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A.  LIFE. 

I.  CONTRACT. 

Katnre  of.] — The  contract  of  life  assuraiice  is 
a  contract  to  pay  a  certain  sum  of  money  npon 
the  death  of  a  person  in  consideration  of  the  due 
payment  of  certain  annual  premiums  daring  his 
life.  Dolby  v.  India  and  London  Life  Assurance 
Co.,  15  C.  B.  865  ;  3  C.  L.  R.  61  ;  24  L.  J.,  C.  P. 
2  ;  18  Jur.  1024  ;  3  W.  R.  llfr—Ex.  Ch.  And 
see  India  and  London  Life  Assurance  Co.  t. 
Dolby,  4  De  G.  &  Sm.  462. 

It  is  not  a  contract  of  indemnity.    lb. 

Validity.] — ^A  condition  that  policies  effected 
on  persons'  own  lives,  who  should  die  by  duelling 
or  by  their  own  hands  or  by  the  hands  of  justice, 
would  become  void  so  far  as  regards  the  personal 
representatives  of  the  person  so  dying,  but  would 
remain  in  force  only  to  the  extent  of  any  bon& 
fide  interest  which  might  have  been  acquired  by 
any  other  person  under  assignment  by  deed  for 
consideration  or  by  way  of  security  or  indemnity, 
or  by  virtue  of  any  Ic^  or  equitable  lien  as  a 
security  for  money,  upon  proof  of  the  extent  of 
such  interest,  does  not  render  such  policies  void 
on  the  ground  that  it  holds  out  an  inducement 
to  the  assured  to  commit  suicide.  Moore  v. 
Woolsey,  4  £1.  &  BL  243 ;  3  C.  L.  R.  207  ;  24 
L.  J.,  Q.  B.  40  ;  1  Jur.  (N.e.)  468  ;  3  W.  R.  66. 

Powers,  Appointment,  fto.,  of  Bireoton.] — ^A 
person  who  eiiects  a  policy  with  a  life  assurance 
company  in  the  ordinary  course  of  business  is 
not  bound  to  inquire  whether  the  persons  signing 
the  policy  as  directors  have  been  legally 
appointed  directors,  or  are  empowered  to  use  the 
seal  of  t^e  company.  It  is  sufficient  if  the 
))oIicy  appears  on  the  face  of  it  to  be  consistent 
with  the  articles  of  association  of  the  company, 
and  the  acts  of  parliament  under  which  it  is 
incorporated.  Cknady  Life  Assurance  Co.,  In  re, 
39  L.  J.,  Ch.  471  ;  L.  R.  5  Ch. 288  ;  22  L.  T.  537  ; 
18  W.  R.  300. 

By    Friendly   Boeietiet.]  —  A   society 

inrolled  under  10  Geo.  4,  c.  56,  and  4  &  5  Will.  4, 
c.  40,  cannot  legally  grant  assurances  on  lives, 
notwithstanding  rules  authorising  them  to  do  so 
have  been  certified  and  allowed.  Kelsall  v. 
Tyler,  11  Ex.  513;  25  L.  J.,  Ex.  153. 

A  person  under  10  Geo.  4,  c  56,  and  4  &  5 
Will.  4,  c  40,  effected  a  policy  on  his  life  in 
4992. 19«.^  payable  on  his  aeoease  to  his  widow  ; 


and  if  none,  to  his  executors,  administrators,  or 
assigns.  All  previous  acts  relating  to  friendly 
societies  were  repealed  and  consolidated  by 
13  k  14  Vict.  c.  115,  8.  2,  and  assurances,  in 
favour  of  relations,  were  limited  to  1002.,  but  the 
rights  of  parties  under  former  acts  were  pre- 
served. The  assured  paid  the  premiums  till  his 
decease,  and  died  indebted,  leaving  his  widow 
surviving: — Held,  that  the  policy  was  good, 
though  it  exceeded  1002.,  and  that  the  widow 
was  entitled  to  the  sum  assured.  Otcen,  In  re, 
31  Beav.  285  ;  31  L.  J.,  Ch.  825  ;  8  Jur.  (N.S.) 
1117  ;  6  L.  T.  802  ;  10  W.  R.  770. 

Indifputable  Polieiei.] — Where  an  assurance 
company  holds  out  to  the  public  that  its  policies 
shall  be  indisputable,  and  a  policy  is  effected 
upon  the  faith  of  that  representation,  the  com- 
pany is  barred  in  equity  from  saying  that  the 
proposal  for  the  particular  policy  stipulated  that 
if  it  contained  any  untrue  statement  the  policy 
should  be  void,  and  that  it  did  contain  an  untrue 
statement.  Wood  v.  Dwarris,  11  Ex.  493 ;  25 
L.  J.,  Ex.  129  ;  4  W.  R.  262. 

To  a  count  on  a  policy  of  assurance,  in  which, 
after  reciting  that  the  plaintiff,  being  interested 
in  the  life  of  J.,  had  caused  to  be  delivered  to  the 
company,  with  whom  the  policy  was  made,  a 
proposal  for  assurance,  whereby  it  was  declared 
that  J.  had  not  had  any  fit  since  childhood. 
Plea,  that  the  declaration  in  the  policy,  that  J. 
had  not  had  any  fit  since  childhood,  was  untrue. 
There  was  a  replication,  on  equitable  grounds, 
to  tlie  plea,  that  before  the  policy  was  entered 
into,  the  company  circulated  a  prospectus, 
whereby  they  undeitook  that  their  policies  should 
be  unquestionable  except  on  the  ground  of  fraud, 
and  that  the  plaintim  were  induced  to  enter 
into  the  policy  on  the  faith  thereof.  On  the 
trial,  it  appeared  that  such  a  prospectus  was 
issued,  but  no  express  proof  was  given  that  the 
plaintiffs  saw  it,  or  were  induced  by  it  to  make 
the  policy.  The  jury  found  for  the  plaintiffs  : — 
Hela,  that  there  was  no  sufficient  evidence  to 
warrant  this  finding.  On  this  part  of  the  judg- 
ment the  Exchequer  Chamber  pronounced  no 
opinion.  WJieeUcn  v.  Hordisty,  8  El.  &  BL  232  ; 
26  L.  J.,  Q.  B.  265  ;  5  W.  R.  784. 

Beferenee  to  Foreign  Law— Effect  of.] — A 
reference  to  foreign  law  in  an  English  contract 
does  not  incorporate  the  foreign  law,  but  merely 
affects  the  interpretation  of  the  contract.  Deter, 
Ex  part^,  Suse,  In  re,  56  L.  J.,  Q.  B.  552 ;  18 
Q.  B.  D.  660— C.  A. 

Conitmction  of.]— Where  there  is  ambiguity 
in  the  terms  of  a  policy  of  insurance,  the  maxim 
"Verba  chartarum  fortius  accipiuntur  contra 
proferentum  "  applies  as  a  rule  of  construction. 
Notnian  v.  Anchor  Assurance  Co.,  4  C.  B.  (N.S.) 
476  ;  27  L.  J.,  C.  P.  275  ;  4  Jur.  (N.B.)  712  ;  6 
W.  R.  688. 

Ai  to  Bight  of  Anignee.] — See  Oooh  v.  Black, 
infra,  coL  55. 

Conitmotion  of  Soieide  Glame— Astigmnent.] 
— See  City  Bank  v.  Sovereign  Life  Assurance  Co,, 
infra,  coL  48. 

Benefit  Society — Payment  of  Death  Allowance 
—Bight  of  Administrator  to  Beeoyer.]— The 
deceased,  a  member  of  an  unregistered  friendly 
society,  had,  upon  making  his  application  for 
admission  to  the  society,  signed  a  declaration 


INSUBANCE— Li/b. 


6 


Agreeing  to  be  bound  by  the  rules  of  the  society, 
and  authorising  the  deduction  from  his  wages  of 
the  sum  specified*  in  the  rules  for  securing  to 
himself,  or  to  his  representatives  in  case  of  his 
death,  the  benefits  of  the  society.  The  rule 
relating  to  the  payment  of  death  allowances 
empowered  and  authorised  the  committee  to  pay 
the  allowance  to  such  person  or  persons  as  in 
their  discretion  they  might  think  fit ;  and  it 
further  provided  that  the  allowance  should  be 
paid  to  certain  specified  relatives  in  such  propor- 
tions as  the  committee  should  determine,  unless 
otherwise  bequeathed  by  will,  when  it  was  to  be 
paid  to  the  person  to  whom  it  had  been 
bequeathed  ;  that,  where  there  were  no  surviving 
relatives  and  no  special  bequests,  only  the 
funeral  expends  should  be  defrayed  by  the 
society,  and  that  where  the  allowance  had  been 
once  paid,  neither  the  committee  nor  the  society 
should  be  liable  to  any  further  claim  in  respect 
of  it.  Upon  the  death  of  the  member  intestate 
the  society  paid  the  amount  of  the  death  allow- 
ance to  the  defendant,  his  sister.  The  plaintiff, 
an  administrator  of  the  deceased,  having  brought 
an  action  against  the  defendant,  to  recover  the 
money  so  paid  to  her: — Held,  that  the  rule 
constituted  the  contract  between  the  member 
and  the  society  as  to  the  payment  of  the  money  ; 
that  ^e  death  allowance  was  not  the  property  of 
the  member  during  his  life,  and  in  the  absence 
of  a  bequest  by  will  was  not  assets  for  the  pay- 
ment of  his  debts,  and  that  therefore  the  plaintiff 
could  not  recover.  Athhy  v.  Cogtiii,  67  L.  J., 
<3.  B.  491 ;  21  Q.  B.  D.  401 ;  59  L.  T.  224 ;  37 
W.  R.  140  ;  53  J.  P.  G9. 

Time  within  which  Votiee  to  be  giyenJ — See 
Gamble  v.  Accident  Assurance  Co.^  Ir.  R.  4  C.  L. 
204,  infra,  col.  82. 


Votioe  of  Aecident  within  Seven  Daye — 


Omission  to  give.] — A  policy  was  imade  subject 
to  a  condition  that  in  case  of  fatal  accident 
notice  thereof  must  be  given  to  the  insurers 
within  seven  days.  It  was  impossible  to  give 
notice  within  the  seven  days : — Held,  that  notice 
was  not  a  condition  precedent  to  the  right  to 
recover.  Stonehum  v.  Ocean,  Railway  and 
General  Aecident  Insurance  Co.,  infra. 


Votioe   of  Death  —  Xedieal   Beport — 


Instantaneous  Death.] — A  policy  of  insurance 
against  accident  was  made  subject  to  the  condi- 
tion inter  alia  that  in  the  event  of  any  accident 
to  the  assured  he,  or  his  representatives,  should 
give  notice  thereof  in  writing  to  the  company 
within  ten  days  after  its  occurrence,  stating  the 
number  of  the  policy,  nature  and  date  of  the 
injuries,  place  where,  and  manner  in  which  they 
were  received,  extent  of  disablement,  and  name, 
address,  and  occupation  of  the  person  injuted, 
and  also  within  fourteen  days  of  the  accident, 
forward  to  the  head  office  a  written  report  from 
the  assured's  medical  attendant,  who  should  be 
a  duly  qualified  and  registered  medical  practi- 
tioner, of  the  facts  of  the  case,  and  nature  and 
extent  of  the  injuries  received  and  the  condition, 
provided,  that  unless  it  were  complied  with,  as 
to  time  and  otherwise  (time  being  of  the  essence 
of  the  contract)  no  person  should  be  entitled  to 
claim  under  the  contract : — ^Held,  that  the  omis- 
sion to  give  notice  of  death  within  the  prescribed 
time,  even  when  death  was  instantaneously 
caused  by  an  accident,  was  an  answer  to  a  claim 
made  upon    the  policy.    Gamble  v.  Aeoident 


Assurance  Co,  (supra)  followed.  Patten  v. 
Emplayers'  Liahuity  Assurance  Co,,  20  L.  R.,  Ir. 
93. 

Held,  also,  that  it  was  not  necessary  that  the 
notice  should  be  given  by  the  legal  personal 
representatives  of  the  assured,  but  might  be 
effectually  given  by  any  person  appointed  by  the 
assured  for  the  purpose,  or  (per  Murphy,  J.)  by 
any  person  acting  on  behalf  of  the  persons 
interested  in  the  policy.    lb. 

Held,  also,  that  any  excuse  for  not  forwarding 
the  medical  report  as,  e.g.,  that  there  was  no  one 
in  medical  attendance  on  the  assured,  should  be 
specially  pleaded  and  proved,  when  the  company 
rely  on  the  condition.    lb. 

Conditions — Onus  Probandi — ^Dnty  of  Insnr- 
anoe  Agent — Payment  by  Votes.] — ^The  condi- 
tions of  policies  of  life  assurance  were — first,  that 
a  policy  should  not  be  in  force  until  the  first 
premium  was  paid  ;  and  secondly,  that  if  a  note 
were  taken  for  a  premium,  and  such  note  wcrc 
not  paid  when  due,  the  policy  should  become 
void  at  and  from  default.  A  proposal  was 
received  by  the  appellants,  and  notes  given  to 
an  agent  for  premiums.  The  agent  indorsed  the 
notes,  and  appended  his  personal  guarantee, 
waiving  protest.  The  notes  were  discounted  by 
the  agent,  but  dishonoured  at  maiturity.  The 
agent  wrote  to  the  appellants*  manager  that  he 
had  mailed  a  note  for  these  and  other  premiums, 
and  the  manager  acknowledged  the  letter,  stating 
that  he  would  hold  the  note  as  requestctl.  The 
company  subsequently  cancelled  the  policies,  and 
refused  to  register  assignments  to  the  respondent, 
on  the  ground  that  the  policies  were  not  in  force. 
The  agent  deposed  that,  according  to  the  usual 
course  of  business,  his  note  sent  to  the  manager 
was  not  in  discharge  of  premiums,  but  evidence 
that  the  premiums  were  due.  On  the  death  of 
the  assured  the  respondent  sued  the  appellants 
for  the  policy-moneys :— Held,  that  though  the 
notes  were  accepted  by  the  agent  in  payment  of 
the  premiums,  the  condition  appli^  on  their 
non-payment  and  the  policies  became  void  ;  tliat 
the  onus  of  proof  that  the  notes  were  placed  ii: 
the  hands  of  the  agent,  as  agent  for  the  assured, 
to  raise  money  by  negotiating  them,  lay  with 
the  respondent  and  had  not  been  discharged ; 
and  that,  according  to  the  principle  of  Accy  v. 
Fernie  (10  L.  J.,  Ex.  9 ;  7  M.  &  W.  151),  the 
dealings  between  the  company  and  their  agent  as 
regarded  the  assured  were  res  inter  alios,  and 
afforded  no  presumption  of  an  intention  to  treat 
the  agent  as  acting  not  for  his  true  principles, 
but  as  representing  the  assured.  Ltfnditn  a  fid 
Lancatthire  Life  Assurance  tW.  v.  Fleming,  66 
L.  J.,  P.  C.  116  ;  [1897]  A.  C.  499— P.  C. 

Condition  against  Assignment.] — See  Tureaw* 
In  re,  infra,  col.  51. 

Snioide  Clause— Assignment.]— See  Cdy 


Bank  v.  Sovereign  Life  Assurance  Co,,  post,  col.  48. 

See  also  VI.  Representations  and  De- 
clarations. 

II.  POLICY. 

Vatnre  of.] — Policies  of  insurance  are  securities 
for  money  within  1  &  2  Vict.  c.  110,  s.  12.  Stokoe 
V.  Cowan,  29  Beav.  637  ;  30  L.  J.,  Ch.  882  ;  7  Jur. 
(N.8.)  901  ;  4  L.  T.  695  ;  9  W.  R.  801. 

Anthority  to  Xifeot.] — B.  and  S.  having  been 
directed  by  the  defendant  to  effect  an  insurance 
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on  his  life  in  his  own  name  or  in  the  names  of 
B.  and  S.,  to  whom  he  was  indebted,  effected  an 
insurance  in  the  names  of  B.,  S.  and  a  third 
person,  whom  they  had  taken  into  partnership  : 
— ^Held,  that  they  had  no  authority  for  effecting 
the  insurance  in  the  three  names ;  and  the 
defendant  having  never  acknowledged  the  trans- 
action, that  they  could  not  recover  from  him  the 
amount  of  the  premiums  paid  on  the  policy. 
Barron  v.  Fitzgerald,  G  Bing.  (N.C.)  201  ;  8 
Scott,  460  ;  9  lu  J.,  C.  P.  153 ;  4  Jur.  88. 

Mistake.] — If  upon  a  proposal  and  an  agree- 
ment for  a  life  insurance,  a  policy  is  drawn  up 
by  the  insurance  office  in  a  form  which  differs 
from  the  terms  of  the  agreement,  and  varies  the 
rights  of  the  parties  assured,  equity  will  inter- 
fere, and  deal  with  the  case  on  the  footing  of 
the  agreement,  and  not  on  that  of  the  policy. 
Collett  V.  MitrHson,  9  Hare,  162  ;  21  L.  J,,  Ch. 
878. 

An  erroneous  statement  was  made  to  a 
company  by  or  through  their  agent,  as  to  A.'s 
interest  in  his  son's  life ;  upon  which  the  com- 
pany granted  a  policy  to  A.  After  the  son's 
death  the  company  discovered  the  error,  and 
refused  to  pay  the  sum  insured.  A  bill  filed  in 
equity  by  A.  to  have  the  mistake  rectified  was 
dismissed,  because  the  evidence  did  not  shew 
distinctly  whether  the  mistake  arose  from  the 
agent's  inadvertence,  or  from  his  having  been 
misinformcil  by  A.  Parsons  v.  Bigtiold^  13  Sim. 
518  ;  15  L.  J.,  Ch.  379  ;  7  Jur.  591. 

Bepayment  of  Freminmt.] — R.  and  K. 

entered  into  negotiations  with  C,  the  London 

agent  of  a  Scottish  company,  for  effecting  a 

policy  on  the  life  of  H.,  a  merchant ;  and  it  was 

verbally  ngreed  between  R.  and  K.  and  C.  that 

the  I'.olicy  should  be  granted,  authorising  the 

assured  to  make  voyages  to  the  ports  of  Morocco 

and  other  ports  in  the  Mediterranean,  Africa  and 

Asia.    A  written  proposal,  in  the  handwriting  of 

one  of  the  |  artnci*s  R.and  K.,  was  commtmicated 

by  C.  to  the  company  in  the  following  terms, 

differing  by  mistake,  as  R.  and  K.  alleged,  from 

the  agreement  they  had  previously  made  wjth 

C. :    •*  H.  to  be  at  liberty  to  visit  on  business 

Tangiers,  or  any  other  port  within  the  Meditei*- 

ranean,  without  subjecting  himself  to  any  extra 

premium,  or  having  to  apply  for-  a  licence  ;  but 

it  is  understood  that  he  is  not  to  reside  out  of 

Europe,  at    any  place   in  the  Meditentinean, 

beyond  the  period  of  three  months,  or  to  go  to 

the  interior  of    Asia  and  Africa  ;    the   above 

memomndum  to  be  indorsed  on   the  policy." 

A   policy    was    accordingly    granted,  whereby 

2,000Z.  was  assured  to  R.  and  K.  after  the  death 

of  H.,  with  a  proviso  that  in  case  H.  should 

depart  beyond  the  limits  of  Europe  the  policy 

should  be  void.    A  memorandum  was  indorsed 

on  the  policy  to  the  effect  that,  notwithstanding 

the  restriction  contained  in  it,  H.  should  enjoy 

such  liberty  as  mentioned  in  the  proposal.    H., 

in  the  course  of  his  business,  visited  Casa  Blanca, 

on    the  Atlantic  coast    of    Morocco,  south  of 

Tangiers,  and  died  there  before  he  had  resided 

three  months.    The  court  refused  to  rectify  the 

policy  as  against  the  company,  so  as  to  express 

the  tme  agreement  between  R.  and  K.  and  C, 

but  declared  the  policy  to  be  not  binding  on 

either  R.  and  K.  or  the  company,  and  ordered 

the  pi-emiums  which  they  had  paid  to  be  refunded, 

as  having  been  paid  by  mistake,  and  the  policy 

to  be  delivered  up  to  the  company.     Fowler  v. 


Scottish  Equitable  Life  Insurance  Society.,  28 
L.  J.,  Ch.  225  ;  4  Jur.  (N.8.)  1169 ;  7  W.  B.  6. 
And  see  VII.  Premiums,  infra,  col.  30. 

BeliTerj  up  of— Vo  Interett.]— iSb^  infra,  IV. 

col.  8,  INTEBUST. 

III.  RE-INSURANCE. 

Life  dropping  before  Polioy  eompleted.] — ^An 

insurance  company  offered  to  another,  by  way  of 
re-insurance,  a  part  of  a  larger  policy,  stating 
that  another  part  would  be  retained.  The  offer 
was  accepted  by  the  second  company  without 
investigation  into  the  life,  but  before  the 
re-insurance  was  completed  the  first  company  had 
parted  with  all  the  remainder  of  the  policy. 
The  life  fell  soon  afterwards : — Held,  that  the 
first  company  would  be  relieved  in  equity  against 
the  re-insurance,    l^ail  v.  Baring^  infra,  col.  21.. 

Payment  of  Fremiams  on.] — See  Prhice  of 
Wales  Assurance  Co,  v.  Harding,  EL,  BL  &  El.. 
183  ;  27  L.  J.,  Q.  B.  297,  infra,  coL  32. 

Interest— First  Folioy  canoeUed.]— -A  director 
of  the  A.  assurance  company  effected  on  behalf 
of  that  company  a  cross  insurance  with  the  B. 
company  on  a  life  as  an  indemnity  against  one 
effected  with  the  A.  company.  Aftei^wards,  the- 
policy  with  the  A.  company  was  cancelled,  but 
the  director  continued  to  keep  up  the  other  until 
the  life  dropped  : — Held,  that  a  bill  filed  by  the 
B.  company  to  have  the  policy  effected  with  that 
company  delivered  up,  and  to  stay  an  action 
upon  the  policy,  was  not  demurrable.  India' 
and  London  Life  Assurance  Co,  v.  Dalhy,  4  De 
G.  &  Sm.  462  ;  15  Jur.  982. 

Custom  as  toBepresentations  on  Be-Insuranoe.] 

— See  Foster  v.  Mentor  Life  Assurance  Co,,  inf ra,. 
VI.  Representations  and  Declarations, 
col.  20. 

IV.  INTEREST. 

Vame  of  Farties.]— By  14  Geo.  3,  c.  48,  s.  2,  a. 
life  policy  in  which  there  is  or  are  not  inserted, 
the  name  or  names  of  the  person  or  persons- 
interested  therein,  or  for  whose  use,  benefit,  or 
on    whose    account   the    policy    is    made,    is- 
unlawful.    A  husband,  whose  wife  was  a  minor 
and  entitled  to  a  sum  of  money  on  attaining 
her  majority,  applied  to  her   trustees  for  an 
advance,  which    they    agreed    to    make    upon, 
having  the  repayment  of  it  secured  by  J.  in  the 
event  of  the  wife  dying  before  attaining  twenty- 
one.    J.  having  consented  to  become  security 
upon  condition  that  an  insurance  was  effected; 
on  the  life  of  the  wife,  a  policy  was  executed  by 
an  insurance  company  which  was  expressed  to- 
be  made  between  them  and  the  wife,  who  was 
described  as  a  married  woman.     Neither  the 
name  of  the  husband  nor  that  of  any  other 
person    besides  the  wife  was  inserted  in  the 
policy  as  being  interested  in  it : — Held,  that  the 
policy  was  void,  as  not  containing  the  name  of 
the  husband  or  other  person  interested  in  it. 
Eva7is  V.  Bignold,  88  L.  J.,  Q.  B.  293 ;  L.  R.  4r 
Q.  B.  622  ;  20  L.  T.  659  ;  17  W.  R.  882. 

The  14  Geo.  3,  c.  48,  does  not  prohibit  a  policy 
from  being  granted  to  one  person  in  trust  for 
another,  where  the  names  of  both  persons 
appear  upon  the  face  of  the  instrument ;  nor 
does  the  effecting  of  such  an  insurance  in  anyr 
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way  ccmtravene  the  policy  of  the  statute.  Qtllett 
V.  MorruoH,  9  Hare,  162  ;  21  L.  J.,  Ch.  878. 

Under  14  Geo.  8,  c.  48,  s.  2,  in  every  policy  on 
the  life  of  another,  whether  bon&  fide,  or  a 
gaming  or  a  wager  policy,  the  name  of  the 
person  interested  in  such  policy  must  be  inserted 
therein  at  the  time  of  making,  as  that  of  the 
person  interested  ;  otherwise  the  policy  is  void. 
HodMo,  V.  Observer  Life  Auuratice  Society, 
»  EL  &  Bl.  40 ;  26  L.  J.,  Q.  B.  303  j  3  Jur.  (N.S,) 
1125 :  5  W.  R.  712. 

What  ii  Snffleient.] — Every  man  is  presumed 
to  have  an  interest  in  nis  own  life,  and  in  every 
part  of  it ;  therefore  an  executor  suing  on  a 
policy  effected  by  his  testator  on  two  years  of 
hia  life,  is  not  bound  to  shew  that  such  testator 
had  any  special  reason  for  making  such  limited 
insurance.  Waimoright  v.  Bland,  1  M.  &  Bob. 
481  ;  1  Tyrw.  &  G.  417 ;  1  Gale,  406 ;  1  M.  &  W. 
32 ;  5  L.  J.,  Ex.  147. 

Where  A.,  having  no  interest  in  the  life  of  B., 
induces  him  to  cause  a  policy  to  be  effected  in 
his  (B.*s)  name ;  A.  finding  the  funds  for  the 
premiums,  and  intending,  by  assignment  or 
otherwise,  to  get  the  benefit  of  the  policy 
himself,  so  that  it  is  substantially  the  policy 
of  A.,  such  policy  is  void,  as  a  fraudulent  evasion 
of  the  statute.    Ih, 

To  an  action  by  the  executrix  of  J.  S.,  on  a 
policy,  by  which  a  company  agreed  w^ith  him  to 
pay  to  his  executors  2,0002.  on  his  death,  a  plea 
that  the  policy  was  made  by  T.  S.  in  the  name 
of  J.  S.,  but  for  the  use  and  benefit  of  T.  S.  and 
not  for  the  use  or  on  account  of  J.  S. ;  that  T.  S. 
had  not  any  interest  in  the  life  of  J.  S.  ;  and 
that  the  policy  was  a  wagering  policy,  whereby 
the  policy  was  void,  is  a  good  plea.  Shilling  v. 
Accidental  Death  Insurance  Co,^  2  H.  &  N.  42  ; 
26  L.  J.,  Ex.  266  ;  5  W.  R.  567. 

AlthoQgh  where  an  insurance  is  really  effected 
by  the  party  insured,  the  mere  circumstance 
that  another  party  pays  the  premiums  may  not 
be  conclusive,  or  even  per  se  sufficient  evidence 
to  warrant  a  jury  in  finding  that  the  interest 
was  not  in  the  insured  ;  yet  where  the  insurance 
is  effected  by  the  party  nominally  insured,  at 
the  instance  and  for  the  benefit  of  another  who 
is  to  pay  the  premiums,  and  in  pursuance  of  an 
arrangement  between  them,  under  which  he 
immediately  secures  the  sole  benefit  of  it  (by 
assignment  or  bequest),  the  evidence  will  be  so 
conclusive  that  the  interest  is  re^y  in  the  third 
party  (so  that  the  policy  is  void  for  not  having 
been  in  his  name),  that  the  court  will  set  aside 
a  verdict  for  the  plaintiff  in  an  action  by  him  or 
his  representatives  upon  it.  Shilling  v.  Aeci- 
dental  Death  Inniranee  Co.,  27  L.  J.,  Ex.  16. 

An  insurance  against  death  by  accident  is 
within  the  statute  as  to  interest.  Shilling  v. 
Accidental  Death  Insurance  Co.,  post,  ooL  82. 

A  wife  making  an  insurance  on  her  huslxEuid*s 
life,  need  not  prove  that  she  was  interested 
therein.  Reed  v.  Royal  Excliange  Assurance  Co., 
Peake's  Ad.  Gas.  70. 

Policy  OB  Life  of  Husband — ^Tmit  for  Wife 
and  Family.] — See  eases  infra,  coL  62. 

By  Fathor  on  flon.] — ^A  father  effected  a  policy 
in  the  name  and  on  tne  life  of  his  son,  in  which 
he  had  no  insurable  interest,  under  circumstances 
which  satisfied  the  court  that  he  intended  it  for 
his  own  benefit  The  son  died  intestate  and  the 
father  took  oat  administration  to  his  estate,  and 
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the  insurance  company  paid  the  money  assured 
by  the  policy  to  him  : — Held,  that  although  as 
between  the  insurer  and  the  company  the  policy 
was  illegal  and  void  under  14  Geo.  3,  c.  48,  yet, 
as  between  the  father  and  the  estate  of  the  son, 
the  father  was  entitled  to  retain  the  money  for  his 
o^Ti  benefit.  WoHhington  v.  Curtis,  46  L.  J.,  Ch. 
259;  1  Ch.  D. 419;  33  L.  T.  828;  24  W.  R.  221— C.  A. 
In  Older  to  render  a  policy  valid  within  the 
meaning  of  the  act,  a  party  for  whose  benefit 
it  is  effected  must  have  a  pecuniary  interest  in 
the  life  or  event  Insured  ;  and  therefore  a  policy 
effected  by  a  father  on  the  life  of  his  son,  he  not 
having  any  pecuniary  interest  therein,  is  void. 
Halford  v.  Kymer,  10  B.  &  C.  724  ;  8  L.  J.  (0.8.) 
K.  B.311.  ^      ^ 

]>ebtor  and  Creditor.]— A  creditor  may  insure 
the  life  of  his  debtor  to  the  extent  of  his  debt. 
Godsall  V.  Buldcro,  9  East,  72. 

But  where  a  policy  effected  by  a  creditor  on 
the  life  of  his  debtor  is  valid  at  the  time  it  is 
entered  into,  the  circumstance  of  the  intei-est  of 
the  assured  in  such  life  ceasing  before  the  death 
happens  does  not  invididate  it,  by  reason  of  the 

?rovisions  of  the  14  Geo.  3,  c.  48.  Dalby  v. 
ndia  and  London  Life  Assurance  Co.,  15  C.  B. 
365  ;  3  C.  L.  R.  61 ;  24  L.  J.,  C.  P.  2  ;  18  Jur.  1024 ; 
3W.  R.  116— Ex.  Ch. 

A.  being  entitled  to  stock  contingent  upon  his 
attaining  thirty,  assigned  his  interest  to  B.,  who 
proposed  to  effect  a  policy  with  a  mutual  assur- 
ance company  upon  the  life  of  A.,  then  in  his 
twenty-ninth  year,  at  the  same  time  declaring 
that  his  object  was  to  insure  against  a  twenty  | 
months'  contingency.  The  company  advised  a  ' 
policy  for  two  years  as  sufficient  to  cover  the 
risk,  to  which  B.  assenting,  a  policy  for  this 
period  was  granted,  and  the  premium  paid.  A. 
attained  thirty,  and  died  within  the  two  years : — 
Held,  that  the  policy  was  not  void  within  14 
Geo.  3,  c.  48.  Law  v.  London  Indisputable  Life 
Policy  Co.,  3  Eq.  R.  338 ;  1  Kay  &  J.  223 ;  24 
L.  J.,  Ch.  196  ;  1  Jur.  (N.8.)  178  ;  3  W.  R.  154. 

An  army  agent,  to  whom  an  officer  was  largely 
indebted  on  the  balance  of  their  account,  effected 
in  his  own  name  policies  on  the  life  of  the  officer, 
and  in  the  books  kept  by  the  army  agent  the 
account  of  the  officer  was  charged  with  the 
premiums  paid  and  with  interest  on  the  balances, 
mcluding  the  premiums.  The  officer  was  aware 
that  the  policies  had  been  effected,  but  there 
was  no  evidence  that  the  account  had  ever  been 
shewn  to  him,  or  that  he  knew  that  he  was  in 
the  account  charged  with  the  premiums  : — Held, 
that  the  army  agent  was,  under  the  circum- 
stances, entitled  to  retain  the  sums  received 
upon  the  policies  after  the  death  of  the  officer, 
and  was  not  liable  to  account  for  them  to  his 
representatives.  Bruce  v.  Garden,  39  L.  J.,  Ch. 
334  ;  L.  R.  5  Ch.  32 ;  22  L.  T.  895  ;  18  W.  R.  384. 

Option  of  ]>ebtor  to  Pnrohase.] — A  debtor 

arranged  with  his  creditors  for  payment  of  his 
debts  by  instalments,  to  l>e  further  secured  by  a 
policy  on  his  life  to  be  effected  by  the  creditors, 
who  were  to  pay  the  premiums  and  to  assign 
the  policy  to  the  debtor  on  payment  of  their 
debts  and  all  premiums  paid  with  interest.  All 
the  instalments  ejccept  the  last  having  been  paid, 
and  another  premium  on  the  policy  being  about 
to  become  due,  the  creditoi-s  offered  to  assign  it 
to  the  debtor  on  being  repaid  the  premiums  paid 
by  them  with  interest,  but  the  offei  was  declined, 
and  the  creditors  paid  the  premium,  and  the 
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debtor  paid  the  last  instalment  of  his  debts. 
Shortly  afterwards  the  debtor  died,  and  his  exe- 
cutrix filed  a  bill  claiming  to  be  entitled  to  the 
sum  assured  on  payment  to  the  creditors  of  the 
money  paid  by  them  for  premiums  with  interest. 
A  demurrer  for  want  of  equity  was  overruled  by 
Malins,  V.-C,  but  allowed  on  appeal.  Lewis 
V.  mng,  44  L.  J.,  Ch.  259 ;  31  L.  T.  671— 
L.JJ. 

Amount  of  Interott.] — ^A  promise  by  a 

creditor  to  a  debtor  that  payment  of  the  debt 
shall  not  be  enforced  during  his  (the  creditor's) 
lifetime,  is  not  sufficient  (without  any  consider- 
ation or  circumstance  to  make  such  promise 
binding)  to  confer  upon  the  debtor  an  insurable 
interest  in  the  life  of  the  creditor.  Hebden  v. 
West,  3  B.  &  S.  679  ;  32  L.  J.,  Q.  B.  86 ;  9  Jur. 
(N.S.)  747  ;  7  L.  T.  854  ;  11  W.  R.  422. 

A  contract  between  a  master  and  a  servant  for 
seven  years'  service,  at  a  fixed  salary,  is  sufficient 
to  create  such  an  interest,  but  to  the  extent  only 
of  so  much  of  the  period  of  seven  years  as 
remained  at  the  time  of  the  effecting  of  the 
policy.    Ih. 

Where  a  person,  having  an  insurable  Interest 
in  the  life  of  another,  insured  such  life  to  the 
full  extent  of  his  interest  in  more  than  one  com- 
pany, from  one  of  which,  at  the  falhng  of  the 
life  insured,  he  received  payment  of  the  amount 
for  which  the  policy  was  effected : — Held,  that 
he  was  precludwi  by  the  terms  of  s.  3  of  14  Geo. 
3,  c.  48,  from  recovering  or  receiving  more  from 
the  othera.    lb. 

If  A.,  being  indebted  to  B.,  dies,  and  C.  agrees 
to  pay  the  debt  by  instalments  in  five  years,  A. 
has  an  insurable  interest  in  the  life  of  C.  for 
those  five  years.  Von  Lindeiiau  v.  De^bvrinigh. 
3  C.  &  P.  353  ;  8  B.  &  0,  586  ;  3  M.  &  Ry.  45  ;  7 
L.  J.  (0.8.)  K.  B.  42. 

Debtor'!  Wife.] — A  debtor  and  wife 


joined  in  an  assignment  of  a  chose  in  action  of 
the  wife  to  a  creditor  of  the  husband  to  secure 
300Z.,  owing  by  the  husband.  The  creditor  after- 
wards insured  the  life  of  the  wife  for  2001.  The 
chose  in  action  was  not  reduced  into  possession 
in  the  lifetime  of  the  wife.  The  wife  died,  and 
the  creditor  received  from  the  insurance  office 
the  2001. : — Held,  that,  if  the  creditor  had  no 
insurable  interest  in  the  life  of  the  debtor's  wife, 
the  debtor  could  have  no  claim  to  the  applica- 
tion of  the  sum  assured  towards  the  payment  of 
his  debt ;  that  here  the  creditor  had  such  insur- 
able interest,  but  the  risk  ceased  at  the  death  of 
the  wife,  and  that  the  money  afterwards  paid 
by  the  insurance  office,  being  paid  in  their  own 
wi-ong,  the  debtor  was  not  entitled  to  have  it 
applied  in  reduction  of  his  debt.  He^ison  v. 
niackwdly  4  Hare,  434  ;  14  L.  J.,  Ch.  329. 

Exeontor.] — An  executor  has  a  sufficient 

interest  to  enable  him  to  make  assurance  in  his 
own  name,  on  the  life  of  a  person  who  has 
granted  an  annuity  to  the  testator.  Tidswell  v. 
Ankerstein^  Feake,  151. 


Step-sister — Xaintenanoe.] — ^In  an  action 


to  recover  the  amount  of  a  policy  of  insurance 
upon  the  life  of  a  child,  the  plaintiff's  step-sister, 
evidence  was  given  of  promise  made  by  the  plain- 
tiff to  the  mother  of  the  child  to  take  care  of  the 
child  and  help  to  maintain  it.  No  objection  was 
taken  on  behalf  of  the  defendants  that  the  plain- 
^ad  not  in  fact  incurred  any  expenditure  in 


respect  of  the  child: — Held,  that  the  pL 
had  an  insurable  interest  in  the  child's^  lif< 
was  entitled,  in  the  absence  of  any  objecti 
to  the  amount  in  fact  expended  by  her,  to  w 
the  amount  of  the  policy.  Barnes  v.  Ja^ 
EdiTihurgh  and  Glasgow  Assurance  Co.,  [ 
1  Q.  B.  864. 

Grantee  of  Annuity.] — ^The  grantee  o 
annuity,  covenanted  to  be  paid  to  him  in  oon 
ation  of  a  sum  of  money  advanced  by  him  t 
grantor,  insured  in  his  own  name  the  life  o 
grantor,  the  annuity  having  apparently 
calculated  so  as  to  cover  the  amount  of  prei 
for  such  insurance  if  effected.  The  grant< 
pursuance  of  the  contract,  duly  repurchasoc 
annuity,  and  extinguished  by  payment  al 
obligations  to  the  grantee : — Held,  that  the  p 
effected  on  the  life  of  the  grantor,  and  the  bc>i 
thereon,  were  the  property  of  the  g^rantee  o1 
annuity.  Knox  v.  Turner^  39  L.  J.,  Ch. 
L.  B.  6  Ch.  615  ;  23  L.  T.  227  ;  18  W.  R  87 

The  grant  of  an  annuity  with  a  right  of  n 
chase  on  payment  of  the  cx)nsideration-m 
and  all  arrears  of  the  annuity,  does  not  c] 
the  relation  of  debtor  and  creditor  so  as  to 
the  grantor,  upon  repurchase  of  the  anni 
the  right  to  a  policy  effected  by  the  grante 
the  life  of  the  grantor  as  a  security  or  indemn 
or,  after  the  death  of  the  grantor,  to  entitle 
representatives  to  the  surplus  proceeds  of 
policy  after  satisfaction  of  the  considerat 
money,  find  all  arreara  of  the  annuity.  Presti 
NeeU,  12  Ch.  D.  760 ;  40  L.  T.  303  ;  27  W.  R. 

In  1822,  in  consideration  of  600^,  A.  and 
his  wife,  granted  to  C  an  annuity  of  64Z.  Is. 
for  ninety -nine  years  if  B.  should  so  long  ] 
By  the  same  deed  the  rents  of  copyhold  propi 
to  which  B.  was  entitled,  were  granted  duj 
her  life  to  C,  with  a  covenant  to  surrender  f; 
and  after  B.'s  death  to  the  use  of  C,  and  po 
to  C.  to  sell  in  case  the  annuitv  should  be 
arrear.  The  deed  contained  provisions  that  i 
extra  premiums'  to  become  payable  at  the  kA 
where  B.'s  life  should  be  insured,  should  be  p 
by  A.,  and  a  power  to  A.  to  repurchase 
annuity  at  any  time  after  three  years  on  paym 
to  C.  of  6002.  and  all  arrears  of  the  annuity, 
the  day  before  the  date  of  the  deed  by  which 
annuity  was  granted,  C.  insured  B.'s  life 
600/.  at  an  annual  premium  of  16/.  7#.  6^.  1 
copyholds  were  surrendered,  and  C.  by  hims 
or  his  representatives  since  his  death,  had  b( 
in  po&session  since  1828.  A.  died  in  1858,  a 
B.  in  1869 : — Held,  as  between  the  represen 
tives  of  C.  and  B.,  that  the  surplus  proceeds 
the  policy  effected  by  C.  on  B.'s  life  after  sat 
faction  of  the  600/.  and  all  arrears  of  t 
annuity,  belonged  to  the  representatives  of  C.  a 
not  of  B.    lb, 

TxuBtee.] — ^An  equitable  Interest  is  insurabi 
and  both  the  tnistee  and  the  cestui  que  tri 
have  an  insurable  interest,  the  former  in  respe 
of  his  legal  interest,  and  the  latter  in  respect 
the  equitable  interest.  Houglkion^  Ex  parte, '. 
Ves.  258  ;  11  R.  R.  73. 

Snrety  on  Co*8arety.l — A.  and  B.  jointly  ex 
cuted  a  bond  as  a  collateral  security  for  tl 
repayment  of  300Z.  and  interest.  A.  effected 
policy  of  insurance  on  B.'s  life  : — Held,  that  tl 
policy  was  not  void  within  14  Geo.  3,  c.  48,  J 
being,  for  the  purposes  of  the  policy,  A. 
debtor  to  the  extent  of  half  the  debt  secure 
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by  the  bond.  Branford  y.  Sanndert,  25  W.  R. 
650. 

Lotta  by  Ininnaoe  Company.  1 — To  an  action 
against  a  surety  on  a  bond,  he  pleaded  that  the 
obligees  were  members  of  an  insurance  com- 
pany, and  that  it  was  agreed  between  them  and 
the  principal  in  the  bond,  that  the  former  should 
adrance  3507.,  the  moneys  of  the  company,  to 
be  repaid  by  instalments,  with  interest  and 
costs  ;  and  that  the  latter  should  effect  a  policy 
on' his  own  life  in  the  company,  in  800Z.  at  the 
annual  premium  of  26Z.  2s.  8/2.,  to  be  payable 
thereon,  being  for  the  benefit  of  the  company ; 
the  800/.  being  greater  by  200/.  than  was  neces- 
sary for  securing  to  the  obligees,  as  trustees  for 
themselves  and  the  other  members  of  the  com- 

Sany,  the  repayment  of  the  350/.,  and  should 
eposit  the  policy  with  the  obligees  as  a  collateral 
security  for  the  repayment  of  the  350/.,  and  that 
the  party  borrowing,  with  his  sureties,  should 
enter  into  the  bond  to  the  obligees,  as  trustees 
for  themselyes  and  the  company,  in  the  penalty 
of  700/.,  subject  to  a  proviso  limiting  the  amount 
ultimately  recoverable  thereon  to  500/. : — Held, 
that  the  policy  was  not  a  wagering  policy  within 
14  Geo.  3,  c.  48.  Downet  v.  Green,  12  M.  &  W. 
481 ;  13  L.  J.,  Ex.  159  ;  8  Jur.  899. 

Benefit  of  Wife  and  Children — ^Appointment 
of  Trnstee— Title  of  Petition.]  —  A  petition 
(presented  since  the  coming  into  operation  of  the 
Married  Women's  Property  Act,  1882),  for  the 
appointment  of  trustees  of  the  proceeds  of  a  life 
policy  effected  by  a  husband  under  the  provisions 
of  the  Married  Women's  Property  Act,  1870,  for 
the  benefit  of  his  wife  and  cnildren,  ought  to  be 
entitled  in  the  matter  of  the  act  of  1882. 
Sovtar's  Policy  Tnut,  In  re,  54  L.  J.,  Ch.  256  ; 
26  Ch.  D.  236  ;  32  W.  R.  701. 

Appointment  of  Tnistoes — ^Direction  to 

Tmatee  to  ezohange  PoUoy.] — The  defendant 
effected  a  policy  on  his  life  for  the  benefit  of 
his  wife  and  children  under  s.  10  of  the  Married 
Women's  Property  Act,  1870.  He  became  bank- 
rupt and  mentally  deranged,  and  was  unable  to 
pay  the  premiums.  By  the  rules  of  the  insurance 
society  the  policy  could  be  exchanged  for  a  fully 
paid-up  policy  of  smaller  value,  and  thus  pre- 
served from  lapsing.  The  wife  and  only  child 
of  the  defendant  brought  this  action,  claiming 
the  appointment  of  a  trustee  of  the  policy}  and 
that  such  trustee  might  be  authorised  to 
exchange  the  policy  for  one  fully  paid-up: — 
Held,  that  the  court  under  its  general  juris- 
diction had  power  to  appoint  two  trustees ;  and 
judgment  was  given  to  that  effect,  and  otherwise 
as  claimed.  SehuUze  v«  SehuUze,  56  L»  J.,  Ch. 
356;  56L.  T.231. 

Ireland— 29  ft  80  Viot.  c.  42.]— Before  the 
29  &  30  Vict.  c.  42,  it  was  not  necessary  for  a 
party  insuring  in  Ireland  to  have  any  interest  in 
the  life  assured.  See  BrUUh  Aisuranee  Co.  v. 
AfageCf  Cooke  &  Alcock,  182.  S.  P.,  Anim,^  3 
Law  Bee.  (N.8.)  108. 

Creditor  Insuring  Life  of  Debtor— Bight  of 
Debtor's  Bepresontatiyes.] — If  A.  effects  a  policy 
of  assurance  upon  the  life  of  B.,  to  cover  a  debt 
due  to  him  from  B.,  or  if  A.  effects  a  policy  in 
the  name  of  B.,  in  whoee  life  he  has  no  interest, 
the  representatives  of  B.'s  estate  can  have  no 
claim  upon  it.    Lea  v.  Sinton,  19  Beav.  324. 


But  where  there  is  a  presumption,  from  the 
dealings  and  transactions  between  the  parties, 
that  the  policy  was  effected  with  the  privity  and 
concurrence,  and  on  account  of  B.,  for  the  pur- 
pose of  securing  a  debt  due  by  B.  to  a  third 
party  for  which  A.  is  security,  the  onus  is 
thrown  upon  A.  of  rebutting  that  presumption. 
lb. 

One  of  the  makers  of  a  joint  and  several 
promissory  note,  who  was  a  surety  for  the 
other,  effected  an. insurance  on  the  life  of  the 
latter,  with  his  privity  and  concurrence,  for  an 
amount  equal  to  that  secured  by  the  note.  The 
principal  died,  having  appointed  the  surety  his 
executor,  and  the  surety  received  the  insuranoe 
money : — Held,  that  to  the  extent  to  which  it 
was  not  required  for  indemnifying  the  surety 
it  ought  to  be  applied  in  payment  of  the  debt. 
S,  C,  on  appeal,  5  De  G.  M.  &  G.  823. 

SatisfiMtion  of  Debt — Policy  Moneys.] — ^Pay- 
ment to  a  creditor  by  an  assurance  company  of 
the  amount  of  a  policy  on  the  life  of  the  debtor, 
is  not  pro  tanto,  a  satisfaction  of  the  debt  of  the 
latter.    Humphrey  v.  Arahin^  LL  &  G.  318. 

Be-infurance  —  Original  Policy  Canoslled.]— 
See  India  and  London  Life  Assurance  Co,  v. 
Dalhy,  ante,  col.  8. 

Friendly  Sooiety — ^Insnranee  by  one  having 
BO  Interest.] — See  Brovon  v.  Freeman,  4  De  G. 
&  Sm.  444. 

Beliyerj  up  of  Policy — Vo  Interest— Equit- 
able Jurisdiction.] — Semble,  that  a  court  of 
equity  will  not  entertain  a  bill  for  the  delivery 
up  of  a  policy  of  insurance  on  the  ground  of  want 
of  insurable  interest.  Besbwough  v.  Curlewis,  3 
Y.  k  CoU.  176  ;  1  Jur.  740. 

Proof  in  Bankruptcy— Deduction  of  Policy 
Moneys  reoeiyed.] — Contingent  interest  assigned 
to  secure  in  part  a  debt  exceeding  the  value  of 
the  interest.  The  assignee  insures  against  the 
contingency ;  and  upon  its  taking  effect  receives 
the  sum  insured  : — Held,  upon  the  bankruptcy 
of  his  debtor,  that  the  sum  so  recovered  must  be 
deducted  from  his  proof.  Andrews,  Eio  parte, 
2  Bose,  410  ;  1  Madd.  573 ;  16  B.  B.  263. 

Parohaio— Contingent  Title.] — Action  on  a 
deed  for  non-payment  by  the  defendant,  as 
surety,  of  certain  annual  premiums  in  respect  of 
a  policy  effected  on  the  life  of  G.  F.,  and 
assigned  by  him  to  the  plaintiff.  Pleas,  first, 
that  before  the  assignment,  and  in  the  lifetime 
of  G.  S.,  it  was,  by  an  agreement  in  writing 
between  G.  F.  and  the  plaintiff,  after  reciting 
that  G.  F.  was  in  expectation  of  becoming 
devisee  in  fee-simple,  under  the  will  of  G.  B., 
of  a  messuage  and  premises,  agreed  that  in 
consideration  of  500Z.  then  paid,  and  1,5002.  to 
be  paid  on  the  11th  of  October  then  next,  G.  F. 
would  within  three  calendar  months  after  the 
decease  of  G.  S.,  in  case  he  should  become  the 
devisee  of  the  messuage  and  premises,  convey 
and  assure  the  same  to  the  plaintiff,  his  heirs, 
and  assigns,  subject  only,  &c.,  and  in  case  G.  F. 
should  not  become  such  devisee  in  fee  simple,  or 
should  not  be  able  to  make  out  a  sufficient  title 
to  the  messuage  and  premises  within  three 
calendar  months,  the  2,0002.  was  to  be  repaid 
by  G.  F.  without  interest.  That,  as  a  further 
security  for  such  repayment,  the  policy  was 
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nssigned  to  the  plaintifE,  subject  to  an  agreement 
by  Sie  plaintiff  to  re-assign  the  same  to  G.  F.,  in 
case  the  conveyance  contracted  for  should  be 
perfected ;  that  G.  F.  further  agreed  to  pay  the 
premiums  becoming  due  on  the  policy,  and  to 
procure  the  defendant  and  another  to  enter  into 
a  sufficient  assurance  for  the  payment  of  such 
premiums ;  that  afterwards  and  in  the  lifetime 
of  G.  S.  the  defendant  G.  F.  and  another 
executed  the  assignment  in  the  declaration 
mentioned,  in  pursuance  and  part  performance 
of  the  agreement,  whereby  the  agreement  and 
deed  in  the  declaration  were  void.  The  defen- 
dant's third  plea  stated  an  agreement  and  deed  in 
the  same  terms  as  the  first  plea,  and  concluded  by 
alleging  that  at  the  time  of  making  the  contract 
the  defendant  was  not  the  heir-at-law  of  G.  S., 
nor  had  he  then  or  at  any  time  any  interest  in 
the  event,  or  in  the  life  and  death  of  G.  6., 
whereby  and  by  force  of  the  14  Geo.  3,  c.  48, 
the  agreement  policy  and  assignments  were  each 
of  them  void  : — Held  that  the  pleas  were  bad. 
Coohe  V.  Field,  15  Q.  B.  460 ;  19  L.  J.,  Q.  B. 
441  ;  14  Jur.  951. 

Wagering  Poliey — Betom  of  Pxemiumt.l — 
See  Moioard  v.  Refuge  Friendly  Society,  intra, 
col.  41. 

Insuranee  of  Debtor's  Life— Amount  reoeirable 
under  Polioy.] — One  who  insures  his  debtor's  life 
for  his  debt  and  pays  the  premiums,  is  not 
entitled  to  more  than  he  expends,  unless  an 
intention  to  that  effect  is  shewn.  Simpson  v. 
Walher,  2  L.  J.,  Ch.  55. 

V.    RISK    INSURBD. 

Period.] — On  an  insurance  on  a  man's  life  for 
a  year,  if,  some  short  time  before  the  expiration 
of  the  term,  he  receives  a  mortal  wound,  of 
which  he  dies  after  the  year,  the  insurer  will 
not  be  liable.  Lochyer  v.  Qffley,  1  Term  Rep. 
260 ;  1  R.  R.  194. 

Capital  Pnniihmont— Liability  of  Insoren.] — 
See  Amicable  Society  v.  Bollafid,  infra,  col.  75. 

In  the  policies  effected  by  the  Amicable 
Society,  there  is  no  exception  as  to  death  by 
the  hands  of  justice ;  a  person  insuring  his  life 
in  that  office,  afterwards  suffered  death  for  a 
criminal  offence,  the  policy  was  not  thereby 
avoided.    Bolland  v.  Disney,  3  Russ.  851. 

<*Sfleots  of  Ii^nry  oansed  by  Aeeident"] — 

The  assured  under  a  policy  gpninted  by  the 
defendant  company  against  ''death  from  the 
effects  of  injury  caused  by  accident,"  fell  and 
dislocated  his  shoulder.  He  was  at  once  put  to 
bed  and  died  lin  less  than  a  month  from  the 
date  of  the  accident,  having  been  all  the  time 
confined  in  his  bedroom.  In  a  case  stated  in  a 
reference  under  the  defendants'  special  act  the 
umpire  found  that  the  assured  died  from  pneu- 
monia caused  by  cold,  but  that  he  would  not 
have  died  as  and  when  he  did  had  it  not  been 
for  the  accident,  that  as  a  consequence  of  the 
accident  he  suffered  from  pain  and  was  rendered 
restless,  unable  to  wear  his  clothing,  weak,  and 
unusually  susceptible  to  cold,  and  that  his  catch- 
ing cold  and  the  fatal  effects  of  the  cold  were 
both  due  to  the  condition  of  health  to  which  he 
had  been  reduced  by  the  accident : — Held,  that 
the  death  of  the  assured  was  due  to  the  "  effects 
of  injuiy  caused  by  accident"  within  the  mean- 


ing of  the  policy.  Isitt  v.  Bailway  Passeng 
Assurance  Co,,  58  L.  J.,  Q.  B.  191 ;  22  Q.  B. 
604  ;  60  L.  T.  297  ;  37  W.  B.  477. 

Xxoeptions — ^Aeoident  oansed  by  '<  Ezpov 
of  the  Insured  to  Obvious  Bisk."]— See  Cfrm 
V.  Accident  Insurance  Co.,  58  L.  J.,  Q.  B.  5( 
28  Q.  B.  D.  453 ;  38  W.  R.  139— C.  A. ;  ini 
coL87. 

]>eath  oocasioned  by  Poison  taken  Aooide: 
ally.] — By  a  policy  of  insurance  the  compa 
agreed  to  pay  1,OOOZ.  to  the  representatives 
the  person  insured  if  "  the  insured  shall  susti 
any  personal  injury  caused  by  accident 
external  and  visible  means  within  the  intenti 
of  this  I  policy  and  provisions  and  conditlc 
thereof,  and  the  direct  effects  of  such  injii 
shall  occasion  the  death  of  the  insured  witl 
three  calendar  months  from  the  happening 
such  injuiy."  The  policy  also  contained  t 
following  proviso:  ''The  insured  shall  not 
entitled  to  make  any  claim  under  this  poli 
for  any  injuiy  from  any  accident,  unless  su 
injury  shall  oe  caused  by  some  outward  a 
visible  means.  .  .  .  And  that  this  insurac 
shall  not  extend  to  death  by  suicide,  whetb 
felonious  or  otherwise,  or  to  any  injury  cans 
by  or  arising  from  natural  disease  or  weakne 
or  exhaustion  consequent  upon  disease,  or 
any  medical  or  surgical  treatment,  or  operati* 
rendered  necessary  by  disease,  although  su 
death  may  have  been  accelerated  by  accidei 
or  to  any  death  or  injury  caused  by  duelling 
fighting,  or  any  other  breach  of  the  law  on  ti 
part  of  the  insured,  or  by  poison  or  intention 
self -injury."  While  the  policy  was  in  force  tl 
insured,  by  accident,  drank  some  poison 
mistake  for  medicine,  which  he  was  in  the  hal 
of  taking,  and  died  from  the  effects : — Held,  th 
the  accident  came  within  the  proviso,  and  th 
the  representatives  of  the  insured  were  n 
entitled  to  recover.  Cole  v.  Accident  Insuran 
Co.,  61  L.  T.  227. 

« Within  the  United  Kingdom."]  ^ 

policy  of  insurance  covered  death  caused  1 
accident  happening  within  the  United  Kingdoz 
The  assured  was  accidentally  drowned  in  Jerse 
In  an  action  on  the  policy: — Held,  that  tJ 
accident  happened  within  the  United  Kingdoz 
SUmeham  y.  Ocean,  Railway,  and  Oeneri 
Accident  Insurance  Co,,  19  Q.  B.  D.  237;  i 
L.  T.  236  ;  35  W.  R.  716  ;  51  J.  P.  422. 

Suieido.] — ^A  party  covenanted  "to  do  an 
perform  all  such  acts,  matters,  and  things  i 
should  be  requisite  for  continuing  and  keepio 
on  foot  a  policy "  : — ^Held,  that  this  covenai 
could  not  be  read  negatively,  as  if  he  had  cov< 
nanted  to  do  no  act  whereby  it  would  becom 
void  ;  and  therefore,  that  the  covenant  was  nc 
broken  by  the  suicide  of  the  covenantor,  whereb 
the  policy  became  forfeited.  Dormay  v.  Bom 
daile,  10  Beav.  835.  S,  C,  5  C.  B.  380 ;  11  Ju 
231. 

An  office  stipulated  that  the  policy  should  l 
void,  if  the  assured  should  "  die  on  the  seas  or  g 
beyond  the  limits  of  Europe,  or  enter  into  th 
naval  or  military  service,  or  die  by  his  ow 
hands,  or  by  the  hand  of  justice,  or  by  duelling. 
The  insured  had  been  observed  for  some  time  t 
be  labouring  under  dejection  of  spirits,  thoug 
he  performed  his  various  duties  as  usual.  Witb 
out  any  apparently  direct  cause,  he  flung  bimse) 
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from  Vanxhall  bridge  into  the  Thames,  and  was 
<lrowned.  The  office  refused  to  pay  the  policy 
which  had  attached ;  defending  that  the  case 
came  within  the  terms  of  the  proviso  which 
released  them  if  the  insured  died  by  his  own 
hands.  The  jury  found  specially  these  facts 
following : — First,  the  death  under  the  circum- 
stances ;  secondly,  that  the  deceased  leaped  from 
the  bridge  yoluntarily,  knowing  that  the  result 
of  his  act  would  be  his  death,  and  intending  that 
result ;  but,  thirdly,  that,  at  the  time  he  did  so, 
he  was  not  in  a  state  of  mind  capable  to  dis- 
tinguish good  from  evil : — Held,  by  Coltman, 
Erskinc  and  Haule,  JJ.,  that,  if  the  deceased 
was  labouring  under  no  delusion  as  to  the 
physical  effect  of  the  act  which  he  was  com- 
mitting; if  he  knew  that  it  was  water  into 
which  he  was  about  to  throw  himself,  and  that 
in  so  throwing  himself  off  the  bridge  he  would 
be  drowned ;  and  if  he  voluntarily  threw  him- 
self into  the  river  for  the  purpose  of  being 
drowned — ^then,  the  subsequent  finding,  that,  at 
thA  time  of  the  act  committed,  the  deceased 
could  not  distinguish  between  good  and  evil, 
though  it  cleared  the  act  from  ^ing  felonious, 
yet  did  not  take  it  out  of  the  proviso  which 
relieved  the  company  from  liability.  Borradaile 
V.  Hunter,  5  Scott  (K.B.)  418  ;  5  Man.  &  G.  639  ; 
12  L.  J.,  C.  P.  225  ;  7  Jur.  443. 

Tindal,  C.J.,  dissentiente,  thought  that  the 
company  was  liable  to  pay  the  insurance,  and 
that  the  act  was  taken  out  of  the  proviso  by  the 
finding  of  the  jury,  and  covered  by  the  policy 
itself :  because,  from  the  context  with  the  other 
two  kinds  of  death  subsequently  mentioned,  this 
*' dying  by  his  own  hands"  meant  an  act  of 
felonious  self-<lestruction ;  and  the  jury  had 
negatived  any  felony,  by  saying,  that  the  de- 
ceased at  the  time  was  incapable  of  distinguish- 
ing between  good  and  eviL    lb. 

A.  effected  a  policy  on  his  own  life,  subject  to 
the  following  conditions  :  that  the  policy  should 
become  void  if  the  assured  should  die  on  ihe 
high  seas,  or  should  go  beyond  the  limits  of 
Europe,  or  enter  the  military  or  naval  service, 
except  with  the  permission  of  the  assurers ;  and 
that  every  policy  effected  by  a  person  on  his  or 
her  own  lite  should  be  void,  if  such  person 
should  commit  suicide,  or  die  by  duelling  or  the 
hands  of  justice.  He  died  in  consequence  of 
having  voluntarily,  and  for  the  purpose  of 
killing  himself,  taken  sulphuric  acid,  but  under 
circumstances  tending  to  shew  that  he  was  at 
the  time  of  unsound  mind.  In  an  action  by 
his  administratrix  upon  the  policy,  the  company 
pleaded  that  A.  did  commit  suicide,  wherebv  the 
policy  became  void :  and  at  the  trial  the  judge 
directed  the  jury,  "that  in  order  to  find  the 
iasne  for  the  company,  it  was  necessary  that  the 
jury  should  be  satisfied  that  A.  died  by  his  own 
voluntary  act,  being  then  able  to  distinguish 
between  right  and  wrong,  and  to  appreciate  the 
nature  and  quality  of  the  act  that  he  was  doing, 
so  as  to  be  a  responsible  moral  agent :  that  the 
burthen  of  the  proof  as  to  his  dying  by  his  own 
voluntary  act  was  on  the  company,  but,  that 
being  established,  the  jury  must  assume  that 
he  was  of  sane  mind,  and  a  responsible  moral 
agent,  unless  the  contrary  should  appear  in 
evidence  '* :  —  Held,  that  his  direction  was 
erroneous,  for  that  the  terms  of  the  condition 
included  all  acts  of  voluntary  self-destruction  ; 
and  therefore,  that,  if  A.  voluntarily  killed  him- 
self, it  was  immaterial  whether  he  was  or  was 
not  at  the  time  a  responsible  moral  agent.    Clift 


V.  Sc?iwabe,S  C.  B.  437 ;  2  Car.  &  E.  134  ;  17 
L.  J.,  C.  P.  2— Ex.  Ch. 

A  policy  contained  a  proviso,  that  if  the 
insured  should  commit  suicide  the  policy  should 
be  cancelled  by  the  return  of  the  premiums, 
except  the  policy  should  have  been  legally 
assigned: — ^Held  that  "commit  suicide"  was 
equivalent  to  "die  by  his  own  hand," without 
reference  to  the  moral  state  of  mind  of  the 
deceased.  Dvfaur  v.  Pro/esHonal  Idfe  Ituur- 
anoe  Co..  25  Beav.  599  ;  27  L.  J.,  Ch.  817 ;  4 
Jur.  (H.S.)  841. 

A  policy  is  not  rendered  void  by  the  suicide  of 
the  insured  while  in  a  state  of  insanity.  Horn 
V.  Anfflo'Auitralian  and  Univenal  FamUy  Uf« 
Insurance  Co.,  30  L.  J.,  Ch.  611 ;  7  Jur.  (K.8.) 
673  ;  4  L.  T.  142  ;  9  W.  R.  369. 

The  condition  avoiding  a  policy  in  the  event 
of  the  assured  dying  by  his  own  hand  applies  to 
all  cases  of  self-destruction,  and  it  is  immaterial 
that  at  the  time  of  committing  the  act  the 
assured  was  of  unsound  mind.  White  v.  British 
Empire  Mutual  Life  Assuranee  Co.,  38  L.  J.,  Ch. 
53  ;  L.  B.  7  Eq.  394 ;  19  L.  T.  306  ;  17  W.  R. 
26. 

When  there  is  a  condition  in  a  life  policy  that 
in  the  event  of  the  assured  dying  by  his  own 
hand,  tJie  policy  shaU  be  void,  except  to  the 
extent  of  any  bon&  fide  interest  which,  at  the 
time  of  his  death,  shall  be  vested  in  any  other 
person  or  persons  for  his  or  their  own  benefit, 
the  exception  applies  as  much  when  that  interest 
is  vested  in  the  assurers  themselves  as  when  it  is 
vested  in  a  third  party.    Ih. 

A  condition  that  policies  effected  on  persons* 
own  lives,  who  should  die  by  duelling  or  by  their 
own  hands,  or  by  the  hands  of  justice,  would 
become  void  so  far  as, regards  the  personal  repre- 
sentatives of  the  persons  so  dying,  but  would 
remain  in  force  only  to  the  extent  of  any  bon& 
fide  interest  which  might  have  been  acquired  by 
any  other  person  under  assignment  by  deed  for 
consideration  or  by  way  of  security  or  indemnity, 
or  by  virtue  of  any  legal  or  equitable  lien  as  a 
security  for  money,  upon  proof  of  the  extent  of 
such  interest,  does  not  render  such  policies  void 
upon  the  ground  that  it  holds  out  an  inducement 
to  the  assured  to  commit  suicide.  Moore  v. 
Wool^,  4  EL  &  Bl.  243  ;  3  C.  L.  R.  207 ;  24 
L.  J.,  Q.  B.  40 ;  1  Jur.  (isr.S.)  468 ;  3  W.  R.  66. 

Ltoenee  to  go  or  reside  Abroad.  J — If  a  person 
insuring  his  life  with  a  company,  a  condition  of 
whose  policies  forbids  the  insured  going  beyond 
the  limits  of  Europe  without  licence  of  the 
directors,  pays,  at  the  time  of  the  execution  of 
the  policy,  an  extra  premium  for  permission  to 
proceed  to  and  reside  at  B.  (a  place  out  of 
Europe),  for  a  year,  stating  that  ne  was  then 
about  to  proceed  to  B.,  but  does  not  proceed  to 

B.  for  some  years,  and  then  goes  there,  and  dies 
there  within  a  year  after  his  arrival,  having 
never  paid  any  extra  premium  except  the  above, 
but  paying  aU  the  ordinary  premiums  down  to 
his  death,  the  company  is  liable  for  the  sum 
insured.    Notman  v.  Aiuihor  Assurance  Ch.,  4 

C.  B.  (N.8.)  476  ;  27  L.  J.,  C.  P.  276  ;  4  Jur.  (N ja.) 
712  ;  6  W.  R.  688. 

A  declaration  stated,  that  the  defendant  cove- 
nanted that  he  would  at  any  time  appear  at  an 
insurance  office  within  London  or  the  bills  of 
mortality  and  answer  questions  respecting  his 
age,  &c.,  in  order  to  enable  the  plaintiff  to  insure 
his  life,  and  would  not  afterwards  do  any  act 
whereby  such  insurance  should  be  avoided  or 
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prejudiced  ;  and  it  then  alleged  that  the  defen- 
dant appeared  at  the  office  of  the  Bock  .  Life 
Insurance  Company,  and  did  answer  certain 
questions,  and  that  the  plaintiff  insured  the 
defendant's  life  with  that  company  by  a  policy 
containing  a  proyiso,  that  if  he  went  beyond  the 
limits  of  Europe,  the  policy  should  be  null  and 
void.  Breach,  that  the  defendant  went  beyond 
the  limits  of  Europe,  to  wit,  to  Canada  : — Held, 
that  the  declaration  was  bad  for  not  averring 
that  the  defendant  had  notice  that  the  policy  was 
affected.  Vyte  v.  Wakefield,  7  M.  &  W.  126  ;  8 
D.  P.  C.  611— Ex.  Ch.    Affirming  9  L.  J.,  Ex.  274. 

Xztemal  Cause— SnflbeatioiL  whilst  Insen- 
sible.]—  A  policy  against  any  injury  from 
accident  or  yiolence  contained  a  proviso  "  that 
no  claim  should  be  payable  in  respect  of  death  by 
accident  unless  the  same  should  be  occasioned  by 
some  external  or  material  cause  operating  upon 
the  insured  person.*'  The  elaim  made  by  the 
executors  of  an  insured,  stated  that  he  went  to 
bathe,  and,  while  in  a  pool  one  foot  deep,  he 
became  insensible  from  some  internal  cause  and 
fell  with  his  face  downwards  ;  soon  after  he  was 
so  found,  and  water  escaped  from  his  lungs  in 
such  a  manner  as  to  prove  that  he  had  bi-eathed 
after  falling  in  the  water.  The  immediate  cause 
of  death  was  suffocation  by  water,  but  such 
suffocation  would  not  have  taken  place  had  he 
not  been  incapable  of  helping  himself  in  con- 
sequence of  the  insensibility : — ^Held,  that  the 
death  was  caused  by  accident  within  the  mean- 
ing of  the  policy.  Reynolds  v.  Aooident  Insur* 
ance  Co,,  22  L.  T.  820  ;  18  W.  B.  1141. 

]>eath  by  Drowning  while  in  an  Epiloptio  Fit 
— Construction.] — W.  effected  an  insurance  with 
the  defendants  against  accidental  injury,  and  by 
the  terms  of  the  policy  the  defendEtnts  agreed 
to  pay  the  amount  insured  to  "W.'s  legal  repre- 
sentatives, should  he  sustain  '*  any  personal  injury 
caused  by  accidental,  external  and  visible 
means,"  and  the  direct  effect  of  such  injury 
should  occasion  his  death.  The  policy  also  con- 
tained a  proviso  that  the  insurance  should  not 
extend  "  to  any  injury  caused  by  or  arising  from 
natural  disease  or  weakness  or  exhaustion  con- 
sequent upon  disease."  During  the  time  the 
policy  was  in  force,  and  whilst  he 'was  crossing 
and  fording  a  stream,  W.  was  seized  with  an 
epileptic  fit  and  fell  into  the  stream,  and  was 
there  drowned  whilst  suffering  from  the  fit,  but 
he  did  not  sustain  any  personal  injury  to  occasion 
death  other  than  drowning : — ^Held,  that  "W.'s 
death  was  occasioned  by  an  injury  within  the 
risk  covered  by  the  policy,  and  to  which  the 
proviso  did  not  apply.  Winspear  v.  Accident 
Insuranoe  Co,,  50  L.  J.,  Q.  B.  292 ;  6  Q.  B.  D. 
42  ;  43  L.  T.  459  ;  29  W.  B.  116 ;  45  J.  P.  110— 
C.A. 

Erysipelas  firom  a  Cut.] — See  Smith  v.  Acci- 
dent Insuranoe  Co,,  post,  col.  84. 

**Sole  Cause  of  Death"— Fall  firom  Flatfbrm 
upon  BaUway.]  —  See  Lawreftce  v.  Accident 
Inturance  Co,,  50  L.  J.,  Q.  B.  522 ;  7  Q.  B.  D. 
216 ;  45  L.  T.  29 ;  29  W.  B.  802  ;  45  J.  P. 
781,  post,  col.  85. 

Under  Inflnenee  of  Drink  at  Time  of  Injury.] 
— In  a  policy  of  life  assurance  it  was  provided 
that  the  assurance  should  not  extend  to  any 
death  or  injury  happening  while  the  assured  was 


under  the  influence  of  intoxicating  liquor, 
occasioned  by  his  wilfully  exposing  himself 
any  unnecessary  danger  or  peril.  The  assure 
while  in  such  a  condition  that  there  was  a  co; 
flict  of  evidence  as  to  the  fact  of  his  being  or  n 
being,  more  or  less,  affected  by  the  liquor  he  ht 
taken,  accosted  a  woman  in  the  street,  persistii 
in  doing  so  in  the  face  of  remonstrances,  and  w 
knocked  down  by  the  man  in  whose  compai 
she  was  at  the  time,  receiving  injuries  fro 
which  he  died  : — Held,  that,  to  enable  the  coi 
pany  to  take  advantage  of  the  above  proviso, 
was  not  necessary  that  the  assured  should  ] 
under  the  influence  of  intoxicating  liquor  at  tl 
time  of  his 'death,  as  well  as  at  the  time  wh< 
the  injury  was  sustained,  but  that  it  was  suf 
cient  to  shew  that.he  was  under  such  influeni 
when  he  met  with  the  injury  from  which  deai 
afterwards  resulted.  Mair  v.  Railtoay  Passe 
gers  Assurance  Co.,  87  L.  T.  356. 

Under  the  influence  of  intoxicating  liqu* 
means  under  such  influence  as  to  disturb  tl 
quiet  equable  exercise  of  a  man's  intellectu 
Acuities.     Ih, 

The  latter  part  of  the  proviso,  with  regai 
to  wilful  'exposure  to  peril,  should  be  limit^ 
dangers  ejusdem  generis  with  those  recapitulat< 
in  the  earlier  part  of  the  clause,  and  does  n 
extend  to  the  exceptional  circumstances  und 
which  the  assured  met  his  death.    Ih. 


VI.  BEPBESENTATIONS  AKD   DECLAB. 

TIONS. 

a.  Genebally. 

Xaterial  Conoealment,  what  is.] — In 
proposal  by  M.  to  an  assui-aiice  office  for  i 
assurance  on  his  life,  in  answer  to  the  questio 
"Has  a  proposal  ever  been  made  on  your  li 
at  any  other  office  or  offices?  If  so,  wher« 
Was  it  accepted  at  the  ordinary  premium,  or  i 
an  increased  premium,  or  declined  ? " — his  answ 
was,  "  Insured  now  in  two  offices  for  16,000/.  i 
ordinary  rates.  Policies  effected  last  year."  Tl 
proposal  was  accepted,  but  the  office'  havii 
subsequently  ascertained  that  the  life  of  M.  h{ 
been  declined  by  several  offices  : — Held,  th 
there  had  been  a  material  concealment,  ai 
that  the  office  was  entitled  to  have  the  contra* 
set  aside.  Jjyndon  Assurajice  v.  Mansel,  48  L.  <! 
Ch.  331  ;  11  Ch.  D.  363  ;  41  L.  T.  225  ;  i 
W.  E.  444. 

If  the  assured,  at  the  time  of  effecting  a  polic 
conceals  anything  material  for  the  insurer  1 
know,  the  policy  is  void  ;  and  it  matters  n< 
whether  or  not  the  assured  considered  it  materi 
or  not ;  and  what  amounts  to  a  misrepresent 
tion  or  to  a  material  concealment  is  a  questic 
for  the  jury ;  the  fact  that,  on  a  life  policy,  a 
unusually  high  premium  was  paid,  is  qui 
immaterial,  and  therefore  not  to  be  taken  as 

Eroof  that  the  office  considered  the  party  to  be 
ad  life.  Von  Lindenau  v.  Desborough,  3  M.  &  B 
45  ;  8  B.  &  C.  586 ;  3  Car.  &  P.  350 ;  7  L.  i 
(0.8.)  K.  B.  42. 

Suppression  cif  Facts.] — D.  applied,  tbroug 
an  insurance  agent,  to  an  office  to  insure  a 
invalid  life,  informing  them  of  the  fact.  Tl 
office  wrote  asking  if  the  life  had  been  refuse 
by  any  office,  and  if  so,  to  name  it.  There  ha 
been  numerous  refusals,  and  negotiations  wit 
other  offices  were   pending,   which  afterwarc 
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resulted  in  refusals.  The  agent  replied  that  he 
had  been  and  still  was  corresponding  with  other 
offices,  as  the  amount  to  be  insured  was  large. 
The  office  granted  the  policy  : — Held,  to  be  such 
an  intentional  suppression  of  the  facts  as  to 
Titiate  the  contract.  General  ProrineiaX  lAfe 
Ajuurance  Cb,^  In  re^  Daintree^  Ex  partem  18 
W.  A.  396. 

A  suppression  or  a  false  representation  of 
facts  material  to  be  known  by  the  insurers, 
Titiates  a  policy,  although  it  is  in  answer  to  a 
parol  inquiry,  and  the  policy  is,  by  the  articles 
of  the  insurance  office,  to  be  void  on  false 
answers  to  be  given  to  certain  written  inquiries. 
WaiHwright  t.  Bland,  1  M.  &  W.  32 ;  1  Gale, 
406  ;  1  M.  &  Bob.  481  ;  5  L.  J.,  Ex.  147. 

TrtkxA — Cancellation  of  Poliey.] — A  life  assur- 
ance society  re-assured  a  portion  of  its  risk  on 
one  of  its  policies  with  a  second  society,  stating 
that  a  third  society  had  re-assured  part  of  the 
risk,  and  that  the  remainder,  beyond  what  it 
was  proposed  that  the  second  society  should 
take,  would  be  retained  by  itself,  the  first 
society.  This  was  the  intention  of  the  first 
society  at  the  time,  but  in  the  interval  between 
the  proposal  to  the  second  society  and  the 
completion  of  the  re-assurance  with  it,  the 
first  society,  for  reasons  connected  with  its  own 
business,  but  without  the  intervention  of  any 
new  fact,  or  new  information,  or  change  of 
opinion  as  to  the  value  of  the  life  ultimately 
assured,  changed  its  prior  intention  and  re- 
assured the  whole  of  the  risk  beyond  what  was 
to  be  taken  by  the  second  society  with  the  third 
society.  The  first  society,  however,  did  not 
communicate  its  change  of  intention  to  the 
second  society,  but  allowed  them  to  complete 
their  re-assurance.  The  life  having  dropped  and 
the  risk  having  become  a  claim,  and  the  second 
society  having  learnt  the  above  facts,  and  having 
declined  to  pay  the  amount  of  their  own  re- 
assurance, the  first  society  brought  an  action 
against  them  on  the  policy.  Upon  a  bill  filed 
by  the  second  society  against  the  first,  alleging, 
as  by  evidence  was  proved  to  be  the  fact,  that 
the  retention  by  the  first  society  of  a  portion  of 
the  risk  was  a  material  element  in  inducing  the 
second  society  to  take  a  share  in  it  without 
further  investigation  than  they  actually  made, 
and  praying  to  have  it  declared  that  the  policy 
had  been  fraudulently  obtained,  and  ought  to  be 
delivered  up  to  be  cancelled,  and  seeking  an 
injunction  to  restrain  the  action  and  any  other 
proceedings  : — Held,  first,  that  the  second  society 
was  entitled  to  the  relief  sought.  Traill  v. 
BaHng,  4  De  a.  J.  &  S.  318  ;  33  L.  J.,  Ch.  621  ; 
10  Jut.  (n.8.)  377  ;  12  W.  R.  678. 

Held,  secondly,  that  the  case  made  by  the  bill 
was  one  for  ecjuitable  relief,  and  that  there  was 
consequently  jurisdiction  in  equity  to  deal  with 
it,  even  if  it  might  have  been  dealt  with  at  law 
also.    lb. 

Two  actions  were  brought  by  the  same  plain- 
tiff against  an  insurance  company  upon  two 
policies.  After  issue  had  been  joined  an  order 
was  made  staying  one  action  until  the  other 
had  been  tried,  on  the  terms  of  the  defendants 
being  bound  in  both  by  the  result  of  the  one 
which  should  be  tried.  But  the  plaintiif  was 
not  to  be  bound.  The  company,  who  resisted 
payment  upon  the  allegation  that  the  policies 
had  been  obtained  by  fraud,  afterwards  filed 
a  bill  in  equity  to  restrain  the  actions,  and  to 
have  the  poUcies  delivered  up  and  cancelled. 


No  injunction  was  moved  for.  An  order  was 
made  in  the  suit  staying  the  proceedings  until 
after  the  decision  of  the  action.  Ultimately 
the  action  which  was  tried  was  decided  in 
favour  of  the  company,  on  the  ground  that  the 
policy  had  been  obtained  by  fraud.  The  phiin- 
tiff  at  law  then  delivered  up  both  policies  to  the 
company.  Upon  the  suit  coming  on  for  hearing : 
— Held,  that  a  decree  must  be  made  for  cancella- 
tion of  both  policies  ;  and  that  the  defendants 
must  pay  the  costs  of  the  suit  London  and 
Prorincial  Marine  Inturance  Co.  v.  Seymour, 
43  L.  J.,  Ch.  120 ;  L.  R.  17  Eq.  86  ;  29  L.  T. 
641 ;  22  W.  B.  201. 

A  bill  in  equity  will  lie  at  the  suit  of  a  life 
assurance  office  to  have  a  policy  delivered  up 
to  be  cancelled  on  the  ground  of  fraud  in 
effecting  the  insurance,  where  the  instrument  is 
not  void  on  the  face  of  it ;  and  in  such  case  the 
plaintiffs  have  a  better  equity  if  they  bring  their 
bill  in  the  lifetime  of  the  assured,  than  if  they 
wait  till  after  his  decease.  F&nn  v.  Craig,  3 
Y.  &  Coll.  216  ;  3  Jur.  22. 

Policy  of  insurance  for  insuring  a  life  gained 
by  fraud  set  aside,  with  costs  both  at  law  and  in 
equity,  and  the  premium  received  on  the  policy 
to  go  in  part  payment  of  costs.  WhittingJiam  v. 
Thornburgh  and  others,  2  Vem.  206. 

A  life  policy  obtained  for  fraudulent  purposes 
declared  void,  and  the  premium  already  paid  to 
the  insurance  office  applied  in  payment  of  the 
costs.  Prince  of  Wales  Association  Co.  v. 
Palmer,  26  Beav.  606. 

Bill   for  DifooTexy— 7raiid.]~Bill    for 

discovery  of  fmud  in  a  policy  of  insurance,  to 
defend  an  action  at  law,  and  that  the  policy 
might  be  declared  void,  and  be  delivered  up  to 
be  cancelled.  Demurrer  thereto  overruled. 
French  v.  Connelly,  2  Anstr.  464. 

Be-insnrance — CoBtom  as  to  Statementi  made 
to  re-insnring  Company.]— Declaration  on  a 
policy  on  the  life  of  D.,  effected  by  the  plain- 
tiff' office  in  the  defendants'  office.  Plea,  that 
the  plaintiffs  untruly  stated  that  D.  was  in  good 
health.  The  plaintiffs  re-assured  the  life  of  D. 
in  the  office  of  the  defendants  for  part  of  the 
sum  for  which  they  had  previously  assured  his 
life.  The  clerk  of  the  defendants  filled  in  the 
answers  to  questions  as  to  age,  health,  &c.,  and 
the  others  were  included  in  a  circumflex,  oppo- 
site to  which  was  written  a  memorandum  signed 
by  the  resident  cUrector  of  the  nlaintiffs'  office — 
*'*■  For  these  particulars,  see  copies  of  Britannia 
(the  plaintifb'  office)  papers  attached.'*  Neither 
the  plaintiffs  nor  D.  signed  a  declaration  as  to 
health,  &c.,  which  was  submitted  by  the  plain- 
tiffs' office,  and  blanks  were  left  in  for  the 
signatures.  This  document  was  returned  to  the 
dSendants  with  copies  of  the  papers  delivered 
to  the  Britannia  Office  on  the  original  assurance 
attached.  The  defendants  forwarded  to  the 
plaintiffs  a  policy,  which  recited  that  the  plain- 
tiffs had  delivered  to  the  defendants  a  declaration 
signed  by  them,  setting  forth  the  age  and  state 
of  health  of  the  person  on  whose  life  the  assur- 
ance was  effectet^  which  declaration  was  to  be 
the  basis  of  the  contract  ;  and  that  it  was 
provided  that  if  anything  averred  in  it  was 
untrue  the  policy  should  be  void.  When  the 
re-assurance  was  executed,  D.  was  affected  by  a 
disease  likely  to  shorten  life,  but  this  fact  was 
not  known  to  the  plaintiffi}  or  to  the  defendants. 
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It  is  the  practice  for  an  office  re-a»udng  in 
another  office  to  hand  over  to  it  the  papers  on 
which  the  original  assurance  was  efEecteo,  as  an 
answer  to  the  questions  in  the  proposal  sent  by 
the  latter  office,  and  for  that  office  to  accept  or 
decline  such  re-assurance  on  the  statements 
contained  in  those  papers.  The  judge  directed 
the  jury  to  say  upon  the  evidence  and  on  inspec- 
tion of  the  documents,  whether  the  signature  of 
the  resident  director  of  the  plaintijQEs'  office  was 
understood  between  the  parties  to  apply  to  the 
declaration  or  only  to  the  particular  questions  in 
the  proposal  to  which  it  was  attached.  The  jury 
$:ave  a  verdict  for  the  plaintiffs  : — ^Held,  by  Lord 
Campbell,  G.J.,  Coleridge  and  Wightman,  JJ., 
that  it  was  a  question  for  the  jury  whether  a 
declaration  as  to  the  health  of  D.  was  intended 
to  be,  and  was  understood  to  have  been,  signed 
by  the  plaintiffs.  And  by  Lord  Campbell,  C.J., 
evidence  of  the  usage  was  admissible  to  shew 
that  no  such  declaration  was  signed  by  the 
plaintiffs  ;  Coleridge,  J.,  doubting,  and  Erie,  J., 
dissenting.  But  held,  by  Erie,  J.,  that  the 
plaintiffs  could  not  give  parol  evidence  to  contra- 
dict the  statement  contained  in  the  policy,  that 
the  plaintiffs  had  delivered  such  declaration. 
Foster  v.  Mentor  Life  AtJturance  Co,,  8  El.  &  BL 
48  ;  2  C.  L.  R.  1404  ;  23  L.  J.,  Q.  B.  146  ;  18 
Jur.  827. 

Held,  also,  by  Lord  Campbell,  C.J.,  and 
Coleridge,  J.,  that  the  direction  to  the  jury  was 
right,  Erie,  J.,  dissenting ;  and  held,  by  Wight- 
man,  J.,  that  the  circumstance  of  the  plaintifb 
having  accepted  the  policy  with  the  recital  was 
not  sufficiently  pressed  upon  the  attention  of  the 
jury.    Ih. 

Knowledge    of    Person    Ininring.] — By   a 

<leclarationand  statement  as  to  health,  signed  by 
the  assured  previously  to  effecting  a  policy  on  a 
life,  it  was  agreed  that  if  any  untrue  averment 
was  contained  therein,  or  if  the  facts  required  to 
be  set  forth  in  the  proposal  (annexed)  were  not 
truly  stated,  the  premiums  should  be  forfeited, 
and  the  assurance  be  absolutely  null  and  void. 
The  statement  as  to  the  health  of  the  life  was 
untrue  in  point  of  fact,  but  not  to  the  knowledge 
of  the  party  making  it : — Held,  that  the  premiums 
were  forfeited,  and  could  not  be  recovered  back. 
Duchett  V.  Williamt,  2  C.  &  M.  348  ;  4  Tyr.  240  ; 
3  L.  J.,  Ex.  141. 

At  the  time  of  effecting  a  policy  the  insured 
signed  a  declaration  in  writing,  which  was  to  be 
the  basis  of  the  contract,  and  in  which  he  stated 
that  he  had  not  had  certain  specified  diseases, 
that  he  was  in  good  health,  and  that  he  was  not 
aware  of  any  circumstance  or  disorder  tending  to 
shorten  his  life,  or  to  render  an  insurance  on  his 
lif  s  more  than  ordinarily  hazardous  : — ^Hdd,  that 
to  make  the  declaration  untrue,  so  as  to  vitiate 
the  policy  granted,  the  insured  must  not  only 
have  known,  when  he  signed  the  declaration, 
that  he  had  had  some  circumstance  or  disorder 
tending  to  shorten  his  life,  or  to  render  an  insur- 
ance on  his  life  more  than  ordinarily  hazardous, 
but  he  must  also  have  known  that  such  circum- 
stance or  disorder  was  of  a  character  to  shorten 
his  life,  or  to  render  an  insurance  on  his  life 
more  than  ordinarily  hazardous.  Jones  v.  Pro- 
rincial  Insurance  Co,,  3  C.  B.  (N.8.)  65  ;  26  L.  J., 
C.  P.  272 ;  3  Jur.  (N.8.)  1004  ;  5  W.  B.  886. 

A  policy  on  the  life  of  another  person,  who,  at 
the  time  of  the  insurance,  is  in  a  good  state  of 
health,  is  not  vitiated  by  the  non-communication 
by  such  person  of  the  fact  of  his  having  a  few 


years  before  been  affiicted  with  a  disorder  t< 
ing  to  shorten  life,  if  it  appears  that  the 
order  was  of  such  a  character  as  to  prevent 
party  from  being  conscious  of  what  had  happe 
to  him  while  suffering  under  it.  Swtte 
Fairlie,  6  Car.  &  P.  1. 

A  policy  of  insurance  was  granted  by  a  c 
pany  to  the  plaintiff  on  the  life  of  T.,  con  fair 
a  proviso  that  "if  the  declaration  under 
hand  of  the  plaintiff  delivered  at  the  compai 
office  as  the  basis  of  the  insurance  is  not 
every  respect  true,  and  if  there  has  been  i 
misrepresentation,  &c.  .  .  .  then  the  insura 
shall  be  void  "  : — Held,  that  an  inaccurate  sti 
ment  of  a  material  fact  contained  in  the  dech 
tion  avoided  the  policy,  though  the  statem 
was  made  bond,  fide,  and  was  not  untrue  to 
knowledge  of  the  plaintiff.  Macdonald  v.  1 
Union  Fire  and  Life  Insurance  Co.,  43  L. 
Q.  B.  131 ;  L.  R.  9  Q.  B.  328  ;  30  L.  T.  545 ; 
W.  R.  630.  S.  P.,  Tlwmpson  v.  Lambert,  Ir.  1 
Eq.  433;  17  W.  R.  111. 

Tendency  of  Disorder.] — It  is  not  to  be  c 
eluded  that  a  disorder  with  which  a  persoi: 
afflicted  before  he  effects  an  insurance  on  his  '. 
is  a  "disorder  tending  to  shorten  life,"  wit] 
the  meaning  of  the  declaration  required  by  ' 
Equitable  Insurance  Office,  from  the  mere  circu 
stance  that  he  afterwards  dies  of  it,  if  it  is  no 
disorder  which  generally  has  that  tenden 
Watson  V.  Mainwaring,  4  Taunt.  763. 

Spileptle  Fits.] — ^Whcre  a  policy  con ta 

a  warranty,  that  the  assured  "  has  not  be 
affected  nor  subject  to  gout,  vertigo,  fits,"  & 
such  warranty  is  not  broken  by  the  fact  of  i 
assured  having  had  an  epileptic  fit  in  con 
quence  of  an  accident.  To  vacate  such  poli* 
it  must  be  shewn  that  the  constitution  of  t 
assured  was  naturally  liable  to  fits,  or  by  ac 
dent  or  otherwise  had  become  so  liable.  Chi 
tock  V.  Shawe,  1  M.  &  Rob.  498. 


Blood-Spitting.] — The  expression  in 


policy,  that  the  assured  "  has  not  had  any  sp 
ting  of  blood,"  does  not  mean  that  he  has, 
fact,  never  spit  blood,  but  that  he  has  not  sp 
blood  either  from  unascertained  causes  or  fro 
a  disease  tending  to  shorten  life.  Oeack 
Ingall,  14  M.  &  W.  95  ;  16  L.  J.,  Ex.  37  ;  9  Jt 
691. 

By  a  policy,  it  was  stipulated  that  it  should  1 
void,  if  anything  stated  by  the  assured  in  h 
declaration  to  the  directors  should  be  untni 
In  his  declaration  he  stated,  that  he  was  at  th 
time  in  good  health,  and  not  affiicted  with  ai 
disorder,  nor  addicted  to  any  habit  tending  ' 
shorten  life  ;  that  he  had  not  at  any  time  bee 
afflicted  with  insanity,  rupture,  gout,  fits,  &c 
that  he  had  not  any  spitting  of  blood,  consum] 
tive  symptoms,  asthma,  cough,  or  other  affectio 
of  the  lungs  ;  and  that  W.  was  at  the  time  h 
usual  medical  attendant.  Four  years  before  th 
policy,  the  assured  Had  spit  blood  ;  he  had  sine 
evinced  consumptive  symptoms,  and  he  ult 
mately  died  of  consumption  three  years  afte 
the  making  of  the  policy.  The  judge  directe 
the  jury  to  say  whether  the  assured,  when  h 
made  his  declaration,  had  such  a  spitting  c 
blood,  and  such  affection  of  the  lungs  aui 
infiammatory  cough,  as  tended  to  shorten  his  life 
— Held,  that  this  was  a  misdirection,  as  th 
assured  was  bound  to  state  to  the  company  th 
^t  of  a  single  spitting  of  blood,  to  enable  then 
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to  aaoertain  whether  it  proceeded  from  the  dU- 
order  called  bj  that  name.    lb, 

Ctettt.] — A  person  proposing  to  insure  his 

life  was  asked,  **HaYe  you  cTer  been  afflicted 
with  gout  ? "  and  answered  ^*  No  "* ;  and  being 
asked,  "Has  your  life  been  proposed  at  any 
other  office,  and  if  so,  has  it  been  accepted,  and 
at  what  rate  7 "  answered,  *'  It  has  bee^  proposed 
and  accepted  at  the  ordinary  rate."  The  life 
had  been  proposed  at  one  office  and  declined,  and 
at  another  office,  where  he  had  been  examined 
and  approved  by  the  medical  man,  but  nothing 
farther  had  been  done.  Before  the  proposal  he 
had  a  slight  attack  of  suppressed  gout : — Held, 
that  this  answer  was  not  untrue  if  he  had  not 
been  sensibly  afflicted  with  gout,  but  merely  had 
some  symptoms  which  a  medical  man  could 
detect  as  denoting  the  presence  of  gout  in  the 
system.  Fowkes  v.  Manchegter  and  Loridon 
Life  Insurance  Co.,  3  F.  &  F.  440. 

Changs  of  Health.]— In  July,  1863,  A.  nego- 
tiated for  the  insurance  of  his  life  in  an  office, 
and  in  filling  up  the  usual  declaration  as  to  his 
health  and  habits  of  life,  stated  that  he  could 
not  remember  when  he  was  last  ill,  and  that  he 
was  then  and  always  had  hem  enjoying  good 
health.  After  examination  by  the  medical 
officer  of  the  company,  he  was  accepted  as  a 
first-class  life.  In  August  preceding  the  comple- 
tion of  the  contract,  he  became  farmed  alx)ut 
his  health,  and  went  to  consult  a  physician  other 
than  his  ordinary  medical  attendant,  who  warned 
him  that  he  was  in  a  dangerous  state  of  health, 
and  prescribed  for  him.  He  never  communicated 
this  circumstance  to  the  company.  In  September 
the  premium  was  paid,  and  the  policy  effected. 
On  the  receipt  for  the  premium  was  indorsed  a 
condition  that  if  any  variation  should  have  taken 
place  in  the  health  of  the  assured  since  the  date 
of  the  medical  examination,  and  before  actual 
payment  of  the  premium,  the  receipt  should  be 
void.  Eight  months  after  the  assured  died ;  it 
was  not  proved  satisfactorily  of  what  dis«u3e  : — 
Held,  that  the  non-communication  to  the  com- 
pany of  his  change  in  hodth  and  visit  to  the 
physician  was  fraudulent,  and  vitiated  the 
policT.  BritUh  Equitable  Insurance  Co,  v. 
G,  W,  Btj,,  38  L.  J.,  Ch.  814  ;  20  L.  T.  422  ;  17 
W.  R.  561— L.JJ. 


L — ^Sstiddnoe.] — In  a  proposal  for 
insurance  against  accidents,  the  "name,  resi- 
dence, profession  or  occupation  of  the  person 
whose  life  is  proposed  to  be  insured  "  were  stated 
thus:  "I.  T.  P.,  Esq.,  Saltley  Hall,  Warwick- 
shire." The  policy  contained  a  proviso,  "  that  if 
any  statement  or  allegation  contained  in  the 
proposal  be  untrue,  or  if  this  policy  has  been 
obtained  through  any  misrepresentation,  con- 
cealment or  untrue  averment  whatsoever,  this 
policy  shall  be  void."  I.  T.  P.  was  an  iron- 
monger at  D.,  but  resided  at  Saltley  Hall: — 
Held,  that  there  was  no  untrue  though  an  imper- 
fect statement  in  the  proposal  within  the  mean- 
ing of  the  proviso.  Perrins  v.  Marine  and 
General  TYa  tellers'  Insurance  Society ,  2  El.  &  £1. 
317 ;  29  L.  J.,  Q.  B.  242 ;  6  Jur.  (N.8.)  627 ;  2 
L.  T.  633 ;  8  W.  R.  663— Ex.  Ch. 

The  conditions  of  an  insurance  required  a 
declaration  of  the  state  of  the  health  of  the 
assured,  and  the  policy  was  to  be  valid  only  if 
the  statement  was  free  from  all  misrepresenta- 
tion and  reservation  ;  the  declaration  described 
the  assured  as  resident  at  Fisherton  Anger ;  she 


was  then  a  prisoner  in  the  county  gaol  there : — 
Held,  that  it  was  a  question  for  the  jury  whether 
the  imprisonment  was  a  material  fact,  and  ought 
to  have  been  communicated.  ITuffuenin  v.  Ray'- 
ley,  6  Taunt.  186  ;  16  R.  R.  699. 

Madieal  Attendant.] — On  an  action  on  a 
policy,  based  upon  answers  by  the  assured  to 
certain  questions,  as  follows :  "  If  of  sober  and 
temperate  habits  7 "  "  If  aware  of  any  disorder 
or  circiunstance  tending  to  shorten  life  7 "  "  Is 
there  any  other  and  what  information  touching 
the  past  or  present  state  of  health  which  the 
company  ought  to  be  made  acquainted  with  7  " 
"Name  and  address  of  ordinary  medical  atten- 
dant." The  assured  had  in  the  lyear  preceding 
that  in  which  the  policy  was  effected,  and  in  the 
very  same  year,  been  attended  for  the  effects  of 
severe  drinking ;  on  the  last  occasion  (a  month 
or  two  before  the  policy)  for  delirium  tremens, 
of  which  he  in  two  years'  time  died ;  and  the 
medical  man  who  had  attended  him  for  several 
years  before  the  policy,  and  down  to  his  death, 
was  not  mentioned  as  the  ordinary  medical 
attendant: — Held,  that  this  justified  a  verdict 
for  the  company,  even  though  the  answer  to  the 
last  question  was  bon&  fide.  Hutton  v.  Waterloo 
Life  Assurance  Co,,  1  F.  &  F.  736. 

In  effecting  a  policy  on  the  life  of  a  party,  the 
phrase,  "usual  medical  attendant,"  means  the 
person  who  is  best  acquainted  by  experience 
with  the  constitution  of  the  individual ;  and, 
therefore,  if  a  person  has  been  attended  by  a 
medical  man  for  several  years  in  serious  dis- 
orders, and  afterwards  takes  another,  who  has 
only  seen  him  once  or  twice,  the  giving  the 
name  of  the  latter  as  his  usual  medical  attendant, 
without  mentioning  the  circumstances  under 
which  he  was  attended  by  the  other,  is  a  wrong 
answer,  and  will  vitiate  thepolicy.  Huekman  v. 
Fernie,  3  M.  &  W.  606  ;  1  H.  &  H.  149  ;  7  L.  J., 
Ex.  163  ;  2  Jur.  444. 

Question  for  Jnry — ^Xateriality  or  Truth.] — 
F.  applied  to  an  insurance  office  toeffect  a  policy 
on  his  life.  He  received  a  form  of  proposal  con- 
taining questions  requiring  to  be  answered. 
Among  these  were  the  following :  "  Did  any  of' 
the  party's  near  relations  die  of  consumption  or 
any  other  pulmonary  complaint  7 "  and  "  Has 
the  party's  life  been  accepted  or  ref ased  at  any 
office  7 "  To  each  of  these  questions  F.  answered 
"  No."  The  answers  were  false.  F.  signed  the 
proposal,  and  a  declaration  accompanying  it,  by 
which  he  agreed  "  that  the  particuUrs  mentioned, 
in  the  proposal  should  form  the  basis  of  the  con- 
tract." The  policy  mentioned  several  things 
which  were  warranted  by  F.  The  subject  of 
these  two  answers  was  not  included  in  such 
warranty.  The  policy  also  contained  a  proviso, 
that  "if  anything  so  warranted  shall  not  be  true, 
or  if  any  circumstance  material  to  this  insurance 
shall  not  have  been  truly  slated,  or  shall  have 
been  misrepresented  or  concealed,  or  any  false 
statements  made  to  the  company  in  or  about  the 
obtaining  or  effecting  of  this  insurance,"  the 
policy  should  be  void,  and  the  premiums  paid 
should  be  forfeited  : — Held,  that  it  was  a  mis- 
direction to  leave  it  to  the  jury  to  say  whether 
the  answers  to  the  questions  were  material  as 
well  as  false,  and  if  not  material,  that  the  plain- 
tiff was  entitled  to  the  verdict.  The  representa- 
tion being  part  of  the  contract,  its  truth,  and 
not  its  materialitv,  was  the  question.  Andersoft. 
V.  FUzgerald,  4  ll.  L.  Gas.  484  ;  17  Jur.  996. 
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It  is  a  question  of  fact  for  the  jury  whether 
a  fact  not  communicatedwaSf  under  the  circum- 
stances, one  which  the  assured  ought  to  have 
communicated.  Rawlins  v.  Dethorough^  2  M.  & 
Bob.  328. 

Intention  to  DeoeiTo.] — If  a  policy  is 

granted  on  the  life  of  A.,  subject  to  the  condi- 
tion that  if  any  fraudulent  or  untrue  statement 
is  contained  in  any  of  the  documents  addressed 
to  the  insurers  in  relation  to  the  insurance  by  A., 
then  the  policy  to  be  void ;  and  A.  gives,  in  one 
of  the  documents  required  by  the  insurers,  written 
answers  to  questions  respecting  his  bodily  health 
amounting  to  a  negation  of  his  ever  having  had 
any  serious  disorder  requiring  confinement, 
except  one  particularised  as  being  of  a  week's 
duration,  when,  in  fact,  he  had  had,  subsequently 
to  this,  another  attack  of  illness,  under  which  his 
life  was  in  danger,  he  makes  an  untrue  state- 
ment within  the  meaning  of  the  condition,  and 
so  avoids  the  policy,  although  the  jury  finds  that 
there  was  no  intention  to  deceive,  and  no 
material  information  withheld.  Cazenote  v. 
British  Equitable  Insurance  Co.^  29  L.  J.,  0.  P. 
160 ;  6  Jut.  (n.8.)  826  ;  1  L.  T.  484  ;  8  W.  R.  243 
— Ex.  Ch-  See  Foster  v.  JimUor  Life  Assurance 
Co.,  supra,  col.  23. 

Beading  Policy  and  Dodaration  together.] — 
A  policy  was  entered  into  with  a  company  on  the 
life  of  H,  F.,  which  was  founded  on  a  written 
declaration  of  the  assured,  agreed  to  be  the  basis 
of  the  contract  between  the  parties,  and  con- 
tained a  proviso  that  "  if  any  statement  in  the 
declaration  (which  declaration  should  be  con- 
sidered as  much  a  part  of  the  policy  as  if  the 
same  had  been  actually  set  forth  therein)  was 
untrue,  or  if  the  assurance  by  the  policy  should 
have  been  efEectcd  by  or  through  any  wilful 
misrepresentation,  concealment,  or  false  aver- 
ment whatsoever,  or  if  the  assured  should  go  to 
any  place  beyond  the  limits  of  Europe,  the 
policy  should  be  void,  and  all  moneys  paid  in 
respect  thereof  should  be  forfeited  to  the  com- 
pany." The  proposal  and  declaration  contained 
the  usual  particulars,  and  proceeded  as  follows  : 
**I  declare  that  the  above  written  particulars 
are  correct  and  true  throughout,  and  I  agree 
that  this  proposal  and  declaration  shall  be  the 
basis  of  the  contract  between  me  and  the  Man- 
chester and  London  Life  Assurance  Association, 
and  if  it  shall  hereafter  appear  that  any  fraudu- 
lent concealment  or  designedly  untrue  statement 
be  contained  therein,  then  all  the  money  which 
shall  have  been  paid  on  account  of  the  assurance 
made  in  consequence  shall  be  forfeited,  and  the 
policy  granted  in  respect  of  such  assurance  shall 
be  absolutely  null  and  void  "  : — Held,  that  the 
policy  and  declaration  must  be  read  together, 
and  so  reading  them  the  policy  was  not  avoided 
by  an  untrue  statement  in  the  declaration, 
unless  designedly  untrue.  Fowkes  v.  Manchester 
and  London  Assurance  Association^  3  B.  &  S. 
917  ;  32  L.  J.,  Q.  B.  153 ;  8  L.  T.  309  ;  11  W.  B. 
622. 

Proposal  and  Aooeptanee— Alteration  of  Biik.] 

— ^A  proposal  was  made  to  an  insurance  company 
for  an  insurance  on  the  life  of  the  proposer,  who 
made,  on  a  form  issued  by  the  company,  state- 
ments as  to  his  state  of  health  and  other  matters, 
and  a  declaration  that  the  statements  were  true, 
and  were  to  be  taken  as  the  basis  of  the  contract. 
The  proposal  was  accepted  at  a  specified  premium. 


but  upon  the  terms  that  no  insurance  she 
take  ^ect  till  the  premium  was  paid.     Bel 
tender  of  the  premium  there  was  a  mate 
alteration  in  the  state  of  the  health  of  the  i 
poser,  and  the  company  refused  to  accept 
premium  or  to  issue  a  policy : — Held,  that 
nature  of  the  risk  having  been  altered  at 
time  of  the  tender  of  the  premium,  there  was 
contract  binding  the  company  to  issue  a  poli 
Cannwng  v.  Farquliar,  66  L.  J.,  Q.  B.  225  ; 
Q.  B.  D.  727  ;  54  L.  T.  350  ;  34  W.  K.  423— G. 
Quaere,  whether,  if  there  had  been  no  alte 
tion  in  the  risk,  the  company  would  have  b( 
legally  entitled  to  refuse  to  accept  the  premiu 
and  to  issue  a  policy.     Ih, 

Y^itxa,  of  Proposal— **Be«idence."] — In  a  fo 
of  proposal  to  an  assurance  office  for  a  policy 
life  insurance,  the  residence  of  the  proposer  i^ 
stated  to  be  "191,  Great  Ancots  Street,  Ms 
Chester,"  The  proposer  was  at  the  time  temj 
rarily  staying  at  the  address  given,  and  rea! 
resided  in  Ireland,  whither  he  returned  thi 
months  afterwards.  The  proposer  agreed  that 
anything  contrary  to  the  truth  were  stated 
the  proposal,  the  policy  to  be  granted  in  pt 
suance  thereof  should  be  absolutely  void  : — He] 
in  an  action  on  a  policy  issued  in  acoordan 
with  the  proplosal,  that  the  declaration  of  ti 
assured  as  to  residence  was  not,  accoixling  to  ti 
true  construction  of  the  word  in  the  form 
proposal,  untrue  so  as  to  render  the  polic}"-  voi 
Grogan  v.  London  and  MancJvegter  Industrl 
Assurance  Co.,  63  L.  T.  761  ;  50  J.  P.  134. 

Bill  to  Beotifjr— Mistake  or  Xifrepresent 
tion.] — See  Parsons  v.  Bignold,  supra,  col.  7. 

Warranty  of  Truth  of  Answers — <*  Strict] 
Temperate."] — ^A.  applied  to  an  insurance  offi< 
to  effect  a  policy  on  his  life.  He  received 
printed  form  of  proposal  containing  question 
Among  these  was  the  following :  Question  7  (a 
Are  you  temperate  in  your  habits?  (b)  an 
have  you  always  been  strictly  so  ?  A.  answcre< 
(a)  "  Temperate  "  ;  (b)  "  Yes."  Subjoined  to  th 
printed  questions  was  a  declaration,  which  I. 
signed,  to  the  effect  that  the  foregoing  state 
ments  were  true,  and  that  the  assured  agree 
that  this  declaration  should  be  the  bEisis  of  th 
contract,  and  that  if  any  untrue  averment,  &c 
was  made  the  policy  was  to  be  absolutely  void 
and  all  moneys  received  as  premium  foifeited 
The  policy  recited  the  above  declaration  as  th( 
basis  of  the  contract.  After  A.'s  decease  thi 
insurance  company  refused  payment  of  the  policj 
on  the  ground  that  the  above-mentioned  answc; 
was  false  in  fact.  In  an  action  on  the  policy  :— 
Held,  that  the  declaration  of  A.,  taken  in  con 
nection  with  the  policy,  constituted  an  express 
warranty  that  the  answer  to  question  7  was  tru( 
in  fact ;  and  as  the  evidence  clearly  proved  thai 
A.'s  averment  as  to  his  temperance  was  untiiic, 
the  policy  was  absolutely  null  tvnd  void.  Thomson 
V.  Weems,  9  App.  Cas.  671— H.  L.  (Sc.) 

Coniideration   of  Contract.]  —  In   the 

proposal  to  an  insurance  company  for  an 
insurance  on  his  life,  the  assured  had  made 
certain  statements  as  to  his  health  and  previous 
applications  for  insurance,  and  had  also  agreed 
that  these  statements  were  by  him  "warranted 
to  be  true,  and  were  offered  to  the  company  as  a 
consideration  of  the  contract."  A  policy  was 
afterwards  issued  by  the  company  in  consideration 
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of  the  ftppUcatkni  for  the  policy,  which  was 
thereby  miide  a  port  of  the  contract,  and  of  the 
payment  of  the  premium.  In  an  action  upon 
the  policy  by  the  administrator  of  the  assured  : — 
Hela,  that,  by  the  agreement  in  the  proposal, 
the  truth  of  the  statements,  therein  warranted, 
was  a  condition  precedent,  and  that,  the  state- 
ments being  in  fact  untrue,  the  defendants  were 
not  liable  under  the  policy.  Hambrough  v. 
Mutual  Life  Inturance  Co,  of  Xew  York^  72 
L.  T- 140— C.  A. 

Ooaditioiii  Preeadent  binding  on  Sepressnta- 
tlTe.] — A  policy  of  assurance  against  injury  and 
death  by  accident  after  reciting  that  A.,  therein- 
after called  the  assured,  was  desirous  of  effecting 
4Ui  aoBunuioe,  witnessed  that  the  insurers  accepted 
the  risk,  subject  nevertheless  to  the  several 
provisions  thereinafter  contained,  and  to  the 
conditions  and  stipulations  indorsed  thereon 
which  were  to  be  conditions  precedent  to  the 
right  of  the  assured  to  sue  or  recover  there- 
under : — Held,  that  the  conditions  were  con- 
ditions precedent  to  the  right  not  only  of  the 
assured  out  of  his  l^al  personal  representatives, 
to  recover  thereunder.  Cawley  v.  National 
JBmployert'  Assurance  Assoeiationy  1  Cab.  &  £. 
597. 

]>Mfh  ftoeelerated  by  Stfeaao  or  Inlinnity.] — 
One  of  the  conditions  provided  that  no  claim 
shoo  Id  be  made  under  the  policy  in  respect  of 
any  injury,  unless  the  same  should  be  occasioned 
directly  or  solely  by  external  or  material  causes 
visibly  operating  upon  the  person  of  the  assured, 
whereof  proof  satifdEactory  to  the  insurers  should 
be  furnished,  and  that  the  policy  did  not  insure 
against  death,  kc^  accelerated  or  promoted  by 
any  disease  or  bodily  infirmity,  or  any  natural 
cause  arising  within  the  system  of  the  assured, 
whether  accelerated  by  accident  or  not.  A.  met 
with  an  accident,  upon  which  death  ensued,  but 
death  would  not  have  ensued  had  he  not  at  the 
time  of  the  accident  been  suffering  from  gall- 
stones :  —  Held,  that  the  insurers  were  not 
liable.    2  b, 

h.  Agents  and  Refbbbbb. 

Traud  of  Seflsroos.] — Acting  upon  »  policy 
sealed  by  the  defendants,  which  recited  that  the 

Slaintiff  had  made  a  proposal,  whereby  it  was 
eclared  that  J.  had  not  had  any  disease  tending 
to  shorten  life,  and  that  they  ^  had  thereupon 
undertaken  the  proposed  insurance,  subject  to 
the  terms  and  conditions  therein  and  thereunder 
expressed.**  The  conditions  contained  no  further 
warranty  than  the  above  declaration.  Pleas 
alleged  that  the  policy  was  obtained  by  fraud, 
false  statements,  and  false  concealment  of 
material  facts.  A  fourth  plea,  that  the  declara- 
tion in  the  policy,  **that  J.  had  not  had  any 
disease  tending  to  shorten  life,"  was  not  true. 
On  the  trial  it  appeared  that  the  proposal 
Kferred  to  the  answers  of  J.  and  two  referees, 
rendered  to  another  insurance  company,  and  that 
it  concluded  with  a  declaration,  "  tnat  we  believe 
the  above  particulars  and  statements  aje  true." 
The  jury  found  that  the  statements  made  by  J. 
and  the  referees  were  false,  and  that  there  was 
fraud  on  their  part  against  the  defendants,  but 
no  fraud  on  the  part  of  the  plaintiff : — Held,  that 
the  life  insured  and  the  referees  were  not  the 
agents  of  the  person  effecting  the  insurance  so  as 
to  make  their  fraud  that  of  the  person  effecting 
the  insurance.     TVheelUm  v.  Harduty,  8  El.  &  BL 


282 ;  27  L,  J.,  Q.  B.  241 ;  5  Jur.  (NA)  14  ;  6 
W.  R.  539— Ex.  Ch. 

Held,  also,  that  the  fourth  plea  referred  to 
the  statement  recited  in  the  policy,  and  was 
proved.    Ih, 

Held,  also,  that  there  was  no  warranty  of  the 
truth  of  the  matters  recited  in  the  policy  to  have 
been  declared  in  the  proposal,  nor  anything  in 
the  nature  of  a  contract,  shewing  an  intention 
that  the  truth  of  those  matters  should  be  the 
basis  of  the  contract.    1  b, 

Sepresentation  of  Medieal  Xan.]— A  female 
upon  whose  life  it  was  proposed  to  effect  an 
insurance  was  represented  to  the  insurers,  in 
December,  1822,  by  A.,  a  medical  man,  as 
enjoying  ordinarily  a  good  state  of  health.  The 
representation  was  repeated  by  A.  in  March, 
and  the  insurance  was  effected  in  April,  1823. 
Between  December,  1822,  and  March,  1823,  she 
had  been  ill  with  a  pulmonary  attack,  and  was 
attended  by  B. ;  but  no  disclosure  of  these 
circumstances  was  made  to  the  insurers.  In 
April,  1824,  she  died  of  a  pulmonary  disease : — 
Held,  on  motion  for  a  new  trial,  that  the  jury 
ought  to  have  been  called  on  to  consider  whether 
the  illness  in  1823,  and  the  attendance  of  B., 
ought  to  have  been  disclosed  to  the  insurers; 
and  that  it  was  not  sufficient  to  direct  them 
generally  to  consider  whether  or  not  there  had 
been  any  misrepresentation.  Morrison  v.  Mus' 
praUy  4  Bing.  60  ;  12  Moore,  231 ;  6  L.  J.  (0.8.) 
C.  P.  63. 

lifo  of  A.  insured  for  Beneilt  of  B. — ^Bepro- 
iontatloiii  by  A.] — ^A  party  whose  life  is  insured 
is  not  the  general  agent  for  the  assured ;  and, 
therefore,  the  policy  is  not  void  by  reason  that 
such  party  failed  to  commmiicate  a  material  fact, 
as  to  which  he  was  not  interrogated  by  the 
insurers,  unless  he  was  aware  of  the  materiality 
of  the  fact,  and  studiously  concealed  it.  Bawlins 
V.  Desboroughy  2  M.  &  Bob.  328. 

Where  an  insurance  was  effected  on  the  life  of 
A.  for  the  benefit  of  B.,  and  the  insurance  office 
acted  upon  A.*s  own  representation  as  to  the 
state  of  bis  health,  and  it  turned  out  that  he  was 
not  an  insurable  life : — Held,  that  B.  could  not 
maintain  an  action  on  the  policy  although  he  was 
not  privy  to  the  representation.  Maynard  v. 
modes,  6  D.  &  B.  266 ;  1  Gar.  k,  P.  360. 

In  an  insurance  upon  the  life  of  another,  the 
life  insured,  if  applied  to  for  information,  is,  in 
giving  such  information,  impliedly  the  agent  of 
the  party  insuring  who  is  bound  by  his  state- 
ments, and  must  suffer  if  they  are  false,  although 
he  is  unacquainted  with  the  life  insured,  and  the 
servant  of  the  insurance  office  undertakes  to  do 
all  that  is  required  by  his  office.  Eterett  v. 
Desborough,  6  Bing.  503  ;  3  M.  &  P.  190  ;  7  L.  J. 
(OA)  C.  P.  223  ;  30  R.  R.  709. 

VII.  PREMIUMS. 

a.  Stipulationb  ab  to  Payment. 

Time  for.]— Where  one,  as  a  member  of  a  life 
insurance  society  for  the  benefit  of  widows  and 
female  relations,  entered  into  a  policy  with  the 
society  for  an  annuity  to  his  widow  after  his 
death,  in  consideration  of  a  quarterly  premium 
to  be  paid  to  the  society  during  his  life  ;  and  the 
society  covenanted  with  him  and  his  executors, 
that  if  he  should  pay  to  their  clerk  the  quarterly 
premiums  on  the  quarter-days  during  his  life, 


81 


INSURANCE— Lt/e. 


and  if  he  should  also  pay  his  proportion  of 
contributions,  which  the  membcn  of  the  society 
should,  daring  his  life,  be  oiUed  on  to  make,  in 
Older  to  supply  any  deficiencies  in  their  funds  ; 
then,  on  due  proof  of  his  death,  the  society 
engaged  to  pay  the  annuity  to  his  widow :  and  by 
the  lules  of  the  society,  if  any  member  neglected 
to  pay  up  the  quarterly  premiums  for  fifteen  days 
after  they  were  due,  the  policy  was  declared  to 
be  void,  unless  the  memoer  (continuing  in  as 
good  health  as  when  the  policy  expired)  paid  up 
the  axrears  within  six  months,  and  five  shillings 
per  month  extra : — Held,  that  a  member  insuring, 
having  died,  leaving  a  quarterly  payment  ovodue 
at  the  time  of  his  death,  the  policy  expired ;  and 
that  a  tender  of  the  sum  by  the  executor,  though 
made  within  fifteen  days  after  it  became  due,  (Sd 
not  satisfy  the  requisition  of  the  policy  and  the 
rules  of  the  society,  which  rec^nired  such  payment 
to  be  made  by  the  member  m  his  lifetime,  con- 
tinuing in  as  good  health  as  when  the  policy 
expired.  WaiO,  v.  Blwnt,  12  East,  183  ;  11  B.  B. 
840. 

Continiianoe — ^Trom  Year  to  Year.] — ^A 

policy  was  headed,  *'The  annual  premium  382. 
whole  term,  payable  by  quarterly  instalments  of 
8Z.  h9.  each."  The  poUcy  was  dated  the  2nd  of 
August,  1856,  and  recited  a  payment  up  to  the 
2nd  of  November  of  that  year,  and  declared 
that  if  the  life  insured  should  die  *^  before  the 
expiration  of  twelve  calendar  months  from  the 
date  hereof,"  and  the  assured  should  **on  or 
before  that  period,  or  on  or  before  the  expiration 
of  every  succeeding  twelve  calendar  months,  pay 
the  annual  amount  of  premium,"  the  insurance 
office  should  be  liable.  If  the  life  should  die 
before  the  whole  of  the  quarterly  payments 
were  payable,  the  directors  might  deduct  from 
the  sum  insured  what  would  be  sufficient  to 
satisfy  the  whole  of  the  premiums  for  that  year. 
If  the  life  died  before  having  been  assured  fifteen 
months  and  made  two  annual  payments,  the 
policy  was  to  be  void.  The  life  died  within 
twelve  months  after  the  third  quarterlypayment 
became  due,  but  before  it  was  paid : — ^Held,  that 
the  policy  must  be  construed  to  have  become 
void  on  nonpayment  of  any  quarterly  premium, 
the  payment  of  all  the  quarterly  instalments 
being  a  condition  precedent  to  the  continuance 
of  the  policy  for  the  current  year.  Phanix 
Life  Asiuranoe  Cb.  v.  Sheridan,  8  H.  L.  Cas. 
746  ;  81  L.  J.,  Q.  B.  91  ;  7  Jur.  (N.8.)  174 ; 
3  L.  T.  564.    Gf .  Stobell  v.  Heyvoood,  col.  89. 

Option   to   Befiue.  —  BstoppeL]  —  See 

Simvion  v.  Aecidental  Death  Assurance  Co.,  2 
0.  B.  (N.B.)  257 ;  26  L.  J.,  C.  P.  289  ;  3  Jur. 
(NJ8.)  1079  ;  5  W.  B.  307,  infra,  coL  82. 

Beeeipt  after  Death.] — By  a  policy  on 

the  life  of  J.,  the  simi  insured  was  to  be  paid  after 
his  death  if  the  plaintiff  should,  **on  or  before 
the  13th  October  in  every  succeeding  year  daring 
the  natural  life"  of  J.,  pay  to  the  company  a 
certain  annual  premium  ;  and  the  insurance  was 
subject  to  conditions  on  the  back  of  the  policy,  by 
which  the  policy  was  to  be  void  if  the  premiums 
were  not  paid  within  certain  limited  times  after 
they  became  due,  viz.  yearly  premiums  within 
thirty  days ;  but  the  policy  might  be  revived 
within  three  months  on  proof  of  the  health  of 
the  party  on  whose  life  the  insurance  was  made, 
and  the  payment  of  a  fine.  After  the  thirty  days 
from  the  lost  13th  October  when  the  premium 


became  due,  but  within  the  three  month 
plaintifiE  paid  the  premium,  which  was  re< 
by  the  company,  for  the  revival  of  the  pol 
the  next  ensuing  13th  October.  At  ih.e 
such  premium  was  paid  J.  was  doid,  bat  n* 
the  plaintifE  nor  the  company  was  then  aw: 
such  death  : — Held,  that  it  was  essential  t 
revival  of  the  pohcy  that  J.  should  be  ali 
the  time  of  such  revival,  and  that  the  con 
had  not  waived  this  by  the  receipt  o\ 
premium  in  ignorance  of  his  death.  PriU 
V.  Merohants'  and  Tradesman's  Mutual 
Insurance  Society,  8  C.  B.  (N.8.)  622  ;  27 
C.  P.  169  ;  4  Jur.  (^.S.)  307  ;  6  W.  R.  340. 

Be-Insuianee  —  Aecounts.] — Tw( 

assurance  companies,  P.  and  A.,  were  in  the 
of  re-assuring  to  each  other  in  respect  of  po 
granted  to  third  persons  by  the  re-assar«l. 
the  course  of  business,  as  any  premium  be 
due  from  one  company  to  the  o&er,  the  com 
entitled  to  the  premium  gave  to  the  com 
owing  it  a  receipt  for  the  amount ;  on  perio 
settlements  of  account  between  P.  and  A, 
premiums  due  on  each  side  were  taken 
account,  and  the  balance  struck  and  paid  b^ 
party  against  whom  it  stood.  No  other  payn 
passed  between  P.  and  A.  A  premium  bein^ 
from  P.  to  A.,  A.  gave  P.  a  receipt  for  the  am( 
At  this  time  A.  was  indebted  to  P. ;  the  am 
of  the  premium  went  into  the  account  in 
usual  course  of  business,  and  at  the  next  se 
ment  a  balance  was  due  from  and  paid  by  j 
P. : — ^Held,  that  the  premium  was  paid  at 
time  when  the  receipt  was  given.  Priru 
Wales  Assurance  Co.  v.  Harding,  EL  BL  & 
183  ;  27  L.  J.,  Q.  B.  297  ;  4  Jur.  (N.8.)  851. 

Konpayment  of  Premiums  —  Drop] 

of  Policy  — Benewal.]— One  of  the  condit 
indorsed  on  a  policy  was,  that  no  insun 
would  be  held  in  force  until  the  premium 
paid,  nor  would  any  policy  be  valid  beyond  fif 
days  after  the  expiration  of  any  year  unless 
premium  for  its  renewal  was  paid.  Insurai 
might  be  renewed  within  three  months 
satisfactory  proof  of  the  health  of  the 
insured.  In  the  directions  of  the  company 
their  agents  every  policy  was  to  be  rene* 
within  fifteen  days  after  the  premium  beci 
due ;  and  if  any  policy  was  not  renewed  wit 
fifteen  days  the  agent  was  to  give  notice  the 
to  the  secretary,  and  the  policy  could  not  af 
wards  be  renewed  without  a  fine  and  subjec 
the  conditions  of  the  company ;  and  all  rece 
for  premiums  for  the  renewal  of  policies  not  p 
within  a  month  from  the  expiration  of  the  poli 
were  to  be  returned  at  the  end  of  that  period, 
policy  was  effected  with  an  agent,  who  took  I 
for  the  amount  of  the  premiums,  debiting  him 
with  the  amount  of  the  premiums  without  a 
municating  the  transaction  to  the  company.  ' 
bills  not  having  been  paid,  he  took  a  security 
them.  A  sub^uent  premium  having  aeon 
due  in  December,  1846,  the  usual  receipt  in  bk 
for  the  premium  was  forwarded  to  the  age 
The  premium  was  not  paid,  nor  did  the  agi 
at  the  time  it  was  due  debit  himself  with  • 
premium  by  any  entry  in  a  book  or  accoui 
but  in  his  next  quarterly  account,  jn  Mar 
1847,  he  debited  himself  therewith,  and  shor 
afterwards  paid  the  account  at  the  request 
the  treasurer  without  communicating  to  1 
company.     Similar  transactions  took  place 
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1847  and  1848;  the  life  died  in  1849.  The 
xeoeipts  for  the  premiums  still  in  blank  were 
handed  hack  to  the  oompanj.  Shortly  after- 
wards a  oorrespondenoe  took  place  between  the 
secretary  and  the  agent,  the  agent  claiming 
the  amount  of  the  policy ;  bat  as  he  had  no 
assignment  nor  possession  of  the  policy  the 
company  declined  to  pay  imless  the  insurer 
joined  in  the  receipt  for  the  amount ;  and  a 
report  was  prepared  by  the  solicitor  of  the 
company  and  sent  to  the  agent,  suggesting  that 
he  or  that  the  agent  should  proceed  against  the 
insurer  to  ascertain  their  rights.  The  Insurer 
haying  declined  to  join  in  the  receipt,  the 
company  refused  to  giye  credit  for  the  amount 
of  tne  insurance  a^iinst  the  balance  by  the 
agent,  for  which  they  brought  an  action,  and 
reooTered  a  verdict  without  giving  credit  for 
the  three  premiums  of  the  disputed  policy  paid 
by  the  agent.  The  amount  was  demand^  and 
paid  by  Sie  agent  to  the  company : — Held,  first, 
that  the  policy  had  dropped : — Held,  secondly, 
that  the  n)rfeiture  of  the  policy  was  not  waived 
by  the  report  and  correspondence  rdating  to  it: — 
Held,  thkdly,  that  supposing  the  pcdicy  to  be  set 
up  by  retention  of  the  premiums,  the  agent  had 
a  lien  on  the  policy  enforceable  in  equity  for  the 
amount  of  them.  Batted  v.  Wut  cf  En/glani 
Fire  and  Life  Auuranee  Co^  5  Ir.  Gh,  R.  663. 

Creditor  and  DeUor.l — A,  creditor  by  bond 
cannot  stand  his  own  insurer,  and  charge  the 
premium  to  his  debtor.  Hutchlnmm  v.  WiUon^ 
4  Bro.  C.  G.  488. 

Deduction  of  Premiums — ^Ineome  Tax.] — See 
post,  Kbveztue. 

h,  Pabtiss. 

IMseouat,  to  whom  belonging.]— The  10  per 
cent,  discount  usually  allowed  by  insurance  com- 
panies on  punctual  payment  of  the  premiums 
belongs,  in  the  absence  of  an  agreement  to  the 
contrary,  not  to  the  insurance  agent,  but  to  his 
principal  Spain  (^Queen)  v.  Parr,  39  L.  J.,  Oh. 
73 ;  21  L.  T.  666  ;  18  W.  B.  110. 

The  plaintiff  mortgaged  her  life  interest  in  a 
fund  to  the  defendants,  it  being  part  of  the 
agreement  that  a  policy  should  be  effected  on 
her  life,  and  the  premiums  be  secured  on  the 
mortgaged  property.  In  an  action  for  redemp- 
tion the  chief  derk  found  that  173Z.  19«.  la., 
"premiums  paid  on  policies,"  was  due  from  the 
pLuntiff  to  the  defendants.  L.,  a  solicitor  and 
agent  to  all  the  parties,  paid  tlie  premiums  to 
the  insurance  offices,  receiving  from  them  6  per 
cent,  commission.  On  summons  to  vary  the 
chief  clerk*s  certificate  by  the  amount  of  the 
commission,  on  the  ground  that  the  "  premiums 
paid  on  policies"  only  amounted  to  1662.  6«. : — 
Held,  that  after  the  premiums  had  been  paid 
to  tiie  insurance  offices,  the  mortgagor  had  no 
interest  in  them.  The  insurance  offices  received 
the  premiums,  and  paid  the  commission  out  of 
them  to  their  own  agent.  LeeU  v.  Wallace,  68 
L.  T.  677. 

On  IHnding-up  of  Company.]-— When  there  is 
a  covenant  to  pay  the  premiums  on  a  policy  of 
assurance  in  an  assurance  company,  and  the 
company  has  been  ordered  to  be  wound  up  since 
the  date  of  tiie  covenant,  the  covenantee  has  no 
equity  to  sustain  a  bill  praying  that  the  amount 
(R  the  premiums  may  in  future  be  paid  to  him. 
tftfffitJtf  V.  Beinke,  40  L.  J.,  Ch.  306. 

TOL.  vm. 


Bankrupt.] — ^The  mortgagor  of  a  policy  became 
bankrupt,  but,  notwithstanding  his  bankruptcy, 
continued  to  pay  the  premiums  on  the  policy : 
— ^Held,  that  the  premiums  so  paid  were  in  the 
nature  of  salvage  moneys,  and  ought  to  be 
renaid  with  interest  at  4  per  cent,  out  of  the 
policy  moneys.  Shearman  v.  British  Empire 
Mutual  Life  Aauranoe  Co,,  41  L.  J.,  Ch.  466 ; 
L.  B.  14  Eq.  4  ;  26  L.  T.  670:  20  W.  R.  620. 

Xortgafeet.]— A  policy  on  the  life  of  G. 
granted  to  a  trustee  for  her,  was  assigned  to 
trustees,  to  invest  the  proceeds  at  her  death  for 
the  benefit  of  G.  for  life,  for  her  separate  use, 
without  power  of  anticipation,  and  after  her 
death  upon  trusts  as  she  should  appoint,  and 
in  default  of  appointment  for  the  persons  who 
would  be  entitled  to  her  personal  estate.  The 
trustees  had  power  to  pay  tne  premiums.  Notice 
was  given  to  the  assurance  company  of  the 
assignment.  G.  subsequently,  by  a  oeed  to  which 
G,  was  a  party,  appointed  the  policy  and  the 
moneys  to  become  due  thereon  to  the  plaintiffs 
to  secure  the  repayment  of  moneys  with  interest 
at  6  per  cent,  advanced  to  G.  for  the  benefit  of 
herself  and  G.  and  children.  Notice  was  given 
to  the  surviving  trustee  of  the  settlement  and  to 
the  assurance  company.  The  plaintiffs  had,  in 
consequence  of  the  trustee  and  others  interested 
in  the  policy  refusing  to  pay  them,  paid  the  pre- 
miums and  kept  the  policy  on  foot.  On  the 
death  of  G.  the  assurance  company  paid  the 
policy  moneys  to  the  trustees,  who  refused  to 
pay  the  plaintiffs  the  sums  due  to  them.  The 
policy  moneys  were  afterwards  paid  into  court. 
On  a  bill  filed  by  the  plaintifEs :— Held,  that  they 
were  entitled  to  be  repaid  at  once  the  moneys 
which  they  had  advanced  for  the  payment  of 
the  premiums  with  interest  at  4  per  cent.,  and 
1  per  cent,  more  on  the  death  of  G.  CfUl  v. 
Downing,  L.  B.  17  Eq.  316 ;  30  L.  T.  167 ;  22 
vv.  B.  360. 

When  a  policy  was  deposited  to  secure  a  simple 
contract  aebt,  without  any  ag^reement  as  to 
interest,  and  the  creditor  paid  the  premiums 
down  to  the  death  of  the  debtor: — Held,  that 
the  policy  was  charged  not  only  with  the  original 
debt  and  the  amount  of  the  premiums,  but  also 
with  interest  on  both  sums  at  4Z._per  cent.  Kerr, 
In  re,  38  L.  J.,  Gh.  639  ;  17  W.  B.  989. 

Mortgagees  of  a  policy  receiving  after  the 
death  ol  a  mortgagor  a  sum  exceeding  the  amount 
due  to  them  for  principal  and  interest  in  respect 
of  the  mortgage  debt,  held  entitled  to  retain  the 
balance  in  respect  of  other  unsecured  debts  due 
to  them  from  the  mortgagor.  Haxelfoot,  In  re, 
Chauntler'e  Claim,  41  L.  J.,  Gh.  286  ;  L.  B.  13 
Eq.  327  ;  26  L.  T.  146.  And  see  sub  tit.  ASSIGN- 
MENT OF  Policy,  infra. 

Where  a  decree  in  a  foreclosure  and  redemp- 
tion siut  directed  an  account  of  principal,  interest 
and  costs,  including  premiums  paid  on  a  life 
policy,  which  had  been  delivered  to  a  trustee  for 
the  mortgagee  as  a  further  security,  and  pro- 
ceeded in  a  common  form,  **on  the  plaintiff 
paying  what  shall  be  found  due  for  principal, 
interest  and  costs*': — Held,  that  the  mortgagee 
was  entitled  to  charge  interest  at  il.  per  cent,  on 
the  premiums  so  paid  by  him  or  nis  trustee, 
within  six  years  before  the  certificate.  Bellamy 
V.  Brickenden,  2  John.  A  H.  137. 

A  policy  was  charged  with  two  debts  pari 
passu.  One  of  the  mortgagees  paid  the  premiums 
to  keep  it  up  till  his  death,  after  which  his  legal 
personal  representative  continued  to  pay  them 
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till  the  policy  fell  in :— Held,  that  the  premtams 
paid  by  the  legal  personal  representative,  together 
with  interest  (but  not  those  paid  by  the  mort- 
gagee himself),  must  be  repaid  out  of  the  policy 
moneys  in  priority  to  the  debts  secured.  NorrU 
V.  Caledoman  Iiuurance  Co.,  38  L.  J.,  Ch.  721  ; 
L.  B.  8  Eq.  127  ;  17  W.  R.  954  ;  20  L.  T.  939. 

P.,  being  tenant  for  life  of  real  estate,  with 
remainder  to  his  first  and  other  sons  by  his  then 
wife  in  tail  male,  remainder  to  himself  in  fee, 
applied  to  a  life  insurance  company  for  a  loan  of 
12,5002. ;  and  the  company  having  agreed  to  lend 
the  same,  a  mortgage  was  enter^  into  between 
P.  and  four  persons,  who  were  the  trustees  of  the 
company.  The  trustees  were  not  so  named  in 
the  mortgage,  which  recited  that  there  was  no 
probability  of  the  mortgagor  having  issue  by  his 
then  wife  ;  that  a  policy  had  been  effected  with 
the  company,  whereby  the  company  insured  to 
the  four  trustees  13,9002.  in  case  of  the  death  of 
P.,  leaving  male  issue  by  his  then  wife,  and  in 
case  he  should  keep  up  the  annual  premiums. 
The  indenture  then  witnessed,  that  in  considera- 
tion of  12,500Z.,  the  life  estate,  and  also  the 
reversion  in  fee,  of  P.  were  conveyed  to  the  four 
trustees  by  way  of  mortgage ;  and  that  in  case 
P.  should  neglect  to  pay  &e  premiums,  it  should 
be  lawful  for  the  mortgagees  to  pay  them,  and 
that  all  such  sums  so  paid  by  them  should  be 
charged  on  the  hereditaments  conveyed.  Sub- 
sequently another  mortgage  was  entered  into 
between  the  same  parties  by  way  of  further 
charge,  accompanied  by  a  similar  poUcy  P.  paid 
the  premiums  on  the  policies  for  four  years ;  the 
directors  then,  at  his  request,  reduced  the  amount 
of  the  premiums,  and  he  continued  to  pay  the 
reducea  amounts  for  three  years  longer.  P.  then 
ceased  to  pay  the  premiums.  The  company 
debited  his  account  with  the  annual  amounts, 
and  added  them  to  their  mortgage  debt.  P.  died 
without  leaving  issue  male,  and,  on  taking  the 
accounts  in  a  mortgagee's  suit  against  the  estate, 
the  chief  clerk  disallowed  to  the  company  the 
amounts  with  which  they  had  debited  the  estate 
on  account  of  the  premiums ;  but  the  court,  on 
motion  to  vary  the  chief  clerk's  certificate,  held 
that  the  company  was  to  be  allowed  the  sums 
with  which  they  had  so  debited  P.'s  estate. 
FitzwUliam  QJEarT)  v.  Price,  4  Jur.  (N.8.)  889. 

A  mortgage  was  executed  of  a  reversionary 
interest  in  land  to  secure  money  alleged  to  be 
due  by  the  mortgagor,  with  a  covenant  by  the 
mortgagor  to  keep  up  policies  on  his  own  life, 
which  were  assigned  by  way  of  collateral  security. 
The  mortgagor  did  not  pay  the  premiums,  but 
they  were  paid  by  the  mortgagee,  who  subse- 
quently let  some  of  the  policies  drop,  and  others 
he  sold.  A  bill  was  filed  by  the  assignees  of  the 
mortgagor  to  set  aside  the  deed,  and  a  decree  was 
made  setting  It  aside  as  fraudulent  and  void, 
upon  the  terms  of  the  repayment  of  the  money 
actually  advanced,  with  interest,  with  a  direc- 
tion, inserted  at  the  instance  of  the  plaintiff, 
that  an  account  should  be  taken  of  the  payments 
and  receipts  in  respect  of  the  policies  of  insu- 
rance, and  that  if  it  i^ould  be  foimd  that  the 
creditor  had  received  more  than  he  had  paid,  he 
should  pay  over  the  balance  to  the  p&intiff ; 
and  if  it  should  be  found  that  the  contrary  was 
the  case,  he  should  be  paid  the  difference.  Upon 
taking  the  accounts  it  was  found  that  the  pay- 
ments in  respect  of  the  policies  were  in  excess  of 
the  receipts.  Upon  a  petition  of  rehearing  to 
amend  the  decree  : — Held,  that  the  direction  as 
to  the  policies  had  been  erroneously  inserted, 


and  ought  to  be  struck  out ;  that  the  deed 
been  set  aside  as  fraudulent  and  void,  th 
nant  for  the  pa3rment  of  the  premian 
consequently  void  also ;  and  therefore  tl 
creditor  was  not  entitled  to  be  credited  f 
payments  which  he  had  made  in  excess 
receipts.  Pennell  v.  Millar,  23  Beav.  1' 
L.  J.,  Ch.  699  ;  3  Jur.  (N.B.)  860  ;  6  W.  B. 

Tenant  for  Life.] — ^The  tenant  for  life 
estate,  the  investments  of  which  the  t; 
had  power  to  continue,  paid  the  premiu 
thirty-three  years  on  a  policy  which  w 
eluded  in  the  estate.  Soon  after  the  i 
life  fell  in  the  tenant  for  life  died : — Heli 
the  policy  money  must  be  paid  to  the  trust 
the  tenant  for  life  having  no  lien.  W 
Trusts,  In  re,  46  L.  J.,  Oh.  629 ;  25  W.  B.  6 

Tnuteet .] — When  funds  were  given  to  ti 
of  a  marriage  settlement  upon  trust  to  pa 
miums  on  a  policy  on  the  life  of  the  hush 
the  latter  dia  not  observe  his  covenant  t 
them,  and  the  trustees  paid  premiums  a 
ingly,  and  on  the  husband's  death  receive 
sum  secm*ed  by  the  policy: — Held,  that 
were  entitled  to  receive  from  the  insolvem 
band's  estate,  out  of  a  dividend  which  had 
declared,  the  amount  of  the  premiums  pa 
them,  together  with  banker's  interest  and 
Miller,  In  re,  Wardley,  Ex  parte,  6  Ch.  D. 
37  L.  T.  38  ;  26  W.  R.  881. 

Held,  also,  that  proof  by  the  trustees  i 
spect  of  the  estimated  value  of  the  husl 
covenant  at  the  date  of  the  Hquidation  wa 
impeachable  on  the  ground  that  the  recei] 
the  trustees  of  the  policy  moneys,  coupled 
the  proof,  would  cause  them  to  receive 
than  20«.  in  the  pound.    Ih. 

Trustees  of  a  settlement  of  a  policy  1 
without  funds  to  pay  the  premiums,  assigne 
policy  to  a  creditor,  and  afterwards  assigne 
trust  property  to  new  trustees  appointed  in 
room  ;  but  the  policy  was  not  mentioned  ii 
assignment  to  the  new  trustees : — Held,  tha 
new  trustees  were  not  entitled  to  the  polic 
against  the  creditor.  Johnson  v.  Swire,  3 
194  ;  7  Jur.  (N.B.)  670 ;  4  L.  T.  677. 

Executors.] — ^An  executor,  without  a  sp 
authority,  applied  the  testator's  assets  for  sei 
years  in  insuring  the  life  of  a  debtor  to 
estate.  He  then  dropped  the  policy,  wit 
consulting  the  parties  beneficially  interei 
and  without  applying  for  the  direction  of 
court  in  a  suit  for  administration  of  the  es 
then  pending  : — Held,  that  he  was  liable  foi 
whole  sum  which  would  have  been  reoovcre 
he  had  kept  up  the  policy.  Qamer  v.  Mi 
3  Drew.  277 ;  24  L.  J.,  Ch.  687 ;  3  W.  R.  497. 

Payment  of  Debt.1 — ^Where  the  rela 

of  debtor  and  creditor  subsists,  and  a  polic, 
effected  by  the  creditor  directly  or  indirectl; 
the  expense  of  the  debtor,  under  circumstai 
which  shew,  that  it  was  intended  as  a  securitj 
an  indemnity  to  the  creditor,  he  is  bound! 
payment  of  the  debt,  to  deliver  up  the  pol 
Courtnay  v.  Wright,  2  Giff.  337 ;  6  Jur.  (M 
1283  ;  3  L.  T.  433  ;  9  W.  R.  153. 

A  tradesman  insured  the  life  of  his  debtor 
his  own  name ;  he  charged  the  debtor  with 
premiums,  but  they  were  never  paid  by  him. 
the  death  of  the  debtor : — Held,  that  his  rep 
sentatives  w^ere  entitled  to  the  produce  of 
policy  after  payment  of  the  debt  and  premiui 
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Morland  t.  Imae$,  20  Beav.  389  ;  24  L.  J.,  Ch. 
753  ;  1  Jur.  (X.8.)  989  ;  8  W.  R.  397. 

Where  a  policj  has  been  effected  on  the  life  of 
a  debtor,  as  a  secnrity  to  the  lender  of  money, 
and  the  lender  charges  the  premiums  to  the 
account  of  the  debtor,  who  pays  them,  if  the 
principal  is  afterwards  paid,  the  debtor  or  his 
representatiTe  is  entitled  to  the  policy.  Holland 
T.  Smith,  6  Esp.  11 ;  9  B.  R.  801. 

A  money-lender  agreed  to  advance  a  sum  at 
8Z.  per  cent,  per  annum,  and  the  premiums  on 
the  insurance  of  the  borrower's  life.  The 
borrower  executed  a  bond  with  sureties,  con- 
ditioned for  payment  of  an  annuity  during  his 
life  equal  to  the  above  aggregate  sums,  and  any 
increase  in  premiums  by  reason  of  the  grantor 
being  abroad;  and  the  condition  provided  for 
the  oessor  of  the  annuity  on  notice  and  payment 
of  the  original  sum  advanced,  and  aU  arrears  of 
the  annuity  up  to  that  time,  but  said  nothing  as 
to  the  policy : — ^Held,  that,  on  redemption,  the 
borrower  had  no  equity  to  have  the  policy 
delivered  to  him.  Gottlieb  v.  Oramsh,  4  De  G. 
H.  A  O.  440 ;  22  L.  J.,  Gh.  912 ;  17  Jur.  704. 

Prineipal  and  Surety.] — ^A  debtor  deposited  a 
policy  with  his  creditor  as  a  security.  After- 
wards the  debtor,  with  a  surety  who  did  not 
know  of  the  deposit^  covenanted  with  the  creditor 
Cor  payment  of  the  debt,  and  contempora- 
neously the  debtor  executed  a  deed  of  counter- 
security  to  the  surety,  neither  deed  referring  to 
the  deposit  of  the  policy.  Subsequently  the 
debtor  assigned  the  ]X)licy  to  the  creditor  as  a 
security  : — Held,  that  the  surety,  on  paying  the 
debt,  was  entitled  to  the  policy.  Lake  v.  Brutton^ 
8DeG.  M.&O.440. 

A  debtor  and  a  surety  entered  into  a  bond  to 
secure  payment  by  instalments  of  a  debt,  and 
the  expenses  of  effecting  a  policy  on  the  debtor's 
life  in  the  creditor's  name  as  a  collateral  security. 
The  policy  was  effected,  but  after  a  time  neither 
the  debtor  nor  his  surety  paid  the  premiums  on 
the  policy,  though  required  to  do  so  by  the 
creditor,  who  paid  them  himself  : — ^Held,  on  the 
death  cf  the  debtor,  that  he  and  his  surety  had 
not  abandoned  the  policy,  but  that  it  was  redeem- 
able by  the  surety  on  repayment  of  the  premiums 
paid  by  the  debtor.  Drygdale  v.  Pi^gott^  8  De 
O.  M.  &  G.  546  ;  25  L.  J.,  Gh.  878  ;  2  Jur.  (N.s.) 
1078 ;  4  W.  R.  773. 

One  of  the  makers  of  a  joint  and  several  pro- 
missory note,  who  was  a  surety  for  the  other, 
effected  an  insurance  on  the  life  of  the  latter, 
with  his  privity  and  concurrence,  for  an  amount 
equal  to  that  secured  by  the  note.  The  principal 
died,  having  appointed  the  surety  his  executor,  and 
the  surety  received  the  insurance  money  : — ^Held, 
that  to  the  extent  to  which  it  was  not  required 
for  indemnifying  the  surety,  it  ought  to  be  applied 
in  payment  of  the  debt.  Lea  v.  ITintan,  5  De 
G.M.  &G.  823— L.JJ. 

Yoluntary  Payment.] — The  voluntary  pay- 
ment of  premiums  on  a  policy  confers  on  the 
payer  no  interest  in  the  policy.  Burridge  v. 
Sotc,  13  L.  J.,  Gh.  178  ;  9  Jur.  299. 

Idisn — Salvage.] — When  a  person,  not  the  sole 
beneficial  owner,  pays  the  premiums  to  keep  up 
a  policy  of  life  insurance,  he  is  entitled  to  a  lien 
on  the  policy  of  its  proceeds  in  the  following 
cases :  (1)  By  contract  with  the  beneficial 
owner;  (2)  By  reason  of  the  right  of  trustees 
to  an  indemnity  out  of  their  trust  property  for 
money  expended  by  them  in  its  preservation; 


(3)  By  subrogation  to  their  right  of  some  person 
who,  at  the  request  of  trustees,  has  advanced 
money  for  the  preservation  of  the  property  ;  (4) 
By  reason  of  the  right  of  a  mortgagee  to  add  to 
his  charge  any  money  paid  by  him  to  preserve 
the  property.  In  no  other  cases  can  a  lien  on  a 
policy  for  premiums  paid  be  acquired  either  by 
a  stranger  or  by  a  part  owner  of  the  policy. 
Tharp,  In  re  (2  8m.  &  GiflL  678,  n.),  Stoan  v. 
Swan  (8  Price,  518  ;  22  R.  R.  770),  and  Hamilton 
V.  Denny  (1  Br.  &  B.  199 ;  12  R.  R.  14),  commented 
on.  Leslie^  In  910,  Leslie  v.  French,,  52  L.  J.,  Ch. 
762  ;  23  Ch.  D.  652  ;  48  L.  T.  564  ;  31  W.  R.  561. 

Proof  of  Interoat.]— Where  A.  effects  a  policy, 
In  his  own  name,  upon  the  life  of  B.,  declaring 
he  is  interested  in  B.'s  life,  such  policy,  primA 
facie,  belongs  to  A.,  and  the  mere  proof  that  some  of 
the  premiums  were  paid  by  B.  does  not  rebut  that 
presumption.    Trieton  v.  Hardey^  14  Beav.  232. 

Where  A.  pays  the  premiums  upon  a  policy  on 
his  life,  but  the  benefit  of  it  is  claimed  by  B.,  the 
onus  of  proof  lies  on  the  latter,  though  the  policy 
is  in  his  name.   Pfleger  v.  Browne,  28  Beav.  391. 

A.  being  unable  to  pay  the  premiums  of 
policies  effected  by  him  on  his  own  life,  gave  B. 
a  post-obit  bond  for  14,000/.,  payable  on  the 
death  cf  A.*s  father,  if  A.  survived  him,  and  if 
B.  had  in  the  meantime  kept  up  the  policies.  In 
paying  Uiat  sum.  regard  was  had  not  only  to 
the  amount  cf  premiums  required  to  keep  the 
policies  on  foot,  but  also  to  the  amount  of 
premiums  to  be  paid  for  keeping  the  life  of  A. 
insured  in  14,000/.,  to  be  paid  in  the  event  of  his 
dying  in  his  father's  lifetime.  This  was  known 
to  A.,  who  knew  also  that  B.  intended  to  effect 
this  latter  insurance,  but  there  was  not  any 
agreement  that  B.  should  do  so.  B.  did  effect 
the  insurance.  A.  died  in  his  father^s  lifetime, 
appointing  B.  one  of  his  executors  : — Held,  that 
no  contract  for  B.  to  insure  being  proved,  he, 
and  not  the  estate  of  A.,  was  entitled  to  the 
benefit  of  the  policy  which  A.  had  effected. 
Freme  v.  Brade,  2  De  G.  &  J.  582  ;  27  L.  J.,  Ch. 
697  ;  4  Jur.  (N.B.)  748  ;  6  W.  R.  739.  • 

Held,  also,  that  if  the  transactions  as  to  the 
post-obit  bond  were  a  fraud  upon  A.,  then  B. 
had  no  insurable  interest  in  A.*s  life,  the 
insurance  office  was  not  liable  on  the  policy,  and 
the  sum  insured  could  not,  if  paid  by  the  office, 
be  claimed  by  A.'8  estate.    lb. 

Payment  of  Premiumi  by  Stranger— Lien.] — 
A.,  the  owner  of  land,  and  ahio  of  a  policy  of  life 
assurance  on  his  own  life  in  the  office  of  the  B. 
company,  mortgaged  both  these  properties  to  the 
B.  company.  It  was  provided  that  the  mortgage 
debt  should  be  reduced  by  instalments,  and  the 
mortgage  deed  contained  a  covenant  by  A.  to 
pay  the  premiums  on  the  policy,  and  a  power  of 
sale  was  given  to  the  mortgagees  (inter  alia),  if 
there  should  be  a  breach  of  the  covenant,  to  keep 
up  the  policy.  A.  sold  the  land  subject  to  the 
mortgage  to  G.,  but  retained  the  policy,  and 
agreed  to  pay  the  premiums.  He  afterwards 
failed  to  pay  the  premiums.  The  B.  company 
thereupon  called  upon  G.  to  pay  the  premiums, 
and  threatened  to  call  in  the  mortgage  and  exer- 
cise their  power  of  sale  if  he  failed  to  do  so.  G. 
accordingly  paid  the  premiums,  and  claimed  to 
have  it  declared  that  he  was  entitled  to  a  lien  on 
the  policy  for  the  premiums  so  paid  : — Held,  that 
G.  was  not  under  the  circumstances  entitled  to 
any  lien  on  the  policy.  Held  further  (oer 
Lindley,  L.J.))  that  C.  might  have  been  entitled 
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till  the  policy  fell  in :— Held,  that  the  premiums 
paid  by  the  legal  personal  representatiTe,  together 
with  interest  (but  not  those  paid  bj  the  mort- 
gagee himself),  must  be  reoaid  out  of  the  policy 
moneys  in  priority  to  the  aebts  secured.  Korrit 
T.  Caledonian  Insurance  Co.,  38  L.  J.,  Ch.  721  ; 
L.  B.  8  Eq.  127  ;  17  W.  R.  954  ;  20  L.  T.  989. 

P.,  heing  tenant  for  life  of  real  estate,  with 
remainder  to  his  first  and  other  sons  by  his  then 
wife  in  tail  male,  remainder  to  himself  in  fee, 
applied  to  a  life  insurance  company  for  a  loan  of 
12,5002. ;  and  the  company  having  agreed  to  lend 
the  same,  a  mortgage  was  enter^  into  between 
P.  and  four  persons,  who  were  the  trustees  of  the 
company.  The  trustees  were  not  so  named  in 
the  mortgage,  which  recited  that  there  was  no 
probability  of  the  mortgagor  having  issue  by  his 
then  wife  ;  that  a  policy  had  been  effected  with 
the  company,  whereby  the  company  insured  to 
the  four  trustees  13,9002.  in  case  of  the  death  of 
P.,  leaving  male  issue  by  his  then  wife,  and  in 
case  he  should  keep  up  the  annual  premiums. 
The  indenture  then  witnessed,  that  in  considera- 
tion of  12,500Z.,  the  life  estate,  and  also  the 
reveraion  in  fee,  of  P.  were  conveyed  to  the  four 
trustees  by  way  of  mortgage ;  and  that  in  case 
P.  should  neglect  to  pay  the  premiums,  it  should 
be  lawful  for  the  mortgagees  to  pay  them,  and 
that  all  such  sums  so  paid  by  them  should  be 
charged  on  the  hereditaments  conveyed.  Sub- 
sequently another  mortgage  was  entered  into 
between  the  same  parties  by  way  of  further 
charge,  accompanied  by  a  similar  policy  P.  paid 
the  premiums  on  the  policies  for  four  years ;  the 
directors  then,  at  his  request,  reduced  ti^e  amount 
of  the  premiums,  and  he  continued  to  pay  the 
reduced  amounts  for  three  years  longer.  P.  then 
ceased  to  pay  the  premiums.  The  company 
debited  his  account  with  the  annual  amounts, 
and  added  them  to  their  mortgage  debt.  P.  died 
without  leaving  issue  male,  and,  on  taking  the 
accounts  in  a  mortgagee's  suit  against  the  estate, 
the  chief  derk  disallowed  to  the  company  the 
amounts  with  which  they  had  debited  the  estate 
on  account  of  the  premiums ;  but  the  court,  on 
motion  to  vary  the  chief  clerk*s  certificate,  held 
that  the  company  was  to  be  allowed  the  sums 
with  which  they  had  so  debited  P.'s  estate. 
Fitzwilliam  QEdrl)  v.  Price,  4  Jur.  (N.8.)  889. 

A  mortgage  was  executed  of  a  reversionary 
interest  in  kind  to  secure  money  alleged  to  be 
due  by  the  mortgagor,  with  a  covenant  by  the 
mortgagor  to  keep  up  policies  on  his  own  life, 
which  were  assigned  by  way  of  collateral  security. 
The  mortgagor  did  not  pay  the  premiums,  but 
they  were  paid  by  the  mortgagee,  who  subse- 
quently let  some  of  the  policies  £x>p,  and  others 
he  sold.  A  bill  was  filed  by  the  assignees  of  the 
mortgagor  to  set  aside  the  deed,  and  a  decree  was 
made  setting  it  aside  as  fraudulent  and  void, 
upon  the  terms  of  the  repayment  of  the  money 
actually  advanced,  with  interest,  with  a  direc- 
tion, inserted  at  the  instance  of  the  plaintiff, 
that  an  account  should  be  taken  of  the  payments 
and  receipts  in  respect  of  the  policies  of  insu- 
rance, and  that  if  it  should  be  found  that  the 
creditor  had  received  more  than  he  had  paid,  he 
should  pay  over  the  balance  to  the  pliaintiff ; 
and  if  it  should  be  found  that  the  contrary  was 
the  case,  he  should  be  paid  the  difference.  Upon 
taking  the  accounts  it  was  found  that  the  pay- 
ments in  respect  of  the  policies  were  in  excess  of 
the  receipts.  Upon  a  petition  of  rehearing  to 
amend  the  decree  : — Held,  that  the  direction  as 
to  the  policies  had  been  erroneously  inserted, 


and  ought  to  be  struck  out ;  that  the  deed  hi 
been  set  aside  as  fraudulent  and  void,  the 
nant  for  the  payment  of  the  premiums 
consequently  void  also ;  and  therefore  tha 
creditor  was  not  entitled  to  be  credited  foi 
payments  which  he  had  made  in  excess  o 
receipts.  Pennell  v.  Millar,  23  Beav.  172 
L.  J.,  Ch.  699  ;  3  Jur.  (N.S.)  850  ;  6  W.  B.  2 

Tenant  for  Life.]— The  tenant  for  life  < 
estate,  the  investments  of  which  the  trv 
had  power  to  continue,  paid  the  premium 
thirty-three  years  on  a  policy  which  wa 
eluded  in  the  estate.  Soon  after  the  ini 
life  fell  in  the  tenant  for  life  died  : — ^Held, 
the  policy  money  must  be  paid  to  the  trust  ei 
the  tenant  for  life  having  no  lien.  Wa 
TrutU,  In  re,  46  L.  J.,  Ch.  629 ;  25  W.  B.  6a 

Tnutees.] — ^When  funds  were  given  to  tm 
of  a  marriage  settlement  upon  trust  to  pay 
miums  on  a  policy  on  the  life  of  the  husbai 
the  latter  dia  not  observe  his  covenant  to 
them,  and  the  trustees  paid  premiums  act 
iugly,  and  on  the  husband's  death  received 
sum  secured  by  the  policy: — Held,  that 
were  entitled  to  receive  from  the  insolvent 
band's  estate,  out  of  a  dividend  which  had 
declared,  the  amount  of  the  premiums  pai( 
them,  together  with  banker's  interest  and  c 
mUer,  In  re,  Wa/rdley,  Ex  parU,  6  Ch.  D. ' 
37  L.  T.  38  ;  25  W.  R.  881. 

Held,  also,  that  proof  by  the  trustees  ii 
spect  of  the  estimated  value  of  the  husbn 
covenant  at  the  date  of  the  liquidation  was 
impcsEkchable  on  the  ground  that  the  receipi 
the  trustees  of  the  policy  moneys,  coupled  ^ 
the  proof,  would  cause  them  to  receive  i 
than  20«.  in  the  pound.    Ih, 

Trustees  of  a  settlement  of  a  policy  b 
without  funds  to  pay  the  premiums,  assigned 
policy  to  a  creditor,  and  afterwards  assigned 
trust  property  to  new  trustees  appointed  in  t 
room ;  but  the  poUoy  was  not  mentioned  in 
assignment  to  the  new  trustees : — Held,  that 
new  trustees  were  not  entitled  to  the  policy 
against  the  creditor.  Johnton  v.  Swire,  3  < 
194  ;  7  Jur.  (N.8.)  670 ;  4  L.  T.  677. 

Szecnton.] — ^An  executor,  without  a  sp€ 
authority,  applied  the  testator's  assets  for  sev 
years  in  insuring  the  life  of  a  debtor  to 
estate.  He  then  dropped  the  policy,  witl 
consulting  the  parties  beneficially  interes 
and  without  applying  for  the  direction  of 
court  in  a  suit  for  administration  of  the  esi 
then  pending  : — Held,  that  he  was  liable  for 
whole  sum  which  would  have  been  recovere 
he  had  kept  up  the  policy.  Garner  v.  Mo 
3  Drew.  277 ;  24  L.  J.,  Ch.  687 ;  3  W.  R.  497. 

Payment  of  Debt.l — Where  the  relat 

of  debtor  and  creditor  subsists,  and  a  policy 
effected  by  the  creditor  directly  or  indirectlj 
the  expense  of  the  debtor,  under  circumstai 
which  shew,  that  it  was  intended  as  a  security 
an  indemnity  to  the  creditor,  he  is  bound, 
payment  of  the  debt,  to  deliver  up  the  poli 
Courtnay  v.  Wright,  2  Giff.  337 ;  6  Jur.  (N 
1283  ;  3  L.  T.  433  ;  9  W.  R.  153. 

A  tradesman  insured  the  life  of  his  debtor 
his  own  name  ;  he  charged  the  debtor  with 
premiums,  but  they  were  never  paid  by  him. 
the  death  of  the  debtor  : — Held,  that  his  rep 
sentatives  were  entitled  to  the  produce  of 
policy  after  payment  of  the  debt  and  prcmiui 
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Jforland  t.  Isaacs,  20  Beav.  389  ;  24  L.  J.,  Ch. 
763  ;  1  Jur.  (NA)  989 ;  3  W.  R.  397. 

Where  a  policy  has  heen  effected  on  the  life  of 
a  dehtor,  as  a  secnritj  to  the  lender  of  money, 
and  the  lender  charges  the  premiums  to  the 
account  of  the  debtor,  who  pays  them,  if  the 
principal  is  afterwards  paid,  the  debtor  or  his 
representative  is  entitled  to  the  policy.  Holland 
▼.  Smith,  6  Esp.  11 ;  9  B.  B.  801. 

A  money-lender  agreed  to  advance  a  sum  at 
Bl,  per  cent,  per  annum,  and  the  premiums  on 
the  insurance  of  the  borrower's  life.  The 
borrower  executed  a  bond  with  sureties,  con- 
ditioned for  payment  of  an  annuity  during  his 
life  equal  to  the  above  aggregate  sums,  and  any 
increase  in  premiums  by  reason  of  the  grantor 
being  abroad ;  and  the  condition  provided  for 
the  cesser  of  the  annuity  on  notice  and  payment 
of  the  original  sum  advanced,  and  all  arrears  of 
the  annuity  up  to  that  time,  but  said  nothing  as 
to  the  policy : — ^Held,  that,  on  redemption,  the 
borrower  had  no  equity  to  have  the  policy 
delivered  to  him.  QottUeh  v.  Craneh,  4  De  G. 
H.  &  G.  440 ;  22  L.  J.,  Ch.  912 ;  17  Jur.  704. 

Prineipal  and  Surety.] — ^A  debtor  deposited  a 
policy  with  his  creditor  as  a  security.  After- 
wards the  debtor,  with  a  surety  who  did  not 
know  of  the  deposit,  covenanted  with  the  creditor 
Cor  payment  of  the  debt,  and  contempora- 
neously the  debtor  executed  a  deed  of  counter- 
security  to  the  surety,  neither  deed  referring  to 
the  deposit  of  the  policy.  Subsequently  the 
debtor  assigned  the  policy  to  the  creditor  as  a 
security  : — Held,  that  the  surety,  on  paying  the 
debt ,  was  entitled  to  the  policy.  Zake  v.  Brutton, 
8  Dc  G.  M.  &  G.  440. 

A  debtor  and  a  surety  entered  into  a  bond  to 
secure  payment  by  instalments  of  a  debt,  and 
the  expenses  of  effecting  a  policy  on  the  debtor's 
life  in  the  creditor's  name  as  a  collateral  security. 
The  policy  was  effected,  but  after  a  time  neither 
the  debtor  nor  his  surety  paid  the  premiums  on 
the  policy,  thouffh  required  to  do  so  by  the 
creditor,  who  paid  them  himself  : — Held,  on  the 
death  of  the  debtor,  that  he  and  his  surety  had 
not  abandoned  the  policy,  but  that  it  was  redeem- 
able by  the  surety  on  repayment  of  the  premiums 
paid  by  the  debtor.  Drysdale  v.  Pufgatty  8  De 
O.  M.  &  G.  546  ;  25  L.  J.,  Oh.  878  ;  2  Jur.  (N.8.) 
1078  ;  4  W.  R.  773. 

One  of  the  makers  of  a  joint  and  several  pro- 
missory note,  who  was  a  surety  for  the  other, 
effected  an  insurance  on  the  life  of  the  latter, 
with  his  privity  and  concurrence,  for  an  amount 
equal  to  that  secured  by  the  note.  The  principal 
died,  having  appointed  the  surety  his  executor,  and 
the  surety  received  the  insurance  money  : — ^Held, 
t\LaX  to  the  extent  to  which  it  was  not  required 
for  indemnifying  the  surety,  it  ought  to  be  applied 
in  payment  of  the  debt.  Lea  v.  Hinton,  5  De 
G.  M.  &  G.  823— L.JJ. 

▼oliintary  Payment.]  —  The  voluntary  pay- 
ment of  premiums  on  a  policy  confers  on  the 
payer  no  interest  in  the  policy.  Bvrridge  v. 
Row,  13  L.  J.,  Oh.  173  ;  9  Jur.  299. 

Lian — SalTage.] — ^When  a  person,  not  the  sole 
beneficial  owner,  pays  the  premiums  to  keep  up 
a  policy  of  life  insurance,  he  is  entitled  to  a  lien 
on  the  policy  of  its  proceeds  in  the  following 
cases :  (1)  By  contract  with  the  beneficial 
owner;  (2)  By  reason  of  the  right  of  trustees 
to  an  indemnity  out  of  their  trust  property  for 
money  expended  by  them  in  its  preservation; 


(3)  By  subrogation  to  their  right  of  some  person 
who,  at  the  request  of  trustees,  has  advanced 
money  for  the  preservation  of  the  property ;  (4) 
By  reason  of  the  right  of  a  mortgagee  to  add  to 
his  charge  any  money  paid  by  him  to  preserve 
the  property.  In  no  other  cases  can  a  lien  on  a 
poUcy  for  premiums  paid  be  acquii-ed  either  by 
a  stranger  or  by  a  part  owner  of  the  policy. 
Tharp,  In  re  (2  8m.  &  Giff.  678,  n.),  Sujan  v. 
8u)an  (8  Price,  518  ;  22  R.  R.  770),  and  Hamilton 
V.  Denny  (1  Br.  &  B.  199 ;  12  R.  R.  14),  commented 
on.  Leslie^  In  re,  Leslie  v.  French,  52  L.  J.,  Ch. 
762 ;  23  Ch.  D.  552 ;  48  L.  T.  564  ;  31  W.  R.  561. 

Proof  of  Intereat.] — ^Where  A.  effects  a  policy, 
in  his  own  name,  upon  the  life  of  B.,  declaring 
he  is  interested  in  B.'s  life,  such  policy,  priml 
facie,  belongs  to  A.,  and  the  mere  proof  that  some  of 
the  premiums  were  paid  by  B.  does  not  rebut  that 
presumption.    Tristan  v.  Hardey,  14  Beav.  232. 

Where  A.  pays  the  premiums  upon  a  policy  on 
his  life,  but  toe  benefit  of  it  is  claimed  by  B.,  the 
onas  of  proof  lies  on  the  latter,  though  the  policy 
is  in  his  name.   Pfleger  v.  Browne,  28  Beav.  391 . 

A.  being  unable  to  pay  the  premiums  of 
policies  effected  by  him  on  his  own  life,  gave  B. 
a  post-obit  bond  for  14,000/.,  payable  on  the 
death  of  A.*s  father,  if  A.  survived  him,  and  if 
B.  had  in  the  meantime  kept  up  the  policies.  In 
paying  that  sum,  regard  was  had  not  only  to 
the  amount  of  premiums  required  to  keep  the 
policies  on  foot,  but  also  to  the  amount  of 
premiums  to  lie  paid  for  keeping  the  life  of  A. 
insured  in  14,0002.,  to  be  paid  in  the  event  of  his 
dying  in  his  father's  lifetime.  This  was  known 
to  A.,  who  knew  also  that  B.  intended  to  effect 
this  latter  insurance,  but  there  was  not  any 
agreement  that  B.  should  do  so.  B.  did  effect 
the  insurance.  A.  died  in  his  father's  lifetime, 
appointing  B.  one  of  his  executors  : — Held,  that 
no  contract  for  B.  to  insure  being  proved,  he, 
and  not  the  estate  of  A.,  was  entitled  to  the 
benefit  of  the  policy  which  A.  had  effected. 
Freme  v.  Brade,  2  De  G.  &  J.  682  ;  27  L.  J.,  Ch. 
697  ;  4  Jur.  (N.8.)  748 ;  6  W.  R.  739.  • 

Held,  also,  that  if  the  transactions  as  to  the 
post-obit  bond  were  a  fraud  upon  A.,  then  B. 
had  no  insurable  interest  in  A.'s  life,  the 
Insurance  office  was  not  liable  on  the  policy,  and 
the  sum  insured  could  not,  if  paid  by  the  office, 
be  claimed  by  A.'8  estate.    Ih, 

Payment  of  Premiums  by  Stranger— Lien.] — 
A.,  the  owner  of  Land,  and  also  of  a  policy  of  life 
assurance  on  his  own  life  in  the  office  of  the  B. 
company,  mortgaged  both  these  properties  to  the 

B.  company.  It  was  provided  that  the  mortgage 
debt  should  be  reduced  by  instalments,  and  the 
mortgage  deed  contained  a  covenant  by  A.  to 
pay  the  premiums  on  the  policy,  and  a  power  of 
sale  was  given  to  the  mortgagees  (inter  alia),  if 
there  should  be  a  breach  of  the  covenant,  to  keep 
up  the  policy.  A.  sold  the  land  subject  to  the 
mortgage  to  C,  but  retained  the  policy,  and 
agreed  to  pay  the  premiums.  He  afterwards 
failed  to  pay  the  premiums.  The  B.  company 
thereupon  called  upon  C.  to  pay  the  premiums, 
and  threatened  to  call  in  the  mortgage  and  exer- 
cise their  power  of  sale  if  he  failed  to  do  so.  C. 
accordingly  paid  the  premiums,  and  claimed  to 
have  it  declared  that  he  was  entitled  to  a  lien  on 
the  policy  for  the  premiums  so  paid  : — Held,  that 

C.  was  not  under  the  circumstances  entitled  to 
any  lien  on  the  policy.  Held  further  (i)er 
Lindley,  L.J*)}  that  C.  might  have  been  entitled 
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to  a  lien  if  the  termB  of  the  agreement  between 
Mm  and  A.  had  not  by  implication  excluded  it, 
and  that  the  list  of  persons  in  Leslu:,  In  re  (23 
Ch.  D.  552),  who  may  obtain  a  lien  on  a  policy 
is  not  exhaustive.  S^rvU  t.  TtjppeU,  62  L.  T. 
475— C.  A. 

A.,  the  owner  of  land  and  also  of  a  policy  of 
life  assurance  for  6,000^  in  the  office  of  the  B. 
companyf  mortgaged  both  those  properties  to 
the  D,  company.  The  mortgage  deed  contained 
a  oovenant  that  the  B.  company  should  not  call 
in  the  mortgage  on  the  land  so  long  (amongst 
other  things)  as  the  premiums  on  the  policy 
were  being  duly  paid,  and  also  a  covenant  that 
if  the  premiums  were  not  reguhirly  paid  by  A. 
they  might  be  paid  by  the  B.  company,  and 
added  to  their  security.  A.  sold  the  land  sub- 
ject to  the  mortgage  to  C,  but  retained  the 
policy,  and  afterwards  failed  to  pay  the 
premiums.  Thereupon  the  B.  company  gave 
notice  to  0.  that,  unless  he  paid  the  premiums, 
they  would  at  once  call  in  the  mortgage  deed. 
C.  accordingly  paid  the  premiums,  and,  in  an 
action  brought  by  him  against  A.,  sought  to  have 
it  declared  that  he  was  entitled  to  a  lien  on  the 
policy  for  the  sums  he  had  so  paid : — Held,  that 
C.  was  under  these  circumstances  not  entitled  to 
any  lien.  Leslie^  In  re,  Leslie  v.  French  (23  Ch.  D. 
552),  considered.    lb. 

Under  the  provisions  of  a  private  estate  act 
the  trustee  of  a  term  of  years  in  certain  settled 
estates  of  which  W.  had  been  tenant  for  life,  was 
bound  to  apply  the  rents  of  the  estates,  first,  in 
the  payment  &om  time  to  time  of  the  interest 
upon  certain  incumbrances  existing  before  the 
passing  of  the  act,  and  subject  thereto  in  the 
payment  from  time  to  time  of  the  interest  on 
sums  to  be  raised  by  W.  by  mortgages  created 
under  the  powers  conferred  by  the  act,  and  of 
the  premiums  on  policies  of  life  assurance,  con- 
stituting the  collateral  security  for  the  repay- 
ment of  those  sums,  the  equity  of  redemption 
being  reserved  to  W.  The  rents  having  become 
insufficient,  the  trustee,  in  order  to  save  one  of 
the  policies  ftrom  lapsing,  paid  a  premium  out  of 
his  own  moneys.  He  did  this  without  any 
request  from  the  mortgagee  or  from  the  owner 
of  the  equity  of  redemption  of  the  policy.  The 
life  insured  having  dropped,  and  the  proceeds  of 
tiie  policy  having  been  received  by  the  mort- 
gagee : — ^Held,  that  the  trustee  was  not  entitled 
to  any  lien  on  the  proceeds  in  respect  of  the 
premiums  which  he  had  paid,  he  not  being  a 
trustee  of  the  policy.  Winehilsea  {Earl)  Policy 
TnuU,  7H  re,  58  L.  J.,  Ch.  20  ;  39  Ch.  D.  168  ; 
59  L.  T.  167  ;  37  W.  R.  77. 

By  a  deed,  A.  agreed  that  B.  should  insure  her 
life,  and  that  the  costs  of  such  insurance,  and 
the  payments  for  keeping  the  same  on  foot, 
should  be  paid  out  of  the  property  charged,  and 
she  directed  the  trustees  to  make  the  necessary 
payments  for  effecting  and  keeping  on  foot  the 
policies.  The  trustees  did  not  make  the  pay- 
ments, but  the  policy  was  kept  on  foot  by  B. : — 
Held,  that  he  was  entitled  to  interest  thereon,  at 
4  per  cent.  Hodgson  v.  Hodgson,  2  Keen,  704 ; 
7  L.  J.,  Ch.  5. 

A  testator,  by  his  will,  bequeathed  "one  half 
of  the  property  he  left  to  his  executrix,  to  be 
disposed  of  at  her  death  to  his  nearest  relation 
in  law,  provided  he  or  she  professed  the  esta- 
blished religion,"  and  appointed  his  widow  his 
executrix,  and  bequeathed  to  her  all  his  worldly 
substance  of  what  nature  and  kind  soever,  except 
such  part  as  was  before  devised  for  her  own  sole 


use  and  purpose.  At  his  death,  a  part 
testator's  property  consisted  of  twoannait 
two  policies  of  insarances,  effected  by  him 
lives  of  the  cestui  qui  vies  named  in  the  d( 
annuity.  The  executrix  having  regulai 
ceived  the  annuities,  and  paid  the  premiu 
the  policies,  on  the  dropping  of  the  lives  re 
from  the  insurance  offices  the  sums  insui 
each  life :— Held,  on  a  bill  filed  after  the  d 
of  the  executrix  and  tenant  for  life  of  th< 
perty  of  the  testator,  by  the  testator's  i 
relation  in  law,  and  a  professing  Protests 
recover  the  moiety  of  the  property  so  beque 
that  the  tenant  for  life  being  a  specific  1 
of  those  annuities,  which  were  freehold,  w 
bound  to  keep  up  the  insurances,  but  that  1 
done  so  she  was  entitled  to  be  repaid  out 
plaintiff's  share  a  moiety  of  the  sums  so  adv: 
with  interest ;  and  as  the  moiety  to  whic 
plaintiff  would  be  otherwise  entitled  was  tl 
exhausted,  that  the  bill  should  be  dismissec 
from  the  manner  in  which  the  cause  had 
conducted  by  the  plaintiff,  with  costs.  ^ 
V.  GibU,  1  Dr.  &  WaL  394. 

Payment  by  Person  not  sole  Beneileial  i 
— ^Lisn — Salvage.] — E.  mortgaged  a  poli« 
life  assurance  to  F.,  and  afterwarcb  fi 
petition  for  liquidation.  Resolutions  o 
creditors  were  passed,  under  which  E.'s  £ 
were  to  pay  2s.  in  the  pound  on  the  unsc 
debts,  and  the  trustee  was  to  assign  to  a  no. 
of  the  friends  all  B.'s  property  excepi 
equities  of  redemption  in  the  securities  he 
secured  creditors.  The  terms  of  Uiese  resoli 
were  carried  out,  and  E.  obtained  his  disci 
Shortly  after  this,  in  1883,  E.  agreed  wit 
who  professed  to  be  F.'s  agent,  for  the  put 
of  F.^s  interest  in  the  policy,  but  no  such 
chase  was  ever  carried  out  Shortly  aftei 
ag^reement  D.  informed  E.  that  none  o 
incumbrancers  would  pay  the  premium  for 
year,  and  E.  paid  it  on  the  faith,  as  he  de] 
of  his  interest  under  the  agreement  Ther 
no  evidence  that  D.  had  any  authority  to 
into  any  agreement  on  behalf  of  F.,  or  th 
had  any  knowledge  of  the  contract,  or  o 
payment  by  E.  F.'s  representative,  Mtj 
brought  action  to  enforce  her  security,  an 
policy  was  sold  for  much  less  than  the  amoc 
the  mortgage  debt : — ^Held,  that  E.  was  en 
to  be  repaid  out  of  the  proceeds  of  sale  the 
miums  for  1883  which  he  had  paid,  and  the 
residue  must  be  paid  to  Mrs.  F.  But  hel 
appeal,  that  E.'s  payment  of  a  premium  \ 
character  of  owner  of  the  equity  of  redem 
could  not  give  him  a  lien  in  priority  t« 
mortgage  debt;  that  E.'s  belief  that  he  I: 
valid  contract  for  purchase,  when  he  had 
could  not  give  him  any  advantage  as  rcgs 
the  premium,  there  being  nothing  to  shew 
F.  knew  of  the  all^;ed  contract  or  of  the  pay 
of  the  premium  ;  that,  in  the  state  of  the  evid 
no  request  from  F.  to  pay  the  premium  con 
inferred,  and  no  equi^  could  be  held  to 
arisen  against  F.  on  the  ground  of  acqme8( 
or  lying  by ;  and  that  the  fact  that  the  p 
had  be^  preserved  by  E.'s  payment  did  not 
him  a  right  to  have  the  premium  repaid  nor 
him  a  Uen  on  the  policy  for  it ;  ana  that,  t 
fore,  the  whole  proceeds  of  sale  must  be  pa 
Mrs.  F.  without  deducting  the  premiom.  Sez 
the  maritime  doctrine  of  salvage  has  no  app 
tion  to  the  payment  of  premiums  on  a  p< 
West  V.  Reid  (2  Hare,  249)  ;  Burridge  v. 
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<1  T-  A  C.  Ch.  183)  ;  Shearman  v.  BriH»h  Empire 
Mutual  Ufe  Auuram^e  Co.,  L.  R.  14  £q.  4) ; 
GUI  T.  J>ouminif,  L.  R.  17  Eq.  816) ;  and  Ayluyyn 
▼.  WUty  raO  L.  J.,  Gh.  860),  conddered.  Faleke 
▼.  SeottM  Imperial  Insurance  Cb.,  56  L.  J., 
€h.  707 ;  34  Ch.  D.  234  ;  56  L.  T.  220  ;  35  W.  R. 
143— C.  A. 

Xetan  of— PnrehMd  of  SerertioiL  set  aiide.] 
— The  purchaser  of  a  contingent  reyersionaiy 
interest  insured  the  life  of  the  vendor  and  paid 
piemiums  for  some  years.  The  sale  was  sab- 
aeqnently  set  aside  as  an  unconscionable  bargain  : 
— ^Held,  that  the  purchaser  was  not  entitled  to 
lepftyment  of  the  premiums.  Fry  v.  Lane,  58 
L.  J.,  Ch.  113;  40  Ch.  D.  312  ;  60  L.  T.  12 ;  37 
W.  B.  135. 

Wagering  PolidM.}— J.  H.  effected  with 

Uie  defendant  company  two  policies  of  insurance 
on  the  life  of  his  &ther,  J.  H.,  in  which  he  had 
no  insurable  interest.  According  to  the  policies 
the  premiums  were  to  be  paid  weekly.  J.  H., 
the  son,  continued  to  make  these  weekly  pay- 
ments for  some  years.  J.  H.,  the  father,  had  at 
first  no  knowledge  of  the  insurances  effected  on 
his  life ;  but  when  he  became  aware  of  them  he 
objected  to  their  being  continued,  and  gave 
notice  to  that  effect  to  the  company.  J.  H., 
the  son,  then  gave  notice  to  the  defendants  that 
the  policies  were  at  an  end,  and  claimed  the 
return  of  the  amount  of  the  premiums.  The 
defendants  refused  to  pay,  and  J.  H.,  the  son, 
bronght  his  action  for  their  xeoovery,  and  the 
oounty  court  judge  gave  judgment  for  the  plain- 
tiil : — ^Held,  that  under  the  circumstances  of  the 
case  the  policies  were  wagering  policies,  and  con- 
sequently the  premiums  paid  in  respect  of  them 
coold  not  be  recovered,  ffotoard  ▼.  Refuge 
Friendly  Society,  54  L.  T.  644. 

Trutao  of  PoUey  unabls  to  pay  Promioms.] 
— ^A  husband,  by  his  marriage  settlement,  coven- 
anted to  keep  up  policies  on  his  life  for  the  benefit 
of  himself,  wife,  and  children.  He  became 
wholly  unable  to  pay  the  premiums.  The  court 
authorised  the  trustees  to  surrender  the  policies. 
Bereeford  v.  Bereeford,  23  Beav.  222. 

ABd,  in  another  case,  under  similar  drcum- 
Btances,  the  court  authorised  the  trustees  to  sell 
the  policy,  and  accumulate  the  produce.  E^l 
T.  Trenery,  23  Beav.  16. 

Where  a  trustee  is  or  ought  to  be  in  possession 
of  funds  to  pay  the  premiums  of  a  policy  of 
insurance,  he  cannot  give  a  lien  on  the  policy  to 
another  party  for  money  advanced  by  such  party 
to  pay  the  premiums.  Clack  v.  Holland,  19  Beav. 
262;  24L.J.,Ch.l3;  18  Jur.1007  ;  2  W.R.402. 

Where  there  is  a  declaration  of  the  trusts  of  a 
policy,  notice  to  the  office  is  not  necessary  to 
complete  the  title.    lb. 

Boaewablo  Loaieholdi  —  Charge  of  Personal 
Xitato  with  Premiums  on  Policies  on  LlTOi.] — 
See  Metier  v.  Stanley,  infra,  col.  68. 

UHb  Poliey — Settlor  unable  to  pay  Premiums 
^Powor  to  8iiZT«]ider.] — See  Steen  v.  Peeblee, 
S6  L.  R.  Jr.  544. 

C,  C0V1SNA27T8  TO  PAT. 

Absolute  or  Conditional  Broach — Damagoi.] — 
By  a  Scotch  marriage  settiement  dated  the  18th 
of  August,  1873,  the  husband  assigned  to  trustees 
two  policies  on  his  life  for  6,0002.  each,  expiring 


respectively  on  the  2nd  and  3rd  of  July,  1875  ; 
and  he  covenanted  '*  on  or  before  the  2nd  of 
July,  1875,"  to  insure  his  life  in  the  names  of 
the  trustees  in  the  sum  of  10,000Z. ;  the  existing 
and  future  policies  to  be  held  upon  trusts  for  his 
wife  and  children.  The  husband  took  no  steps 
towards  effecting  a  new  policy  until  the  1st  of 
July,  1875,  shortiy  before  which  date  his  health, 
which  had  previously  been  good,  had  become  so 
bed  that  he  was  unable  to  effect  an  insurance, 
and  in  September  following  he  died: — ^Held, 
that  the  life  having  become  uninsurable  on  the 
1st  of  July,  1875,  did  not  relieve  the  husband 
from  the  obb'gation  to  insure  or  pay  damages, 
and  that  accordingly  his  estate  was  answerable 
in  damages  to  the  trustees  of  the  settlement. 
Arthur,  In  re,  Arthur  v.  Wynne,  49  L.  J., 
Ch.  556  ;  14  Ch.  D.  603 ;  43  L.  T.  46 ;  28  W.  R.  972. 

The  defendant  assigned  to  the  trustees  of  an 
assurance  society,  and  as  collateral  security  for  a 
mortgage  for  advances  made  by  the  office,  a 
policy  in  the  society,  and  covenanted  with  the 
trustees  to  keep  it  alive ;  and  in  case  he  should 
not  do  so,  that  it  should  be  lawful  for  them  to 
pay  the  premiums  and  keep  it  alive,  and  that  all 
sums  so  paid  by  them  should  be  charged  on  the 
land  in  the  same  way  as  the  original  mortgage 
mone^ ;  but  there  was  no  covenant  on  the  part  of 
the  defendant  to  repay  any  such  sums  to  the 
trustees.  The  defendant  made  default  in  paying 
the  premium  for  several  years,  and  such  pre- 
miums were  placed  to  the  credit  of  the  comimny 
in  their  books,  in  an  account  kept  by  them  for 
that  purpose,  and  were  yearly  debited  by  thciu 
to  the  mortgage  account  of  the  defendant,  all 
which  was  according  to  the  usual  practice  of  the 
office.  The  trustees  then  sued  the  defendant  for 
a  breach  of  covenant,  and  he  paid  into  court  U. : 
— Held,  that  assuming  the  facts  to  shew  that  the 
trustees  had  paid  the  annual  premiums  to  the 
office,  they  were  notentitiedto  recover  more  than 
nominal  damages.  Brown  v.  Price,  4  C.  B. 
(N.8.)  598  ;  27  L.  J.,  C.  P.  290  ;  4  Jur.  (N.S.)  882 ; 
6  W.  R.  721. 

The  plaintiff  lent  to  the  defendant  6002.  on  the 
security  of  a  deed,  whereby  two  policies  were 
cluirged  with  the  payment  of  the  principal  and 
interest.  The  deed  contained  a  covenant  by  the 
defendant  to  pay  the  premiums  of  the  poHcies. 
By  their  terms  the  policies  only  remained  in 
force  provided  the  premiums  were  paid  every 
year.  The  defendant  paid  the  first  year's  pre- 
mium only,  and  the  plaintiff  having  sued  him  on 
his  covenant  for  non-payment  of  the  three  sub- 
sequent years*  premiums : — Held,  that  as  it  did 
not  appear  that  the  plaintiff  had  sustained  any 
loss  by  the  defendant's  neglect  to  keep  up  the 
policies  the  measure  of  damage  was  not  the 
amount  of  the  three  years*  premiums,  but  the 

Slaintiff  was  entitied  to  nominal  damages  only. 
foHawil  Aeturance  Co.  v.  Bett,  2  H.  Jc  N.  605  ; 
27  L.  J.,  Bx.  19  ;  6  W.  R.  78. 

Porteltuze.] — ^A  debtor  having  assigned 

to  his  creditors  a  policy  on  his  own  life,  and 
covenanted  to  pay  the  annual  premiums,  and  not 
to  do  anything  by  which  the  policy  should  be 
forfeited,  caused  a  forfeiture  of  it  by  going 
beyond  the  limits  of  Europe  without  the  licence 
of  the  assurers,  contrary  to  a  condition  in  the 
policy  : — Held,  that  the  measure  of  damages  for 
such  a  breach  of  covenant  was  the  present  value 
of  the  policy  at  the  time  of  forfeiture,  takins 
into  consideration  that  the  debtor  bad  covenanted 
to  pay,  and  taking  it  as  if  he  would  have  paid 
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the  anntial  premiams.  JSdwkins  v.  CouUhurtt^ 
5  B.  &  S.  343  ;  33  L.  J.,  Q.  B.  192  ;  10  Jur.  (N.8.) 
876 ;  12  W.  B.  825. 

SatiffiMtioiL] — D.  and  P.  joined  in  a  ooTenant 
in  a  mortgage  deed  (as  sureties)  to  pay  the 
preminms  on  Life  policies,  forming  part  of  the 
security,  and  by  a  contemporaneous  instrument, 
to  which  they  were  not  parties,  the  equity  of 
redemption  was  assigned  for  the  benefit  of  the 
creditors  of  the  mortgagor.  D.,  who  signed  the 
trust  deed  as  a  creditor,  being  called  upon  to  pay 
the  premium  on  one  policy,  applied  to  B.  to  do 
so  for  him,  and  assigned  to  B.  the  policy ;  and  B. 
covenanted  to  pay  future  premiums.  The  mort- 
gage was  paid  off ;  B.  paid  the  premiums,  and  the 
])olicy  was  sold  by  the  trustee  of  the  creditors* 
deed,  under  a  power  contained  in  it.  A  creditors' 
suit  being  instituted,  on  the  question  whether 
D.  and  P.  were  entitled  as  against  the  other 
creditors  to  a  lien  upon  the  produce  of  the  policy : 
— Held,  that  as  between  D.  and  B.,  and  B.  and 
the  creditors,  such  creditors  were  not  entitled  to 
take  the  money,  without  making  payment  in 
satisfaction  of  the  premiums  paid  by  B.  Aylwin 
y.  Witty,  30  L.  J.,  Ch.  860  ;  9  W.  B.  720. 

CoTena&t  to  Pay  —  Bankraptey  —  Proof  — 
Value.] — ^Wheze,  in  an  arrangement  matter,  a 
creditor  held  policies  of  insurance  which  the 
arranging  debtor  had  covenanted  to  keep  up : — 
Held,  that  the  value  of  the  creditor's  interest  in 
the  covenant  was  the  sum  which  the  insurance 
company  would  accept  as  a  present  payment,  by 
way  of  commutation  of  the  annual  premiums,  to 
keep  the  policies  subsisting.  Bank  of  Ireland, 
Ex  parte,  S.,  In  re,  17  L.  R.,  Ir.  507. 

Action  on.] — A  deed  of  assignment  of  a  life 
policy  contained  a  covenant  by  the  assignor,  that 
ne  would  pay  to  the  company,  with  whom  it  was 
effected,  the  annual  premium  and  other  moneys 
which  should  be  required  to  keep  the  policy  on 
foot,  when  and  as  the  same  should  become  due 
and  payable ;  and  that,  if  he  should  neglect  or 
refuse  to  pay  the  annual  premium  within  seven 
days  after  the  oth  June  in  every  year,  it  should 
be  lawful  for  the  plaintiff  to  pay  the  annual 
premium,  and  sue  for  and  recover  the  same  from 
the  defendant  in  an  action,  as  for  money  paid 
by  him  to  and  for  the  use  of  the  defendant,  and 
at  his  request : — Held,  that  an  action  of  debt 
lay  on  the  deed,  to  recover  an  annual  premium 
paid  by  the  plaintiff  upon  default  of  the  defen- 
dant in  paying  the  same.  Barber  v.  Bvtclmr,  8 
Q.  B.  863  ;  15  L.  J.,  Q.  B.  289  ;  10  Jur.  814. 

A  loan  was  granted  by  an  insurance  company 
upon  a  bond  with  sureties,  and  a  policy  on  the 
lifeof  the  borrower,  as  a  collateral  security.  The 

Eremiums  were  not  paid  within  the  days  of  grace, 
ut  were  demanded  by  the  company,  who  brought 
actions  against  the  sureties  of  the  bond  ;  they 
refused  to  pay,  and  pleaded  non  est  factum  and 
payment.  Upon  a  suit  instituted  in  equity  to 
restrain  such  actions,  and  it  being  contended  that 
the  demand  by  the  company,  after  the  policy 
was  actually  void,  had  revived  it : — Held,  that 
such  revival  was  neutralised  by  the  fact  of 
refusal  to  pay,  and  the  bill  was  dismissed  with 
costs.     Edge  v.  Duke,  18  L.  J.,  Ch.  183. 

Pleading.] — A  declaration  stated,  that  by  deed 
between  the  plaintiffs  and  defendant,  reciting 
that  he  had  effected  with  the  plaintiffs  an 
insurance  on  his   life,  he  paying    the  annual 


premium  of  49Z.  8#.  4^.  on  or  before  the  24th  of 
June  in  each  year,  the  defendant  covenanted 
with  the  plaintiffs  to  pay  them  the  premiums 
and  all  other  sums  of  money  that  should  become 
due  in  respect  of  the  policy,  at  the  proper  times 
for  that  purpose,  and  to  do  every  other  matter  or 
thing  which  would  be  necessary  for  keeping  on 
foot  the  policy.  First  breach,  that  the  defen- 
dant did  not  pay  the  premiums  which  became 
due  in  respect  of  the  policy,  according  to  his' 
covenant ;  but  on  the  contrary,  although  after- 
wards, to  wit,  on  the  24th  June,  1847,  a  premium 
of  49Z.  8#.  4<2.  became  due,  yet  the  ddEendant  did 
not  then,  or  at  any  other  time,  pay  it.  Second 
breach,  that  the  defendant  did  not  do  all  such 
matters  and  things  as  were  necessary  for  keeping 
on  foot  the  policy,  but  on  the  contrary,  although 
afterwards,  to  wit,  on  the  24th  June,  1847,  it 
was  necessary  in  order  to  keep  the  policy  on 
foot,  that  an  annual  premium  shoula  be  paid 
within  twenty-one  days  from  that  day,  yet  the 
defendant  did  not,  within  that  period,  or  any 
other  time,  pay  it : — Held,  that  both  breaches 
were  bad.  North  BritUh  Insurance  Co.  v.  Riky, 
2  Ex.  687. 

Betnm  of  Prominmi.] — See  Fowler  v.  ScottUh 
Equitable  Life  Imurancc  Society,  supra,  col.  7. 

d,  RsoBiPTS  BY  Agents. 

Anthoritj.] — Upon  a  policy  on  the  life  of  A^ 
the  premium  became  due  on  the  15th  March, 
but  was  not  paid  until  the  12th  April,  when  the 
country  agent  of  the  company,  through  whom 
the  insurance  had  been  effected,  gave  a  receipt 
for  the  amount  of  the  premium.  The  instructions 
given  by  the  company  to  the  agent  were,  that 
the  premium  on  every  life  policy  must  be  received 
within  fifteen  days  from  tne  time  of  its  becoming 
due  ;  if  not  paid  within  that  time,  that  he  was 
to  give  immediate  notice  to  the  office  of  that  fact, 
and  in  the  event  of  his  omitting  to  do  so,  that 
his  account  would  be  debited  for  the  amount, 
after  the  fifteen  days  had  expired.  No  notice 
was  given  to  the  company  of  the  nonpayment  of 
the  premium  within  the  fifteen  days ;  it  wa» 
therefore  entered  in  their  books  as  paid  on  the 
16th  March,  and  the  agent  was  debited  for  the 
amount : — ^Held,  first,  that  the  mere  debiting  the 
agent  with  the  premium  could  not  be  considered 
as  a  payment  to  the  company  by  the  assured ; 
and  secondly,  that  as  the  agent  had  no  authority, 
to  contract  for  the  company,  the  fact  of  his 
receiving  the  money  after  the  expiration  of  the 
fifteen  days,  and  the  entry  in  the  company's 
boolffl  debitiQg  him  with  the  amount,  were  i\o 
evidence  of  a  new  agreement  between  the  com- 
pany and  the  assurS.  Acey  v.  Eernit,  7  M.  & 
W.  161  ;  10  L.  J.,  Ex.  9. 

After   7orteitnre.]  —  Indorsed  upon  a 

IK)licy  was  a  condition  that  it  should  be  void,  and 
the  money  secured  thereby  forfeited  to  the  use  of 
the  company,  if  the  insured  should  go  beyond  the 
limits  of  Europe  without  the  licence  of  the 
directors.  The  condition  was  infringed  by  the- 
insured  going  to  reside  in  Canada,  where  he^ 
died  ;  but,  after  the  breach,  the  local  agent  of  the 
company  at  the  place  where  the  policy  had  been 
effectc<l  continued  to  receive  the  usual  premiums 
upon  the  policy,  with  notice  of  the  breach  of  the 
condition,  which  he  represented  as  not  invali- 
dating the  policy,  provided  the  premiums  were 
regularly  paid : — Held,  that  the  notice  of  the 
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bfreach  of  the  condition  given  to  the  agent  of  the 
company  was  oonstmcti ve  notice  to  the  company; 
mod  that  the  bitter,  whether  they  had  express 
notice  of  the  breach  or  not,  were  precluded  by 
theoondact  of  their  agent  from  insisting  npon 
the  forfeiture  upon  the  death  of  the  insured. 
Wififf  T.  Harvey,  5  De  G.  M.  &  G.  265  ;  2  Eq.  R. 
533 ;  23  L.  J.,  Ch.  511  ;  18  Jur.  394 ;  2  W.  R.  370. 


«.  Extra,  ob  Additional. 

IJAUlitj.] — ^An  insurance  company  purchased 
ftn  annuity,  and  took  as  a  security  an  assignment 
of  the  whole  equitable  interest  of  the  grantor  in 
m  trust  fund,  which  produced  much  more  than 
enough  to  pay  the  annuity,  with  a  proviso  that 
in  case  the  company  should  insure  any  sum  not 
exceeding  the  price  of  the  annuity,  and  should 
pay  an  additional  rate  of  insurance  by  reason  of 
the  grantor  going  beyond  sea,  all  sums  so  paid 
for  addition^  premiums  should  be  returned  out 
of  the  life  interest  and  the  surplus  be  held  on 
trust  for  the  grantor.  No  policy  of  assurance 
was,  in  fac^  effected,  except  that  the  company 
became  their  own  insurers  by  making  a  policy  in 
a  separate  branch  of  their  own  company : — ^Held, 
that  though  the  grantor  did  in  fact  go  beyond 
sea  for  several  years,  the  company  was  not 
entitled  to  charge  the  premiums  for  extra 
risk  which  had  in  fact  been  incurred,  no 
additional  premiums  having  in  fact  been  paid. 
Grey  v.  Elliwn,  1  Giff.  438  ;  25  L.  J.,  Ch.  666  ; 
2  Jut.  (n.8.)  611  ;  4  W.  R.  497. 

Xnlbreiiig  Bsduetion.] — ^If  an  assurance 

society  takes  an  extra  premium  upon  an 
increiMed  risk,  and  promises  to  reduce  it  upon 
being  satisfied  that  the  risk  has  ceased,  such 
promise  is  not  an  agreement  which  a  court  of 
eqnity  can  cany  into  effect.  Manby  v.  Oreiham 
lAfe  Asguranee  Co^  29  Beav.  439  ;  31  L.  J.,  Ch. 
94  ;  7  Jur.  (N.B.)  383  ;  4  L.T.  397  ;  9  W.  R.  547. 

Where,  therefore,  the  directors  of  a  society, 
npon  re-examination  of  a  life  assured,  and  upon 
medical  evidence  subsequently  sent  to  them, 
''considered  the  risk  existing,"  and  declined  to 
redace  an  extra  premium  : — Held,  that  they  were 
sole  judges  of  the  fact,  and  that  the  court  could 
not  interfere  with  their  discretion.    Ih, 


Vm.  MORTGAGE,  ASSIGNMENT  AND 

SALE. 

a.  Validity  Gxnbbally. 

8tamp.] — ^An  assignment  of  a  policy  of  insur- 
ance to  secure  a  debt,  is  an  assignment  by  way 
of  mortgage  within  56  Geo.  3,  c  184,  and  requires 
an  ad  valorem  stamp  as  such.  Caldwell  v. 
i>0to«m,  5  Ex.  1 ;  14  Jur.  163. 

▼olnntary  Assignment] — A  debtor,  during  his 
last  illness,  assigned  two  policies  on  his  life,  for 
600/.  and  3002.,  to  a  creditor,  in  consideration  of 
a  debt  of  174Z.  3«.  6d,  He  died  within  a  month 
afterwards  intestate.  The  policies  were  paid  to 
the  assignee: — Held  that  the  policies  were 
securities  for  money  within  1  &  2  Vict,  c  110, 
s.  12,  that  the  assignment  was  voluntary,  and 
void  under  18  Eliz.  c.  6,  and  that  the  deed  could 
oidy  stand  as  a  security  for  the  debt  due  to  the 
party  who  obtained  the  assignment.  Stokoe  v. 
Gnoan,  29  Beav.  637  ;  30  L.  J.,  Ch.  882 ;  7  Jur. 
(HA)  901 ;  4  L.  T.  69  ;  9  W.  R.  801. 


8nbssqiient  Mortgage.]— A.  vcdnntarily 

assigned  a  policy  on  his  life  to  trustees  for  his 
infant  son,  if  he  attained  twenty-five ;  but  if  he 
died  under  that  age,  and  A.  should  think  proper 
to  keep  up  the  policy,  upon  trust  for  B.  A. 
covenantee!  to  pay  the  premiums  during  the  life 
of  his  son  only  ;  and  in  the  event  of  A.  ceasing 
to  pay  the  premiums,  he  should  be  at  liberty  to 
sell  the  policy  and  retain  the  money.  The  son 
died  under  twenty-five,  and  A.  mortgaged  the 
policy,  covenanting  to  pay  the  premiums,  which 
he  did : — Held,  on  the  aeath  of  A.,  that  the  pro- 
duce of  the  policy  belonged  to  the  mortgagees, 
and  not  to  h.  Pedder  v.  Mo9ely,  31  Beav.  169  ; 
7  L.  T.  205. 

Lien — Bankruptcy  Abroad— %iUsignmsnt  in 
England.]— In  1833,  A.,  domiciled  in  Jersey, 
deposited  with  B.,  domiciled  in  Enghind,  a  policy 
effected  in  Jersey,  upon  A/s  life,  for  499/.  as 
security  for  210Z.  advanced  by  B.  to  him.  This 
transaction  took  place  in  England  ;  no  notice  of 
the  deposit  was  given  to  the  oflloe,  who  after- 
wards, upon  a  false  representation  of  the  loss  of 
the  policv,  delivered  to  A.  a  duplicate  of  the 
policy,  which,  in  1853,  he  by  deed  assi^ed  to 
his  wife  (from  whom  he  had  obtained  a  judicial 
sentence  of  separation  de  biens),  in  consideration 
of  400Z.  alleged  to  have  been  paid  by  her  to  him  ; 
notice  of  this  assignment  was  given  to  the  office. 
A.,  or  his  wife,  paid  the  premiums  tiU  his  death, 
In  1838  A.  became  insolvent,  and  made  a  cessio 
bonorum  of  his  property,  but  no  proof  of  B.*s 
debt  was  registered  by  him  under  A.^  insolvency. 
On  an  action  brought  in  Jersey  by  A.'s  wife 
against  the  insurance  oflloe  to  recover  the 
amount  of  the  policy,  B.  intervened  and  claimed 
a  lien  under  the  deposit  with  him  by  A.  of  the 
original  policy : — Held,  first,  that  as  B.'s  domicil 
was  English,  and  the  contract  made  in  England, 
B.  had  by  the  English  law  a  lien  upon  the 
policy.  Le  Feurre  v.  Sullitan^  10  Moore, 
P.  C.  1. 

Held,  secondly,  that  the  cessio  bonorum  made 
by  A.  in  Jersey  did  not  affect  such  lien.    1  (. 

Bond — Intended  Assignment] — Declaration 
by  executors,  on  a  policy  containmg  conditions 
— first,  that  policies  effected  by  persons  on  their 
own  lives,  wno  should  die  by  tneir  own  hands, 
would  become  void,  so  far  as  r^arded  the  execu- 
tors or  administrators  of  the  person  so  dying, 
but  would  remain  in  force  only  to  the  extent  of 
any  bonft  fide  interest  which  might  have  been 
acquired  by  any  other  person  under  an  actual 
assignment  by  deed  for  a  valuable  consideration 
in  money,  or  by  way  of  security  or  indemnity, 
or  by  virtue  of  any  legal  or  equitable  lien  as  a 
security  for  money,  upon  proof  of  the  extent  of 
such  interest  being  given  to  the  directors  to  their 
satisfaction ;  and,  secondly,  if  a  person  who  should 
have  been  insured  on  his  own  life  for  at  least  five 
years,  or  should  have  paid  a  sum  equivalent  to  at 
least  five  years*  premiums,  should  die  by  his  own 
hands,  the  directors  should  be  at  liberty,  if  they 
thought  proper  so  to  do,  but  not  otherwise,  to  pay 
for  the  benefit  of  the  family.  Plea,  that  the 
insured  died  by  his  own  hand.  Replications,  first 
that  before  the  death  of  the  insured,  K.  acquired 
a  bonA  fide  interest  in  the  policy  by  actual 
assignment  by  way  of  security  for  money  within 
the  meaning  of  the  conditions,  and  proof  of  the 
extent  of  such  interest  was  before  action  given  to 
the  directors  to  their  satisfaction ;  and,  secondly, 
that  before  the  death,  K.  acquired  a  bonA  fide 
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interest  in  the  policy  bj  virtne  of  an  equitable 
lien  as  a  security  for  money,  and  proof  of  the 
extent  of  such  interest  was  before  action  given 
to  the  directors  to  their  satisfaction : — ^Held,  that 
the  first  rq)lication  was  bad  for  not  shewing  that 
the  alleged  assignment  was  by  deed.  Moore  v. 
Wocltey,  4  EL  &  BL  243 ;  3  C.  L.  R.  207 ;  24 
L.  J.,  Q.  B.  40 ;  1  Jur.  (N.S.)  468  ;  3  W.  R.  66. 

Held,  that  the  second  replication  was  proved 
by  evidence  that  the  insured  had  before  marriage 
given  a  bond  conditioned  to  secure  5,000Z.  to  his 
intended  wife,  and  that  subsequently,  not  being 
able  to  do  so,  an  agreement  was  made  among 
different  members  of  the  fimiily,  by  which  the 
insured  was  to  insure  his  life  for  the  benefit  of 
his  wife,  and  she  was  to  keep  up  ^e  premiums 
out  of  her  private  income  ;  and  that  in  pursu- 
ance of  such  agreement  he  did  insure,  and  Imnded 
over  the  policy  to  K.  as  trustee  for  the  wife, 
intending  to  assign  regularly,  but  that  he  did 
not  so  assign,  but  died  by  his  own  hands,  which 
facts  were  made  known  to  the  directors.    Ih, 

Held,  also,  that  such  evidence  was  sufficient  to 
shew  that  the  policy  was  in  the  hands  of  E.  an 
equitable  lien,  and  that  the  directors  ought  to  be 
satisfied,  it  not  being  necessary  to  shew  that  l^ey 
were,  in  fact,  satisfied.    Ih, 

Seeond  Pledge— Vegligenoe.] — ^In  detinue  by 
the  executor  of  N.  against  M.,  a  banker,  for  a 
policy  on  the  life  of  S.,  M.  pleaded  that  the 
policy  was  not  the  property  of  N.,  and  also  that 
J^.  fraudulently  pennitted  S.  to  hold  the  policy, 
and  represent  that  he  was  entitled  to  the  money 
secured  by  it.  Replication,  denying  the  fraudu- 
lent permission.  8.  insured  his  own  life  in  1831, 
and  by  deed  assigned  the  policy  to  N.  in  1832, 
who  gave  notice  of  the  assignment  to  the  office, 
and  paid  all  the  premiums  aftcrwajds.  8. 
retained  the  policy  till  he  deposited  it  wit^  M. 
on  a  loan  of  money  in  1843 : — Held,  first,  that 
the  property  in  the  policy  passed  to  N.  by  the 
deed  of  1831,  although  he  had  no  possession  of 
thepollcy.    Neale  v.  Afolineuw^  2  Car.  &  K.  672. 

Held,  secondly,  that  though  N.  had  been  guilty 
of  negligence  in  allowing  8.  to  retain  the  policy, 
the  defendant  had  not  proved  his  plea,  unless  tiie 
jury  was  satisfied  that  X^.  intended  that  8.  should 
borrow  money  of  some  one,  and  left  the  policy 
in  8.^8  hands,  in  order  that  he  might  cheat  some 
one  by  borrowing  money  on  it.    lb. 

7elonj — Considaratioii.]  — •  A  clerk  having 
robbed  his  employers  of  money,  gave  them,  upon 
the  discovery  of  his  frauds  and  before  his  prose- 
cution, an  equitable  security  on  policies  on  his 
life  and  lands  for  the  amount.  He  was  after- 
waids  prosecuted  and  convicted : — Held,  that  the 
debt  was  a  good  consideration  for  the  securities, 
and  that  they  were  valid.  Chowne  v.  JSaylu, 
31  Beav.  361 ;  31  L.  J.,  Gh.  757 ;  8  Jur.  (N.6.) 
1028  ;  8  L.  T.  39 ;  11  W.  R.  6. 

Suioide  after  Aiiignment] — ^A  man  insured 
his  life,  and  afterwards  mortgaged  the  policy  and 
other  property.  He  afterwards  committed  suicide. 
The  policy  contained  a  provision  that  if  the 
insured  should  die  by  his  own  act  the  policy 
should  become  void,  except  to  the  extent  of  any 
interest  acquired  by  assignment : — ^Held,  that  the 
office  was  bound  to  pay  to  the  moilgagce  the 
sum  insured,  and  could  not  come  upon  the  other 
property  mortgaged  either  for  repayment  or  for 
contribution.  SoUeitoni'  and  Oeneral  L{fe 
Insurance  Society  v.  Lainh^  2  De  G.  J.  &  S.  251 ; 


33  L.  J.,  Gh.  426 ;  10  Jur.  (K.&)  739  ;  10 
792 ;  12  W.  R.  941. 

Collateral  Seenrltj— Xanhalliiiff. 

policy  of  assurance  contained  a  oondition 
if  the  assured  should  die  by  his  own  has 
policy  should  become  void,  axid  all  moneys  p 
respect  thereof  should  be  forfeited  to  the 
pany.  But  in  case  the  beneficial  interest  i 
policy  had  been  vested  in  any  other  person 
valuable  and  pecuniary  consideration,  the  | 
should  remain  vaUd  to  the  extent  of  the  in 
of  such  person,  subject  to  a  specified  noti 
writing  having  been  given  of  the  transa 
transferring  the  interest.  The  assured  depc 
the  policy  with  the  plaintiiEs  to  secure  a 
owing  from  his  firm  and  further  advances 
deposit  being  accompanied  by  a  memonu 
stating  that  the  policy  was  deposited  by  w 
equitable  mortgage  as  coUatend  security, 
required  notice  was  given  to  the  assurance  < 
pany,  and  the  assured  subsequently  comm 
suicide,  the  plaintiffs  holding  at  the  time  o 
death  other  securities  for  t£e  debt  besides 
pNolicy : — Held,  that  the  suicide  clause  was  xl 
tinguishable  from  that  which  was  under  dec 
in  Solicitors'  and  General  Life  Aeeurance  C 
Lamb  (supra),  and  that  the  plaintifb  ' 
entitled  to  be  paid  out  of  the  poUcy  money! 
amount  of  the  debt  due  to  them  at  the 
of  the  death  of  8.  Held,  further,  that  notv 
standing  that  the  estate  of  the  assured  m 
thereby  be  benefited,  the  assurance  comp 
were  not  entitled  to  have  the  debt  paid,  ei 
primarily  or  ratably,  out  of  the  other  secur 
held  by  the  plaintifb.  City  Bank  v.  Sorer 
Life  Auurance  Co,,  50  L.  T.  565  ;  32  W.  R.  ( 
An  assurance  company  advanced  money  to 
on  a  mortgage  of  real  security,  and  on  his  e& 
ing  a  policy  on  his  life  in  their  office  for 
amount  of  the  loan,  which  was  deposited  with 
company  as  collateral  security.  The  policy  c 
tained  a  condition  that  if  the  assured  died  by 
own  hands,  by  the  hands  of  justice,  or  by  duell: 
the  policy  should  be  void,  except  to  the  exten 
any  bon&  fide  interest  therein  which  at  the  tim 
such  death  should  be  vested  in  any  other  per 
or  persons  for  a  sufficient  pecuniary  or  other  c 
sideration.  The  assured  committed  suicide  un 
temporary  insanity  while  the  policy  was  in 
hands  of  the  company : — Held,  that  the  oompf 
and  the  assured  stood  in  the  same  position  a 
the  policy  had  been  mortgaged  to  any  third  p 
son ;  that  the  company  came  within  the  except 
in  the  condition ;  and  therefore  that  the  pol 
was  valid  to  the  extent  of  the  mortgage  debt  c 
to  them  at  the  death  of  the  insured.  WhiU 
JBritUh  Empire  Mutual  Life  Auwranoe  Co,, 
L.  J.,Gh.  53 ;  L.  R.  7  £q.  394  ;  19  L.  T.  306  : 
W.  R.  26. 

After  Bankmptej.l — A  policy  contain 

a  oondition  that  it  should  be  void  if  the  1 
insured  died  by  suicide ;  but  if  any  third  pai 
had  acquired  a  bonft  fide  interest  therein 
assignment,  or  by  legal  or  equitable  lien  for 
valuable  consideration  or  as  security  for  monc 
the  policy  should,  to  the  extent  of  such  intere 
be  valid.  On  the  9th  July  the  life  insured,  wl 
was  a  merehant  at  Valparaiso,  became  bankru 
according  to  the  law  there,  and  all  his  estate  ai 
effects  became  vested,  by  operation  of  law,  in  tl 
escribano,  or  notary  officially  attached  to  tl 
court.  On  the  14th  July  he  committed  suicid 
On  the  15th  a  meeting  of  creditors  was  held,  ai 
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mBBignees  were  appointed : — ^Held,  that  the  assign- 
ment by  operation  of  law  was  not  within  the 
exception  in  the  policy,  and  therefore  the 
assignees  were  not  entitled  to  recover.  JaeJtson 
T.  Fortter,  1  EL  &  £1.  463  ;  29  L.  J.,  Q.  B.  8  ;  5 
Jnr.  (HA)  1247  ;  7  W.  B.  678— Ex.  Ch. 

Xqvitable  Asiignment  by  Letter.] — A  letter 
expressed  to  be  a  binding  assignment  npon 
trusts  by  way  of  Tolantary  settlement  of  certain 
policies  of  life  assurance  (before  such  policies 
were  at  law  assignable)  anii  accompanied  with 
ddlvery  of  those  of  the  policies  which  were  in  the 
assignor^B  possession: — Held,  to  be  an  effectual 
equitable  assignment,  although  the  writer  ex- 
pressed his  intention  of  subs^uently  executing 
a  deed  to  Test  the  policies  in  the  assignee  jointly 
with  another  person  not  yet  selected  as  trustees, 
and  although  some  of  the  policies  (being  in 
mortgage  to  the  office)  were  not  handed  over, 
and  no  notice  of  the  assignment  was  given  to  the 
office.  Kind's  Ettaie,  In  fv,  Sewell  v.  King^  49 
L.  J.,  Ch.  78 ;  14  Ch.  D.  179 ;  28  W.  B.  344. 

It  was  the  duty  of  the  assignee,  not  of  the 
assignor,  to  give  notice  to  the  ^ce.  The  letter 
contained  an  undertaking  by  the  assignor  (which 
was  not  performed)  to  cUschaige  the  mortgage : 
— ^Held,  that  the  assignment  could  be  given  effect 
to  independently  of  this  undertaking.    Ih, 

One  of  the  conditions  of  a  policy  was,  that  it 
should  be  void  if  the  assured  died  by  his  own 
hand,  except  it  should  have  been  assigned  to 
other  parties,  for  valuable  consideration,  six 
months  before  his  death : — Held,  that  a  letter  to 
A.,  chaiging  it  with  a  floating  balance  due  to 
him,  and  made  three  years  previously  to  the 
deaUi  of  the  assured  oy  his  own  hand,  was 
within  the  exception.  Jane*  v.  Qmtolidaied 
InceitmeiU  Aa»wramee  Co^  26  Beav.  266;  28 
HJ.,  Ch.  66 ;  6  Jur.  rN.8.)  214. 

A^  having  assured  his  life,  wrote  to  the  com- 
pany, **P]^8e  to  take  notice  that  I  wish  to 
tmiafer  my  interest  in  the  policies  to  B.**  The 
letter  was  delivered  to  the  company  and  noted 
in  their  books: — Held,  that  this  was  a  good 
equitable  assignment,  as  against  a  subsequent 
assignee  of  the  policies,  who  had,  in  addition, 
obti^ed  possession  of  them.  Chaums  v.  Baylis, 
31  Beav.  361 ;  31  L.  J.,  Ch.  767 ;  8  Jur.  (Njs.) 
1028;  8  L.  T.  739;  11  W.  B.  6. 

AMigBaant  bj  Bepotit.] — ^A  policy  was  to 
become  void  in  certain  cases,  except  it  should 
have  been  legally  assigned: — Held,  that  this 
meant  **  validly  and  effectually  assigned"  ;  that 
an  equitable  chaige  by  mere  deposit  came  within 
the  exception,  and  that  notice  of  it  to  the  office 
was  unnecessary.  Jhifawr  v.  Profeisioiuil  Life 
Auwranoe  Co.,  26  Beav.  699 ;  27  L.  J.,  Ch.  817 ; 
4  Jur.  (K.8.)  841. 

Where  a  husband  gave  a  policy  on  his  life  to 
his  wife  on  condition  that  she  paid  the  premiums 
but  made  no  assignment  in  writing : — Hdd,  that 
the  policy-moneys  passed  under  a  subsequent 
wiU  to  the  executrix  and  sole  devisee.  Howes  v. 
Prudemtial  Auwramee  Co,,  49  L.  T.  133. 

A.  being  indebted  to  C,  placed  in  his  hands  a 
policy  of  insurance  upon  his  (A.'s)  life.  No 
written  document  accompanied  the  deposit,  but 
it  was  understood  between  them  to  be  as  a 
collateral  security  for  the  debt  then  due,  and 
for  any  further  advances  from  C.  to  A.  A.  died, 
hftving  received  further  advances,  and  being  still 
in  debt  to  C. : — Held,  that  the  equitable  deposit 
of  the  policy,  and  the  circumstances  attending  it. 


would  be  sufficiently  proved  by  an  affidavit  of  0* 
Maugham  v.  Ridley,  8  L.  T.  309. 


Payment  to  Equitable  Owner— XntarMt.] 


— ^In  1847  A.  deposited  a  policy  on  his  own  life 
with  B.  as  security  for  an  advance  of  money,  and 
died  in  1874  insolvent,  and  no  administration 
was  taken  out  to  his  estate.  In  1876  B.  proved 
A.'s  death  to  the  satisfaction  of  the  assurance 
company,  and  demanded  payment  of  the  policy- 
moneys,  which  were  insufficient  to  pay  his  debt, 
but  the  company  refused  to  pay  nim  without 
the  consent  of  the  legal  personal  representative 
of  A.  In  1878  B.  died,  and  on  action  brought  by 
his  executors  against  the  company  claiming  a 
declaration  that  they  were  entitled  to  the  policy- 
moneys,  and  payment  with  interest  from  the 
time  when  the  demand  of  payment  was  made, 
Jessel,  M.B.,  held  (1)  that  the  company  was 
justified  in  refusing  to  pay  over  the  policy- 
moneys  without  the  consent  of  A.'s  legal  personal 
representative ;  (2)  dispensed  with  the  legal 
personal  representative  oi  A.  under  the  Chancery 
Amendment  Act,  1862,  s.  44 ;  and  (3)  ordered 
payment  of  the  policy-moneys,  with  interest  at 
4  per  cent,  from  the  date  when  demand  of  pay- 
ment was  made.  On  appeal  on  the  question  of 
interest : — Held,  that  as  the  default  or  delay  in 
payment  of  the  policy-moneys  had  been  caused, 
not  by  the  company,  but  by  B.*s  neglect  to 
clothe  himself  with  a  legal  title  to  the  money, 
interest  did  not  commence  to  run  till  the  order 
for  payment  of  the  principal  was  made.  Crouley 
V.  City  of  GUugow  Life  Auuranee  Co.  (4  Ch.  D. 
421)  overruled  on  this  point.  Webeter  v.  Britiek 
Empire  Mutual  Life  Auuramee  Co.,  49  L.  J.,  Ch. 
769 ;  16  Ch.  D.  169 ;  43  L.  T.  229 ;  28  W.  B. 
818— C.  A. 

It  was  the  duty  of  the  assignee,  not  of  the 
assignor,  to  give  notice  to  the  office.  The  letter 
contained  an  undertaking  by  the  assignor  (which 
was  not  performed)  to  dischaige  the  mortgage  : 
—Held,  that  the  assignment  could  be  given 
effect  to  independently  of  this  undertaking.  Jd. 
See  also  Curtius  v.  Caled&nian  Auuranee  Co, 
(19  Ch.  D.  634),  post,  coL  74. 

S.  having  effected  two  policies  on  his  life  for 
the  purpose,  as  he  expressly  informed  the  assuiv 
ance  company,  of  enabling  him  to  give  C.  a 
security  for  a  debt  which  exceeded  the  amount 
of  the  policies,  deposited  them  with  C,  at  the 
same  time  asking  him  by  letter  to  instruct  his, 
C.'s,  solicitor,  to  prepare  the  necessary  assign- 
ment. C,  however,  never  took  any  assignment. 
S.  died  insolvent,  having  made  a  will  appointing 
executors,  but  no  representation  was  taxen  out 
to  his  estate.  C.  then  gave  the  company  notice 
in  writing  Of  the  death,  and  that  he  held  the 
policies  as  security  for  his  debt,  and  the  com- 
pany acknowledged  the  receipt  of  the  notice  in 
the  terms  of  the  Policies  of  Assurance  Act,  1867, 
s.  6.  I^per  evidence  of  S.*s  death  having  been 
subsequently  produced  to  the  company,  they 
wrote  to  C.  that  the  claim  under  the  policies 
would  be  paid  at  the  expiration  of  three  months, 
but  that  the  assent  of  S.*s  legal  personal  repre- 
sentative would  be  required  before  settlement. 
After  the  expiration  of  the  three  months  C, 
being  unable  to  obtain  payment  of  the  policy- 
moneys  (although  his  debt  was  admitted  by 
S.*s  executors,  and  he  offered  the  company  an 
indemnitv),  brought  an  action  for  that  purpose 
against  the  company,  insisting  that  S.^s  deposit 
and  letter  constituted  an  equitable  assignment 
of  the  policies  within  the  Policies  of  Assuranoe 
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Act,  1867,  and  therefore  enabled  him  to  give  a 
valid  discharge  for  the  moneys : — Held,  that 
there  had  been  no  equitable  assignment  of  the 
policies  within  the  act,  and  that  the  company 
was  justified  in  refusing  to  pay  him  in  the 
absence  of  S.*s  legal  personal  representative. 
CrouXey  v.  Cit]i  of  Glasgow  Life  Auuranee  Co,^ 
46  L.  J.,  Ch.  65 ;  4  Ch.  D.  421  ;  36  L.  T.  286 ; 
25  W.  R.  264.    But  see  supra. 

Held,  also,  that  the  court  had  power  to  order 
payment  without  a  l^al  personal  representative 
of  tibe  deceased,  under  the  Chanceiy  Procedure 
Act,  1852  (15  &  16  Vict.  c.  86),  s.  44,  and  that 
the  plaintiff  was  entitled  to  interest  at  4  per 
cent,  on  the  sum  assured  under  3^4  Will.  4. 
c.  42.    Jh, 

Conditioii  againit  AiiiguiMiit  —  Bendileial 
InterMt] — A  policy  was  subject  to  a  condition 
that  it  snould  "not  be  assignable  in  any  case 
whatever,"  and  there  was  a  separate  proviso  that 
the  insurance  company  should  not  be  bound 
to  recognise  any  equitable  dealings  with  the 
policy  : — Held,  that  the  effect  of  the  condition 
against  assignment  was  merely    to   make  the 

E)licy  which  was  subject  to  it  non-assignable  at 
w  as  it  would  have  been  prior  to  the  Policies 
of  Assurance  Act,  1867,  and  did  not  prevent  a 
policy-holder  dealing  with  the  beneficial  interest 
m  it  (e.g.  by  a  decUration  of  trust),  or  a  court 
of  equity  from  enforcing  such  a  transaction. 
Turcan,  In,  re,  58  L.  J.,  Ch.  101 ;  40  Ch.  £).  5 ; 
59  L.  T.  712 ;  37  W.  B.  70— C.  A. 

Customs  Annuity  and  Beneyolent  Fund — 
Power  to  Bequeath.] — The  Customs  Annuity  and 
Benevolent  Fund  was  established  for  the  benefit 
of  the  widows,  children,  or  other  relatives  of 
officers  of  the  Customs,  by  act  of  parliament, 
which  gave  power  to  frame  rules  for  its  manage- 
ment. By  the  rules  it  was  provided  that  the 
fund  should  be  raised  by  subscriptions  on  the 
principle  of  life  insurance,  and  should  form  a  fund 
for  the  benefit  of  widows,  children,  relatives,  and 
nominees  of  the  subscribers.  It  was  provided 
that  the  admission  of  a  nominee  by  the  directors 
should  take  place  during  the  life  of  the  sub- 
scriber ;  that  the  capital  money  forthcoming  at 
a  subscriber's  death  under  his  insurance  should, 
subject  to  the  regulations  thereinafter  contained, 
be  appropriated  according  to  the  directions  con- 
tained in  his  will  or  in  any  instrument  deposited 
with  the  directors ;  that  the  widow's  share  should 
not  be  less  than  one-third,  or  a  life  interest  in 
two-thirds,  and  that  the  remainder  should  be 
applied  according  to  the  directions  of  the  sub- 
scriber for  the  l^nefit  of  his  widow,  children, 
blood  relations,  or  his  nominees  who  had  been 
duly  admitted  by  the  directors;  that  if  the 
widow  was  otherwise  provided  for  the  whole 
money  should  be  subject  to  the  directions  of  the 
subscriber  in  favour  of  his  widow,  children,  blood 
relations,  or  nominees ;  that  if  the  widow  received 
the  income  of  two-thirds,  the  capital  of  the  two- 
thirds  should  be  held,  subject  to  the  directions  of 
the  subscriber,  to  take  effect  at  the  death  of  the 
widow,  and  the  remaining  capital,  subject  to  the 
directions  of  the  subscriber,  to  take  effect  at  his 
own  death ;  that  if  the  widow  was  provided  for, 
or  if  there  was  no  widow,  then  the  whole  capital 
should  be  "subject  to  the  directions  of  the  sub- 
scriber as  aforesaid "  ;  that  if  a  subscriber  died 
leaving  issue  without  having  by  will  or  other 
instrument  directed  the  application  of  the 
capital  placed  at  his  disposal,  it  should  go  to  his 


children  and  the  issue  of  deceased  childreB 
if  none,  to  his  next  of  kin.  A  subscriber  c 
widower,  leaving  children.  No  nominee 
been  accepted  by  the  directors  in  his  life 
By  his  will  he  bequeathed  the  fund  coming 
his  insurance  to  a  stranger  in  blood  : — Hel 
Bacon,  V.-C,  that  the  legatee  was  entitled  ; 
held  by  the  Court  of  Appeal  that  the  subsc 
had  no  property  in  the  fund,  but  only  a  He 
power  of  appointment  over  it,  and  that 
power  could  only  be  exercised  in  favour  o 
widow,  children,  blood  relations,  and  nom: 
admitted  by  the  directors  in  his  lifetime ; 
he  had  no  power  to  bequeath  the  fund 
stranger  in  blood  who  had  not  in  his  lifetime ' 
accepted  by  the  directors  as  a  nominee,  and 
the  fund  therefore  belonged  to  the  chile 
PkUlips'  Insurancey  In  re,  52  L.  J.,  Ch.  441 
Ch.  D.  235  ;  48  L.  T.  81 ;  31  W.  B.  511— -C. . 

Mortgage  or  Aiiignment— Bight  to  Bad 
—Terms  of  Bedemption.]— The  plaintiff  enti 
to  an  annuity  of  200Z.  a  year  for  life  out  of 
estate,  being  a  prisoner  in  the  Fleet,  sold  t 
three-quarters  of  the  annuity  for  1,050/.,  anc 
the  deed  there  was  a  proviso  that  if  the  plaii 
should  at  any  time  desire  to  purchase  bock 
said  three-fourths,  and  give  six  months'  no 
in  writing  to  B.,  his  executors,  &c.,  and 
the  1,0502.,  then  B.,  his  executors,  ice.,  she 
re-assign  to  the  plaintiff.  At  the  time 
parties  met  for  the  execution  of  this  deed, 
insisted  upon  an  Indorsement  on  the  back 
it,  signed  oy  the  plaintiff,  that  if  the  plain 
should  re-purchase  or  redeem  the  three-fourth 
the  annuity,  it  should  be  upon  the  payment 
1,0502.  and  752.,  and  all  arrears.  The  plain 
being  in  perfect  health  and  under  the  age 
twenty-two  years  when  he  executed  the  assij 
ment,  brought  his  bill  to  be  rdieved,  and,  u|: 
payment  of  what  shall  be  due  for  principal  a 
interest,  the  defendant  may  be  decreed 
re-assign  the  annuity.  Lord  Hardwicke  was 
opinion  that  the  plaintiff  was  entitled  to 
redemption,  and  that  the  annuity  he  grant 
ought  to  be  re-oonveyedon  his  payment  of  1,05 
with  legal  interest,  to  be  computed  from  the  1 
of  June,  1737,  the  date  of  the  deed,  but  direct< 
if  any  sums  were  advanced  for  the  insurance 
the  plaintiff's  lifq,  they  should  be  added  to  t 
1,0002.,  and  carry  5  per  cent,  interest  from  t 
respective  times  of  paying  the  same.  Laidey 
Hooper  J  3  Atk.  278. 

Annuity  secured  by  bond  and  a  trust  of  ren 
and  dividends  being  void,  the  memorial  omittii 
a  clause  of  redemption  and  the  trust,  and  statii 
the  consideration  untruly,  a  general  account  wi 
decreed  of  the  purchase-money  from  the  actu 
payment,  which  was  subsequent  to  the  date  < 
the  deeds  and  of  the  premiums  paid  by  tt 
grantee  for  insuring  the  grantee's  life,  and  a 
account  of  all  sums  received  under  the  annuit 
with  interest  respectively,  on  payment  of  tfa 
balance  and  the  costs  by  the  plaintiff,  tfa 
securities  to  be  delivered  up,  &c,  the  bill  offerin 
to  pay  principal  and  interest,  and  by  any  othe 
fair  ana  leasonablc  demands.  A  letter  from  th 
grantor,  written  prior  to  the  grant,  in  the  oouis 
of  another  negotiation  between  the  parties 
which  did  not  take  place,  was  admitted  a 
evidence  (\mt  no  farther)  that  he  had  upon  tfaa 
occasion  proposed  the  insurance  of  his  life  as  i 
reasonable  term.     Hojfman  v.  CooJia,  5  Ves.  623 

An  annuity  being  void,  the  memorial  noi 
containing  a  clause  of  re-purchase,  Uie  grantee 
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was  not  allowed  in  the  account  the  premioms  of 
insaranoe  of  the  life  of  the  grantor  and  costs 
inenrred  in  supporting  the  annuity.  Shaw^  Ex 
parte,  5  Ves.  620. 

A.,  for  an  expressed  consideration  of  144Z.,  by 
deed  of  assignment,  absolute  in  its  form,  assigned 
to  B.  a  life-policy  of  assurance  for  9992.  This 
deed  did  not  contain  any  clause  authorising  B.  to 
gae  upon  the  policy,  which  was  of  doubtful 
Tftlidity,  in  the  name  of  A.  Contemporaneously 
with  Uie  assignment  A.  executed  to  B.  a  bond, 
ocnuiitioned  for  the  payment  of  the  sum  of  144/. 
with  interest.  The  actual  consideration  of  the 
assignment  and  bond  was  the  same  sum  of  144/., 
and  consisted  partly  of  a  prior  debt  due  by  A.  to 
B.  in  respect  of  some  bills  of  exchange.discounted 
for  A.  by  B.,  amounting  to  a  sum  of  nearly  119/., 
and  the  residue  consisted  of  25/.  cash,  of  which 
20/.  were  repaid  by  B.  to  A.,  and  the  remaining 
5/.  were  retained  by  B.,  and  handed  by  him  in 
payment  of  the  costs  of  the  assignment  and  bond 
to  the  person  who  prepared  the  same.  From  the 
time  ot  the  assignment,  B.  paid  the  premiums  on 
the  policy  into  a  saxings  bank,  with  notice 
thereof  to  the  company,  who  had  refused  to 
receive  them  when  tendered  by  B.  On  the  death 
of  the  insured,  B.,  with  the  consent  of  A.,  sued 
the  company  in  his  (A.*s)  name,  and  eventually 
compromised  the  action  on  payment  of  600/.  to 
himsdf  (B.)  : — Held,  on  a  bill  by  A.  against  B., 
thiU  the  assignment  of  the  policy  operated  by 
way  of  mortgage,  and  not  aosolutely,  and  that, 
therefore,  A.  was  entitled  to  an  account  in 
respect  of  the  proceeds,  but  that  B.  should  have 
his  costs  as  in  an  ordinary  redemption  suit,  and 
also  the  costs  of  the  proceedings  against  the 
company.    Murphy  v.  Taylor,  1  Ir.  Ch.  R.  92. 

Advaneet  or  Coita — Snbieqiiont  Assign. 

mant  for  Advanoot  only.] — ^A  solicitor  took  a 
deposit  of  a  policy  from  his  client,  under  a  parol 
agreement  that  it  was  to  secure  his  then  existing 
costs.  Afterwards  he  made  advances,  and  took 
an  assignment  of  the  policy  to  secure  them,  the 
deed  saying  nothing  about  the  costs : — Held, 
that  the  deed  expressing  no  agreement  that  it 
was  to  include  the  costs,  the  possession  under  it 
merged  the  possession  under  the  deposit,  and  the 

:>licy  was  only  a  security  for  the  advances. 

amghany.  Vandentegen,  2  Drew.  289;  2  W.  R.  293. 


•nbttitatod  Poliey— Bight  to  Bedoom.]— A 
mortgage  comprised  two  policies  on  the  life 
of  the  mortgagor,  which  the  mortgagee  was 
authorised  but  not  compelled  to  keep  on  foot. 
The  mortgagor  sold  his  equity  of  redemption  at 
an  undervalue,  and  an  assignee  of  the  purchaser 
substituted  for  them  another  policy  on  the  mort- 
gagor's life  in  lien  of  the  original  ones,  which 
were  dropped,  and  assigned  the  same  to  the 
mortgagee.  The  assignee  of  the  purchaser  paid 
off  the  mortgage,  and  continued  to  pay  the 
premiums.  &e  sale  of  the  equity  of  redemption 
was  afterwards  set  aside  at  the  instance  of  the 
executors  of  the  mortgagor: — Held,  that  the 
substituted  policy  foiin^  part  of  the  equity  of 
redemption,  and  that  the  executor  of  the  mort- 
gagor was  entitled  to  redeem  such  substituted 
policy  in  the  same  way  that  he  conld  have 
redeemed  the  original  policies.  Neshitt  v. 
Berridge,  4  De  G.  J.  &  S.  45  ;  10  Jur.  (N.S.)  53 ; 
9  L.  T.  588  ;  12  W.  B.  283. 

Agrooflient  fm  Mortgage— Boctifloation.]— A. 
being  the  holder  of  several  policies  of  insurance 


on  the  life  of  B.,  and  being  unable  to  keep  them 
up,  entered  into  an  agreement  with  C.  for  the 
purpose  of  C.  keeping  them  up.  The  agreement 
consisted  of  three  instruments  :  first,  a  letter,  by 
which  it  was  stated  that  he  was  to  pay  the 
premiums,  and  to  have  his  advances  and  interest 
secured  by  a  deposit  of  the  policies,  a  bond,  and 
an  equitable  mortgage  of  certain  estates.  No 
time  was  specified  for  the  payment  of  the 
advances  and  interest.  Secondly,  a  bond  for 
6,000/.,  referring  to  the  letter  for  repaying  the 
advances  and  interest,  at  the  expiration  of  six 
months  from  the  death  of  B.  Thirdly,  an  agree- 
ment, also  referring  to  the  letter  and  to  the 
deposit  of  the  policies,  to  secure  the  payment  of 
the  advances  and  interest,  at  the  expiration  of 
six  calendar  months  from  the  death  of  B.,  by 
which  agreement  the  advances  and  interest  were 
secured,  to  be  paid  at  six  months  after  the  death 
of  B.«  upon  certain  estates.  A.  died,  during  the 
life  of  B.,  leaving  a  considerable  amount  of 
advances  and  interest  unpaid,  having,  before  his 
death,  assigned  the  policies  to  trustees  for  his 
creditors.  C.  now  filed  his  bill,  claiming  to  have 
all  his  advances  and  interest  paid,  and  that  the 
agi'eement  might  be  varied  and  made  to  conform 
to  the  letter ;  and  that,  if  necessary,  the  policies 
might  be  sold : — Held,  first,  that  upon  tlie  true 
construction  of  the  three  instruments,  C.  had  no 
security  on  the  policies  available  till  after  the 
expiration  of  six  months  from  the  death  of  B. ; 
secondly,  that  the  agreement  could  not  be 
rectified,  there  being  nothing  to  rectify  it  by 
except  the  letter  itself,  the  letter  and  agreement 
being  incorporated  in  effect  into  one  instrument, 
and  the  letter  not  specifically  pointing  out  the 
time  when  the  security  was  to  be  available. 
Brougham  v.  Squire,  1  Drew.  131. 

Agroomoat  to  ozooute  Mortgage — Aidgii- 
moat.] — ^An  agreement  in  writing  to  execute  on 
request  an  effectual  mortgage  of  a  policy  of 
insurance  deposited  at  the  time  of  the  agreement 
as  security  for  a  loan,  is  not  an  assignment  of 
such  policy  within  the  meaning  of  the  Policies  of 
Assurance  Act,  1867.  Speneer  v.  Clarke,  47 
L.  J.,  Ch.  692  ;  9  Ch.  D..  137  ;  27  W.  B.  133. 

Pajment— Booeipt  of  Aitignor*!  Boprosonta- 
tlTO.] — Payment  of  policy  refused  by  insurance 
office  to  assignee  without  the  sighature  of 
executor  of  deceased:  —  Held,  bound  to  pay. 
Ottley  V.  Gray,  16  L.  J.,  Ch.  512. 

An  assignment  of  a  policy  to  A.  contained  no 
declaration  that  A.'s  receipt  would  be  a  sufficient 
discharge  to  the  office : — Held,  no  reason  for 
refusing  payment  to  A.'s  executor.  Glynn  v. 
Locke,  2  Con.  &  L.  21 ;  3  Dr.  &  War.  11 ;  5 
Ir.  Kq.  R.  61. 

The  circumstance  that  a  morigagc  assignment 
of  a  policy  did  not  contain  a  clause  making  the 
receipt  of  the  mortgagee  a  good  discharge  for  the 
sum  assured,  but  did  contain  the  ordinary  power 
of  attorney  to  sue  in  the  name  of  the  mortgagor, 
did  not  entitle  the  assurance  office  to  call  for  the 
insolvent  assignee  of  the  mortgagor  to  join  in  the 
receipt.  Besharough  v.  JBdrrh,  5  De  6.  M.  &  G. 
439 ;  1  Jur.  (N.8.)  986  ;  3  Eq.  R.  1058  ;  4  W.  R.  2. 

Authority  to  Mortgage— Power  of  Attorney.] 
— A.  gave  to  B.  a  power  of  attorney  to  receive  A.'b 
rents  and  official  salary,  and  to  act  generally  in 
his  afiEairs  as  fully  as  he  himself  could : — Held, 
that  this  power,  taken  together  with  a  certain 
correspondence,  authorised  a  mortgage  of  policies. 
Parry  v.  Holt,  6  Jur.  (N.8.)  661 ;  8  W..R.  578. 
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AgTMmeat  to  Aiiign.] — Where  a  policy  was 
effected,  with  a  condition  that  if  assigned  bonft 
fide  the  assignee  should  haye  the  benefit  of  it, 
notwithstanding  the  assured  should  commit 
suicide,  and  the  assured  did  afterwards  deposit  it 
with  a  creditor  as  a  security,  together  with  a 
letter  binding  himself  to  assign  it  when  requested, 
and  he  afterwards  did  commit  suicide: — ^Held, 
that  this  was  a  sufficient  assignment  as  against 
the  assurers,  within  the  terms  of  the  condition. 
Cook  V.  Blacky  1  Hare,  390 ;  11  L.  J.,  Oh.  268  ; 
6  Jur.  164. 

Asiigiimsnt  of  Poliej  Abroad — Iml  LeeLI — 

The  plaintiff  sued  the  trustees  of  an  English  life 
assurance  company  as  assignee  from  her  husband 
of  a  policy  of  life  insurance  granted  by  the  com- 
pany. The  assignment  to  the  plaintiff  was  made 
in  Gape  Colony,  the  assignor  being  then  domiciled 
in  that  colony,  where  he  remained  till  his  death. 
By  the  law  of  Cape  Colony,  such  an  assignment 
was  void  by  reason  of  the  alleged  assignee  being 
the  wife  of  the  assignor : — ^Held,  that  the  law 
of  Cape  Colony  appiieid  to  the  assignment  of  the 
policy,  and  therefore  that  the  defendants  were 
entitled  to  judgment.  Le$  v.  Ahdy^  17  Q.  B.  D. 
309  ;  65  L.  T.  297  ;  34  W.  B.  653. 

Debtor  and  Creditor — ^Nomination — Snxplni 
Folicj-Monejs.] — ^A  debtor,  at  the  request  and 
expense  of  his  creditor,  insured  his  life  for  400Z., 
being  less  than  he  then  owed  the  creditor,  in  a 
benefit  insurance  society,  and  nominated  his 
creditor  as  the  person  to  receive  the  amount. 
The  debt  was  reauced  to  314/. ;  the  debtor  died 
and  the  creditor  received  the  4001. : — ^Held,  that 
the  debtor's  administrator  was  not  entitled  to 
recover  the  balance  beyond  the  814Z.  from  the 
creditor.  A  claim  for  this  purpose  was  dismissed, 
and  (on  an  undertaking  by  the  defendant  not 
to  enforce  his  debt  against  the  debtor's  estate) 
with  costs.  Brown  v.  Freeman^  4  De  G.  &  Sm« 
444. 

Bodomptioa— Bight  to  Asdgiimont  of  Polio j.] 
— B.,  in  consideration  of  2,275/.,  assigned  an 
annuity  upon  her  own  life  charged  upon  the 
estates  of  X.  to  A.,  and  covenanted  for  the 
payment  of  it.  The  deed  contained  a  clause 
empowering  B.  to  determine  and  revoke  the 
assignment  upon  repayment  of  the  principal  sum 
of  2,275Z.,  and  discharge  of  all  arrears  of  the 
annuity,  **  and  all  proportion  of  such  annual  and 
increased  premium  as  after-mentioned  to  be  paid 
by  A.  to  the  Hope  Assurance  Company,  if  any 
shall  be  so  paid"  :  provided  Ihat  whereas  A.  had 
assured  or  agreed  to  assure  the  life  of  B.  for  the 
sum  of  2,275Z.,  the  annual  premium  for  which 
was  payable  in  advance  at  the  beginning  of  each 
year,  it  was  agreed  that  if  that  above-mentioned 
redemption  should  take  place  at  any  time  after 
the  premium  should  have  been  paid  for  in  the 
current  year,  then  B.  would  repay  to  A.  at  the 
time  of  such  redemption  the  full  proportion  of 
such  premium,  which  should  belong  to  such  part 
of  the  current  year  as  should  be  then  unexpired, 
whether  B.  should  require  the  policy  of  assurance 
to  be  assigned  to  her  or  not ;  and  B.  covenanted 
to  repay  A.  all  extraordinary  expenses  of  insur- 
ance occasioned  by  her  going  beyond  Europe. 
A.  effected  a  policy  of  assurance  on  the  life  of  B., 
for  2,275Z. : — Held,  that  B.  was  entitled  upon 
re-purchase  of  the  annuity  to  an  assignment  of 
the  policy.  Williams  v.  AtkyHs,  2  Jo.  &  Lat  603. 


h  NOTIOS. 


PrioritioB.] — ^A  policy  effected  by  A.  on 
life  was  mortgaged  in  1860  without  notice  tc 
office.  He  l^came  bankrupt  in  1862,  an< 
1868  joined  in  a  transfer  of  the  mortgage  U 
who  had  no  notice  of  the  bankruptcy.  A 
the  death  of  A.,  B.'s  solicitor  gave  notice  to 
office  that  this  and  other  policies  were  mortgai 
and  that  he  acted  for  the  mortgagees,  not  nan 
them.  Subsequently  notice  of  the  bankmi 
was  given  at  the  office: — Held,  that  this 
sufficient  to  give  priority  to  B.  over  the  credi 
in  the  bankruptcy  of  the  assured.  Jiusm 
Policy  TruMts,  In  re,  L.  B.  15  Eq.  26  ;  27  L 
706  ;  21  W.  B.  97. 

Xflbot  of — Baakruptey — Order  and  IHgpt 
tion.] — ^A  poUcy  on  the  life  of  A.  was  assigi 
to  B.  in  1845  ;  and  in  1858,  before  the  pass 
of  30  &  31  Yict.  c  144,  s.  3  (which  requires  not 
to  the  insurance  company  of  assignment  oi 
policy  made  after  that  act  to  be  in  writing),  1 
attorney  wrote  to  N.,  who  was  secretary  of  i 
insurance  company  liable  under  the  policy,  stati 
that  as  he  would  have  occasion  to  call  on  him 
a  day  then  named  to  pay  the  premium  on  tJ 
policy,  the  number  of  which  he  gave,  he  woi 
take  that  opportunity  of  conferring  with  him 
the  subject  of  a  loan  from  the  company  to  a  Iw 
board  of  health,  in  which  he  was  interested.  ] 
accordingly  called  on  that  day,  and  paid  t 
premium,  when,  during  his  interview  with  N.,  1 
informed  him  of  the  policy  having  been  assigns 
to  B.  In  1862,  A.,  the  assured,  beisune  Imn 
rupt : — ^Held,  that  there  was  sufficient  notice 
the  insurance  office  of  the  assignment  of  tl 
policy  to  take  the  policy  out  of  the  order  and  di 
position  of  the  bankrupt.  Alletson  r.  Ckieheite 
44  L.  J.,  0.  P.  153;  L.  B.  10  C.  P.  319  ;  32  L. : 
151 ;  23  W.  B.  393. 

On  the  28th  June,  1873,  M.  H.  by  deed  agree 
to  assign  for  value  a  policy,  effected  with  th 
Beliance  Assurance  Society  on  his  own  life,  t 
his  father,  who,  on  the  same  day,  by  a  separat 
deed  assigned  it  to  D.  by  way  of  equitabl 
mortgage  to  secure  a  present  loan  and  futur 
advances.  The  parties  were  all  resident  i] 
Ireland,  and  a  memorandum  at  foot  of  th 
policy  which  had  been  issued  from  the  Dublii 
branch  office,  directed  that  notice  of  assignmen 
should  be  given  at  the  head  office  in  London 
Immediately  upon  the  execution  of  the  deeds  o 
the  28th  June,  D.  prepared  a  formal  notice  o: 
the  assignment  to  the  father,  in  whose  nam< 
and  at  whose  request  it  was  signed  by  him  anc 
addressed  and  posted  in  Dublin  to  B.,  thesociety'f 
secretarv  at  the  London  office.  M.  H.,  the  son. 
was  adjudicated  a  bankrupt  in  January,  1874, 
and  died  in  the  following  August,  when  hu 
assignees  in  bankruptcy  gave  notice  to  the 
London  office,  and  claimed  the  proceeds  of  the 
policy  as  having  been  in  his  order  or  disposition 
at  the  time  of  his  adjudication,  B.desposing  that 
D.'s  notice  had  never  reached  the  London  office : 
— ^Held,  per  Ball,  C,  that  the  notice  having  been 
duly  posted,  must  be  presumed  to  have  r«u^ed 
its  destination  :  and  per  Christian,  L  J.,  that, 
irrespectively  of  the  question  whether  the  notice 
was  actually  received  at  the  office,  the  mere  post- 
ing of  it  was  effectual  to  prevent  the  policy  from 
being  in  the  order  or  disposition  of  the  bankrupt 
at  the  date  of  his  bankruptcy  by  the  consent 
and  permission  of  the  true  owner  within  the 
meaning  of  the  Irish  Bankrupt  and  Insolvent 
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Act,  1857  (20  Jt  81  Vict.  c.  60),  8.  813.  HieJtey, 
Inre^li.  B.  10  Eq.  117— C.  A. 

Assignees  of  a  policy  gaxe  no  notice  to  the 
insonnce  offices  till  after  the  bankruptcy  and 
sahseqnent  death  of  the  assignor,  whose  life  the 
policy  insured.  The  assignee  in  bankruptcy  bad 
not  then  giren  notice : — Held,  that  the  policy 
belonged  to  the  estate  of  the  bankrupt.  OurrU^ 
In  rv,  CaldioeU,  EmpaHe,  41  L.  J.,  Bk.  56  ;  L.  R. 
13Eq.  188;  20  W.  B.  863. 

The  provisions  of  30  Jt  31  Yict.  c.  144,  s.  3,  to 
the  effect  that  on  the  assignment  of  a  policy  of 
insurance  a  prescribed  notice  shall  be  given,  and 
the  date  on  which  such  notice  shall  l«  received 
shall  regulate  the  priority  of  all  claims  under 
the  assignment,  relate  only  to  the  liabilities  of 
the  insurance  office  to  the  assignees,  and  not 
to  the  rights  inter  se  of  persons  claiming  to  be 
interest^  in  the  policy-moneys.  Xewman  v. 
Sewman,  54  L.  J.,  Ch.  698  ;  28  Ch.  D.  674  ;  62 
L.  T.  422 ;  33  W.  R.  506. 

Baakmptey— Mortgage— flubsequeat  Audgn- 
mant — ^Vo  Sfotioe  of  Baakniptej.] — A  person 
insured  his  life,  mortgaged  the  policy,  and 
became  bankrupt,  but  never  entered  the  policy 
in  his  schedule,  and  paid  the  premiums  and 
received  bonuses.  Shortly  after  his  death  his 
mortgagee  gave  notice  to  the  insurance  office 
of  the  assignment,  but  the  assignee  in  bank- 
ruptcy gave  no  notice  to  the  office  of  the  bank- 
ruptcy, and  the  commissioner  in  bankruptcy 
ordered  a  sale  of  the  policy.  The  office  paid  the 
proceeds  into  court  under  the  Trustee  Act: — 
Held,  that  the  assignee  in  bankruptcy  was 
entiUed.  Webb,  In  re,  36  L.  J.,  Ch.  341 ;  16 
L.T.  89;  16W.  B.629. 

DeflnitensM  of  ITotioe  —  Aotion  Fending  — 
Xaiateaanoe.]  —  Policy-holders,  whose  claims 
for  payment  were  disputed  by  the  insurance 
company,  deposited  the  policy  as  a  security. 
The  depositees  brought  an  action,  in  the  name 
of  the  depositors,  against  the  company,  and, 
pending  the  action,  sub-mortgaged  the  policy 
with  o&er  securities.  Af terwa^  the  depositees 
gave  notice  to  the  sub-mortgagee  to  hold  at  the 
disposal  of  a  bank  any  balances  which  might  be 
due  from  the  sub-mortgagee  to  the  depositees, 
and  the  bank  at  the  same  time  wrote  a  letter  to 
the  sub-mortgagee,  who  sent  an  answer,  and 
both  the  letter  and  the  answer  referred  to  the 
policy-moneys  as  being  part  of  the  balances 
mentioned  in  the  notice : — ^Held,  that  the  notice 
created  a  valid  security  on  the  insurance  money 
in  favour  of  the  bank,  being,  with  the  letters, 
sufficiently  definite,  and  the  pendency  of  the 
action  not  creating  any  objection  on  the  ground 
of  maintenance.  Myers  v.  United  Chuirantee  and 
Life  Auuranee  Cb.,  7  De  a.  M.  &  G.  112. 

TerbaL] — ^A  verbal  notice  to  an  insurance 

company  of  an  assignment  of  a  policy  is  sufficient 
to  give  priority  over  subsequent  assignees.  North 
BriiiMh  Inmranee  Cb.  v.  Hallett^  7  Jur.  (N.8.) 
1263  ;  9  W.  R.  880. 

Where  verbal  notice  was  given  by  the  assignor 
of  a  policy  to  the  resident  director  of  the  com- 
pany as  such,  the  priorities  of  the  parties  will 
not  be  affected  by  the  fact  of  his  having  made 
no  entry  of  it  in  the  books,  or  any  communica- 
tion respecting  the  notice  to  the  company.  lb. 
See  also  King^e  Ettate,  In  re,  ante,  coL  49. 

Agreement  to  Xzeente  Xortgage.]— An 

agreement  in  writing  to  execute  on  request  an 


effectual  mortgage  of  a  policy  of  assurance 
deposited  at  the  time  of  the  agreement  as 
security  for  a  loan,  is  not  an  assignment  of 
such  policy  within  the  meaning  of  the  Policies 
of  Assurance  Act,  1867.  Therefore,  notice  to  the 
assurance  company  of  such  an  agreement  does 
not  give  under  that  act  any  priority  over  a  prior 
equitable  mortgagee  who  has  given  no  notice, 
but  has  possession  of  the  policy.  Spencer  v. 
Clarke,  47  L.  J.,  Ch.  692 ;  9  Ch.  D.  137 :  27 
W.  B.  133. 

CoBitmetiTe  Votioe  of  Xzistenee  of  Prior 
Aisignmewl] — ^The  holder  of  a  policy  of  assur- 
ance on  his  own  life  deposited  it  with  A.  by 
way  of  equitable  mortgage  to  secure  a  loan. 

A.  retained  the  policy,  but  gave  no  notice  to  the 
company.  B.  afterwards,  in  ignorance  of  this 
prior  mortgage,  agreed  to  lend  money  to  the 
policy-holder  upon  a  deposit  of  the  same  policy, 
and  the  policy-nolder,  alleging  that  he  had  left 
the  policy  at  home  by  mistake,  and  promising 
forthwith  to  deliver  it  to  B.,  took  the  loan  and 
signed  a  memorandum  that  he  had  deposited  the 
policy  with  B.  and  that  he  undertook  on  request 
to  execute  to  B.  an  effectual  mortgage  of  it. 

B.  gave  to  the  company  notice  of  h&  loan  and 
memorandum  of  deposit,  and  frequently  applied 
to  the  policy-holder  for  the  policy,  but  the  policy- 
holder made  various  excuses  for  not  hanoing  it 
over,  and  died  leaving  it  in  the  possession  of  A. : 
— Held,  that  the  circumstances  of  the  cose  were 
such  as  to  put  B.  on  inquiry  at  the  time  of  the 
loan,  and  to  fix  him  with  constructive  notice  of 
A.'s  security,  and  that  the  title  of  A.,  as  in 
possession  of  the  policy,  must  prevail  over  that 
of  B.,  although  B.  did  and  A.  did  not  give  notice 
to  the  company.    lb. 

Solieitor's  lien.]— The  general  rule  that  the 
assignee  of  a  chose  in  action  takes  subject  to  all 
the  equities  is  in  no  way  altered  by  the  Policies 
of  Assurance  Act,  1867,  or  by  the  Judicature  Act, 
1873.  It  is  not  necessary  for  a  solicitor  who  has 
a  lien  for  costs  on  a  policy  of  assurance  to  give 
notice  of  it  to  the  insurance  company  in  order  to 
preserve  his  lien  against  subsequent  mortgagees 
of  the  policy  who  give  such  notice.  West  of 
England  Bank  v.  Babehelor,  51  L.  J.,  Ch.  199 1 
46  L.  T.  132  ;  30  W.  R.  364. 

Mortgagee  without  Votioe— Mortgagor  hold- 
ing Foliey  without  Title.]— A  sale  by  auction  of 
a  policy  of  insurance  by  a  client  to  his  solicitor,  in 
whose  possession  the  policy  was,  was  set  aside ; 
but  the  claim  of  a  mortgagee  without  notice, 
with  whom  the  policy  hi^  been  deposited  by 
that  solicitor  to  secure  the  payment  of  money, 
was  established.  Lawrence  v.  Galstoorthf^  8- 
Jur.  (ir.8.)  1049. 

Administratioa-— Sitato  of  Assignor  InsolTont.] 
— ^L.,  at  the  time  of  his  decease,  was  indebted  to 
H.,  to  whom  and  to  another  he  had  assigned  a 
policy  of  insurance,  the  proceeds  of  which  were 
received  by  H.,  and  in  part  applied  in  liquidation 
of  his  debt.  In  administering  the  estate  of  L., 
which  was  insolvent,  H.  claimed  to  retain  the 
money  which  he  had  received,  but  the  chief 
clerk  refused  to  allow  the  claim.  On  application 
to  vary  his  certificate,  the  court  declared  that  the 
sum  received  by  H.,  and  applied  in  liquidation 
of  his  debt,  was  assets  for  the  benefit  of  all  the 
creditors.  Xato,  In  re,  Beyer  v.  Adams^  3  Jur*. 
(NA)  710  ;  6  W.  R.  796. 
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Bj  Solioitor—Bankniptej— Order  and  Dii- 
poiitioii.] — In  1816  D.  assigned  a  policy  of  in- 
surance on  his  life  to  a  trustee  to  secure  a  sum 
of  money  owing  to  W.,  and,  soon  afterwards, 
the  solicitor  of  w.  caused  a  memorandum  to  be 
entered  in  the  office  of  the  insurance  company, 
directing  that  all  letters  were  to  be  sent  to  such 
solicitor,  and  the  premiums  were  thenceforth 
paid  by  W.,  through  the  hands  of  such  solicitor ; 
but  the  insurance  company  were  not  informed 
on  whose  behalf  the  solicitor  acted.  In  1826  D. 
became  bankrupt,  and  his  assignees  declined  to 
interfere  respecting  the  policy.  The  premiums 
continued  to  be  paid  by  W.  through  his  solicitor 
during  his  life,  and  by  the  executors  of  W. 
through  their  bankers  after  his  death.  D.  died 
in  1839  : — Held,  that  the  policy  was  in  the  order 
and  disposition  of  the  bankrupt,  and  that  there 
was  not  any  notice  given  to  the  insurance  office 
of  the  assignment  of  the  policy  to  take  it  out  of 
such  order  and  disposition,  and  that  the  conduct 
of  the  assignees  did  not  amount  to  an  abandon- 
ment of  any  right  which  they  had  to  the  benefit 
of  the  policy.  West  ▼.  Reid,  2  Hare,  249 ;  12 
L.  J.,  Ch.  245  ;  7  Jur.  147. 

To  Looal  Agent  of  Ixumrers.] — ^A  trader 

who  was  local  agent  of  a  Scotch  insurance  com- 
pany, having  their  principal  place  of  business 
in  Edinburgh,  and  having  an  agent  in  Dublin 
for  all  Ireland,  by  whom  the  local  agents  were 
appointed,  and  with  whom  they  communicated, 
effected  an  insurance  with  the  ojmpany  upon  his 
own  life,  and  assigned  it  to  a  bank,  to  secure  a 
debt  due  by  him.  The  agent  of  the  bank 
formally  required  him  to  take  notice  of  the 
assignment,  to  which  he  replied  that  he  would, 
and  that  no  written  notice  was  necessary.  No 
farther  notice  of  the  assignment  was  given  to  the 
insurance  company,  and  he  subsequently  became 
a  bankrupt,  and  died.  There  was  nothing  on  the 
face  of  the  policy  to  shew  where  or  through 
whom  it  had  been  effected : — Held,  that  as  there 
was  nothing  to  shew  that  the  insurance  was  a 
local  transaction,  there  was  not  sufficient  notice 
of  the  assignment  of  the  policy,  and  the  assignee 
of  the  bankrupt  was  entitled  to  the  money. 
Hennessei/,  In  r«,  5  Ir.  Eq.  R.  259  ;  1  Con.  &  L. 
569;  2Dr.  &War.  555. 

Onoi  of  ProTing.] — On  a  deposit  of  a  policy 
of  assurance,  by  way  of  equitable  mortgage,  the 
onus  does  not  lie  on  the  mortgagee  to  shew  that 
notice  of  the  deposit  was  given  to  the  office 
before  the  act  of  bankruptcy,  but  with  the 
assignees,  to  shew  that  it  was  not.  Stevens^  Ex 
parte^  4  Deac.  &  0. 117. 

Suffloienej.] — ^A  party  to  whom  the  bankrupt 
had  assigned  a  policy  of  assurance  sends  an  agent 
to  the  office  for  the  purpose  of  paying  the  annual 
premium,  who,  in  course  of  conversation  with 
one  of  the  clerks  in  the  office,  tells  him  of  the 
policy  having  been  so  assigned : — Held,  that 
this  was  not  sufficient  notice  to  the  insurance 
office.    CarhUy  Exparte^  4  Deac.  &  C.  354. 

An  equitable  mortgagee  of  two  policies  of 
assurance,  which  the  bankrupt  had  effected  on 
his  own  life,  writes  to  the  insurance  office,  saying, 
'*I  am  holder  of  the  undermentioned  policies," 
stating  the  particulars  of  the  policies  in  question, 
and  inquiring  what  sum  the  office  would  give,  if 
they  were  delivered  up  to  be  cancelled  : — Held, 
that  this  was  a  sufficient  notice  to  the  office  of  a 
jchange  of  ownership.    Strlght^  Ex  parte^  Eyles^ 


In  re,  2  Deac.  &  C.  814 ;  Mont.  502  ;  2  IL..  . 
12.  See  2(tfn?iyson,  Ex  parte,  Mont.  6 
67. 

fi.  Rights  of  MoBTOAasRS. 

Foreeloivre  on  Von-payment.] — A.  an 
being  jointly  interested  in  a  policy  on  a  dc 
life,  agreed  with  each  other  that  A.  should 
up  the  policy,  and  B.  contribute  a  share  c 
premiums  : — Held,  that  A.  was  entitled  to 
close  B.  for  non-payment  of  his  share  o 
premiums.  Parker  v.  Anglesey  (MarquU 
L.  T.  482  ;  20  W.  B.  162. 

Where  there  are  no  funds  to  keep  up  i 
gaged  policies  of  insurance,  the  mortgagee  1 
right  to  have  them  sold.  Ford  v.  Tynte,  41 . 
Ch.  758  ;  27  L.  T.  804. 

Abandonment  of  Seonritj.] — ^A  deed  of  as 
ment  provided  that  the  debtor's  affairs  shouJ 
administered  as  in  bankruptcy,  and  prov 
that  it  should  not  affect  any  surety  or  seci 
which  any  of  the  creditors  might  have  ;  bnt 
if  such  security  should  be  enforceable  agii 
the  debtor  or  his  estate,  then  the  creditor,  ui 
he  consented  to  abandon  his  security,  Bhoulc 
entitled  to  receive  dividends  upon  so  much  < 
of  his  secured  debt  as  might  remain  after  c 
security  should  have  been  realised,  or  a 
credit  should  have  been  given  for  the  full  va 
A  creditor  held  a  policy  upon  the  life  of 
debtor,  which  at  the  time  of  the  assignment  ^ 
of  no  appreciable  value,  and  he  proved  for  s 
received  a  dividend  upon  the  whole  amount 
his  secured  debt  without  taking  credit  for 
policy : — Held,  that  he  had  not  abandoned 
security.    Ih, 

Bale  of  Equity  of  Bedemption  set  aside.] — 1 
sale  of  an  equity  of  redemption  in  a  reversion 
interest  belonging  to  the  mortgagor,  and  in  t 
policies  of  assurance  on  his  life,  was  set  aside 
the  ground  of  undervalue.  The  two  mortgag 
policies  of  assurance  having  in  the  purchase 
hands  been  allowed  to  lapse,  and  a  new  poll 
having  been  substituted  for  them  by  the  pi 
chaser : — Held,  that  the  vendor  was  at  liberty 
adopt  what  the  purchaser  had  done  in  the  matt 
of  the  substitution  of  the  new  policy,  and  ya 
on  redeeming,  entitled  to  the  substituted  poli( 
as  part  of  the  equity  of  redemption.  NesUtt 
Berridge,  Butler  v.  Berridge,  4  Be  G.  J.  &  I 
45  ;  10  Jur.  (N.s.)  63 ;  9  L.  T.  588  ;  12  W.  1 
283  ;  3  N.  R.  53. 

Balanoe — ^Uniecnred  Debti.] — The  mortgagee 
of  a  policy  of  assurance,  mortgaged  to  them  b 
a  deceased  testator  to  secure  a  sum  of  mone} 
received  after  his  death,  under  the  policy,  a  sun 
exceeding  the  amount  due  to  them  for  principa 
and  intei'est  in  respect  of  the  mortgage  debt 
They  were  also  creditors  of  the  testator  for  othe 
debts  not  secured : — Held,  that  they  wen 
entitled  to  retain  the  balance  in  their  hands  ii 
discharge  of  their  unsecured  debts.  Hatelfm 
or  Hazlefoift,  In  re^  Chauniler's  Claim,  41  L.  J. 
Ch.  286 ;  L.  R.  13  Eq.  327  ;  26  L.  T.  146. 

Itanhalling.]— A  mortgagee  of  a  life  estate 
and  policies  of  assurance  had  also  obtained  sub- 
sequent judgments,  being  charges  under  1  &  2 
Vict.  c.  110,  on  the  life  estate.  There  were  inter- 
vening incumbrances  on  the  life  estate  only. 
On  his  first  mortgage  being  discharged  out  of 
the  life  estate : — Held,  that  the  next  incum- 
brancer was  entitled,  on  the  prmciple  of  mar- 
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shalling,  to  be  paid  out  of  the  policies,  and  that 
the  first  mortgagee  could  not,  by  consolidating 
his  securities,  throw  his  subsequent  charges  on 
the  policies  so  as  to  prevent  this.  Ford  v.  Tynte^ 
41  L.  J.,  Ch.  768  ;  27  L.  T.  304. 

H.  was  surety  to  an  insurance  company  for  a 
loan  secured  on  policies  on  the  life  of  the  debtor. 
The  oiSce  held  another  policy  as  security  for 
another  loan  for  the  same  debtor.  The  debtor 
became  bankrupt,  and  the  company  sued  the 
surety.  He  paid  part  of  the  debt : — ^Held,  that 
on  the  falling  in  of  the  policies,  the  surety  was 
entitled  to  have  the  securities  marshalled  so  as 
to  be  {laid  in  f ulL  including  the  costs  of  defend- 
ing the  action.  Hetfman  v.  Dubois^  41  L.  J.,  Ch. 
224  ;  L.  R.  13  £q.  158  ;  23  L.  T.  558. 

The  debtor*8  wife  had  paid  the  surety  part  of 
the  money  he  had  paid  as  surety  out  of  her 
separate  estate : — ^Held,  she  was  not  a  necessary 
party  to  a  suit  by  the  surety  to  obtain  the  benefit 
of  his  security.    lb. 

Set-oitl — ^The  money  payable  on  a  policy  on 
the  life  oi  A.  deposited  with  the  insurance  com- 
])any  as  a  security  for  a  loan  to  B.  is  to  be  paid  to 
the  surety  of  B.,  satisfying  the  loan,  and  cannot 
be  set  off  against  a  debt  due  by  A.  to  the 
company  of  which  B.*s  surety  had  no  notice. 
Jeffery's  Policy,  In  re,  20  W.  K.  857. 

Produotion  of  Deed  in  Action.] — See  Carter 
V.  Ilubbachj  infra,  coL  75. 

Premiums  —  Lien  —  Costs  —  Land  Agents' 
Charges.] — ^A  testator  assigned  policies  of  assur- 
ance on  his  own  life  to  his  solicitor  as  trustee,  to 
secure  to  mortgagees  the  repayment  of  a  loan. 
On  a  claim  against  the  testator's  estate  of  a  lien' 
on  the  policy-moneys  (a)  in  respect  of  solicitor's 
costs,  (b)  in  respect  of  premiums  paid  by  the 
solicitor  on  the  policies,  and  (c)  in  respect  of 
work  done  as  a  land  agent : — Held,  that  the 
solicitor  was  entitled  to  be  repaid  the  premiums 
and  to  a  lien  in  respect  of  his  solicitor's  costs, 
but  that  land  agency  charges  were  not  the  sub- 
ject of  a  lien.  Walker^  In  re,  Meredith  y. 
Walker,  3  B.  455  ;  68  L.  T.  517. 

See  further  as  to  premiums,  supra,  col.  30, 
Premiums. 

Xarxied  Woman — ^Poliey  oroated  for  purpose 
of  Mortgage— Chose  in  Action  of  Wife.] — A 
married  woman,  entitled  to  income  for  her 
separate  use,  agieed  to  assist  her  husband  in 
obtaining  a  loan  from  an  assurance  company. 
A  policy  was  accordingly  effected  with  the 
company,  by  which  a  sum  of  money  was 
assured  to  the  surviyor  of  the  husband  and  wife 
upon  the  death  of  the  one  first  dying.  By  a 
mortgage  deed  of  the  same  date,  reciting  an 
agreement  for  a  loan  by  the  office  at  the  request 
of  husband  and  wife,  the  wife  assigned  her 
separate  income,  and  the  husband  the  policy,  by 
way  of  mortgage  for  securing  the  sum  adyanced 
by  the  company.  By  the  same  deed  the  husband 
and  wife,  the  wife  joining  for  the  purpose  of 
binding  her  separate  estate,  coyenanted  that  the 
husband  would  pay  the  premiums,  and  there 
was  a  declaration  by  the  nusband  sdone  that  if 
he  did  not  pay  them  the  mortgagees  might  pay 
them  out  of  income,  and  a  dedaration  by  all 
parties  that  if  the  policy-moneys  became  payable 
before  the  mortgage  debt  was  paid,  the  company 
might  pay  it  out  of  those  moneys.  After  the  death 
of  the  husband  the  wife  claimed  the  moneys 
payable  under  the  policy : — ^Held,  that  although 


the  policy,  if  taken  alone,  created  an  interest  in 
the  wife  not  capable  of  being  assigned  so  as  to  bar 
her  right  by  sunriyorship,  yet  as  it  had  been 
created  for  the  purpose  of  the  mortgage,  and  as 
a  part  of  the  same  transaction,  and  in  pursuance 
of  a  contract  that  it  should  be  a  security  to  the 
company,  the  wife's  interest  was  included  in  the 
security.  Winter  y.  Eaeum,  2  De  G.  J.  k,  8. 
272  ;  10  Jur.  (N.8.)  759  ;  12  W.  B.  1018. 

Poliej  effoeted  ai  part  of  Mortgage  Trans- 
aetioa— Annuity  granted  by  Mortgagor— Bights 
to  Poliey-Meney.J— A.,  a  tenant  for  life,  granted 
an  annuity  to  B.  for  B.'s  life,  in  consideration  of 
500Z.,  and  a  policy  of  insurance  on  A.'s  life  was 
assigned  absolutdy  to  B.  in  order  the  more 
effectually  to  secure  the  payment  of  the  annuity 
and  the  repayment  of  the  500Z. ;  and  it  was  agreed 
that  as  soon  as  A.  should  giye  unexceptionable 
security  for  the  annuity,  it  should  be  decreased 
by  amount  of  the  annual  premium  of  the  policy, 
which  was  to  be  paid  by  B.  out  of  the  annuity 
until  such  security  should  be  giyen.  No  other 
security  was  giyen  for  the  annuity,  and  the 
premiums  were  paid  by  B.  until  her  death  : — 
Held,  that  the  representatiyes  of  B.  were  entitled 
to  the  policy,  although  scyeral  annual  premiums 
had  been  paid  by  A.  after  the  death  of  B. 
Kavanagh  y.  Waldron,  9  Ir.  Eq.  B.  279;  3  Jo.  &  Lat. 
214. 

Equitable  Belief— Personal  Decree  against 
Mortgagor.] — An  assignment  of  a  policy  by  way 
of  mortgage  contained  no  coyenant  to  pay  the 
debtsecui^ ;  and  the  mortgagee  in  consideration 
of  a  sum  equal  to  the  debt  deliyered  to  the 
plaintiff  as  security  the  assignment,  the  policy, 
and  a  promissory  note  of  the  mortgagor  for  the 
amount  of  the  debt.  The  plaintiff  filed  a  bill 
against  the  mortgagor  and  mortgagee,  praying 
the  ordinary  relief ;  and  the  mortgagor  before 
answer  serycd  the  plaintiff  with  notice  offering 
all  the  equitable  relief  to  which  he  was  entitled. 
The  cause  haying  come  to  a  hearing : — Held, 
that,  eyen  supposing  the  mortgage  contained  an 
implied  coyenant  to  pay  the  debt,  the  court  could 
not  pronounce  a  decree  against  him  or  grant  more 
than  the  ordinary  equitable  reiiel  Hindi  y. 
Blacker,  Ir.  B.  11  Eq.  322. 

d.  Gift. 

Without  Assignment.]— B.  haying  insured  his 
life,  handed  the  policy  over  to  his  mother,  telling 
her  that  she  mignt  keep  it,  and  he  subsequently 
handed  oyer  to  her  two  receipts  for  premiums 
paid  by  him  on  the  policy.  There  was  no  assign- 
ment of  the  policy,  but  his  mother  retained  it  in 
her  possession  and  had  it  in  her  possession  at 
the  time  of  his  death.  In  an  action  by  B.'s 
administratrix  for  the  recoyery  of  the  policy 
and  receipts :  —  Held,  that  though  the  gift 
passed  no  right  to  the  mother  to  reooyer  the 
money  secured  by  the  policy,  the  administratrix 
neyertheless  could  not  maintain  detinue  or  troyer 
against  her  for  the  documents.  Rumment  y. 
Hare,  46  L.  J.,  Ex.  SO  ;  1  Ex.  £).  169  ;  34  L.  T. 
407  ;  24  W.  B.  385— C.  A. 

H.  insured  his  life  for  lOOZ.  and  gaye  the  policy 
to  his  wife  on  condition  that  she  paid  the  pre- 
miums. He  afterwards  devised  all  his  property 
to  the  plaintiff,  who  was  his  sole  executrix,  upon 
trust  fur  his  children.  The  wife  took  possession 
of  the  policy,  and  paid  all  the  premiums  out  of 
her  separate  estate  : — Held,  that  the  ])olicy  passed 
under  the  will  to  the  plaintiff,  as  there  was  no 
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assigmnent  in   writing.    Hmoes  ▼.  Prudential 
jLuuraiuje  Of,,  49  L.  T.  138. 

Where  a  man  effects  an  insurance  on  his  own 
life,  bnt  in  his  daughter's  name,  and  pays  the 
premiums  himself : — Held,  that  though  he  retains 
the  policy  in  his  own  possession,  it  is  a  complete 
gift  to  the  daughter,  and  she  is  on  his  death 
entitled  to  the  insurance  moneys.  Richardwny 
In  re,  Wedon  v.  Biohardeon,  47  L.  T.  514. 

Donatio  Mortis  CauiA.]— A  policy  of  life 
insurance  may  be  the  subject  of  a  donatio  mortis 
causft.  WUt  T.  Amiu,  1  B.  &  S.  109 ;  80  L.  J., 
Q.  B.  318 ;  7  Jur.  (H.S.)  499 ;  4  L.  T.  283 ;  9 
W.  R.  691.  8.  P.  and  8,  C,  Amiu  v.  WiU,  8 
Beav.  619. 

Voluntary  Asiigmnent — Sale  by  Asiignoo — 
Title.] — ^A.  insult  his  life,  and  afterwards 
assigned  the  policy  to  B.  for  a  nominal  considera- 
tion.  B.'s  executors  then  sold  and  assigned  the 
policy  to  D.  for  valuable  consideration,  and  then 
D.'s  executors  sell  it  to  E. : — Held,  that  they 
could  make  a  good  title  to  the  policy,  and  that 
K.  was  bound  to  complete  his  purchase.  Ashley 
V.  Ashley,  3  Sim.  149. 

EfEect  given  to  voluntary  assignment  of  a 
policy  of  assurance  containing  an  irrevocable 
power  of  attorney.  Pearson  v.  Amicable  Assur- 
ance Office,  27  Beav.  229.  And  see,  supra,  col. 
45,  as  to  voluntary  assignment. 

e.  Sale. 

Misrepresentation.] — A  policy  on  the  life  of 
A.  had  been  assigned  to  the  plaintiff ;  the  defen- 
dant having  privately  ascertained  that  A.  was 
dangerously  ill,  treated  with  the  plaintiff  for  the 
purchase  of  the  policy  for  a  small  sum,  repre- 
senting it  as  the  then  value  of  the  policy,  the 
plaintiff  not  being  aware  of  A.*s  illness : — Held, 
that  the  sale  was  void,  and  that  the  plaintiff 
might  recover  the  value  of  the  policy  in  an  action 
of  trover.    Jones  v.  Keene,  2  M.  &  Bob.  848. 

A  sale  by  auction  of  a  policy  of  assurance  on 
the  life  of  a  third  person  cannot  be  invalidated 
on  the  ground  of  ^ud,  because  the  particulfus 
of  sale  did  not  mention  that  the  vendor  had  only 
a  redeemable  interest  in  the  life  of  the  party 
insured,  although  that  interest  is  afterwards 
redeemed,  if  the  practice  of  the  office  is  to  pay 
such  policies  without  inquiring  into  the  continu- 
ance of  the  interest,  and  if  there  is  no  misrepre- 
sentation or  improper  concealment  of  facts  by 
the  vendor.     Barber  v.  Morris,  1  M.  &  Bob.  62. 

Inonmbranoei/I — ^A.  agreed  to  assign  a  life 
policy  to  B.  When  the  policy  was  Sected,  it 
was  agreed  that  the  payment  of  one-thiid  of  the 
annual  premiums  should  be  deferred  until  the 
death  of  the  person  insured,  and  be  a  charge  on 
the  policy : — ^Held,  that  this  was  an  incumbrance 
on  the  policy,  which  the  assignor  was  bound  to 
discharge.      Oatayes  v.  Mother,  34  Beav.  387. 

Assignees  for  value  of  a  life  policy  hold  subject 
to  the  equities  affecting  the  same.  The  30  &  31 
Vict.  c.  144,  has  not  altered  their  position  in  this 
respect.  British  Equitable  Insurance  Co.  v.  Q,  W, 
By.,  38  L.  J.,  Ch.  132 ;  19  L.  T.  476  ;  17  W.  R.  43. 

/,  Operation  op  BANKBUPTor. 

Order  and  Disposition.] — ^As  to  what  is  neces- 
sary to  take  a  life  policy  out  of  the  order  and 
disposition  of  the  bankrupt.  See  Bankbuptct, 
Obdbr  and  Disposition. 


Paymont  of  Prsmiiimf.]— The  154th 
of  the  Bankruptcy  Act  of  1861  dischi 
bankrupt  from  liability  as  a  surety  in  res 
payments  of  premiums  on  a  policy  of  ini 
becoming  due  subsequently  to  the  date 
adjudication.  Sawnders  v.  Best^  17  C.  I 
731 :  10  Jur.  (N.8.)  1204 ;  11  L.  T.  4: 
W.  B.  160. 

A.  borrowed  money  of  B.,  and  execated 
of  assignment,  by  way  of  mortgage,  to  ] 
policy  on  his  own  life,  with  a  oovenant  1 
up  the  annual  payments  for  premiums  :- 
that  this  was  not  a  liability  to  pay  money 
contingency  provable  under  12  &  13  Vict. 
8. 178.  MUealfe  v.  Hanson,  35  L.  J.,  Q.  I 
L.  R.  1  H.  L.  242. 

A  defendant  covenanted  to  pay  a  sv 
instalments,  and  to  pay  the  premiums  on  a 
effected  on  the  life  of  B.,  so  that  his  life 
be  continually  insured  in  1,0002.,  and  to  p 
the  receipt  for  the  premium.  In  an  act 
this  covenant,  the  declaration  allegei 
breaches — non-payment  of  the  premiumi 
non-production  of  the  receipt  for  the  pre 
The  defendant  pleaded  a  certificate  of  conf o 
under  an  adjudication  of  bankruptcy, 
plaintiff  new  assigned  that  the  actioi 
brought  for  the  non-payment  and  non-prod 
of  a  premium  which  became  due  after  filii 
declaration  of  insolvency,  and  after  the  ; 
ance  of  the  certificate.  The  defendant  pi 
an  equitable  plea,  that  after  filing  the  pc 
for  adjudication,  the  plaintiff  proved  part  • 
debt,  and  elected  to  take  the  benefit  o 
petition  with  respect  to  the  whole  debt : — 
that  the  plea  to  the  new  assignment  was  a 
equitable  answer.  Elder  v.  Beaumont,  8  £1. 
353  ;  27  L.  J.,  Q.  B.  25 ;  4  Jur.  (N.S.' 
6  W.  B.  67. 

Policy  if  Chose  in  Action — Bankruptcy 
1868. ]~A  life  policy  is  a  "thing  in  ac( 
within  the  exception  to  the  reputed  owne 
clause  of  the  Bankruptcy  Act,  1869,  s.  15,  sul 
Ibbetson,  Ex  parte,  Moore,  In  re,  8  Ch.  D. 
39  L.  T.  1 ;  26  W.  R.  84^—0.  A. 

The  second  mortgagee  of  a  policy  of 
assurance  gave  no  notice  of  his  mortgage  t 
first  mortgagee  or  to  the  insurance  compan 
after  the  mortgagor  had  filed  a  liquidation 
tion,  and  a  trustee  had  been  appointed  undc 
— ^Held,  that  the  policy  being  a  thing  in  ac 
and  as  such  excepted  from  the  reputed  op 
ship  clause  of  the  Bankruptcy  Act,  1869, 
second  mortgagee  was  entitled  to  the  policy 
ject  to  the  rights  of  the  first  mortgagee.    II 

Ordor  and  Disposition  of  Assignor.]— Assig 
of  policies  gave  no  notice  to  the  insurance  of 
till  after  the  bankruptcy  and  subsequent  d 
of  the  assignor  whose  life  the  policies  insi] 
The  assignee  in  bankruptoy  had  not  then  g 
notice : — ^Held,  that  the  policies  belonged  to 
estate  of  the  bankrupt.  Ourrie,  In  re,  Caldi 
Ex  parte,  41  L.  J.,  Bk.  55  ;  L.  R.  13  Eq.  188 
W.|R.  363.    And  see  cases,  ante,  cols.  56,  59. 

A  policy  on  the  life  of  a  bankrupt,  who 
then  manager  of  a  branch  of  the  insnrance  o 
pany,  was  subject  to  a  condition  that  all  not 
of  assignment  or  cheques  should  be  given 
writing  at  the  principal  plaoe  of  business  of 
company.  The  bankrupt,  whilst  mana^ 
assigned  the  policy ;  and  no  notice  was  given 
the  head  office : — ^Held,  that  the  policy  was 
the  bankrupt's  order  and  disposition  with 
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aasent  of  the  true  owner.  Toungy  In  re,  25  L.  R., 
It.  372. 

A  mortgagee  of  a  policy  of  insurance  effected 
in  the  name  of  a  deceased  person  does  not,  bj 
giving  notice  to  the  executors,  without  giving 
notice  to  the  company,  take  the  policy  out  of  the 
order  and  disposition  of  the  mortgagor.  Thomjh 
son  T.  Tompkins  J  2  Dr.  &  Sm.  8  :  8  Jur.  (N.S.) 
185  ;  6  L.  T.  805  ;  10  W.  B.  810. 

Executors  transferred  a  fund,  part  of  their 
testator's  estate,  into  court,  under  the  Trustee 
Belief  Act.  One  of  the  residuary  legatees  mort- 
gaged his  diare,  and  the  mortgagee  gave  notice 
to  the  executors,  and  did  not  obtain  a  stop 
order.  The  mortgagor  became  bankiiipt,  and  his 
assignees  obtain^  a  stop  order : — Held,  that  the 
previous  notice  was  sufucient  to  take  the  mort- 
gagor's share  of  the  fund  out  of  his  order  and 
and  disposition.  lb,  8s6  also  as  to  Notice, 
supra,  col.  56. 


Bight  of  Aidgnses.] — ^A  policy  of  insur- 
I  of  the  bai " 


ance  on  the  life  of  the  bankrupt  passes  to  his 
assignees.  Schoudler  ▼.  Waoe,  1  Gamp.  487. 
But  see  Grant  v.  Hill,  4  Taunt  880.  WiUs  t. 
Wells,  2  Moore,  247  ;  8  Taunt.  264. 


Polie J  Eflfoetad  by  iBiolyent  to  Seenre 


Debt — Payment.] — ^Assignees  in  insolvency  held 
to  be  entitled  to  a  policy  of  assurance  on  iLe  life 
of  an  insolvent,  effected  to  secure  a  sum  of  money 
borrowed  by  the  insolvent,  but  afterwards  paid 
off,  the  policy  having  been  effected  at  the  expense 
of  the  insolvent,  and  mentioned  in  his  schedule 
as  one  of  the  securities  for  the  debt.  JStcrie's 
Trvst,  /a  re,  I  Giff.  94 ;  28  L.  J.,  Oh.  888 ;  5  Jur. 
(H.s.)1153. 


g.  Trust  fob  Wife  aitd  Children. 

MiMt  ol] — ^A  husband  effected  a  policy  for 
the  benefit  of  his  wife  and  children  under  the 
Married  Women's  Property  Act,  1870,  and  died 
insolvent  His  wife  and  one  child  of  the  nuur- 
riage  predeceased  him.  Upon  a  petition  by  his 
surviving  children,  under  the  10th  section  of  the 
act  for  the  appointment  of  a  trustee  of  the 
policy-money  and  for  a  declaration  as  to  the 
rights  of  the  petitioners : — Held,  that  the  court 
IiSa,  under  that  section,  no  jurisdiction  to  do 
more  than  make  the  order  appointing  a  trustee ; 
but  since  under  the  policy  there  was  a  trust 
either  for  the  wife  for  life  with  remainder  to  the 
children,  or,  in  the  alternative,  for  the  wife  and 
children  as  joint-tenants,  the  order  was  directed 
to  be  prefaced  with  an  expression  of  opinion  that 
the  wife  took  no  interest  and  that  the  surviving 
children  took  as  joint-tenants.  Mellor's  Polioy 
Trusts,  In  re,  infra,  not  followed.  Adam^  Policy 
Trusts,  In  re,  52  L.  J.,  Ch.  642  ;  23  Ob.  £).  525  ; 
48  L.  T.  727 ;  31  W.  B.  810. 

Semble,  a  policy  effected  by  a  husband  under 
8. 10  of  the  Married  Women's  Property  Act,  1870, 
'*  for  the  btoefit  of  his  wife  and  childreu,"  should 
be  read  in  conjunction  with  that  section,  and 
should,  by  virtue  of  the  words  "  separate  use  "  in 
the  section,  be  construed  as  giving  the  wife  a 
life  interest  only,  with  remainder  to  the  children. 
lb. 

In  a  similar  case  widow  and  children  held 
entitled  as  joint-tenants  to  the  policy-moneys. 
Dictum  in  Adams'  Policy  Trusts,  supra,  not 
followed.  Daviet"  Policy  Irustt,  In  re,  61  L.  J., 
Ch.  660  ;  [1892]  1  Ch.  D.  90 ;  66  L.  T.  104. 

VOL.  vin. 


A  husband  effected  a  policy  for  the  benefit 
of  his  wife  and  children  under  the  Married 
Women's  Property  Act,  1870.  The  husband  died 
insolvent,  and  the  vnfe  being  in  poor  circum- 
stances, so  that  the  income  of  the  policy-moneys 
was  not  sufficient  to  support  her  and  the  chil- 
dren, the  moneys  were  distributed  as  if  the 
husband  had  died  intestate.  Mellor's  Polioy 
Trusts,  In  re,  47  L.  J.,  Ch.  246  ;  7  Ch.  D.  200 ; 
26  W.  R.  309. 

Where  a  husband  surrendered  a  policy  on  his 
life  which  was  of  no  value  and  received  in  sub- 
stitution a  similar  policy  which  provided  that 
the  sum  insured  should  be  paid  to  the  wife  in 
case  she  survived  her  husband,  and  the  wife  paid 
all  the  premiums  until  the  death  of  her  husband, 
who  died  insolvent : — Held,  that  the  transaction 
was  protected  by  s.  10  of  the  Married  Women's 
Property  Act,  1870,  and  that  the  widow  was 
entitled  to  the  policy-money.  Holt  v.  Eoerall, 
45  L.  J.,  Ch.  433  ;  2  Ch.  D.  266  ;  34  L.  T.  599  ; 
24  W.  R.  471—0.  A. 

A  married  man  insured  his  life  under  a  policy 
which,  after  reciting  that  he  was  desirous  A 
assuring  his  life  u2Kler  the  provisions  of  the 
Married  Women's  Property  Act,  1870,  for  the 
benefit  of  his  wife  and  children,  stated  that  his 
wife  and  children,  and  failing  them,  his  heirs, 
administrators  or  assigns,  would  be  entitled  after 
his  death  to  the  policy  money : — Held,  that  the 
wife  and  children  took  the  policy-money  as  joint- 
tenants.  Adams*  Policy  Trusts,  In  re  (23  Ch. 
D.  525),  not  followed.  Seyton,  In  re,  Seyton  v. 
SatteHhwaitc,  56  L.  J.,  Ch.  776  ;  84  Ch.  D.  511 ; 
56  L.  T.  479  ;  35  W.  B.  373. 

Oontingentlnterest—Posslbilitj— Interest  fsx 
Benefit  of  Wife.] — ^A  policy  of  insurance  on  the 
life  of  a  husband  for  the  benefit  of  his  wife,  was 
in  1876,  effected  with  an  insurance  company 
which  carried  on  business  at  New  York,  through 
their  branch  ofiice  in  London.  The  application 
for  the  policy  was  made  by  him  on  bduQf  of  his 
wife.  The  premiums  were  made  payable  in 
London.  By  the  policy  the  company  promised 
to  pay  the  amount  assured  to  the  wife  for  her 
sole  use,  if  living,  and,  if  she  were  not  living,  to 
the  children  of  the  husband,  or,  if  there  should 
be  no  such  children,  to  the  executors  or  assigns 
of  the  husband,  at  the  London  office.  The  poUcy 
also  provided  that,  on  the  completion  of  a  period 
of  ten  years  from  its  issue,  provided  it  should  iioe 
have  been  previously  terminated  by  lapse  or 
death,  the  legal  owner  should  have  the  option  of 
withdrawing  the  accumulated  reserve  and  surplus 
appropriated  by  the  company  to  the  policy.  The 
husband  paid  the  premiums  until  July,  1883, 
when  he  filed  a  liquidation  petition  under  the 
Bankruptcy  Act,  1869.  In  1884  he  obtained  hia 
discharge.  After  1883  the  wife  paid  the  pre- 
miums out  of  her  separate  estate.  In  1866  the 
wife  exercised  the  right  of  withdrawal,  and  the 
company  paid  2,959Z.  in  respect  of  the  policy  : — 
Held,  t£at  even  if  the  sum  thus  paid  did  not  by 
virtue  of  the  policy  belong  to  the  wife  for  her 
separate  use,  the  husband's  contingent  interest 
in  it  at  the  time  when  he  obtained  his  discharge- 
was  a  mere  possibility,  and  that,  consequently,  it 
did  not  pass  to  the  trustee  in  the  liquidation. 
Dever,  Ex  parte,  Suse,  In  re,  56  L.  J.,  Q.  B.  552 ;; 
18  Q.  B.  D.  660—0.  A. 

Coavietion  of  Wife  for  Murder  of  Ensband. 
— ^Besnlting  Trust  in  fayonr  of  Husband's 
Estate.] — A  husband  insured  his  life  for  the 
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benefit  of  Mb  wife  under  the  piovisionB  of  s.  11 
of  the  Married  Women's  Property  Act,  1882  (45 
k  46  Vict.  o.  75).  He  died,  and  his  wife  was 
tried  for  and  convicted  of  his  murder: — ^Held, 
that  the  effect  of  s.  11  was  to  create  a  tmst  in 
faTonr  of  the  wife  in  respect  of  the  snm  insured, 
but  that  inasmuch  as  it  was  against  public  policy 
for  the  wife  to  benefit  by  her  own  criminid  act, 
the  trust  in  her  favour  failed,  and  a  resulting 
trust  arose  in  favour  of  the  deceased  husband's 
estate,  in  respect  of  which  his  executors  were 
entitled  to  recover  the  sum  insured  from  the 
insurance  company.  Cleaver  v.  Mutual  Beserve 
Fund,  61  L.  J.,  Q.  B.  128  ;  [18921  1  Q.  B.  147  ; 
66  L.  T.  220  ;  40  W.  R.  230 ;  56  J.  P.  180— C.  A. 

Appeintmait  of  Trustees.] — See  Oraham't 
Policy  Truitt,  In  re,  29  L.  R.,  Ir.  498.  AtkintoiCe 
Policy  Truttt,  In  re,  13  R.  285. 


Poliey  effoeted  by  Eosbaad  te  Beiieiltof  Wifi 
and  Children — Kanried  Women's  Property  Aets.  ] 
— See  Husband  aistd  Wifb. 

Customs*  Annuity  and  Bonorolont  Fnnd — 
Power  to  Bequeath.] — See  PhUlipi*  Ineuranee, 
In  re,  ante,  ooL  52. 

h,  SSTTLEMEZTrS. 

CoTonant  to  Insure— Liabilitj  of  Trustees  lisr 
not   oompelUng   Assignment    of  Poliey.]  —  A 

husband  covenanted  to  insure  his  life  for  1,200Z., 
and  assign  the  policy  to  trustees,  and  confessed 
a  judgment  to  them  for  that  amount  to  be  called 
in  if  the  policy  was  not  so  assigned  and  kept  up. 
Another  sum  of  800^  vested  in  them  by  same 
settlement  on  similar  trusts,  was  lent  by  trustees 
to  husband  on  security  of  assignment  of  a  policy 
for  800/.  on  his  life.  No  other  policy  was 
assigned  to  them,  and  no  steps  taken  to  enforce 
judgment  or  covenant : — Held,  that  proceeds  of 
policy  might  be  applied  to  purpose  for  whidi 
policy  was  really  assigned,  and  that  liability  of 
trustees  for  not  compelling  husband  to  insure 
depended  on  his  ability.  BaU  v.  Ballf  11  Ir. 
£q.  R.  370. 

liability  of  Polioj  —  CoTonant  to  Pay  a 
Sum  after  Death.] — The  rule  of  equity  which 
prevents  a  party  from  receiving  any  interest 
under  a  settlement  until  he  has  discharged 
obligations  or  covenants,  to  which  he  is  liable 
under  it,  applied  to  the  case  of  a  policy  of 
assurance  assigned  to  the  trustees  as  a  security 
for  the  payment  of  a  sum  which  the  husband  had 
covenanted  that  his  representative  should  pay 
after  his  death,  and  against  a  purchaser  of  the 
husband's  interest  under  the  settlement  from  his 
assignees  under  a  fiat  in  bankruptcy.  Burridge 
V.  Bow,  13  L.  J.,  Ch.  173  ;  9  Jur.  299— L.C. 

intimato  Trust — ^Aoiigaoe  of  Husband  and 
Wife.] — Among  the  trusts  of  a  settlement  (the 
subject  of  the  settlement  being  property  limited 
to  the  separate  use  of  wife),  it  was  provided  that 
the  trustees  should  effect  a  policy  of  assurance 
to  the  amount  of  3,000Z.  on  tne  life  of  the  wife, 
and  annually  pay  the  premium  out  of  the  trust- 
money  during  the  life  of  the  wife,  and  stand 
possessed  of  the  insurance  in  trust  after  the 
decease  of  the  wife  to  invest  the  8,000/.  and  pay 
the  interest  to  the  husband  for  life,  if  he  should 
survive  the  wife,  and  after  his  decease  to  pay 


the  8,000Z.  to  such  persons  as  the  wife  8h< 
will  appoint ;  and  in  default  of  such  a 
ment,  to  the  persons  entitled  under  the  i 
of  Distributions.  There  were  no  childrez: 
marriage,  and  the  ^fnfe  having  snryiv 
husband,  joined  with  the  surviving  tra 
the  settlement  in  malriTig  a  voluntary 
ment  of  the  policy  to  her  cousin,  who  pu 
annual  premium  during  his  life,  and  by  I 
appointed  G.  his  executor  and  residuary  1 
6.  continued  to  pay  the  premium,  azui  < 
death  of  the  assured  received  the  valne 
policy : — Held,  on  a  bill  filed  by  the  n 
kin  of  the  wife  against  G.  and  against  tl 
cutor  and  residuary  legatee  of  the  wife,  tl 
assignment  was  valid,  and  that  G.  was  e: 
to  the  value  of  the  policy.  OodeaU  ▼.  M 
Keen,  99 ;  7  L.  J.,  Ch.  103. 

Toluntary  Settlement — flubseqnent   A 
ment  by  Settlor.] — J.    B.   made    a    voli 
assignment  by  deed  of  a  policy  of  assuranci 
his  own  life  for  1,000{.  to  trustees  upon  trc 
the  benefit  of  his  sister  and  her  children, 
or  they   should   outlive   him.    The    deed 
delivered  to  one  of  the  trustees,  and  the  gi 
kept  the  policy  in  his  own  possession.    No  : 
of  the  assignment  was  given  to  the  assu 
office,  and  J.  B.  afterwards  surrendered, 
valuable  consideration,  the  policy  and  a 
declared  upon  it  to  the  assurance  office, 
a  bill  filed  by  the  surviving  trustee  of  the 
to  have  the'  value  of  the  policy  replaced 
court  held  that  upon  the  delivery  of  the 
no  act  remained  to  be  done  by  tiie  grant 
give  effect  to  the  assignment  of  the  policy 
that  he  was  bound  to  give  security  to  the  an 
of  the  value  of  the  policy  assigned  by  the 
Forteeeue  v.  Bamett,  3  Myl.  &  E.  36 ;  2  ] 
Ch.  98. 

Benewable  Leaieholda  —  Surplus  Pc 
moneys — ^Who  entitled.]  —  A  testator  I 
possessed  of  leaseholds  for  Uves  insured  ea< 
the  Hves,  and  by  his  will  directed  the  polici 
be  kept  up  and  the  leases  renewed  from  tin 
time.  He  gave  his  real  and  personal  estate  i 
trust,  subj^  to  a  life  interest  for  A.  in  tai 
Held,  that  the  trust  for  renewal  was  valid, 
that,  subject  to  such  trust,  the  moneys  rece 
by  virtue  of  the  policies  were  part  of  the  pen 
estate  of  the  testator,  and  vested  absolute!, 
the  tenant  in  taiL  Mdler  v.  Stanley,  2 
G.  J.  &  8. 183  ;  12  W.  R.  780. 


Assignment  by  Settlor— Assignee  held  V 
Trustee.] — B.  by  a  deed  execut^  in  1830,  f 
nominal  consideration,  assigned  a  policy 
assurance  upon  his  own  life  to  trustees  for 
children,  of  whom  A.  was  one ;  and  the  en 
interest  in  the  policy  became  vested  in  S. 
A.  No  notice  of  this  deed  was  ever  givei 
the  assurance  company.  S.  married;  and 
a  deed  executed  in  1864,  reciting  that  she  ' 
entitled  to  a  moiety  of  the  policy,  this  moi 
was  put  in  settlement.  C.  acted  as  solici 
in  preparation  of  this  deed.  In  1854,  B., 
deed  without  consideration,  professed  to  aas 
the  residue  of  the  policy  to  C.  On  the  prepn 
tion  of  this  deed,  B.  stated  that  he  had  led  A 
believe  that  he  should  have  lOOZ.  out  of  ' 
produce,  and  directed  that  he  should  be  mad* 
party  to  the  assignment,  and  a  deed  was 
prepared  accordingly.  A.  declined  to  ezeci 
this  deed,  which  was  therefore  abandoned,  a 
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another  was  prepared;  but  he  did  not,  daring 
the  life  of  B.,  expressly  allege  that  he  had  any 
claim  npon  the  policy.  C.  gave  to  the  company 
notice  of  the  assignment  of  1854,  and  after  the 
death  of  B^  obtained  the  policy  from  the  trustee, 
and  was  paid  the  smn  due: — Held,  that  C, 
having  obtained  the  policy  from  the  trustee, 
mast  be  treated  as  a  sabstitationary  trastee. 
Juttiee  T.  Wftmey  12  Ir.  Ch.  B.  289. 

Poliey  in  Wife's  Vame— Tolnatary  Settlemmit 
of— Pajmsnt  of  ProiBinnii.] — On  5th  NoTember, 
1844,  a  policy  of  insurance  for  2,000^.  was 
effected  npon  the  life  and  in  the  name  of  B.,  the 
wife  of  A.  By  a  post-nuptial  settlement  dated 
27th  November,  1844,  reciting  that  B.  was 
desirous  of  making  provision  for  her  husband  and 
children,  and  that  A.  had  agreed  to  join  in  the 
deed  for  the  purpose  of  assuring  "  all  his  interest, 
if  any,*'  in  tne  policy,  A.  and  B.  assigned  to  0. 
and  D.  the  policy  and  all  sums  payable  there- 
under upon  trust  to  invest  the  same  and  pay  the 
income  to  A.  and  his  assigns  during  his  life  and 
after  his  decease  to  divide  the  trust  funds  equally 
among  the  children  of  A.  and  B.  The  settle- 
ment contained  no  power  of  revocation.  A.  pre- 
deceased his  wife,  having  paid  all  premiums 
during  his  lifetime.  Upon  the  death  of  B.,  the 
question  arose  whether  the  policy-moneys  were 
onbject  to  the  trusts  declared  by  the  settlement : 
— ^Held,  that  the  policy  was  intended  by  the 
husband  to  be  and  was  the  separate  property  of 
the  wifo  at  the  date  of  settlement,  in  which  the 
husband  concurred  only  for  conformity  and  to 
bind  such  interest,  if  any,  as  he  had ;  that  the 
settlement  was  valid  and  that  the  policy  moneys 
were  bound  by  the  trusts  of  the  settlement. 
Winn,  In  re,  Reed  v.  Winn,  57  L.  T.  382. 

Trustoei  unable  to  Pay  Premiums.] — See  YII. 
FsEUiUMS,  ante,  coL  41. 

« 

i.  Right  or  Pouot-monets. 

Power  to  appoint  Sum  assured  —  Xzpress 
Xeforenoe— Assets— Will— Speeial  Ooatraot.1— 
The  rules  of  a  life  assurance  society  provided 
that  the  assured  might  nominate  a  person  to 
receive  the  sum  assured,  and  that  in  case  of  no 
nomination  Uie  sum  should  be  paid  to  his  assigns 
under  any  disposition  or  charge  specificidly 
affecting  the  same,  either  by  express  reference 
thereto  or  by  reference  generally  to  sums  due 
on  assurances,  by  deed,  will  or  other  instrument. 
If  no  nomination,  disposition  or  charge,  the  sum 
was  to  be  paid  to  his  widow ;  if  no  widow,  to  his 
children  living  at  his  death  ;  if  no  children,  to 
his  executors.  The  assured  made  no  nomination. 
By  his  will,  after  exeroising  certain  powers 
of  appointment,  he  gave  all  his  residuary 
estate  in  trust  for  his  three  daughters,  and  the 
widow  and  children  of  a  deceased  son,  but 
made  no  express  or  general  reference  to  the 
#mm  assured.  He  left  no  widow : — ^Held,  that 
although  the  testator  might  have  made  the  sum 
assured  assets  by  expressly  referring  thereto,  he 
had  not  done  so,  and  that  there  was  nothing 
illegal  as  against  creditors  in  the  contract  made 
when  the  assurance  was  effected,  and  that  under 
this  contract  his  three  children  were  entitled  to 
the  fund.  Daviet,  In  re,  Davies  v.  Daciee, 
61  L.  J.,  Ch.  695  ;  [1892]  8  Ch.  63  ;  67  L.  T.  548  ; 
41W.  R.  13. 

Policy  taken  out  before  Loan  AdTanced.] — 
M.,  having  obtained  from  the  W.  Company  one 


loan  on  the  security  of  a  policy  effected  with 
them  on  his  own  life,  and  a  charge  on  funds,  in 
which  he  had  an  interest  contingent  on  his 
surviving  S.,  applied  to  the  companv  for  a  further 
advance,  to  be  secured  by  a  further  charge  on 
the  premises  comprised  in  the  first  transaction, 
and  also  by  an  insurance  to  be  effected  by  M. 
on  his  own  life  against  the  life  of  S.,  for  the 
amount  of  the  new  advance ;  no  distringas  to  be 
placed  on  the  trust  fund.  The  directors  of  the 
company,  bv  resolution  communicated  to  M., 
"  entertainea  "  the  proposal,  with  the  alteration 
that  there  was  to  be  a  distringas  for  both  loans, 
and  the  new  policy  was  to  be  for  500/.  more 
than  the  amount  of  the  proposed  fresh  advance. 
The  deed  for  securing  the  fresh  advance  was 
accordingly  prepared  on  the  footing  that  the  new 
policy  was  to  be  taken  out  in  M.*b  name,  and 
assigning  and  dealing  with  it  accordingly.  M. 
appeared  before  the  medical  officer  of  the  K. 
Company,  with  whom  this  counter-insurance 
was  effected,  and  the  distringas  was  placed  upon 
the  stock  for  the  amount  of  both  loans  ;  but  it 
was  found  impossible  to  serve  the  trastee  of  the 
fund  with  notice  of  the  transaction.  The  loan 
was  never  actually  advanced,  M.  dying  in  the 
lifetime  of  the  tenant  for  life.  The  secretary  of 
the  W.  Company,  who  had  undertaken  to  com- 
plete the  policy  with  the  EI.  Company,  had  taken 
it  out  not  in  M.'8  name  but  in  the  name  of  the 
trustees  of  the  W.  Company,  who  accordingly 
received  the  whole  amount  : — Held,  that  the 
W.  Company  were  trustees  of  the  amount  so 
received  for  the  benefit  of  M.^s  estate.  Martin 
V.  Weit  of  England  lAfe  and  Fire  Imuranee  O)., 
4  Jur.  (N.S.)  158. 

PoUey  efliMted  to  Beeuro  Debt— Payment  of 
Debt.]  —  See  Courtenay  v.  Wright,  supra, 
coL36. 

On  Bedemption— Dropped  Policy — Surrender.] 
— Where  the  grantor  of  an  annuity  covenanted 
to  facilitate  the  effecting  any  insurance  on  his 
life,  and  to  pay  extra  premium  to  a  certain 
amount,  and  on  electing  to  repurchase  the 
annuity  by  giving  a  certain  notice  pursuant  to 
the  grant,  the  grantee  covenanted,  upon  the 
grantor  electing  to  take  it,  to  assign  any  policy 
then  vested  in  him  in  respect  of  the  annuity, 
but  that  it  should  not  be  incumbent  on  the 
grantee  to  keep  any  policy  on  foot.  The  grantor 
gave  the  notice  to  redeem,  and  his  election  to 
take  the  policy :  —  Held,  that  although  the 
grantee  might  have  allowed  the  policy  to  drop, 
he  could  not  surrender  it  for  his  own  profit. 
Jffawkine  v.  Woodgate,  7  Beav.  565;  8  Jur. 
743. 

Polioy  kept  up  by  Purchaser  of  Beyersionary 
Interest — Purchase  set  aside.] — ^The  purchaser 
of  a  reversionary  interest  at  an  undervalue  (the 
purchase  being  set  aside),  kept  up  policies  on  the 
life  of  the  vendor : — Held,  that  he  was  entitled 
to  the  policy-moneys.  Foeter  v.  Roberte,  7  Jur. 
(N.8.)  400. 

Premiums  Paid  by  Xortg^agee.]— Upon  the 
execution  of  a  mortgage  to  secure  an  annuity  to 
the  mortgagor,  the  mortgagee  insured  the  life  of 
the  mortgagor,  and  informed  the  latter  by  letter 
that  the  policy  would  be  assigned  to  him  on  pay- 
ment of  arrears  and  expenses.  The  premiums 
were  paid  bv  the  mortgagee  until  the  mortgagor's 
death : — Held,  that  the  mortgagee  was  entitled 
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to  the  policy-moneys.     Bath  ford  ▼.  Canny  11 
W.  R.  1037. 

Policy  k«pt  up  by  Bankrupt]— ^A  bankrapt, 
after  his  bankruptcy,  kept  up  the  premiums  on 
policies  which  he  had  mortgaged  previously  to 
his  bankruptcy  and  which  his  assignees  had  dis- 
claimed : — Held,  that  his  representatives  were 
entitled  to  the  policy-moneys,  subject  to  the 
mortgage  debt.  In  re^  Learmouth,  14  W.  B. 
628. 

Mutual  Aituranoe  Booiaty — Mamber'i  Claim 
to  Benefit  of  PoUoy.] — ^V^here  by  the  deed  of 
settlement  of  a  mutual  assurance  society  the 
grantees  of  policies  were  the  only  assured 
members,  and  a  claim  entitling  the  grantee  to 
the  benefit  of  his  policy  was  to  make  him  no 
longer  an  assured  member : — Held  that  the  claim 
must  be  a  claim  for  the  full  value  of  the  policy. 
Stevem  v.  JHutual  I^fe  Auuranoe  Society j  6  W.  B. 
236. 

Kortgage  or  Aigignmont— hotter  on  Bedemp- 
tion.] — Trustees  of  an  insurance  society  advanced 
10,000Z.  to  C.  on  the  security  of  a  reversionary 
interest  to  which  C.  was  entitled  contingently  on 
his  surviving  his  father.  As  part  of  the  loan 
transaction  the  trustees  insured  the  life  of  G. 
against  that  of  his  father  for  34,500Z.  in  the 
society  of  which  they  were  trustees,  and  paid  the 
premiums  till  C.*8  death.  C.  executed  a  bond 
charging  the  reversion  with  principal,  premiums 
and  interest  on  principal  and  premiums.  By 
written  agreements  the  interests  and  premiums 
were  to  accumulate  at  compound  interest  for  five 
years.  The  agreements  contained  special  clauses 
providing  (inter  alia)  to  whom  the  policy  in 
certain  specified  events  should  belong,  and 
dedared  tnat  in  the  event  of  G.  paying  the  whole 
sum  due  before  the  death  of  his  father  the 
trustees  should  be  bound  to  assign  the  policy  to 
G.,  and  t^at  if  G.  should  predecease  his  father 
without  having  paid  all  principal  moneys, 
interest  and  costs,  the  policy  should  belong 
absolutely  to  the  trustees,  they  being  bound  in 
that  event  to  impute  to  the  debt  all  moneys  they 
might  receive  in  respect  of  the  policy.  G.  died 
in  his  father^s  lifetime,  having  never  paid  any- 
thing : — Held,  that  upon  the  true  construction  of 
the  documents  the  contract  was,  not  that  the 
policy  should  be  effected  for  the  trustees*  protec- 
tion only  and  for  their  sole  benefit,  subject  to  an 
option  for  G.  to  make  it  his  own  in  the  event  of 
his  paying  off  the  debt  in  his  lifetime,  but  that 
the  policy  was  mortgaged  to  the  trustees  and 
was  the  property  of  G.  subject  to  the  charge ; 
therefore  that  in  accordance  with  the  equitable 
doctrine  against  fettering  a  mortgagor's  right  of 
redemption,  G.*b  representatives  were  entitled  to 
the  policy-moneys  after  deducting  all  sums  due. 
Salt  V.  Northampton  (^MarqueM),  61  L.  J.,  Ch. 
49  ;  [1892]  A.  G.  1 ;  66  L.  T.  765  ;  40  W.  R.  629 
— H.  L.  (E.) 

Interpleader.]  —  A  life  insurance  company 
received  notice  of  an  assignment  by  an  insurer  of 
a  policy,  which  the  company  had  granted,  and 
the  iusurer  afterwards  became  insolvent.  Soon 
after  the  death  of  the  person  whose  life  was 
insured,  the  assignee  for  value  applied  for  pay- 
ment of  the  sum  due  upon  the  policy ;  and  the 
company  inquired  of  the  provisional  assignee  of 
the  insolvent  whether  he  would  consent  to  pay- 
ment being  made  to  the  assignee  for  value.    The 


provisional  assignee  said  he  could  not  glv< 
consent,  but  that  it  must  be  sought  for  fro 
Gourt  of  Insolvent  Debtors.  The  insolven 
self  gave  notice  to  the  company  not  to  pa; 
the  policy-moneys  to  his  assignee  for  vali 
the  ground  that  the  debt  for  which  i 
assigned  as  a  security  was  satisfied.  I 
meantime  an  action  was  brought  upon  the 
by  the  assignee  for  value,  in  the  name  < 
insolvent,  against  the  company  : — Held,  t 
was  not  a  case  in  which  the  company  was  ei 
to  file  a  bill  of  interpleader  against  the  pL 
in  the  action,  the  insolvent  and  his  provi 
assignee,  the  insolvent  having  no  title,  an 
title  of  his  provisional  assignee  being  sn 
nate  to  that  of  the  assignee  for  value.  ^ 
JSi^-irum^,  infra,  overruled.  DeshoroughY.M 
5  De  G.  M.  &  G.  439  ;  1  Jur.  (N.S.)  986  ;  3  ] 
1068  ;  4  W.  R.  2. 

A  life  insurance  company  received  notice 
assignment  by  an  insurer  of  a  policy  whic 
company  had  granted,  and  the  insurer  after 
became  bankrupt.  Soon  after  the  death  c 
person  whose  life  was  insured,  the  party  to  ^ 
the  assignment  had  been  made  applied  fo 
payment  of  the  sum  due  upon  the  policy 
the  company  inquired  of  the  assignees  o: 
bankrupt  whether  there  was  any  objectii 
payment  being  made  to  the  claimant, 
assignees  did  not  assent  to  the  payment, 
made  no  positive  claim  to  the  policy.  Ii 
meantime  an  action  was  brought  upon  the  p 
by  the  claimant,  in  the  name  of  the  bank 
against  the  company  : — ^Held,  that  it  was  a 
in  which  the  company  were  entitled  to  file 
bill  of  interpleader  against  the  plaintiff  ii 
action,  the  bankrupt  and  his  assignees,  and 
the  assignees,  who  had  in  the  suit  shewn  no 
to  the  policy,  must  pay  the  costs.  Fen 
Edmonasy  6  Hare,  314. 


IX.  BONUSES. 

Who  Bntitled  to.] — By  the  deed  of  settlez 
of  a  life  assurance  society  a  fund,  to  be  comp 
of  surplus  profits,  was  created,  of  which  part 
to  be  divided  amongst  the  shareholders  at  ii 
vals  of  five  years : — Held,  that  "  special "  < 
dends  arising  from  this  fund,  and  also  *'e2 
ordinary"  dividends  upon  shares  in  a  sin 
company,  declared  out  of  surplus  profits  at 
discretion  of  the  managers,  were  income,  anc 
such,  the  property  of  a  tenant  iix  life  entitle 
the  ** dividends,  interest  and  income"  of 
shares.  Hophin^e  Trugts^  In  r<?,  43  L.  J.,  Gh.  'i 
L.  R.  18  Eq.  696  ;  30  L.  T.  627  \  22  W.  B.  687 

By  a  marriage  settlement  the  husband  ok 
nanted  to  effect  a  policy  on  his  life,  in  the  na 
of  trustees,  for  the  sum  of  2,600?.,  and  to  se 
**  the  said  sum  of  2,600?."  upon  certain  trusts 
Held,  tbftt  the  trustees  were  entitled  to 
bonuses  which  accrued  upon  the  policy.  & 
V.  Burley,  22  Beav.  619 ;  2  Jur.  (NJ9.)  897 
W.  R.  769. 

Beqneit — *<  The  Besidiie.'*1 — ^Tbe  testator,  aj 
reciting  that  he  was  entitled  to  a  policy  of  vd& 
ance  on  his  life  for  2,000?.,  bequeathed  40 
part  tiiereof  to  E. ;  100?.  and  100/.,  other  pa 
thereof,  to  two  other  legatees ;  and  he  left  "i 
residue"  to  J.  H.  G.  At  the  time  of  the  testate 
death  considerable  sums  by  way  of  bonus  w 
added  to  the  poUcy :— Held,  that  the  gift  of  "1 
residue  "  of  the  moneys^  payable  on  foot  of  t 
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insnruice,  was  residaaiy  and  not  specific,  and 
that  J.  H.  C.  took  the  entire  residue  of  the  pro- 
ceeds of  the  policy,  including  the  honuses,  but 
subject  to  any  liability  for  the  satisfaction  of 
which  the  poUcy  could  be  resorted  to,  and  that 
«ach  liabilities  were  to  be  borne  primarily  by  the 
l^l^tee  of  such  residue  in  exoneration  of  the 
specific  l^iatees  of  the  insurance.  Cbrballis  t. 
CbrballU,  9  L.  B.,  Ir.  309. 

Vow  Polio  J  taken  out  on  Lapse  of  Old.] — 
W.  insnied  his  life  in  1812,  and  paid  the  pre- 
miums till  1816,  when,  owing  to  removing  to 
another  house,  he  omitted  to  pay  it.  But  in  1 81 7  he 
got  a  new  policy  for  the  same  amount  at  the  same 
premium  as  his  policy  of  1812,  and  this  premium 
was  duly  paid  till  1854,  when  he  died.  Bonuses 
attached  to  policies  of  1812.  W.'s  executor  filed 
a  bill,  praying  that  the  company  might  be  ordered 
to  pay  all  Iranuses  as  if  the  poUcy  had  been 
dated  and  continued  since  1812,  but  no  direct 
evidence  was  given  beyond  the  above  facts,  and 
W.  had  made  no  similar  application  till  1839  : — 
Held,  that  the  bill  shewed  no  right  to  any  equity 
against  the  company,  for  there  was  nothing  to 
shew  tbat  the  policy  of  1812  had  not  been 
forfeited.  Windtu  v.  Tredftgar  (^Lord),  15  L.  T. 
108— H.  L. 

X.  LOST  POLICIES. 

Sums  secured  by  life  policies  alleged  to  have 
been  lost,  or  destroyed  in  the  lifetime  of  the  in- 
surer, ordered  to  be  paid  to  his  administratrix 
by  the  company,  without  any  other  indemnity 
than  the  decree  of  the  court.  Crokatt  v.  Ford^ 
26  L.  J.,  Ch.  662 ;  2  Jur.  (N.8.)  436 ;  4  W.  B. 
426. 

An  insurance  company  paying  money  under  a 
decree  of  the  court  upon  a  policy  which  has  been 
lost,  is  not  entitled  to  any  further  indemnity. 
England  t.  Tredegar  (^Lord:),  36  L.  J.,  Ch.  386  ; 
L.  B.  1  Eq.  344 ;  35  Beav.  266. 

Interest  on  Lost  Policy.] — See  infra,  col.  81. 


XL  VALUATION  OF  POLICIES. 

Bnloi.] — The  rules  of  the  Life  Assurance  Com- 
panies Act,  1872,  for  valuing  policies,  do  not 
apply  where,  under  the  contract  of  insurance,  a 
stated  sum  is  at  the  winding-up  payable  on  the 
policy.  JBritith  Imperial  iTuwrance  Corpora- 
tion, In  re,  Farr*e  and  WkittalVe  Claime,  47 
L.  J.,  Ch.  318. 

Company  in  LiquidatioiL] — ^In  estimating  the 
value  of  a  current  policy  in  a  life  assurance 
company  in  course  of  liquidation,  the  measure 
of  proof  is  the  sum  which  would  be  required  in 
each  particular  case  to  purchase  a  policy  of  the 
same  amount  at  the  same  premium  in  a  solvent 
office.  English  Aseurance  Q),,  In  re,  HoldioKs 
Case,  42  L.  J.,  Ch.  612  ;  L.  B.  14  Eq.  72  ;  26  L.  T. 
416  ;  20  W.  B.  567. 


XIL  ACTIONS  ON  POLICIES. 

Parties — Assignment — ^Personal  Boproionta- 
tiTO  of  Person  insured.] — In  an  action  by  an 
equitable  mortgagee  of  a  policy  of  insurance 
against  the  insurance  company  for  payment  of 
the  policy-money,  the  court  has  jurisdiction 
under  the  s.  44  of  the  15  &  16  Vict.  c.  86,  to  dis- 
pense with  a  legal  personal  representative  of  the 


assured  where  none  exists.  In  a  case  where  the 
mortgage  debt  was  larger  than  the  policy-money, 
and  the  estate  of  the  insured  was  insolvent : — 
Held,  that  the  jurisdiction  to  dispense  with  a 
personal  representative  was  rightly  exercised. 
The  dicta  of  James  and  Cotton,  L.JJ.,  in 
Webster  v.  British  Empire  Mutual  Life  AssH' 
ranee  Co,  (supra,  col.  50)  commented  on.  Curtius 
V.  Caledonian  Fire  and  Life  Insrirance  Co,,  51 
L.  J.,  Ch.  80  ;  19  Ch.  £).  534  ;  46  L.  T.  662  ;  30 
W.  B.  125— C.  A. 

Tnutoes.]— A  policy  was  effected  by  A. 

upon  her  own  life  with  an  insurance  company ; 
it  was  by  deed,  and  executed  by  three  trustees 
of  the  company  :  A.  afterwards  assigned  it  to  B. 
and  died.  The  money  due  on  the  policy  was  paid 
to  B.  by  a  cheque  drawn  by  the  trustees  on  the 
bankers  of  the  company,  and  he  gave  an  acknow- 
ledgment of  having  received  tho  money  from 
the  trustees.  By  the  deed  of  trust  the  board  of 
directors  was  to  cause  all  moneys  belonging  to 
the  company  to  be  deposited  with  the  bankers  in 
the  name  of  the  trustees,  and  such  moneys  were 
not  to  be  withdrawn  but  for  the  purposes  of  the 
company,  and  by  cheques  signed  by  the  trustees, 
or  by  three  or  more  directors  under  some  au- 
thority to  be  given  to  the  trustees.  After  the 
payment  to  B.  it  was  discovered  that  the  policy 
was  void  on  account  of  fraud : — Held,  that,  under 
these  circumstances,  the  three  trustees  were  the 
proper  plaintifb  to  recover  back  the  money  so 
paid  to  B.  Lpfevre  v.  BoyU,  3  B.  &  Ad.  877  ;  1 
L.  J.,  K.  B.  199. 

When  a  policy  is  assigned  to  a  trustee  who, 
either  by  express  terms  or  by  fair  construction, 
has  a  power  to  give  receipts,  the  company  ought 
not  to  refuse  payment  to  the  trustee.  Unrtin  v. 
Jellicoe,  13  Ir.  Ch.  B.  180. 

Holder  of  Dishonoured  Bill  of  Xzohange.  J 

— If  an  insurance  company  discharges  by  bill  of 
exchange  a  liability  upon  a  policy  which  limits 
the  daim  to  the  capital  of  the  company,  and  the 
bill  is  not  paid,  the  holder  has  a  clear  right  to 
sue,  or  prove  in  a  winding-up  upon  the  biU,  and 
not  merely  in  respect  of  the  original  contract. 
^ate  Fire  Insurance  Co,,  In  re,  Meredith,  Ex 
parte,  32  L.  J.,  Ch.  300  ;  8  L.  T.  146  ;  11  W.  B. 
416. 

Inspoetion  of  Medioal  and  Confidential  Bo- 
ports.] — An  insurance  office  in  accepting  a  pro- 
posal to  insure  the  life  of  a  person  acted  on 
reports  as  to  his  health  and  habits  made  by  his 
private  friends,  a  report  by  his  own  medical 
officer  on  his  examination  of  such  person,  and  a 
statement  by  such  person  written  on  the  back  of 
the  medical  report  The  private  friends'  reports 
consisted  of  replies  to  printed  questions,  with  a 
notice  by  the  office  that  the  replies  would  be 
considered  strictly  private  and  confidential.  The 
medical  report  was  headed  with  the  words  "  con- 
fidential medical  examination."  In  an  action 
against  the  office  to  recover  the  amount  insured, 
in  which  the  question  was  whether  the  policy 
had  been  obtained  by  untrue  statements  as  to 
the  health  and  habits  of  the  person  whose  life 
was  so  insured,  the  court  allowed  the  plaintiffs 
to  have  inspection  of  the  reports,  as  well  those 
of  the  private  friends  as  of  the  medical  officer. 
Mahmy  v.  National  Widows'  Life  Assurance 
Fund,  40  L.  J.,  C.  P.  203 ;  L.  B.  6  C.  P.  2r)2 ; 
24  L.  T.  548  ;  19  W.  B.  722. 

See  DiscovBRT. 
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Froduotioa  of  Do«d  in  Aetioa.] — In  a  suit  by 
assignees  in  trust  from  T.  of  two  policies  of  as- 
surance (which  formed  part  of  a  trust  estate  in 
T.'s  hands  as  suryiving  executor  of  J.)  to  impeach 
an  alleged  prior  mortgage  of  the  policies  by  T. 
to  the  company  which  issued  them,  the  bill,  in 
effect,  alleged  (though  the  answer  denied)  that 
the  giving  of  the  prior  mortgage  was  a  breach  of 
trust  on  T.'s  part  of  which  the  company  was 
aware  at  the  time.  The  bill  also  alleged,  and  the 
answer  admitted,  that  the  company  intended  to 
surrender  the  policies  or  sell  them  by  auction. 
On  summons  by  the  plaintifEs  for  production  of 
documents : — ^Held,  tnat  the  plaintiffs  had  not 
shewn  sufficient  interest  in  the  mortgage  deed  to 
entitle  them  to  its  production.  Carter  t.  Hub- 
lack,  24  W.  B.  354~C.  A. 

Capital  Punishment.! — ^F.  assured  his  life  in 
January,  1815,  and  paid  premiums^  regularly  till 
1824.  In  June,  1815,  he  committed  a  felony,  of 
which  he  was  convicted  in  October,  1824,  and  for 
which  he  was  executed  in  November,  1824.  A  bill 
was  filed  in  1825  by  his  representatives  claiming 
under  him  and  in  his  right,  for  payment  of  the 
sum  alleged  to  be  due  on  the  insurance,  and 
decree  in  favour  of  the  representatives  ;  but  the 
judgment  was  reserved,  on  the  ground  that,  by 
the  general  policy  of  the  law,  the  insurance 
became  void  as  to  those  claiming  under  and  in 
right  of  F.,  in  consequence  of  &e  death  being 
occasioned  by  his  own  criminal  act.  Ami^idble 
Society  v.  BoUand,  2  Dow  &  CL  1  ;  4  Bligh 
(N.8.)  194. 

Fartionlan— DiieaM.]  —  In  an  action  on  a 
policy,  a  condition  of  which  was  that  the  person 
whose  life  was  insured  had  not  been  afflicted 
with  certain  specified  disorders  or  any  other 
complaint,  the  company  pleaded  that  the  assured, 
at  the  time  of  the  policy,  had  symptoms  of 
disease  of  the  stomach  : — Held,  that  the  company 
must  deliver  particulars  under  this  plea.  Jfor- 
Mhall  V.  Efnperor  lAfe  Auurance  Society,  6 
B.  &;S.  886;  35 L.  J., Q.  B.  89  ;  L.B.  1  Q.  B.35; 
12  Jur.  (N.S.)  293  ;  13  L.  T.  281. 

Bettraining  Aetion  on.] — ^A  bill  having  been 
filed  by  an  insurance  company  to  cancel  a  life 
policy  as  obtained  by  misrepresentation,  a  motion 
was  made  to  restrain  an  action  upon  the  policy 
which  was  commenced  immediatdy  after  the 
fiUng  of  the  bill : — Held,  that  the  court  had  com- 
plete jurisdiction,  but  that  the  question  would  be 
more  suitably  tried  before  a  juiy ;  and  motion 
refused  accordingly.  Hoare  v.  JBremridge,  42 
L.  J.,  Ch.  1 ;  L.  B.  8  Ch.  22  ;  27  L.  T.  593 ; 
21  W.  B.  43. 

The  declaration  made  by  the  insured  in  a  pro- 
posal to  effect  a  life  policy,  which  it  was  agreed 
should  be  the  basis  of  the  contract,  stated  that  if 
any  untrue  ayerment  was  made  in  the  answers 
to  the  questions  contained  in  the  proposal  or  put 
by  the  company's  medical  officer,  the  policy 
should  be  void.  The  company  filed  a  bill  to  set 
aside  the  policy,  alleging,  as  distinct  grounds  of 
fraud,  first,  a  suppression  of  the  fact  that  other 
companies  had  declined  to  insure  the  life ;  and 
secondly,  an  untrue  answer  to  a  question  as  to 
the  habits  of  the  deceased.  After  the  bill  was 
filed,  and  before  the  time  for  answering  had 
expired,  the  assignee  of  the  policy  commenced  an 
action  upon  it.  The  court  refused  with  costs  an 
interlocutory  injunction  to  restrain  the  action. 


holding  that  the  question  whether  the  aa 
was  of  sober  habits  was  one  for  a  coart  oi 
with  the  aid  of  a  jury.  Life  JMOciation  qf 
land  V.  MoBlane,  Ir.  B.  9  Eq.  176. 

In  1812  an  insurance  society  granted  a  p 
for  5,000;.  to  W.  on  his  life,  which  was  forf 
in  1816  for  nonpayment  of  premiums.     A 
policy  was  granted  to  W.  in  1817  on  the 
terms  as  the  foiieited  policy.    In  the  mean 
a  by-law  of  the  society  had  been  passed,  whc 
the  holders  of  policies  granted  in   1817 
prevented  from  participation  in  certain  boi 
to  which  holders  of  policies  granted  in  1812 
entitled.    After  the  death  of  W.,  in    1855 
executors  accepted  payment  of  8,(K)0Z.  as  du 
the  policy  of  1817.    In  1860  one  of  the  execi 
filed  a  bill  alleging  that  the  policy  of  1817 
accepted  on  condition  that  the  assured  shonl 
entitled  to  the  same  rights  as  he  would  have 
under  the  policy  of  1812,  and  praving  foi 
order  for  the  payment  of  the  further  bon 
The  bill  was  dismissed,  and  the  executor  broi 
an  action  against  the  society  to  recover 
further  bonuses.    The  society  filed    a    bill 
restrain  the  action  : — Held,  that  the  former 
having  been  brought  on  the  footing  that 
policy  of  1812  was  void,  the  defendant  c< 
not  be  allowed  to  bring    an   action    on   1 
policy.     Tredegar  v.  Windu4t,  44  L.  J.,  Ch.  2 
L.  B.  19  Eq.  607  ;  82  L.  T.  596  ;  23  W.  B.  51 

Held,  also,  that  the  right  of  the  societj 
plead  the  decree  in  equity  in  the  action  did 
prevent  the  court  from  granting  the  injunction 

An  assignee  of  a  policy  brought  an  aci 
against  an  assurance  company  under  30  & 
Vict,  c,  144,  for  the  purpose  of  recovering 
moneys  secured  by  the  policy.  The  comp 
filed  a  bill  in  equity  in  older  to  have  the  act 
restrained  and  the  policy  brought  into  court 
be  cancelled,  on  account  of  the  fraud  alleged 
have  been  practised  upon  them  in  obtaining 
— Held,  that  the  company  was  not  entitled  tc 
injunction,  inasmuch  as  the  facts  alleged  Vt 
a  complete  answer  to  the  action,  and  that  grs 
ing  the  injunction  would  neutralise  the  act 
parliament.  Scottish  Amicable  Society  y.FuI 
Ir.  B.  2  Eq.  53 ;  16  W.  B.  274.  But  see  i 
Judicature  Act,  1873,  s.  24,  sub-s.  6. 

Bill  in  Chanoory — ^Domnrrer.]  —  To  a 
brought  to  recover  a  sum  of  money  upoE 
policy  of  insurance,  the  defendants  demurr 
because  the  plaintiffs  remedy  was  at  li 
Demurrer  allowed.  Ohettoff  v.  London  At 
ranee  Co,,  4  Bro.  P.  C.  436. 

Partioi  to — Seoretary  and  Kanager.^ 

The  secretary  and  manager  of  a  mutual  insurai 
company  is  properly  made  a  defendant  to  a  1 
to  enforce  a  claim  against  the  company  wh* 
the  rules  provide  that  claims  are  to  be  paid 
means  of  cheques  countersigned  by  him,  a 
that  the  money  to  pay  the  claims  is  to  be  rai£ 
by  bills  of  exchange  to  be  drawn  by  him  on  t 
members  of  the  association,  notwithstanding  tl 
he  is  not  a  member  of  the  association  and  i 
personally  liable  to  pay  any  part  of  the  dai 
Pepper  ▼.  Qreen,  2  Hem.  k,  M.  478. 

A  bill  can  be  sustained  against  the  secrets 
and  manager  of  a  mutual  insurance  compa] 
under  similar  circumstances,  notwithstandii 
his  bankruptcy,  and  his  assignees  are  not  as  sa* 
necessary  parties  to  the  suit.  Pepper  v.  Hefos 
2H.&M.  486;  13  W.  B.  962. 
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Pftrtlit  t»— DUBnrtnt  CUiMf  of  Iiiiiixvn.] 

— Some  peFBons  insured  in  a  company  for  smns 
of  money  payable  at  death,  some  for  an  allow- 
anoe  during  sickness,  some  for  annuities  : — ^Held, 
that  all  ^ese  classes  could  be  properly  repre- 
sented by  phuntiib  some  of  whom  were  of  each 
class  of  insurers.  Btans  y.  Qwentrffy  25  L.  J., 
Ch.  489  ;  2  Jur.  (NA)  567  ;  4  W.  B,  466. 

Faymoit  of  Polioj-lConeyf  into  Court.]— An 
assurance  company  having  its  principal  office  in 
Edinburgh,  and  a  branch  office  in  London,  issued 
a  policy  on  which  was  indorsed  a  memorandum 
that  the  moneys  to  become  payable  thereunder 
should  be  payable  to  the  executors,  administra- 
tors or  assigns  of  the  assured  at  the  office  of  the 
company  in  London.  On  the  death  of  the 
assured,  the  policy-money  being  claimed  by  the 
executor  of  the  assured  who  had  proved  the  will 
in  Scotland,  and  by  the  equitable  mortgagees  of 
the  policy,  the  company  commenced  an  action 
in  the  Court  of  Session  in  Scotland,  in  oider  to 
have  the  conflicting  claims  adjudicated  upon, 
and  subsequently  they  filed  a  bill  against  the 
company  and  the  executor  of  the  assured.  On 
a  summons  taken  out  by  them  that  the  company 
might  pay  the  policy-money  into  court : — Held, 
that  the  company  having  admitted  they  had 
no  interest  in  the  money,  must  pay  it  into  court 
without  being  indemnified  from  having  to  pay 
it  into  court  in  Scotland,  although  the  practice 
of  the  Scotch  courts  might  be  to  require  this 
to  be  done,  notwithstanding  the  payment  of 
the  same  sum  into  an  Bngl^h  court.  Cook  v. 
SoattUh  Equitable  Life  Auuranee  Society^  26 
L.  T.  571. 

A.  assured  his  life,  and  in  March,  1852,  as- 
signed the  policy  to  B.  absolutely.  B.  in 
December,  1869,  assigned  the  policy  to  C.  ab- 
solutely. In  March,  1875,  A.  died.  The  office 
admitted  G.'s  title  to  the  policy-money,  subject 
to  production  of  evidence  that  an  assignment 
by  way  of  mortgage  made  by  A.  in  March,  1851, 
of  which  the  office  had  notice,  but  on  which  no 
claim  had  ever  been  made,  was  satisfied ;  and 
on  C.'s  declining  to  comply  with  the  requisition, 
in  July,  1875,  paid  the  money  into  court  under 
the  Trustees  Belief  Act :— Held,  that  the  Trus- 
tees Belief  Act,  until  extended  by  the  Judicature 
Act,  1873,  s.  25,  sub-s.  6,  did  not  enable  an 
assurance  society  having  notice  of  conflicting 
claims  to  pay  policy-moneys  into  court,  unless 
the  moneys  were  the  subject  of  a  trust ;  but  t^t 
the  objection  could  not  be  entertained  on  a 
petition  praying  payment  out  of  court  of  moneys 
so  paid  in.  Haycock^  In  re,  45  L.  J.,  Ch.  247 ; 
1  Ch.  D.  611  ;  24  W.  B.  291. 

Held,  also,  that  the  requisition  was  proper, 
inasmuch  as,  if  the  mortgage  had  not  been 
satisfied,  the  mortgagee  might,  by  virtue  of  the 
Policies  of  Assurance  Act,  1867  (30  &  31  Vict, 
c.  144),  have  sued  the  office  in  his  own  name  on 
his  assignment.    lb. 

Hdd,  also,  that  the  assurance  society  was 
entitled  to  its  costs  as  between  solicitor  and 
client,  but  not  to  its  chaiges  and  expenses. 
lb. 

By  a  marriage  settlement  alleged  to  have  been 
made  in  consequence  of  false  representations 
by  the  husband,  a  policy  of  assurance  on  the 
life  of  the  wife^s  mother  was  settled  on  the 
usual  trust,  giving  the  husband  a  life  interest 
after  the  death  of  the  wife.  The  marriage  was 
dissolved  soon  after  its  celebration  on  the  ground 
of  the  husband's  adultery  and  desertion.    There 


was  no  issue.  The  trustees  of  the  settlement, 
having  no  funds  to  keep  up  the  policy,  assigned 
it  absolutely  to  the  wife,  who  paid  the  premiums 
from  the  date  of  such  assignment.  On  the  death 
of  the  assured,  the  assurance  society,  after  some 
delay,  paid  the  money  due  on  the  policy  into 
court  on  the  ground  that  the  wife  could  not  give 
a  discharge: — Held,  that,  under  the  special 
circumstances,  the  husband  had  no  claim  on  the 
fund.    Better,  In  re,  37  L.  T.  426. 

Held,  also,  that  the  society  was  nevertheless 
justified  in  paying  the  money  into  court,  but 
that  it  must  pay  interest  from  the  time  when  the 
money  became  payable  till  it  was  paid  into  court, 
though  there  was  then  no  legal  hand  to  receive 
it    lb. 

An  insurance  company  is  not  a  trustee,  but  a 
debtor,  and  is  not  justified  in  paying  policy- 
moneys  into  court  under  the  Trustees  Belief 
Act,  nor  is  it  discharged  by  such  payment. 
Matthew  V.  Northern  AseuraRce  Cb.,  47  L.  J.,  Ch. 
562  ;  9  Ch.  D.  80  ;  38  L.  T.  468  ;  27  W.  B.  51. 

Therefore,  where  M.  had  become  entitled,  by 
assignment  (of  which  the  statutory  notice  had 
been  given  to  the  company),  to  certain  policy- 
moneys,  and  the  company  faiad  paid  the  moneys 
into  court,  not  being  satisfied  as  to  his  title 
thereto,  the  fund  being  also  claimed  by  the 
executors  of  the  assured,  the  company  was  held 
not  to  be  discharged  by  such  payment,  and 
was  ordered  to  pay  to  M.  the  amount  of  the 
policy  with  interest,  and  the  costs  of  the  action. 

A  banking  company  having  received  notice  in 
writing  of  confiicting  claims  to  moneys  placed 
with  them  on  deposit,  paid  such  moneys  into 
court  under  the  Trustees  Belief  Act,  after  first 
deducting  therefrom  their  costs  of  payment  in. 
Upon  petition  by  one  of  the  claimants  for  pay- 
ment out : — Held,  that  the  proviso  in  s.  25,  sub-s.  6, 
of  the  Judicature  Act  only  applied  to  debts  of 
which  there  had  been  an  absolute  assignment  in 
writing;  and  that  the  banking  company,  not 
being  trustees  within  the  Trustees  Belief  Act, 
were  not  entitled  to  pay  the  deposit  moneys  in 
court  thereunder : — But  held,  that  the  petitioner 
must  be  taken  to  have  submitted  to  the  jurisdic- 
tion under  the  Trustees  Belief  Act  by  petitioning 
the  court>  and  upon  the  principle  of  JETayeoch, 
In  re  (supra),  the  bank  were  entitled  to  their 
taxed  costs  01  the  payment  in  and  of  the  petition, 
and  such  costs  were  directed  to  be  taxed  accord- 
ingly. SitUon'i  TrueU,  In  re,  48  L.  J.,  Ch.  350 ; 
12  Ch.  D.  175  ;  27  W.  B.  529. 

Where  adverse  claims  are  made  to  moneys 
payable  under  a  policy  of  insurance,  the  com- 
pany may  pay  the  money  into  court  under 
the  Trustees  Belief  Act.  United  KiTigdom  Life 
Inewrame  Co.,  In  re,  34  Beav.  493 ;  11  Jur.  (K.B.) 
424  ;  12  L.  T.  441 ;  13  W.  B.  645. 

On  the  death  of  a  party  whose  life  has  been 
insured  in  an  insurance  office,  if  disputes  arise 
as  to  the  parties  entitled  to  the  amount  of 
the  insurance,  the  company  may  pay  the  amount 
due  from  them  into  court,  under  the  Trustees 
BeUef  Act.  HaU,  In  re,  5  L.  T.  395  ;  10  W.  B. 
37. 

When  confiicting  claims  are  made  on  an 
assurance  company  in  respect  of  policy-moneys, 
but  one  of  the  claimants  offers  an  indemnity, 
the  company  ought  not  to  institute  an  inter- 
pleader suit,  but  should  (if  not  satisfied  with 
the  indemnity)  pay  the  money  into  court  under 
the  Trustees  Belief  Act  CfuLpman  v.  Beenard, 
17  W.  B.  368. 
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Proof  of  Death  of  Atinred.] — ^A  policy  on  the 
life  of  Nutt  was  granted  in  1863.  An  action  was 
brought  upon  it  in  1874,  and  the  question  was 
whe&er  Nutlr  was  then  alive  or  dead.  He  had 
been  absent  from  his  former  home  for  more  than 
seyen  years,  having  left  it  in  1867.  His  sister 
and  brother-in-law,  who  lived  where  he  had 
formerly  lived,  gave  evidence  as  to  his  absence, 
and  said  that  they  had  not  heard  of  him  for 
more  than  seven  years.  On  cross-examination 
they  said  that  a  niece  of  his  had  said  that  when 
she  was  in  Melbourne  in  December,  1872,  or 
Januaiy,  187S,  she  saw  a  man  whom  she  believed 
to  be  her  uncle  Nutt,  but  he  was  lost  in  the  pass- 
ing crowd  before  she  could  get  to  speak  to  nim. 
Ko  effort  appeared  to  have  been  made  to  find 
him  at  Melbourne,  and  the  other  relatives 
believed  the  niece  to  have  been  mistaken.  The 
jury  expressed  a  similar  opinion.  The  judge 
directed  the  jury  that  they  "  could  not  say  that 
the  man  had  not  been  heu^  of  during  the  last 
seven  years  when  one  of  his  relatives  declared 
that  she  had  seen  him  alive  and  well  within  the 
last  three  years,  and  still  less  could  tbey  say  that 
he  had  never  been  heard  of,  when  all  the  mem- 
bers of  his  family  stated  that  they  had  heard  of 
what  she  had  stated,"  and  "  that  the  ground  for 
the  presumption  of  death  from  a  man  having 
been  absent  for  seven  years  was  entirely  removed 
by  the  direct  evidence  that  every  relative  had 
heard  that  he  was  alive."  And  lastly,  the  judge 
said  to  the  jury  :  "  Under  these  circumstances, 
unless  you  are  prepared  to  find  that  he  was  dead 
in  April,  1875,  and  find  it  upon  evidence  which 
tends  to  prove  exactly  the  contrary,  and  in  the 
absence  of  that  evidence  upon  which  alone  the 
presumption  should  be  raised  of  his  death,  your 
veixlict  ought  to  be  for  the  defendant."  The 
Court  of  Appeal  considered  this  to  be  a  misdirec- 
tion, and  ordered  a  venire  de  novo.  On  appeal, 
the  Lords  were  equally  divided,  and  so  the 
decision  of  the  Court  of  Appeal  stood  affirmed. 
Prudential  Iruuranee  Co.  v.  Edmonds,  2  App. 
Cas.  487. 

Letten  of  Administration — Preonrnption  of 
Death  of  Atsnred — Notiee  to  Iniuraaee  Com- 
pany.]— See  Barber,  In  goods  of,  II  P.  D.  78  ;  66 
L.  T.  894  ;  86  W.  R.  80. 

ETldenee  of  Death — Cestui  qni  Tie.] — Money 
was  payable  to  a  tenant  pur  autre  vie  nnder  a 
policy,  after  proof,  to  the  satisfaction  of  directors, 
of  the  cestui  que  vie.  An  order  was  made  nnder 
6  Anne,  c.  72,  that  the  cestui  que  vie  ought  to  be 
deemed  and  taken  to  be  dead  under  the  statute, 
and  the  remainderman  entered  : — Held,  that 
the  directors  might  reasonably  require  further 
evidence  of  the  death  of  the  cestui  que  vie.  Doyle 
V.  City  of  Glasgtru)  Life  Assnrart/se  Co.,  53  L.  J., 
Ch.  627  ;  60  L.  T.  323  ;  32  W.  R.  476  ;  48  J.  P. 
374. 

Prenimption  of  Death.] — See  Evidence,  II. 

Pleadings.] — To  an  action  on  a  policy  on  the 
life  of  H.,  conditioned  that  if  he  went  out  of 
Europe  all  claim  to  any  interest  in  the  funds  of 
the  society  should  cease,  with  a  proviso  that  he 
should  be  at  liberty  to  visit  Tangiers,  or  any  other 
port  within  the  Mediterranean :  the  company  with 
whom  the  policy  was  effected  pleaded  that  he 
departed  beyond  the  limits  of  Europe,  otherwise 
than  by  visiting  Tangiers,  or  any  other  port  within 
the  Mediterranean.  The  court  refused  to  allow  an 
equitable  replication,  that  at  the  time  of  making 


the  policy  it  was  expressly  stipulated  thai 
policy  should  not  be  vitiated  by  reaton  tha 
visited  ports  and  places  out  of  Europe,  and 
the  policy  was  entered  into  on  the  terms  of  i 
stipulation ;  but  the  court  allowed  a  replicati< 
leave  and  licence.  Rets  v.  Scottish  Equitable 
Assurance  Society,  2  H.  &  K.  19 ;  26  L.  J.,  Ex. 
3  Jur.  (N.a)  417  ;  6  W.  R.  692. 

In  an  action  to  recover  the  amount  of  a 
policy,  where  the  rules  of  the  society  stipi 
that  the  insured  shall  be  of  sober  and  tempe 
habits,  it  is  sufficient  npon  a  plea  denying 
sober  and  temperate  habits  of  the  insured, 
the  company  to  shew  that  his  habits  i 
intemperate ;  and  it  is  no  answer  to  prove 
intemperance  not  to  have  been  to  such  a  degn 
to  injure  the  health  of  the  insured,  or  to  sho 
his  life.    Southcombe  v.  Merrinian,  Car.  &  M. 

Bight  to  Begin.]— In  an  action  on  a  pol 
to  be  cancelled  in  case  of  suicide,  by  retun 
the  premiums,  on  a  plea  that  the  deceased  < 
by  suicide,  and  that  the  premiums  were  read 
be  returned,  the  defendant  is  entitled  to  be 
Stormont  v.  Waterloo  Life  Assurance  Co 
F.  k,  F.  22. 

Bvidenoe  as  to  Snioide.] — In  an  action  o 
policy,  on  a  plea  of  suicide,  the  onus  being  u 
the  defendant  to  prove  that  the  death  was 
suicide,  and  he  having  put  in  the  depositior 
the  widow  and  executrix,  given  upon  the  coron 
inquest,  to  the  effect  that  the  day  before  his  de 
the  deceased  had  unaccountably  gone  out  of 
bedroom  very  early  in  the  morning,  and  im 
diately  afterwards  had  been  found  in  peril 
falling  over  the  banisters  ;  that,  later  in  the  c 
after  he  had  complained  of  giddiness  and  pi 
in  the  head,  he  had  been  seen  foiling  oul 
a  window,  his  wife  being  in  the  room  at  the  ti 
and  not  being  able  to  say  how  he  came  to 
out : — Held,  that  there  was  a  scintilla  of  evide 
to  support  the  plea ;  that  the  question  *upoi 
was,  not  merely  whether  the  deceased  threw  h 
self  out  of  the  window,  but  whether,  if  so,  he 
it  voluntarily,  and  not  through  confusion  of 
senses,    lb. 

Power  of  Arbitrator  to  state  Speeial  Case. 
The  defendants'  special  act  provided  for 
reference  to  arbitration  of  any  question  aris 
on  any  of  their  contracts  of  insurance,  and  t 
the  "  submission  to  any  such  arbitration  "  mi 
be  made  a  rule  of  court : — Held,  that  the  um; 
in  a  reference  nnder  the  act  had  power  to  st 
a  special  case  for  the  opinion  of  the  co 
nnder  the  Common  Law  Procedure  Act,  16 
8.  5.  Isxtt  V.  Itailway  Passengers^  Assurance  • 
68  L.  J.,  Q.  B.  191 ;  22  Q.  B.  D.  504  j  60  L.  T.  2 
87  W.  R.  477. 

Prohibition — Court  of  Assorance.]— Proh 
tion  refused  to  the  court  of  policies  oi  assurai 
in  a  case  of  insurance  of  a  man's  life.  JBen 
V.  Oyle,  Style,  166. 

Authority  of  Direeton — Contract — Seal— 7* 
Viet.  e.  110.] — In  an  action  against  an  insurai 
company  established  under  7  &  8  Vict,  c  110 
is  sufficient  for  the  plaintiff  to  produce  a  contr 
signed  by  three  directors,  although  not  un< 
seal  of  the  company,  and  to  shew  by  receipt 
premiums  and  otherwise  that  the  contract  ] 
been  acknowledged  by  the  company.  It  lies 
the  company  to  shew  that  f  ormsdities  required 
the  deed  of  settlement  have  not  been  obseiT 
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CkarUi  y.  National  Ouardian  Auuranee  Society^ 
^  W.  B.  694. 

ArMtnitimi  CUvm.]  — See  Browmtein  y. 
Aeeidental  Death  Inturanoe  Co,^  infra,  col.  86. 

laterpleaAer.] — See  Detborough  y.  Harris, 
«apra,  coL  72. 

Cectf.  ] — Costs  of  an  insurance  company,  paying 
into  court  moneys  in  respect  of  a  life  policy  on 
which  there  were  Yarions  claims,  allowea  as 
between  solicitor  and  client.  Webb,  In  re,  35 
L.  J.,  Ch.  850 ;  L.  B.  2  £q.  456  ;  12  Jnr.  (K.B.) 
595  ;  14  L.  T.  89  ;  14  W.  B.  857. 

An  insurance  company  having  been  served 
with  a  petition  for  the  payment  out  of  court  of 
the  proceeds  of  a  nolicy,  is  entitled  to  the  costs 
•of  appearance.  Cobb,  In  re,  15  W.  B.  29  ;  15 
L.  T.  170. 

An  insurance  company  paid  the  amount  of  a 
policy,  the  right  of  which  was  disputed,  into 
•court,  under  the  Trustees  Belief  Act : — Held,  that 
the  company  was  entitled  to  their  costs  from  the 
person  wrongfully  claiming  the  fund.  United 
Id/e  Assurance  Co.,  In  re,  34  Beav.  493;  11 
Jut.  (k.8.)  424 ;  12  L.  T.  441  ;  13  W.  B.  645. 

The  solicitors  who  gave  notice  to  an  assurance 
company  of  possible  claims  on  the  proceeds  of  a 
life  policy,  wnereby  a  portion  of  the  monejrs  was 
paid  into  court,  ought  not  to  be  made  respondents 
to  a  petition  for  payment  of  the  fund  out  of 
court,  or  to  pay  any  costs  of  such  petition,  or 
•of  the  payment  into  court,  but  they  will  not 
be  allowed  their  costs  of  appearance  in  full. 
Moseley,  Ex  parte.  Provident  Clerks'  Mutual 
lAfe  Asstwramce  Association,  In  re,  21  L.  T.  384 ; 
18  W.  B.  126. 


XIII.  INTEBEST  ON  POLICY-MONEYS. 

Before  3  &  4  WilL  4,  c  42,  s.  28,  interest  was 
not  recoverable  in  an  action  upon  a  policy  on  the 
life  of  A.,  by  which  a  certain  sum  was  made 
payable  six  months  after  due  proof  of  his  death, 
Although  the  money  insured  was  not  paid  at  the 
time  stipulated  for  that  purpose.  Higgins  v. 
Sargeant,  3  D.  &  B.  613  ;  2  B.  &  C.  348  ;  2  L.  J. 
<0.8.)  K.  B.  33  ;  26  B.  B.  379. 

Interest  is  not  payable  on  a  sum  recovered,  on 
a  lost  policy,  from  a  life  insurance  company. 
Bushman  v.  Morgan,  5  Sim.  635. 


B.  AGAINST  ACCIDENT.  INJURY 
OR  DISEASE. 

OoBtraet — ICiidesoription.] — ^As  to  residence 
and  occupation,  aeePerrins  v.  Marine  and  OenaraJ 
Tratellers^  Insurance  Society,  ante,  coL  25. 

Health.] — ^An   insurance   having   been 

effected  in  the  name  and  on  the  life  of  a  pauper 
dependent  on  his  son  for  support,  ruptur^  and 
subject  to  fainting  fits: — Held,  that  there  was 
nothing  in  the  life  insured  which  fiilsified  a 
dedlaratioa  that  the  insured  had  not  been  subject 
to  epileptic  or  other  fits ;  and  that  "  there  was 
not  any  circumstance  or  information  touching 
hto  occupation  or  habits  of  life,  with  which  the 
<lirectors  ought  to  be  made  acquainted,  as  ren- 
dering him  peculiarly  liable  to  accident"  ;  nor 
was  his  being  driven  out  in  a  vehicle  a  voluntary 
exposure  to  obvious  risk,  within  the  meaning 
of  an  exception  on  those  terms.  Shilling  v. 
Aeeidental  Death  Insurance  Co.,  1  F.  &  F.  116. 


Time  within  whioh  Notice  to  be  GiYen.  ]— 

The  provisions  of  a  policy  issued  by  an  assurance 
company,  making  it  a  condition  precedent  to 
the  right  to  recover  that  a  notice,  specifying  the 
particulars  of  the  accident,  should  be  delivered 
at  the  chief  office  of  the  company,  in  London, 
within  seven  days  after  its  occurrence,  applies 
to  cases  where  owing  to  the  sudden  character  of 
the  accident,  and  its  resulting  in  instantaneous 
death,  there  was  nobody  capable  of  giving  the 
required  notice.  Gamble  v.  Accident  Atsurance 
Co.,  Ir.  B.  4  C.  L.  204. 

The  provision  is  not  discharged  by  reason  of 
the  fact  that  owing  to  the  act  of  God  the  accident 
was  of  so  sudden  and  fatal  a  character  that  it 
was  impossible  to  have  given  the  required  notice 
within  the  specified  time.    lb. 

Interest.] — ^An  insurance  against  death  by 
accident  is  within  the  14  Geo.  3,  c.  48,  s.  2,  as  to 
interest.  Shilling  v.  Accidental  Death  Insu- 
rance Co.,  1  F.  &  F.  116.  S.  P.,  2  H.  &  N,  42  :  26 
L.  J.,  Ex.  266  ;  5  W.  B.  667. 

Premiiuns— Expiration  of  Policy.]— A.  on  the 
22nd  of  January,  18o2,  effected  with  a  company 
an  insurance  against  death  or  injury  from 
accident,  the  premium  on  which  was  payable  on 
the  22nd  of  January  in  each  year.  By  one  of 
the  conditions  indorsed  on  the  policy  (the  1st),  the 
premium  was  to  be  paid  "  within  twenty-one  days 
from  the  day  on  which  the  same  should  first 
accrue  or  become  due,"  and  "  provided  the  same 
should  be  from  time  to  time  paid  within  such 
space  of  twenty-one  days,  the  policy  should  not 
be  void  notwithstanding  the  happening  befoi-e 
the  expiration  of  such  space  of  twenty-one  days 
of  the  event  or  events,  upon  the  happening 
whereof  the  amount  secured  oy  the  policy  should, 
according  to  the  terms  thereuf,  become  payable.** 
By  another  condition  (the  2nd),  "if  the  premium 
should  be  unpaid  for  twenty-one  days  next  after 
it  should  become  due,  the  policy  should  be  abso- 
lutely void,  and  the  assured  should  forfeit  all 
claim  thereunder."  And  (by  the  4th  condition), 
"in  every  case  when  a  new  premium  should, 
become  payable,  the  directors  should  be  at 
liberty  to  terminate  the  lisk,  by  refusing  to 
accept  such  premium."  A.  duly  paid  the  pre- 
miums down  to  1855.  On  the  27th  of  January, 
1856,  an  accident  happened  to  him,  which  caused 
his  death  on  the  1st  of  February  following.  On 
the  4th  of  February  the  company  had  notice  of 
his  death,  and  a  correspondence  took  place 
between  their  secretary  and  the  attorney  of  A.'s 
executors  respecting  the  cause  of  the  death,  and 
their  claim  on  the  policy,  neither  party  at  first 
knowing  that  the  premium  which  became  due 
on  the  22nd  of  January,  1856,  was  unpaid.  On 
the  8th  of  February,  the  secretary  for  t^e  first 
time  became  acquainted  with  the  fact  of  the 
nonpayment  of  the  premium,  but  did  not  com- 
municate it  to  the  executors,  or  their  attorney, 
until  the  13  th  (the  day  after  the  expiration  of  the 
twenty-one  days  allowed  by  the  first  condition 
for  payment  of  the  premium),  when  he  informed 
the  latter  by  letter  that  the  directors  had  con- 
sidered and  rejected  the  claim  : — Held,  first,  that 
there  was  nothing  in  the  conditions  to  enable 
the  executors  to  pay  the  premium  after  his 
death,  and  that  if  they  had  tendered  it  within 
the  twenty-one  days,  the  company  would  not 
have  been  bound  to  accept  it.  Simpson  v. 
Accidental  Death  Insurance  Co.,  2  C.  B.  (N.s.) 
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267 ;  26  L.  J.,  C.  P.  289 ;  3  Jur.  (HA)  1079. 
See  S,  C.J  6  W.  R.  307. 

Held,  also,  that  the  company  not  being 
estopped  from  denying  the  payment,  the  plea 
was  a  good  answer  to  the  action.    Ih, 

Held,  also,  that  the  policy  expired  on  the  22nd 
January,  1866,  and  that  neither  the  execators  nor 
the  insured  (had  he  been  living)  had  an  absolute 
right  to  keep  the  policy  alive  by  payment  or 
tender  of  the  premium  within  the  twenty-one 
days  after  that  date.    lb. 

Bisks — Snn-stroka.]— By  a  policy  effected  by 
S.  with  a  company  for  granting  assurance  against 
loss  of  life  and  personid  injury  arising  ht)m  acci- 
dents at  sea,  it  was  agreed  that  in  case  S.  should 
sustain  any  personal  injury  from  or  by  reason  or 
in  consequence  of  any  accident  which  should 
happen  to  him  upon  any  ocean,  sea,  river,  or  lake 
during  the  continuance  of  the  policy,  the  com- 
pany should  pay  to  him  a  reasonable  compensa- 
tion, and  that  if  he  should  die  from  the  effects  of 
the  injury,  the  company  should  pay  to  his  exe- 
cutors 100^.  At  the  time  of  effecting  the  policy 
he  was  about  to  sail  on  a  voyagu  to  Aden.  He 
proceeded  on  his  voyage  and  arrived  in  the  Cochin 
Kiver  on  Ithe  south-west  coast  of  India,  where 
he  was  struck  down  by  a  sun-stroke  while  attend- 
ing to  his  duty  in  the  ship,  and  died  the  same  day 
from  the  effects  of  the  sun-stroke : — Held,  that 
the  death  could  not  be  said  to  have  arisen  from 
accident  within  the  meaning  of  the  policy,  and 
therefore  that  he  could  not  recover.  Sinclair  v. 
Maritims  Pataengert*  Atturanoe  Co.,  3  EL  &  EL 
478 ;  30  L.  J.,  Q.  B.  77 ;  7  Jur.  (N.8.)  367 ;  4 
L.  T.  15 ;  9  W.  R.  342. 


Disability  from  following  Parsuits.]^A 


policy  against  accident  contained  a  proviso, 
"  that  in  case  such  accident  shall  not  cause  the 
death  of  the  insured  immediately,  but  shall  cause 
any  bodily  injury  to  the  insured  of  so  serious  a 
nature  as  wholly  to  disable  him  from  following 
his  usual  business,  occupation,  or  pursuits,  the 
company  will  pay  to  the  insured  a  compensation 
in  money  at  the  rate  of  6Z.  per  week  during  the 
continuance  of  such  disability."  An  insured,  a 
solicitor  and  registrar  of  a  county  court,  sprained 
his  ankle  severely,  and  was  confined  to  his  bed- 
room for  some  weeks,  being  unable  to  get  down 
stairs.  He  was  prevented  from  passing  his  ac- 
counts as  registrar,  and  from  attending  at  various 
places  at  which  he  was  required  to  complete 
purchases  for  his  clients  : — Held,  that  inasmuch 
as  the  insured  was  so  disabled  as  to  be  incapable 
of  following  his  usual  occupation,  business,  or 
pursuits,  he  was  **  wholly  disabled  from  following 
his  usual  occupation,  business,  or  pursuits"  with- 
in the  meaning  of  the  policy.  Jaooper  v.  Acci- 
dental Death  Inturance  Cb.,  5  H.  &  N.  667 ;  29 
L.  J.,  Ex.  484  ;  7  Jur.  (N.s.)  74 ;  8  W.  R.  616— 
Ex.  Oh. 

Seoondary  Cause  of  Death.] — By  one  of 

the  conditions  of  a  policy  against  accidental 
death  or  injury,  it  was  provided  that  the  policy 
insured  against  cuts,  stabs,  concussions,  &c., 
"  when  accidentally  occurring  from  material  and 
external  cause,  where  such  accidental  injury  is 
the  direct  and  sole  cause  of  death  to  the  insured, 
or  disability  to  follow  his  avocations"  ;  and  then 
followed  this  exception  :  '*  but  it  does  not  insure 
against  death  or  disability  arising  from  rheuma- 
tism, gout,  hernia,  erysipelas,  or  any  other  disease 


or  cause  arising  witJun  the  system  of  the  h 
before,  or  at  the  time,  or  following  sucl 
dental  injury,  whether  causing  death  or  diai 
directly  or  jointly  with  such  accidental  inj 
— ^Held,  that  death  from  hernia  caused  sole 
directly  by  external  violence,  followed  by 
gical  operation  performed  for  the  purpose 
lieving  the  patient,  is  not  within  the  exce 
FUttm  V.  Accidental  Death  Inturance  i 
C.  B.  (N.B.)  122 ;  34  L.  J.,  0.  P.  28. 

Under  a  similar  policy  the  insured  cut  hi 
accidentally  against  the  broken  side  of  an  eaj 
ware  pan ;  a  few  days  later  erysipelas  supen 
and  of  that  disease  he  died  shortly  a^r^ 
The  erysipelas  was  caused  by  the  wound,  an 
for  that  he  would  not  have  suffered  from  11 
an  action  by  his  executrix  to  recover  the  ac 
assured  : — Held,  that  the  insurers  were  pro! 
by  the  condition  and  were  not  liable.  Sm 
Accident  Intwrance  Co.,  39  L.  J.,  Ex.  211 ; 
6  Ex.  302 ;  22  L.  T.  861 ;  18  W.  R.  1107. 


Bailway  Aeoident.] — ^A  company  en 


into    a   contract   of   insurance   with    a    ] 
whereby  it  undertook  to  pay  l,000i.  to  his 
representatives  in  the  event  of  death  happ< 
to  the  assured   from  railway   accident   v 
travelling  in  any  class  carriage  on  any  lii 
railway  of  Qreat  Britain  or  Ireland,  a  pr< 
tionate  part  of  that  sum  to  be  paid  to  th 
sured  himself  in  the  event  of  his  sustaining 
personal  injury  by  reason  of  such  accident, 
assured   travdled  in  a  railway  carriage 
certain  place,  and  in  getting  out  of  the  car 
after  the  train  stop^d,  met  with  an  in 
without  any  negligence  on  his  part,  and  in 
sequence  of  the  step  of  the  carriage  being 
dentally  slippery : — Held,  first,  that  this  vi 
railway  accident  within  the  meaning   of 
policy.    Tlieobald  v.  Railway  Pae%engeri  J. 
ranee  Co.,  10  Ex.  46 ;  2  0.  L.  R.  1034 ;  23  1 
Ex.  249 ;  18  Jur.  583 ;  2  W.  R.  628. 

Held,  secondly,  that  the  assured  could 
recover  for  the  personal  expense  and  pain  c 
sioned  to  him  by  the  injury,  and  was  not 
titled  to  damages  for  loss  of  time  or  loss  of  p 
occasioned  by  it.    Ih, 

Held,  thirdly,  that  it  was  not  a  true  mea 
of  damage  to  assume  1,000Z.,  the  sum  insure< 
the  value  of  life,  and  estimate  a  proportio: 
sum  for  the  injury  sustained.    Ih, 


External   Caaies.]  — On    an  insun 


against  bodily  injury  by  accident  or  viole 
provided  that  the  accident  operated  by  exte 
causes,  insurers  are  liable  for  an  injury  to 
spine  caused  by  lifting  a  heavy  burden  in 
course  of  business.  Martin  v.  Travellert'  I 
ranee  Co.,  1  F.  &  F.  606. 

«8ol6  Cause  of  Death.'*]— A  polic} 

insurance  against  death  from  accidental  in; 
contained  the  following  condition  :  "  This  pa 
insures  payment  only  in  case  of  injuries  accic 
tally  occurring  from  material  and  external  a 
operating  upon  the  person  of  the  insured,  wl 
such  accidentel  injury  is  the  direct  and  sole  a 
of  death  to  the  insured,  but  it  does  not  insun 
case  of  death  arising  from  fits  ...  or  anydis^ 
whatsoever  arising  before  or  at  the  time 
following  such  accidental  injury,  whether  coi 
quent  upon  such  accidental  injury  or  not,  ; 
whether  causing  such  death  directly  or  joii 
with  such  accidental  injury."  The  insured,  w! 
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at  a  railway  station,  was  seized  with  a  fit  and 
fell  forwards  off  the  platform  across  the  railway, 
where  an  engine  and  carriages  which  were  passing 
went  OTer  \Sa  body  and  kiUed  him  : — Held,  that 
the  death  of  the  insured  was  caused  by  an 
accident  within  the  meaning  of  the  policy,  and 
that  the  insarers  were  liable.  Idtwrenee  t.  Aeci' 
dental  Imurance  Co.,  50  L.  J.,  Q.  B.  622; 
7  Q.  B.  D.  216  ;  45  L.  T.  29  ;  29  W.  B.  802 ;  46 
J.  P.  781. 


]>Mth  by  Drowning  while  in  an  Ipileptio 


lit.] — ^By  a  policy  of  insurance  defendants  agreed 
to  pay  to  the  representatives  of  W.  1,000/.  if 
"the  insored  shaU  sustain  any  personal  injury 
caused  by  accidental,  external,  and  visible  means 
within  the  intention  of  this  policy  and  the  pro- 
visions and  conditions  thereof,  and  the  direct 
effect  of  such  injury  shall  occasion  the  death  of 
the  insured.**  The  policy  provided  "that  the 
insured  shall  not  be  entitled  to  make  any  claim 
under  this  policy  for  any  injmry  by  any  accident 
unless  such  injury  shall  be  caused  by  some  out- 
ward and  visible  means,  of  which  proofs  satis- 
factory to  the  directors  can  be  furnished,  and 
that  this  insurance  shall  not  extend  to  any  injury 
caused  by  or  arising  from  natural  disease  or 
weakness,  or  exhaustion  consequent  upon  disease 
....  or  to  any  death  arising  from  disease, 
although  such  death  may  have  been  accelerated 
by  accident."  The  insured,  whilst  crossing  a 
stream,  was  seixed  with  an  epileptic  fit,  fell  in, 
and  was  drowned.  He  did  not  sustain  any 
personal  injury  to  occasion  death  other  than 
drowning.  In  an  action  by  his  executrix  on  the 
policy : — Held,  that  the  death  was  within  the 
words  of  the  policy,  and  that  defendants  were 
not  protected  by  the  proviso,  and  therefore  were 
liable.  Trew  v.  Hailway  PaMenger/  Assurance 
Co.  (6  H.  &  N.  839)  discussed  and  followed. 
Winspear  v.  Aoeident  Insurance  Co.,  6  Q.  B.  D. 
42  ;  43  L.  T.  459  ;  29  W.  B.  116— C-  A. 

SYidenet.] — A  policy  against  accidents 

or  violence  contained  a  proviso  that  no  claim 
should  be  made  by  the  insured,  in  respect  of  any 
injury,  unless  caused  by  some  outward  and 
visible  means,  of  which  satisfactory  proof  could 
be  furnished  to  the  directors  of  the  company : — 
Held,  that  death  by  drowning,  where  the  insured 
had  gone  into  the  sea  for  the  purpose  of  bathing 
only,  was  a  death  by  external  violence  within 
the  meaning  of  the  policy.  Trew  v.  Hailioay 
Passenger^  Assurance  Co.,  6  H.  &N.  839  ;  30  L.  J., 
Ex.  317  ;  7  Jur.  (KA)  878  ;  4L.  T.  833  ;  9  W.  B. 
671— Ex.  Oh. 

An  insured  was  twenty-six,  and  a  clerk  in  the 
service  of  an  ironmonger,  when  he  effected  the 
policy  ;  he  had  been  under  medical  treatment  in 
consequence  of  having  strained  himself,  and  for 
five  or  six  weeks  was  unable  to  attend  to  his 
duties  at  his  employer's ;  he  returned  to  his 
duties  shortly  before  his  death,  which  was  alleged 
to  have  happened  at  Brighton,  whither  he  had 
gone  down,  by  leave  of  his  employer,  in  order  to 
have  sea-bathing ;  he  left  his  lodgings  there  in 
the  evening,  about  seven  o'clock  of  the  day  after 
he  arrived,  going  towards  the  sea,  but  was  never 
subsequently  seen  alive,  though  some  clothes, 
identified  to  be  his,  were  found,  about  eight 
o'clock,  on  the  top  of  the  steps  of  a  bathing 
machine  ;  and  some  time  after  this  a  naked  body 
was  washed  up  at  a  place  on  the  coast  about  200 
miles  from  Brighton,  which  there  was  evidence 


to  identify  as  the  body  of  the  insured,  but  the 
coroner's  jury  found  that  it  was  the  body  of  a 
person  unknown  : — Held,  sufficient  to  go  to  a  jury 
to  enable  them  to  find  that  the  insured  met  hia 
death  by  drowning.    New  trial  ordered.    lb. 

A  policy  was  entered  into  with  a  company 
against  bodily  injury  from  any  railway  accident 
directly  affecting  the  assured  while  travelling  on 
any  line  of  railway  in  Great  Britain  or  Irehmd 
by  a  passenger  train  propelled  by  steam.  One  of 
the  conditions  in  the  deed  of  settlement  of  the 
company,  which  by  the  terms  of  the  policy  waa 
incorporated  with  it,  provided  that  before  pay- 
ment of  the  sum  insured  by  any  policy,  proof  of 
the  death  or  accident,  satisfactory  to  the  directors 
of  the  company,  should  be  furnished  by  the 
claimant,  together  with  such  further  evidence  or 
information,  if  any,  as  the  directors  should  think 
necessary  to  establish  the  claim : — Held,  that 
this  must  be  understood  to  mean  such  evidence 
or  information  as  the  directors  might  reasonably, 
and  not  such  as  they  might  unreasonably  and 
capriciously,  require.  Braunstein  v.  Accidental 
Death  Insurance  Co.,  1  B.  &  S.  782 ;  31  L.  J., 
Q.  B.  17  ;  8  Jur.  (N.s.)  506  ;  6  L.  T.  560. 

A  policy  of  assurance  against  injuries  caused 
by  accident  or  violence  contained  a  proviso,  that 
no  claim  should  be  made  under  it  in  respect  of 
any  injury  unless  the  same  should  be  caused  by 
some  outward  and  visible  means,  of  whidb  satis- 
factory proof  could  be  furnished  to  the  directors : 
— Held,  that  this  must  be  understood  to  mean 
such  proof  as  a  court  of  justice  would  determine 
ought  to  be  satisfactory  to  the  directors.  Trew 
V.  Bailway  Passengers^  Assurance  Co.,  6  Jur. 
(N.a)  769. 

Bfllsrenoe  to  Arbitration  or  Aotioa.] — ^A  policy 
was  entered  into  with  a  company,  against  bodily 
mjury  from  anv  railway  accident  directly  affect- 
ing the  assured  while  travelling  on  any  line  of 
railway  by  a  passenger  train.  There  was  a  con- 
dition indorsed  on  the  policy,  that  in  case  of 
difference  of  opinion  as  to  the  amount  of  com- 
pensation payable  in  any  case,  the  question 
should  be  referred  to  the  arbitration  of  a  person 
to  be  named  by  the  secretary  for  the  time  being 
of  the  Master  of  the  BoUs,  and  all  expenses  and 
costs  should  be  subject  to  the  decision  of  such 
arbitrator ;  and  the  award  made  on  such  arbitra- 
tion was  to  be  taken  as  a  final  settlement  of  the 
question,  and  might  be  made  a  rule  of  court : — 
Held,  that  a  reference  to  arbitration  in  the 
manner  prescribed  was  rendered  a  condition  pre- 
cedent to  an  action  for  an  injury  within  the 
policy.    11, 

Szeeption — ^Aeeident  caused  by  **Szpoiare  of 
the  Insured  to  ObTious  Bisk."] — A  policy  of 
insurance  against  accidental  death  or  injury 
excepted  from  the  risks  insured  against  accidents 
happening  **  by  exposure  of  the  insured  to  obvious 
risk  of  injury."  The  insured  met  his  death 
through  attempting  in  broad  daylight  to  cross 
the  main  line  of  a  railway  in  front  of  an 
approaching  train  by  which  he  was  run  over 
and  killed.  There  was  no  evidence  that  he  was 
short-sighted  or  deaf.  At  the  place  where  the 
accident  happened  there  was  no  station,  or 
proper  crossing ;  and  there  was  no  obstruction 
to  prevent  a  person  about  to  cross  from  seeing 
an  approaching  train.  There  was  no  ground 
for  imputing  negligence  to  the  servants  of 
the    railway    company : — Held,    that   the   risk 
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incurred  by  the  insured  being  one  which  either 
was  obvious  to  him,  or  would  haye  been  obyions 
to  him  if  he  had  been  paying  reasonable  attention 
to  what  he  was  doing,  the  case  came  within  the 
exception  in  the  policy.  Ovrmsh  t.  Aeeident 
Inturance  Co^  58  L  J.,  Q.  B.  591 ;  23  Q.  B.  D. 
453 ;  38  W.  B.  139  ;  54  J.  P.  262— C.  A. 

Accident— Policy— Tliiia,  Compntatimi  of— 
Imuxmnoe  **from"  a  Data.] — The  plaintifb,  a 
tramway  company,  effected  with  the  defendants 
an  insurance  against  accidents  for  twelve  calendar 
months  from  NoTember  24, 1887.  An  accident 
happened  on  November  24,  1888: — ^HeM,  that 
the  efEect  of  "from**  in  the  expression  '*for 
twelve  calendar  months  from  November  24, 
1887,"  was  to  exclude  November  24, 1887,  and 
to  include  November  24, 1888,  in  the  period  of 
the  insurance,  and  that  the  defendants  were 
therefore  liable.  South  Staffordihire  Tramvoayi 
y.  Sichnesi  and  Acoident  Assurance  AuoeiaHaiL, 
€0  L.  J.,  Q.  B.  47  ;  [1891]  1  Q.  B.  402  ;  63  L.  T. 
«07  ;  65  J.  P.  168. 

Speeiilad  Sum  payable  in  respect  of  any  one 
Accident.] — ^The  plaintifiEs,  a  tramway  company, 
effected  with  the  defendants  an  insurance  against 
"  claims  for  personal  injury  in  respect  of  accidents 
<»used  by  vehicles  "  to  the  amount  of  "  2501.  in 
xespect  of  any  one  accident."  One  of  the 
plaintiff's  tramcars  was  overturned,  forty  persons 
were  injured,  and  the  plaintiff  became  liable  to 
pay  claims  to  the  amount  of  8332. : — Held,  that 
**  accident  **  in  the  policy  meant  injuiy  in  respect 
of  which  a  person  claimed  compensation  from  the 
plaintiffs,  and  that  the  liability  of  the  defendants 
was  consequently  not  limited  to  250Z. ;  but  the 
plainti&  were  entitled  to  recover  the  amount 
of  8332.  on  the  policy.  South  Staffordshire 
Tramways  v.  Siehftess  and  Accident  Assurance 
Association,  60  L.  J.,  Q.  B.  260  ;  [1891]  1  Q.  B. 
402  ;  64  L.  T.  279 ;  89  W.  B.  292  ;  56  J.  P.  372 
— O.A. 

Accident — « Injury  canccd  by  violent,  aooi- 
dontal,  external  and  yiiiblc  Keans."]— By  a 

policy  of  insurance  against  accident  the  defen- 
dants agreed  to  pay  the  plaintiff  compensation  if 
he  should  sustain  '*any  bodily  injury  caused 
by  violent,  accidental,  external  and  visible 
means."  The  policy  contained  a  proviso  that 
the  insurance  should  not  cover  injury  arising 
from  natural  disease  or  weakness.  The  plaintiff 
sustained  injury  by  breaking  a  ligament  in  his 
knee  while  he  was  in  the  act  of  st<x>ping : — ^Held, 
that  such  injury  was  covered  by  the  policy  ;  the 
words  "exterDal  means"  must  be  construed  as 
the  antithesis  of  internal  means— c.g.  disease 
or  weakness.  Hamlyn  v.  Croum  Accidental 
Insurance  Oo.,  62  L.  J.,  Q.  B.  409 ;  [1893]  1 
Q.B.  750  ;  4  B.407  ;  68  L.T.701 ;  41  W.  B.631 ; 
67  J.  P.  663— C.  A, 

Conctmotion  of  Policy— Lom  of  Sight— Know- 
ledge of  Agent  imputed  to  Principal.] — B. 
effected  an  insurance  with  the  defendant 
<x>mpany  through  their  agent  against  accidental 
injury.  The  proposal  for  the  insurance  contained 
a  statement  by  the  assured  that  he  had  no 
physical  infirmity,  and  that  there  were  no 
circumstances  that  rendered  him  peculiarly 
liable  to  accidents,  and  it  was  agreed  that  the 
proposal  should  form  the  basis  of  the  contract 
between  him  and  the  company.  By  the  terms 
of  the  policy,  the  company  agreed  to  pay  the 


insured  500Z.  on  permanent  total  disable 
and  250Z.  on  permanent  partial  disablem 
the  policy  stating  that  by  pennanent 
disablement  was  meant,  inter  alia,  "  the  con: 
and  irrecoverable  loss  of  sight  to  both  eyes,' 
by  permanent  partial  disablement  was  n 
inter  alia,  "^  the  complete  and  irrecoverable  I 
sight  in  one  eye."  At  the  time  when  he  si 
the  proposal  for  the  insurance  the  assnred 
lost  the  si^t  of  one  eye,  a  fiict  of  whi<J 
defendant's  agent  was  aware,  though  be  die 
communicate  it  to  the  defendants.  The  aai 
during  the  currency  of  the  policy  met  wit 
accident,  which  resulted  in  the  complete 
of  sight  in  his  other  eye,  so  that  he  be 
permanently  blind : — Held,  that  it  must  be  U 
first,  that  the  assnred  had  sustained  a  com 
loss  of  sight  to  both  eyes  within  the  meanii 
the  policy  ;  secondly,  that  the  knowledge  ol 
defendants*  agents  was  under  the  circumstc 
the  knowledge  of  the  defendants,  and  that 
were  liable  on  the  policy  for  600Z.  Bawd 
London,  Edinburgh,  and  Glasgow  Asiurance 
61  L.  J.,  Q.  B.  792  ;  [1892]  2  Q.  B.  634  ;  57 
116— C.  A. 

lunranoo    against     Disease  —  Whothc 
"Policy"  within  14  Ctoo.  S,  c.  48,  s.  S 

The  defendants,  the  proprietors  of  a  cei 
medical  preparation  called  **  The  Carbolic  Sn 
Ball,"  issued  an  advertisement  in  which  i 
promised  to  pay  100/.  to  any  person  who 
tractcd  the  influenza  after  having  used  on< 
their  smoke  balls,  in  a  certain  specified  mai 
and  for  a  certain  specified  period.  The  plain 
upon  the  faith  of  the  advertisement,  pureh; 
one  of  the  defendants*  smoke  balls,  and  use 
in  the  manner  and  for  the  period  specified, 
nevertheless  contracted  the  influenza: — H 
that  the  above  facts  established  a  contract 
the  defendants  to  pay  the  plaintiff  100/.  in 
event  which  happeued  ;  ana  that  such  conti 
was  not  a  policy  within  14  Geo.  3,  c  48,  s 
and  that  the  plaintiff  was  entitled  to  reco 
CarlUl  V.  Carholie  Smoke  Ball  Co.,  62  L.  J.,  g 
257 ;  [1893]  1  Q.  B.  256 ;  4  B.  176 ;  67  L 
837  ;  41  W.  B.  210 ;  57  J.  P.  325— C.  A. 

Bailway  Passengers'  Assnranoo  Oompan; 
Arbitration— Stay  of  Proceedings.]— Sects.  3 1 
16  of  the  Bailway  Passengers  Assurance  Cc 
pany*8  Act,  1864,  provide  that  questions 
differences  arising  shidl,  if  either  the  compa 
or  the  persons  claiming  require  it,  be  referred 
arbitration.  By  s.  33,  where  an  action  has  b( 
commenced,  the  court  or  a  judge,  ^  upon  bci 
satisfied  that  no  sufficient  reason  exists  why  t 
matters  cannot  and  ought  not  to  be  refeired 
arbitration,  and  that  the  company  were  at  \ 
time  of  the  bringing  of  the  action  or  suit,  a 
still  are,  ready  and  willing  to  concur  in  all  a< 
necessary  and  proper  for  causing  the  matters 
be  decided  by  arbitration,  may  make  an  ore 
staying  all  proceedings  in  the  action.**  A  cla; 
was  made  against  the  company,  which  they  d 
puted,  but  they  did  not  give  notice  before  t 
commencement  of  the  action  that  they  requir 
to  have  the  question  referred  to  arbitratic 
After  an  action  had  been  commenced  the  coi 
pany  took  out  a  summons  to  stay  idl  procecdin 
in  the  action  : — Held,  that  as  the  company  hi 
not  given  notice  before  the  commencement 
the  action  that  they  required  to  have  the  qnesti( 
referred  to  arbitration,  ss.  3  and  16  did  n< 
apply,  and  that,  under  the  circumstances  of  tl 
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case,  the  oourt  were  not  satisfied  that  no  sufficient 
reason  existed  why  the  matters  could  not  or 
ought  not  to  be  referred  to  arbitration,  or  that 
the  company  were  at  the  beginning  of  the  action 
ready  and  willing  to  concur  in  all  acts  necessary 
and  proper  for  causing  the  matters  to  be  decided 
by  arbitration,  and  therefore  no  order  ought  to 
be  made  under  s.  SS.  Fox  t.  BaUivay  Pauengers' 
AMiuranee  Cb,,  52  L.  T.  672— C.  A. 

•<Aeeideiit"— Shoek  oaued  by  7right.]-— A 
shock  to  the  nerves  of  an  employee  caused  by 
fright  sustained  in  the  discharge  of  his  duty,  and 
incapacitating  him  from  employment,  is  an 
** accident**  within  the  meaning  of  a  policy 
issued  by  a  railway  company  to  such  employee, 
under  which  a  weddy  allowance  is  to  be  paid  by 
the  company  in  case  of  such  employee  "  being 
incapacitated  from  employment  by  reason  of 
acciaent  sustained  in  the  discharge  of  his  duty 
in  the  company^s  serrioe/'  Pugh  v.  L.  B,  i 
S.  C.  Ry,,  65  L.  J.,  Q.  B.  521 ;  [1896]  2  Q.  B. 
248  ;  74  L.  T.  724 ;  44  W.  R.  627— C.  A. 

Benewal  of  Policy  by  Consent — ^New  Contract 
Tear  by  Tear — Auiynment  to  Trustees  for 
Creditors.] — An  accident  policy  of  assurance 
with  a  company  which  provides  for  the  payment 
of  a  premium  for  one  year  from  the  date  thereof, 
and  which  is  capable  of  being  renewed  only  by 
consent  of  the  company,  is  not  a  continuing 
policy  for  all  purposes,  but  upon  each  renewal  a 
new  contract  is  entered  into  year  by  year.  When, 
therefore,  the  person  assured  has  assigned  all  his 
property,  ^*  credits,  estate,  and  effects  whatsoever  " 
to  trustees  for  the  benefit  of  his  creditors,  and 
died  two  year  afterwards  from  an  accident,  while 
the  renewed  policy  was  subsisting,  the  moneys 
payable  thereunder  do  not  pass  to  the  trustees 
under  the  deed,  but  belong  to  the  executors  of 
the  assured.  JStokdl  v.  Heytoood^  65  L.  J.,  Ch. 
721  ;  [1897]  1  Ch.  459  ;  74  L.  T.  781.  Cp.  Phmia 
Life  AMuranee  Co,  v.  Sheridan,  supra,  coL  31. 
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L  CONTBACT. 


Contract  of  Indemnity.] — ^Assurances  against 
fire  are  contracts  of  indemnity.  Dalhy  v.  India 
and  London  Life  Auuranee  Co.,  15  C.  B.  365  ;  3 
C.  L.  B.  61 ;  24  L.  J.,  C.  P.  2 ;  18  Jur.  1024  ;  3 
W.  B.  116— Bx.Ch. 

A  policy  against  fire  is,  in  its  nature,  a  con- 
tract of  indemnity,  and  the  insured  is  not 
entitled  to  recover  more  than  such  an  amount  as 
will  indemnify  him'  against  the  actual  loss  or 
damage  sustained  acconllng  to  the  real  quantity 
and  value  of  the  goods  at  the  time  of  the  fire. 
Chapma/n  v.  Pole,  22  L.  T.  306. 

A  policy  of  insurance  against  fire  is  a  contract 
of  indemnity.  Larrellv,  Tibhittt,  50  L.  J.,  Q.  B. 
33 ;  5  Q.  B.  D.  660  ;  42  L.  T.  797  ;  29  W.  B.  66  ; 
44  J.  P.  695 — C.  A.  See  also  Ba,yner  v.  Preston, 
60  L.  J.,  Ch.  472  ;  18  Ch.  D.  1 ;  44  L.  T.  787  ;  29 
W.  B.  546. 

I 

Iteferenoe  to  Printed  Proposals.] — ^If  a  policy 
refers  to  certain  printed  proposals,  the  proposals 
will  be  considered  as  a  part  of  the  policy. 
Worsley  v.  Wood,  6  Term  Bep.  710 ;  2  H.  BL 
574  ;  3  B.  B.  323.  And  see  Oldman  v.  Bewiehe^ 
2  H.  BL  577,  n. 

By  the  proposals  of  an  insurance  company  it 
was  stipulatea  that  "  persons  insured  shall  give 
notice  of  the  loss  forthwith,  deliver  in  an  account^ 
and  procure  a  certificate  of  the  minister,  church- 
wardens, and  some  reputable  householders  of  the 
parish,  importing  that  they  knew  the  character 
of  the  assured,  and  believe  that  he  really  sus- 
tained the  loss  and  without  fraud"  : — Held,  that 
the  procuring  such  a  certificate  was  a  condition 
precedent  to  the  right  of  the  assured  to  recover, 
and  that  it  was  immaterial  that  the  minister, 
&c.,  wrongfully  refused  to  sign  the  certificate. 
lb, 

A  deed-poll,  containing  an  insurance  against 
fii-e,  may  refer  to  conditions  in  a  printed  paper» 
without  stamp,  seal  or  signature  ;  and  it  may  be 
a  part  of  those  conditions  that  the  insured  shaU 
procure  a  certificate  of  his  character,  and  that 
the  loss  happened  without  fraud.  Rovtledge  v.. 
Burrell,  1  M.  Bl.  254. 

Ambiguity — Parol  Svidenee.] — A  policjr 
mentioned  a  building,  oil-mill,  of  one  fioor  only, 

with  stone  and  tile,  occupied  by ,  for  cru^ing- 

of  linseed  and  grinding  of  dyewood,  but  no. 
refining  of  oil  therein,  1,0002. ;  on  fixed  machinery 
and  mSlwright  works,  including  all  the  standing 
and  growing  gear  therein,  1,000^;  one  engine- 
house  adjoii^ig  the  mill,  200Z. ;  one  steam-engine 
therein,  3002. ;  one  logwood  warehouse,  in  which 
chopping  dyewood  is  performed,  communicating 
with  the  mill,  2002. ;  one  warehouse  on  the  other 
side  of  the  mill,  to  the  east  side,  merely  for  the 
stowing  of  goods,  3002. : — Held,  that  there  was 
no  ambiguity  in  the  policy,  and  that  evidence 
was  not  receivable  to  shew  that  it  was  intended 
to  insure  the  machinery  and  gear  in  the  logwood 
warehouse.    Hare  v.  Barttow,  8  Jur.  928. 

Latent  AmUgnity— Evidence — Question  for 
Jury.] — In  an  action  upon  a  policy  of  fire 
insurance,  if  the  evidence  discloses  a  latent 
ambiguity  in  the  policy  so  that  it  becomes 
necessary  to  go  into  the  consideration  of  other 
documents,  and  to  resort  to  parol  evidence  to 
solve  that  ambiguity,  it  ceases  to  be  merely  a 
question  for  the  court  on  the  construction  of  the 
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instrument,  and  raises  a  question  of  fact  which 
must  be  determined  by  the  jury.  Hordem  v. 
Commereial  Union  Aituranee  Co^  66  L.  J.,  P.  C. 
78  ;  66  L.  T.  240— P.  C. 

Liability  of  Bireeton.] — By  a  policy  under 
seal,  three  of  the  directors  of  a  fire  association 
admitted  the  plaintiff  as  a  member  of  that 
society  upon  the  terms  and  conditions  prescribed 
by  the  deed  of  settlement  of  the  association  ; 
and  he  subscribed  a  certain  sum  as  the  considera- 
tion money  for  one  year's  assurance  ;  and  it  was 
declared  that  he  should  be  entitled  to  a  remune- 
ration out  of  the  society's  funds,  in  case  of  loss 
by  fire  hi^pening  to  any  property  therein  speci- 
fied, not  exceeding  the  sums  set  against  each 
article  respectively  ;  and  it  was  further  stipulated, 
that  neither  of  the  directors  who  signed  the 
policy,  nor  the  plaintiff,  nor  the  holder  of  it, 
should,  as  members  of  the  society,  be  subject  or 
liable  to  any  demand  for  loss,  except  under  the 
Articles  establishing  the  society,  and  as  was  pro- 
vided by  the  same.  The  plaintiff  having  sus- 
tained a  loss  by  fire,  brought  an  action  against 
the  directors  who  signed  the  policy  ;  and  averred 
in  his  declaration,  that  the  funds  of  the  associa- 
tion were  sufficient  to  satisfy  the  amount  of  such 
loss ;  and  the  jury  found  a  verdict  for  him  : — 
Held,  that  such  declaration  was  sufficient ;  and 
.that  the  directors  were  liable  by  the  terms  of  the 
.policy.    Andrews  y.  EllUon^  6  Moore,  199. 

F.,  W.  and  M.  being  trustees  and  directors  of 
an  insurance  company,  executed  a  policy  to 
indemnify  A.  and  otners  from  loss  by  fire,  whereby 
they  ordered,  directed  and  appointed  the  direc- 
tors for  the  time  being  to  pay  the  loss  which  A. 
And  others  should  sustain  in  the  event  of  a  fire 
happening;  and  the  policy  went  on  to  recite 
A^ertain  provisions,  containing  the  words  "con- 
ditions and  agreements"  ;  and  a  loss  having 
(happened : — Held,  tiiat  the  policy  was  not  an 
instrument  or  an  agreement  upon  which  an  action 
^f  covenant  would  lie ;  and  consequently,  that 
neither  the  executing  parties,  nor  the  directors 
ior  the  time  being,  were  liable  at  law.  Alchorne 
.V.  Saville,  6  Moore,  202,  n.  See  Ourney  v. 
Rawlins,  2  M.  &  W.  87  ;  6  L.  J.,  Ex.  7. 

**  Polioy  **— What  ii.]— Any  contract  of  Insur- 
'jATioe  comes  within  the  word  **  policy,"  and  there 

is  no  statutory  or  formal  document  necessary 
-to  make  a  contract  of  insurance.  If  a  contract 
,of  insurance  is  created  by  any  binding  means, 

that  is  a  "  policy  "  to  all  Intents  and  purposes. 

Nonjoich  Equitable  Fire  Auurance  Society,  In  re, 
57  L.  T.  641. 

Slip  of  Polioy,  XfBMt  o£]— The  plaintiffs,  a 
firm  of  merchants  in  New  Zealand,  in  October, 
1886,  employed  a  ifirm  of  insurance  brokers  in 
London  to  effect  for  them  insurances  against  fire 
upon  goods  in  New  Zealand.  The  brokers 
instructed  B.,  an  insurance  broker  at  Lloyd's,  to 
'  effect  a  portion  of  the  insurances,  and  B.  pre- 
pared a  slip  containing  particulars  of  the  risk, 
which  was  initialled  by  the  defendant  and  other 
underwriters  at  Lloyd's.  Owing  to  a  misunder- 
standing between  tiie  insurance  brokers  no  policy 
was  put  forward  for  signature  by  the  defendant 
and  the  other  underwriters,  and  in  February,  1887, 
the  goods  in  New  Zealand  were  seriously  damaged 
by  fire.  No  premiums  had  tiien  been  paid,  but 
-two  days  after  the  fire  the  insurance  premiums 
were  paid  by  the  plaintifi^  to  the  insurance 
'brokers.     A  policy  was  then  tendered  to  the 


defendant  for  signature,  but  he  refused  to  i 
or  to  pay  the  amount  for  which  he  had  init 
the  slip.  In  an  action  to  recover  the  amon 
Held,  that  the  slip  formed  a  completi 
binding  contract  of  insurance,  that  it  wa 
subject  to  an  implied  condition  that  a  ] 
should  be  put  forward  for  signature  wit 
reasonable  time,  and  that,  in  the  absen 
circumstances  shewing  an  intention  on  the 
of  the  plaintiffB  to  a^ndon  the  insurance 
were  entitled  to  recover.  I%ompeon  v.  JL 
23  Q.  B.  D.  861. 

Bellowing  Lapsed  Policy.]— &9  infra,  cc 
II.  Premiums. 

Untruo  Statomonti— Partaorship.] — ^The 
of  D.  k,  Co.  made  a  proposal  in  writing  \ 
policy  of  fire  insurance,  and  to  the  que 
".Has  the  proponent  ever  been  a  claimant  on 
insurance  company?"  they  answered  "I 
— Held,  that  claims  made  by  a  member  oj 
firm  before  he  became  a  partner  in  it  wen 
covered  by  the  question,  and  that  the  an 
was  not  untrue.  Davies  v.  National  Fire 
Marine  Insurance  Co.,  60  L.  J.,  P.  C.  73 ;  [1 
A.  C.  485  ;  65  L.  T.  660— P.  C. 

Constmotion — ^Losi  oooasioned  by  *'  Inoaiu 
iim  " — ^Fire  spreading  firom  a^oiaing  Premi 
— Goods  in  a  house  were  insured  against  fir 
a  policy  containing  a  condition  "  that  it  did 
cover  any  loss  or  damage  occasioned  by,  o 
coilsequence  of,  incendiarism."  While  the  p( 
was  subsisting,  adjoining  premises  were  se 
fii-e  by  an  incendiary,  for  whose  act  the  |x>j 
holder  was  admittedly  not  responsible ;  and 
fire  having  spread  to  the  house  containing 
insured  g(KKls,  they  were  destroyed  : — Held, 
the  word  "  incendiarism  "  in  the  policy  incli: 
any  act  of  incendiarism  wherever  commi 
which  directly  caused  the  loss;  that  in 
absence  of  evidence  pointing  to  any  other  ca 
the  act  of  the  incendiary  must  be  assumed  t< 
the  direct  cause  of  the  loss,  and  that  there 
the  insurance  company  was  not  liable.  Woi 
V.  London  and  Provincial  Insurance  Co., 
L.  R.,  It.  672. 

Option  of  Insaren  to  termiBate  Polio; 

Votioe.] — A  policy  of  insurance  against  lire 
issued  subject  to  the  conditions,  first,  that 
diould  not  apply  to  any  portion  of  the  sub 
of  insurance  which  should,  by  reason  of  8( 
act  done  after  its  date  without  the  consent 
the  insurers,  be  exposed  to  increased  risk  of  1 
or  removed  to  a  building  or  place  other  than  t 
described  in  the  policy ;  second,  that  the  insuj 
might  terminate  it  by  notice  if  "  by  reason 
such  change,  or  from  any  other  cause  whatevc 
they  should  desire  to  do  so,  refunding  to 
insured  a  ratable  proportion  of  the  premium 
the  unexpired  time  of  the  policy : — Held,  t 
the  insurers  had,  by  force  of  this  condition, 
option  of  terminating  the  policy  at  will.    i. 
Fire  Office  v.  HaH,  58  L.  J.,  P.  C.  69 ;  14  A] 
Gas.  98 ;  60  L.  T.  837  ;  87  W.  R.  561 ;  63  J. 
648— P.  C. 

Polioy  Bootroyod— Indemnity  on  Payment] 
The  court  will  not  direct  an  indemnity  to' 
given  on  payment   of   a  policy  of  insurac 
accidentally  destroyed.      Crokatt  v.  Ford, 
L.  J.,  Gh.  662  :  2  Jur.  (N.8.)  436  ;  4  W.  B.  426 
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U.  PREMIUMS. 

LoM  iMfim  Paymoit  of] — In  a  policy  against 
loss  bj  fire,  from  half  a  year  to  half  a  year,  the 
asBored  agr^d  to  pay  the  premium  half -yearly, 
**  as  long  as  the  insurers  should  agree  to  accept 
the  same,**  within  fifteen  days  after  the  expira- 
tion of  the  former  half-year;  and  it  was  also 
stipulated  that  no  insurance  should  take  place 
till  the  premium  was  actually  paid  ;  a  loss  hap- 
pened vrithin  fifteen  days  after  the  end  of  one 
half-year,  but  before  the  premium  for  the  next 
was  paid  : — Held,  that  tne  insurers  were  not 
liable,  though  the  assured  tendered  the  premium 
before  the  end  of  the  fifteen  days,  but  after  the 
loss.  Jhriet&n  y.  StanifoHh,  1  Bos.  &  P.  471 ;  6 
Term  Rep.  695  ;  3  Anst.  707 ;  4  R.  R.  845.  And 
«ee  Roberti  y.  SecwrUy  Cb.,  post,  ooL  124. 

Saftisal  to  Pay  l]ieroafed.J— By  a  policy 


under  seal,  referring  to  certain  printed  proposals, 
a  fire  office  insured  premises  from  11th  lloyember, 
1802,  to  25th  December,  1808,  for  a  certain  pre- 
mium which  was  to  be  paid  yearly  on  each  25th 
December,  and  the  insurance  was  to  continue  so 
long  as  the  insured  should  pay  the  said  premium 
at  the  said  times,  and  the  office  should  agree  to 
iiccept  it.  And  by  the  printed  proposals  it  was 
stipulated,  that  the  insured  should  make  all 
future  payments  annually  at  the  office,  within 
fifteen  oays  after  the  day  limited  by  the  policy, 
upon  forfeiture  of  the  benefit  thereof,  and  that 
no  insurance  was  to  take  place  till  the  premium 
was  paid.  And  by  a  subsequent  adyertisement 
<agreed  to  be  taken  as  part  of  the  policy),  the 
office  engaged  that  all  persons  insured  there  by 
policies  for  a  year  or  more  had  been  and  should 
oe  considered  as  insured  for  fifteen  days  beyond 
the  time  of  the  expiration  of  their  poucies ;  yet 
held,  notwithstanding  this  latter  clause,  the 
assured  haying,  before  the  expiration  of  the  year, 
had  notice  from  the  office  to  pay  an  incr^ued 
premium  for  the  year  ensuing,  otherwise  they 
would  not  continue  the  insurance  which  the 
assured  refused,  that  the  office  was  not  liable  for 
a  loss  which  had  happened  within  fifteen  days 
from  the  expiration  of  the  year  for  which  the 
insurance  was  made,  though  the  assured,  after  the 
loss  and  before  the  fifteen  days  expired,  tendered 
the  full  premium  which  had  beien  demanded. 
The  effect  of  the  whole  contract  taken  together 
being  only  to  giye  the  assured  an  option  to  con- 
tinue the  insurance  or  not,  during  fifteen  days 
after  the  expiration  of  the  year,  by  paying  the 
premium  for  the  year  ensuing,  notwithstanding 
any  interyenlng  loss,  proyided  the  office  had  not, 
before  the  end  of  the  year,  determined  the  option 
by  giying  notice  that  they  would  not  renew  the 
<iontract.  Salfnn  v.  James,  6  East,  571 ;  2  Smith, 
646 ;  8  R.  R.  540.  And  see  Doe  d.  P/^  y.  Shewin, 
3  Gamp.  134. 

Beeorery  from  Tenant] — ^VThere  a  lessee  of  a 
iBctoTj,  under  a  coyenant  with  his  lessor  to  keep 
the  premises  insured  in  the  Alliance  or  such  other 
office  as  the  lessor  should  appoint,  executed  an 
underlease  to  the  plaintiixs  whereby  they 
coyenanted  to  pay  any  sum  or  sums  of  money 
expended  in  fire  insurance,  and  in  the  erroneous 
belief  that  the  premises  Twhich  were  empty)  were 
used  for  a  hazardotu  trade,  paid  26Z.  5s.  per  cent, 
for  insurance  in  another  office,  and  sought  to 
leooyer  the  amount  at  law  against  the  under- 
lessee,  a  court  of  equity  restrained  the  action 
upon    the  plaintiffs   undertaking    to  pay    the 


amount  of  premium,  which  was  found  to  be 
properly  payable,  and  made  the  defendants  pay 
the  costs  of  the  suit.  Leather  Cloth  Co,  y. 
Bressey,  3  Giff.  474  ;  8  Jur.  (H.8.)  426  ;  6  L.  T. 
63 ;  10  W.  R.  370. 

Agent  to  BeoeWe.] — ^A  policy  contained 


the  following  clause : — *'  It  is  part  of  this  contract 
than  any  person  other  than  the  assured  who  may 
haye  procured  this  insurance  to  be  taken  by  this 
company,  shall  be  deemed  to  be  the  agent  of  the 
assured,  and  not  of  this  company  under  any  cir- 
cumstances whateyer,  or  in  any  transaction 
relating  to  this  insurance."  A  broker  who 
effected  the  insurance  for  the  assured,  and 
receiyed  the  premium,  had  frequently  effected 
other  insurances  with  the  company,  deducting 
his  commission  from  the  premiums  and  handing 
oyer  the  balance  : — Held,  that  he  was  the  agent 
of  the  company  to  receiye  the  premium.  Aelly 
y.  London  and  Staffordshire  Insurance  Co,^ 
1  Cab.  &  E.  47. 

Speeifle  Appropriation.]— Where  the  plaintiffs 
being  agents  for  an  insuranoe  office  remitted  to 
it  \SqL  "for  premiums,**  and  it  appeared  that 
the  lOOZ.  was  to  the  knowledge  of  tne  office  in 
excess  of  what  they  owed  as  agents,  and  that 
the  terms  on  which  certain  lapsed  policies  should 
be  renewed  by  the  office  for  their  benefit  had 
been  ascertained  by  consent :  —  Held,  that 
although  there  was  not  in  the  office  any  specific 
appropriation  of  any  part  of  the  lOOZ.  to  the 
payment  of  the  premiums  on  the  lapsed  policies, 
yet  that  it  must  be  taken  to  haye  beesi  receiyed 
on  account  thereof,  and  that  from  the  date  of 
recemt  there  was  a  good  contract  for  the  renewal 
of  the  old  insurance.  Kirkpatrich  y.  South 
Australian  Insurance  Co.,  11  App.  Gas.  177 — P.  C. 

Xortgaeee— Bight  to  Iniure  and  Add  Pra- 
miuBi  to  Debt] — See  Mobtgage. 

III.  INTEREST. 

Insolvant  Debtor.] — ^A  person,  discharged  by 
the  Insoiyent  Debtors  Gourt  as  an  insolyent 
debtor,  effected  an  insurance  against  fire  on  some 
property  acquired  by  him  before  the  insolyency. 
The  property  haying  been  destroyed  by  fire,  the 
order  for  his  discharge  was  afterwards  annulled 
on  the  ground  of  fraud,  and  the  insolyent 
adjudged  to  undergo  twelye  months*  imprison- 
ment from  the  date  of  the  yesting  order.  He 
then  brought  an  action  on  the  policy,  to  which 
the  company  pleaded  that  he  had  no  insurable 
interest  in  the  property : — Held,  that  the  action 
lay.  Marks  y.  HamiUon,  7  Ex.  323 ;  21  L.  J., 
Ex.  109  ;  16  Jur.  152. 

An  insolyent  retains  an  insurable  interest  in 
goods  concealed  from  his  creditors.  Ooulstone  y. 
Royal  Insurance  Co.,  1  F.  &  F.  276. 

Husband  and  Wife.]— A  husband  has  an 
insurable  interest  in  goods  settled  to  his  wife*s 
separate  use,  they  residing  together,  and  sharing 
in  the  use  of  the  property.    Ih. 

Wharfinger.] — ^A.  effected  with  a  company  a 
policy  against  fire,  in  which  he  was  described  as 
a  com  and  flour  factor  ;  the  policy  was  on  goods 
in  his  warehouses,  and  on  "  goods  in  trust  or  on 
commission  therein.**  The  company  contracted 
with  him  to  make  good  any  damage  by  fire  to 
the  property  insured.  A.  was  a  wharfinger  and 
warehouseman  ;  he  had  in  his  warehouses  goods 
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belonging  to  his  cnstomers,  which  were  deposited 
with  him  in  that  capacity,  and  on  which  he  had 
A  lien  for  the  charges  for  cartage  and  warehouse 
rent,  bat  no  further  interest  of  his  own.  No 
charge  was  made  to  the  customers  for  insurance, 
nor  were  they  informed  of  the  existence  of  the 
policy.  His  warehouse  was  consumed  by  fire, 
with  all  the  goods  in  it  The  company  paid  the 
Talue  of  his  own  goods,  and  the  amount  of  his 
lien  on  his  customers'  good:^  but  refused  to  pay 
the  value  of  the  customers*  interest  in  the  value 
of  the  goods  beyond  the  lien : — Held,  that  the 
goods  of  the  customers  were  in  trust,  within  the 
meaning  of  the  policy,  and  that  he  was  entitled 
to  recover  the  entire  value.  Watert  v.  Monarch 
Fire  and  Life  InsuraTUie  Co,^  5  EL  &  BL  870 ; 
26  ii.  J.,  Q.  B.  102  ;  2  Jur.  (N.B.)  376  ;  4  W.  B. 
246. 

Canisrt.] — Carriers  insured  goods  against  fire, 
by  a  policy  whereby  "  goods  held  in  trust  or  on 
conmiission,  were  to  be  insured  as  such,  other- 
wise the  policy  would  not  extend  to  cover  such 
property.  The  sum  of  16,0002.  was  declared  to 
DC  insured  "  on  goods,  their  own,  and  in  trust  as 
carriers"  in  a  warehouse  : — Held,  that  to  the 
named  amount,  the  whole  value  of  goods  in  the 
warehouse,  in  their  possession  as  carriers,  was 
insured  ;  and  that  they  were  entitled  to  recover 
the  whole  value  of  such  goods  destroyed  by  fire 
in  the  warehouse.  X.  ^  N.  W,  Ry.  v.  Glyn^  1 
EL  &  EL  662  ;  28  L.  J.,  Q.  B.  188 ;  6  Jur.  (N.S.) 
1004  ;  7  W.  R.  238. 

Held,  also,  that  the  carriers  would  be  trustees 
for  the  owners  of  the  goods  of  the  amount  thus 
recovered,  less  their  charges  as  carriers  in  respect 
of  the  goods.    Ih, 

Insurance  on  goods  is  sufficient  to  cover  the 
interest  of  carriers  in  the  property  under  their 
charge  ;  for,  in  general,  if  the  subject-matter  of 
the  insurance  is  rightly  described,  the  particular 
interest  in  it  need  not  be  specified.  Orowley  v. 
Chhen,  3  B.  &  Ad.  478  ;  1  L.  J.,  K.  B.  168. 

Killers.  ]  —  Millers  received  wheat  from 
different  fanners.  The  wheat,  on  receipt,  was, 
with  the  consent  of  the  farmers,  mixed  with 
other  wheat,  and  became  part  of  the  millers' 
current  stock.  The  millers  could  at  any  time 
grind  or  sell  the  wheat  so  received.  The  fanners 
could  at  any  time  claim  the  price  of  the  wheat 
delivered  by  each,  according  to  the  market  price 
for  wheat  of  like  quality,  at  the  time  of  payment 
claimed.  They  had  also  the  option  of  claiming 
an  equal  quantity  of  wheat  of  like  quality, 
instead  of  the  value  in  money.  The  millers 
often  made  advances  to  the  farmers  on  the 
wheat  received  from  them.  The  farmers,  after 
a  certain  time,  paid  a  storage  chaige  to  the 
millers.  The  millers  insured  the  current  stock 
of  wheat  in  their  milL  In  the  proposal  for 
insurance  they  answered  the  question  whether 
the  insurance  was  "  for  self  or  in  trust,  and  if  in 
trust  on  account  of  whom?" — ^in  these  words — 
V  for  selves."  A  condition  of  the  policy  was  that 
goods  held  in  trust  must  be  insured  as  such, 
otherwise  the  policy  would  not  cover  them. 
The  mill  and  stock  were  destroyed  by  fire.  To 
an  action  on  the  policy,  the  insurers  pleaded 
that  the  statement  in  the  proposal  was  a  mis- 
representation, the  stock  having  been  held  by 
the  millers,  "  in  trust  for  other  persons  "  : — Held, 
that  the  description  of  the  subject  of  insurance 
was  correct,  for  that  this  was  not  a  case  of 
poflBCSBion   given   subject   to   a   trust,  but   of 


property   transferred    for    value    upon    s; 
terms  of  settlement.    S(nith  Avstraliun  Iium 
Co,  V.  Randell,  6  Moore,  P.  C.  (K.S.)  341  ; 
3  P.  C.  101  ;  22  L.  T.  843. 

Tenant  from  Tear  to  Tear.] — A  tenant 
year  to  year  insuring  is  not  limited  in  his 
on  the  insurance  company  to  the  extent  < 
interest  in  the  property  insured.  Simpst 
Scottish  Union  Insurance  Co.,  1  H.  &  M. 
32  L.  J.,  Oh.  329 ;  9  Jur.  (N.B.)  711 ;  8  ! 
112  ;  11  W.  R.  469 ;  1  N.  R.  637. 


IV.  CONDITIONS. 

a.  As  TO  Other  Policies. 

Commnnieation  of— When  Veoessarj.]' 
plaintifb  effected  a  policy  of  insurance  v^itl 
defenduit,  as  chairman  of  a  fire  insurance 
pany,  for  3,000Z.,  "  on  wool  in  bales  or  fli 
greasy  and  washed,  in  all  or  any  shed  or  s 
on  station  or  in  transit  to  Sydney  by  land  < 
or  in  any  shed  or  store,  or  any  whaif  in  Syd 
until  placed  on  ship."  The  policy  contain 
provision  as  follows  : —  "  No  claim  shalJ 
recoverable  if  the  property  insured  be  previo 
or  subsequently  insured  elsewhere,  unless 
particulars  of  such  insurance  be  notified  to 
company  in  writing."  The  plaintiffs  subseque 
effected  an  insurance  with  a  marine  insun 
company  to  cover  16,600Z.  upon  wool,  the 
being  described  as  '*  at  and  from  the  River  Huj 
to  Sydney  per  ships  and  steamers,  and  thi 
per  ship  or  &ips  to  London,  including  the  ris! 
craft  from  tiie  time  that  the  wooIb  are  first  wa 
borne  and  of  transhipment  or  landing 
reshipment  at  Sydney."  The  frequent  prac 
at  tlie  port  of  Sydney  is  that  wool  arriving  tl 
for  shipment  is  not  delivered  direct  to  the  i 
for  which  it  is  intended,  but  is  conveyed  to 
stores  belonging  to  the  persons  who  are  act 
as  the  stevedores  of  the  ship,  and  is  there  pres 
for  the  purpose  of  reducing  its  bulk.  By 
practice  and  course  of  business,  the  stevedo 
receipt  is  regarded  as  between  the  ship  and 
shippers  as  equivalent  to  the  mate*s  receipt,  i 
bilb  of  lading  are  given  in  exchange  for 
Certain  wool  belonging  to  the  plaintiffs  y 
forwarded  by  seveiul  consignments  by  sev( 
steamers  from  the  River  Hunter  to  Sydo 
The  plaintiff*  agent  at  Sydney  had  the  w 
conveyed  on  its  arrival  to  his  own  stores,  tqi 
purpose  of  being  weighed,  and  entered  intc 
contract  for  its  conveyance  to  London  on  boi 
a  ship.  The  wool  was  then  conveyed  from 
warehouses  to  the  stores  of  the  stevedores  of  i 
ship,  who  gave  the  usual  receipts  for  the  sai 
W&le  in  the  stevedores^  warehouses,  a  portion 
the  wool  was  destroyed  or  damaged  by  afire,  a 
the  plaintiffs  sought  to  recover  such  loss  upon  1 
policy  effected  with  the  defendant  compai 
The  company  resisted  the  claim,  upon  the  grou 
that  the  policy  of  marine  insurance  above  m< 
tioned  came  within  the  terms  of  the  provision 
the  fire  policy,  and  ought  to  have  been  comma 
cated  to  them  : — Held,  that  the  marine  policy  c 
not  cover  the  wool  in  the  stevedores'  warehous 
and  was  not  such  an  insurance  as  the  plaint! 
were  bound  under  the  provisions  in  the  fire  poll 
to  notify  to  the  defendant  company,  and  tfa 
the  plaintiffs  were  therefore  entitled  to  recov 
Australian  Agricultural  Co.  v.  Samdn't, 
L.  J.,  C.  P.  391 ;  L.  R.  10  0.  P.  668 ;  33  L.  T.  4 
— Ex.  Ch.    Cp.  Lithman  v.  Korikem  Maritii 
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Umrante  Co,,  44  L.  J.,  C.  P.  185  ;  L.  B.  10  C.  P. 
179;32L.T.  170. 

In  a  proposal  for  the  re-insarance  of  a  ship  in 
A  company,  it  was  stated  that  she  was  ^'  insured 
only  for  4,0002."  This  was  the  amonnt  of  the 
original  insurance.  The  proposal  also  contained 
the  amounts  of  insurances  effected  in  other 
offices,  but  from  this  list,  an  insurance,  effected 
without  the  assured*s  knowledge  by  a  mortgagee, 
was  omitted: — Held,  that  the  words  "insured 
only  for  4,0002."  must  be  construed  as  stating 
the  amonnt  of  the  original  insurance,  and  not  as 
ft  representation  of  the  sum  total  insured  in  all 
offices  whatever  ;  the  occasion  on  which,  and  the 
purpose  for  which,  the  words  were  used  sug- 
gesting some  limitation  on  their  generality. 
Amd4sr9on  v.  Pacifio  Fire  and  Marine  Insurafice 
Co.,  21  L.  T.  408— P.  C. 

Lloyd's  Foliej — <*8aine  Bate,  Terms  and 
Identical  Interest" — Condition  Precedent.] — 
The  plaintiff  effected  with  the  defendant,  a 
Lloyd's  underwriter,  a  policy  of  fire  insurance^ 
containing  the  following  clause: — "Warranted 
to  be  on  same  rate,  terms  and  identical  interest 
as  the  U.  Assurance  Co.  800Z.,  and  the  G. 
Assurance  Co.  7002.,  and  to  follow  their  settle- 
ments." The  rate  at  which  the  plaintiff  had 
insured  with  the  U.  Co.  was  not,  in  fact,  the 
same  as  the  rate  specified  in  the  Lloyd's  policy : 
— Held,  that  the  clause  was  one  going  to  the 
root  of  the  transaction,  and  therefore  a  condition 
precedent  to  any  liability  ;  and  that  as  the 
condition  had  not  been  fulfilled  the  defendant 
was  not  liable.  Barnard  t.  Faher,  62  L.  J., 
Q.  B.  159  :  [1893]  1  Q.  B.  340;  4  B.  201  ;  68 
L.  T.  179  ;  41  W.  B.  19a— C.  A, 

Average  Condition — Sub-tenant  Insuring — 
CoTonant  to  Bcpair — Laches.] — ^A.  being  owner 
of  a  house  granted  a  lease  to  G.,  containing  a 
covenant  by  the  tenant  to  repair,  but  not  a 
covenant  to. insure.  A.  insured  the  premises 
with  the  defendant  company  in  the  sum  of 
1,0002.,  and  G.  also  insured  them  with  another 
company  in  the  sum  of  1,1002.  A.*s  policy  was 
subject  to  the  condition  that  if  at  the  time  of 
any  loss  or  damage  by  fire  happening,  there 
riiould  be  any  other  subsisting  insurance,  whether 
effected  by  the  insured  or  any  other  person 
"covering 'the  same  property,"  the  defendants 
should  not  be  liable  to  pay  or  contribute  more 
than  their  ratable  proportion  of  such  loss  or 
damage.  The  premises  being  destroyed  by  fire, 
G.  was  paid  upon  his  policy  6252.,  but  did  not 
apply  the  same  in  reinstating  the  premises,  and 
subsequently  became  bankrupt.  In  an  action 
by  A.  on  the  policy  effected  with  the  defendants, 
they  relied  in  their  defence  (1)  upon  the 
condition  as  exempting  them  from  liability  save 
as  to  622.,  which  they  admitted  to  be  due  as 
their  apportionment  of  the  loss ;  (2)  on  A.*s 
neglect  and  laches  in  not  compelling  G.  to 
repair  the  premises,  as  disentitling  A.  to  recover 
from  the  defendants  more  than  the  said  sum  of 
622. : — Held,  that  neither  defence  could  be  sus- 
tained ;  "  property "  in  such  a  condition  means 
the  estate  of  the  insurer  in  the  premises,  not  the 
actual  building.  Andrews  v.  Patriotic  Asturance 
Co.,  18  L.  B.  Ir.  355. 

h.  Description  of  Pbopebty. 

ChMds.] — If  a  person,  who  is  not  a  linen- 
draper,  insures  his  "stock-in-trade,  household 
furniture,  linen,  wearing  apparel  and    plate," 
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against  fire,  this  will  not  protect  linendrapery 
goods  subsequently  purchased  on  speculation; 
and  the  word  "linen"  in  the  policy  must  be 
confined  to  household  linen  by  way  of  apparel. 
Watohttm  V.  Langfordy  3  Camp.  422. 

Profits.] — ^The  profits  of  a  business  are  insur- 
able, but  they  must  be  insured  quft  profits.  Sun 
Fire  Office,  In  re,  3  N.  &  M.  819.  S,  C,  nom. 
Wright  and  Pole,  In  re,  1  A.  &  E.  621. 

Nature  of  Boilding.]— Goods  insured,  de 
scribed  in  a  policy  to  be  in  the  dwelling-house 
of  the  insured,  the  insured  having  only  one 
room,  as  a  lodger,  in  which  the  goods  were,  are 
correctly  described  within  the  condition,  that 
"the  houses,  buildings  or  other  places,  where 
goods  are  deposited  and  kept,  shall  be  truly  and 
accurately  described  "  ;  such  condition  relating 
to  the  construction  of  the  house,  and  not  to  the 
interest  of  the  parties  in  it.  Friedlander  v- 
Londan  Aseurance  Co.,  1  M.  &  Bob.  171. 

An  agricultural  building,  described  in  a  policy 
as  a  bam,  though  not  stnctly  so,  is  not  such  a 
misdescription  as  would  vacate  the  policy,  as  the 
building,  had  it  been  more  correctly  described, 
would  have  paid  the  same  rate  of  insurance. 
Boheon  v.  Sotterby,  M.  &  M.  90  ;  31  B.  B.  718. 

It  is  a  first  principle  of  the  law  of  insurance 
that,  when  a  tning  is  warranted  to  be  of  a  par- 
ticular nature  or  description,  it  must  be  exactly 
such  as  it  is  represented  to  be,  otherwise  the 
policy  is  void ;,  therefore,  where  a  mill  was 
insured  as  being  of  one  class,  and  turned  out  to 
have  been  of  another  at  the  time  it  was  insured : 
— Held,  that  an  action  on  a  policy  against  a  loss 
by  fire  could  not  be  sustained,  as,  whether  the 
misrepresentation  was  in  a  material  point  or 
not,  or  whether  the  risk  was  equally  great  in  the 
one  class  as  in  the  other,  was  wholly  immaterial, 
the  only  question  being,  whether  the  building 
was  de  facto  that  which  was  insured.  Newcastle 
Fire  Insurance  Co.  v.  Maemorran,  3  Dow,  255. 
See  ITore  v.  Baretaw,  ante,  col.  90. 

Condition  of  Premisoi.] — A.,  abroad,  having 
two  warehouses,  wrote  to  this  country  to  effect 
an  insurance  upon  one  of  them  only,  without 
stating,  as  was  the  fact,  that  a  house  nearly 
adjoining  it  had  been  on  fire  on  that  evening, 
and  that  there  was  danger  of  the  fire  again 
breaking  out ;  and  sent  his  letter  after  the 
regular  post  time.  The  fire  having  broken  out 
again  on  the  next  day  but  one  following,  and 
consumed  A.*s  warehouse  : — Held,  that  this  was 
a  material  concealment,  although  his  letter  was 
written  without  any  fraudtilent  intention.  Bufe 
y.  Turner,  2  Marsh.  47  ;  6  Taunt.  338  ;  16  B.  B. 
626. 

Alteration.] — ^A  policy  for  one  year  upon  a 
"brick  buildmg  used  as  a  dwelling-house  and 
store  (described  in  a  paper  attached  to  this 
policy)."  The  description  annexed  was  that  the 
house  was  composed  of  two  storeys,  of  given 
height  and  materials,  with  a  given  roof,  and 
means  of  obtaining  water.  During  the  year  the 
house  was  altered  by  adding  to  it  a  storey,  but 
so  that  the  alteration  did  not  increase  the  hazard 
or  probability  of  fire,  except  so  far,  if  at  all,  as 
the  increase  of  the  area  of  the  building  by  a 
third  storey  may  be  considered  to  have  neces- 
sarily increased  such  hazard  or  probability  ;  and 
afterwards  during  the  year  the  house  was  totally 
burnt : — Held,  that  uie  underwriter  was   not 
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liable;  for  the  description  was  by  reference 
incorporated  into  the  policy,  and  the  descrip- 
tion amounted  to  a  warranty,  and  not  only  to  a 
warranty  that  the  building  was  as  described  at 
the  time  the  description  was  given  and  at  the 
date  of  the  policy,  but  that  it  would  not  be 
altered  by  the  assured  so  as  to  increase  the  risk 
during  the  year,  and  that  it  had  been  so  altered. 
Sniem  V.  Tfiornton,  3  El.  k  Bl.  868  ;  2  C.  L.  R. 
1710  ;  23  L.  J.,  Q.  B.  362  ;  18  Jur.  748  ;  2  W.  R. 
524. 

Value.] — ^A  contract  of  fire  insurance  being  a 
contract  of  indemnity,  on  which  the  assured  is 
only  entitled  to  recover  the  value  of  the  property 
destroyed,  wilful  misi'epresentations  of  the  value 
of  the  property  destroyed  will,  under  the  usual 
conditions  against  fraudulent  claims,  defeat  and 
vitiate  the  whole  claim.  Britton  v.  Royal 
Ifuurance  Co.,  4  F.  &  F.  905  ;  16  L.  T.  872. 

Immaterial  Omiiiion.] — In  a  policy  against 
fire,  one  of  the  conditions  was  that  "  the  nature 
and  material  structure  of  the  building  should  be 
truly  described,"  and  another  that  it  should  be 
stated  whether  any  hazardous  business  was 
carried  on  : — ^Held,  that  an  omission  to  mention 
a  steam-engine  bonft  fide  used  in  the  building, 
but  only  to  grind  com  for  the  horses  used  on  the 
premises,  was  not  a  want  of  proper  description 
avoiding  the  policy.  Baxenaale  v.  Harding^  4 
H.  &  N.  44.5  ;  28  L.  J.,  Ex.  236  ;  7  W.  R.  494. 

A  fire  insurance  was  effected  in  respect  of 
property  through  an  agent  named  Donald,  who 
inspected  the  premises.  One  condition  of  the 
policy  was  that  any  material  misdescription  of 
the  property  would  render  the  policy  void.  The 
buildings  were  described  as  built  of  brick  and 
slated,  but  it  turned  out  that  one  of  the  buildings 
was  not  roofed  with  slate,  but  with  tarred  felt. 
The  company  alleged  that  Donald  was  not  their 
agent ;  but  the  agent  of  the  insured ;  and  that 
the  misdescription  rendered  the  policy  void : — 
Held,  that  the  misdescription  was  immaterial, 
and  not  sufficient  to  vitiate  the  policy ;  but  that, 
if  material,  it  was  made  by  Donald  as  the  agent 
of  the  insurance  company,  and  the  insured  were 
not  responsible  for  it.  Universal  yon-Tariff 
Fire  Insurance  Co.^  In  re,  Forbes^  claim,  44  L.  J., 
Ch.  761  ;  L.  R.  19  Eq.  485  ;  23  W.  R.  464. 

Constmotioii — Hay  in  Yard.] — A  fire  policy, 
according  to  its  true  construction,  insured  speci- 
fically the  ricks  of  hay  actually  in  the  assured*s 
hay-yard  at  the  time  of  effecting  the  policy : — 
Held,  in  an  action  for  loss  of  hay  by  fire,  that 
he  was  not  entitled  to  recover  for  the  loss  of  any 
hay  that  did  not  answer  the  above  description, 
i.e.  which  was  not  actually  in  the  hay-yard  at 
the  time  of  effecting  the  policy.  Gorman  v. 
Hand'in-Hand  Insurance  Co.,  Ir.  R.  11  0.  L. 
224. 

Agrionltvral  Kaohines  in  oertain  Place.] — 
The  policy,  according  to  its  true  construction, 
insured  certain  "agricultural  machines"  then 
being  in  a  specified  place,  and  provided  that,  in 
case  of  their  removal  from  that  place  without 
assent,  the  risk  should  cease.  In  an  action  on 
the  policy  for  the  loss  by  fire  of  the  identical 
machines,  it  appeared  that  they  were  not^  at  the 
time  of  the  fire,  in  the  place  specified  : — Held, 
that  the  contract  rendered  the  place  material, 
and  that  the  insurers  were  not  liable  for  the 
loss.    lb. 


In  such  cases,  however,  the  policy  must  re< 
a  reasonable  construction ;  and  the  risk  i 
horses  or  agricultural  implements — ^the  con 
plated  use  of  which  would  necessarily  re 
frequent  removal  from  the  specified  i 
essential — does  not  absolutely  cease  upon 
removal ;  but  ceases  pro  tempore  when 
leave  it,  and  re-attaches  upon  their  return. 

Staam-Engine.] — A  policy  on  a  mill,  i 
Wrights*  work,  standing  and  going  gear,  en( 
house  and  steam-engine,  recited  *Hhat 
buildings  were  brick-built,  warmed  by  st< 
lighted  by  gas,  and  worked  by  the  steam-en 
above  mentioned,  in  tenure  of  one  firm 
"  standing  apart  from  all  other  mills,  and  woi 
by  day  only  "  : — Held,  that  the  recital  did 
mean  that  the  steam-engine  was  not  workec 
night.  WhUehcad  v.  Price,  2  C.  M.  &  R.  < 
1  Gale,  151  ;  5  Tyr.  825. 

In  a  fire  policy  upon  cotton-mills  it 
warranted  that  the  mills  were  brick-built, 
stated  that  they  were  warmed  and  worked 
steam,  lighted  by  gas,  worked  by  day  onlj 
Held,  that  the  stipulation  that  the  mill  shi 
be  worked  by  day  only,  meant  that  the  u 
cotton  manufacture  carried  on  by  mills  in 
daytime  should  not  be  carried  on  at  night, 
that  it  was  consequently  no  breach  of  this  '^ 
ranty,  that  on  one  occasion,  in  order  to  1 
machinery  in  an  adjacent  building,  the  ste 
engine  (which  was  not  in  the  mill,  but  in 
adjoining  building)  and  certain  perpendici 
and  horizontal  shafts  in  the  miU,  were  at  w« 
MayaXl  v.  MUford,  1  N.  &  P.  732 ;  6  A.  &  £.  € 
W.  W.  &  D.  310. 

An  insurance  against  fire  was  effected  on 
tain  premises,  the  policy  containing  the  follow 
conditions :  1.  The  persons  making  insurai 
to  give  an  accurate  description  of  the  buildij 
and  if  there  should  be  used  therein  any  ste 
engine,  stove,  &c.,  or  any  description  of  fire-1 
other  than  common  fireplaces,  or  any  proces 
fire-heat  be  carried  on  therein,  the  same  to 
noticed  and  allowed  in  the  policy,  otherwise 
policy  to  be  void.  In  case  of  any  circumsta 
happening  after  an  insurance,  whereby  the  i 
should  be  increased,  the  assured  to  give  no 
in  writing  to  the  insurers,  and  the  same,  previ 
to  a  loss,  to  be  allowed  by  indorsement  on 
policy,  otherwise  the  policy  to  be  void.  2. 
case  of  any  alteration  being  made  in  a  build 
insured,  or  of  any  steam-engine,  stove,  &c., 
any  other  description  of  fire-heat  being  ini 
duced,  or  of  any  trade,  business,  process 
operation  being  carried  on  or  goods  deposi 
therein,  not  comprised  in  the  original  insurai 
or  allowed  by  indorsement  thereon,  notice  thei 
must  be  given  ;  and  every  such  alteration  m 
be  allowed  by  indorsement  on  the  policy,  i 
any  further  premium  which  the  alteration  n 
occasion  must  be  paid ;  and  unless  such  not 
be  duly  given,  such  premium  paid,  and  si 
indorsement  made,  no  benefit  will  arise  to 
assured  in  case  of  loss.  The  assured,  who  wa 
cabinet  maker,  placed  a  small  steam-engine 
the  premises,  with  a  boiler  attached,  and  u 
it  in  a  heated  state  for  the  purpose  of  tumin 
lathe,  not  in  the  course  of  his  business,  but 
way  of  experiment.  After  this  engine  had  h 
on  the  premises  for  several  days  a  fire  happens 
— Held,  that  the  assured  could  not  recover 
the  policy,  since  the  terms  of  the  conditi< 
applied  to  the  introduction  of  a  steam-engine 
a  heated  state  at  any  time,  without  notice  to  1 
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company.      Glen  v.  LewU,  8  Ex.  607  ;  22  L.  J., 
Ex.  228  ;  17  Jur.  842. 

Deposit  of  DangerouB  Gooda.] — A  policy  was 
oo  premises  "  where  no  ftre  is  kept,  and  where 
no  hazardous  goods  are  deposited."  These  words 
mean  the  habitoal  use  of  fire  and  deposit  of 
hazardous  goods;  and,  therefore,  where  a  fire 
happened  in  consequence  of  making  a  fire,  and 
bringing  a  tar-barrel  on  the  premises  to  repair 
them : — Held,  that  the  insured  was  entitled  to 
recover.  DobsoK  y.  Sathehy^  M.  &  M.  90;  SI 
B.  R.  718. 

A  policy  contained  the  usual  conditions  of 
avoidance  in  case  of  misrepresentation,  or  of  any 
alteration  in  the  buildings  insured,  or  in  the 
mode  of  using  them,  without  notice  to  the  office. 
A  kiln  used  for  drying  com,  being  part  of  the 
premises  insured,  was  used  upon  one  occasion 
for  drying  some  bark,  a  more  dangerous  process, 
and  the  premises  then  took  fire  and  were  burned 
down  : — Held,  that  the  conditions  had  reference 
to  some  permanent  alteration  of  the  buildings, 
or  of  the  mode  of  carrying  on  business,  and 
not  to  a  single  instance.  Shaw  v.  Boherti^  1 
N.  &  P.  279  :  6  A.  &  E.  76  ;  W.  W.  &  D.  94  ;  6 
L.  J.,  K.  B.  106  ;  1  Jur.  6. 

A  policy  against  fire  was  subject  to  this  con- 
dition :  *'  In  the  insurance  of  goods,  the  building 
or  place  in  which  the  same  are  deposited  is  to  be 
described,  the  quantity  and  description  of  such 
goods,  also  whether  any  hazardous  trade  is  carried 
on,  or  any  hazardous  articles  deposited  therein  ; 
and  if  any  person  shall  insure  his  goods  or  build- 
ings, and  shall  cause  the  same  to  be  described 
otherwise  than  they  really  are,  to  the  prejudice 
of  the  company,  or  shall  misrepresent  or  omit  to 
communicate  any  circumstance  which  is  material 
to  be  made  known  to  the  company,  in  order  to 
enable  them  to  judge  of  the  risk  they  have 
undertaken,  or  are  required  to  undertake,  such 
insurance  shall  be  of  no  force** : — Held,  that 
this  condition  was  to  be  referred  to  the  time 
when  the  policy  was  effected,  and  that,  in  the 
absence  of  fraud,  neither  by  the  general  law  of 
insurance,  nor  by  such  condition,  was  the  policy 
avoided  by  the  circumstance,  that  subsequently 
to  the  effecting  of  the  policy,  a  more  hazardous 
trade  had,  without  notice  to  the  company,  been 
carried  on  upon  the  premises.  Pirn  v.  Reid^  6 
Man.  &  6. 1 ;  6  Scott  (n.b.)  982 ;  12  L.  J.,  C.  P. 
299. 


Beatonabloneu  of  Limitation.] — ^Among 


the  conditions  contained  in  a  fire  policy,  it  was 
provided  the  policy  was  to  be  void  if  at  any  time 
there  were  more  than  56  lbs.  weight  of  gunpowder 
on  the  premises,  unless  specially  provided  for  in 
the  policy.  The  premises  were  used  for  general 
trade,  and  the  assured  sold  gunpowder,  but  no 
special  insurance  was  made  for  the  assured 
having  more  than  66  lbs.  weight  of  gunpowder  on 
the  premises : — Held,  that  the  conation  limiting 
the  amount  of  gunpowder  was  not  unreasonable, 
and  was  not  discharged  by  the  specification  of 
stock-in-trade  (inclucOng  hazardous)  in  the  policy. 
Jf'JBujan  V.  OvthridgCy  13  Moore,  P.  G.  304 ;  8 
W.  B.  266. 

A  policy  against  fire  was  effected  on  a  ship. 
The  policy  contained  a  proviso  to  the  effect  that 
the  insurance  thereby  made  should  be  subject  to 
the  several  conditions  thereon  expressed,  so  far 
«8  the  same  were  or  should  be  applicable.  One 
of  these  conditions  (all  of  which  were  primarily 
Intended  to  apply  to  the  insurance  of  houses  and 


buildings,  and  were  in  the  form  used  for  that 
purpose)  provided,  that  if  more  than  20  lbs. 
weight  of  gunpowder  should  be  "on  the  premises" 
at  the  time  when  any  loss  happened,  such  loss 
would  not  be  made  good  : — Held,  that  the  proviso 
was  applicable  to  the  ship  insured.  Beaeon  Life 
and  Mre  Auuratice  Co,  v.  Oihh^  1  Moore,  P.  C. 
(N.8.)  73  ;  1  N.  R.  110 ;  9  Jur.  (N.8.)  185  ;  7  L.  T. 
674  ;  11  W.  R.  194. 

Alteration-— Question  for  Jury.] — ^Action  on  a 
policy  effected  by  varnish  makers  with  a  fire 
insurance  society.  The  declaration  stated  the 
insurance  to  be  1002.  on  the  stock-in-trade  in  the 
oil  store-room  marked  No.  7  (and  which  room 
was  warranted  as  having  no  manufacturing  pro- 
cess carried  on  therein),  and  &0Z.  on  the  stock- 
in-trade  in  the  open  part  of  the  yard,  subject  to 
a  condition,  that  if  any  alteration  was  made  to 
any  building  insured,  by  which  the  risk  of  fire 
to  the  building,  or  any  insured  property,  was 
increased,  such  alteration  must  be  immediately 
notified  to  the  society,  in  order  to  its  being 
allowed  by  indorsement  on  the  policy,  otherwise 
the  policy  would  be  void.  The  declaration 
averim  that  certain  stock-in-trade,  in  the  open 
yard,  was  destroyed  by  fire,  and  that  the  society 
waived  the  warranty  of  the  oil  store-room,  No.  7, 
having  no  manufacturing  process  carried  on 
therein,  and  permitted  the  assured  to  carry  on 
the  manufacturing  process  of  boiling  varnish, 
and  that  after  the  waiver  certain  stock  in  the 
oil  store-room  was  destroyed  by  fire.  Pleas,  that 
an  alteration  was  made  in  the  oil  store-room,  by 
which  alteration  the  risk  of  fire  to  the  room  and 
stock-in-trade  therein  was  increased,  and  that 
the  alteration  was  not  notified  to  the  society. 
And  that  the  assured  carried  on  in  the  oil  store- 
room, No.  7,  the  hazardous  trade  of  a  varnish 
maker,  whereby  the  risk  of  fire  to  the  room 
and  stock-in-trade  was  increased,  and  that  the 
increase  of  risk  was  not  notified  to  the  society. 
With  respect  to  the  first  issue,  the  judge  directed 
the  jury  to  consider  whether  the  alteration 
increased  the  risk  of  fire  in  the  room  No.  7 : — 
Held,  a  misdirection,  the  question  being,  whether 
the  use  of  the  boilers,  in  the  ordinary  way  as 
boilers,  and  not  for  boiling  varnish,  would  have 
increased  the  risk.  Barrett  v.  Jermy^  3  Ex.  636 ; 
18  L.  J.,  Ex.  215. 

Inerease  of  Sisk.] — A  party  effected  a  policy 
in  which  the  subject-matter  was  thus  described  : 
"  on  a  range  of  buildings  of  three  storey,"  curriers* 
shop,  kc.,  "  part  of  lower  storey  of  the  building 
being  used  as  a  stable,  coach-house,  and  boiler- 
house  ;  no  steam-engine  employed  on  the  premises, 
the  steam  from  the  boiler  being  used  for  heating 
water  and  warming  the  shops.  N.B.,  the  process 
of  melting  tallow  by  steam  in  the  boiler-house, 
and  also  the  use  of  two  pipe-stoves  in  the  building 
are  allowed  ;  but  it  is  warranted  that  no  oil  b^ 
boiled,  nor  any  process  of  japanning  leather,  be 
carried  on  therein,  nor  in  any  building  adjoining 
thereto.**  The  description  of  insurance  was  four- 
fold—common, hazardous,  doubly  hazardous,  and 
special  risks ;  and  the  policy  stated  that,  when 
special  risks  are  proposed,  the  most  particular 
specification  of  the  property,  and  all  circumstances 
attending  the  same,  will  be  required,  but  all  which 
special  risks  must  be  particularised  in  the  policy, 
to  render  the  same  valid  or  in  force.  One  of  the 
conditions  indorsed  on  the  policy  was,  that  "  if 
after  the  assurance  shall  have  been  effected,  the 
TiAk  shall  be  increased  by   any  alteration  of 
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circumstances,  and  the  particulars  of  the  same 
shall  not  be  indorsed  on  the  policy,  by  the  secre- 
tary or  some  other  agent  of  the  company,  and  a 
proportionate  higher  premium  paid,  if  required, 
such  insurance  shall  be  of  no  force."  The 
insurance  in  question  was  a  special  risk.  After 
the  policy  was  effected,  the  insured,  without 
notice,  erected  in  the  stable  the  machinery  of  a 
steam-engine,  which  was  supplied  with  steam  by 
the  boiler  mentioned  in  the  policy.  By  the 
terms  of  the  policy,  mills,  and  manufactories 
having  mill,  steam  or  engine  work,  were  special 
risks.  No  notice  of  the  erection  or  use  of  the 
steam-engine  was  given  to  the  company.  The 
premises  were  afterwards  destroyed  by  accidental 
fire,  not  attributable  to  the  erection  or  use  of  the 
steam-engine.  At  the  trial,  it  was  agreed  that 
the  jury  should  find,  and  the  jury  did  find, 
that  the  risk  of  fire  or  damage  thereby,  was  not 
inci-eased  by  the  erection  or  use  of  the  steam- 
engine,  nor  by  the  alterations  in  the  insured 
premises  : — Held,  that  the  policy  was  not  avoided 
by  the  introduction  of  the  steam-engine,  and  the 
use  of  the  steam  generated  in  the  boiler  to  work 
it.  Stoket  V.  Cox,  1  H.  &  N.  533  ;  26  L.  J.,  Ex. 
113  ;  3  Jur.  (K.B.)  46 ;  5  W.  R.  89— Ex.  Ch. 

Constrnotion  of  Poliey — <<  Stook-in-Trade."] — 
Under  a  policy  on  a  corn-dealer  and  seedsman's 
*'  stock-in-trade,  consisting  of  com,  seed,  hay, 
straw,  fixtui'es  and  utensils  in  business,"  the  value 
of  hops  and  malting  cannot  be  recovered,  although 
these  articles  form  an  ordinary  part  of  the  stock- 
in-trade  of  such  a  business.  Joel  v.  Hartey,  6 
W.  R.  488. 


V.  EXTENT  OF  PROTECTION. 

Burning  by  Kob.] — The  burning  of  a  house 
by  a  mob  is  not  within  a  proviso  of  a  policy 
which  provides  that  the  insurers  shall  not  be 
liable  in  case  the  same  be  burnt  by  reason  of  any 
invasion,  foreign  enemies  or  any  military  or 
usurped  power.  Drinlivoat&r  y.  London  Aisuranoe 
Co,,  2  Wils.  363. 

What  is  Besnltiiig  Damage.] — ^A  policy  con- 
tained a  recital,  that  it  was  agreed  that  plate-glass 
in  which  the  insurer  was  interested  should  be 
insured  ^'from  loss  or  damage  originating  from 
any  cause  whatsoever,  except  &:e,  bi-eakage 
during  removal,  alteration  or  repair  of  premises, 
.  .  .  none  of  the  glass  being  horizontally  placed 
or  movable,"  and  then  insured  the  owner  from 
all  damage  or  loss  **from  any  cause  whatever, 
except  only  as  above  specified,  according  to  the 
exact  tenor  "  of  the  printed  conditions  indorsed 
on  the  policy.  A  fire  broke  out  on  premises 
adjoining  the  shop  of  the  insured,  who  thereupon 
opened  the  shop  door,  and  admitted  neighbours 
to  save  his  property  ;  during  the  removal  the  mob, 
which  had  been  attracted  by  the  fire,  broke  down 
the  shutters  and  destroyed  the  glass,  for  the  pur- 
pose of  plunder  : — Held,  that  the  damage  to  the 
glass  did  not  originate  from  fire,  or  from  breakage 
during  removal,  within  the  meaning  of  the  excep- 
tion in  the  policy.  Martden  v.  City  and  County 
Insurance  Co.,  1  H.  &  R.  53  ;  35  L.  J.,  C.  P.  60 ; 
L.  R.  1  C.  P.  232 ;  12  Jur.  (N.s.)  76 ;  13  L.  T. 
465  ;  14  W.  R.  106. 

Distant  Explosion.] — By  a  policy  premises 
were  insured  against  loss  or  damage  by  fire.  An 
explosion  of  gunpowder,  at  the  distance  of  half 


a  mile  from  the  premises,  caused  them  to  be 
shaken  that  the  windows  were  broken  and  ot 
damage  was  sustained : — Held,  that  the  loss  ^ 
not  a  damage  by  fire  within  the  policy.  JEvei 
V.  London  Auuranee  Co.,  19  0.  B.  (N.8.)  126  ; 
L.  J.,  C.  P.  299  ;  11  Jur.  (N.a)  646  ;  13  W.  R.  8 

Explosion  by  Gas.] — ^A  policy  contained 
following  exception: — "Neither  will  the  cc 
pany  be  responsible  for  loss  or  damage  by  ezi 
sion,  except  for  such  loss  or  damage  as  si 
arise  from  explosion  by  gas.'*  In  the  premi 
of  the  assured,  who  carried  on  the  business 
extracting  oil  from  shoddy,  an  inflammable  fi 
explosive  vapour  evolved  in  course  of  the  p 
cess  escaped  and  caught  fire,  setting  fire  to  otl 
things ;  it  afterwards  exploded  and  cansec 
further  fire,  besides  doing  oamage  by  the  exp 
sion  : — Held,  first,  that  the  word  "  gas "  in  1 
policy  meant  ordinary  illuminating  coal.  8ti 
ley  V.  Western  Insurance  Co.,  37  L.  J.,  Ex.  < 
L.  R.  3  Ex.  71 ;  17  L.  T.  513  ;  16  W.  R.  369. 

Held,  secondly,  that  the  exemption  of  liabil 
for  loss  by  explosion  was  not  Umited  to  cas 
where  the  fire  was  originated  by  the  explosii 
but  included  cases  where  the  explosion  occuri 
in  the  course  of  a  fire  ;  and  that  it  exempted  1 
company  in  respect  both  of  the  damage  nrom  1 
explosion  itself  and  of  the  damage  done  by  1 
further  fire  caused  by  the  explosion.    lb. 

Damage  by  Heat.]— A  policy  was  effect 
against  loss  or  damage  by  fire,  on  the  stock  oi 
sugar-house,  the  different  storeys  of  which  wi 
heated  by  a  chimney  running  up  to  the  U 
The  insured  negligently  light^  the  fire  withe 
opening  the  register  at  the  top,  by  which  mea 
the  heat  was  increased  to  such  a  degree  as 
spoil  the  sugar,  but  no  ignition  was  produced  : 
Held,  that  this  was  not  a  loss  within  the  poli( 
Austin  V.  Drewe,  2  Marsh.  130  ;  6  Taunt.  436 ; 
Camp.  360  ;  Holt,  126  ;  16  R.  R.  647. 

Steamer  <<L]ring  iaDook."] — See  Pearson 
Commercial  Union  Assurance  Co.,  45  L.  J.,  P. 
761 ;   1  App.  Gas.  498  ;   35  L.  T.  445  ;   24  W. 
951 ;   3  Asp.  M.  C.  275.     Grant  v.  jEtiui  Inst^ 
anoe  Co.,  15  Moo.  P.  C.  516 ;  8  Jur.  (N.s.)  70 
6  L.  T.  736  ;  10  W.  R.  772. 

Payment  of  Premium— Bisk  when  Commex 
ing.] — In  a  policy  of  fire  insurance,  in  t 
absence  of  a  provision  that  the  policy  is  not 
attach  until  payment  of  the  premium,  such 
provision  will  not  be  implied.    Kelly  v.  Lond^ 
and  Staffordshire  Fire  Insurance  Co.,  1  Cab.  & 
47. 

Duration.] — A  policy,  dated  the  14th  of  Fe 
ruary,  1868,  and  headed  "  six  months ;  premiu 
to  Auc:u8t  14th,  1868,  225  dollars,"  and  recitii 
that  we  assured  had  paid  225  dollars  and  ht 
agreed  to  pay  the  sum  of  225  dollars  during  tl 
continuance  of  the  policy,  was  expressed  to  1 
in  force  "from  the  14th  of  February  till  tl 
14th  of  August,  and  for  so  long  after  as  tl 
assured  should  pay  the  above  premium  at  tl 
time  above  mentioned'*: — Held,  that  wheth( 
the  14th  of  February  was  covered  or  not,  tl 
whole  of  the  14th  of  August  was  covered  by  tfc 
policy ;  and  that  the  assured  was  entitled  1 
recover  in  respect  of  damage  done  to  the  propert 
insured  by  a  fire  which  occurred  at  11.30  p.n 
on  the  14th  of  Aug^t,  although  he  had  not  pai 
premium  on  that  day.    Isaacs  v.  Boyal  Insui 
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4ijir«?  Cb.,  39  L.  J.,  Ex.  199  ;  L.  R.  5  Ex.  29G  ;  22 
lu  T.  681  ;  18  W.  R,  982. 

VI.  ASSIGNMENT  OF  PROPERTY 
INSURED. 

Sight  to  laiiinuiea  KoneTi.] — A  purchaser 
of  property  insored  against  fire  does  not,  by  the 
mere  lact  of  purchase,  acquire  a  right  to  the 
insurance  moneys.  Piwl^  v.  Adams^  83  L.  J., 
Ch.  639  ;  10  L.  t.  287  ;  12  W.  R.  083. 

OompiilMry  FurehaM  of  Prexnigos  befbre 

Coavoyu&oo.] — ^A  party  insured  his  premises  in 
an  office  by  a  policy  which  provided  that  the 
capital  should  be  liable  to  pay  to  the  assured 
any  loss  or  damage  by  fire  to  the  buildings  not 
exceeding  1,600/.  The  premises  were  afterwards 
required  by  the  Metropolitan  Board  of  Works 
under  their  compulsory  powers,  in  order  that 
they  might  be  pulled  down  for  the  improvement 
of  a  street,  and  the  amount  of  purchase-money 
payable  to  the  assured  was  ass^sed  by  arbitra- 
tion, according  to  the  Lands  Clauses  Act.  After 
the  board  had  accepted  the  title  of  the  assured, 
but  before  he  had  executed  a  conveyance,  the 
premises  were  destroyed  by  fire  : — Held,  that  the 
insurance  office  was  liable  to  pay  the  assured 
1.500Z.,  the  full  value  of  the  buildings  at  the  time 
of  the  fire,  and  not  merely  the  damage  done  to 
the  buildings  considered  as  old  materials,  for  the 
dealings  between  the  board  and  the  assured  did 
not  affect  the  contract.  Collingridge  v.  Royal 
Exchange  Assurance  Cbrporatwn,  47  L.  J.,  Q.  B. 
32  ;  3  Q.  B.  D.  173  ;  37  L.  T.  526  ;  26  W.  R.  112. 

iBsiiraiioe  by  Vondor — Fire  after  Ck>ntraet 

but  before  Completion.] — ^A  house  insured  by  the 
vendor  was  after  the  date  of  the  contract  for  sale, 
but  before  completion,  partly  burnt  down,  and 
the  vendor  received  the  insurance  moneys.  There 
was  no  provision  in  the  contract  as  to  insurance  : 
— Held,  that  the  purchaser  as  against  the  vendor 
could  not  recover  the  insurance  moneys  either  as 
an  abatement  of  his  purchase-money  or  for  the 
reinstatement  of  the  premises.  Bayncr  v.  Pra- 
ton,  50  L.  J.,  Ch.  472  ;  18  Ch.  D.  1  ;  44  L.  T.  787  ; 
29  W.  R.  546  ;  46  J.  P.  829— C.  A. 

Semble,  in  such  a  case  the  insurance  company 
can  compel  the  vendor  to  refund  the  money  they 
have  paid  if  he  receives  the  whole  of  his  purchase- 
money  on  the  ground  that  the  contract  of  fire 
insurance  is  merely  a  contract  of  indemnity.  Ih, 

A  vendor  contracted  with  a  purchaser  for  the 
sale  of  a  house  which  had  been  insured  by  the 
vendor  with  the  plaintiffs,  an  insurance  company, 
against  fire.  The  contract  contained  no  reference 
to  the  insurance.  After  the  date  of  the  contract, 
but  before  the  date  fixed  for  completion,  the  house 
was  damaged  by  fire,  and  the  vendor  received  the 
insurance  money  from  the  plain tifEs : — Held,  in 
an  action  by  the  plaintiffs  against  the  vendor, 
that  they  were  entitled  to  recover  back  the 
insurance  money  from  the  vendor,  either  for 
their  own  benefit  or  as  trustees  for  the  pur- 
chaser. QuOellain  v.  Prestm^  62  L.  J.,  Q.  B. 
866 ;  11  Q.  B.  D.  380 ;  49  L.  T.  29  ;  31  W.  R. 
659— C.  A. 

On  payment  of  the  moneys  secured  by  a  policy 
of  fire  insurance,  the  insurers  are  entitled  to 
enforce  all  the  remedies,  whether  in  contract 
or  in  tort,  which  the  insured  has  against  third 
parties,  whereby  the  insured  can  compel  such 
third  parties  to  make  good  the  loss  insured 
against.   lb. 


Pauing  of  Property.]— A  policy  expressed  the 
insurance  to  be  on  *' merchandise  the  as8ured*s 
own,  in  trust,  or  on  commission  for  which  they 
are  responsible  "  in  or  on  certain  specified  ware- 
houses, vaults,  oeUars,  wharves,  yards  or  quays. 
Whilst  the  policy  was  in  force  certain  chests  of 
tea,  on  a  wharf  included  in  the  policy,  were 
destroyed  by  fire.  These  teas  had  been  deposited 
in  bond  by  the  importer  with  the  wharfinger ; 
the  assur^  had  purchased  them  from  the 
importer,  and  the  warrants  had  been  indorsed 
in  blank  by  him  to  the  assured.  Before  the 
fire  occurred  the  assured  had  resold  the  teas  in 
specified  chests  to  customers,  and  had  been  paid 
for  them  ;  they  held,  however,  the  wanants  on 
behalf  of  the  customers,  but  merely  for  the  con- 
venience of  paying,  if  required,  the  charges 
necessary  for  clearing  the  teas  payable  by  such 
customers  : — Held,  t^t  the  policy  applied  only 
to  goods  belonging  to  the  assured,  or  for  which 
they  were  responsible,  and  the  property  in  the 
teas  having,  at  the  time  of  the  fire,  passed  to  the 
purchasers,  they  were  then  at  the  purchasers* 
risk,  and  were  consequently  not  covered  by  the 
policy.  North  British  ornd  Mercantile  Insv ranee 
Of.  V.  MbffaU,  41  L.  J.,  C.  P.  1 ;  L.  R.  7  C.  P.  2.j ; 
26  L.  T.  662  ;  20  W.  R.  114. 


Risk  of  Pnrehaaer.] — Sugar  refiners  in 


the  city  of  London  were  in  the  habit  of  making 
sales  by  sample,  each  sale  consisting  of  one  or 
more  fillings  or  batches  of  boiled  sugar.  Upon  a 
sale  being  effected,  a  sale-note  was  delivered  to 
the  purchaser  which  contained  the  price  of  the 
fillings  per  cwt.,  and  the  following  words : 
'*  Prompt  one  month.  Stored  goods  at  sellers* 
risk  for  two  months."  Each  filling  comprised  a 
number  of  specilied  titlers,  or  loaves  of  sugar  of  a 
varying  weight,  and  it  was  the  custom  to  pay  for 
the  sugar  on  the  Saturday  (called  "  the  prompt'*) 
after  the  expiration  of  one  calendar  month  &om 
the  day  of  sale,  but  the  whole  or  portion  of  ^e 
sugar  often  remained  in  the  warehouse  of  the 
refiners  after  the  time  for  payment  when  it  suited 
the  convenience  of  the  customer  to  delay  the 
delivery,  the  customer  paying  on  the  prompt  an 
approximate  sum  to  the  price,  which  was  only 
finally  ascertained  and  settled  when  the  sugar 
was  weighed  on  delivery.  A  sugar  broker  pur- 
chased four  fillings  or  batches  of  sugar  from  the 
sugar  refiners  in  the  manner  above  stated,  and 
paid  an  approximate  sum  to  the  value.  Part  of 
the  sugar  was  removed  by  the  broker ;  but  after 
the  expiration  of  two  months  from  the  sale  a  fire 
occurred  on  the  premises  of  the  sellers,  destroying 
the  remainder  which  had  never  been  weighed! 
They,  without  any  agreement  with  the  buyers, 
had  effected  floating  policies  upon  all  stock  in 
their  warehouse,  making  no  distinction  between 
goods  sold  and  goods  unsold;  but  the  amount 
which  they  received  from  the  insurance  office 
was  not  sufficient  to  cover  the  loss  which  they 
actually  sustained,  exclusive  of  the  purchaser's 
goods  : — Held,  first,  that  the  loss  by  tine  destimc- 
tion  of  the  undelivered  sugar  must  fall  on  the 
purchaser — by  Cockbum,  C.J.,  on  the  ground 
that  the  property  had  passed  to  him  ;  by  Black- 
bum,  J.,  Lush,  J.,  and  Quain,  J.,  on  the  ground 
that  whether  this  was  the  case  or  not,  the  sugar, 
after  the  la^ee  of  two  months,  was,  by  the  terms 
of  the  contract  of  sale,  at  the  risk  of  the  pur- 
chaser. Martineau  v.  Xitchijui,  41  L.  J.,  Q.  B. 
227  ;  L.  R.  7  Q.  B.  436  ;  26  L.  T.  836 ;  20  W.  R. 
769. 
Held,  secondly,  that  the  purchaser  was  not 
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entitled  to  the  benefit  (by  way  of  set-off  or 
otherwise)  of  any  part  of  the  insarance  money 
received  by  the  sellers.    lb. 

Settled  Eitate — ^Payment  of  Preminme  out  of 
Bents.] — Daring  the  infancy  of  a  tenant  in  tail 
of  freehold  estates  devised  in  strict  settlement, 
part  of  which  consisted  of  a  corn-mill  let  on 
lease,  the  rents  were  received  by  his  mother  on 
his  behalf,  and  she  thereout  paid  the  premiums 
necessary  for  keeping  up  a  policy  which  had  been 
effected  in  her  name  for  insuring  the  mill 
against  fire.  The  will  contained  no  provision  for 
fire  insurance.  The  mill  having  been  burnt 
down,  and  it  not  being  considered  for  the  benefit 
of  any  person  interested  in  the  settled  estates 
that  it  should  be  rebuilt : — Held,  that  the  insur- 
ance moneys  belonged  to  the  infant  tenant  in 
tail  as  his  personal  estate,  and  were  not  to  be 
treated  as  real  estate  for  the  benefitof  all  persons 
interested  in  the  settled  estates.  Warwioker  v. 
Bretnall,  23  Ch.  D.  188  ;  31  W.  R.  520. 

By  an  order  of  the  Court  of  Chancery  the 
receiver  of  real  estates  was  directed  to  pay  fire 
insurances  on  them.  By  a  subsequent  decree  it 
was  declared  that  H.  was  tenant  in  tail  in  pos- 
session of  the  real  estates,  and  the  receiver  was 
directed  to  pay  the  balance  to  the  account  of  H. 
A  fire  having  taken  place  : — Held,  that  H.  was 
entitled  to  the  insurance  money.  Srynumr  v. 
Vernon.,  21  L.  J.,  Ch.  433 ;  16  Jur.  189. 

On  Bankmptey.] — Covenant  in  a  lease  to 
insure  in  the  name  of  the  lessor,  all  the  premises 
and  aU  buildings  which,  during  the  term,  might 
be  erected  thereon.  The  lessee  mortgaged  the 
premises  for  5002.,  and  in  the  deed  was  contained 
a  power  for  the  mortgagees  to  insure  in  a  sum 
not  exceeding  500/.,  and  out  of  any  moneys  to 
be  received  by  virtue  of  such  insurance,  or  from 
the  side  of  the  premises  under  their  power  of  sale, 
to  recoup  themselves  principal,  interest  and  costs, 
and  pay  the  surplus  over  to  the  lessee.  The 
lessee  insured  the  premises  under  the  covenant 
in  the  lease  for  1,000/.,  and  the  mortgagees 
insured  for  500/.  in  different  ofiSoes.  The  lessee 
further  insured  in  his  own  name  in  the  Phoenix 
for  950/.,  apportioning  the  amount  in  different 
sums  amongst  the  stock,  utensils,  trade  fixtures, 
fittings,  household  goods,  furniture,  musical 
instruments,  &c.,  upon  the  premises,  and  a  club 
or  concert  room  erected  thereon  by  the  lessee. 
A  fire  occurred,  whereby  the  whole  of  the  premises 
was  burned  down,  and  all  the  property  therein 
lost.  The  company  having  paid  350/.  in  respect 
of  the  insurances  upon  the  stock,  furniture, 
effects,  &c.,  upon  the  premises  at  the  time  of  the 
fire : — ^Held,  that  upon  the  subsequent  bank- 
ruptcy of  the  lessee,  the  remainder  of  the  moneys 
payable  by  the  Phoenix  passed  to  the  assignees. 
Jjeney,  Ex  parte,  Barker,  Tm  r«,  10  L.  T.  697. 

Inenranee  by  both  Landlord  and  Tenant — 
Option  of  Pnrohaie.] — Under  the  terms  of  a 
lease  the  tenant  was  bound  to  insure  against  fire, 
and  had  an  option  of  purchasing  the  property. 
He  insured  in  a  sufficient  sum.  The  premises 
were  damaged  by  fire,  and  it  then  appeared  that 
the  landlonl  had  a  policy  on  the  premises  in 
another  office,  of  which  the  tenant  had  no  notice. 
The  two  offices  apportioned  the  amount  of  loss 
between  the  two  policies,  and  the  landlord 
received  what  was  thus  payable  under  the  policy 
effected  by  him.  The  tenant  shortly  after  the 
fire  gave  notice  to  exercise  his  option  of  purchase, 


and  proposed  that  the  insurance  moneys  u 
both  policies  should  go  in  part  payment  of 
purchase-money.  The  landlord  claimed  to  n 
for  his  own  benefit  the  money  received  a 
the  policy  effected  by  him,  and  insisted  on 
money  under  the  other  policy  being  ap] 
in  reinstating  the  premises,  and  on  the  te: 
declining  to  do  this  brought  ejectment  ag{ 
him  : — Held,  that  the  landlord  was  not  ent: 
to  retain  for  his  own  benefit  the  moneys  rece 
under  the  policy  effected  by  him,  nor  to  i] 
on  the  moneys  being  applied  in  reinstating 
property  after  the  tenant  had  exercised 
option  of  purchase.  Reynard  y.  Arnold,  1 
10  Ch.  386 ;  23  W.  R.  804. 

Under  the  terms  of  a  lease  the  landlord  c 
nanted  to  insure,  and  the  tenant  had  the  op 
to  purchase  for  a  fixed  sum.  Before  the  1 
for  exercising  the  option,  the  buildings  dem 
were  burnt,  and  the  landlord  received  the  in 
ance  money.  The  tenant  then  exercised 
option  to  purchase,  and  claimed  the  insurr 
money  as  part  of  his  purchase : — Held,  t 
under  the  circumstances,  the  tenant  had  no  cl 
to  the  insurance  money.  Edwards  v.  We^t 
L.  J.,  Ch.  463 ;  7  Ch.  D.  858 ;  38  L.  T.  481 
W.  R.  507. 

Annnitant — ^Deyifee    inbjeet    to   Annnit 
Inenranoe  by  Beyifoe.] — A  testator  charged 
real  estate  with  an  annuity  to  his  widow,  i 
subject  thereto,  devised  it  to  S.  A.,  in  fee, 
appointed  her  his  executrix.    The  testator 
insured  a  house.     Policy  had  expired   a 
months  after  his  death,  and  was  then  rene^ 
by  S.  A.     Soon  afterwards  the  house,  which  ' 
the  whole  of  his  real  estate,  was  burnt  do 
The  insurance  money  was  ordered  to  be  f 
into  court,  on  a  motion  by  the  widow,  in  a  t 
instituted  by  her  against  S.  A.  for  the  adminis 
tion  of  the  testator's  estate.    Parry  y.  A*k 
3  Sim.  97. 

Seyieeo— Bight  to  Poliey-moneyi.]— J.,  ten 
for  life,  remainder  to  W.  for  life,  remainder  U 
in  fee.  During  life  of  J.,  houses  on  estate  ^ 
burnt  down,  and  insurance  money  paid  to  J., 
insurer,  and  placed  in  the  Funds  in  his  na 
J.,  by  will,  devised  estate  to  R.  in  fee,  and 
personal  estate  to  W.  W.  applied  part  of  ins 
ance  money  in  repairing  house  on  estate.  Ins 
ance  money  unapplied  remained  in  J.'s  nai 
W.,  by  will,  stated  the  circumstances  as  to  fi 
80  standing  in  his  brother's  name,  and  bequeati 
residue  of  his  personal  property : — Held,  ins 
ance  money  passed  to  R.,  as  devisee  of  J.  Noj 
V.  HarrUon,  2  Madd.  268. 

Trade  VteniilB — ^Bankmptey — ^Partners hi] 
Order  and  Bispontion.] — ^Where  trade  utene 
the  property  of  one  partner,  and  insured  in 
name,  were  left  in  the  order  and  disposition 
the  partnership,  and  a  fire  happened  which  o 
sumed  them,  and  afterwards  a  joint  commiss; 
issued  against  the  partnership,  the  insnrai 
money  was  held  not  to  pass  by  assignment  unt 
joint  commission.  Smith,  Ejp  parte,  3  Madd.  C 
Buck.  149. 

VII.    ASSIGNMENT  OF  POLICY. 

Bight  of  Asei§pieef .] — ^Where  a  fire  policy  1 
been  assigned,  the  insurers,  in  the  absence  of 
express  contract  to  do  so,  are  not  bound,  up 
the  application  of  the  assignee,  to  pay  him  up 
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the  policy.     London  InteHtnent  Co,  v.  Monte- 
Jiore,  9  L.  T.  688. 

In  CftM  of  Bankrnptey.] — The  defendants 
assigned  machinery  by  a  bill  of  sale  to  secure  a 
sum  of  money  advanced  by  the  plaintiff.  The 
deed  contained  a  covenant  to  insure,  but  no  pro- 
vision for  the  application  of  the  policy-moneys 
in  case  of  fire,  in  liquidation  of  the  mortgage 
debt.  The  machinery  was  burnt,  and  the  defen- 
dants became  bankrupts  : — Held,  that  the  plain- 
tiff had  no  claim  to  the  benefit  of  the  policy  as 
against  them.  Lees  v.  Whiteley^  35  L.  J.,  Ch. 
412 ;  L.  R.  2  Eq.  143 ;  14  L.  T.  472  ;  14  W.  K. 
634. 

After  the  fire  the  defendants  executed  an 
assignment  of  their  property  to  their  creditors, 
but  the  deed  was  destroyed  before  any  of  the 
orators  signed  it.  The  plaintiff,  with  the  know- 
ledge of  the  deed,  gave  the  insurance  office  notice 
of  his  claim  to  the  policy  : — Held,  that  the  deed 
of  assignment  vras  an  act  of  bankruptcy,  and 
that  the  policy  being  in  the  order  and  disposition 
of  the  bankrupts  at  the  time  of  the  notice  to  the 
insurance  office,  the  plaintiff,  on  this  ground  also, 
had  no  claim  to  the  proceeds  of  the  policy  as 
against  the  assignees.    Ih. 

A  letter  was  written  by  a  trader,  before  his 
bankruptcy,  to  the  agent  of  an  insurance  com- 
pany, authorising  him  to  retain  out  of  the  pro- 
ceeds of  a  fire  policy  the  amount  of  the  account 
due  by  the  trader  to  a  particular  creditor ;  the 
letter  was  not  acted  upon,  and  the  policy 
remained  in  possession  of  the  trader  up  to  the 
time  of  his  bankruptcy,  when  the  policy  came  to 
the  hands  of  the  assignees,  to  whom  the  company 
paid  the  f  uU  amount : — Held,  that  the  letter  did 
not  operate  as  an  assignment  pro  tanto  of  the 
policy,  nor  create,  in  favour  of  the  particular 
creditor,  any  charge  or  lien  upon  the  proceeds  ; 
although  the  company  had  notice  of  the  letter 
before  they  paid  the  money  to  the  assignees. 
FoMter'9  Policy,  In  re,  Ir.  R.  7  Eq.  294. 

Haad-in-Hand  Offlea— Heir— Ai  ngnment  Veeai- 

■arj.j — ^Under  the  constitution  of  the  Hand-in- 
Hand  fire  office,  the  heir,  to  whom  upon  the 
death  of  the  insured  the  property  being  freehold 
descended,  cannot  have  the  benefit  of  the  policy 
without  assignment.  MUdmay  v.  FolgKam,  3 
Ves.  471. 

Vot  Aiiignable  without  Hotioe  to  Office.] — 
Policies  of  insurance  against  loss  or  damage  by 
fire  are  not  in  their  nature  assignable  ;  nor  can 
the  interest  in  them  be  transferred  from  one 
person  to  another  without  the  express  consent  of 
the  office.    Lynch  v.  Dalzell,  4  Bro.  P.  G.  431. 

Policies  of  assurance  not  assignable  in  their 
nature,  nor  intended  to  be  assigned  from  one  to 
another  person  without  the  consent  of  the  office. 
Sadlers'  Co.  v.  Badcoek,  2  Atk.  557. 

It  is  necessary  the  party  injured  shotdd  have 
.  an  interest  or  property  in  the  house  insured  at 
the  time  the  policy  is  made  out,  and  at  the  time 
the  fire  happens,  and  therefore,  after  the  lease  of 
a  house  expired,  the  insured^s  assigning  the 
policy  does  not  oblige  the  insurers  to  make  good 
the  loss  to  the  assignee.    Ih, 

AffignmeiLt  of  Poliey— Validity.] — ^A  trader 
insured  his  stock  in  trade  and  other  effects. 
These  were  destroyed  by  fire.  He  assigned  the 
policies  to  trustees  on  trust  to  pay  and  divide 
the  moneys  received  thereunder  among  all  his 


creditors  ratably,  and  to  pay  the  balance,  if 
any,  to  himself  : — Held,  that  the  assignment  was 
not  void  under  13  Eliz.  c.  5,  at  the  suit  of  a 
creditor  whose  debt  was  under  50/.  Cfretn  v. 
Brand,  1  Cab.  &  £.  410. 

VIII.    REBUILDING  PREMISES. 

Effect  of  Statute.]— The  14  Geo.  3,  c.  78,  s.  83, 
is  of  universal  and  not  of  locally-circumscribed 
application,  but  only  applies  to  insurance  moneys 
upon  houses  and  buildings.  Oorley,  Ex  parte, 
Barker,  In  re,  4  De  G.  J.  &  S.  477  ;  34  L.  J., 
Bk.  1  ;  10  Jur.  (N.S.)  1085 ;  11  L.  T.  319 ;  13 
W.  R.  60. 

Moneys  paid  in  respect  of  insurance  of  trade 
fixtures  are  not  within  its  application.    Ih, 

Option  to  Beinitate.] — An  insurance  company, 
by  the  terms  of  its  policies,  had  the  option,  in 
case  of  fire,  of  reinstating  or  paying  the  money 
to  the  assured.  A  fire  having  occurred  and  a 
claim  having  been  made,  the  company  exercised 
its  option  and  paid  the  money.  Although  there 
would  be  no  implied  promise  on  the  part  of  the 
assured  to  lay  out  the  money  in  reinstating,  as 
being  without  consideration,  and,  therefore,  a 
mere  nudum  pactum  ;  secus,  where  he  has  made 
an  express  promise,  although  only  by  parol. 
Queen  Insurance  Co,  v.  Vey,  16  L.  T.  239. 

Application  for.^ — In  order  to  entitle  an 
owner  to  the  beneht  of  14  Geo.  3,  c.  78,  s.  83,  he 
must  make  a  distinct  request  to  the  insurance 
office  to  apply  the  policy-money  in  rebuilding 
before  they  have  settled  with  the  tenant  insuring ; 
and  in  no  case  is  the  owner  entitled  to  rebuild 
himself  and  claim  the  policy-money.  Simpson 
V.  Scottish  Union  Insurance  Co.,  1  H.  &.  M.  618  ; 
32  L.  J.,  Ch.  329  ;  9  Jur.  (N.S.)  711  ;  8  L.  T.  112  ; 
11  W.  R.  459  ;  1  N.  R.  537. 

Where  a  policy  makes  the  assets  of  a  company 
liable,  excluding  personal  liability.  Semble, 
that  this  does  not  give  jurisdiction  to  a  court  of 
equity  to  interfere  in  the  first  instance  to  enforce 
the  above  provision,  and  that  the  proper  course 
is  first  to  apply  for  a  mandamus.    Ih. 

Payment  of  Bent  pending.] — A  tenant  has  no' 
equity  to  compel  his  landlord  to  expend  money 
received  from  an  insurance  office,  on  the  demised 
premises  being  burnt  down,  in  rebuilding  the 
premises  or  to  restrain  the  landlord  from  suing 
for  the  rent  until  the  premises  are  rebuilt.  Leeds 
V.  CheHluim,  1  Sim.  146  ;  5  L.  J.  (o.s.)  Ch.  105  ; 

27  R.  R.  181. 

Use  and  Occupation — ^Tenancy — ^Failure  of 
Plaintiff  to  Behittate.] — It  is  no  defence  to  an 
action  for  use  and  occupation  that  the  defendant 
was  tenant  of  the  premises,  and  that  the  premises 
were  not  reinstated  after  destruction  by  fire, 
although  insured  by  the  plaintiffs  by  a  policy 
providing  for  payment  or  reinstatement  in  the 
usual  way,  and  that  relying  upon  such  insurance 
the  defendants  had  been  induced  not  to  insure 
themselves.     Lofft  v.  Dennis,  1  El.  &  El.  474  ; 

28  L.  J.,  Q.  B.  168  ;  5  Jur.  (N.S.)  727  ;  7  W.  R. 
199. 

Snflciency  of  Bebnilding.l— A  company,  who 
insured  a  house  from  fire  with  an  option  to  rein- 
state it  in  the  event  of  a  fire,  having  elected  to 
reinstate  it,  employed  a  builder  to  reinstate  it, 
who  used  the  old  walls  so  far  as  they  remained  ; 
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and  when  he  had  finished  all  but  a  little  of  the 
painting,  gave  one  of  the  insured  a  small  sum  of 
money  to  complete  it  and  got  him  to  sign  a 
certificate  that  the  work  was  complete,  and 
received  payment  from  the  company.  The  old 
walls  not  bearing  the  weight  of  the  new  work, 
bulged.  The  assured  sued  the  company  for  not 
duly  reinstating  the  house,  and  the  company 
defended  the  action  without  the  defendant's 
authority,  and  the  assured  recovered  damages. 
The  company  then  sued  the  builder  on  his  con- 
tract (the  breach  being  an  insufficient  and 
imperfect  reinstating),  and  also  for  fraudulent 
representation,  and  for  the  costs.  The  judge 
told  the  jury  that  the  defendant  was  only  bound 
to  put  the  building  as  nearly  as  possible  in  the 
same  state  as  before  the  fire ;  and  they  found 
that  he  had  done  so,  and  that  the  building  was 
not  less  secure  than  before.  At  the  dose  of  the 
case  the  company  relied  on  the  omission  of  the 
painting,  but  the  jury  found  that  the  value  was 
nominal,  and  that  in  getting  the  certificate  there 
was  no  fraud.  The  verdict  was  entered  for  the 
defendant,  the  judge  telling  the  jury  that  in  the 
absence  of  any  express  authority  to  defend  the 
former  action,  the  company  could  not  recover 
costs : — Held,  that  the  direction  was  right,  and 
that  the  company  was  not  entitled  to  a  verdict, 
even  for  nominal  damages.  Times  Fire  AsJtur- 
ance  Co.  v.  Hawke,  28  L.  J.,  Ex.  317 ;  at  Nisi 
Prius,  1  F.  &  F.  406. 

Imposiibility  of.] — ^A  company  executed  a 
policy  insuring  premises  against  fire,  reserving  to 
themselves  the  right  of  reinstatement  in  pre- 
ference to  the  payment  of  claims.  The  premises 
were  damaged  oy  fire,  and  the  company  electa 
to  reinstate  them,  but  did  not  do  so.  To  an 
action  for  not  paying,  compensating  or  rein- 
stating, the  company  pleaded  that  they  elected 
to  reinstate,  and  were  proceeding  to  do  so,  when 
the  commissioners  of  sewers  caused  the  premises 
to  be  taken  down  as  being  a  structure  in  a 
dangerous  condition,  and  that  such  dangerous 
condition  was  not  caused  by  the  damage  from 
the  fire  :  —  Held,  that  the  plea  was  bad,  inas- 
much as  the  contract  to  reinstate  (which  became 
the  one  contract  under  the  policy,  after  election 
made)  being  lawful  at  and  ever  since  the  time 
of  contracting,  the  impossibility  of  its  per- 
formance was  no  defence,  and  the  company  was 
bound,  if  they  could  not  perform  it,  to  pay 
damages  for  not  doing  so.  Brown  v.  Hoyal 
Insurance  Co.,  1  El.  &  El.  853 ;  28  L.  J.,  Q.  B. 
275  ;  5  Jur.  (N.S.)  1255 ;  7  W.  E.  479. 

Damages  for  Ereotlng  on  diiferent  Bite— 
Building  Aots.1 — ^A  house  which  had  been  erected 
before  the  Building  Act,  being  consumed  by  fire, 
the  officers  of  the  company  with  whom  it  was 
insured,  instead  of  paying  the  sum  at  which  it 
was  insured,  elected  to  rebuild  the  premises ; 
the  Building  Act,  however,  prevented  them 
from  re-erecting  the  house  in  exactly  the  same 
manner  in  which  it  was  before  the  fire,  and 
particularly  from  making  the  site  and  the 
building  project  into  the  street  beyond  the  line 
of  the  adjacent  houses  : — Held,  that  the  insured 
were  entitled  to  maintain  a  bill  in  equity  against 
the  directors  for  the  time  being  of  the  insurance 
company,  for  a  compensation  for  the  injury  which 
they  had  sustained  by  reason  of  the  inferior  value 
of  the  premises  erected  by  the  insurance  office, 
instead  of  the  old  premises.  The  amount  of  the 
damage,  in  respect  of  which  compensation  is 


due,  will  be  ascertained  by  means  of  an  ia 
Alchome  v.  SavlU,  4  L.  J.  (o.s.)  Ch.  47. 

Rebuilding  on  larger  Site  —  Kortgagt 
Original  Site-Bight  of  Mortgagoe.]— In  1 
A.  mortgaged  a  wharf  to  B.,  and  covenantee 
lay  out  the  insurance  money  in  rebuilding 
premises.  A  fire  occurred  in  1844,  and  A.  ha^ 
in  1845  purchased  an  adjoining  slip  of  land,  ] 
out  the  money  in  building,  partly  on  both  pare 
In  1846  A.  mortgaged  the  slip  to  C,  who  ] 
notice  of  the  first  mortgage.    The  claim  of  B 
have   the   benefit  of   the  expenditure  of 
insurance  money  on  the  slip  was  rejected  by 
court.    Harry  wan  v.  ColliHS^  18  Beav.  11  ; 
Jur.  501. 

Mortgagee  Bobnilding -— Bight  to  Poll 
moneys.] — ^A  lessee  who  had  covenanted 
insure  against  fire  in  the  joint  names  of  hims 
and  his  lessor,  with  a  proviso  that  the  {x>li 
moneys  should  be  expended  in  reinstating  I 
premises,  assigned  them  by  way  of  mortga 
with  a  power  of  sale,  under  which  the  mortga^ 
sold.  The  mortgage  deed  did  not  notice  \ 
policy.  The  premises  were  subsequently  dama^ 
by  fire,  and  were  reinstated  by  the  mortgag 
On  a  claim  filed  by  the  mortgagee  and  '. 
vendee,  the  mortgagor  was  decreetl  to  deliver 
the  policy,  and  join  with  the  lessor  in  signi 
the  receipt  to  the  insurance  office,  to  enable  t 
mortgagee  to  receive  the  money  payable  unci 
the  policy.  A  lessee  in  possession  is  not  entitl 
as  against  his  mortgagee  to  a  lien  on  the  ix>lic 
moneys  for  repairs  done  by  him  after  a  fi] 
Garden  v.  Ingram,  23  L.  J.,  Ch.  478. 

Statute  ai  to  —  General  Enactment — Tra< 
Fixtures. ]— The  14  Geo.  3,  c.  78,  s.  83,  by  whi« 
the  governors  and  directors  of  insurance  offic 
are  authorised,  upon  the  request  of  any  persoi 
entitled  to  any  house  or  other  buildings  whi< 
may  be  burnt  down  or  damaged  by  fire,  or  up< 
any  grounds  of  suspicion  that  the  ownci's  i 
occupiers  or  other  parties  effecting  the  insurant 
have  been  guilty  of  fraud  or  incendiarism 
cause  the  insurance  money  to  be  laid  out  : 
rebuilding,  is  a  general  enactment,  and  is  m 
limited  in  its  operation  to  the  mctropolita 
district.  Oorely,  Ex  parte,  Barker,  In  re, 
De  G.  J.  &  3.  477  ;  34  L.  J.,  Bk.  1  ;  10  Jur.  (N.8 
1085  ;  11  L.  T.  31S) ;  13  W.  R.  60. 

Trade  fixtures  put  up  by  a  tenant,  bcir 
removable  by  him,  are  not  comprised  in  tl 
expression  "  house  or  other  buildings "  in  tl 
statute.    lb. 

Therefore,  where  such  fixtures  are  separate! 
insured  and  destroyed  by  fire  during  the  tenanc; 
the  landlord  is  not  entitled  to  have  the  insuraiic 
money  laid  out  under  the  act ;  and  a  covenai 
by  the  tenant  to  deliver  up  the  fixtures  at  X\\ 
determination  of  the  tenancy,  as  conferring 
mere  personal  right  resting  in  contract,  makes  n 
difference  in  this  respect.    Ih, 

Intexpleader — ^Letior  of  Property  and  lunrii^ 
Company.] — Interpleader  may  be  in  favour  of  a 
insurance  company  against  the  landlord  c 
premises  which  have  been  burnt  down,  bu 
insured  by  him  and  the  tenant  of  the  premisei 
under  an  agreement  for  a  lease,  and  claimin, 
therefore  a  right  to  have  the  money  laid  ou 
in  rebuilding  the  premises.  Paris  v.  Oilham 
G.  Coop.  66. 
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Option  to  rtioftato  or  replaoe  Property 
JIuiiAgod  or  Doitrojod.! — A  condition  in  a  policy 
of  insurance  against  fire  that,  **tbe  company 
may,  if  it  think  fit,  reinstate  or  replace  property 
•damaged  or  destroyed  instead  of  paying  the 
junount  of  the  loss  or  damage,"  entitles  the  com- 
pany to  exercise  an  option,  and  in  the  event  of 
the  property  insured  being  wholly  destroyed,  to 
reinstate  it  by  other  property  which  is  equivalent 
to  that  which  has  been  destroyed ;  or  in  the 
•event  of  the  property  insured  being  damaged 
but  not  destroyed,  to  reinstate  it — that  is,  to 
repair  and  put  it,  not  in  the  exact  place,  but  in 
the  same  state  in  which  it  was  before  the  fire 
<xx;urrcd,  instead  of  paying  the  amount  of  the 
loss  or  damage.  Anaenon  v.  Commereial  Union 
Asturanee  Co,,  55  L.  J.,  Q.  B.  146  ;  34  W.  B.  189 
— C.  A. 

Kortgagao — Claim  by  pnifne  Bondholder — 
Payment  to  prior  Bondholders  by  other  Insurers 
of  iuAoient  8nm  to  reinstate — ^Bent  of  Mort- 
gaged Premises.] — The  pursuers  having  a  herit- 
able security  by  bond  on  certain  premises  insured 
them  against  fire  in  the  defender's  office  for  9002. 
Prior  securities  had  been  given  by  the  owner 
upon  the  same  premises  to  other  creditors,  and 
those  creditors  had  insured  in  other  offices.  The 
premises  having  been  in  part  destroyed  by  fire, 
the  prior  incumbrancers  recovered  from  and  were 
paid  by  the  offices  in  which  they  were  insured 
an  amount  sufficient  for  the  reinstatement  of  the 
premises,  and  for  the  payment  of  the  rent  during 
the  period  of  reinstatement,  but  the  premises 
were  not  in  fact  reinstated.  It  appeared  that 
immediately  before  the  date  of  the  fire  the  value 
of  the  premises  was  sufficient  to  cover  the  prior 
bonds  and  that  of  the  pursuers,  but  in  conse- 
quence of  the  fire  the  value  of  the  premises  was 
so  reduced  that  they  were  not  sufficient  to  meet  the 
balance  remaining  due  to  the  prior  creditors,  and 
the  pursuers'  bond  was  left  entirely  uncovered  : — 
Held,  that  the  pursuers  were  entitled,  notwith- 
standing the  amount  paid  to  the  other  creditors, 
to  recover  to  the  full  extent  of  their  loss,  but 
that  the  pursuers  were  not  entitled  to  recover 
Anything  in  respect  of  the  loss  of  rent  of  the 
premises  after  they  had  been  damaged  by  fire. 
Westmingter  Fire  Office  v.  Glasgow  Provident 
Jnvestment  Society,  13  App.  Cas.  699 ;  59  L.  T. 
■641— H.  L.rSc.) 

Semble,  that  14  Geo.  3,  c.  78,  s.  88,  relating 
to  the  application  of  insurance  money  on  houses 
-destroyed  bv  fire,  does  not  extend  to  Scotland — 
Per  the  Earl  of  Selbome  and  Lord  Watson.    lb. 

Landlord  and  Tenant— Liability  for  Bent  and 
for  Beinitatement  of  Premises.] — See  Zeedg  v. 
Cheetham,  Brown  v.  Quitter,  and  cases  sub  tit. 
Landlord  and  Tenant  (Covenants). 

Bight  of  Inmreri  to  sue  Hundred.] — As  to  the 
right  of  insurers  who  have  paid  for  a  loss  caused 
l)y  rioters  to  sue  the  hundred.  See  Mown  v. 
^inshury,  3  BougL  61 ;  London  Assurance  Co. 
y,  Sainshury,  8  DougL  345,  ante,  tit.  Hundred. 


IX.  BIGHTS  OP  INSUEEES. 

To  Benefit  of  Contraet  entered  into  by  Assured 
—Landlord  and  Tenant]  —  A  policy  of  fire 
Insurance  is  a  contract  of  indemnity,  and  upon 
|«yment  of  the  amount  of  loss  the  insurer  is 


entitled  to  be  put  into  the  place  of  the  assured ; 
and  if  at  a  subsequent  time  the  assured  receives 
compensation  from  other  sources  for  the  loss  sus- 
tained by  him,  the  insurer  is  entitled  to  recover 
from  the  assured  any  sum  which  he  may  have 
received  in  excess  of  the  loss  actually  sustained 
by  him.  Noi'th  JSi'itish  and  MercantiU  In- 
surance Co.  V.  JUmdoTi,  Liverpool  and  Globe 
Insurance  Co.  (5  Ch.  D  669)  commentcnl  upon 
and  followed.  Darrell  v.  Ttbbits,  60  L.  J.,  Q.  B. 
33  ;  5  Q.  B.  D.  560  ;  42  L.  T.  797  ;  29  W.  B.  66  ; 
44  J.  P.  695— C.  A. 

According  to  the  doctrine  of  subrogation,  as 
between  the  insurer  and  the  assured,  the  insurer 
is  entitled  to  the  advantage  of  every  right  of  the 
assured,  whether  such  light  consists  in  contract, 
fulfilled  or  unfulfilled,  or  in  remedy  for  tort 
capable  of  being  insisted  on  or  alreiidy  insisted 
on,  or  in  any  other  right,  whether  by  way  of 
condition  or  otherwise,  legal  or  equitable,  which 
can  be,  or  has  been  exercised,  or  has  accrued, 
and  whether  such  right  could  or  could  not  be 
enforced  by  the  insurer  in  the  name  of  the  assured, 
by  the  exercise  or  acquiring  of  which  right  or 
condition  the  loss  against  which  the  assured  is 
insured,  can  be  or  has  been  diminished.  A 
vendor  contracted  with  a  purchaser  for  the  sale, 
at  a  specified  sum,  of  a  house  which  had  been 
insured  by  the  vendor  with  an  insurance  company 
against  fire.  The  contract  contained  no  ref ei'ence 
to  the  insurance.  After  the  date  of  the  contract, 
but  before  the  date  fixed  for  completion,  the 
house  was  damaged  by  fire,  and  the  vendor 
received  the  iiisui-ance  money  from  the  company. 
The  purchase  was  afterwards  completed,  and 
the  purchase-money  agreed  upon,  without  any 
abatement  on  account  of  the  damage  by  fire,  was 
paid  to  the  vendor  : — Held,  in  an  action  by  the 
company  against  the  vendor,  that  the  company 
were  entitled  to  recover  a  sum  equal  to  the 
insurance  money  from  the  vendor  for  their  own 
benefit.  Castdlain  v.  Preston,  52  L.  J.,  Q.  B. 
366;  11  Q.  B.  D.  380;  49  L.  T.  29;  31  W.  B. 
557— C.  A. 

Contribution  on  Loii.]— By  floating  policies  of 
insurance  effcctc<l  by  B.  &  Co.,  wharfingers,  they 
insured  against  loss  or  damage  by  fire,  in  the 
sums  named,  grain  and  seed,  the  assured^s  own 
or  on  commission,  for  which  they  were  respon- 
sible, subject  to  conditions  of  average,  and  to 
this  condition,  that  '^  if  at  the  time  of  any  loss 
or  damage  by  fire  happening  to  any  property 
hereby  insured,  there  be  any  other  subsisting 
insurance  or  insuiimces,  whether  effected  by  the 
insured  or  by  any  other  person,  covering  the 
same  property,  the  company  shall  not  be  liable 
to  pay  or  contribute  more  than  its  ratable  pro- 
IK)rtion  of  such  loss  or  damage."  While  these 
policies  were  subsisting  a  fire  destroyed  a  quantity 
of  grain  stored  with  B.  &  Co.,  part  of  which 
belonged  to  K.  &  Co.,  who  had  also  effected 
policies,  called  merchants'  policies,  on  the  grain 
thus  destroyed,  including  also  grain  stored  else- 
where, which  policies  contained  the  like 
conditions  as  the  wharfingers'  policies.  B.  k.  Co. 
were  paid  in  full  by  the  several  insurance  com- 
panies. In  a  suit  to  determine  the  liability  of 
the  companies  inter  se  : — ^Held  that  the  giautors 
of  the  merchants'  policies  were  not  liable  to  con- 
tribute to  the  loss  ;  that  B.  &  Co.  were  primarily 
liable,  but  being  indemnified  by  the  grantors  of 
the  whai-fingers*  policies,  the  latter  were  ulti- 
mately liable.  Aorth  British  and  Mercantile 
Insurance  Co,  v.  London,  Liverpool  and  Globe 
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Insurance  Co.,  46  L.  J.,  Ch.  537  ;  5  Ch.  D.  569  ; 
86  L.  T.  629— C.  A. 

Held,  also,  that  the  condition  as  to  double 
insurance  only  applied  to  cases  where  the  same 
property  was  the  subject-matter  of  insurance, 
and  where  the  interests  were  the  same.    lb. 

Action  by  Owner  for  Hegligenee  againit  Third 

Party.]  — The  owner  of  a  building  insured  it 
against  fire,  but  not  to  the  full  value.  The  build- 
ing was  burnt  by  what  was  alleged  to  be  the 
negligence  of  the  servants  of  a  corporation  ;  and 
the  owner  brought  an  action  for  damages  against 
the  corporation  : — Held,  that  the  o^Tier  under- 
taking to  sue  for  the  whole  amount  of  damage, 
would  be  allowed  to  conduct  the  action  without 
the  interference  of  the  insurers,  but  would  be 
subject  to  liability  for  anything  done  by  him  in 
violation  of  any  equitable  duty  towards  the 
insurers.  Comwercial  Unian  Assvrance  Co,  v. 
Lister,  43  L.  J.,  Ch.  601  ;  L.  E.  9  Ch.  483. 

PniBne  Mortgagee — ^Reinftatement%>f  Build- 
ings.]— See  Weatminster  Fire  Office  v.  Glasgow 
Provident  Investment  Society,  VIII.  Bebuild- 
INQ  Premises,  supra,  coL  113. 

Payment  by  Insurer  —  Bight  of  Insurer  to 
Benefit   Allured  might  have  BecoTered.]— A 

policy  of  fire  insurance  being  a  contract  of 
indemnity  merely,  the  insurer  on  making  good 
the  loss  insured  against  is  entitled,  even  though 
payment  be  made  with  knowledge  of  a  then 
subsisting  contract  relating  to  the  subject- 
matter  ^tween  the  assured  and  third  parties, 
to  stand  in  the  place  of  the  assured,  and  to 
recover  from  him  the  full  value  of  any  rights  or 
remedies  which  he  had  renounced,  and  to 
which,  but  for  renunciation,  the  insurer  would 
have  a  right  to  be  subrogated.  West  of  England 
Fire  Insurance  Co,  v.  Isaacs,  66  L.  J.,  Q.  B.  36  ; 
[1897]  1  Q.  B.  226  ;  75  L.  T.  564— C.  A. 


X.    AMOUNT  AND  PBOOF  OF  CLAIM. 

EzoeisiTe  Claim.] — ^An  honest  claim  is  not, 
under  the  condition  against  fraud,  invalidated 
on  account  of  error,  or  even  some  degree  of 
exaggeration  or  over  estimate ;  and  in  such  a 
case  the  insured  will  be  entitled  to  recover 
according  to  the  real  value  and  the  amount  of 
actual  loss  sustained.  But  if  the  claim  is  wil- 
fully and  intentionally  excessive,  that  will 
amount  to  such  fraud  as  will,  under  the  ordinary 
condition  against  fraudulent  claims,  invalidate 
the  claim  altogether,  and  disentitle  him  to 
recover  at  all.  Chapman  v.  Pole,  22  L,  T. 
806. 

Hiring  other  Promisee.] — An  innkeeper  having 
insured  against  fire  his  interest  "  in  the  inn  and 
ofiices  "  cannot,  upon  such  inn  and  offices  being 
partly  burnt,  recover  against  the  insurers  the 
loss  sustained  by  his  hiring  other  premises  while 
his  own  were  being  repaired,  and  by  the  refusal 
of  persons  to  go  to  the  inn  while  under  repair, 
the  insurers  having  reinstated  the  premises  in 
proper  time.  Wright  and  Pole,  In  re,lA.k  B. 
621  ;  3  N.  &  M.  819,  sub  nom.  Sun  Fire  Office, 
In  re, 

Iniuffleient  Balyage — ^Arbitration.] — A  person 
effected  three  policies  on  goods  ;  one  for  6,0002. 
with  the  A.  company,  another  for  2,500/.  with 


the  B.  company,  and  a  third  for  2,500/.  wi 
C.  company.  A  fire  having  happened,  his 
against  the  companies  were  referred  to  a; 
tion.  The  agreement  of  reference  recite< 
the  value  of  a  specified  part  of  the.  good 
agreed  at  a  sum  named.  The  arbitrators 
that  the  loss  or  damage  sustained  on  the 
of  the  goods  exceeded  the  sums  insurec 
that  the  whole  salvage  and  proceeds  c 
salvage  of  and  from  the  fire  belong^  abso 
to  the  assured : — Held,  that  in  awarding  thj 
assured  was  entitled  to  the  salvage,  wb 
appeared  arose  solely  from  the  specified  { 
the  arbitrators  had  exceeded  their  jurisdi 
Skipper  V.  Grant,  10  C.  B.  (N.s.)  237. 


Hew  Trial.]— A  plaintiff  effected  a  i 


against  fire,  with  a  condition  that  he  s 
forfeit  all  benefit  under  the  policy  if  thei 
any  fraud  or  false  swearing  in  the  claii 
made ;  a  fire  ensued,  and  the  plaintiff 
affidavit  of  the  damage  to  the  extent  of  1,( 
having  sued  for  the  amount,  and  a  jury  hs 
found  a  verdict  for  him  ^vith  only  500/.  dan: 
the  court  granted  a  new  trial.  Levij  v.  Bi 
7  Bing.  349;  5  M.  &  P.  208  ;  9  L.  J.  (0.8.)  C.  P 

Proof  in  Bankrupte7.]--A.,  an  owner 
saw-mill,  received  from  B.  timber  to  be  s 
and  entered  into  a  verbal  agreement  with 
as  to  insuring  it,  which  the  court  consider 
amount  to  an  agi'eement  by  A.  to  pay  to  £ 
value  of  the  timber  if  destroyed  by  fire  whi 
A.  8  premises.  A  fire  broke  out,  by  whic 
B.'s  timber  on  the  premises  was  destroyed, 
account  of  the  timber  burnt  was  agree 
between  B.  and  A.,  but  no  agreement  as  U. 
value  was  come  to.  B.  commenced  an  a< 
against  A.,  the  declaration  containing  two  coi 
the  first  for  breach  of  an  agreement  to  insur 
timber ;  and  the  second  for  negligence  in 
taking  proper  care  of  it.  A.  then  ^x»me  b 
nipt.  B.  continued  the  action  against  the  b 
nipt,  and  obtained  judgment,  but  did  not  su< 
execution.  He  then  applied  to  prove  unde] 
bankruptcy  : — Held,  that  as,  upon  the  happe 
of  the  fire,  A.  became  answerable  to  B.  foi 
value  of  the  timber,  and  as  it  appeared 
timber  had  a  market  price,  so  that  its  v 
could  be  fixed  with  certainty,  B.  was  entitle 
prove  against  the  estate  of  A.  for  the  vj 
there  being  no  such  uncertainty  about  the  v 
as  to  make  the  case  one  of  a  claim  for  unli 
dated  damages.  Baseman,  Ex  parte,  8  1> 
M.  k.  G.  263  ;  25  L.  J.,  Bk.  19  ;  2  Jur.  (N.S.) : 
4  W.  R.  329. 

Bvidenoe  of  Lois.] — ^To  prove  the  valu( 
furniture  in  the  possession  of  the  insured  at 
time  of  the  loss,  a  former  insurance  of  his  fu 
ture,  renewed  and  kept  up  by  him,  was  recei 
Goulstone  v.  Boyal  Insurance  C^,,  1  F.  A:  F. 

Insurere  keeping  Poieeeeion.] — Semble,  i 
an  action  may  be  maintained  by  a  person  insi 
against  the  insurer  for  taking  and  keeping  ; 
session,  for  an  unreasonable  time,  of  his  prcmi 
and  the  salvage  after  a  fire.  Oldfield  v.  Pi 
2  F.  &  F.  80. 


XI.  ACTION    ON    POLICY. 

Condition  requiring  Kotiee  of  Loii  and  I 
tieulare.] — A  policy  of  insurance  against 
was  made  subject  to  a  condition  that,  on 
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happening  of  any  loes  or  damage  to  the  insured 
property  oy  fire,  the  insured  should  forthwith 
give  notice  thereof  to  the  company,  and,  within 
fifteen  days  at  latest,  should  deliver  to  the  com- 
pany as  particular  an  account  as  might  be 
reasonably  practicable  of  the  property  so 
destroyed,  with  the  estimated  value  of  each  article 
or  matter,  and  in  support  thereof  should  give  all 
such  vouchers,  proora,  and  explanation  as  might 
be  reasonably  required,  and  should  also,  if 
required,  make  a  statutory  declaration  of  the 
truth  of  the  account ;  and  that,  in  default 
thereof,  no  claim  in  respect  of  such  loss  or 
dama;>e  should  be  payable  until  such  account, 
Slc^  should  be  given  and  produced.  Part  of  the 
insured  property  having  been  destroyed  by  fire, 
the  insured  gave  immediate  notice  of  loss,  and 
delivered  the  account  and  particulars  required  by 
the  policy  before  action  brought,  but  more  than 
fifteen  days  after  the  happening  of  the  loss : — 
Held,  that  the  dehveiy  within  fifteen  days  of  the 
account  was  not  a  condition  precedent  to  the 
right  of  the  insured  to  recover.  Weir  v.  Northern 
G/MHtiej  of  England  Inturance  6b.,  4  L.  R., 
Ir.  689.  And  see  OanthU  v.  Accident  Assurance 
Of,,  Ir.  R.  4  C.  L.  204. 

Condition  indorsed  on  a  policy  :  "  All  persons 
insured  by  this  company,  sustaining  any  loss  or 
damage  by  fire,  shall,  within  £fteen  days  after 
the  fire,  deliver  in  as  particular  an  account  of 
the  loss  or  damage  as  the  nature  of  the  case  will 
admit  of.  In  case  any  difference  or  dispute  shall 
arise  between  the  insured  and  the  company,  such 
difference  shall  be  submitted  to  arbitrators"  : — 
Held,  that  the  delivery  of  a  particular  within 
fiifteen  days  was  a  condition  precedent  to  the 
right  of  the  insured  to  recover  for  the  loes ;  but 
tOit  the  ag^ement  to  refer  to  arbitration  was 
collateral,  and  not  a  condition  precedent,  and 
therefore  could  not  be  pleaded  in  bar  to  an 
action  on  the  policy.  Japer  v.  Lendon^  1  El.  & 
EL  826 ;  28  L.  J.,  Q.  B.  260 ;  6  Jur.  (na)  491  ;  7 
W.  R.  441. 

A  policy  against  fire  contained  several  condi- 
tions, a  non-compliance  with  which  it  was  stated 
would  make  the  policy  void.  It  contained  a 
condition  that  whexfever  a  fire  should  happen,  the 
insured  should  give  immediate  notice  thereof  to 
one  of  the  secretaries  or  agents  of  the  society, 
and  within  three  months  deliver  to  such  secre- 
tary or  agent,  under  his  or  her  hand,  accounts 
exhibiting  the  full  particulars  and  amount  of 
the  loss  sustained : — Held,  that  the  delivery  of 
such  particulars  was  a  condition  precedent  to 
the  right  to  recover  on  the  policy.  Mason  v. 
Harvey,  S  Ex.  819  ;  22  L.  J.,  Ex.  336. 

DiMoyery.] — ^A  manufacturer  effected  a  policy 
of  insurance  against  fire  upon  his  factory, 
machinery,  and  stock-in-trade.  The  factory  and 
its  contents  were  burnt  down,  and  soon  after- 
wards the  manufacturer  became  bankrupt.  The 
insurance  company  disputed  the  claim  on  the 
ground  that  it  was  fraudulent  and  excessive. 
The  trustee  in  thp  bankruptcy  brought  an  action 
against  the  company  on  the  policy,  and  the  com- 
pany thereupon  filed  a  bill  against  the  trustee 
and  the  manufacturer  to  obtain  discovery  and  to 
restrain  the  action  till  .full  discovery  had  been 
made : — ^Held,  that  the  bill  could  not  be  sus- 
tained, inasmuch  as  the  manufacturer  was  merely 
a  witness  over  whom  the  plaintiff  in  the  action 
had  no  control,  and  as  it  was  not  proved  that 
any  discovery  for  the  purpose  of  the  defence 
oould  be  got  from  the  trust^     Manchester  lire 


Assurance  Co,  v.  Wyhes,  33  L.  T.  142 :  23  W.  R. 
884— L.JJ. 

Inoendiary^Oniis  of  Proof.]— A  fire  policy 
provided,  according  to  its  true  construction,  that 
the  insurers  should  be  liable  for  loes  by  fire, 
unless  the  fire  was  the  act  of  an  incendiary  ;  to 
an  action  on  the  policy  for  loss  by  fire,  the 
company  pleaded  that  the  loss  was  caused  by  the 
act  of  an  incendiary  : — Held,  first,  that  the  plea 
was  in  confession  an  avoidance,  and  that,  as  soon 
as  the  assured  shewed  the  loss  by  fire,  the 
burden  of  proving  that  the  fire  was  the  act  of 
an  incendiary  was  cast  upon  the  insurers. 
Oorman  v.  Hand-in-Hand  Insurance  Co.,  Ir.  R. 
lie.  L.  224. 

Held,  secondly,  that  it  having  been  left  doubt* 
f  ul,  upon  the  evidence,  whether  the  fire  happened 
through  accident  or  design,  the  judge  was  right 
in  refusing  to  direct  a  veidict  for  the  insurers 
upon  that  plea.    Ih, 

Direotion  to  Jury.]— In  an  action  against 


a  company  to  recover  a  loss  sustained  by  fire,  the 
defence  was,  that  the  plaintiff  had  wilfully  set 
fire  to  the  premises.  The  judge  directed  the  jury, 
that,  in  oraer  to  find  a  verdict  against  the  plain- 
tiff, they  should  be  satisfied  that  the  crime 
imputed  to  him  was  as  fully  and  satisfactorily 
proved  as  would  warrant  them  in  finding  hin» 
guilty  on  a  criminal  charge  for  the  same  offence : 
— Held,  that  such  direction  was  right.  Thurtell 
V.  Beaufnontj  8  Moore,  612  ;  1  Bing.  339 ;  2 
L.  J.  (0.8.)  0.  P.  4  ;  25  R.  R.  644. 

Hegligeno*  of  the  Assured  no  Befenee.] — Loea 
occasioned  by  the  negligence  of  the  assure  is 
no  defence  to  an  action  on  a  policy  of  insurance 
against  fire.  Jamestm  v.  Royal  Insurance  Co,^ 
Ir.  R.  7  0.  L.  126, 

If  premises  are  burned  down  through  the 
negligence  of  the  assured,  yet  the  policy  is  an 
indemnity  against  that  negligence.  Shaw  v. 
Roberts,  1  N.  &  P.  279  ;  6  A.  &  E.  75  ;  W.  W.  & 
D.  94  ;  6  L.  J.,  K.  B.  106  ;  1  Jur.  6. 

Felonious  Aet  of  the  Wife  of  tho  Assured.] — 
An  insurance  company  granted  a  fire  policy  to 
S.,  and  during  the  currency  of  the  policy  S.'* 
wife  feloniously  burnt  the  property  insured. 
The  company,  not  admitting  any  claim  on  the 
policy,  brought  an  action  against  S.  and  his  wife 
for  the  damage  done  by  the  act  of  the  wife : — 
Held,  first,  that  the  action  could  not  be  main- 
tained, as  the  insurer  has  no  rights  other  than 
those  of  his  assured,  and  can  enforce  those  only 
in  his  name  and  after  admitting  the  claim  on  the 
policy.  Secondly,  that  the  action  for  the  felony, 
if  it  were  maintainable,  was  maintainable  with- 
out shewing  that  the  felon  had  been  prosecuted. 
Midland  Qmntics  Insurance  Co,  v.  Smith,  bO 
L.  J.,  Q.  B.  329  ;  6  Q.  B.  D.  561  ;  45  L.  T.  411  ; 
29  W.  R.  850  ;  45  J.  P.  699. 

Semble,  that  a  felonious  burning  by  the  wife 
of  the  assured,  without  his  privity,  is  covered  by 
the  ordinary  fire  policy.    1  h. 

Payment  of  Claim  by  Bill — Winding  Vp — 
Bight  to  sue  on  Bill.] — If  an  insurance  company 
discharges  by  bill  a  liability  upon  a  policy  which 
limits  the  claim  to  the  capital  of  the  company, 
and  the  bill  is  not  paid,  the  holder  has  a  clear 
rightto  sue,  or  prove  in  a  winding-up;  upon  the  bill, 
and  not  merely  in  respect  of  the  original  contract. 
Meredith,  Ex  parte,  State  Fire  Insurance  Co,,  In 
re,  32  L.  J.,  Ch.  300  ;  8  L.  T.  146  ;  11  W.  R.  416. 
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Suit  in  Equity— Demnzrer.] — To  a  bill  brou^t 
to  recover  a  sum  of  money  upon  a  policy  of 
insurance,  the  defendants  demurred,  because  the 
plaintiff's  remedy  was  at  law.  Demurrer  allowed. 
Ghetoff  V.  London  Assurance  Co.,  4  Bro.  P.  C. 
436. 

Condition  Precedent— Proviso  against  Smog 
liefore  Arbitration.] — In  an  action  on  a  fire 
policy  the  defendant  pleaded  that  the  policy  was 
made  subject  to  a  condition  that,  if  any  difference 
should  arise  in  the  adjustment  of  a  loss,  the 
amount  to  be  paid  should  be  submitted  to  arbi- 
tration, and  the  insured  should  not  be  entitled  to 
commence  or  maintain  any  action  upon  the 
policy  until  the  amount  of  the  loss  should  have 
been  referred  and  determined  as  therein  pro- 
vided, and  then  only  for  the  amount  so  deter- 
mined ;  that  a  diffei-ence  had  arisen,  and  the 
Amount  had  not  been  referred  or  determined : — 
Held,  that  the  determination  of  the  amount  by 
arbitration  was  a  condition  precedent  to  the 
right  to  recover  on  the  policy,  and  the  defence 
was  an  answer  to  the  action.  Collins  v.  JOocke 
<4  App.  Cas.  674)  distinguished.  Viney  v.  Bignold 
or  Noi'wich  Union  Itisura7we  Society^  57  L.  J., 
Q.  B.  82;  20  Q.  B.  D.  172;  58  L.T.26;  36  W.  E.  479. 


Arbitration.] — By  a  policy  against  fire, 


it  was  declaied  that  the  capital  of  the  company 
should  be  liable  to  pay  to  the  assured  any  loss  by 
fire  not  exceeding  4,200/.,  "according  to  the 
exact  tenor  of  the  articles  hereunto  subjoined," 
one  of  which  was  as  follows :  "  All  persons 
assured  by  this  corporation  are,  upon  any  loss  or 
damage  by  fire,  forthwith  to  give  notice  to  the 
ofiice  in  London,  and  within  fifteen  days  after 
such  fire  to  send  in  as  particular  account  of  their 
loss  or  damage  as  the  nature  of  the  case  may 
admit,  and  make  proof  of  the  same  by  their  oath, 
which  loss  or  damage,  after  the  same  shall  be 
adjusted,  shall  immediately  be  paid  in  money 
by  the  said  corporation  without  any  deduction  ; " 
and  the  article  concluded  with  a  stipulation  that, 
"in  case  any  difference  should  arise  touching 
any  loss  or  damage,  the  same  should  be  referred 
to  arbitration" : — Held,  by  Kelly,  C.B.,  and  Martin 
and  Pigott,  BB.  (disscntiente  Bramwell,  B.),  that 
the  adjustment  of  the  amount  was  a  condition 
precedent  to  the  right  of  the  assured  to  bring  an 
action  on  the  policy : — Held,  contra,  by  Bram- 
well, B.,  that  the  contract  was  a  collateral  agree- 
ment for  arbitration,  and  not  a  condition  precedent 
to  the  right  to  maintain  an  action,  and  that  the 
words  in  the  article,  '*  after  the  same  shall  be 
adjusted,"  pointed  not  to  an  adjusted  loss,  but 
rather  to  the  time  when  it  was  to  be  paid. 
Elliott  V.  Boyal  ExcJuiTige  Assurance  Corpora^ 
Hon,  36  L.  J.,  Ex.  129  ;  L.  R.  2  Ex.  237  ;  16  L.  T. 
399 ;  15  W.  R.  907.    And  see  Arbitration. 

Praotiee— Ck>mpliance  with  Condition  in  Policy 
^Von-8nit.] — ^Where  in  an  action,  on  a  fire 
policy,  the  plaintiff'  evidence  shewed  that  they 
could  have  complied  with  the  conditions  as  to 
giving  within  fifteen  days  a  detailed  account  of 
their  loss  "as  the  nature  and  circumstances 
of  the  case  will  admit "  much  more  fully  than 
they  had  done : — Held,  that  they  were  rightly 
non-suited  ;  and  that,  even  if  the  question  of 
non-compliance  were  for  the  jury,  a  verdict 
could  not  have  been  reasonably  given  in  their 
favour.  Hiddle  v.  National  Fire  and  Marine 
Insurance  Co.  of  New  Zealand,  65  L.  J.,  P.  C.  24  ; 
[1896]  App.  Cas.  372  j  74  L.  T.  204. 


D.    GUARANTEE  AND  OT£[ 
POLICIES. 

I.  GUARANTEE. 

For  Qood  Condnot— Warranty.] — ^An  insu: 
company  effected  a  policy  with  a  literary  iiu 
tion  to  a  certain  amount  against  loss  which  n 
be  occasioned  iby  the  want  of  integrity,  hor 
or  fidelity  of  W.,  in  his  employment  as  seen 
to  the  institution.  The  basis  of  the  contrac 
alleged  to  be  a  statement  in  writing,  by 
treasurer  of  the  institution,  containing  a  dec 
tion  of  the  truth  of  the  answers  to  ce: 
questions,  with  a  proviso,  that  any  fraudi 
mis-statement  or  suppression  should  render 
policy  void.  The  statement  contained  the  f  ol 
ing  questions  and  answers  :  —  First,  "  Is 
applicant  at  present  in  your  employment,  ai 
so  in  what  capacity,  and  has  he  hitherto 
formed  the  duties  of  his  situation  faithfully 
to  your  satisfaction  ?  " — ^A.  "  He  is  secretar 

the  Literary  Institution."     Secondly, 

the  applicant  personally  known  to  you,  or  an 
your  firm,  or  by  whom  has  he  been  introduce 
recommended  to  you  ? " — A.  "  Only  as  abo 
Thirdly,  "In  what  capacity  do  you  intenc 
employ  the  applicant ;  and  with  reference 
this  question  state,  as  far  as  circumstances 
permit,  (A)  the  nature  of  his  intended  du 
and  responsibilities  ?  " — A.  (A)  "  He  is  secret 

of  the Literary  Institution,  of  which  I 

treasurer."  (c)  "  The  checks  which  will  be  t 
to  secure  accuracy  in  his  accounts,  and  w 
and  how  often  they  will  be  balanced,  \ 
closed?" — ^A.  (c)  "Examined  by  finance  c< 
mittee  every  fortnight."  (d)  "  The  salary 
emolument,  and  when  it  will  be  paid  to  him,  i 
how  and  when  it  will  be  paid  ?  "—A.  (D)  "  80 
year  at  present"  : — Held,  that  the  statem 
that  the  accounts  of  W.  would  be  examined  o] 
a  fortnight  by  the  finance  committee  of 
institution  did  not  amount  to  a  waritmty.  B 
ham  V.  United  Guarantee  and  Life  Assuras 
Co.,  7  Ex.  744  ;  21  L.  J.,  Ex.  317 ;  16  Jur.  691 


Coneealment.] — ^A.  was   a   collector 

taxes,  and  he  effected  a  guarantee  policy  with 
insurance  society.  Before  the  society  grant 
the  policy,  they  put  certain  questions  to  h 
touching  the  amount  of  money  at  any  one  tii 
to  come  to  his  hands,  and  to  be  retained  by  hi 
In  reply  to  these  questions,  he  stated  that " 
was  to  collect  and  account  for  the  sums  collect 
by  him  ;  that  the  amount  of  money  which  ] 
was  to  receive,  and  retain  in  his  hands,  was  fro 
1002.  to  2002.,  and  not  longer  than  a  week  ;  th 
his  accounts  would  be  checked  weekly  by  tl 
surveyor  of  taxes ;  that  the  balance  of  esu 
account  would,  on  the  occasion  of  such  check,  1 
paid  over ;  and  that  such  balances  would  be  occ 
sionally  tested  by  his  employers."  The  who 
amount  of  taxes  receivable  by  him  in  a  year  wi 
9,0002.,  and  it  was  by  dividing  that  sum  by  fif  t^ 
two  that  he  was  enabled  to  answer  as  he  ha 
done  as  to  the  1002.  and  2002.  He  absconded,  i 
default  to  the  amount  of  6542.  On  a  bill  by  h: 
sureties  against  the  society,  for  payment  to  thei 
on  the  guarantee  policy  of  the  6542. :— Helc 
that,  having  regard  to  the  rules  appended  to  th 
policy,  the  answer  of  A.  as  to  the  sum  to  b 
received  by  him  weekly  was  incorrect ;  and  a 
such  inaccuracy  had  not  been  waived  by  th 
society,  or  communicated  to  them,  the  policy  wa 
void.     Towle  v.  National  Guardian  Inturana 
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Society,  30  L.  J.,  Ch.  900  ;  7  Jur.  (N.8.)  1009  ;  6 
JL  T.  193  ;  10  W.  R.  49— L.  J. 


Condition  Preeodent  to  Bight  of  Aotion — 


Profoontion  for  Smbesiloment.] — By  an  agree- 
ment and  policy  of  insurance,  the  defen^uits 
agreed  to  reimburse  the  plaintiff  any  pecuniary 
loB&j  to  the  amount  of  1,000/.,  which  he  might 
sustain  by  reason  of  any  fraud  or  dishonesty  of 
A.  in  connection  with  his  employment  by  the 
plaintiff,  as  should  amount  to  emb^lement,  and 
should  be  committed  and  discovered  during  the 
continuance  of  the  policy.  The  policy  provided 
(among  other  things)  "  that  the  employer  shall, 
if  and  when  required  by  the  company,  but  at  the 
expense  of  the  company,  if  a  conviction  be 
obtained,  use  all  diligence  in  prosecuting  the 
employed  to  conviction  for  any  fraud  or  dis- 
honesty as  aforesaid,  which  he  shall  have  com- 
mitt€xl,  and  in  consequence  of  which  a  claim 
shall  have  been  made  under  this  policy,  and 
shall,  at  the  company's  expense,  give  all  informa- 
tion and  assistance  to  enable  the  company  to  sue 
for  and  obtain  reimbursement  by  the  employed, 
or  by  his  estate,  of  any  money  which  the  company 
shall  have  become  so  liable  to  pay  "  : — Held,  by 
Lonls  Blackburn  and  Watson  (Lord  Selbome, 
C,  dissentiente),  that  the  prosecution  of  A.  for 
embezzlement  was  a  condition  precedent  to  the 
plaintiff's  right  of  action  upon  the  policy. 
jAmdon  Guarantee  and  Accident  Co,  v.  Fearnley, 
5  App.  Cas.  911  ;  43  L.  T.  890 ;  28  W.  R.  893 ; 
45  J.  P.  4— H.  L. 

Debenture  maturing  on  Bpeeifled  Date  — 
XetolntioB  Postponing  Date  of  Pajrment — ^lia- 
bili^  of  AMurer.l — A  policy  of  insurance  con- 
taining a  recital  that  the  assured  is  the  holder 
of  a  debenture  which  matures  on  a  specified  date, 
and  guaranteeing  that  if  the  debtor  makes 
default  in  payment  of  any  principal  money  "  due 
under  the  debentore,"  the  assurer  will  pay  the 
same  to  the  assured,  constitutes  a  contract  of 
insurance  against  a  particular  event — ^namely, 
the  default  of  the  deotor  to  pay  to  the  assured 
the  amount  of  his  debenture  upon  the  specified 
date  ;  and  upon  the  debtor  making  such  default 
the  assurer  becomes  liable  to  the  assured  to  the 
amount  of  the  debenture,  although  payment  of 
the  debenture  has  under  a  condition  indorsed 
thereon  been  postponed  to  a  time  later  than  the 
specified  date.  Finlay  v.  Mexican  Investment 
Corptrratixtn,  66  L.  J.,  Q.  B.  151  ;  [1897]  I  Q.  B. 
517;  76L.T.257. 


Loisei  in  Trade — ^Votiee.] — ^A  declara- 
tion stated  that  by  an  agreement  between  a 
guarantee  company  and  the  defendants,  after 
reciting  that  they  had  delivered  to  the  company 
a  declaration  stating  the  amount  of  their  business 
and  losses  during  the  three  years  preceding,  and 
that  they  were  desirous  of  being  guaranteed  by 
the  company  in  respect  of  their  future  sales,  it 
was  agreed  that  if  they  should  pay  the  sums 
thereinafter  mentioned,  and  should  comply  with 
the  provisions  of  the  deed  of  settlement  of  the 
company,  the  funds  of  the  company  should  be 
liable  to  pay  the  defendants  nine-tenths  of  their 
losses  in  respect  of  sales  during  three  years  and 
one  month  from  the  1st  of  December.  1853,  unto 
the  31st  of  December,  1856,  and  during  any 
further  period  the  defendants  should  contribute 
to  the  funds  of  the  company,  and  the  company 
should  consent  to  receive  further  payments  ;  but 
subject  always  to  the  provisions  contained  in  the 


deed  of  settlement,  and  also  to  a  proviso  that 
every  guarantee  upon  annual  returns  should,  from 
the  expiration  of  the  original  term,  be  treated  aa 
a  renewed  contract,  unless  either  the  member 
interested  therein  or  the  directors  should  give 
notice  of  an  intention  not  to  renew  the  same. 
The  declaration  then  alleged  that  the  defendants- 
agreed  to  pay  the  company  437.  16«.  in  each  year 
during  the  guarantee  that  the  agreement  so  made 
was  an  agreement  on  gross  annual  returns  withiiv 
the  meaning  of  the  proviso,  and  that  no  notice  of 
an  intention  not  to  renew  the  guarantee  had  be^i 
given  by  either  party,  and  allied  as  breach  the 
nonpayment  of  an  instalment  of  43/.  15«.,  being 
the  premium  for  1857,  and  10/.  18«.  9<2.,  an 
instalment  for  1858.  Pleas,  first,  that  the  sums 
are  claimed  in  respect  of  periods  after  31st  of 
December,  1856,  and  that  after  such  date  the- 
defendants  refused  to  contribute  to  the  funds  of 
the  company.  Secondly,  that  the  company  had 
become  dissolved,  and  was  amalgamated  with 
another  company.  Thirdly,  for  defence  on  equit- 
able grounds,  a  plea  stating  an  agreement  to- 
amalgamate,  as  in  the  second  plea  : — Held,  that 
the  first  plea  was  bad,  for  the  stipulation  for 
notice  was  part  of  the  contract,  and  no  notice 
having  been  given,  the  agreement  continued  for 
another  three  years.  Solvency  Mutual  Ouaran* 
tee  Society  v.  York,  3  H.  &  N.  588  ;  27  L.  J.,  Ex. 
487. 

Held,  also,  that  the  second  and  third  pleas- 
were  bad,  since  it  did  not  appear  that  the  com- 
pany was  not  empowered  by  their  deed  of  settle- 
ment to  amalgamate.    lb. 


Renewal  of  Contraet.] — By  an  agreement 


between  a  company  and  the  defendants,  in  con- 
sideration of  a  certain  sum,  it  was  agreed  that 
the  funds  of  the  company  should  be  subject  and 
liable  to  make  good  to  the  defendants  the  loss 
occasioned  to  them  during  the  term  of  two  years 
by  reason  of  any  of  the  purchasers  of  their  goods 
becoming  bankrupt  within  such  time,  and  during 
any  future  period  in  respect  whereof  the  company 
should  consent  to  receive  further  payments,  bat 
subject  to  the  conditions  indorsed  on  the  instru- 
ment. One  of  the  conditions  indorsed  was,  that 
all  guarantees,  whatever  might  be  the  original 
term,  should,  from  the  expiration  of  such  original 
term,  be  treated  as  a  renewed  contract  of  the 
like  nature  and  conditions,  unless  either  the 
members  interested  therein,  or  the  board  of 
directors,  should  give  two  calendar  months* 
notice  of  an  intention  not  to  renew  the  same  : — 
Held,  that  the  renewed  contract  was  not  itself  to- 
be  deemed  to  contain  this  particular  condition, 
as  to  the  renewal,  and  that  therefore,  even  in  the- 
absence  of  notice,  the  contract  did  not  extend 
beyond  one  renewaL  Solvency  Mutual  Chuiran' 
tee  Co,  V.  Fi'oane,  7  H.  &  N.  5  ;  31  L.  J.,  Ex.  193 ; 
7  Jur.  (Njs.)  899. 


Hotiee  of  Withdrawal  by  Contributory.] 


— A.  effected  an  insurance  against  bad  debts  for 
a  term  of  three  years,  the  following  condition  as 
to  withdrawal  being  indorsed  on  the  policy : — 
"  Every  guarantee  shall  be  made  for  a  specified 
term ;  but  all  guarantees  upon  gross  annual 
returns,  floating  risks,  or  rent,  whatever  may  be 
the  original  term  of  the  same,  shall  from  the 
expiration  of  such  original  term  be  treated  as  a 
renewed  contract  of  the  like  nature  and  con- 
ditions, unless  either  the  member  interested 
therein,  or  the  board  of  directors,  shall  give  two- 
calendar  months*  notice  of  an  intention  to  renew 
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the  same.**  The  first  year's  premium  was  paid 
by  A.,  and  a  claim  admitted  by  the  Office  in 
respect  of  a  had  debt  was  set  off  against  the 
remaining  premiums,  leaving  a  balance  still  due 
from  A.  A.  being  dissatisfied  at  not  receiving 
the  actual  money,  told  B.,  the  agent  with  whom 
he  had  effected  the  policy,  that  he  should  with- 
draw from  the  society,  and  have  nothing  further 
to  do  with  it.  He  made  no  further  payments  in 
respect  of  premiums,  nor  were  any  demanded 
from  him  by  the  office : — Held,  that  there  had 
been  sufficient  notice  of  withdrawal  in  accordance 
with  the  condition  annexed  to  the  policy  to 
determine  the  contract  at  the  end  of  the  time, 
and  that  A.  was  not  liable  as  a  contributory. 
Solvency  Mvtual  Chu-arantee  Society^  In  re,  Hauy 
tJutrnd's  Case,  31  L.  J.,  Ch.  625 ;  8  Jur.  (N.S.) 
934 ;  6  L.  T.  574  ;  10  W.  R.  572. 

Held,  also,  that  B.  was  a  sufficient  agent  of  the 
company  for  the  purpose  of  receiving  such  notice. 
Ih, " 

Policy  effected  by  Depositor  to  insure  Bepay- 
ment — ^Default  of  Bank — ^Liquidation— Schemo 
of  Arrangement— Difcharge  of  aU  Claims  by 
Operation  of  Statute— Accord  and  SatisflMtion.] 
— ^The  plaintiff,  having  deposited  with  an  Aus- 
tralian bank  a  sum  of  money  for  a  fixed  period  at  a 
fixed  rate  of  interest,  effected  a  policy  of  insurance 
with  the  defendant  corporation,  whereby  the 
<x)rporation  contracted  to  pay  the  plaint^  the 
principal  sum  and  interest  if  the  bank  made  de- 
fault in  payment.  The  bank  failed  to  pay  the 
principal  sum  on  the  due  date,  and  subsequently 
a  scheme  of  arrangement  between  the  bank  and 
its  creditors  was  sanctioned  by  the  colonial 
court  in  accordance  with  the  terms  of  a  colonial 
statute,  whereby  certain  provisions  were  made 
with  regard  to  the  claims  of  the  creditors,  and 
the  creditors  were  bound  to  accept  such  pro- 
visions in  satisfaction  of  their  claims.  The 
plaintiff  having  brought  an  action  against  the 
defendants  on  the  policy: — Held,  that  the 
scheme  of  arrangement  afforded  no  answer  to 
the  plaintiff's  claim.  Dane  v.  Mortgage  Irmt- 
ranoe  Corporation^  63  L.  J.,  Q.  B.  144  ;  9  R.  96  ; 
f  1894]  1  Q.  B.  54  ;  70  L.  T.  83 ;  42  W.  R.  227— 

Beoeiver — Security  of  Guarantee  Society.] — 

The  security  of  a  guarantee  society  may  be  taken 
in  the  case  of  a  receiver  in  a  probate  action. 
Carpenter  v.  Solicitor  to  the  Treasury^  Stokes, 
In  goods  of,  51  L.  J.,  P.  91 ;  7  P.  D.  286  ;  46  L.  T. 
«21 ;  31  W.  R.  108  ;  46  J.  P.  663. 

Gnarantoe  Policy  —  Condition  —  Hotice  of 
Criminal  Misconduct.  |] — ^Where  In  a  guarantee 
policy  there  is  a  condition  that  the  insurer  is  to 
•give  notice  within  six  days  of  any  liability  being 
incurred,  or  the  policy  to  be  void : — Held,  that 
this  means  notice  of  any  criminal  misconduct 
whereby  it  is  clear  that  any  liability  has  been 
incurred ;  and  therefore  that  the  plaintiff,  on 
receipt  of  evidence  that  the  person  mentioned  in 
the  policy  has  been  guilty  of  embezzlement,  was 
not  bound  to  give  notice  until  he  has  ascertained 
that  criminal  liability  had  been  incurred.  Ward 
V.  Zato  Property  Assurance  and  Trust  Society, 
4  W.  R.  605. 

InioWenoy   of    Insnranoe    Company.]  —  See 

Mortgage    Insurance    Corporation    v.    Pound, 
S5  L.  J.,  Q.  B.  129— H.  L.  (E.) 


n.  OTHER  POLICIES. 

Glau.] — ^A  policy  contained  a  recital,  that 
was  agreed  that  plate  glass  in  which  the  insui 
was  interested  should  be  insured  "  from  loss 
damage  originating  from  any  cause  whAtsoevi 
except  fire,  breakage  during  removal,  alteratio 
or  repair  of  premises,  ....  none  of  the  sa 
glass  being  horizontally  placed  or  movable,"  ai 
then  insulted  the  owner  from  all  damage  or  Ic 
^*  from  any  cause  whatever,  except  only  as  abo' 
specified,  according  to  the  exact  tenor  *'  of  tj 
printed  conditions  indorsed  on  the  policy.  A  fi 
broke  out  on  premises  adjoining  the  shop  of  tl 
insured,  who  thereupon  opened  the  shop  door,  ai 
admitted  neighbours  to  save  his  property ;  dnrii 
the  removal  the  mob,  which  had  been  attracts 
by  the  fire,  broke  down  the  shutters,  and  d 
stroyed  the  glass,  for  the  purpose  of  plunder  :- 
Held,  that  the  damage  to  the  glass  did  n* 
originate  from  fire,  or  from  breakage  durir 
removal,  within  the  meaning  of  the  exception  i 
the  policy.  Marsden  v.  City  and  County  Ins^ 
ranee  Co.,  1  H.  &  R.  53  ;  35  L.  J.,  C.  P.  60  ;  L.  ] 
1  C.  P.  232  ;  12  Jur.  (N.S.)  76 ;  13  L.  T.  465  j  ] 
W.  R.  106. 

Cattle.] — A  policy  on  the  lives  of  cattle  was  a 
insurance  on  lives,  within  55  Geo.  3,  c.  184,  an 
liable  to  duty.  Att.-Gen,  v.  Cleobury,  4  Ex.  65 
18  L.  J.,  Ex.  395. 

Burglary — Proviso  that  no  Insurance  unt 
Premium  paid— Waiver.] — ^A  proposal  for  ii 
surance  against  loss  by  burglary  and  house 
breaking  having  been  made  to  an  insuranc 
company,  a  policy,  wliich,  after  reciting  that  th 
premium  had  been  paid,  contained  a  proviso  tha 
no  insurance  should  be  held  to  be  effected  unt 
the  premium  due  thereon  had  been  paid,  wa 
sealed  with  the  seal  of  the  company  and  signe 
by  two  of  the  directors  and  the  secretary.  Th 
policy  remained  in  the  possession  of  the  com 
pany,  and  was  never  handed  to  the  assured,  i 
loss  occurred  before  payment  of  the  premium 
which,  in  fact,  never  was  paid,  though  th 
assured  was  always  ready  to  pay : — Held,  tha 
there  was  a  concluded  agreement  between  th( 
company  and  the  assured,  that  the  compani 
had  waived  the  condition  as  to  payment  of  thi 
premium,  and  that  the  assured  was  entitled  U 
recover  on  the  pob'cy  the  amount  of  the  losj 
less  the  premium.  Roberts  v.  Security  Co. 
66  L.  J.,  Q.  B.  119  ;  [1897]  1  Q.  B.  Ill ;  76  L.  T 
531 ;  45  W.  R.  214— C.  A.  And  see  TarUton  v 
Stawforth,  ante,  coL  93. 


E.    INSURANCE    COMPANIES. 

I.  Power  and  Authority  op  Directors. 

a.  Issuing  Policy,  125. 

b.  Matters  of  Discretion,  126. 

0.  Investing  Capital  or  dividing  Profits,  126. 

II.  Authority  op  Agents,  128. 

III.  Altering  Constitution  or  Business, 

130. 

IV.  Amalgamation  and  Transfer  op  Busi- 

ness. 

a.  Powers  of  Company,  132. 
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V.  Winding-up. 

a.  Jurisdiction  of  Gmrt  as  to^  140. 
h.  J.lahility  of  CoHfrlbutories,  141. 

c.  Claim  and  Proof  of  Policy -holders^  150. 

d.  Other  Matten,  152. 

YI.  Foreign  Companies,  164, 
VII.  Actions  by,  154. 

L  POWEB  AND   AUTHORITY  OF 
DIBECTOBS. 

a.  Issuing  Policy. 

Karine.] — ^The  Hull  and  London  Fire  Assu- 
rance Company  was  a  company  completely  regis- 
tered under  7  &  8  Vict  c.  110.  The  deed  of 
settlement  gave  the  company  power  to  transact 
all  the  branches  of  business  usually  appertaining 
to  marine  insurance,  and  required  thiat  in  every 
poUcy  the  funds  of  the  company  should  alone  be 
made  liable.  The  company  had  a  seal,  with 
their  name  of  incorporation  on  it.  For  marine 
insurances  the  directors  appointed  an  agent  to 
issue  policies.  The  marine  policies  were  headed 
**  Hull  and  London  Marine  Assurance  Company," 
and  were  signed  by  the  agent,  by  order  of  the 
boaxd  of  directors  of  the  company,  and  had  a 
stamp  upon  them  with  the  words  "  Hull  and 
London  Marine  Assurance  Company."  They 
contained  no  stipulation  that  the  funds  of  the 
company  should  alone  be  liable : — Held,  first, 
that  the  Hull  and  London  Fire  Assurance  Com- 
pany was  not  liable  on  such  policies,  because 
neither  the  directors  nor  any  one  else  had 
authority  to  enter  into  such  engagements  on 
behalf  of  the  company,  as  these  policies  purported 
to  create ;  and  there  neither  was  nor  could  be 
any  evidence  that  the  signing  of  such  policies 
by  an  agent,  in  a  name  not  that  of  the  company, 
was  in  accordance  with  the  usual  mode  of  con- 
ducting the  business  of  partnership  such  as  the 
company's,  or  within  the  scope  of  the  ordinary 
authority  of  the  directors  or  agents  of  such  com- 
panies. Hambro  v.  SiUl  and  London  Fire 
Assurance  Co,,  3  H.  &  N.  789  ;  28  L.  J.,  Ex.  62. 

Held,  secondly,  that  no  action  lay  against  the 
Hull  and  London  Fire  Assurance  Company,  on 
an  adjustment  of  losses  on  such  policies  by  the 
directors.    Ih, 

Life.] — ^The  deed  of  settlement  of  a  life  assu- 
rance society,  completely  registered  under  7  &  8 
Vict,  c  110,  provided  by  the  20th  clause  of  the 
deed  that  the  common  seal  should  not  be  affixed 
to  any  policies  except  by  the  order  of  three 
directors,  signed  by  them  and  countersigned  by 
the  manager ;  and  by  clause  28,  that  every  policy 
should  be  given  under  the  hands  of  not  less  than 
three  of  the  directors,  and  sealed  with  the  com- 
mon seaL  By  clause  101,  the  books  containing 
the  proceedings  of  the  general  meetings  and  of 
the  board  of  directors  were  to  be  open  to  the 
inspection  of  shareholders.  A  policy  was  exe- 
cuted, sealed  with  the  common  seal,  and  signed 
by  three  directors,  one  of  whom  was  manager ; 
but  there  was  no  previous  order  made,  as  required 
by  the  20th  clause.  The  company,  in  discussion 
with  the  assured,  treated  the  policy  as  effective  : 
— Held,  that  they  could  not  repudiate  their 
liability  on  the  policy,  upon  the  ground  that  the 
execution  was  not  authorised.  Prince  of  Wales 
Life  Assurance  Co,  v.  Harding,  El.  BL  &  El. 
183 ;  27  L.  J.,  Q.  B.  297 ;  4  Jur.  (N.S.)  851. 


The  deed  of  settlement  of  an  insurance  society, 
registered  under  7  &  8  Vict  c.  110,  after  em- 
powering the  directors  to  effect  insurances  on 
lives  upon  such  terms  and  conditions  and  in 
such  manner  as  they  should  think  proper,  pro- 
vided that  every  policy  or  other  instrument 
required  in  any  of  the  transactions  aforesaid 
should  be  given  under  the  hands  of  not  less  than 
three  of  the  directors,  and  sealed  with  the  com- 
mon seal  of  the  society ;  and  that  there  should 
be  contained  therein,  and  in  every  other  contract 
to  be  entered  into  on  behalf  of  the  society,  in  or 
about  the  premises  (meaning  in  or  about  matters 
connected  with  assurance),  a  reference  to  the 
deed,  and  a  proviso  negativing  an  unconditional 
liability.  The  deed  al^  declared,  that  it  should 
be  competent  to  a  board  of  directors  to  exercise 
certain  general  powers,  and  generally  where  the 
deed  was  silent,  or  did  not  otherwise  provide,  to 
act  in  the  direction  of  the  a&iirs  of  the  society 
in  such  manner  as  in  their  absolute  discretion 
they  should  think  most  conducive  to  its  interests : 
— ^Held,  that  a  memorandum,  signed  by  three  of 
the  directors,  but  not  under  the  seal  of  the 
society,  stipulating  that,  on  payment  of  certain 
premiums,  the  society  would  guarantee  an  assu- 
rance therein  mentioned,  and  would  issue,  when 
required,  a  stamped  policy,  in  the  form  authorised 
by  their  deed  of  settlement,  was  binding  upon 
the  general  body  of  the  shareholders,  and  created 
a  good  equitable  debt.  Atlienaum  Life  Assu- 
rance Co,,  In  re,  4  Kay  &•  J.  549  ;  27  L.  J.,  Ch.  829  ; 
4  Jut.  (n.s.)  1140 ;  6  W.  B.  779. 

h.  Matters  of  Discretion, 

Voluntary  Payments.] — ^An  insurtuace  com- 
pany expressly  excepted  from  their  fire  policies 
loss  by  explosion,  except  by  the  explosion  of 
gas.  An  explosion  occurred  accidentidly  by  the 
blowing  up  of  a  vessel  laden  with  powder,  by 
which  damage  was  done  to  buildings  insured  by 
the  company.  The  directors  paid  for  the  damage 
so  caused,  but  they  did  it  ex  gratid,  and  for  the 
benefit  of  the  company.  On  a  bill  by  a  share- 
holder to  make  them  refund  the  money : — Held, 
that  this  was  a  matter  of  internal  management, 
and  that,  having  r^^ard  to  the  powers  of  the 
directors,  and  the  purposes  of  the  company,  the 
directors  were  justified  in  making  the  payments, 
the  damage  being  done  by  something  which, 
though  not  within,  was  analogous  to,  the  risk 
insured  against.  Taunton  v.  Royal  Insurance 
Co,,  2  H.  &  M.  135 ;  33  L.  J.,  Ch.  406 ;  10  Jur. 
(N.S.)  291 ;  10  L.  T.  156 ;  12  W.  B.  549. 

Bedneing  Promiumi.] — ^When  an  insurance 
company  undertook,  upon  being  satisfied  that 
the  causes  which  originally  led  to  the  assessment 
of  a  higher  premium  upon  the  life  insured  were 
removed,  to  reduce  the  premium  to  that  upon  an 
ordinary  life  : — ^Held,  that  a  court  of  equity 
could  not  interfere  with  the  discretion  of  the 
directors,  exercised  bon&  fide,  to  compel  them  to 
perform  their  contract.  Manhy  v.  Oreslutm 
Life  Insura^e  Co,,  29  Beav.  439 ;  31  L.  J.,  Ch. 
94 ;  7  Jur.  (N.S.)  383 ;  4  L.  T.  347 ;  9  W.  B.  547. 

c.  Investing  Capital  or  Dividing  Propits. 

Beeurities.l  —  Directors  of  a  life  insurance 
society,  whicn  was  constituted  by  deed  of  settle- 
ment for  the  purpose  of  purchasing,  selling  and 
re-selling  life,  reversionary  and  other  personal 
estates  and  interests,  and  of  advancing  money, 
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by  waj  of  loan,  on  personal  security,  and  gene- 
rally of  carrying  on  the  business  of  life  insurance, 
and  of  an  annuity,  loan,  and  reversionary  in- 
terest society,  were  empowered  by  such  deed  of 
settlement,  at  their  own  absolute  discretion,  and 
in  the  usual  and  ordinary  course  of  the  business 
of  the  society,  to  invest,  lay  out,  or  advance  at 
interest,  on  government  securities,  or  on  such 
personal  or  other  security  as  they  should  think 
fit  and  advantageous,  and  they  lawfully  might, 
such  moneys,  or  such  parts  of  the  moneys  and 
funds,  of  the  society  as  they  should  think  expe- 
dient : — Held,  that  a  purchase  by  the  directors 
of  such  society  of  Westminster  Improvement 
Bonds  was  not  within  their  powers.  Atheitaum 
Life  IiMurance  Society  v.  Pooley^  3  De  G.  &  J. 
294 ;  28  L.  J.,  Ch.  119  ;  5  Jur.  (N.8.)  129 ;  7  W.  E. 
167. 

Effect  of  Bneoetiiye  Charten.] — ^In  1822  a 
company  granted  a  policy,  admitting  A.  a  mem- 
ber of  their  society,  and  binding  themselves  to 
pay  to  his  executors,  administrators,  or  assigns 
such  proportion  or  share  of  the  joint  stock  and 
fund  of  the  society  as  should  become  due  on  the 
death  of  A.,  according  to  the  charters  and  by- 
laws of  the  society.  D.  was  assignee  of  the 
policy,  which  became  a  claim  on  the  society  in 
1858.  After  making  the  policy,  and  before  it 
became  a  claim,  other  charters  were  granted  to 
the  society,  and  acts  of  parliament  were  passed 
relating  thereto,  which  modified  and  altered  the 
manner  of  calculating  the  profits  and  apportion- 
ing them  amongst  the  representatives  of  the 
lives  insured  ;  these  provisions  were  in  their 
terms  general,  without  distinction  as  to  past  or 
future  policies : — Held,  that  the  policy  was  regu- 
lated by  the  later  charters  and  acts  of  parliament, 
and  that  the  distribution  of  the  profits  of  the 
society  on  its  becoming  a  claim  must  be  in 
accordance  therewith.  Drake  v.  Amicable 
Society,  4  L.  T.  439. 

Seterve  Fimd.] — ^An  insurance  company,  by  a 
deed  of  settlement,  was  directed  to  create  a  re- 
serve fund,  and  pay  no  dividend  till  a  specified 
amount  was  realised.  This  provision  was  de- 
parted from  by  the  consent  of  the  majority  of  the 
shareholders,  and  a  bonus  was  distributed  every 
three  years.  The  company  afterwards  amalga- 
mated with  another  company,  and  it  was  agreed 
that  50Z.  per  share  should  be  paid  upon  all  shares, 
and  also  a  proportionate  pait  of  the  surplus 
assets.  A  tenant  for  life  of  ten  shares  in  the 
company  claimed  the  share  of  the  surplus  assets 
which  had  been  paid  over  to  her  trustee  as 
part  of  her  annual  income : — Held,  that  these 
surplus  assets,  which  must  be  considered  as  the 
reserve  fund,  were  capital,  and  not  income. 
KlchoUon  V.  NichoUon,  30  L.  J.,  Ch.  617 ;  9  W.  R. 
676. 

Croii  Insuranoe— Mntnal  Society  —  Member- 
ihip.]  —  Where  policies  are  effected  by  the 
manager  and  seci*etary  of  one  assurance  society 
in  the  office  of  another,  being  a  mutual  assurance 
society,  although  such  policy  is  expressed  to  be 
effected  "  for  and  on  behalf  of  the  society,"  the 
secretary  alone  is  thereby  constituted  a  member, 
by  reason  of  the  sum  secured  being  payable  to 
him  and  "his  successors  in  office."  Where 
directors  of  one  assurance  society  have  power  to 
effect  cross  insurances  in  the  office  of  another,  if 
they  do  so  in  a  mutual  assurance  office,  that 
does   not  constitute    their  society   a  member. 


being  ultra  vires.    Security  Mutual  Life 
ranee  Society ^  In  r«,  Atlienceum  Idfe  Assu 
Society,  Ex  parte,  6  W.  B.  431. 

II.  AUTHORITY  OF  AGENTS. 

To  indorse  Memoranda  on  Polioies.] — ^A  n 
randum  Indorsed  on  a  policy  for  a  change  o 
voyage  was  signed  by  an  agent  of  an  insu 
company.  It  was  proved  that  the  agent 
signed  similar  memoranda  on  many 
policies,  and  that  his  habit  was  to  do  so, 
advise  the  company  of  it ;  though,  when  a  p 
was  required,  he  always  sent  the  proposals  t 
company : — Held,  that  this  was  sufficient 
of  tne  agent's  authority  to  sign  such  m 
rand ;  and  that  the  other  policies,  on  v 
the  memoranda  had  been  signed,  need  nc 
produced.  BrocJtelhanJt  v.  Sugrue,  5  Car.  &  ] 

Looal  Agent.] — An  ordinary  local  agent  c 
insurance  company  is  not,  without  special  ai 
rity,  authorised  to  bind  the  company  by  a 
tract  to  grant  a  policy.    Linford  v.  Prori. 
Horte  arM  Cattle  IfUuroTice  O'.,  34  Beav. 
10  Jur.  (N.S.)  1066  ;  11  L.  T.  330. 

The  London  agent  of  a  county  insurance  < 
pany  received  a  proposal  for  an  insurance, 
party  paid  the  annual  premium  to  the  a| 
who  promised  that  he  should  have  the  po 
The  agent  retained  and  misapplied  the  mc 
and  never  forwarded  the  proposal  to  the  < 
pany : — ^Held,  in  the  absence  of  proof  of  sp* 
authority  to  the  agent,  that  the  company 
not  bound  to  grant  the  policy.    lb, 

A  plate  gla^  policy,  which  had  been  effe 
through  L.,  the  local  agent  of  the  company, 
subject  to  a  condition  that,  "in  case  of  1« 
damage,  an  immediate  notice  must  be  give: 
the  manager,  or  to  some  known  agent  of 
company."    After  the  making  of  the  policy, 
before  the  loss,  the  company  transferred 
branch  of  its  business  to  another  company, 
assured  (not  being  aware  of  this  transfer)  ( 
notice  of  the  damage  to  L.,  who  made  his  re] 
thereon  to  the  latter  company : — ^Held,  that 
notice  to  L.  was  a  sufficient  notice  within 
condition.     Marsden  v.  City  and   Qmnty 
surance  Co,,  1  H.  &  R.  63  ;  35  L.  J.,  C.  P. 
L.  R.  1  C.  P.  232 ;  12  Jur.  (N.S.)  76  ;  18  L 
465  ;  14  W.  R.  106. 

A  policy  was  subject  to  a  condition,  makin; 
void  if  t^e  assured  went  beyond  the  limits 
Europe  without  licence.  An  assignee  of 
policy,  on  paying  the  premium  to  a  local  ag 
of  the  society  at  the  place  where  the  assuia: 
had  been  effected,  informed  him  that  the  assu 
was  resident  in  Canada.  The  agent  stated  ti 
this  would  not  avoid  the  policy,  and  reoei^ 
the  premiums  until  the  assured  died: — H( 
that  the  society  was  precluded  from  insisting 
the  forfeiture.  Wing  v.  Harvey,  5  De  G.  M.  & 
265  ;  2  Eq.  R.  533 ;  23  L.  J.,  Ch.  511  ;  18  J 
394  ;  2  W.  R.  370. 

Miitake  ai  to  Company.] — ^A person  entered  ii 
a  contract  with  the  agent  of  an  insurance  co 
pany  to  insure  him,  under  the  impression  that 
was  dealing  with  the  agent  of  another  compan 
— ^Held,  tiiat  there  was  a  contract,  and  that  t 
company  whose  agent  he  dealt  with  was  liab 
Mackie  v.  European  Assurance  Co,,  21  L.  T.  10 
17  W.  R.  987. 

Manager  taking  Fromiisory  Hote  for  Pi 
miums.] — ^An  assurance  company  was  incorp 
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rated  by  a  Canadian  statute,  by  which  it  was 
proYided  that  all  policies  should  be  subscribed 
by  three  directors,  countersigned  by  the  secre- 
tary and  manager,  and  the  seal  of  the  corpora- 
tion.  By  a  by-law  a  resolution  to  the  same 
effect  was  passed.  H.  mortgaged  a  house  to  B. 
His  representative,  being  dissatisfied  with  the 
secmity,  applied  for  repayment  of  the  mortgage 
money,  when  H.  agreed  to  insure  the  premises 
for  the  benefit  of  the  mortgagee's  representative. 
In  pursuance  of  this  arrangement,  H.  applied  to 
the  company  through  M.,  their  manager,  to 
insure  the  premises  against  fire.  H.  was  unable 
to  pay  the  premium,  and  proposed  to  M.  that 
the  company  should  take  his  promissory  note. 
This  was  agreed  to  by  M.  and  a  note  was  given, 
M.  promising  to  send  the  policy.  The  particulus 
of  the  policy  were  entered  in  the  books  of  the 
company,  but  the  note  being  dishonoured  when 
due,  the  entry  was  erased.  The  policy  was  never 
issued.  Shortly  afterwards  the  premises  were 
burnt  down  : — Held,  first,  that  the  powers  of  M. 
as  manager,  being  public,  must  be  taken  to  have 
been  known  to  H.,  the  insurer,  and  that  the  acts 
of  M.  in  the  transaction  were  ultra  vires  and 
void.  Montreal  Auwranoe  Co.  v.  M^Oillivray^ 
13  Moore,  P.  C.  87  ;  8  W.  R.  166. 

Held,  secondly,  that  as  such  contract  was  not 
binding  on  M.'s  principals,  it  did  not  become 
binding  upon  them  by  reason  of  its  having  been 
entered  into  through  their  at^nt.    lb. 

Preliminary  Agreemeiit — lOstake.] — By  a 
verbal  agreement  between  the  plaintiff  and  C, 
agent  in  London  of  an  insurance  society  in 
Scotland,  it  was  agreed  that  a  policy  should  be 
granted  to  the  plaintiff  on  the  life  of  H.,  a 
merchant  residing  at  Gibraltar,  and  that  the 
policy  should  not  be  vitiated  by  reason  of  H. 
visiting  ports  on  the  coast  of  Africa ;  and  a 
proposal  for  the  policy  was  drawn  up  by  the 
plaintiff  at  the  office  of  the  society  in  London, 
and  forwarded  by  the  agent  to  the  chief  office  of 
the  society  at  Edinburgh.  In  that  proposal  it 
iK'as  stated  that  the  policy  could  not  be  accepted 
except  on  the  condition  that  H.  should  be  at 
liberty  "to  visit  Tangiers,  or  any  other  port 
within  the  Mediterranean,  without  subjecting 
himself  to  any  extra  premium ;  but  it  was 
understood  that  he  was  not  to  reside  out  of 
Europe,  at  any  place  in  the  Mediterranean, 
beyond  the  period  of  three  months,  or  to  go  into 
the  interior  of  Asia  or  Africa."  No  mention 
was  made  in  the  proposal  of  ports  on  the  coast 
of  Africa.  The  policy  was  effected,  with  a 
memorandum  endorsed  upon  it  in  the  terms  of 
the  above  condition,  and  the  plaintiff  paid 
several  premiums.  H.  went  to  a  port  on  the 
Atlantic  coast  of  Africa,  and  died  there  within 
three  months  of  his  arrival.  The  society  refused 
to  pay,  and  an  action  was  brought  to  recover 
the  amount.  The  defence  was,  that  the  policy 
had  become  void  by  reason  of  H.  having  died  at 
a  port  not  within  the  terms  of  the  agreement. 
On  a  bill  filed  by  the  plaintiff  to  have  the 
mistake  made  in  the  indorsement  on  the  policy 
rectified  : — Held,  that  C,  the  agent  in  London, 
had  no  power  to  bind  the  society  ;  and  as  the 
memorandum  had  been  framed  under  a  mistake, 
the  real  terms  of  the  agreement  never  having 
been  oommunicated  to  or  adopted  by  the  society, 
the  policy  was  not  binding  upon  either  party ; 
and  the  court  ordered  that  the  society  should 
repay  the  premiums,  and  that  the  plaintiff 
should  thereupon  deliver  up  the  policy  to  the 
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society.  Fowler  v.  ScoUiih  EquUahle  Life  In- 
suranee  Society,  28  L.  J.,  Ch.  226  ;  4  Jur.  (NJB.) 
1169  ;  7  W.  B.  6. 

Bub-Agent.] — ^A  proposal  for  a  life  policy, 
accepted  on  behalf  of  a  London  assurance  ooeq- 
pany  by  their  agent  in  Australia,  who  acted  in 
the  transaction  through  the  medium  of  a  sub- 
agent,  and  the  premium  being  paid  is  binding 
on  the  company,  although  the  agent  had  no 
authority  to  appoint  a  sub-agent,  and  although 
there  were  some  informalities,  but  of  form  only. 
Bauiter  v.  Trafalgar  Life  Assurance  Associa- 
tion, 27  Beav.  377. 

Bifsolnticn  of  Company — ^Right  to  Payment.] 
— ^An  insurance  company  covenanted  with  A.  for 
valuable  consideration  to  appoint  him  their  agent, 
together  with  B.,  and  that  if  B.  should  be  dis- 
placed from  the  agency,  the  company  would 
pay  A.  a  certain  sum  ;  the  company  having 
transferred  their  business  to  another  company, 
and  wound  up  their  affairs  and  dissolved  them- 
selves : — Held,  that  this  was  a  displacement  of 
B.  within  the  meaning  of  the  covenant.  Stirling 
V.  MaiUand,  6  B.  &  S.  840 ;  84  L.  J.,  Q.  B.  1  ; 
IIL.  T.  337;  13  W.  R.  76. 

Liability  of  Secretary  for  Falie  Sepresenta- 
tioni.] — ^An  action  lies  against  a  secretary  of  an 
insurance  company  for  false  representations  as 
to  the  management  and  general  affairs  of  the 
company,  whereby  a  party  was  induced  to  effect 
an  insurance  with  the  company,  though  it  does 
not  appear  that  he  had  thereby  sustained  any 
positive  damage.  PonUfex  v.  Bignold,  3  Scott 
(K.B.)  390 ;  3  Man.  ac  G.  63  ;  9  D.  P.  G.  860  ;  10 
L.  J.,  C.  P.  259. 


III.  ALTERING  CONSTITUTION  OR 
BUSINESS. 

Life  and  Karine.] — ^At  an  extraordinary  general 
meeting  of  a  company  established  for  granting 
assurances  on  lives,  it  was  resolved  to  extend  the 
business  to  marine  insurances.  The  resolutions 
were  afterwards  confirmed ;  a  deed  embodying 
them  was  executed  by  some,  but  not  all  of  the 
shareholders,  and  in  the  annual  return  to  the 
joint-stock  companies  r^stry  office,  the  business 
of  the  company  was  stated  to  include  marine 
assurance.  The  reports  of  the  directors  several 
times  alluded  to  the  extension  of  the  business, 
and  on  one  occasion  a  report  alluding  to  such 
extension  accompanied  the  dividend  warrant. 
The  business  as  extended  was  carried  on  for  a 
year  and  a  half,  when  the  company  was  ordered 
to  be  wound  up  : — Held,  that  these  circumstances 
were  not  sufficient  to  bind  the  general  body  of 
shareholders  by  acquiescence  to  the  extension  of 
business,  which  could  only  be  effected  by  a  new 
deed  executed  by  all  the  shareholders ;  conse- 
quently, holders  of  marine  policies  could  not 
come  in  as  creditors  of  the  company  in  respect 
of  losses  upon  such  policies.  Phee^nix  Life  Assur- 
ance Co.,  In  re,  2  J.  &  H.  441 ;  31  L.  J.,  Ch.  749  ; 
10  W.  R.  816. 

Held,  however,  that  the  holders  of  such  policies 
might  claim  in  respect  of  the  premiums  paid.  2b. 

Fire.] — The  third  clause  of  the  deed  of  settle- 
ment of  a  provident  and  life  society,  after  speci- 
fying particularly  the  business  of  the  society, 
authorised  the  society  **  generally  to  make  azid 

6 


181 


INSURANCE — iMurance  Companies. 


effect  inraxmnoeB  against  all  and  every  kind  of 
risk,  special  or  general,  which  may  be  effected 
according  to  law,"  and  which  might  thereafter 
be  determined  upon  by  a  special  general  meeting, 
"  upon  snch  terms  and  conditions  as  may  seem 
reasonable  and  expedient,  having  due  i^ard  to 
the  business  of  an  insurance  company/*  The 
thirteenth  clause  empowered  the  society  in  special 
general  meeting  to  amend,  add  to,  or  repeal  all 
or  any  of  the  clauses  of  the  deed  of  settlement ; 
and  "  to  alter  the  objects,  business  and  constitu- 
tion of  the  society,  or  any  or  either  of  them," 
as  might  be  thought  proper,  proyided  that  no 
alteration  was  made  in  the  third  clause : — Held, 
that  the  above  clause  enabled  the  society  to  carry 
on  the  business  of  fire  insurance.  Nortoieh  Pro- 
rident  Insurant  Society^  In  re.  Bathes  Oaue^  47 
L.  J.,  Ch.  601 ;  8  Ch.  D.  834  ;  38  L.  T.  267  ;  26 
W.  R.  441— C.  A. 

Deed  «f  Settlameait— Power  to  alter— Sale  of 
Bnsinon.] — The  deed  of  settlement  of  an  unin- 
corporated life  assurance  company  contained  no 
provision  for  the  sale  or  transfer  of  its  business. 
But  it  provided  that  the  proprietors  might  alter, 
amend,  or  repeal  the  laws,  regulations  and  pro- 
visions of  the  company.  Besolutions  were  passed 
with  due  formalities  to  take  power  to  sell  and 
transfer  the  business: — Held,  that  a  sale  and 
transfer  of  the  business  was  intra  vires.  Argus 
Life  Asiurance  Of,,  In  re,  68  L.  J.,  Gh.  166 ; 
39  Ch.  D.  671 ;  69  L.  T.  689 ;  37  W.  B.  215. 

Ouarantae  Busineis  and  Treaty  BnaiiieM — 
mtra  '^Hroi — Company  ia  LiquidatioiL] — ^A  fire 
insurance  society  being  an  unincorporated  as- 
sociation, had  powers  of  giving  to,  or  taking 
from  other  offices  policies  by  way  of  guarantee 
for  the  purpose  of  oividing  the  risk  of  insurance, 
and  also  under  their  powers  entered  into  treaties 
with  other  companies  appointing  them  their 
agents  in  foreign  lands,  and  agreeing  to  accept 
and  enter  upon  the  risk  of  one-eighth  of  every 
fire  insurance  policy  of  such  companies  in  force 
at  the  date  of  the  treaty,  or  eftected  or  renew^ 
after  that  date,  and  ag^reed  to  be  on  all  risks 
simultaneously  with  the  other  companies,  the 
other  companies  agreeing  to  pay  a  proportion  of 
the  premiums,  20  per  cent,  commission  to  be 
allowed  on  such  premiums  to  the  agent  for  the 
expenses  of  conducting  the  agency.  The  fire 
insurance  society  having  gone  into  liquidation, 
the  chief  derk  allowed  the  claim  of  another 
company  for  sums  due  to  them  in  respect  of 
guarantee  and  treaty  business.  On  summons  by 
the  liquidator  to  vary  the  certificate: — Held, 
that  guarantee  business  was  insurance  business 
contemplated  by  the  deed  of  settlement,  and 
within  the  powers  of  the  society  ;  that  tbe  treaty 
agreements  did  not  constitute  an  amalgamation 
between  the  contracting  companies,  nor  a  partner- 
ship either  inter  se  or  as  regarded  third  persons, 
but  were  agreements  of  agency:  the  society 
having  had  the  benefit  of  these  agreements,  the 
burden  of  proof  was  upon  them  to  shew  that  the 
agreements  were  invalid  ;  that  the  treaty  business 
was  insurance  business,  being  guarantee  business 
carried  on  with  a  very  imlimited  faith  in  the 
agent ;  it  was  a  re-insurance  contract  more  wide 
and  less  prudent  than  an  ordinary  contract  of 
re-insnrance,  but  was  within  the  powers  of  the 
society,  and  that  the  directors  had  by  acquiescence 
ratified  the  acts  of  the  manager  of  the  agency 
department.  Sorwioh  Equitable  Fire  Assurance 
Society,  In  re,  67  L.  T.  641. 


IV.  AMALGAMATION  AND  TBANSFl 
OF  BUSINESS. 

a.  Powsns  of  Oompant. 

Cknisoat  of  PoUey-holdors.] — On  petitioi 
the  sanction  of  the  court  to  a  scheme  for 
transfer  of  the  business  of  one  life  insur 
company  to  another,  it  appeared  that  the  hoi 
of  two  policies,  together  amounting  to  much 
than  one-tenth  of  the  whole  amount  insure 
the  company,  were  resident  abroad  and.  c 
not  have  received  the  notices  of  the  scl 
which  had  been  duly  posted,  in  time  to  ex] 
their  assent  or  dissent: — Held,  that  as  i 
remedy  against  the  transferring  company 
preserved  bv  s.  7  of  the  Life  Assurance  Ck)mpt 
Act,  1872,  the  court  would  sanction  the  sch 
without  waiting  for  their  assent.  London 
Southwark  Insurance  Corporation,  In  re,  42 : 
247 ;  28  W.  B.  666. 

A  policy-holder,  by  whose  policy  the  fane 
a  company  are  made  liable  to  pay  the 
insured,  and  certain  shares  of  profit  by  wa 
bonus,  is  entitled  to  restrain  the  company  i 
transferring  its  business  and  assets  to  ano 
company,  contrary  to  the  provisions  of  the  < 
of  settlement,  and  without  making  provision 
of  its  own  assets  for  payment  of  the  po] 
Xeams  v.  Leaf,  1  H.  &  M.  681  ;  10  L.  T.  186 
W.  B.  462. 

Aetion  against  Oonpany  te.] — ^A.  affectc 
policy  "  upon  and  for  twenty  years*  continua 
of  the  life  of  himself,"  with  a  company.  By 
policy  it  was  provided  that  the  property  of 
company  remaining  at  the  time  of  any  cl 
undisposed  of,  and  inapplicable  to  prior  da 
and  demands,  in  pursuance  of  the  provision 
the  deed  of  settlement,  should  alone  be  liabl 
answer  all  claims  upon  the  company ;  and  1 
no  director,  officer,  or  shareholder  should 
individually  or  personally  liable.  The  deed 
settlement  entitled  policy-holders  to  particii 
in  profits ;  and  also  contained  provisions  enabl 
the  directors,  in  certain  events,  to  dimolve 
company.  The  directors  having,  not  in  st 
accordance  with  their  powers  to  dissolve 
company,  transferred  its  funds  and  propc 
to  another  company,  who  were  to  take  tl 
liabilities,  A.  brought  an  action  against 
compcmy  (his  assurers),  charging  them  ii 
having  wrongfully  alienated  and  transfer 
their  property,  and  ceased  to  cany  on  busim 
— Held,  first,  that  there  was  no  implied  conti 
on  the  part  of  the  company  to  continue  to  ca 
on  the  business.  JRng  v.  AeeumuloHve  1 
Fund  and  Oeneral  Assurance  Co,,  8  C.  B.  (N 
161  ;  27  L.  J.,  C.  P.  67 ;  2  Jur.  (N.S.)  1264 ;  6  W 
12.  See  Solvency  guarantee  Society  v.  Yi 
3  H.  &  N.  688  ;  27  L.  J.,  Ex.  487. 

Held,  secondly,  that  if  there  was,  there  was 
evidence  of  any  breach  of  'it,  inasmuch  as,  if 
transfer  was  properly  made,  there  was  no  ca 
of  action,  and  if  not  warranted  by  the  deed 
settlement,  it  was  ultra  vires,  and  void.    Ih. 

Held,  thirdly,  that  A.  had  commenced 
action  before  he  had  sustained  any  injury.    1 

Where  no  Speeial  Power.] — A  life  and  i 
assurance  society  purchased  the  business  oi 
life  assurance  company,  taking  all  the  ass< 
and  undertaking  all  the  liabilities : — Held,  tli 
in  the  absence  of  any  special  power  in  th 
deed  <^  settlement,  the  transaction  was  ul 
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Tirei ;  that  securities  under  the  seal  of  the  pur- 
chasing company,  given  in  carrying  out  this 
arrangement  to  creditors  of  the  selling  company, 
"were  Toid;  and  that  such  creditors  were  not 
•entitled  to  proTc  .against  the  purchasing  com- 
pany, which  was  in  the  course  of  winding-up. 
JEra  AMuranee  Co.^  In  re,  William,  Ex  parte, 
-2  Johns.  &  H.  400 ;  80  L.  J.,  Ch.  137 ;  6  Jur. 
<H.8)  1334  ;  3  L,  T.  314  ;  9  W.  R.  67. 

Where  one  insurance  company,  A.,  transferred 
jJl  iU  business,  property,  effects  and  liabilities 
to  another  company,  B.,  on  the  terms  of  A. 
shareholders  being  indemnified,  on  a  bill  by  A. 
for  specific  performance  of  the  agreement,  the 
court  decreed  such  indemnity,  and  the  other 
company,  which  was  ordered  to  be  wound  up, 
haying  by  its  official  manager  filed  a  cross  bill, 
alleging  fraud  and  misrepresentation,  and  that 
such  agreement  was  ultra  vires,  the  company,  B., 
having  had  the  benefit  of  the  agreement : — Held, 
not  to  be  entitled  to  object  tlmt  the  agreement 
was  ultra  vires  and  improperly  entered  into  by 
the  managing  body.  Anglo  Awttralian  Life 
AMMuranee  Co,  v.  British,  Provident  Society, 
3  QifE.  521 ;  8  Jur.  (N.8.)  299  ;  6  L.  T.  68. 

An  unregistered  company  which  has  no  power 
under  its  deed  of  settlement  to  sell  and  transfer 
its  business  to  another  company  may,  neverthe- 
less, carry  into  effect  an  agreement  for  that 
purpose  by  registering  under  the  Companies 
Act,  1862,  and  then  passing  a  resolution  for 
voluntarily  winding  up,  and  directing  the  liqui- 
•dator  to  carry  out  the  agreement.  Simtliall  v. 
British  Mutual  Life  Auurance  Society,  40  L.  J., 
Oh.  698 ;  L.  B.  6  Ch.  614  ;  19  W.  B.  865.  Afiirming 
23  L.  T.  682. 

A  mutual  insurance  company  may  be  amalga- 
mated with,  and  its  business  transferred  to, 
another  company  under  the  Companies  Act,  1862, 
«.I61.    lb. 

A  clause  in  an  agreement  for  the  amalgama- 
tion of  two  companies,  providing  that  part  of  the 
purchase-money  shall  be  paid  to  the  aii^ectors  of 
the  selling  company  by  way  of  bonus,  does  not 
invalidate  the  amalgamation.    lb. 

Depoilt — Amalgamation — ^Bej^yment  of  Bo- 
^odt.] — The  £.  Life  Assurance  Society  made 
the  deposit  of  20,OOOZ.  required  by  the  Life 
Assurance  Companies  Act,  1870,  s.  8,  but  did 
not  accumulate  a  life  assurance  fund  out  of 
premiums  as  mentioned  in  the  section.  The  £. 
society  effected  an  amalgamation  with  the  M. 
Life  Assurance  Company,  which  had  accumu- 
lated out  of  premiums  previously  received  a  fund 
exceeding  IOO,OOOZ.  There  were  no  creditors  of 
the  E.  society  other  than  the  policy-holders, 
nearly  all  of  whom  had  agreed  to  accept  the 
liability  of  the  M.  company.  Upon  a  petition 
by  the  E.  society  and  M.  company  for  payment 
•of  the  deposit  to  the  M.  company :  —  Held, 
that  as  there  had  not  been  an  accumulation 
•of  a  life  assurance  fund  out  of  the  premiums 
received  by  the  £.  society,  the  provisions  of  the 
section  had  not  been  complied  with,  and  the 
•order  could  not  be  made.  But  the  court  allowed 
the  petition  to  stand  over  generally,  intimating 
that  it  might  be  brought  on  again,  when  the  M. 
company  l^td  accumubited  out  of  the  premiums 
to  be  received  on  all  or  any  of  their  policies  an 
iidditional  life  assurance  fimd  amounting  to 
40,OOOZ.  Scpttish  Eronomio  Life  Assurance 
Swiety,  Ex  parte.  60  L.  J.,  Ch.  14 ;  46  Ch.  D. 
220 ;  62  L.  T.  926 ;  38  W.  B.  684  ;  2  Meg. 
271. 
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Salo  or  TraaiflBr— 8.  14  of  Aet  of  1870.]— 

Where  annuities  are  secured  by  the  guarantee, 
under  seal,  of  a  life  assurance  company,  to 
trustees  for  the  annuitants,  such  trustees  are 
policy-holders  within  the  meaning  of  ss.  2  and 
14  of  the  Life  Assurance  Companies  Act.  1870. 
Sovereign  Life  Assurance  Co.,  In  re,  68  L.  J.,  Ch. 
811  ;  42  Ch.  D.  640  ;  61  L.  T.  455  ;  38  W.  B.  68. 
If  a  life  assurance  company  has,  under  its  deed 
of  settlement,  no  power  to  sdl  or  transfer  its  life 
assurance  business,  it  cannot,  under  s.  14  of  the 
Life  Assurance  Companies  Act,  1870,  enter  into 
any  arrangement  for  the  sale  or  transfer  of  its 
life  assurance  business.    lb. 

Tranifer  of  Businesi — ConflrmatioB  by  Court — 
Time  for  soBding  Hotiee.] — ^When  a  petition  is 
presented  by  a  life  assurance  company  under  the 
Life  Assurance  Companies  Act,  1870,  for  the 
confirmation  of  a  conditional  agreement  to 
transfer  its  business  to  another  company,  s.  14 
of  the  act  will  have  been  sufficiently  complied 
with  if  all  the  notices  (required  by  that  section 
to  be  given  to  each  policy-holder  of  the  trans- 
ferred company)  are  given  before  the  hearing 
(though  some  of  them  may  have  been  given  after 
the  presentation)  of  the  petition.  Briton  Life 
Association,  In  re,  56  L.  J.,  Ch.  988 ;  36  W.  B. 
803. 

b.  NovATioisr. 

When  oifootod.] — ^The  deed  of  association  of 
the  Waterloo  Assurance  Company,  which  bound 
the  policy-holders,  contained  a  power  to  dissolve, 
and  thereupon  the  directors  were  to  get  from 
another  company  an  undertaking  to  pay  all 
future  liabilities,  and  to  transfer  to  such  com- 
pany so  much  of  the  funds  as  should  be  agreed 
on  between  the  contracting  parties  as  would  be 
sufficient  to  enable  the  latter  company  to  comply 
with  their  undertaking : — Held,  tnat  the  amount 
to  be  paid  over  was  a  matter  of  agreement 
between  the  two  companies,  with  which  the 
policy-holders  had  no  concern,  and  that  a  policy- 
holder who  refused  to  be  transfen^  had  no  claim 
upon  the  Waterloo  Company.  Waterloo  Life 
Assurajtce  Co.,  In  re,  Carr,  Ex  parte,  33  Beav. 
542. 

C.  insured  his  life  in  the  T.  company,  which 
afterwards  made  over  its  business  to  the  A.  com- 
pany. At  the  time  of  this  transaction  circulars 
were  sent  to  C,  informing  him  that  the  A.  com- 
pany would  be  responsible  on  the  policy,  and 
requesting  him  to  pay  future  premiums  to  that 
company,  and  to  send  his  policy  to  the  company 
to  be  endorsed.  C.  never  sent  his  policy  to  be 
indorsed,  but  paid  the  premiums  to  the  A.  com- 
pany, and  in  1863  accepted  a  bonus.  The  A. 
company  having  become  insolvent  shortly  after 
the  death  of  C,  his  assignee  applied  for  an  order 
to  wind  up  the  T.  company  : — Held,  that  C.  had 
accepted  the  A.  company  as  his  debtor  in  place 
of  the  T.  company,  and  that  his  assignee  had  no 
locus  standi  to  petition  for  the  winding-up  of  the 
company.  Times  Ufe  Assurance  and  Guarantee 
Co.,  In  re,  39  L.  J.,  Ch.  527  ;  L.  R.  5  Ch.  381  ; 
23  L.  T.  181 ;  18  W.  B.  569.  S.  P.,  MercJuint's 
and  TradesniarCs  Assurance  Society,  In  re,  L.  B. 
9  Eq.  694  ;  22  L.  T.  264  ;  18  W.  B.  726. 

The  holder  of  a  policy  in  company  A.  received 
a  circular  stating  that  it  was  dissolved,  and  its 
business  and  assets  hod  been  transferred  to  com- 
pany B.,  and  that  he  was  entitled  to  have  his 
policy  exchanged  for  a  new  one  in  company  B., 
or  to  have  an  indorsement  by  company  d.  on  the 

r, o 


185 


INSURANCE — Insurance  Companies. 


] 


old  policy,  gnaranteelng  the  fulfilment  of  the  old 
policy.  He  accepted  the  latter  alternative,  and 
obtained  an  indorsement,  charging  the  assets  of 
company  B.  with  the  payment  of  the  old  policy  : 
— Held,  that  he  had  accepted  the  liability  of 
company  B.  in  lieu  of,  and  not  as  surety  for,  that 
of  company  A.  International  Life  Ansuranee 
Society  and  Herculet  Ins.  Co.,  In  re.  Blood,  Ex 
paHe,  39  L.  J.,  Ch.  295  ;  L.  R.  9  Eq.  316 ;  22 
L.  T.  467  ;  18  W.  R.  370. 

A  life  policy  with  profits  was  obtained  from  the 
Anchor  Company  ;  the  Anchor  Company  after- 
wards transferred  their  business  to  the  Bank  of 
London  Association  under  terms  which  appeared 
to  keep  the  companies  separate  ;  and  the  associa- 
tion  was  soon  afterwards  amalgamated  with  the 
Albert  Company.  Notices  of  these  changes  were 
given  to  the  policy-holders,  and  the  first  receipt 
for  a  premium  paid  after  the  amalgamation  with 
the  Albert  Company  was  in  a  special  form  ;  the 
subsequent  receipts  were  merely  receipts  by  the 
Albert  Company,  with  the  words  "  Anchor  Com- 
pany "  on  them.  Three  years  after  the  amalga- 
mation a  bonus  was  declared  by  the  Albert 
Company,  and  a  sum  of  money  was  received  as 
bonus  by  the  policy-holder : — Held,  that  there 
had  been  a  novation  of  contract  with  the  Albert 
Company,  and  that  the  representatives  of  the 
policy-holder  could  not  obtain  an  order  to  wind 
up  the  Anchor  Company.  Atichor  AsJturance  Co., 
In  re,  L.  R.  6  Ch.  632  ;  18  W.  R.  1183. 

When  the  holder  of  a  policy,  having  notice 
that  the  N.  assurance  office,  with  which  the 
policy  was  effected,  had  transferred  its  business 
and  assets  to  the  A.  assurance  office,  and  had 
ceased  to  carry  on  business,  paid  the  premiums 
on  his  policy  to  the  A.  office  for  thirteen  years, 
and  upon  the  dropping  of  the  life  sent  in  a 
claim  upon  the  policy  to  that  office  : — Held,  that 
there  had  been  complete  novation  of  the  con- 
tract, and  that  the  N.  office  was  released  from 
liability  on  the  policy.  National  Provincial  Lift* 
AMuranee  Society,  In  re,  Fleniinff,  Ex  parte, 
39  L.  J.,  Ch.  250 ;  L.  R.  9  Eq.  306 ;  22  L.  T.  465  ; 
18  W.  R.  398. 

M.  effected  a  policy  upon  his  life  with  the 
British  Nation  Life  Assurance  Association.  The 
association  subsequently  was  amalgamated  with 
the  European  Society,  and  ceased  to  carry  on 
business.  Some  time  afterv^'ards  a  memorandum 
under  the  seal  of  the  European  Society,  and 
signed  by  two  of  its  directors,  was  indorsed 
on  the  policy,  declaring  that  the  funds  of  the 
European  Society  should  be  liable  for  the  pay- 
ment of  the  policy-money,  provided  the  future 
premiums  were  paid  to  the  European  Society. 
The  subsequent  premiums  were  accordingly  paid 
to  that  society : — Held,  that  there  was  a  com- 
plete novation,  and  that  on  the  winding-up  of 
the  two  companies,  M.  had  no  right  of  proof 
against  the  British  Nation  Association.  Miller's 
Case,  European  Society  Arbitration,  In  re,  3 
Ch.  D.  391— C.  A. 

A  fire  assurance  company  and  a  life  assurance 
company  were  amalgamated  with  the  B.  assur- 
ance company  ;  and  a  deed  of  settlement  was 
executed  by  which  the  B.  company  was  con- 
stituted as  a  common  law  partnership.  The  deed 
recited  the  agreement  by  which  the  business  of 
the  two  companies  was  transferred  to  the  B. 
company,  and  the  B.  company  undertook  to 
indemnify  them  against  all  liabilities.  F.  was 
a  policy-holder  in  the  life  company  and  was  also 
a  shareholder  in  the  fire  company,  and  as  such 
chareholdcr  executed  the  deed  of  settlement  of 


the  B.  company,  and  received  shares  in  the 
company  in  exchange  for  his  shares  in  the 
company.  The  B.  company  and  the  life  o 
pany  were  afterwards  ordered  to  be  wound 
and  F.  claimed  to  prove  as  a  cr^itor  against 
estate  of  the  life  company  : — Held,  that  hav 
executed  the  deed  of  settlement  of  the  B.  o 
pany,  he  had  accepted  the  liability  of  t 
company,  and  could  not  claim  as  a  cred 
against  the  life  company.  National  J^orint 
Life  Assurance  Society,  In  re,  Fleming''if  O 
L.  R.  6  Ch.  393  ;  19  W.  R.  663.  Affirming 
L.  T.  770. 

S.  was  holder  of  a  policy  of  the  M.  socic 
and  entitled  under  it  to  participation  in  prof 
The  society  amalgamated  with  the  A.  compa: 
handing  over  its  assets,  and  the  company  und 
taking  its  liabilities,  a  fund,  part  of  the  M.  ass< 
being  set  apart  as  a  trust  fund  to  guaran 
certain  policies  of  the  M.  society,  including  i 
policy.  Under  the  arrangement  for  the  amalj 
mation  proposals  were  made  to  S.  to  cancel  1 
policy,  and  accept  in  substitution  a  policy  up 
similar  terms  of  the  A.  company.  This  S.  c 
not  accede  to  ;  he  simply  paid  his  premiums 
the  A.  company,  which  company  was,  accordi 
to  the  arrangement  between  the  compani 
authorised  to  receive  the  premiums.  Two  yet 
after  the  amalgamation  a  division  of  profit 
the  three  preceding  years  was  declared  by  the 
company.  A  bonus  was  declared  upon  S 
policy,  notice  of  which  was  given  to  him.  I 
accepted  the  bonus  in  the  form  of  a  reduction 
the  premiums  upon  his  policy,  and  he  sub.« 
quently  paid  the  reduced  premiums.  The  ] 
society  being  (as  well  as  the  A.  company)  orden 
to  be  wound  up,  S.  clai  led  to  prove  as  acrediti 
in  respect  of  his  policy  : — Held,  that  he  had  I 
taking  the  bonus  accepted  the  A.  company  j 
his  debtor  in  lieu  of  the  M.  society,  and  his  clai 
was  disallow  jd.  Medical  and  Invalid,  at 
General  Life  Assurance  Society,  In  re,  Spencer 
Case,  40  L.  J.,  Ch.  456  ;  L.  R.  6  Ch.  362 ;  24  L. ' 
455;  19  W.  R.  491. 

In  October,  1868,  an  agreement  was  enterc 
into  between  two  insurance  companies,  A.  an 
B.,  by  which  A.  sold  its  business  to  B.,  whic 
was  to  undertake  the  liabilities 'and  risks  upo 
existing  policies,  and  if  i-equired,  issue  nc 
policies  in  exchange.  A.  was  to  be  wound  u 
voluntarily  under  liquidators  nominated  by  B 
and  all  its  assets  and  property  were  to  I 
collected  by  B.  and  distributed  amongst  A. 
creditors,  with  full  power  for  B.  to  act  in  an 
use  the  name  of  A.  On  the  27th  of  Novembe; 
1868,  an  order  was  made  on  the  petition  of 
creditor  for  compulsorily  winding  up  A,  Th 
transferee  of  a  policy  on  the  life  of  Z.  grante 
by  A.,  paid  the  annual  premium  to  A.  in  Octobei 
1868,  by  whom  it  was  received  as  agents  for  B 
pursuant  to  resolution,  and  in  December,  186^ 
sent  the  policy  to  B.  for  endorsement.  Z.  died  i] 
January,  1869,  and  in  March  the  policy  wa 
indorsed  with  a  memorandum,  duly  signed  an< 
sealed,  that  the  property  of  B.  should  alone  b 
liable  for  payment  of  the  sum  assured,  and  wit] 
a  further  memorandum  that  the  claim  of  th( 
transferee  on  the  policy  was  admitted  payabli 
by  instalments  on  specified  days  with  interest 
These  instalments  were  paid  in  part,  but  an  ordei 
having  been  made  in  November,  1869,  to  wind  uj 
B.  compulsorily: — Held,  that  there  was  gooc 
consideration  for  the  memorandum ;  and  then 
was  complete  novation  ;  and  that  the  transfei-ec 
was  entitled  to  prove  against  B.  for  the  balance 
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dne  upon  the  policy.  United  Ports  and  General 
Iwmrance  Co.,  In  re,  Even£  Claim,  L.  R.  16  Eq. 
354 ;  29  L.  T.  22. 

By  the  conBtitution  of  the  A.  life  insurance 
company  the  policy-holders  had  votes  at  the 
meetingi)  of  the  company,  and  shared  in  the 
profits ;  power  was  also  given  to  the  company, 
under  resolutions  made  at  meetings  of  the  com- 
pany to  amalgamate  with  any  other  company. 
Under  resolutions  duly  made,  .the  property  and 
liabilities  of  the  company  were  by  a  deed,  in 
which  the  property  and  liabilities  were  specified, 
transferred  to  the  B.  insurance  company  : — 
Held,  that  a  policy-holder  in  the  A.  company 
whose  policy  was  specified  in  the  deed  of  transfer 
had  no  claim  on  the  A.  company.  HarmarCs 
Case,  European  Assurance  Society,  In  re,  45  L.  J., 
Oh-  332  ;  1  Ch.  D.  326  ;  33  L.  T.  760— C.  A. 

By  the  deed  of  settlement  of  the  A.  insurance 
<X)mpany  it  was .  provided  that  the  funds,  and 
property  of  the  company  should  alone  be 
answerable  for  claims  on  the  company ;  pro- 
vision was  also  made  for  enabling  the  proprietors 
to  dissolve  the  company,  and  thereupon  the 
-directors  were  to  obtoin  from  some  other  com- 
pany an  undertaking  to  pay  the  claims  on  the  A. 
company,  and  were  to  transfer  to  that  other 
company  a  sufficient  amount  of  the  assets  of  the 
A.  company.  The  A.  company  was  accordingly 
dissolved,  and  a  portion  of  its  funds  was  trans- 
ferred to  the  B.  company,  which  covenanted  to 
satisfy  the  liabilities  of  the  A.  company.  Full 
notice  of  this  transaction  was  sent  to  the  policy- 
holders of  the  A.  company ;  and  in  the  policies 
of  that  company  it  had  been  declared  that  the 
funds  and  property  of  the  company  should  alone 
be  liable  to  make  good  the  claims  under  the 
policy,  and  the  deed  of  settlement  was  also 
referred  to.  Both  companies  were  wound  up, 
and  came  under  the  European  Assurance  Society 
Arbitration  Acts: — ^Held,  that  the  A.  company 
had,  without  the  consent  of  the  policy-holders,  a 
right  to  dissolve  itself  and  transfer  its  liabilities 
to  the  B.  company ;  and  that  a  policy-holder 
could  claim  only  against  the  B.  Company. 
European  Afeurance  Society,  In  re,  HorVs  Case, 
Grain's  Case,  45  L.  J.,  Ch.  321  ;  1  Ch.  D.  307  ; 
33  L.  T.  766. 

In  cases  of  so-called  novation  of  an  assurance 
contract  the  question  for  decision  is  one  of  fact, 
namely,  with  what  intent  was  the  premium  paid 
to  a  different  company,  or  into  different  hands 
from  those  intended  in  the  original  policy.    Ih. 

The  deed  of  settlement  of  the  Industrial 
Assurance  Company  gave  power  to  dissolve  the 
company  by  means  of  a  resolution  passed  at  a 
general  meeting  and  confirmed  at  a  second 
general  meeting,  and  provided  that  thereupon 
the  directors,  after  satisfying  all  immediate 
claims  on  the  company,  should  obtain  from  some 
other  company  an  undertaking  to  satisfy  the 
remainder  of  the  claims  when  the  time  for  pay- 
ment should  arrive,  and  should  transfer  to  such 
•other  company  so  much  of  the  assets  as  should 
be  agreed  upon  as  sufficient  to  meet  such  claims. 
In  accordance  with  these  provisions,  the  Indus- 
trial Company  was  in  1855  dissolved,  and  a 
portion  of  its  funds  transferred  to  the  People's 
Provident  Society,  which  covenanted  to  satisfy 
the  liabilities  of  the  Industrial  Company.  In 
1851  C.  effected  a  policy  of  assurance  with  the 
Industrial  Company  on  the  non-participating 
scale.  This  provided  that  the  subscribed  capital, 
funds  and  property  of  the  company  should  alone 
be  liable  to  answer  all  claims  under  the  policy, 


which  was  made  subject  to  the  conditions  of  the 
deed  of  settlement.  C,  though  a  non-paitici- 
pating  policy-holder  not  entitled  to  vote  at  the 
meetings  of  members,  received  notice  of  tho 
intended  amalgamation,  but  he  received  no 
formal  notice  of  the  completion  of  the  amalgama- 
tion, nor  was  his  policy  endorsed  by  the  People's 
Provident  Society.  To  that  society,  however,  he 
paid  his  premiums  for  fifteen  years,  and  the 
receipts  were  made  out  in  its  name: — Held, 
that  the  amalgamation  was  valid  and  binding 
upon  C,  and  that  he  was  also  bound  by 
acquiescence.  Industrial  and  General  Life 
Assurance  and  Deposit  Co,,  In  re.  Cocker's  Case, 
45  L.  J.,  Ch,  822 ;  3  Ch.  D.  1  ;  35  L.  T.  290— 
C.  A. 

Held,  also,  that  the  deed  of  settlement  did  not 
mean  that  the  assets  transferred  to  the  trans- 
feree company  should  be  ear-marked  and  kept 
separate  for  the  purpose  of  being  applied  only  to 
the  payment  of  the  liabilities  of  the  transferring 
company.    lb. 

An  insurance  company,  which  by  its  deed  of 
settlement  had  power  to  transfer  its  business  to 
another  company,  granted  an  annuity  by  a 
policy  signed  and  scaled  by  three  of  its  directors, 
which  declared  that  the  stocks  and  funds  of  the 
company  should  during  the  life  of  the  annuitant 
be  liable  to  pay  the  annuity.  Fifteen  years 
afterwards  the  company  transferred  its  business 
to  another  company,  in  accordance  with  the 
power  contained  in  the  deed  of  settlement. 
Both  companies  being  in  liquidation,  the 
annuitant  claimed  to  prove  against  the  trans- 
ferring company  : — ^Held,  that  the  omission  from 
the  policy  of  any  reference  to  the  deed  of  settle- 
ment did  not  distinguish  the  case  from  Sort's 
Case,  supra,  and  that  the  annuitant  could  only 
prove  against  the  transferee  company.  European 
Assurance  Society,  Bowse's  Case,  In  re,  46  L.  J., 
Ch.  402  ;  3  Ch.  D.  384  ;  35  L.  T.  653— C.  A. 

Where  original  Company  liable.]— In  1862 
the  business  and  assets  of  the  Manchester 
Association  were  transferred  to  the  Western 
Society,  which  was  afterwards  incor)x>rated  with 
the  iUbert  Company.  A  policy-holder  in  the 
Manchester  Association  paid  his  premiums  at 
the  different  offices  and  took  receipts,  which 
mentioned  the  successive  changes,  the  last 
receipts  being  in  the  name  of  the  Albert 
Company  alone  : — Held,  that  the  receipts  did 
not  disclose  enough  to  fix  the  policy-holder  with 
knowledge  of  what  had  taken  place  between  the 
com})anies,  and  that  his  executors  were  entitled 
to  obtain  a  winding-up  order  against  the  Man- 
chester Association.  Manchester  and  London 
Life  Assurance  and  Loan  Association,  In  re, 
L.  R.  5  Ch.  640  ;  23  L.  T.  332  ;  18  W.  R.  1185. 
Affirming  39  L.  J.,  Ch.  595. 

A  life  assurance  society  granted  an  annuity, 
charged  upon  the  assets  of  the  company,  to  the 
petitioner.  Afterwards  the  company  was  dis- 
solved by  resolutions  of  the  shareholders,  and  its 
assets  transferred  to  company  B.  By  the  deed 
of  transfer  it  was  agreed  that  all  the  liabilities 
of  company  A.  should  be  paid  out  of  the  assets 
of  company  B.,  and  that  company  B.  should 
indemnify  company  A.  against  them.  It  was 
also  provided  that  both  companies  should  use 
their  best  endeavours  to  induce  the  policy- 
holders and  grantees  of  company  A.  to  take  in 
exchange  policies  and  grants  of  company  B. 
The  petitioner  received  his  annuity  under  hia 
grant  from  company  A.  before  the  amalgama- 
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tion,  and  afterwards  from  company  B.,  and  gave 
Teceipts  in  the  name  of  company  B.,  until  that 
company  stopped  payment,  but  his  grant  was 
never  exchanged  for  a  grant  of  company  B. : — 
Held,  that  he  had  not  accepted  company  B.  as 
his  debtor  in  place  of  company  A.  Family 
JSndowment  Society^  In  re^  89  L.  J.,  Ch.  806; 
L.  R.  6  Ch.  118  ;  21  L.  T.  775  ;  18  W.  B.  266. 

G.  effected  three  life  policies  with  the  M. 
society,  without  participation  of  profit,  and  it 
afterwards  amalgamated  with  the  A.  company, 
transferring  its  assets  and  liabilities  to  that 
company.  A  notice  of  the  amalgamation  was 
sent  to  6.*s  assignees,  requesting  them  to  send 
in  their  policies  to  be  indorsed  by  the  A. 
company.  To  this  no  reply  was  made.  After- 
wards a  more  specific  request  was  made,  asking 
them  to  send  in  the  i)olicies  to  be  -indorsed. 
This  was  done,  but  upon  the  company  further 
asking  the  assignees  to  sign  a  memorandum  that 
they  agreed  to  the  amalgamation,  the  assignees 
refused  to  do  so,  and  the  policies,  though  they 
had  been  sent  in  to  the  company,  were  not 
indorsed,  but  returned  without  any  alteration. 
Meanwhile  the  premiums  were  paid  to  the  A. 
company,  which  under  the  terms  of  the  amalga- 
mation was  authorised  to  receive  them.  The 
M.  company  and  the  A.  comimny  having  both 
been  ordered  to  be  wound  up,  the  assignees  sent 
in  a  claim  against  the  M.  company  in  respect 
of  the  policies : — ^Held,  that  they  had  not 
accepted  the  A.  company  in  place  of  the  M. 
company,  and  the  claim  was  allowed.  Medical 
and  Inralidf  and  General  Life  Assurance 
Sjciefy,  In  re,  Griffith's  Case,  40  L.  J.,  Ch.  464  ; 
L.  B.  6  Ch.  374  ;  24  L,  T.  465  ;  19  W.  K.  491. 

An  insurance  company  having  transferred  its 
business  to  another  company,  a  person  who  had 
purchased  an  annuity  from  the  former  company, 
declined  to  accept  the  liability  of  the  latter 
company  in  lieu  of  his  contract  ^ith  the  former : 
— Held,  that  the  receipt  by  him  of  payments  in 
respect  of  his  annuity  from  the  latter  company 
was  not  evidence  of  adoption  by  him  of  the 
transfer,  or  that  he  regarded  that  company  in 
any  other  light  than  as  the  agents  of  the  foimer 
company.  India  and  London  Life  Assurance 
Of,,  In  re,  Dylte's  Case,  41  L.  J.,  Ch.  601 ;  L.  R. 
7  Ch.  651  ;  27  L.  T.  191  ;  20  W.  R.  790. 

In  1861,  C,  a  widow,  effected  a  policy  on  her 
own  life  with  the  W.  society  "  with  profits,  such 
profits  to  be  appropriated,  so  as  to  make  the 
policy  payable  during  the  lifetime  of  the 
assured."  In  1863,  the  society  (whose  deed 
contained  no  power  to  do  so)  transferred  its 
business  to  the  B.  association,  and  on  this  occa- 
sion a  circular  was  sent  to  the  policy-holders  of 
the  W.  society,  announcing  the  union  of  the  two 
companies,  and  stating  that  the  terms  and  condi- 
tions contained  in  the  policies  would  remain 
unaltered  by  this  arrangement ;  that  the  union 
of  companies  increases  business,  bonases,  &c., 
and  that  it  had  been  arranged  that  in  all  future 
bonuses  they  should  participate  on  an  equality 
with  the  other  policy-holders  in  the  conjoint 
companies.  The  circular  further  offei-cd  an 
indorsement  on  the  policy  or  a  new  policy  in 
exchange.  C.  took  no  notice  of  this  cii'cular, 
but  paid  her  premiums  to  the  B.  association,  and 
accepted  i^eceipts  from  them  until  1865,  when 
the  B.  association  transfon'cd  its  business  to  the 
£.  society.  From  that  time  she  paid  her 
premiums  to  the  £.  society  and  accepted  receipts 
from  them.  In  1867  she  received  a  circular  from 
the  E.  society,  announcing  that  a  bonus  had  been 


allotted  by  the  E.  society,  and  that  a  reve 
sionary  sum  had  been  added  to  her  policy.  6] 
took  no  notice  of  this  circular,  ta  the  windin 
up  she  and  her  husband  claimed  on  her  poli< 
against  the  W.  society,  which  contended  that  b* 
only  claim  was  against  the  £.  society : — ^Hel' 
that  she  was  entitled  to  rank  as  a  creditor  of  tl 
W.  society.  European  Assurance  Society  Arh 
tration  Arts,  ^r..  In  re.  Conquests  Case,  A 
L.  J.,  Ch.  336 ;  1  Ch.  D.  834  ;  33  L.  T.  762- 
C.A. 

V.  WINDING  UP. 
a.  Jurisdiction  of  Coubt  as  to. 

Petitloii— Prima  faoU  Case.]— The  33  &  I 
Vict.  c.  61,  8.  21,  allows  the  winding-up  of  a 
insurance  company  on  the  ground  that  it 
insolvent,  taking  into  account  its  prospeeti^ 
liabilities,  but  provides  that  no  hearing  shall  I 
given  to  the  petitioner  until  a  primA  facie  cas 
has  been  established.  A  petition  having  bee 
answered  by  a  fiat,  the  vice-chancellor  held  thf 
this  was  equivalent  to  granting  a  hearing.  O 
appeal  to  the  Lord  Chancellor  to  withdraw  tb 
fiat : — Held,  that  this  was  unnecessary,  it  bein 
still  open  to  the  vice-chancellor  to  considc 
whether  a  prim&  facie  case  was  made.  Europea 
Assurance  Co.,  In  re,  19  W.  R.  881. 

The  practice  in  future  will  be  to  answer  sue 
petitions  by  a  fiat,  directing  the  judge  to  inquii 
whether  a  primft  facie  case  is  made,  so  as  t 
avoid  the  advertisement  of  the  petition.    lb. 

A  petition  was  presented  by  two  policy-holdei 
to  wind  up  compulsorily  an  insurance  compan 
which  was  being  wound  up  voluntarily,  coe 
taiuing  charges  of  false  i-epresentations  an 
insolvency : — Held,  that  where  a  company  wa 
being  wound  up  voluntarily  it  was  unuecessar 
to  consider  whether  a  primtL  facie  case  wa 
stated,  or  to  order  security  for  costs  under  th 
Assurance  Companies  Act,  1870  (33  k  34  Vict 
c.  61).  British  Alliance  Assurance  Corporatioh 
In  re,  9  Ch.  D.  635  ;  38  L.  T.  600  ;  26  W.  B.  628 

Held,  that  policy-holders  might  present  ; 
petition  under  the  act  of  1870,  although  thei 
debts  did  not  amount  to  50Z. ;  that,  a  statemen 
that  under  the  circumstances  the  company  wa 
"admittedly  insolvent"  was  a  sufficient  state 
ment  that  they  could  not  pay  their  debts ;  ant 
that  the  allegations  of  false  representations,  am 
the  appointment  of  the  secretary  as  provisiona 
liquidator,  were  sufficient  to  render  it  just  anc 
equitable  to  make  a  winding-up  order.    lb. 

Held,  also,  that  upon  demurrer  to  a  petitioi 
the  counsel  for  the  petitioner  must  open  his  case 
lb. 

Under  Ck>mpa]iies  Aot,  1868.1 — The  effect  ol 
the  20  &  21  Vict.  c.  80,  was  to  leave  the  7  &  i 
Vict.  c.  110  repealed  as  to  insurance  companies 
formed  in  the  interval  between  the  passing  ol 
the  19  &  20  Vict.  c.  47,  and  the  passing  of  tht 
20  &  21  Vict.  c.  80 ;  and  therefore  such  com> 
panics  were  not  required  to  be  registered  ;  and 
they  may  be  wound  up  as  unregistered  oompauie« 
under  the  Companies  Act,  1862.  Bank  of  London 
and  National  Provincial  Insurance  Associatinn^ 
In  re,  40  L.  J.,  Ch.  662 ;  L.  R.  6  Ch.  421  ;  IS 
W.  R.  484. 

An  insurance  company  registered  under  7  &  8 
Vict.  c.  110,  resolved  upon  a  voluntary  winding- 
up,  prior  to  the  25  &  26  Vict.  c.  89,  under  which 
the  company  had  never  been  registered  :->-Held, 
that  such  company  was  precluded  by  25  k  26 
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Vict,  c  89,  s.  209,  from  presenting  a  petition  to 
wind  np,  either  tolelj  or  in  conjunction  with  a 
oantribntory.  Waterloo  Life  Assurance  Co^  In 
r€j  31  Beay.  586. 

VniM  Ompaaiei  A«ts,  1870.]»The  court  has, 
bj  virtue  of  s.  2  of  the  Life  Assurance  Companies 
Act,  1870,  jurisdiction  to  wind  up  an  unregistered 
mutual  life  assurance  society  under  the  Com- 
panies Act,  1862.  Great  Britain  Mvtual  Life 
Assurance  Society ,  In  re,  61  L.  J.,  Ch.  10 ;  16 
Ch.  D.  246  ;  43  L.  T.  684  ;  29  W.  R.  202— C.  A. 

IdaUlity  of  Polioy-lioldori.]— But,  semble, 
that  the  holders  of  policies  in  such  a  society  are 
not  liable  to  contrioute  to  the  payment  of  any 
debts ;  and  that  all  that  can  oe  done  in  the 
winding-up  is  (after  payment  of  the  costs)  to 
distribute  the  funds  of  the  society  among  the 
policy-holders  in  proportion  to  the  amounts  of 
their  respective  claims.    Ih, 

Hearing  of  PetitloB.]^When  a  company, 
respondents  to  a  winding-up  petition,  dispute 
the  validity  of  the  petitioner's  debt  they  must 
adduce  on  the  hearing  such  evidence  as  will  shew 
the  court  that  there  is  a  question  to  be  tried.  If 
they  fail  to  do  this,  a  winding-up  order  ought  to 
be  made.    Ih, 

leheme  of  UqnidatioB  and  AnangemMit.] — 
The  Albert  Life  Assurance  Company  had,  during 
the  period  of  its  existence,  absorbed  a  number 
of  other  similar  companies,  undertaking  their 
liabilities.  This  company  and  several  of  the 
absorbed  companies  were  ordered  to  be  wound 
up.  Numerous  policies  issued  by  the  absorbed 
companies  were  still  current,  some  only  of  the 
holders  of  these  having  accepted  the  Albert 
Company  in  lieu  of  the  absorbed  companies.  In 
order  to  put  an  end  to  the  liquidation,  a  scheme 
of  reconstruction  was  proposed  and  accepted  by 
large  majorities,  at  meetings  held  both  of  the 
shareholders  and  creditors  of  the  Albert  Company, 
and  also  of  the  policy-holders  of  the  absorbed 
companies.  The  outline  of  the  scheme  was,  that 
the  contributories  of  the  Albert  should  pay  up 
something  more  than  the  full  amount  of  their 
shares ;  the  contributories  of  the  'absorbed  com- 
panies should  pay  such  an  additional  sum  as 
would  be  sufficient  to  raise  the  whole  fund  to 
the  amount  of  the  claims,  less  5  per  cent.,  and 
that  the  creditors  should  give  up  5  per  cent, 
of  their  claims.  The  fund  thus  raised  was  to 
be  handed  over  to  the  trustees  for  a  new  assur- 
ance company,  which  was  to  take  over  all  the 
business,  and  undertake  to  fulfil  all  liabilities, 
the  trust  fund  being  held  in  trust  to  secure 
payment: — Held,  that  as  it  was  practically 
impossible  to  ascertain  the  true  amount  of  the 
valid  claims  upon  all  the  current  policies,  the 
court  could  not  be  judicially  satisfied  that 
majorities,  in  number  representing  three-fourths 
in  value  of  the  creditors  of  the  several  com- 
panies, had  respectively  assented  to  the  scheme, 
and  therefore  uie  court  had  no  power,  under  the 
Joint  Stock  Companies  Arrangement  Act,  1870, 
to  sanction  the  scheme.  Albert  Life  Assurance 
Co,,  In  re,  40  L.  J.,  Ch.  506  ;  L.  B.  6  Ch.  381 ; 
24  L.  T.  768  ;  19  W.  R.  670. 

Held,  alBO,  that,  as  regards  the  absorbed  com- 
panies, the  95th,  159th  and  160th  sections  of  the 
Companies  Act,  1862,  did  not  apply.    Ih, 

' BeduotioB  of  CoBtraata.] — ^Two  petitions 

having  been  presented  by  policy-holders  for  the 
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winding-up  of  a  mutual  life  assurance  society, 
the  society  admitted  their  insolvency,  and  a 
winding-up  order  was  made  on  the  second 
petition,  on  the  eroond  that  the  validity  of  the 
first  petitioner's  debt  was  disputed.  But  liberty 
was  given  to  the  first  petitioner  to  apply  for  the 
costs  of  her  petition,  if  her  claim  should  be 
ultimately  established.  She  appealed,  and  before 
the  appeal  came  on  for  hearing  a  committee  of 
policy-holders  was  formed,  who  desired  that  the 
court  should  exercise  the  power  given  to  it  by 
s.  22  of  the  Life  Assurance  Companies  Act,  1870, 
of  reducing  the  amount  of  the  contracts  of  the 
society  instead  of  making  a  winding-up  order  :— 
Held,  that  this  power  could  not  be  exercised  so 
long  as  the  winding-up  order  remained,  and  that 
the  order  ought  to  be  discharged,  and  a  meeting 
of  the  policy-holders  summoned  in  order  to 
ascertain  their  wishes,  ffreat  Britain  Mutual 
Life  Assurance  Society,  In  re,  61  L.  J.,  Ch.  10 ; 
16  Ch.  D.  246;  43  L.  T.  684 ;  29  W.  R.  202— 
C.  A. 

And  the  further  hearing  of  the  appeal  was 
adjourned  until  after  the  meeting  should  have 
been  held.    Ih, 

A  petition  having  been  presented  for  the 
winding-up  of  a  life  assurance  company,  an 
order  was  made  under  the  Life  Assurance 
Companies  Act,  1870,  s.  22,  directing  a  scheme 
to  be  prepared  for  the  reduction  of  the  contracts 
of  the  comjMiny: — Held,  that  in  tiie  absence 
of  special  circumstances  the  contracts  to  be 
included  in  a  scheme  for  reduction  are  to  be 
ascertained  not  at  the  time  of  settling  the 
scheme,  nor  at  the  date  of  the  order  directing 
a  scheme,  but  at  the  date  of  the  presentation  of 
the  winding-up  petition,  so  that  no  persons 
whose  contracts  have  not  matured  into  debts 
until  after  the  presentation  of  the  petition  are 
entitled  to  bs  paid  in  full.  Oreat  Britain 
Mutual  Life  Assurance  Society,  In  re,  51  L.  J., 
Ch.  506 ;  20  Ch.  D.  351 ;  46  L.  T.  73,  616  ;  30 
W.  R.  374— C.  A- 

Winding  np — Sohemie  for  Beduetion  of  Con- 
tracts.]— On  a  petition  for  winding  up  an 
insolvent  life  assurance  company,  it  was  sng* 
gested  that  there  should  be  an  order  for  the 
reduction  of  the  amount  of  the  contracts  of 
the  company  under  s.  22  of  the  Life  Assurance 
Compames  Act,  1870,  instead  of  a  winding-up 
order.  The  matter  was  referred  to  chambers,  so 
that  steps  might  be  taken,  by  holding  meetings 
or  otherwise,  to  ascertain  what  coui'se  ought  to 
be  adopted,  and  the  petition  directed  to  stand 
over  genei-ally  for  the  meetings  to  be  held,  the 
meetings  of  the  policy-holders  and  shareholders 
to  be  separate.  Briton  Medical  and  General 
Life  Assurance  Co.,  In  re,  54  L.  T.  14. 

h.  Liability  of  Contbibutobies. 

Shareholders.]  — An  unregistered  assurance 
society  issued  policies  under  which  the  assets  of 
the  company  alone  were  liable.  The  company, 
being  insolvent,  was  registered  as  an  unlimited 
company,  nnder  the  act  of  1862,  and  immediately 
afterwards  ordered  to  be  wound  up : — Held,  that 
the  shareholders  were  liable  beyond  the  amount 
of  their  shares  for  the  expenses  of  the  winding- 
up  ;  but  that  there  iwas  no  liability  beyond  the 
amount  of  the  shares  for  any  breach  of  contract 
involved  in  ceasing  to  carry  on  business.  Leth- 
bridge  v.  Adams,  41  L.  J.,  Ch.  710  ;  L.  R.  13  Eq. 
547  ;  26  L.  T.  547 ;  20  W.  R.  352. 
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In  the  case  of  an  insuiance  company  in  liquida- 
tion, whose  assets  are  limited  as  regards  policy- 
holders and  unlimited  as  regards  other  creditors, 
8.  38,  sub-s.  6,  of  the  Companies  Act,  1862,  is 
only  intended  to  protect  the  contributories  as 
against  the  claims  of  the  policy-holders,  and  does 
not  affect  the  liability  of  contributories  who 
have  not  compromised  their  liabilities,  under 
s.  160,  to  pay  the  whole  of  the  costs  of  the 
liquidation,  although  the  whole  of  the  nominal 
share  capital  has  been  called  up.  AoeulrMal 
Death  Ifuurance  Co.,  In  re,  47  L.  J.,  Ch.  396  ; 
7  Ch.  D.  568  ;  26  W.  R.  473. 

The  deed  of  settlement  of  an  insurance  com- 
pany registered  in  1854  under  7  &  8  Vict,  c.  110, 
provided  that  every  policy  issued  by  the  com- 
pany should  contain  a  proviso  limiting  the  claims 
of  the  policy-holder  to  the  amount  of  the  share 
capital,  but  left  the  liabilities  of  the  shareholders 
in  other  respects  unlimited.  All  the  policies 
issued  by  the  company  contained  the  required 
proviso.  In  1868  the  company  was  ordered  to 
be  wound  up.  During  the  liquidation  the  whole 
of  the  nominal  share  capital  was  called  up,  and 
several  of  the  contributories  compromised  their 
liabilities  by  agreements  with  the  liquidator  in 
manner  provided  by  s.  160  of  the  Companies 
Act,  1862,  and  rules  of  1862,  schedule  III.,  form 
No.  60.  The  liquidator  having,  for  the  purpose 
of  raising  a  fimd  for  the  payment  of  the  past 
and  future  costs  of  the  liquidation,  made  a 
further  call  on  those  contributories  who  had 
not  compromised : — Held,  that  those  contribu- 
tories were  not  entitled  to  require  that  the 
amounts  received  under  the  compromises  should 
be  marshalled  between  the  liability  for  costs  and 
the  liability  under  policies ;  and  that  the  contribu- 
tories who  had  not  compromised  alone  remained 
liable  for  the  costs  of  the  liquidation.    lb. 

By  the  deed  of  settlement  of  an  unregistered 
life  assurance  company,  it  was  provided  that 
the  liability  of  the  shareholders  in  respect  of 
policies  should  be  limited  to  the  subscribed 
capital  At  the  time  of  the  winding-up  of  the 
society,  which  happened  in  1869,  9^.  per  share 
of  the  subscribed  capital  remained  uncalled  up, 
and  in  1870  a  call  of  this  9Z.  per  share  was  made. 
In  1873  a  further  call  of  \2l.  per  share  was  made, 
it  having  been  ascertained  that  a  call  to  that 
amount  would,  with  the  9Z.  per  share,  pay  the 
debts  of  the  society.  Compromises  were  entered 
into  by  the  liquidator  with  certain  of  the  con- 
tributories who  were  unable  to  pay  the  calls  in 
full : — Held,  that  where  the  compromise  was  for 
9/.  per  share  or  less,  the  whole  of  the  sum 
received  by  way  of  compromise  was  to  be  carried 
to  the  account  of  policy-holders,  and  that 
where  the  sum  received  by  way  of  compromise 
amounted  to  more  than  9Z.  per  share,  then  a  sum 
equivalent  to  9Z.  per  share  was  to  be  carried  to 
the  account  of  the  policy-holders,  and  the  residue 
was  to  be  applied  to  the  payment  of  the  general 
creditors  of  the  society.  International  Life 
Assurance  Society^  In  re,  47  L.  J.,  Ch.  88  ;  36 
L.  T.  914. 

By  a  policy  issued  by  a  company  on  the  life  of 
an  individual,  it  was  expressly  provided  that  no 
shareholder  should  be  liable  to  any  claims  under 
the  policy  beyond  the  amount  unpaid  of  his  shares 
in  the  capital  of  the  company.  The  company  had 
been  ordered  to  be  wound  up,  and  judgment  had 
been  recovered  against  the  official  manager  in 
respect  of  the  pohcy.  The  officii  manager  then 
applied  for  an  order  for  a  call  on  those  persons 
who  were  on  the  list  of  contributories  of  the 


company,  sufficient  to  pay  the  amount  of  t 
judgment : — Held,  that  no  call  should  be  ma 
upon  any  shareholders  who  bad  paid  up  the  fi 
amount  of  their  shares  in  the  capital  of  the  co: 
pany,  or  upon  any  other  shareholders  beyo; 
the  amount  remaining  unpaid  upon  the  shar 
Atherueum.  Life  Insurance  Society,  In  re,  Prit 
of  WaXe4  Life  and  EdtuuitUmal  Insurance  Socia 
Ex  parte,  3  De  G.  &  J.  660 ;  28  L.  J.,  Ch.  33 
5  Jur.  (N.8.)  668  ;  7  W.  B.  300. 

A  company  granted  policies  of  assurance,  1 
the  terms  of  which  the  assured  had  no  clai 
against  the  shareholders  beyond  the  amou 
unpaid  on  their  shares.  Under  the  winding-i] 
the  assets  of  the  company,  including  the  fi 
amount  payable  on  the  shares,  were  applied 
paying  the  policy-holders  and  the  general  creditc 
pro  rat&.  It  was  decided  by  the  master  of  t 
rolls  that  the  balance  remaining  due  to  t 
general  creditors,  and  the  costs  of  the  windin 
up,  must  be  raised  by  a  call  on  the  shareholde] 
On  appeal  to  vary  this  decision  by  making  tl 
costs  of  realising  the  assets  a  deduction  from  tl 
assets,  so  as  to  throw  a  share  of  such  costs  on  t] 
policy-holders  : — Held,  that  the  costs  of  I'ealisii 
the  assets,  in  the  course  of  a  winding-up  by  tl 
court,  ought  to  be  treated  as  part  of  the  costs 
the  winding-up,  and  to  be  borne  wholly  by  tl 
shareholders.  Professional  Life  Assnirance  O 
In  re,  L.  R.  3  Ch.  167  ;  17  L.  T.  631 ;  16  W.  ] 
296. 

Priorities.] — The  deed  of  settlement  of  tl 
company,  formed  under  7  &  8  Vict.  c.  110,  coi 
tained  a  provision  that  each  shareholder,  as  b 
tween  him  and  the  other  shareholders,  should  1 
liable  to  the  debts  of  the  company  in  proportio 
to  his  interest  in  the  property  of  the  compan; 
but  not  further  or  otherwise,  and  a  covenant  iht 
if  any  shareholder  should  pay  a  debt  due  froi 
the  company,  the  debt  should  be  divided  into  s 
many  parts  as  there  were  shares,  and  each  8har< 
holder  should  pay  one  or  more  such  parts  in  pn 
portion  to  his  interest  in  the  capital  of  the  con 
pany,  such  interest  to  be  determined  by  th 
number  of  his  shai'es.  It  was  also  provided  th£ 
if  the  company  was  indebted  to  a  shareholde 
the  directors  should  pay  him  as  if  he  was  not 
shareholder : — Held,  that  on  the  winding-up  c 
the  company,  the  shareholdere  who  were  credj 
tors  of  the  company,  were  entitled  to  be  paid  i 
full  like  other  creditors,  by  means  of  a  call  oi 
the  shareholders,  they  being  debited  with  th 
call  in  respect  of  their  own  shares,  and  that  i 
any  of  the  shareholders  could  not  pay  the  caL 
the  deficiency  must  be  made  up  by  the  othen 
Professiojuil  Life  Assurance  Co.,  In  re,  supra. 

By  the  terms  of  the  policies  granted  by  i 
company,  the  shareholders  of  the  company  wen 
not  to  be  liable  further  than  as  to  their  respective 
shares  in  the  capital  of  the  company.  The  share 
holders  had  not  paid  up  the  full  amount  of  thei 
shares  when  the  company  suspended  business  :— 
Held,  that  those  who  had  insured  must  have  { 
right  out  of  the  funds  of  the  company,  made  u{ 
as  they  ought  to  be,  to  receive  the  value  of  theii 
present  interest  in  their  policies.  Ecans  v 
Coventry,  8  De  G.  M.  &  G.  885 ;  26  L.  J.,  Ch 
400  ;  3  Jur.  (N.S.)  1226  ;  5  W.  R.  436. 

An  assurance  society  granted  policies  both  in 
a  participating  and  non-participating  form. 
The  former  class  stipulated  that  the  funds  and 
property  of  the  society  should,  subject  to  the  deed 
of  settlement,  be  liable  to  pay  the  sum  assuied, 
with  such  further  sum  as  should,  pursuant  to 
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the  rules  of  the  society,  be  appropriated  by 
way  of  bonns  or  addition,  with  a  proviso  that 
the  funds  of  the  society  should  alone  be  liable, 
and  negativing  personal  liability.  The  latter 
class  stipulated  that  the  funds  and  property  of 
the  society  should,  subject  to  the  deed,  he  liable 
to  pay  the  sum  assured,  with  a  proviso  that  the 
funds  of  the  society,  by  the  deed  applicable  to 
the  payment  of  policies,  should  alone,  subject  to 

Erior  claims  thereon,  pursuant  to  the  deed,  be 
able,  and  n^ativing  personal  liability.  The 
deed  provided  that  the  actuary  should  estimate 
the  amount  of  profits,  that  this  estimate  might 
be  rejected  or  reduced  by  a  meeting  of  share- 
holders, and  that  six-tenths  of  the  divisible 
profits  so  ascertained  should  be  apportioned  by 
the  actuary,  as  he  thought  &ir,  among  the 
participating  policy-holders: — ^Held,  that  such 
policy-nolders  were  not  partners.  English  and 
Irish  Church  and  University  Assurance  Society^ 
In  «?.  1  H.  &  M.  85  ;  8  L.  T.  724  ;  11  W.  R.  681. 
Held,  also,  that  claimants  under  both  classes 
of  poUdes  were  entitled  to  be  paid  out  of  the 
assets  (the  company  being  in  course  of  winding- 
up)  pari  passu  with  general  creditors,  as  to 
whom  the  liability  of  the  shareholders  was 
unlimited.    Ih. 

The  deed  of  settlement  of  an  assurance  com- 
pany provided  that  every  policy  should  contain 
a  reference  to  the  deed,  and  a  proviso  that  it 
should  take  effect  only  out  of  the  funds  which 
^*  should,  under  the  provisions  of  the  deed  at  the 
time  when  the  liability  should  accrue,  be  at  the 
disposal  of  the  directors."  It  also  direct^ed  that 
all  sums  insured  should  be  paid  three  months 
after  proof  of  death,  that  a  capital  fund  and  a 
life  assurance  fund  should  be  formed  from  the 
subscriptions  and  the  premioms  respectively, 
that  the  latter  was  to  be  applied  in  payment  of 
management,  expenses,  and  losses  on  policies, 
and  that  any  deficiency  was  to  be  made  up  by 
the  capital  fund.  A  policy  was  granted,  stipu- 
lating that  the  funds  remaining  at  the  time  of 
any  claim  or  demand  unapplied  and  undisposed 
of,  and  inapplicable  to  prior  demands  pursuant 
to  the  deed,  should  be  liable  to  answer  the 
demand,  and  negativing  individual  liability  :— 
Held,  that  this  constituted  a  charge  on  the 
funds,  and  that  it  took  priority  from  the  date  of 
proof  of  death,  although  not  payable  until  three 
months  later.  AtheiUBum  Life  Assurance  Society^ 
In  re  J  Prince  of  Wales  Life  Assurance  Society  ^ 
£g  parte,  Johns.  633  ;  6  Jur.  (N.s.)  12. 

IndiTidual  Liability.] — ^A  policy  under  the 
seal  of  a  company  contained  the  following  pro- 
viso :  "  That  the  policy  or  anything  therein  con- 
tained shall  in  no  case  extend  or  be  deemed  or 
construed  to  extend,  to  charge  or  render  liable 
the  respective  proprietors  of  the  company,  or 
any  of  them,"  to  any  claim  or  demand  whatso- 
ever in  respect  of  the  policy,  or  of  the  assurance 
thereby  made,  beyond  the  amount  of  their,  his 
or  her  individual  share  or  shares  in  the  capital 
stock  of  the  company  ;  but  that  the  capital  stock 
and  funds  of  the  company  shall  alone  be  charged 
and  liable  to  answer  all  claims  and  demands  by 
virtue  of  the  assurance,  or  incident  thereto : — 
Held,  that  the  terms  of  the  policy  precluded  the 
assured  from  any  remedy  at  law  against  indi- 
vidual shareholders,  and  conseqoently,  that  after 
using  due  diligence  to  obtain  satisfaction  of  a 
jadgment  recovered  against  the  company  in  an 
action  on  such  policy,  by  execution  against  their 
property,  he  was  not  entitled  to  issue  execution 


against  an  individual  shareholder,  under  7^8 
Vict.  c.  110,  ss.  66,  68.  Halket  v.  Merchant 
Traders'  Insurance  Co,,  \^  Q.  B.  960  ;  19  L.  J., 
Q.  B.  59  ;  14  Jur.  222.  S.  P.,  Ilassell  v.  Merchant 
Traders'  Insurance  Co.,  4  Ex.  526  ;  19  L.  J.,  Ex. 
183.  S.  P.,  AtliCTUDuni  Life  Assuraiice  Co.,  In  re^ 
4  Kay  &  J.  617  ;  27  L.  J.,  Ch.  798  ;  4  Jur.  (N.8.) 
1137  ;  6  W.  B.  765. 

Joint  Contract  to  Pay  out  of  Capital  Stock 
only.] — ^In  an  action  against  five  persons  on  a 
policy,  the  declaration  alleged  that  they  were 
shareholders  of    and  partners    in  the  General 
Maritime  Assurance  Company  ;  that  the  plaintiff 
effected  a  policy  with  the  company  on  a  ship  for 
twelve  months,  by  which  "  it  was  declared  and 
agreed,  by  and  between  the  company,  and  the 
assured,  that  the  capital  stock  and  funds  of  the 
company  should  alone  be  liable  to  answer  and 
make  good  all  claims  and  demands  whatsoever 
under  or  by  virtue  of  the  policy ;  and  that  no 
proprietor  of  the  company  should  be  in  anywise 
subject  or  liable  to  any  claims,  nor  in  anywise 
charged,  by  reason  of  the  policy,  beyond  the 
amount  of  his  shares  in  the  capital  stock  of  the 
company,  it  being  one  of  the  original  and  funda- 
mental   principles   of  the   company   that    the 
responsibility  of  the  individual  proprietors  should 
in  ^1  cases,  and  under  all  circumstances,  be 
limited  to  their  respective  shares  in  the  capital 
stock."    Averment,  that  in  consideration  that 
the  plaintiff  paid  the  premium  for  the  insurance 
of  1,1002.,  and  undertook  to  perform  all  things  in 
the  policy  on  the  part  of  the  assured  to  be  per- 
formed, the  defendants  promised  him  that  they 
would  become  insurers,  and  perform  all  things  in 
the  policy  on  their  part  as  insurers  to  be  per- 
formed ;   and  the  defendants  became  insurers, 
and   subscribed    the   policy.      The    declaration 
averred  a  loss  ;  that  the  capital  stock  and  funds 
of  the  company  were  sufficient  to  pay  the  1,100Z., 
but  that  the  defendants  had  not  paid.    On  the 
trial  the  plaintiff  put  in  the  deed  of  settlement 
of  the  company  and  the  policy,  and  proved  that 
the  defendjants  were  shareholders,  and  one  of 
them,  G.,  a  director  in  the  company.    The  deed 
of    settlement   recited  that  the  company  was 
formed  for  the  purpose  of  effecting  insurances  on 
vessels,  and  that  it  was  agreed  that  the  capital 
should  consist  of  1,000,000/.  in  100^  shares  ;  that 
the  business  of  the  company  might  be  carried  on, 
although  the  whole  of  the  capital  of  the  company 
was  not  subscribed  for ;  that  the  direction  of  the 
affair  should  be  confided  to  a  board  of  directors, 
who  had  power  to  make  calls  ;  that  every  policy 
should  be  signed  by  three  directors,  and  they 
should  be  indemnified  out  of  the  funds  of  the 
company  for  all  liabilities;  that  the  directors 
shomd  cause  it  to  be  stated  in  every  policy  that 
the   subscribed  capital  of    1,000,000/.  and  the 
funds  of  the  company  should  alone  be  liable  to 
make   good  all  claims    upon  the  company  in 
respect  of  such  policy  ;  that  the  directors  signing 
the  policy  should  not  be  responsible  to  a  greater 
extent  than  the  funds  in  their  hands  or  power  ; 
and  that  no  proprietor  should  be  liable  beyond 
the  amount  of  the  unpaid  part  of  his  shares. 
The  policy  purported  to  be  made  between  the 
company  and  the  assured,  and  was  signed  by 
three  directors  of  the  company,  none  of  whom 
were  defendants.    Evidence  was  also  given  that 
only  75,000  shares  had  been  subscribed  for,  of 
which  6,000  were  held  by  the  defendants  and 
others  at  the  time  of  the  commencement  of  the 
suit,  the  remainder  having  become  forfeited ; 
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that  callB  had  been  made  to  the  extent  of  25Z.  per 
share;  and  that  the  company  had  ceased  to 
nnderwrite  policies.  On  behalf  of  G.  it  was 
proved  that  the  company  had  not  at  the  time  of 
the  loss,  nor  since,  any  available  funds  in  their 
hands  wherewith  to  satisfy  the  plalntifTli  claim  : 
— Held,  firet,  that  the  policy  amounted  to  a  joint 
contract  that  the  company  should  pay  out  of 
their  capital  stock.  Ifallttt  y.  Dowdall,  18 
Q.  B.  2  ;  21  L.  J.,  Q.  B.  98  ;  16  Jnr.  462— Ex.  Ch. 
Held,  secondly,  that  the  declaration  shewed  a 
joint  promise  by  the  defendants,  and  was  there- 
fore good.    lb. 

Past  Sliare]iold«n.J — ^A  company  oompulsorily 
registered  under  s.  !n)9  of  the  Companies  Act, 
1862,  is  in  the  same  position  as  a  company 
voluntarily  registered  under  that  act,  and  has  all 
the  benefits  and  is  subject  to  all  the  liabilities 
which  other  companies  have  or  are  subject  to 
under  the  act,  and  is  therefore  aifected  by  the 
provisions  of  s.  38.  BantMiy't  Ctue^  46  L.  J., 
Ch.  411 ;  36  L.  T.  654  ;  25  W.  R.  279— C.  A. 

Therefore  a  shareholder  in  an  insurance  com- 
pany, compulsorily  registered  under  s.  209,  who 
has  transferred  his  sluires  within  a  year  before 
the  presentation  of  a  petition  to  wind  up  the 
company,  is  liable  to  be  placed  on  the  B.  list  of 
contributories  as  a  past  member  under  s.  38, 
although  that  section  applies  in  terms  only  to 
companies  formed  under  the  act.    Ih, 

Where  Traaifor.] — ^Thc  deed  of  settlement  of 
an  insurance  society,  originally  registered  under 
the  Industrial  and  Provident  Societies  Acts,  and 
established  primarily  for  the  purpose  of  e&cting 
insurances  against  sickness  and  infirmity  and  on 
lives,  after  stating  the  objects  of  the  society, 
continued  as  follows  :  "  And  generally  to  make 
and  effect  insurances  against  all  and  every  kind 
of  risk,  special  or  general,  which  may  be  effected 
according  to  law."  The  society,  after  confining 
its  operations  to  life  insurance  for  twelve  years, 
commenced  a  fire  insurance  business  in  a  separate 
department,  the  capital  of  which  was  raised  by 
the  issue  of  B.  shares.  Afterwards,  under  the 
belief  that  such  issue  was  ultra'  vires,  the  fire 
business  was  made  over  to  a  new  company,  the 
B.  shares  being  cancelled,  and  shares  in  the  new 
company  being  allotted  to  the  B.  shareholders  in 
lieu  thereof.  The  new  company  was  subse- 
quently wound  up  : — Held,  that  the  carrying  on 
of  a  fire  insurance  business  by  the  original 
society  was  not  ultra  vires  ;  that  the  issue  of  the 
B.  shares  was  valid  ;  and  that  the  B.  shareholders 
were  liable  in  the  winding-up  to  contribute  as 
past  members.  Norwick  Prorident  Insurance 
Society,  In  re,  Bath's  Case,  47  L.  J.,  Ch.  601 ;  8 
Ch.  1).  334  ;  38  L.  T.  267 ;  26  W.  R.  441— C.  A. 

Exchanging  Shares  for  those  in  Hew  Company 
— Other  Shares  paid  in  Cash.] — The  deed  of 
settlement  of  an  insurance  association,  dated  in 
1856,  contained  clauses  empowering  the  directors, 
with  the  sanction  of  general  meetings,  to  purchase 
shares  on  behalf  of  the  association ;  and  to  dis- 
solve the  association,  and  transfer  the  business  to 
any  other  insurance  company.  The  association 
was  never  registered ;  and,  in  1858,  it  was  resolved 
that  the  business  should  be  transferred  to  a  com- 
pany ;  each  proprietor  in  the  association  to  have 
the  option,  either  of  being  repaid  in  money  the 
amount  he  had  paid  upon  his  association  shares, 
or  to  have  the  company*s  shares  allotted  to  him 
in  lieu  of  his  association  shares.    The  transfer 


having  been  effected  by  deed,  and  the  oomi 
and  the  association  being  both  afterwara 
liquidation: — Held,  that  a  shardiolder  in 
association  who  had  for  some  of  his  aasocia 
shares  received  the  company's  shares,  and 
others  cash,  was  liable  to  be  retained  on  the 
of  contributories  of  the  association.  Bam 
London  Asiuranoe  Auoeiation,  In  re,  ParfM  C 
L.  B.  10  Eq.  622 ;  23  L.  T.  305  ;  18  W.  B.  97 

InroliiioBt  by  Company  of  Penoiia  eMwini 
bo   Xtfltbors — Jon-inrolmmit.] — ^In    1844 
European  Life  Assurance  Company  obtainec 
act  conferring  on  it  certain  powers,  and  enact 
that  when  any  persons  should  cease  to  be  ahi 
holders  of  the  company,  or  when   any  o1 
persons  should  be  admitted  as  shareholders  of 
company,  the  company  should  within  six  mon 
from  the  happening  of  such  event  cause  tc 
inroUed  in    the   High    Court   of    Chancery 
memorial  of  the  name,  residence,  and  descript 
of  every  person  so  ceasing  to  be  a  sharehok 
and  of  every  person  so  admitted  to  be  a  mem 
of  the  company,  and  that  until  such  iniobn 
the  persons  whose  names  ^ould  appear  in 
then  last  inroUed  memorial  should  be  liable 
all  legal  proceedings  under  the  act  as  exist 
shareholders  of    the   company,  and  should 
entitled  to  be  reimbursed  out  of  the  funds 
property  of  the  company  for  all  looses  sustaii 
in  consequence.    In  1858   arrangements    w 
made  for  the  transfer  of  the  business  and  ass 
of  the  European  Company  to  the  People's  Pro 
dent  Society,  and  a  deed  of  amalgamation  ¥ 
executed,  whereby  in  pursuance  of  Uiese  arran^ 
menta,  the  European  Company  transferred 
business  and  assets  to  the  People's  Society,  whi 
covenanted  to  pay  and  satisfy  the  debts  a 
liabilities  of  the  European    Company  and 
indemnify  the  shareholders   of   tne    Europe 
Company  in  respect  thereof.    Some  of  the  sha 
holders  of  the  European  Company  received  i 
per  share,  and  the  rest  (except  five)  receiv< 
shares  in  the  People's  Society  in  respect  of  th 
shares  in  the  European  Company.    In  considei 
tion  thereof  they  transferred  their  shares  in  t 
European  Company  to  the  general  manager 
the  People's  Society.    D.  was  one  of  the  stia 
holders  who  thus  transferred  his  four  shares,  J 
which  he  received  8Z.  a  share,    l^o  memorial 
the  transfer  was  ever  inrolled  in  chancery,  x 
was  it  registered  in  the  books  of  the  compai 
The  European  Company  was  ordered  to  be  woa 
up,  and  D.'s  name,  which  appeared  in  the  h 
inrolled  memorial  in  respect  of  the  four  shai 
was  pku;ed  on  the  list  of  contributories : — He 
that  there  was  nothing  in  the  act  of  1844  whi 
made  D.  liable  to  1^  a   contributory  in   ( 
winding-up  of  the  company,  and  that  he  n 
entitled  to  have  his  name  removed  from  the  1 
of  contributories.    European  Assurance  &feU 
Arbitration  Acts,  In  re,  DomatCs  Case,  45  L.  J.,  ( 
801 ;  3  Ch.  D.  21 ;  34  L.  T.  929— C.  A. 

Company  not  liable  ai  Shareholder  of  Co 
pany  bought  up.] — The  B.  N.  company  was 
insurance  company  established  with  10/.  sliai 
under  a  deed  of  settlement  which  provided  tt 
every  instrument  whereby  the  company  becai 
liable  to  pay  money  should  contain  a  clai 
limiting  the  liability  of  shareholders  to  ( 
amount  payable  on  their  shares.  The  deed  C( 
tained  a  power  to  the  company,  wiUi  the  sai 
tion  of  an  extraordinary  genial  meeting, 
purchase  the  business  of  any  other  company 
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a  similar  nature,  upon  sach  terms  as  the  meeting 
should  think  fit.  The  company  resolyed  to  pur- 
chase the  bosineas  of  the  B.  G.  company,  an 
insozance  company  whose  capital  was  divided 
into  bOl.  shares,  on  each  of  wkich  51.  had  been 
paid,  and  whose  deed  of  settlement  contained  no 
power  to  sell  the  business.  The  transaction  was 
completed  by  purchasing  the  shares  of  the  B.  C. 
company,  which  were  transferred  to  various 
officers  of  the  B.  N.  company.  Subsequently  a 
deed  was  executed  by  which  these  transferees 
transfened  their  shares  to  the  B.  N.  company, 
and  thereupon  that  company  was  entered  on  the 
register  of  shareholders  of  the  B.  C.  company, 
and  remained  so  registered  for  some  years.  This 
deed  was  never  sanctioned  by  a  general  meeting 
of  Uie  B.  N.  shareholders.  An  order  having  been 
made  for  winding  up  the  B.  C.  company  : — ^Held, 
that  the  transfer  of  the  shares  to  the  B.  K.  com- 
pany was  ultra  viit^s  and  invalid,  and  that  the 
B.  N.  company  could  not  be  placed  on  the  list  of 
contributories  of  the  B.  C.  company.  British 
Qtmmerc'uU  Insurance  Co.  v.  British  Nation 
Life  Assurance  Association,  48  L.  J.,  Ch.  118 ;  8 
Ch.  D.  679  ;  89  L.  T.  186  ;  27  W.  R.  88—0.  A. 

liability  of  Shareholders  and  partieipatiiig 
Polioy-holdera  inter  se.] — The  articles  of  asso- 
ciation of  an  unlimited  mutual  insurance  society 
provided  that  the  company  should  at  first  con- 
sist of  two  classes  of  members,  namely,  share- 
holders, so  long  as  there  should  be  any,  and 
assurance  members,  who  were  policy-holdera  with 
paiticipation  in  the  profits  and  registered  as 
members  ;  and  that  when  the  shareholders  should 
be  paid  off  under  the  scheme  provided  for,  then 
the  company  should  consist  of  assurance  mem- 
bers only.  The  shareholders  were  to  have  6^ 
per  cent,  on  their  paid-up  calls,  and  every  three 
years  the  profits  were  to  be  calculated,  and  one- 
fourth  paid  to  the  shareholders,  and  the  other 
thi^e-fourths  carried  to  the  assurance  fund  and 
appropriated  by  way  of  bonus  to  the  policies  of 
the  participating  policy-holders  who  hod  paid 
five  years*  premiums.  The  company  was  wound 
up  before  the  shareholders  had  been  paid  off,  and 
the  participating  policy-holders  were  declared 
by  the  court  to  be  contributories : — Held,  that 
although  the  participating  policy-holders  were 
memb^  and  contiibutories  under  the  special 
terms  of  the  articles,  they  could  not  be  called 
upon  to  contribute  until  the  shareholders  had 
been  exhausted.  The  presumption  of  law  that  in 
the  absence  of  express  stipulation,  partnera  must 
share  losses  in  the  same  proportion  as  they  bhare 
profits,  held  not  to  apply  to  such  a  case,  the 
assured  members  having  no  direct  participation 
in  profits.  Albidm  Life  Assurance  Society,,  In  re, 
16  Ch.  D.  83  ;  43  L.  T.  523 ;  29  W.  R.  109— C.  A. 

PoUey-holdor  who  has  Assigned.] — ^Where 

the  constitution  jof  a  life  insurance  society  was 
such  that  pai-ticipating  policy-holders  were 
Uable  as  contributories  after  shareholders,  it 
was  held  on  the  construction  of  the  articles  that 
a  policy-holder  who  had  assigned  his  policy 
before  the  winding-up  was  not  liable  as  a  contri- 
butory, although  no  other  person  had  been  made 
Uable  to  contribute  in  respect  of  his  policy  in 
his  stead.  Albion  Life  Assurance  Society ,  In  re, 
Brown,  Ex  parte,  50  L.  J.,  Ch.  714  ;  18  Ch.  D. 
639  ;  45  L.  T.  269  ;  30  W.  B.  30. 

Undtation  of  liability  —  ConstmotlTe 

Votioo.]— In  consequence  of  a  decision  that  the 


N.  society  (now  in  course  of  being  wound  up) 
had  not  been  acting  ultra  vires  in  entering  into 
** treaty"  agreements,  and  that  the  B.  company 
were  entitled  to  prove  for  their  claim  in  respect  of 
a  transaction  of  that  nature,  the  official  liquidator 
of  the  N.  society  applied  by  summons  for  an 
order  that  no  call  should  be  made  in  respect  of 
such  claim  upon  any  of  the  contributories  of  the 
K.  society  who  had  paid  up  the  full  amount  of 
their  shares,  nor  upon  any  of  such  contributories 
beyond  the  amount  unpaid  of  their  shares : — 
Held,  that  on  the  face  of  the  contracts  no 
limitation  of  liability  was  expressed,  neither 
could  it  be  inferred  by  Intendment  of  law ;  and 
that  the  doctrine  of  constructive  notice  could 
not  be  extended  to  cover  such  a  case  as  the 
present; — Held,  also,  that  the  shareholders  in 
the  K.  society  were  liable  for  the  full  amount  of 
the  claim  ;  and  that  not  only  was  the  capital 
stock  of  the  N.  society  liable  for  those  sums,  but 
that  the  liability  was  one  which,  until  those 
sums  were  paid,  must  be  without  limit.  Norwich 
Equitable  Eire  Asswranoe  Society,  In  re,  58 
L.T.36. 

0.  Claih  ajstd  Pboof  of  Polioy-Holdsbs. 

Claims — ^When  aoeming.] — ^The  policies  of  a 
company  provided  that  tbe  funds  and  property 
of  the  company,  "  after  satisfying  all  assurances 
granted  by  the  society  previously  payable,  and 
all  other  prior  chargejt  on  such  funds  on 
property,"  snould  alone  be  liable  for  payment  of 
the  sum  assured,  and  that  no  member  of  the 
company  should  be  liable  for  it  beyond  the 
amount  unpaid  on  his  shares.  An  order  having 
been  made  for  winding  up  the  company  : — Held, 
that  a  sum  which  Imd  become  payable  on  a 
policy  before  the  commencement  of  the  winding- 
up,  but  had  not  been  paid,  had  no  priority  over 
the  claims  of  policy-holders,  the  moneys  assured 
hy  whose  policies  had  not  become  payable. 
fntemaiiondU  Life  Assurance  Society,  In  re, 
M'lver's  Claim,  L.  R.  5  Ch.  424 ;  23  L.  T.  38 ; 
18  W.  R.  794. 

The  holder  of  a  fire  policy  issued  by  a  fire 
insurance  company  is  entitled,  upon  the  com- 
pany being  oraered  to  be  wound  up,  to  prove  in 
the  winding-up  for  the  full  amount  of  loss 
covered  by  the  policy  and  sustained  by  him 
through  a  fire  which  has  occurred  in  the  course 
of  the  winding-up  although  after  the  date  of  the 
winding-up  oi^er,  and  whether  the  time  limited 
for  sending  in  claims  in  the  winding-up  has 
expired  or  not : — ^A  fortiori,  a  claim  on  account 
of  a  fire  which  has  occurred  after  the  presenta- 
tion  of  the  petition  but  before  the  order  to  wind 
up,  U  entitled  to  proof.  Northern  Counties  of 
England  Fire  Insurance  Co,,  In  re,  Macfarlane's 
Claim,  50  L.  J.,  Ch.  273 ;  17  Ch.  D.  337 ;  44 
L.  T.  299. 

The  winding-up  of  an  insurance  company 
renders  it  impossible  for  the  company  to  perform 
its  contract  with  the  policy-holder,  who  is  there- 
fore entitled  to  daim  damages  for  the  breach  of 
such  contract ;  and  such  claim  is  unaffected  by 
the  nonpayment  on  his  part  of  the  premiums 
payable  after  the  presentation  of  the  petition. 
AlbeH  Life  Assurance  Co.,  In  re,  Cooke  and 
Edward^  Case,  89  L.  J.,  Ch.  257 ;  L.  R.  9  Eq. 
703  ;  22  L.  T.  92  ;  18  W.  B.  426. 

Amount— Terms  and  Prlorltioi.]— Iii  ^^ 
winding-up  of  a  life  assurance  company,  a 
policy-holder  will  be  allowed  to  prove  for  such 
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sums  as  would  be  charged  for  the  issue  of  a 
policy  on  the  same  terms  as  the  old  policy  was 
lield  on,  by  a  company  whose  rates  of  premium 
and  circumstances  are  as  nearly  as  possible 
similar  to  those  of  the  company  in  liquidation. 
Albert  Life  Assurance  Co.,  In  re,  BelVs  Case, 
39  L.  J.,  Ch.  639 ;  L.  R.  9  Eq.  708  ;  22  L.  T. 
<>97  ;  18  W.  R.  688.  /S.  P.,  Warner's  Case,  39 
L.  J.,  Ch.  736  ;  18  W.  R.  1097. 

Participating  policy-holders  are  to  have  the 
benefit  of  any  bonus  declared  before  the  wind- 
ing-up ;  but  in  estimating  the  value  of  their 
policies,  they  are  not  to  be  considered  entitled  to 
future  gains.    Ih. 

The  time  of  claim  being  sent  in  is  to  fix  the 
Talue  of  each  debt.  If  an  assured  life  drops 
after  claim  sent  in,  the  death  of  the  assured 
may  be  used  as  evidence  of  the  value  of  the 
(X>licy  at  the  time  of  claim.    lb, 

A  policy-holder  whose  debt  has  matured  before 
the  winding-up,  but  has  not  been  paid,  is  not 
entitled  to  priority.    lb. 

The  liability  of  the  shareholders  in  an  insu- 
rance company  on  the  policies 'they  issued  was 
limited  by  the  terms  of  the  policies  to  the  sub- 
scribed capital : — Held,  that  the  cessation  of 
business  and  winding-up  of  the  company  was 
not  a  breach  of  contract,  so  as  to  make  the  share- 
holders liable  in  full  as  for  damages,  for  the 
value  of  such  policies.    lb. 

An  assurance  company  having  been  ordered  to 
be  wound  up : — Held,  that  a  policy-holder  was 
CDtitloI  to  prove  for  the  sum  which  a  solvent 
Q£8araaoe  office,  having  the  same  rate  of  pre- 
mium i  and  the  same  extent  of  proprietary 
capicjl  as  the  compilhy  in  liquidation,  would 
it!qii!re  him  to  pay,  in  order  to  obtain  a  policy 
of  the  same  amount  and  under  the  same  con- 
ditions at  the  same  premium.  English  Assu- 
ranee  Co,,  In  re,  HoldiclCs  Case,  42  L.  J.,  Ch.  612  ; 
L.  R.  14  Eq.  72  ;  26  L.  T.  415  ;  20  W.  R.  667. 

PoUoy-liolden — Cheneral  Creditors.  J — By  the 
policies  of  an  insurance  company  it  was  de- 
clared that  the  stock  and  funds  of  the  company 
should  be  subject  and  liable  to  pay  the  sum 
assured,  with  a  proviso  that  the  stock  and  funds 
of  the  company  should  be  alone  liable,  and  that 
no  member  of  the  company  should  be  indi- 
vidually liable  beyond  the  amount  of  his  share 
in  the  capital  stock : — ^Held,  that  these  policies 
did  not  give  the  assured  a  charge  on  the  funds  of 
the  company,  so  as  to  entitle  them  to  priority 
over  its  general  creditors.  State  Fire  Insurance 
O).,  In  re,  1  De  G.  J.  &  S.  634  ;  2  N.  R.  666  ;  33 
L.  J.,  Ch.123;  11  W.  R.  1011. 

8et-oif  of  Polioy-holders.] — A  policy-holder 
borrowed  from  the  company  in  which  his  life 
was  insured  a  sum  of  money,  and  deposited  his 
policy  with  the  company  as  security  for  the 
amount  so  borrowed.  The  company  was  being 
wound  up,  and  the  policy-holder  carried  in  his 
claim  for  the  ascertained  value  of  his  policy. 
The  claim  was  allowed,  and  the  policy-holder 
thereby  became  an  admitted  creaitor  of  the 
company  for  the  amount  of  his  claim : — Held, 
that  the  policy-holder  could  not  set  off  his  claim 
Against  the  company  against  the  sum  which  he 
had  borrowed  from  the  company.  Albert  Life 
Assurance  Co.,  In  re,Parlhfs  Case,  40  L.  J.,  Ch. 
340 :  19  W.  K.  615— L.JJ. 

The  official  liquidators  of  an  assurance  com- 
pany admitted  that  a  certain  amount  was  due 


from  the  company  on  a  claim  made  befoi 
winding-up  order  upon  the  loss  of  a 
insured: — Held,  that  the  policy-holdei 
entitled  to  set  off  against  that  amount  sun 
from  him  for  unpaid  premiums.  Prttgress 
ranee  Co.,  In  re,  Bates,  Ex  parte,  39  L.  J 
496  ;  22  L.  T.  430 ;  18  W.  R.  722. 

InTestment  of  Prominmi  to  meet  Claii 
A  contract  by  an  insurance  company 
insurers  that  a  certain  proportion  of 
premiums  shall  be  invested  and  appropriab 
payment  of  their  claims  in  priority  to  gi 
liabilities  of  the  company  is  legal  and  en 
able  by  the  policy-holders  upon  the  com] 
insolvency.  British  Imperial  Insurance 
poration.  In  re,  Farr's  and  WhittalVs  ClaU 
Xi.  J.,  Ch.  318. 


d.  Other  Mattsbs. 

Appeal  under  European  Arbitration  A( 

By  the  European  Arbitration  Act,  1875,  'w 
enacted,  that  as  regards  any  determinatii 
order  given  or  made  before  the  passing  c 
act,  no  appeal  should  lie  therefrom  uules 
arbitrator  expressly  certified  in  writing  th 
reason  of  differences  between  previous  dec 
on  matters  of  principle  it  was  desirable  thi 
appeal  should  be  brought : — Held,  that  a  fi 
certificate  from  the  arbitrator,  and  not  a 
expression  of  opinion,  was  necessary  to  gi\ 
Court  of  Appeal  jurisdiction  ;  and  that  differ 
between  previous  decisions  referred  to  dec 
before  the  passing  of  the  act.  British  Comnu 
Insurance  Co.  v.  British  Nation  Life  Assu 
Association,  48  L.  J.,  Ch.  118  ;  8  Ch.  D.  67J 
L.  T.  136  ;  27  W.  R.  88— C.  A. 

Amalgamation — ^Winding-up— Delivery 
of  Seenrities.] — By  an  agreement  between 
directors  of  the  Albert  Company  and 
directors  of  the  Western  Society,  it  was  aj 
that  the  company  should  take  upon  itself  a] 
liabilities  of  the  society,  and  that  in  consi 
tiou  of  such  undertaking  the  society  si 
transfer  to  the  company  all  the  funds 
property  of  the  society.  Amongst  the  i 
were  a  lease  which  had  been  taken  in  the  : 
of  a  trustee  for  the  society ;  mortgages  whid 
been  made  to  trustees  for  the  society  to  s 
simis  advanced  by  the  society  to  mortgai 
and  re-assurance  policies  which  had  been  eff 
by  the  society  with  other  assurance  comp 
on  the  lives  of  their  own  policy-holders,  in 
to  cover  part  of  their  liability.  On  the  exec 
of  the  agreement,  the  lease,  mortgage  deeils 
re-assurance  policies  were  handed  over,  bu 
lease  and  moiigages  were  not,  and  had  not 
been,  assigned  to  the  company.  Several  pc 
holders  of  the  society  did  not  accept  the  u 
company  as  their  debtors.  In  1869  the  com] 
and  afterwards  the  society,  were  ordered  t 
wound  up.  The  indemnity  of  the  compauy  ht 
thus  failed : — Held,  that  the  liquidator  oi 
society  was  not  entitled,  on  the  principle  oj 
for  unpaid  purchase-money,  to  have  deli^ 
back  to  him  by  the  liquidators  of  the  com 
the  lease,  mortgages,  and  re-assurance  po 
which  had  been  handed  over  to  the  com] 
Albert  Life  Assurance  Ok,  In  re.  Western 
Assurance  8ofn*ity,  Ex  parte,  40  L.  J.,  Ch. 
L.  R.  11  Eq.  164  ;  23  L.  T.  726 ;  19  W.  R.  3) 
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LiqviiUtor  not  entitled  to  benefit  of  Be-inen- 
TKnee.] — Held,  also,  that  the  liquidator  of  the 
society  was  not  entitled,  on  any  principle  analo- 
gous to  the  right  of  a  surety  who  discharges  the 
debt  of  his  principal,  to  the  benefit  of  the  re- 
assurance poncies.    lb. 

Life  Insnranoe  Oompany — ^Deposit  Honey — 
Change  of  InTeitment  —  Juritdiotion.]  —  The 
court  has  power,  under  rule  4  of  the  Board  of 
Trade  Rules  of  1872,  to  authorise  an  investment 
in  annuities  (class  B)  of  the  East  Indian  Railway 
Company  of  moneys  deposited  in  court  by  an 
insurance  company  under  the  provisions  of  the 
Life  Assurance  Companies  Act,  1870.  Blue 
JRibban  Life  Atmranee  6b.,  In  re,  59  L.  J.,  Ch. 
276  ;  61  L.  T.  660 ;  38  W.  R.  104. 

Depoeit  of  Fnnd  in  Court — Payment  out.] — 
Where  a  petition  is  presented  under  the  Life 
Assurance  Companies  Acts,  1870,  1871,  and  1872, 
for  payment  out  of  court  to  the  company  of  the 
statutory  deposit  of  20,0002.,  the  petition  must 
contain  a  statement  of  rule  6  of  the  Board  of 
Trade  Rules,  1872,  which  provides  for  payment 
out  of  the  deposit  money  so  soon  as  it  is  proved 
to  the  satisfaction  of  the  court  that  the  life 
assurance  fund  of  the  company,  in  respect  of 
which  the  deposit  was  made,  amounts  to  the  sum 
of  40,000/.    i>  PJieTdx,  Inre.bSh.  T.  612. 

• 

Lettera  of  Administration — Freenmption  of 
Death — ^Notioe  to  Insuranoe  Company.] — Where 
the  estate  of  a  person  whose  death  the  court  were 
asked  to  presume  consisted  in  part  of  a  policy  of 
assurance  on  his  life,  the  court  ordered  that 
notice  of  the  application  should  be  given  to  the 
insurance  company.  Barber ,  In  goods  of,  11 
P.  D.  78  ;  66  L.  T.  894  ;  36  W.  R.  80. 

Inoome  Tax — **  Profits  and  Oaine  " — ^Bonuses 
to  Paitieipating  Policy-holders.] — ^A  life  insu- 
rance company  issued  "participating  policies," 
according  to  the  terms  of  which  any  surplus 
which  existed  at  the  end  of  each  quinquennial 
period  in  the  hands  of  the  company,  after  pay- 
ment of  policies  falling  due  during  such  period, 
and  provision  for  outstanding  liabilities,  was 
dealt  with  as  follows  :  two-thirds  of  the  surplus 
went  to  the  policy-holders,  who  received  pay- 
ment thereof  either  by  way  of  bonus  or  abate- 
ment of  premiums ;  the  remaining  third  of  the 
surplus  went  to  the  company,  who  bore  the  whole 
expenses  of  the  business,  the  portion  icmaiuing 
after  payment  of  expenses  constituting  the  only 
profit  available  for  division : — Held  (by  Lords 
Blackburn  and  Fitzgerald,  Lord  Bramwell  diss.), 
that  the  two-thirds  returned  to  the  policy-holders 
were  "  annual  profits  or  gains ''  and  assessable  to 
income  tax.  Za-gtv.  London  Assurance  Corpora- 
tion, 66  L.  J.,  Q.  B.  92 ;  10  App.  Cas.  438 ;  63 
L.  T.  634  ;  34  W.  R.  233 ;  60  J.  P.  116— H.  L. 
(E.) 


Annual  Profits  and  Gains — ^Hntnal  Insnranoe 
Company — Bonuses.] — The  appellant  company 
carried  on  the  business  of  a  mutual  life  insurance 
company.  There  were  no  shares  or  shareholders, 
and  the  members  of  the  company  were  the 
policy-holders.  The  premiums  paid  by  them 
were  calculated  at  a  rate  which  left  a  surplus 
after  providing  for  the  yearly  expenditure,  and 
this  surplus  was  either  returned  to  the  assured 


as  bonuses  in  addition  to  the  sums  insured,  or 
was  applied  in  reduction  of  premiums,  or  was 
carried  over  to  the  credit  of  the  members  of 
the  company : — Held,  that  this  surplus  did  not 
constitute  profits  or  gains  liable  to  be  assessed 
to  income  tax.  JVJno  York  Life  Insurance  Co. 
V.  Styles,  14  App.  Cas.  381 ;  69  L.  J.,  Q.  B.  291  ; 
61  L.  T.  201— H.  L.  (E.) 


**  Profits  and  Oaini  "—Interest  arising 


firom  Investments.] — The  amount  of  interest 
arising  from  investments  made  by  an  insurance 
company  for  the  purpose  of  carrying  on  their 
business  on  which  income  tax  had  been  deducted 
at  its  source  amounted  to  more  than  the  profits, 
of  the  company  for  the  year  of  assessment,  but 
the  company  had  during  the  year  received  interest 
from  investments  on  which  income  tax  had  not 
been  deducted  at  its  source  : — Held,  that  under 
s.  102  of  the  Income  Tax  Act,  1842  (5  &  6  Vict, 
c.  36),  and  schedule  D.  of  s.  2  of  the  Income  Tax 
Act,  1863  (16  &  17  Vict.  c.  34),  the  oompany 
were  liable  to  pay  income  tax  on  the  interest 
from  which  income  tax  had  not  been  deducted 
at  its  source.  Last  v.  London  Assurance  Corpora- 
tion (10  App.  Cas.  438)  considered.  Clerical^ 
Medical,  and  General  Life  Assurance  Society  v. 
Carter,  68  L.  J.,  Q.  B.  224 ;  22  Q.  B.  D.  444  ;  37 
W.  B.  346  ;  63  J.  P.  276— C.  A. 

See  also  Revenub. 


VL  FOREIGN  COBIPANIES. 

Commenein^  Business  in  the  United  Kingdom 
— ^Payment  out  of  Depoiit— Aecnmnlation  Fund 
in  Poreign  Country.] — In  the  case  of  a  petition 
presented  under  the  Life  Assurance  Companies 
Acts,  1870  and  1872,  and  the  Board  of  Trade 
rules  made  in  pursuance  of  these  acts,  praying 
for  payment  out  "to  the  depositors  of  20,000/. 
required  to  be  deposited  in  court  by  a  foreign 
life  assurance  company  before  commencing 
business  in  this  country,"  the  court  will  mako 
the  order  prayed  for,  notwithstanding  that  the 
Life  Assurance  Companies  Act,  1870,  s.  3,  enacts, 
that  the  deposit  shall  be  returned  to  the  Gom« 
pany.  The  life  assurance  fund  of  40,000/.  required 
by  the  section  to  have  been  accumulated  prior  to* 
the  return  of  the  deposit  may  consist  of  accumu- 
lations already  existing  abroad,  and  arising  from 
the  original  business  of  the  company.  Colonial 
Mutual  Life  Assurance  Society,  In  re,  21  Ch.  D. 
837  ;  46  L.  T.  282  ;  30  W.  R.  468. 


VII.  ACTIONS  BY. 

Diiqnalifioation  of  Company.] — A  company 
registered  under  7  &  8  Vict.  c.  110,  established 
for  the  following  purposes : — The  granting  of 
policies  upon  lives  or  survivorships,  the  granting 
of  annuities  and  sums  during  sickness,  and  the 
granting  of  loans  at  a  limited  mte  of  interest,  was 
not  disqualified,  by  reason  of  the  enactments 
contained  in  20  &  21  Vict.  c.  14,  ss.  27,  28,  from 
suing  either  at  law  or  in  equity,  unless  rcgisterecl 
under  19  &  20  Vict.  c.  47,  and  20  &  21  Vict.  c.  14. 
London  and  Prorlrtcial  Provident  Society  v. 
AsUon,  12  C.  B.  ftT.8.)  709,  723  ;  7  L.  T.  630  ;  11 
W.  R.  152 — Ex.  Ch.  Overruling  London  Mone- 
tary AdvaTice  Co.  v.  Smith,  3  H.  &  N.  643. 

Suhregfttion.] — ^A  vendor  contracted  with    a. 
purchaser  for  the  sale,  at  a  specified  sum,  of  a. 
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house,  which  had  been  insured  by  the  vendor 
with  an  insurance  company  against  fire.  The 
<x>ntract  contained  no  reference  to  the  insurance. 
Aftiir  the  date  of  the  contract,  but  before  the 
date  fixed  for  completion,  the  house  was  damaged 
by  fire,  and  the  vendor  received  the  insurance 
money  from  the  company.  The  purchase  was 
Afterwards  completed,  and  the  purchase-money 
agreed  upon  without  any  abatement  on  account 
•of  the  damage  by  fire,  was  paid  to  the  vendor : — 
Held,  in  an  action  by  the  company  against  the 
vendor,  that  the  company  were  entitled  to 
recover  a  sum  equal  to  the  insurance  monev 
from  the  vendor  for  their  own  benefit.  CaMth 
luin  V.  JWttoti,  52  L.  J.,  Q.  B.  366  ;  11  Q.  B.  D. 
380 ;  49  L.  T.  29  ;  31  W.  R.  567— C.  A, 

R.  a.M. 


INTEREST. 

A.  Allowance  of. 

1.  In  Oeneral^  155. 

2.  Under  8  &  4  WUl,  4,  e,  42,  «.  28,  165. 

3.  OnJudgment9—8ee5vj>auKST. 

4.  On  CosU—See  COSTS. 

5.  On  Solicitor's  Bill—See  BOLIOITOB. 

€.  On    Legacies  ^  See    ExBCUTOB    AND 
Admin  isTRATOB— Will. 

7.  On  Insurance  Policies — See  Insurance. 

8.  On  Mortgages— See  Mortgage. 

9.  On  Bonds— See  Deed  and  Bond. 

10.  On  Sales  of  Land-r-See  Vendor  and 

Purchaser — Lands  Clauses  Act. 

11.  On  BUU  of  Exchange—See  BILLS  OF 

Exchange. 

12.  On  Annuities— See  Av:^TjriY, 

13.  On  Taking  Accounts— See  PARTNERSHIP 

—Accounts  and  Inquiries. 

14.  Parties   in   Fiduciary   Bdaiion  —  See 

Executor— Principal  and  Agent 
—Trust  and  Trustee. 

15.  On  Bills  of  Sale— See  Bills  of  Sale. 

16.  In  OtJier  Cases— See  respective  titles. 

B.  Rate  and  Computation,  169. 

C.  Compound  Interest,  172. 

D.  By  what  Law  Governed,  175. 

E.  Payment  of,  when  an  Acknowledgment 

OF  Debt — See  Limitations,  Statute 
of. 

J.  Usurious— iSi!»  Fraud— Usury. 

A.  ALLOWANCE  OF. 
1.  In  General. 

The  law  of  England  does  not  allow  interest 
except  by  statute,  or  contract,  or  the  law  merchant. 
Gosman,  In  re,  60  L.  J.,  Ch.  624  ;  17  Ch.  D.  771 ; 
45  L.  T.  267  ;  29  W.  R.  793— C.  A. 

Interest  is  only  allowed  at  common  law  upon 
mercantile  securities,  or  where  there  has  been  an 
express  promise  to  pay  interest,  or  where  such 
promise  is  to  be  implied  from  the  usage  of  trade 
{as  in  case  of  bills  of  exchange),  or  other  circum- 


stances. Foster  v.  Weston,  4  M.  &  P.  f 
BiDg.  709  ;  8  L.  J.  (O.S.)  C.  P.  295.  S.  P.,  Ij 
V.  Sergeant,  3  D.  &  R.  613  ;  2  L.  J.  (O.S.)  K 
Interest  given  at  law  upon  a  written  i 
taking  to  pay,  or  notes  payable  on  a  day  ce 
not  upon  notes  payable  at  a  day  uncertain 
debts,  &c.  Parker  v.  Hutchinson,  3  Ve« 
S.  P.,  Page  v.  Newman,  9  B.  Ic  C.  378  ;  4  M. 
305  ;  7  L.  J.  (O.S.)  K.  B.  267. 

Ho  Hentioii  in  Contract]  —  The  co 
between  a  railway  company  and  a  cent 
provided  that  payments  ^ould  be  made  mo 
as  the  works  proceeded,  on  the  certificates 
comnany*s  engineer.  There  was  no  stipu 
in  the  contract  in  reference  to  the  paym< 
interest  to  the  contractor  on  any  sums  du 
not  paid  to  him.  The  contractor  made  a  de 
in  writing  for  a  sum  as  the  balance  due  tc 
and  claimed  interest  thereon: — Held,  the 
contractor  was  not  entitled  to  interest  und 
contract,  there  being  no  express  stipulatii 
the  part  of  the  company  to  pay  an  v.  h 
South  Staffordshire  By,,  43  L.  J.,  Ch.  666  ; 
18  £q.  154. 

A.  gave  a  warrant  of  attorney  to  confess 
ment  for  2,000^.  to  B.,  to  secure  payment  o\ 
bills  of  exchange  drawn  the  same  day  b^ 
upon,  and  accepted  by,  A.,  and  judgment 
entered  up  ana  registered  the  next  day. 
bills  were  renewed  and  deposited  by  B.  m 
creditor  of  his  own,  to  secure  1,2002.,  w 
memorandum  stating  that  the  bills  were  set 
by  a  judgment,  but  not  making  mention  of 
rest  or  the  rate  of  interest.  Interest  was  ps 
the  creditor  by  B.  for  ten  years  at  the  ra 
122.  10s,  per  cent,  per  annum  : — ^Held,  that  i 
intei'est  was  mentioned  in  the  memorandu 
was  to  be  taken  to  refer  to  the  principal  m 
alone,  and  that  the  memorandum  created  a 
contract.  Hodge,  Ex  parte,  26  L.  J.,  Bk. 
L.J. 

Ho  Objeetioii  to  Votioe  on  Oontraet — Pra 
to  Pay.] — ^The  fact  that  a  customer  make 
objection  to  an  account  upon  which  is  a  n 
that  interest  will  be  charged  after  one  y 
cr^t,  is  not  sufficient  evidence  of  a  promis 
pay  the  interest  charged  therein.  Edwards,  J 
WdUanis  v.  Trench,  61  L.  J.,  Ch.  22  ;  C6  J 
453. 

On  Instalment!.] — A.,  being  indebted  to  I 
8002.  on  a  stated  account,  entered  into  art 
for  the  payment  of  this  debt  by  instalmen' 
802.  per  annum ;  A.,  afterwards  by  deed,  ere 
a  term  of  years  for  the  pajrment  of  his  debt< 
of  the  rents  and  profits  of  his  estate,  but  no 
sale  or  mortgage ;  only  two  of  these  instalm 
being  paid,  a  bill  was  brought  for  recovering 
rest,  and  on  a  question  whether  they  car 
interest,  it  was  held  they  did  ;  and  they  > 
accordingly  decreed  to  be  paid  with  interes 
4  per  cent.  Kddare  (^Qfuntess)  v.  Hopsoi 
Bro.  P.  C.  550. 

Interest  allowed  upon  a  written  agreemen 
pay  by  instalments.  Parker  v.  HiUchinsoi 
Ves.  133. 

Whether  Contract  implied.] — There  is  no  i 
of  law  that,  upon  a  contract  for  the  payment 
money  on  a  day  certain  with  interest  at  a  fi 
rate,  down  to  that  day,  a  fturther  contract  for 
oontinuanoe  of  the  same  rate  of  interest  is  to 
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implied.    Cook  t.  Fowler,  43  L.  J.,  Ch.  855 ;  L.  R. 

7  H.  L.  37. 

An  implied  contract  to  pay  interest  may  be 
Taised  from  the  dealings  between  the  parties,  as 
where  the  debtor  has  been  in  the  habit  of  paying 
interest  npon  such  or  similar  securities.  Wuliam$y 
£xjMrte,  1  Rose,  399. 

Interest  is  not  allowable  by  law  npon  money 
lent  generally,  without  a  ooDtract  for  it  expressed, 
or  to  be  implied  from  the  usage  of  trade,  or  from 
special  circumstances,  or  from  written  securities 
for  the  payment  of  the  principal  at  a  given  time. 
(hUom  ▼.  Broifg,  15  East,  223;  13  R.  R.  451. 
8.  P.,  Skaw  ▼.  Picton,  7  D.  &  R.  201 ;  4  B.  &  G. 
715 ;  4  L.  J.  (O.S.)  K.  B.  29 :  28  R.  H.  455. 

A  simple  contract  debt  does  not  carry  interest, 
mnlesB  by  virtue  of  some  contract  express  or 
implied,  and,  thercforo,  where  one  partner  was 
indebted  to  another  for  money  drawn  out  of  the 
firm,  and  there  was  no  evidence  of  any  contract 
or  custom  of  dealing : — ^Held,  that  he  could  not 
be  charged  with  interest  in  a  suit  for  the  adminis- 
tration of  the  latter's  estate.  Rhode$  v.  Bhodei, 
Johns.  653  ;  29  L.  J.,  Gh.  418  ;  6  Jur.  (N.8.)  600 ; 

8  W.  R.  204. 

To  an  action  for  money  lent  and  for  interest, 
the  defendant  pleaded,  as  to  the  money  lent,  that 
originally  no  interest  was  payable  to  the  plain- 
tiff's testator,  but  that  afterwards  it  was  agreed 
that  the  defendant  should  pay  interest,  and 
ahonid  not  be  required  to  pay  the  principal  until 
the  expiration  of  six  months*  notice  by  the  tes- 
tator requiring  payment,  and  that  no  such  notice 
had  been  given.  The  defendant  and  the  testator 
were  mertSiants,  and  in  1847  the  defendant  was 
indebted  to  the  testator  in  a  balance,  which  was 
thus  stated,  in  a  letter  sent  by  the  testator  to 
the  defendant  in  January,  1847 : — 

'*  Balance,  as  by  my  book 749    8    7 

Deduct,  as  allowed  464  16    6 

£284  12    1 


The  balance  settled  as  due  by  you  to  me  payable 
in  the  course  of  the  present  year,  without  in- 
terest." To  this  statement  theddendant  assented. 
There  was  evidence  of  a  usage  amongst  merehants 
to  pay  interest  nnon  balances.  In  June,  1848, 
the  testator  agreea  not  to  require  payment  of  the 
principal  until  the  expiration  of  six  months' 
notice  of  payment : — Held,  that  as  by  the  terms 
of  the  testator's  letter,  and  by  the  mercantile 
usage,  interest  was  payable  at  the  end  of  1847, 
there  was  no  consideration  for  the  testator's 
agreement  not  to  require  payment  until  after  six 
months'  notice,  and  that  the  plea  was  not  sup- 
ported. Orme  v.  OaUoxoay,  9  Ex.  544  ;  2  0.  L.  R. 
480 ;  23  L.  J.,  Ex.  118  ;  2  W.  R.  263. 

The  defendant  wrote  to  his  receiver  and  pro- 
fessional agent,  "  If  you  will  remit  the  400^.,  I 
can  give  you  a  note  for  it  when  you  come  to 
London  "  ;  the  money  was  remitted,  but  no  note 
given: — Held,  that  a  special  contract  must  be 
implied,  and  interest  was  allowed.  Rhoadei  v. 
miey  (Lord),  2  Beav.  359. 

Aequisseenoe.] — Interest  was  decreed  on 


the  balance  of  an  account  not  signed  by  the  party 
charged,  where  its  correctness  appeared  to  have 
been  acquiesced  in,  and  dealings  between  the 
parties  had  continued  without  impeaching  its 
accuracy.    Dean  v.  Smith,  WalL  Lyn.  261. 

Porbearanee.] — ^An  averment  that  money 


was  forborne  at  interest  implies  an  agreement  to 


pay  interest  for  the  forbearance.  Lawless  v. 
Bryee,  Ir.  R.  5  C.  L.  190. 

A  declaration  against  an  executor  contained, 
with  counts  charging  him  in  his  representative 
character,  a  count  which  stated  that  **  the  defen- 
dant, as  sQch  executor,"  "was  indebted  to  the 
plaintiff  in  200/.  for  interest  for  the  forbearance 
at  interest  by  the  plaintiff  to  the  defendant  as 
executor,  at  his  request,  of  moneys  due  from  the 
defendant  as  executor  to  the  plaintiff  " : — Held,  on 
special  demurrer,  that  the  words  "  at  his  request" 
were  material,  and  could  not  be  rejected ;  that  they 
shewed  a  personal  contract  on  the  part  of  the 
defendant  with  the  plaintiff.  Bignell  v.  Harvur. 
7  D.  &  L.  243 ;  4  Ex.  773, 

A  widow,  being  pressed  to  pay  K.  a  debt 
owing  from  her  deceased  husband  to  the  deceased 
husband  of  M.,  signed  and  gave  to  M.'s  attorney 
the  following  note,  addres^  to  the  attomev : 
**  I  beg  you  will  not  proceed  against  me  for  M. 
for  the  sum  of  lOOZ.  and  interest,  which  I  owe 
her ;  and  I  will  pay  the  interest,  amonnting  to 
9/.,  due  on  the  23rd  of  December,  and  the  prin- 
cipal, as  soon  as  I  am  able "  : — Hdd,  that  this 
did  not  support  a  count  for  interest  upon,  and 
forbearance  by  M.  to  the  widow,  at  her  request, 
of  moneys  owing  from  her  to  M.  Fetch  v.  Lyon, 
9  Q.  B.  147  ;  15  L.  J.,  Q.  B.  393. 

Sffeot  of  Delay.] — ^Where  a  pecuniary  claim 
has  been  left  by  the  creditor  for  years  unascer- 
tained and  unexamined,  the  debtor  having 
always  been  ready  and  willing  to  meet  the 
demand :— Held,  that  the  right  to  interest  on  the 

Srincipal  sum  did  not  commence  until  after  the 
ebt  had  been  established,  and  the  precise 
amount  settled.  Caledoman  By,  v.  Carmichael. 
L.  R.  2  H.  L.  (Sc.)  56. 

Interest  refused  upon  a  stale  demand.  Merry 
V.  Bytes,  1  Eden,  1.  See  Purcell  v.  Blenuer* 
haMett,  3  Jo.  &  Lat  24  ;  9  Ir.  Eq.  R.  103. 

If  a  creditor  had  been  delayed  in  the  recovery 
of  his  debt,  by  another  creditor  procuring  the 
appointment  of  a  receiver  over  the  debtor's 
property,-  such  delay  will  not  give  him  a  right  to 
mterest.    Stirling  v.  Wynne,  1  Jones,  51. 

Where  excessive  prices  are  chai^ged  for  work, 
on  account  of  slow  and  precarious  payment,  no 
interest  ought  to  be  allowed,  for  interest  is  only 
allowed  to  supply  the  want  of  prompt  payment. 
Marlborough  QDuke)  v.  Strong,  4  Bro.  P.  C.  539. 

Where  a  creditor,  with  the  view  of  a  speedy 
payment,  agreed  to  accept  it.  per  cent,  interest : 
— Held,  that  mere  delay  in  the  payment  did  not 
entitle  him  to  charge  bl.,  I^e  evidence  failing  to 
shew  that  the  delay  was  attributable  to  miscon- 
duct on  the  part  of  the  debtor.  Soott  v.  SandO' 
man,  I  Macq.  H.  L.  293. 

An  owner  of  ironworks  engaged  a  manager, 
and  verbally  Agreed  to  pay  him  7^  per  cent,  of 
the  profits,  to  be  made  up  to  500/.  in  any  year  in 
which  the  profits  should  be  less  than  that  sum. 
For  several  years  he  was  paid  at  the  rate  of  500/., 
but  it  turned  out  that  in  some  of  the  years  the 
pereentage  of  profits  exceeded  500/. ;  and  a  sum 
consisting  of  the  total  of  these  overbalances  had 
been  found  due  to  him  .-—Held,  that,  in  the 
absence  of  fraud,  he  was  not  entitled  to  interest 
on  each  overbalance  as  from  the  year  in  which  it 
was  ascertained,  but  only  to  interest  from  the 
time  of  demand.  BUhton  v.  Qrinell,  L.  R  10 
Eq.  893  ;  18  W.  R.  821. 

Where  a  claim  for  interest  does  not  rest  on 
the  express  contract,  as  in  the  case  of  a  bill  of 
exchan;^  not  carrying  interest  on  the  face  of  it. 
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diligence  to  procure  payment  of  the  debt  seems 
to  be  a  condition  to  the  claim.  Iiaing  t.  StoTie^ 
M.  &  M.  229,  n.  S.  P.,  Cameron  v.  SmitK,  2 
B.  &  Aid.  308 ;  20  B.  R.  444. 

Statnte-barred  Debt.] — If  a  party  is  barred 
from  recovering  the  principal,  he  is  equally 
barred  from  recovering  interest,  which  is  an 
accessory  only,  and  must  follow  the  nature  of 
the  principal.  Clark  v.  Alexander,  8  Scott 
(N.E.)  147  ;  13  L.  J.,  C.  P.  133.  S.  P.,  Parkes  v. 
JSnhUi,loQ.B.297;  19L.  J.,Q.B.405;  14Jur.761. 

Payment  of  a  debt  barred  by  the  statute  does 
not  revive  the  party's  claim  for  interest  thereon. 
Cbllyer  v.  Willock,  12  Moore,  557 ;  4  Bing.  313  ; 
5  L.  J.  (O.S.)  C.  P.  181. 

Bj  Way  of  Damages.] — ^Interest  cannot  be 
allowed  by  way  of  damages  unless  it  appear  on 
the  face  of  the  instrument  that  interest  was 
intended  to  be  paid,  or  unless  it  be  implied  from 
the  usage  of  trade,  and  neither  alternative  applied 
to  the  award.  X.  C.  ^  D.  Ry,  v.  S.  JS.  Ry., 
63  L.  J.,  Ch.  93 ;  [1893]  A.  C.  429 ;  1  B.  275  ;  69 
L.  T.  637 ;  58  J.  P.  36— H.  L.  (E.) 

When  a  person  borrows  money  for  a  certain 
period,  with  interest  at  a  certain  rate  down  to  the 
(lay  named,  a  contract  for  payment  of  interest  at 
that  rate  after  the  day  named  is  not  to  be  implied. 
The  principal  and  interest,  if  not  then  paid, 
become  a  debt,  and  any  allowance  for  its  detention 
or  nonpayment  made  by  any  tribunal  before 
which  the  payment  may  be  sought,  is  in  the 
nature  of  damages,  not  of  interest.  Cook  v. 
Fowler,  43  L.  J.,  Ch.  855  ;  L.  R.  7  H.  L.  27. 

Interest  can  be  demanded  only  in  virtue  of  a 
contract,  or  where  the  principal  money  has  been 
wrongfully  withheld.  Per  Lord  Westbury. 
Caledonian  Ry.  v.  Carmichael,  L.  R.  2  H.  L. 
(Sc.)  56. 

The  defendant  agreed  with  the  plaintiff,  his 
tenant  of  a  mill,  to  purchase  at  a  proper  valuation 
at  the  expiration  of  the  tenancy  some  machinery 
which  the  plaintiff  was  setting  up  in  the  mill, 
nothing  being  said  about  interest  on  the  purchase- 
money.  The  tenancy  expired  at  Michaelmas, 
1885.  The  defendant  refused  to  purchase  the 
machinery,  and  in  February,  1887,  the  plaintiff 
commenced  an  action  for  specific  performance, 
not  specifically  mentioning  in  his  statement  of 
claim  either  interest  or  damages.  The  action 
was  dismissed,  but  in  November,  1888,  the  Court 
of  Appeal  reversed  this  decision  and  gave  a 
judgment  directing  a  reference  to  an  official 
referee  to  ascertain  the  value,  and  ordering  the 
defendant  to  pay  it  when  ascertained,  llie 
question  as  to  interest  was  not  raised.  The 
plaintiff  applied  to  vary  the  minutes  by  directing 
the  defenofuit  to  pay  the  value  with  interest  from 
Michaelmas,  1885.  The  court  made  the  order  for 
payment  of  interest  only  from  the  referee's  report, 
and  declined  to  decide  anything  further  on  that 
application,  but  gave  leave  to  the  plaintiff  if  so 
advised  to  apply  after  the  report  for  payment  of 
prior  interest.  The  report  was  made  in  Feb- 
iiiary,  1889,  and  the  plaintiff  then  applied  to 
the  court  to  order  interest  from  Michaelmas, 
1885 : — Held,  that  the  plaintiff  was  entitled,  by 
way  of  damages  for  delay,  to  interest  at  U.  per 
cent,  on  the  amount  of  the  valuation  from  Lady 
Day,  1886,  on  which  day  the  defendant  had 
taken  possession,  the  plaintiff  having  up  to  that 
time  remained  in  possession  rent  free  tts  care- 
taker. Marth  v.  Jon/(9,  40  Ch.  D.  563 ;  60  L.  T. 
610— C.  A. 
By  a  decree  made  in  1871  the  defendants  were 


declared  to  be  liable  in  respect  of  certaii 
minerals  removed  by  them  from  under  adjoininj 
land  of  the  plaintiffs,  and  an  inquiry  was  directe( 
as  to  the  quantity  of  minerals  taken,  and  the! 
value,  with  an  allowance  for  the  cost  of  carrying 
to  the  pit's  mouth,  but  none  for  working.  Afte 
the  decree  the  defendants  died.  The  inquir 
was  continued  as  against  their  representatives 
and  the  official  referee  had  reported  the  valw 
of  the  minerals  taken.  On  the  further  considera 
tion  of  the  suit  the  plaintiffs  claimed  to  bi 
entitled  to  interest  on  the  sum  named  in  thi 
report,  with  half-yearly  rests: — ^Held,  (1)  thai 
the  action  must  be  treated  as  in  the  nature  of  ai 
action  for  money  had  and  received,  and  interest 
could  not  be  given  as  damages  under  s.  29  oi 
3  &  4  Will.  4,  c.  42,  which  did  not  apply  to  such  ai 
action ;  (2)  that  there  was  no  fiduciary  relatioi 
between  the  parties  upon  which  the  claim  coulc 
be  based ;  (3)  that  the  claim  ought  to  have  beez 
made  at  the  trial,  so  that  directions  might  have 
been  inserted  in  the  decree  as  to  how  the  interesi 
was  to  be  ascertained,  and  it  was  too  late  t( 
make  it  on  the  further  consideration.  Phillipi 
V.  Homfray,  59  L.  J.,  Ch.  547 ;  44  Ch.  D.  694 ;  65 
L.  T.  897 ;  39  W.  R.  45. 

Where  the  court  holds  that  an  applicant  foi 
shares  in  a  company  is  entitled  to  have  the 
contract  to  take  shares  rescinded  on  the  ground 
of  misrepresentations  in  the  prospectus,  the 
applicant  is  entitled  to  a  return  of  the  deposit 
he  has  paid  with  interest  at  the  rate  of  4  pei 
cent.  Metropolitan  Coal  Consumers'  Auoei-ation 
In  re,  Wainiorighen  Cote,  69  L.  J.,  Ch.  281 ;  62 
L.  T.  30  ;  1  Meg.  463. 

Interest,  if  it  does  not  arise  from  contract,  can 
only  be  awarded  as  damages  for  the  wrongfuJ 
withholding  of  money.  Webster  v.  BritUl 
Empire  Mutual  Life  Aatwrance  Society,  49  L.  J. 
Ch.  769 ;  18  Ch.  D.  169 ;  43  L.  T.  229 ;  28  W.  R 
818— C.  A. 

In  whatever  form  a  debt  accrues,  whether  oe 
a  contract  bearing  interest  or  otherwise,  if  it  has 
been  wrongfully  withheld  from  the  plaintiff,  he 
using  means  to  obtain  it,  the  jury  may  give 
interest  upon  it  in  the  shape  of  damages  for  the 
unjust  detention.  Anbott  v.  Redfem,  11  Moore, 
209 ;  3  Bing.  353 ;  2  Car.  &  P.  88  ;  4  L.  J.  (0.8.1 
C.  P.  89. 

In  trover  for  a  bill  of  exchange,  the  jury  may, 
if  they  think  fit,  include  the  amount  of  the 
interest  in  the  damages,  and  this  although  there 
is  no  mention  of  interest  in  the  declaration,  and 
no  special  damage  laid.  Payne  v.  Pritchard,  S 
Car.  &  P.  558. 

Proceedings  were  taken  under  the  Indian  In- 
solvency Act,  11  &  12  Vict.  c.  21,  and  the 
proceeds  of  certain  goods  claimed  by  the  official 
assignee  were  paid  by  the  assignee  into  the  Banl; 
of  Bengal.  In  a  suit  in  the  High  Court  at 
Calcutta  by  A.  against  the  assignee,  claiming 
the  proceeds  of  the  goods  paid  into  the  Insolvent 
Court : — Held,  on  the  court  making  a  decree 
in  favour  of  A.,  that  the  High  Court,  being  a 
court  of  law  and  equity,  had  power  to  award 
interest  on  the  amount,  as  against  the  official 
assignee.  Miller  v.  Barlow,  L.  R.  3  P.  C.  733 ; 
8  Moore,  P.  C.  (N.s.)  127. 

Interest  will  as  a  matter  of  course  be  given 
for  the  time  that  execution  has  been  delayed 
by  proceedings  in  error.  Lancashire  and 
Yorkshire  Ry,  v.  Gidlow,  45  L.  J.,  Ex, 
625;  L.  R  7  H.  L.  517;  »32  L.  T.  673;  24 
W.  R.  144. 
Interest  ordered  to  be  paid  upon  a  debt  not 


161 


mTJE^BEST— Allowance  of. 


162 


In  its  nature  bearing  interest,  vezatiously  with- 
held by  a  husband  from  the  executor  of  his 
deceased  wife.  Meredith  ▼.  Bawen,  1  Keen, 
270. 

PaTBwnt  for  0oodf  bj  Sill  of  Szo]uuigo.[ — 
Where  goods  are  sold  and  delirered  upon  an 
agreement  by  the  yendee  to  pay  for  them  by  a 
bill  at  a  certain  date,  as  interest  would  have  run 
upon  such  bill  if  given,  it  may  be  recovered  in  an 
action  for  the  price  of  the  goods  brought  after 
the  time  when  such  bill  wouM  have  become  due ; 
and  it  may  be  recovered  as  part  of  the  estimated 
value  of  the  goods  upon  a  count  for  goods  sold 
and  delivered.  Marshall  v.  Poole^  IS  East,  98 ; 
12  R.  R.  310.  8.  P.,  Pinier  v.  PaUgrate,  3  Camp. 
472. 

If  goods  are  sold  to  be  paid  for  by  a  bill  of 
exchange,  in  an  action  by  the  vendor  against 
the  purchaser  for  not  giving  a  bill  accorcGngly, 
interest  will  be  allowed  from  the  time  the  bill, 
if  given,  would  have  become  due,  whether  the 
defendant  has  or  has  not  accepted  the  goods. 
Boyre  v.  Warhurtoiiy  2  Camp.  480. 

Where  goods  are  sold  and  delivered,  to  be  paid 
for  by  a  bill  at  a  certain  date,  if  the  bill  is  not 
given,  interest  on  the  price,  from  the  time  when 
the  bill  would  have  become  due,  may  be  re- 
covered as  part  of  the  estimated  value  of  the 
goods,  on  a  count  for  goods  sold  and  delivered. 
rarr  v.  Ward,  3  M.  &  W,  25 ;  6  D.  P.  C.  163  ; 
Mur.  &  H.  274. 

Where  goods  were  sold,  to  be  paid  for  by  a  bill 
at  a  certain  date,  the  price  should  bear  interest 
from  the  day  when  the  bill  would  have  been  due, 
and  might  be  recovered  as  damages  on  a  count 
for  the  nondelivery  or  nonpayment  of  the  bilL 
Slach  V.  LoweLl,  3  Taunt.  157. 

In  January,  1837,  a  carriage  was  sold  and 
delivered  by  the  plaintiff  to  the  defendant.  In 
April  following  the  defendant  wrote  to  the 
plaintiff  as  follows  : — **  The  document  you  have 
sent  me  appears  to  be  in  the  nature  of  a  bill, 
and  being  payable  to  your  order,  is  good  in  the 
market ;  just  what  I  wished  to  avoid.  The  docu- 
ment I  have  wished  to  give  you  was  simply  my 
promissory  note,  payable  to  yourself,"  ftc.: — 
Held,  that  this  was  some  evidence  to  go  to  the 
jury  of  an  agreement  to  pay  for  the  ^ooda  by  a 
bill  or  a  note,  and  therefore  that  the  jury  might 
give  interest  on  the  price  as  part  of  the  damages. 
BavU  V.  Smyth,  8  M.  &  W.  399 ;  10  L.  J.,  Ex.  473. 

The  defendant  wrote  to  his  receiver  and  pro- 
fessional agent  as  follows: — "If  you  will  remit 
the  4002.  I  can  give  you  a  note  for  it  when  you 
come  to  London."  The  money  was  advanced, 
but  no  note  was  signed  : — Held,  that  a  special 
contract  must  be  inferred  ;  and  that  interest  was 
payable  by  the  defendant.  Bhoade*  v.  SeUey 
iLard),  2  Beav.  359. 

Agreement  to  Betnn  Goods  or  Pay  Intorost.] 
— ^Where  a  defendant,  who  had  contracted  for 
jewellery,  agreed  to  return  it  in  a  year,  and  if 
he  did  not  do  -so,  to  pay  a  certain  price  for  it, 
with  interest;  and  the  jewellery  not  having 
been  returned,  the  plaintiff  brought  an  action 
for  the  amount,  ana  the  declaration  contained 
counts  for  goods  sold  and  delivered,  and  a  count 
for  interest  on  money  due  and  forborne ;  and 
the  jury  found  a  verdict  for  the  sum  demanded, 
with  interest ;  the  court  refused  to  disturb  it, 
or  order  the  damages  to  be  reduced.  Harrison 
V.  Allen,  2  Bing.  4 ;  9  Moore,  28 ;  1  Car.  &  P. 
235  ;  2  L.  J.  (0.8.)  C.  P.  97. 

VOL.  vin. 


Stakeholder.]— The  parties  to  a  suit  in  equity 
restrained  an  insurance  company  to  retain  in  its 
possession,  during  the  progress  of  the  suit,  moneys 
due  by  the  company  to  oue  of  the  parties : — 
Held,  that  the  company  was  merely  acting  as 
stakeholder,  and,  in  such  capacity,  was  not 
liable  to  pay  interest  upon  the  said  sums  while 
so  remaining  in  its  possession.  Farmer  y. 
Farmer,  15  W.  R.  371. 

Deposit  at  Bank.]— A  banker  was  not  (before 
8  &  4  WilL  4,  c.  42,  s.  28)  liable  to  pay  interest 
upon  money  deposited,  although  at  the  time  of 
the  deposit  it  had  been  declared,  that  interest 
should  not  be  payable  upon  a  certain  event  which 
did  not  happen.  Edwards  v.  Vere,  2  K.  &;  M. 
120  ;  5  B.  &  Ad.  282  ;  2  L.  J.,  K.  B.  190. 

If  the  balance  of  a  banking  account  remains 
overdue  after  the  bankruptcy  of  the  banker,  his 
assignees  are  entitled  to  recover  interest  on  such 
balance,  as  well  for  the  period  which  has  elapsed 
since  the  bankruptcy  as  for  that  which  had 
elapsed  before  it.  Ptjtt  v.  Bevan,  8  Man.  &  G. 
604  ;  8  Scott  (N.B.)  319 ;  13  L.  J.,  C.  P.  187 ; 
8  Jur.  660.   8.  (?.,  at  Nisi  Prius,  1  Car.  &  K.  335. 

Bank  Votes.] — Interest  was  not  allowed  on  the 
notes  of  a  banking  company  where  the  notes 
were  payable  on  demand,  and  no  demand  for 
payment  had  been  made  before  the  company  was 
ordered  to  be  wound  up.  Herefordshire  Banking 
Co.,  In  re,  36  L.  J.  Ch.,  806  ;  L.  R.  2  £q.  250 ; 
17  L.  T.  58  ;  15  W.  R.  1056. 

Ho  PottpoBtnent  of  Demand.] — ^A  stipulation 
to  pay  interest  does  not  postpone  the  demand  ; 
but  it  is  to  compel  punctual  payment,  or  to 
obtain  compensation  for  the  delay.  Frankfort  v. 
TJiorpe,  2  Ball  &  B.  381. 

Condition  Prooodoat  to  Further  Credit.^— A 
plaintiff  agreed  to  supply  the  defendant  with  a 
quantity  of  bricks  upon  the  following  terms : 
terms  of  payment  four  months'  account,  and  at 
the  end  of  four  months  a  settlement  shall  be 
made,  and  eight  months  longer  will  be  given  on 
your  paying  interest  on  the  amount,  at  the  rate 
of  5Z.  per  cent. ;  and  if  a  further  three  months  is 
required,  it  will  be  given  on  your  paying  the 
current  rate  of  interest  on  the  amount : — Held, 
that  the  payment  of  interest  was  not  a  condition 
precedent  to  the  defend^it*s  havmg  the  eight 
months'  and  three  months'  further  credit.  Bodd 
V.  Pm^ord,  6  C.  B.  (N.8.)  324. 

Time  of  Paymeat  for  0oodf.] — ^Though  an 
agreement  for  the  sale  of  goods,,  which  were 
afterwards  delivered,  gives  a  certain  day  of 
payment  for  the  price,  Interest  does  not  run 
upon  the  sum  due  from  that  day.  Gordon  v 
Swan,  12  East,  419 ;  2  Camp.  429 ;  11  R.  R. 
758,  n.    But  see  aialie  v.  York  (JDuke),  6  Esp.  45. 

In  a  contract  for  the  sale  of  goods,  if  any 
particular  time  is  limited  for  payment  of  the 
price,  the  vendor  is  entitled  to  interest  on  the 
price  from  that  time.  Mov/nlford  v.  WiUes, 
2  Bos.  &  P.  337. 

Contraet  of  Indemnity.] — ^Two  persons  having 
jointly  and  severally  granted  an  annuity,  and 
mutually  ooveuanted  Siat  each  should  pay  one 
moiety,  and  indemnify  the  other  against  all 
"actions,  suits,  costs,  charges, damages, demands, 
sums  of  money  and  expenses,"  which  might  be 
incurred  by  reason  of  the  nonpayment  thereof, 
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one  who  on  the  insolvency  of  the  other  had 
made  payments  on  account  of  his  moiety,  is  not 
entitled  to  interest  on  such  payments.  £ell  v. 
Free,  1  Swan.  90  ;  1  Wils.  Gh.  51 ;  18  B.  B.  168. 

A.  covenants  to  indemnify  lands  settled  on 
B.  from  certain  debts,  the  interest  of  which  B. 
is  afterwards  obliged  to  pay;  B.  is  entitled 
under  the  covenant  to  come  against  the  estate 
of  A.  for  the  sums  so  p^d  for  interest,  together 
with  interest  thereon.  Fergus  v.  Oore,  1 
Sch.  &  Lef.  107. 

A  surety  is  entitled  to  interest  upon  the  sum 
which  he  has  been  compelled  by  the  default  of 
his  principal  to  pay.  Petre  v.  J)uneombef  2 
L.  M.  &  P.  107  ;  20  L.  J.,  Q.  B.  242  ;  16  Jur.  86. 

The  plaintiff  (as  surety)  and  defendant  having 
covenanted  to  pay  A.  an  annuity,  the  defendant, 
by  way  of  indemnity  to  the  plaintiff,  covenanted 
with  him  that  he  would  pay  A.  the  annuity,  and 
observe  the  covenants  of  the  annuity  deed,  and 
also  conveyed  to  the  plaintiff  real  estates,  with 
power  by  sale  or  mortgage  to  raise  adequate 
smns  to  indemnify  him  against  all  costs,  charges, 
damages  and  expenses  which  he  should  incur  by 
his  being  surety.  The  plaintiff  was  compelled 
to  pay  the  annuity,  and  after  several  payments, 
an  account  containing  these  waa  submitted  to 
the  defendant,  witJi  interest  charged  upon  them 
at  the  rate  of  51,  per  cent.,  and  a  balance  stated, 
which  the  defendant  acknowledged  to  be  correct, 
and  *' recoverable  under  the  trusts  of  the  deed 
of  indemnity."  In  an  action  upon  the  covenant 
of  indemnity,  to  recover  these  and  subsequent 
sums  paid  by  the  plaintiff  : — Held,  that  interest 
upon  the  payments  was  recoverable  asdamages.  2b. 

It  being  proved  to  be  the  common  and  almost 
invariable  practice  of  bill  brokers  in  the  city  of 
London,  not  to  indorse  each  bill  of  exchange 
which  they  have  discounted  for  a  customer  when 
they  rediscount  it  with  their  bankers,  but  to 
give  to  the  bankers  a  general  guarantee  for  all 
bills  which  they  rediscount  with  them  : — Held, 
that  when  an  accommodation  bill  is  drawn  and 
accepted  for  the  purpose  of  raising  money  for 
the  drawer  and  the  acceptor,  the  drawer  in 
discounting  the  bill  with  bill  brokers  in  the 
city  of  London  has  an  implied  authority  from 
the  acceptor  to  deal  with  them  in  the  ordinary 
course  of  t^eir  business,  and,  consequently,  that 
the  bill  brokers  have  an  implied  authority  from 
the  acceptor  to  make  themselves  liable  on  the 
bill  under  theii*  guarantee  to  their  bankers,  and 
are,  in  the  event  of  the  bankruptcy  of  the 
acceptor,  entitled  to  prove  against  his  estate 
for  what  they  have  paid  to  the  bankers  in 
respect  of  the  bill  under  their  guarantee.  Held, 
also,  that  the  bill  brokers  are  entitled  to  prove 
against  the  estate  of  the  acceptor  for  interest 
upon  the  amount  which  they  have  paid  under 
their  guarantee.  Petre  v.  Dtbneombe  (2  L.  M.  &  P. 
.10^  and  BUehmim  v.  Stewart  (3  Drew.  271) 
approved  and  followed.  Bishop,  Ex  parte.  Fox, 
In  re,  60  L.  J.,  Ch.  18 ;  16  Ch.  D.  400 ;  43  L.  T. 
166  ;  29  W.  B.  144— C.  A- 

Agreement  for  Loan.] — ^An  agreement  for  a 
loan,  provided  that  the  borrower  should  pay  to 
the  lender  interest  on  the  sum  agreed  to  be 
advanced,  from  a  day  specified  until  the  com- 
pletion of  the  loan,  or  until  it  should  be  broken 
off  and  such  interest  paid ;  the  loan  having  been 
broken  off  and  the  interest  left  unpaid  : — Held, 
that  the  borrower  was  only  liable  for  interest 
down  to  the  day  of  the  breaking  off  of  the  loan. 
Caimes  v.  Lambert,  Ir.  B.  7  C.  L.  664. 


Acoount  stated.] — ^In  an  action  to  recover  t 
balance  of  an  account,  interest  will  not 
allowed,  unless  it  appears  from  the  accou 
itself  that  interest  has  been  allowed  on  form 
balances,  which  proves  the  mode  of  deali: 
between  the  parties.  Nicliol  v.  Tliompson, 
Camp.  62,  n. 

Where  money  due  on  a  balance  of  aoooan 
is  awarded  to  be  paid  on  a  particular  day,  at 
particular  place,  if  duly  demanded  there  on  t 
day,  it  canies  interest  afterwards.    Pinkom 
TvcUngton,  3  Camp.  468. 

The  mere  act  of  striking  the  balance  of  \ 
account  between  two  parties,  for  goods  sold,  do 
not  entitle  the  party  in  whose  favour  the  balan 
is,  to  interest  from  that  time,  unless  the  mon< 
then  was  to  be  paid.  Chalie  v.  York  (DyJu 
6  Esp.  46. 

Interest  is  due  on  an  account  stated  for  mon< 
lent.  Blarney  v.  Hendrick,  2  W.  Bl.  761  ;  3  Wi 
206. 

In  an  action  upon  an  account  stated  betwo 
merchant  and  merchant  the  juiy  may  gi' 
interest  from  the  day  the  account  was  state 
lb. 

No  interest  on  the  balance  of  a  stated  acooui 
is  provable  under  a  commission,  unless  by  expre 
contract.    Fumeaux,  Ex  parte,  2  C<uc,  219. 

Equity  will  allow  interest  upon  a  gross  su 
laid  out  by  one  merchant  for  another,  thou^ 
there  was  an  account  current  between  thee 
Oinioh%md  v.  Barker,  Bidgw.  286. 

Work  and  Labour.] — In  an  action  for  woi 
and  labour  and  money  paid,  the  jury  may  i 
their  verdict  calculate  interest  on  the  monc 
really  advanced,  bat  not  on  the  damages  for  tl 
work  and  labour.  Trelawney  v.  Thofiuis,  1 H.  £ 
303. 

Although  the  jury  on  the  execution  of  a  wr 
of  inquiry  cannot  give  interest  in  an  action  f( 
work  and  labour,  yet,  where  they  have  deducte 
on  the  whole  amount  of  the  plaintiff's  deman 
lOZ.  per  cent.,  in  conformity  with  an  agreemei 
between  the  parties  that  such  deduction  shoul 
be  made  for  ready  money,  they  may  r^illow  th 
plaintiff  a  proportional  part  of  that  deduction,  o 
the  balance  found  to  be  due  to  him,  and  whic 
had  remained  for  a  considerable  time  unpaic 
Milsom  V.  ffayward,  9  Price,  134. 

Xoney  had  and  rooolTed.] — Independently  o 
3  &  4  Will.  4,  c.  42,  s.  28,  interest  is  not  reoovei 
able  in  an  action  for  money  had  and  received 
FruUing  v.  Schroeder,  2  Scott,  143 ;  2  Bing 
(K.O.)  77  ;  4  L.  J.,  C.  P.  290. 

Honey  Paid.] — ^Where  the  plaintiff  expend 
money  at  the  request  of  the  defendant,  h< 
cannot  recover  interest,  unless  there  is  a  contrac 
to  pay  it  Carr  v.  Edwards,  3  Stark.  132.  S.  P. 
ffieks  V.  Mareco,  6  Car.  &  P.  498.  And  6e< 
Tappenden  v.  Bandall,  2  Bos.  &  P.  467 ;  6  B.  R 
662. 

In  Admiralty  JK^iiion.] — ^In  an  action  in  the 
Admiralty  Division,  which  could  not,  prior  to  the 
Judicature  Acts,  have  been  tried  in  the  Admiralty 
Court,  the  defendant  made  no  objection  to  the 
jurisdiction,  and  interest  was,  according  to  the 
practice  in  the  Admiralty  registry,  allowed  on 
the  assessed  damages  fi'om  the  time  when  the 
plaintiffs'  claim  arose.  In  another  action  trans- 
ferred by  consent,  after  verdict  for  the  plaintiff, 
to  the  Admiralty  Division  for  the  assessment  of 


165 


INTEEEST— ^«o«;ancc  of. 


166 


the  damages  by  the  registrar  and  merchants,  the 
«ame  practice  was  f(3lowed  in  regajxl  to  the 
interest : — Held,  that  interest  on  the  damages 
was  properly  awarded  by  the  registrar  on  the 
gronml  that  the  parties,  in  both  cases,  having 
proceeded  on  the  understanding  that  the 
Admiralty  practice  should  apply,  had  impliedly 
consented  to.  abide  by  such  practice.  Tlu  Oer- 
trude,  The  Baron  Aberdare,  13  P.  D.  105 ;  59 
L.  T.  251 ;  36  W.  B.  616 ;  6  Asp.  M.  C.  315— G.  A 

Since  the  incorporation  of  the  High  Court  of 
Admiralty  in  the  High  Court  of  Justice,  an 
award  of  salvage  is  a  judgment  debt,  and  as  such 
bears  interest  from  the  date  of  entry  of  judg- 
ment, the  taxed  costs  bearing  interest  from  the 
date  of  signing  of  the  allocatur.  The  Jow4 
Brothers,  40  L.  J.,  Adm.  75  ;  3t  L.  T.  164. 

In  a  collision  action  in  rem  not  instituted  till 
twelve  years  after  the  collision,  the  court  allowed 
interest  for  twelve  years  on  the  damages 
awarded.  Thei£oHg  Magnu*,  [1891]  P.  223  ;  65 
L.  T.  231. 

In  all  cases  where  the  liability  of  the  owner  is 
limited,  the  court  will  give  interest  on  the 
limited  amount  from  the  time  of  the  collision. 
The  Xorthumhria,  39  L.  J.,  Adm.  3  ;  L.  B.  3  Adm. 
€ ;  21  L.  T.  681 ;  18  W.  R.  188. 

2.  UxDEB  3  ft  4  Will.  4,  c.  42,  s.  28. 

Written  Imtmrneiit  mnst  be  the  Contract.] — 
The  written  instrument  must  be  itself  the  contract 
by  which  the  debt  is  payable,  and,  therefore,  a 
written  application  for  a  loan  till  a  fixed  day,  is 
not  an  instrument  by  virtue  of  which  money  is 
payable  within  the  3  &  4'WilL  4,  c.  42,s.28,  so  as  to 
enable  a  jury  to  give  interest  as  daznages,  though 
the  loan  is  made  on  the  terms  of  the  application. 
Taylor  v.  Holt,  8  H.  &  C.  452  ;  34  L.  J.,  Ex.  1  ; 
11  L.  T.  347  ;  13  W.  R.  78. 

Sums  eertain  Payable  at  a  eertain  Time — 
Demand  with  Votloe  that  Interest  will  be 
elaimed.] — ^An  award  was  made  by  which  it  was 
directed  that  monthly  accounts  should  be  made 
up  and  completed  within  a  reasonable  period  (uid 
as  early  as  possible ;  for  example,  the  February 
accounts  were  to  be  exchanged  in  May,  and  pay- 
ment of  not  less  than  75  per  cent,  of  the  balance 
appearing  to  be  doe  on  the  face  of  the  accounts 
so  exchanged  was  to  be  made  as  soon  after 
Ist  June  as  possible,  and  not  later  than  15th  June. 
The  accounts  were  to  be  verified  by  the  end  of 
June,  and  failing  verification  within  two  months 
from  the  date  of  the  exchange,  the  payments  on 
account  were  to  cease  until  such  verification  was 
completed : — Held,  that  interest  could  not  be 
allowed  under  Lord  Tenterden's  Act  (3  &  4 
WiU.  4,  c.  42),  s.  28,  on  the  balances  appearing  to 
be  due  on  the  face  of  the  accounts,  as  (i.)  there 
was  under  the  award  no  sum  certain  payable  at 
a  certain  time  by  virtue  of  a  written  instrument ; 
(ii.)  nothing  had  been  done  equivalent  to  a 
demand  for  the  amounts  with  notice  that  interest 
would  be  claimed.  L,  C.  ^  D.  Ry,  v.  8,  JB.  My., 
63  L.  J.,  Ch.  93  ;  [1893]  A.  C.  429  ;  1  B.  275  ; 
69  L,  T.  637  ;  58  J.  P.  36— H.  L.  (E.) 

Interest  on  sums  of  money  cannot  properly  be 
allowed  by  a  jury  on  the  trial  of  an  issue,  under 
3  &  4  WilL  4,  c.  42,  s.  28,  where  the  sums  are 
not  payable  by  virtue  of  any  written  instrument 
at  a  certain  time,  or  where  no  demand  of  pay- 
ment in  writing  within  the  meaning  of  the  act 
has  been  made.  Harper  v.  IVilliaau,  4  Q.  B. 
219  ;  12  L.  J.,  Q.  B.,  227. 


Sum  Payable  at  Time  eertain.] — ^By  charter- 
party  a  ship  was  to  load  from  tne  charterer's 
agents,  a  fim  and  complete  lading,  and  proceed 
to  London,  and  discharge  there,  a  lump  sum 
freight  of  5,000/.  to  be  paid  after  entire  discharge 
and  right  delivery  of  the  caigo,  in  cash,  two 
months  after  the  date  of  the  ship's  report  inwards 
at  the  custom-house : — Held,  that  the  shipowner 
was  not  entitled  to  interest,  as  the  principal  sum 
was  not  payable  at  a  time  certain.  McreJiant 
Shipping  Co,  v.  Armitage,  43  L.  J.,  Q.  B.  24 ; 
L.  B.  9  Q.  B.  99;  29  L.  T.  809  — Ex.  Ch. 
Bevereing  22  W.  B.  11.  S.  P.,  L.  C,  3^  J).  Ry.  v. 
8,  JS,  Ry,,  supra. 

In  order  to  entitle  a  creditor,  under  3  &  4 
Will.  4,  c.  42,  s.  28,  to  interest  on  a  debt  from 
the  time  when  the  debt  was  payable,  '*  if  such 
debt  be  payable  by  virtue  of  some  written 
instrument  at  a  certain  time,"  it  is  not  necessary 
that  the  day  for  the  payment  should  be  men- 
tioned in  the  instrument ;  it  is  sufficient  if  a 
time  or  event  be  fixed,  the  date  of  which  can  be 
ascertained  afterwards.  Dunootnbe  v.  Brigltton 
Club  and  Norfolk  Hotel  Co.,  44  L.  J.,  Q.  B.  216  ; 
L.  B.  10  Q.  B.  371 ;  32  L.  T.  863 ;  23  W.  B. 
796. 

Therefore,  where  a  person  supplied  furniture 
on  the  written  terms  one-third  in  cash,  and  bills 
at  six  and  twelve  months  for  the  balance : — 
Held,  that  the  case  was  within  the  section,  and 
he  was  entitled  to  interest  on  the  one-third  from 
the  time  the  goods  were  delivered.    Ih. 

To  entitle  a  jury  to  give  interest  as  damages 
under  3  &  4  WilL  4,  c.  42,  s.  28,  it  is  not  neces- 
sary that  the  person  claiming  interest  should 
have  demanded  payment  of  a  sum  certain  at  a 
time  certain;  it  is  enough  that  the  demand 
should  be  of  a  sum  and  at  a  time  which  can  be 
reasonably  rendered  certain.  Geake  v.  Ross,  44 
L.  J.,  C.  P.  315  ;  32  L.  T.  666 ;  23  W.  B.  658. 

The  contract  between  a  railway  company  and 
a  contractor  provided  that  payments  should  be 
made  monthly,  as  the  works  proceeded,  on  the 
certificates  of  the  company's  engineer.  There 
was  no  stipulation  in  the  contract  in  reference 
to  the  payment  of  interest  to  the  contractor  on 
any  sums  due,  but  not  paid  to  him.  The  con- 
tractor made  a  demand  in  writing  for  a  sum  as 
the  balance  due  to  him,  and  claimed  interest 
thereon.  His  accounts  were  disputed,  but  on  a 
bill  filed  by  him  against  the  company,  the  result 
shewed  that  he  was  entitled  to  a  balance  less 
than  one-half  of  the  sum  which  he  had  claimed 
to  be  due  from  the  company : — Held,  that  the 
contractor  was  not  entitled  to  interest  under 
3  &  4  WilL  4,  c.  42,  s.  28,  the  demand  in  writing 
for  payment  not  being  of  a  sum  ceitain  pavable 
at  a  certain  time.  HiU  v.  South  Staffordshire 
Ry.,  43  L.  J.,  Ch.  556  ;  L.  B.  18  Eq.  154. 

An  instrument  for  securing  money  lent,  where- 
by the  borrower  promised  to  pay  the  creditor 
135Z.  in  one  month  after  his  arrival  in  England, 
carries  no  interest.  Page  v.  Newttian,  4  M.  &  By. 
305  ;  9  B.  &  C.  378 ;  7  L.  J.  (o.s.)  K.  B.  267. 

A  sum  certain  payable  under  a  written  instru- 
ment so  many  days  after  death  is  a  sum  payable 
at  a  certain  time  within  3  &  4  WilL  4,  c.  42,  s.28, 
and  therefore  carries  interest  after  the  period 
fixed  for  payment  has  expired.  Homer,  In  re, 
Foohs  V.  Horner,  66  L.  J.,  Ch.  694  ;  [1896]  2  Ch. 
188 ;  74  L.  T.  686 ;  44  W.  B.  556. 

Benutnd  in  Writing— What  inffleient.]~In 
May,  1872,  a  country  solicitor  commenced  a  suit 
against  his  London  agent,  claiming  an  account 
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and  taxation  of  the  bills  of  costs  between  them. 
The  defendant  filed  his  answer  in  October,  1872, 
and  thereby  alleged  a  large  balance  due  to  him, 
and  claimed  interest  thereon.  He  had  also,  in 
1869,  furnished  the  plaintiff  with  an  account 
which  contained  items  for  interest.  In  1875  a 
copy  of  the  account  was  inclosed  in  a  letter 
which  referred  to  the  account,  but  made  no 
formal  demand  of  payment,  and  which  was 
signed  by  a  firm  of  solicitors  as  his  agents : — 
Held,  that  neither  the  answer  nor  the  letter 
inclosing  the  account  was  a  sufficient  demand  in 
writing  or  notice  within  3  &  4  Will.  4,  c.  42,  s.  28. 
Ward  V.  Eyre,  49  L.  J.,  Ch.  657  :  15  Ch.  D.  130 ; 
43  L.  T.  525  ;  28  W.  R.  712— C.  A. 

A  claim  for  interest  made  in  a  writ  for  the 
first  time  is  not  such  a  demand  in  writing  of 
interest  as  is  required  by  s.  28  of  3  &  4  WiU.  4, 
c.  42.  Rhymney  Ry.  v.  Rhymney  Iron  Co,,  59 
L.  J.,  Q.  B.  414  ;  26  Q.  B.  D.  146  ;  63  L.  T.  407  ; 
38  W.  R.  764— C.  A. 

The  plaintiff,  having  for  some  years  supplied 
coal  to  an  unregistered  mining  company,  wrote 
a  letter  to  the  defendant,  who  was  a  shareholder, 
containing  the  following  passages:  "I  feel  it 
my  duty  to  write  to  you  about  my  claim  on  this 
company.  They  owe  me,  for  balance  of  coal 
account  and  interest,  over  1,100?.  .  .  .  Now,  I 
must  ask  you  the  plain  question,  why  is  not  my 
account  paid  ?  .  .  .  I  must  now  give  you  notice 
that  if  my  account  with  this  mine  be  not 
settled  on  or  before  the  1st  day  of  November 
next,  I  shall  instruct  my  solicitor  to  take  the 
necessary  proceedings  to  recover  the  money  this 
company  owes  me  "  : — Held,  a  sufficient  demand 
within  3  &  4  WilL  4,  c.  42,  s.  28,  to  justify  a  jury 
giving  interest  from  the  date  of  such  letter. 
GeaTts  v.  Boss,  44  L.  J.,  C.  P.  315  ;  32  L.  T.  666  ; 
23  W.  R.  658. 

Before  action  brought,  the  plaintiff,  by  letter 
to  the  defendant,  demanded  repayment  of  the 
whole  of  the  deposits  which  he  had  paid  on 
shares  in  a  company,  which  afterwards  proved 
an  abortive  undertaking,  adding  that  he  should 
expect  to  be  paid  5Z.  per  cent,  interest  from  a 
time  specified,  which  was  prior  to  the  date  of  the 
letter : — Held,  a  sufficient  demand  of  payment 
within  3  &  4  Will.  4,  c.  42,  s.  28,  to  entitle  the 
jury  to  give  interest  from  the  date  of  the  demand 
until  the  time  of  payment.  LoTuLeshorov^h 
(^Lord)  V.  MotoaU,  4  El.  &  Bl.  1 ;  2  0.  L.  R. 
1181 ;  23  L.  J.,  Q.  B.  38 ;  18  Jur.  1094 ;  2  W.  R. 
568— Ex.  Oh. 

An  attorney  may  give  notice  that  he  will  claim 
interest  on  his  bill  of  costs  delivered  to  his  client 
from  the  date  of  the  notice.  Berrington  v. 
PkUlips,  1  M.  &  W.  48 ;  1  Tyr.  &  G.  322 ;  4 
D.  P.  0.  758  ;  5  L.  J.,  Ex.  127. 

A  notice  of  a  call  on  a  contributory  under  a 
voluntary  windine-up,  under  the  supervision  of 
the'COTirt',  stated  tibat,  if  the  call  was  not  paid  at 
the  time  appointed,  intei-est  would  be  charged 
thereon  at  the  rate  of  5  per  cent.  The  articles 
provided  for  interest  on  calls : — Held,  that  the 
notice  that  interest  would  be  charged  came 
within  3  &  4  WilL  4,  c.  42,  s.  28  ;  and  the  court 
ordered  the  contributory  to  pay  the  call  with 
interest  thereon  up  to  the  date  of  payment. 
Lintott,  Ex  parte,  Overend,  6himey  ^  Co.,  In  re, 
36  L.  J.,  Oh.  610 ;  L.  R.  4  Eq.  184  ;  16  L.  T.  228 ; 
15  W.  R.  617. 

A  general  intimation  upon  a  tradesman's 
account  that  interest  would  be  charged  after 
one  year's  credit  cannot  be  considered  as  refer- 
ring to  each  item  in  the  account,  and  is  not  a 


sufficient  notice  claiming  interest  within  s.  28 
3  &  4  Will.  4,  c.  42.  Edwards,  In  re,  WUlia 
V.  Trench,  61  L.  J.,  Oh.  22  ;  65  L.  T.  453. 

Bate  of.] — Interest  at  4?.  per  cent,  v 

be  allowed  on  the  amount  for  a  demand 
work  and  labour  in  an  administration  suit 
equity,  from  the  time  when  the  demand  ; 
interest  was  made,  under  3  &  4  Will.  4,  c.  42,  & : 
MUdmay  v.  Methuen,  3  Drew.  91. 


At  what  Period  to  be  Oiyen.] — A  decla; 

tion,  after  reciting  an  agreement,  dated  27th 
April,  1840,  between  the  plaintiff  and  the  def( 
dant,  and  that  the  defendant  was  indebted 
the  plaintiff  in  60Z.,  to  be  repaid  with  intere 
stated  the  agreement  thus  :  That  the  sum  of  6 
shall  remain  in  the  hands  of  the  defendant  fn 
the  date  hereof,  for  one  whole  year ;  that,  at  t 
expiration  of  that  period  (if  the  interest  shall 
then  paid,  and  no  notice  be  then  given  to  call 
the  same),  the  601.  shall  continue  in  the  han 
of  the  defendant  for  another  year,  and  so 
from  year  to  year,  until  notice  in  writing  shi 
be  given  by  the  plaintiff  to  call  in  the  sam 
that  twelve  calendar  months'  notice  in  writi: 
shall  be  given  to  call  in  the  601.,  and  that,  at  t 
expiration  of  the  notice,  the  same  shall  be  pa 
by  instalments  of  lOl.  every  third  month,  un 
the  whole  amount  be  paid,  the  first  payment 
lOZ.  to  be  made  at  the  expiration  of  fiftei 
months  from  the  date  of  the  notice,  so  that  t] 
whole  amount  of  601.  shall  be  paid  by  the  end 
two  years  and  six  months  from  the  date  of  tl 
notice.  The  declaration  stated  that,  on  t] 
29th  of  May,  1846,  a  notice  in  writing  of  th 
date  was  served  upon  the  defendant,  to  call  : 
the  601.,  and  alleged  that,  although  twel' 
calendar  months  from  the  date  of  service  of  tl 
notice  had  elapsed  before  action,  and  althou§ 
six  months  from  the  expiration  of  the  tweb 
calendar  months  had  also  elapsed  before  tl 
action,  and  although  two  instalments  hs 
become  due  and  payable  from  the  defendan 
yet  the  defendant  had  not  paid  the  two  insta 
ments  : — ^Held,  that  the  notice  to  pay  the  princ 
pal  sum  might  be  given  at  any  period  of  tl 
year,  and  that  the  payment  of  the  instalment 
was  to  be  calculated  from  the  date  of  the  notic 
and  not  from  the  end  of  the  current  year,  und« 
the  agreement.  Brown  v.  HartiU,  2  Ex.  846 
17  L.  J.,  Ex,  278. 

In  what  Cases.] — By  a  decree  made  in  187: 
the  defendants  were  declared  liable  in  respect  e 
coal  wrongfully  removed  by  them  from  under  th 
land  of  the  plaintiffs,  and  an  inquiry  was  directe 
as  to  the  quantity  and  value  of  the  coal  so  takei 
After  the  decree  the  defendants  died,  and  th 
inquiry  was  continued  against  their  represents 
tives.  In  1889  the  official  referee  reported  th 
value  of  the  minerals  taken.  In  1890,  on  th 
further  consideration  of  the  action,  the  plaintiff 
claimed  to  be  entitled  to  interest  on  the  amoun 
so  found  : — ^Held,  first,  that  the  action  was  no 
an  action  for  trover  or  trespass  de  bonis  aspor 
tatis,  and  that  interest  conld  not  be  claime( 
under  s.  29  of  3  &  4  Will.  4,  c.  42  ;  secondly,  tha 
assimiing  interest  might  have  been  awarded  b^ 
the  decree  on  the  theory  that  this  was  ai 
equitable  action  to  compel  a  wrongdoer  to  accoun 
for  benefits  accruing  to  his  estate  by  reason  o: 
his  wrongful  act,  the  plaintiffs'  claim  was  barrec 
by  lapse  of  time.  Phillips  v.  ffomfray,  61  L.  J. 
Oh.  210 ;  [1892]  1  Oh.  466  ;  66  L.  T.  657— C.  A 
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3  &  4  WilL  4f  c.  42,  8.  28,  does  not  apply  to 
suits  on  bonds  given  to  secure  an  annuity. 
Crau  V.  Bedindfitld,  2  Sim.  35  ;  10  L.  J.,  Ch.  219. 

The  H.  and  S.  railway  company  having 
agreed  to  let  its  line  to  the  N.  E.  company, 
which  had  taken  possession  under  the  agreement, 
filed  a  specific  performance  bill  against  it.  Rent 
was  due  from  the  N.  £.  company  to  the  H.  and  S. 
company,  and  the  lessee  company  gave  the  lessor 
company  notice  that  the  money  would  be  paid 
into  court,  whereupon  the  lessor  company  gave 
the  lessee  company  notice  that  unless  the  amount 
were  paid,  interest  w^ould  be  claimed  under  the 
28th  section  of  the  statute  3  &  4  Will.  4,  c.  42. 
The  defendants  obtained  ex  parte  an  order  that 
they  might  be  at  liberty  to  pay  the  rent  into 
court.  The  money  was  paid  into  court,  and 
the  lessor  company  presented  a  petition  for  its 
payment  out,  and  that  the  lessee  company 
should  pay  interest  thereupon : — Held,  that  they 
thereby  obstructed  the  recovery  of  interest  at 
law,  and  that  the  court  had  jurisdiction  to  order 
payment  of  interest : — Held,  also,  that  the  lessor 
company  was  entitled  to  interest  on  the  amount 
paid  into  court,  as  such  payment  (which  was  an 
abuse  of  the  process  of  the  court)  had  defeated 
its  right  to  interest  under  the  statute,  the  28th 
section  giving  a  title  to  interest  in  respect  of  a 
debt  for  which  an  action  is  brought.  Hxdl  aTid 
Selhy  Ry.  v.  N.  E,  Ry,,  6  De  G.  M.  &  G.  872  ; 
24  L.  J.,  Ch.  109  ;  3  W.  E.  129. 

When  by  a  contract  a  sum  of  money  is 
payable  at  a  time  certain,  and  upon  a  sum  to 
be  ascertained  on  a  certain  date,  but  a  dispute 
occurs  as  to  the  amount  which  is  settled  by 
the  court,  interest  is  payable  under  3  &  4  WilL  4, 
c.  42.     MacUntosh  v.  G.  W.  Ry.,  4  Giff.  683. 

XTpon  the  winding-up  of  a  company  under  the 
direction  of  the  court,  interest  will  be  allowed 
on  simple  contract  debts  from  the  date  of  the 
debt,  out  of  calls  made  upon  contributorics,  in 
any  case  where  a  jury  might  have  given  interest 
in  the  shape  of  damages,  under  3  &  4  Will.  4, 
c.  42.  TimeM  Ijuurance  Co.,  Eac  parte,  State  Fire 
Insurance  Oo^  In  re,  34  L.  J.,  Ch.  436 ;  10  Jur. 
(N.8.)  1176 ;  11  L.  T.  489  ;  13  W.  B.  152. 

Courts  of  equity  are  not  limited  by  3  &  4 
Vict.  c.  42,  8.  28,  as  to  allowance  of  interest. 
Spartali  ▼.  Qmttadini,  20  W.  B.  823 ;  21  W.  B. 
116. 

B.  RATE  AND  COMPUTATION. 

Bate  —  Allowanoe  by  Court]  —  There  Is  no 
general  rule  as  to  the  rate  of  interest  the  court 
will  allow  on  repayment  of  consideration-money 
expressed  in  an  absolute  assignment,  which  is 
treated  only  as  a  security  for  such  consideration- 
money  ;  and  where  the  assignee  of  a  reversionary 
interest  in  a  trust  fund  -was  the  solicitor  to  the 
trust  estate,  and  there  was  evidence  of  the  assign- 
ment having  been  at  an  under  value,  the  court 
allowed  interest  at  5  percent.     Uniwarth,  In  re, 

2  Drew.  &  Sm.  337  ;  13  W.  R.  448. 

Where  default  has  been  made  in  performance 
of  a  covenant  to  pay  a  sum  of  money,  the  court 
wiU  allow  interest  at  5Z.  per  cent.  Krmpp  v. 
Burnaby,  30  L.  J.,  Ch.  844  ;  6  L.  T.  52  ;  9  W.  R. 
765. 

The  usual  rate  at  which  interest  ought  to  be 
calculated  in  administration  proceedings  is  now 

3  per  cent,  per  annum.  The  old  rate  of  4  per 
cent,  ought  to  be  abandoned.  Ooodenough, 
In  re,  Marland  ▼,  Williams,  65  L.  J.,  Ch.  71 ; 
[1895]  2  Ch.  637  ;  13  R.  464  ;  73  L.  T.  152  ;  44 


W.  R.  44.  And  see  CUvelaneTi  (^Duke)  Estate, 
In  re,  66  L.  J.,  Ch.  29  ;  [1895]  2  Ch.  542  ;  13 
R.  715  ;  73  L.  T.  313.  8.  P.,  Zambtfrt,  In  re, 
Moore  v.  Middleton,  66  L.  J.,  Ch.  624  ;  [1897] 
2  Ch.  169  ;  76  L.  T.  752  ;  45  W.  R.  661. 

Interest  directed  to  be  computed  at  5  per 
cent.,  the  Lord  Chancellor  Bacon  observing  he 
had  always  been  of  opinion  that  a  party  with- 
holding money  from  a  person  entitled  to  it  ought 
to  pay  the  pei'son  thus  injured  the  interest  which 
he  might  have  made  of  it  if  it  had  been  paid 
before.  Rurnell  v.  Broum,  1  Jac.  &  WaUt.  175  ; 
21  R.  R.  136. 

Though  by  a  deed  5/.  per  cent,  per  annum  was 
agreed  to  be  allowed,  yet  it  appearing  that  the 
money  had  been  placed  in  the  government 
fimds,  which  yielded  but  4  per  cent.,  the  court 
reduced  the  interest  to  4  per  cent.  Lechmere 
V.  Carliile,  3  P.  W.  227. 

A  debt  by  covenant  in  marriage  articles,  and 
no  mention  of  interest,  the  court  would  not 
reduce  it  lower  than  6  per  cent.  Suoynfen  ,y* 
Scawen,  1  Ves.  99  ;  Dick.  117. 

The  testator  covenanted  to  pay  a  sum  of 
money  to  trustees,  on  the  trusts  of  his  settle- 
ment. He  made  default : — Held,  that  his  estate 
was  liable  to  pay  4  and  not  5  per  cent,  interest. 
Smith  Y.  CovlesUyn,  11  Beav.  482. 

Interest  decreed  to  the  full  amount  produced 
by  a  fund  wrongfully  withheld  from  the  pro- 
prietor,  at  4  per  cent,  upon  a  demand,  estab- 
lished as  a  debt  against  the  funds  of  others. 
Orfwd  (EarV)  v.  ChurohUl,  3  Ves.  &  B.  59. 

Where  a  creditor,  with  the  view  of  a  speedy 
payment,  agreed  to  accept  4Z.  per  cent,  interest : 
— Held,  that  mere  delay  in  the  payment  did  not 
entitle  him  to  charge  6Z. ;  the  evidence  failing  to 
shew  that  the  delay  was  attributable  to  miscon- 
duct on  the  part  of  the  debtor.  Scott  v.  Sandenian, 
1  Macq.  H.  L.  293. 


Special  Bate  for  certain  Time.] — An 


owner  of  a  vessel  mortgaged  it  as  a  security 
for  a  debt,  with  a  proviso  for  redemption,  on 
payment  of  the  principal  and  interest  at  the  rate 
of  10/.  per  cent,  in  six  months.  The  principal  not 
having  been  paid  at  that  time : — Held,  that 
interest  continued  payable  at  the  rate  of  lOi. 
per  cent.  Morgan  v.  Jones,  8  Ex.  620  ;  22  L.  J., 
Ex.  232. 

In  an  action  against  the  drawer  of  a  bill  for 
200Z.,  with  101,  per  cent,  interest : — ^Held,  that 
the  holder  might  recover  interest  at  10/.  per  cent, 
from  the  time  when  the  bill  became  due,  as  well 
as  for  the  time  during  which  it  was  running. 
Kcc'Tie  V.  Xee7ie,  3  C.  B.  (N.8.)  144 ;  27  L.  J., 
C.  P.  88. 

Although  the  rate  of  interest  agreed  on  for 
the  time  certain  is  usually  adopted  as  the  proper 
measure  of  the  damages  for  the  subsequent  delay, 
the  tribunal  may  look  at  aU  the  circumstances  of 
the  case,  and  award  such  a  rate  of  interest  as  shall 
appear  fair  and  reasonable.  Cook  y.  Fowler,  43 
L.  J.,  Ch.  865  ;  L.  R.  7  H.  L.  27. 

Wlien  the  holder  of  a  warrant  of  attorney  to 
enter  judgment  for  a  fixed  sum  on  a  day  named, 
with  interest  at  the  rate  of  51,  per  cent,  per  month 
and  costs,  did  not  enter  up  judgment,  and  did  not, 
the  grantor  of  the  instrument  having  died,  make 
any  definite  claim  against  his  debtor's  estate  for 
the  space  of  four  years  and  upwards  : — Held,  that 
the  tribunal  before  whom  the  claim  at  last  came, 
was  justified  in  awarding  by  way  of  damages  such 
a  rate  of  interest  as  the  holder  of  the  warrant  of 
attorney  would  have  been  entitled  to,  according 


171 


INTEBEST— i2o<6  and  Computation. 


V, 


to  the  ordinary  rule  of  the  Court  of  Chancery, 
had  he  entered  up  judgment  on  the  day  nameid 
in  the  defeasance  to  the  warrant  of  attorney, 
namely,  at  the  rate  of  4  per  cent.    lb. 

There  is  no  rule  of  law  that,  upon  a  contract 
for  the  payment  of  money  on  a  day  certain,  with 
interest  at  a  fixed  rate,  down  to  that  day,  a 
farther  contract  for  the  continuance  of  the  same 
rate  of  interest  is  to  be  implied.    lb, 

Admif  lion  of  Bate  by  Debtor.] — ^Where  a 

surety  had  been  compelled  to  make  certain  pay- 
ments through  default  of  the  principal  debtor, 
and  an  account  containing  these  was  submitted 
to  the  debtor  with  interest  charged  upon  them 
at  the  rate  of  51.  per  cent.,  and  a  balance  stated 
which  the  debtor  acknowledged  to  be  correct 
and  recoverable  "  under  the  trusts  of  the  deed  of 
indemnity  "  : — Held,  in  estimating  the  damages, 
that  the  ]ury  might  take  into  consideration  the 
rate  of  interest  stated  in  the  account  approved 
of  by  the  debtor.  Petre  v.  Duncombe^  2  L.  M.  &  P. 
107  ;  20  L.  J.,  Q.  B.  242  ;  15  Jur.  86. 

8  ft  4  WUl.  4,  e.  42,  8.  28.]— Rate  of 

interest  payable  under  3  &  4  Will.  4,  c.  42,  s.  28, 
discussed.  L.  C.  Jt  D.  Ry*  v.  S.  E,  Ry.^  61  L.  J., 
Ch.  294  ;  [1892]  1  Ch.  120  ;  65  L.  T.  722  ;  40 
W.  R.  194—0.  A.    See  S.  C,  in  H.  L.  ante,  col,  163. 

Interest  at  4  per  cent,  will  be  allowed  on 
the  amount  of  a  demand  for  work  and  labour 
in  an  administration  suit  in  equity,  from  the 
time  when  the  demand  for  interest  was  made, 
under  3  &  4  Will.  4,  c.  28.  Mildmay  v.  MethueUy 
8  Drew.  91. 


Judgment  Bebt.]— The  effect  of  s.  17  of 


1  &  2  Vict.  c.  110,  is  that  interest  at  the  rate 
of  4  per  cent,  is  a  debt  necessarily  attached  to 
every  judgment  debt,  and  recoverable  at  law  as 
a  debt ;  and  the  judgment  creditor  is  not  con- 
fined to  the  remedy  by  execution  mentioned  in 
the  section.  Therefore,  where,  in  the  case  of  a 
deceased  insolvent  debtor  who  became  insolvent 
before  1869,  a  sum  of  money  subsequently  came 
to  the  hands  of  the  assignee,  out  of  which  the 
principal  of  all  the  debts  entered  in  the  debtor*s 
schedule  was  paid,  it  was  held  that  the  judgment 
debts  were  not  satisfied  within  the  meaning  of  s. 
92  (since  repealed)  of  that  act  until  interest  was 
paid,  and  the  assignee  was  ordered  to  pay  interest 
oefore  handing  over  any  surplus  to  the  repre- 
sentatives of  the  insolvent.  LewU^  Em  jMrte, 
Clagett,  In  re,  36  W.  R.  663— C.  A. 

From  Bemand  of  Bebt]— Under  a  written  con- 
tract for  a  sum  of  money,  payable  on  demand, 
or  a  day  certain,  interest  is  in  equity,  as  at  law, 
payable  from  the  time  of  demand  made,  or  from 
the  fixed  period  of  payment ;  interest  at  5  per 
cent,  under  a  contract  to  give  promissoiy  notes. 
Lowndes  v.  Collens,  17  Ves.  27. 

On  dividend  being  withheld,  assignees  ordered 
to  pay  it,  with  5  per  cent,  interest  from  time  of 
application  to  them  for  payment.  Story ,  Ex  parte, 
Joiinson,  In  re,  4  Deac.  &  0. 604 ;  2  Mont.  &  Ayr. 
64  ;  4  L.  J.,  Bk.  11, 

Where  debt  becomes  due,  and  demand  is  made, 
and  refusal,  equity  will  give  interest,  although  not 
a  penal  bill    Anon.,  2  Eq.  Abr.  470. 

An  owner  of  ironworks  engaged  a  manager, 
and  verbally  agreed  to  pay  him  7^  per  cent, 
of  the  profits,  to  be  made  up  to  500f.  in  any 
year  in  which  the  profits  should  be  less  than 
that  sum.    For  several  years  he  was  paid  at 


the  rate  of  500Z.,  but  it  turned  out  that  in  soi 
of  the  years  the  percentage  of  profits  exceed 
600Z. ;  and  a  sum  consisting  of  the  total  of  the 
overlwilances  had  been  found  due  to  him  : — He 
that,  in  the  absence  of  fraud,  he  was  not  entitl 
to  interest  on  each  overbalance  as  from  the  ye 
in  which  it  was  ascertained,  but  only  to  inten 
from  the  time  of  demand.  R'lshton  v.  Orifte 
L.  R.  10  Eq.  393  ;  18  W.  R.  821. 

A  written  undertaking  to  pay  at  a  day  certaj 
or  on  demand  as  a  promissory  note,  carri 
interest  from  the  day,  or  the  demand,  as  at  la 
it  is  given  by  way  of  damages.  Upton  v.  Fern 
(Lord),  6  Ves.  801. 

Action  on  Coyenaat — Bate  of  Writ.]— 
covenanted  to  pay  B.  2701.  on  the  15th  Decemb 
with  interest  up  to  that  time.  He  did  not  do  i 
and  B.  brou^^ht  an  action  laying  his  damages 
101.  : — Held,  that  B.  could  not  recover  any  mc 
than  the  principal,  the  interest  up  to  the  15 
December,  and  lOl.  more,  although  the  interc 
up  to  the  time  of  the  action  amounted  to  a  larg 
sum.     Wathint  v.  Morgan,  6  Car.  &  P.  661. 

On  Sooteh  Judgment.] — ^Where  a  Scotch  deer 
adjudged  interest  to  be  paid  but  did  not  fix  t 
time  from  which  it  was  to  run  : — Held,  that 
was  payable  from  the  day  of  citation.    Doygl 
V.  Forrest,  1  M.  &  P.  663 ;  4  Bing.  686  ;  6  L. 
(O.S.)  C.  P.  157  ;  29  R.  R.  696. 


C.  COMPOUND  INTEREST. 

Contraet  or  Custom.] — There  cannot  be  a  tit 
to  compound  interest  without  a  contract  expre 
or  implied,  or  custom.    Fergusson  v.  Fyjfe, 
CI.  k,  F.  121. 

Yalidity  of  Contract.] — By  the  law  of  Englan 
a  contract  for  compound  hiterest  is  not  vali 
except  in  mercantile  accounts  current  for  mutu 
transactions.    lb. 

Though  compound  interest  cannot  be  taki 
under  an  antecedent  contract,  accounts  may  1 
settled  even  htOf-yearly  upon  that  princip] 
except  as  to  real  securities.  Reran,  Ex  pari 
9  Ves.  223. 

An  agreement  k  priori  that  interest  shon 
bear  interest,  is  void  ;  but  if  made  at  the  end  < 
the  year,  it  is  valid.  Clanearty  y.  Latouche, 
BaU  &  B.  430. 

Conrse  of  Bosineii.] — ^If  a  party  shews  in  a 
action  for  money  lent,  that  it  was  the  course  < 
deaUng  between  him  and  the  defendant  to  calci 
late  the  interest  every  year  and  add  that  to  tl 
principal,  and  the  next  year  to  calculate  upon  tl 
total,  he  may  recover  interest  calculated  in  tl 
same  way  for  the  years  subsequently  to  tl 
striking  of  the  last  balance  between  the  partie 
Newell  V.  Jones,  4  Car.  &  P.  124. 

In  an  action  to  recover  interest  upon  monc.i 
advanced  to  the  defendant  by  a  bankiug-hous 
it  is  not  sufficient  to  shew  that  it  was  the  custoi 
of  the  house  to  charge  interest  calculated  upo 
half-yearly  rests,  without  also  shewing  that  tli 
defendant  knew  that  such  was  the  practici 
Moored.  Vovghto7i,  1  Stark.  487.  And  see  Dawt 
V.  Pinnt^r,  2  Camp.  486,  n. 

An  agent  who  has  advanced  money  for  hi 
principal  in  effecting  insurances  and  othe 
mercantile  business  is  entitled  to  charge  interest 
and  at  the  end  of  every  year  to  make  a  rest,  ant 


178 


INTEREST— CompoMnd  Interest. 


174 


add  the  interest  then  dae  to  the  principaL 
Bruce  y.  HwHtery  8  Camp.  467. 

In  1847  the  cnstomer  of  a  hank  gave  a  mort- 
gage to  the  hankento  secure  with  interest  at 
&/.  per  cent.,  money  due  and  to  hecome  due  to 
them  upon  a  running  account,  on  which  it  had 
been  usual  to  make  annual  rests,  and  charge 
compound  interest  upon  the  balances : — ^Held, 
that  the  bankers  had  no  right  to  make  rests  after 
the  relation  of  banker  and  customer  had  ceased, 
and  that  the  mortgage  was  a  security  only  for  the 
balance  due  at  the  d&te  of  the  assignment,  with 
simple  interest  from  that  time  at  bU  per  cent, 
per  annum.  CroUkUl  y.  Bovoer^  32  Beay.  86  ;  82 
L  J.,  Ch.  540 ;  9  Jur.  (N.8.)  267  ;  8  L.  T.  135  ; 
11  W.B.411. 

After  an  acquiescence  in  accounts  annually 
furnished  by  bankers,  an  agreement,  that  the 
balance  of  principal  and  interest  shall  bear 
interestwill  be  presumed.  Claneartyy^LaUmohe^ 
1  BaU  ft  B.  429. 

The  mode  of  taking  bankers'  accounts  with 
their  customers  is  by  charging  interest  on  their 
adyances,  in  a  separate  column  up  to  the  day  of 
lo^inent  made,  deducting  the  lodgment  from 
the  principal,  and  so  on  to  the  end  of  the  year, 
when  a  rest  is  made ;  the  balance  of  principal 
and  interest  constituting  the  first  item  in  the 
next  account ;  and  from  the  long  acquiescence 
in  the  accounts  thus  furnished,  the  annual 
balances  directed  to  cany  interest.    Id.  420. 

A  Scotchman  in  Calcutta  opened  an  account 
with  a  banking  and  agency  house  there  in  1786, 
and  died  in  1810,  haying  been  insane  from  1798. 
A  partner  in  the  house,  being  in  Scotland  in 
1812,  enclosed,  in  a  letter  to  the  customer's 
rclatiyes  there,  an  account  current  with  him  from 
1787  to  1810,  signed  by  the  firm,  bringing  out 
annual  balances  in  Ids  fayour,  composed  of 
annual  accumulations  of  Indian  interest  the  last 
balance  expressed  "to  bear  interest  at  9  per 
cent,  per  annum."  In  1835  the  customer's  rela- 
tives obtained  administration  of  his  estate,  and 
prosecuted  actions  which  had  beeoi  bdEore  com- 
menced in  the  Scotch  courts,  on  the  footing  of 
the  account,  against  another  partner  who  joined 
the  firm  in  1793,  and  continued  a  partner  through 
several  changes  till  1820,  when  he  retired  to  his 
estates  in  Scotland,  and  they  claimed  interest  at 
9  per  cent,  upon  the  last  balance  in  1810,  and 
upon  the  annual  accumulations  thereof  since  : — 
Held,  that  a  debt  was  sufficiently  constituted 
against  the  firm  by  the  account  rendered  by 
them,  together  with  interest  at  9  per  cent,  on  the 
last  balance  in  1810,  down  to  final  decree,  and 
that  one  partner  was  bound  by  the  act  of  the 
firm ;  but  that  the  debt  did  not  carry  compound 
interest.    Fergusion  y.  Fyffe,  8  CL  &  F.  121. 

S.  opened  an  account  with  a  bank  and  was 
allowed  to  overdraw  on  signing  the  following 
agreement : — **  In  the  event  of  my  account  being 
overdrawn  it  is  understood  that  the  account  is  to 
be  subject  to  all  charges  and  interest  which  may 
be  chu'ged  by  the  l^nk  from  time  to  time  on 
such  account,  and  in  the  event  of  my  death  such 
interest  and  charges  are  to  continue  until  the 
account  be  paid  ofE."  Compound  interest  was 
regularly  chu-gcd  by  the  bank  with  half-yearly 
rests  and  paid  by  S.  for  more  than  nine  years 
until  his  death,  accounts  being  regularly  stated 
and  settled  between  him  and  the  bank : — Held, 
that  there  was  an  express  contract  that  compound 
interest  should  be  paid  by  S.'s  executors  on  the 
balance  due  at  his  death,  and  that  as  the  accounts 
were  regularly  stated  and  settled  by  S.  with  full 


knowledge  of  his  rights.  Us  exeoutors  could  not 
be  allowed  to  open  the  settled  transactions. 
Stewart  y.  Stewart,  27  L.  B.,  Ir.  351. 

Where  a  deed  is  given  as  security  for  a  fixed 
and  definite  sum,  at  a  fixed  rate  at  interest,  and 
not  for  the  general  balance  of  a  bankine  account, 
it  is  not  open  to  the  bank  in  the  absence  of 
express  contract,  contained  in  the  deed  itself  or 
in  some  instrument  of  equal  degree,  to  charge 
compound  interest  upon  this  sum  or  include  it  in 
the  general  banking  account.  Moue  y.  Salt  (82 
Beav.  269),  followed.    I  h. 

In  the  course  of  accounts  taken  upon  the 
footing  of  an  agreement  allowing  interest,  a 
balance  was  struck  of  the  sum  acknowledged 
to  be  due,  including  an  item  for  coniponnd 
interest: — ^Held,  that  this  was  not  sufficient 
evidence  of  a  settled  dealing  between  the  parties 
to  found  a  charge  for  compound  interest  in  the 
subsequent  parts  of  the  accounts  Page  y.  Broom, 
4  CL  &  F.  436. 

When  aUowad  by  Court] — B.  was  a  surety  for 
A.,  in  a  joint  bond  to  C.  and  B.,  for  180,000/., 
conditioned  to  pay  90,000/.,  with  interest  at  5 
per  cent.  By  a  counter  bond  of  equal  date,  A. 
was  bound  to  B.  in  a  like  penalty,  with  condition 
to  indemnify  B.,  his  heirs,  executors,  &c.,  from 
payment  of  the  said  90^0001.  and  interest,  and 
from  all  damages  he  might  sustain  on  account  of 
the  nonpayment  of  the  said  sum  and  interest. 
After  the  deaths  of  A.  and  B.,  the  executors  of 
B.  were  called  upon  and  did  pay  to  C.  and  D. 
22,000/.,  on  account  of  the  principal,  and  several 
large  sums  for  interest  on  A.'s  death.  In  a  suit 
for  the  administration  of  A.'s  estate,  the  court 
allowed  the  executors  of  B.  to  come  in  as  creditors 
for  the  several  sums  so  paid  by  them,  and  for 
interest  on  the  22,000/.,  but  not  for  interest  on 
the  several  sums  of  money  paid  for  interest  on 
the  original  debt.  Righy  v.  Macfiamara,  2  Cox, 
415  ;  2  B.  B.  92. 

Interest  upon  interest  not  given.  Waring  y. 
Ouridiffe,  1  Yes.  J.  99  ;  1  B.  B.  88. 

Compound  interest  allowed  by  the  court  on 
sums  paid  by  the  tenant  for  life  on  renewals. 
yigliHTigale  v.  Latoson,  1  Bro.  C.  C.  440. 

Bule  as  to  accumulation  of  interest  upon 
interest,  not  to  be  broken  through.  Combe  v. 
Aoland,  Dick.  436. 

Interest  computed  on  various  sums  reported 
due,  and  also  small  arrears  (on  other  sums)  and 
on  costs.  Biekham  v.  Cross,  2  Yes.  471.  S.  P., 
yeal  y.  Att.-Oen.,  Mos.  246. 

Where  a  party  holding  property  subject  to  a 
charge  had  oeen  ordered,  with  lus  consent,  to 
pay  the  amount  into  court,  with  the  interest,  on 
a  certain  day,  and  made  default  on  the  day,  he 
was  ordered  to  pay  further  interest  on  the  prin- 
cipal only.  Wukifuon  y.  Charlestoorth,  2  Seav. 
470. 

Interest  not  to  be  allowed  upon  the  interest  of 
a  bond  debt  conoputed  in  a  report.  Turner  v. 
Turner,  1  Jac.  &  Walk.  39. 

The  sale  of  a  reversionary  interest  in  chancery 
considered  as  the  case  of  an  expectant  heir,  forms 
an  exception  to  the  general  rule,  that  for  mere 
inadequacy  of  value  a  contract  is  not  to  be  set 
aside.  During  the  continuance  of  the  same 
situation,  acquiescence  has  no  effect ;  and  the 
value  is  to  be  estimated  at  the  time  of  the  trans- 
action, not  according  to  the  event.  Interest  at 
5/.  per  cent,  upon  the  money  advanced :  compound 
interest  refused.  Oowland  v.  De  Faria,  17  Ves. 
20  ;  11  B.  B.  9. 
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Creditor's  suit  proving  fruitless,  no  assets 
appearing  to  satisfy  his  demand^  representatives 
of  the  executrix  hedd  trustees  for  representatives 
of  assignee  of  creditor,  of  personal  estate  of  the 
testator,  consisting  of  securities  taken  in  her  own 
name,  and  afteni^irds  received  ;  and  decreed  to 
account  with  interest  for  more  than  forty  years 
upon  the  balance  of  a  settled  account,  composed 
partly  of  interest,  without  proof  being  required 
of  any  agreement  that  such  balance  of  principal 
and  interest  should  carry  interest.  Browne  v. 
Taite,  1  MoU.  397. 

On  Legacies.] — The  testator  gave  to  each  of 
certain  infant  nephews  and  nieces,  by  name, 
400Z.,  "with  compound  interest  at  5  per  cent, 
per  annum,  from  the  day  of  their  birth,  to  be 
settled  on  their  marrying  or  attaining  twenty-one 
years,  whichever  may  firat  happen*' : — Held,  that 
compound  interest  at  5  per  cent,  was  to  run  on 
each  of  the  legacies  from  the  birthdays  of  the 
several  legatees  till  their  marriage  or  majority 
respectively,  and  not  merely  to  tiie  day  of  the 
testator's  death.  Arjiold  v.  Arnold,  2  MyL  &  £. 
865. 

Agaiiut  Acconnting  Party.]  —  Compound 
interest  will  only  be  given  against  an  accounting 
party  when  he  has  employed  the'  money  in  busi- 
ness. Burdiek  v.  GarHck,  39  L.  J.,  Ch.  369; 
L.  R.  5  Ch.  233  ;  18  W.  R.  387. 

Mixing  the  money  with  the  ordinary  account 
of  a  firm  of  solicitors  at  a  bankers'  is  not  such 
employment  in  business  as  wiU  render  a  member 
of  the  firm  liable  to  compound  interest.    lb. 

Under  Awards.] — An  award  is  not  to  be 
impeached  for  allowing  compound  interest,  for 
it  may  be  allowed  in  case  of  a  contract  for  it 
either  express,  or  to  be  inferred  from  the  nature 
of  the  d^dings  between  the  parties.  Morgan  v. 
Math^,  2  Ves.  J.  15  ;  2  R.  R.  163. 

Constmction.] — Interest  at  the  rate  of  1  per 
cent,  per  mensem  to  be  calculated  at  the  end  of 
each  year,  means  interest  calculated  per  mensem, 
but  payable  per  annum  without  compound 
interest  on  monthly  receipts.  jRaJnnder  Narlan 
Roe  V.  Bijai  Oovind  Sing^  2  Moore,  P.  C.  253. 

A  correspondence  took  place  between  a  mort- 
gagee and  a  mortgagor  extending  over  a  series 
of  years,  in  which  :the  mortgagee  stated  his 
intention,  if  the  interest  upon  the  mortgage  debt 
was  not  paid,  to  add  it  to  the  principal,  and  to 
charge  the  same  interest  upon  the  amount  as  the 
mortgage  bore.  The  mortgagor  replied  from 
time  to  time  that  he  could  not  pay  the  interest, 
and  that  it  must  be  added  to  the  claim  of  the 
mortgagee :— Held,  that  it  did  not  amount  to 
an  agreement  to  pay  compound  interest,  and  the 
claim  of  the  mortgagee  was  not  allowed. 
Thompson  v.  ZeitJi,  4  Jur.  (K.S.)  1091. 

D.  BY  WHAT  LAW  GOVERNED. 

Lex  Loci  Contraetni.]  —  Where  a  bill  of 
exchange  drawn  at  one  place  on  a  party  at 
another,  and  in  which  no  mention  is  made  of 
interest,  is  dishonoured,  the  amount  of  interest 
recoverable  is  to  be  calculated  according  to  the 
lex  loci  contractus,  i.e.  of  the  place  where  the 
bill  was  drawn  ;  and  the  rate  of  interest  to  be 
adopted  in  such  a  case  is  matter  of  law,  for  the 
direction  of  the  judge  to  the  jury.  CHbhs  v. 
Fremont,  9  Ex.  25 ;  22  L.  J.,  Ex.  302 ;  17  Jur. 
820 ;  1  W.  R.  482. 


Indian  interest  for  money,  when  made  prime 
here,  carries  English  interest.  Bodily  v.  Bell 
2  Burr.  1094  ;  1  W.  Bl.  267. 

The  rate  of  interest  for  loans  advanced  wi 
the  dominions  of  native  and  independent  Iiu 
sovereigns,  by  British  subjects  domiciliated 
residing  within  such  dominions,  is  not  limito 
12L  per  cent.    Anon,  3  Bing.  193. 

Interest  allowed  for  a  ship  and  cargo  wrc 
fully  taken  by  the  defendant,  and  this  b( 
done  in  the  Indies,  Indian  interest  alloi 
deducting  the  charge  of  the  return.  JSkin 
Eatt  India  Co,  1  P.  W.  395. 

Money  charged  on  estate  in  Nevis,  held 
carry  only  English  interest.  StapUton 
Conway,  1  Ves.  427. 

Debt  contracted  in  England  but  secured 
a  bond  executed  in  Ireland,  shall  bear  L 
interest.  Connor  v.  Bellamont  (EarV),  2  i 
382. 

The  East  India  Company  having  compel 
payment  from  a  surety  in  India,  by  their  po^ 
over  him  as  one  of  their  servants,  without 
account  or  proceeding  against  l£e  princi] 
though  solvent,  and  otherwise  under  ha 
circumstances,  he  was  restored  to  the  sa 
situation  by  a  decree  for  re-payment,  w 
interest  at  5  per  cent,  upon  giving  security 
repayment,  in  case,  in  a  future  suit  by  1 
company  he  should  be  held  liable;  the  co 
would  not,  upon  the  circumstances,  give  Indi 
interest.    Law  v.  Eagt  India  Co,,  4  Ves.  825. 

A  bill  of  exchange  was  drawn  and  accept 
in  Paris,  and  made  payable  in  England.  I 
drawer  and  acceptor  were  living  there.  No  n 
of  interest  was  expressed  to  bi  payable  on  t 
bill: — Held,  that  the  default  bsing  made 
England,  interest  was  payable  accoiding  to  t 
English,  and  not  the  French  law.  (Soper 
Waidegravei^EarV),  2  Beav.  282. 

As  to  the  allowance  of  interest  according 
the  laws  of  other  countries,  see  Atwtl,  1  £q.  Al 
288. 

At  the  time  of  his  death  a  testator  w 
indebted  to  a  Hindoo  banker  for  advanc 
made  for  the  purposes  of  the  business  in  Ind 
such  advances  carrying  interest  at  12  per  cci 
In  1861  the  testator  died,  and  in  1865  the  usu 
administration  decree  was  made  in  an  admin 
tration  suit  'institated  in  England  by  a  legat( 
The  Indian  Statute  of  Limitations  provide 
that  no  suit  for  the  recovery  of  money  lent 
interest  shall  be  maintained  in  any  court  with 
the  British  territories  in  India  unless  the  saxi 
be  instituted  within  three  years  from  the  tio 
when  the  debt  became  due.  In  1870  the  bank 
carried  in  a  claim  for  the  balance  and  princip 
due  to  him  in  1861,  with  interest  at  12  per  oez 
On  summons  to  disallow  the  claim : — Hel 
that  the  question  must  be  governed  by  the  L 
fori,  and  that,  as  the  decree  had  operated  as 
judgment  in  favour  of  creditors  to  the  extent  < 
preventing  the  time  limited  by  the  Englii 
statute  from  running,  the  claim  must  be  allowe 
but  with  interest  only  at  4  per  cent.  Finch 
Finch,  45  L.  J.,  Ch.  816 ;  35  L.  T.  235. 

J.  M. 
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INTERNATIONAL  LAW. 

I.  SovxREioN  States,  their  Rulers  and 

Officers. 

0.  Sovereign  States  and  Sovereigns ^  178. 

>.  Officers. 

1.  Ambassador,  186. 

2.  Other  Officers,  187. 

e.  Qmsul,  190. 

II.  Beyolt  and  Bestoeatiok,  192. 

III.  Conquered  States  and  Colonies,  194, 

iv.  preson& 

a.  Alienage, 

1.  General  Principles,  196. 

2.  Alien  Friend,  199. 

3.  Alien  Enemy. 

(a)  Contracts  by  and  with,  201. 
(J)  Trmling  in  Time  of  War,  202. 

(c)  Licence  to  Trade 

(i.)  Construction,  208. 
(ii.)  Operation,  204. 
(iii.)  Limitation  of  Time,  208. 
(iv.)  How  Proved,  210. 

(d)  Proceedings bjandagainst,  210. 

4.  Naturalisation,  212. 

h.  Husband  and  Wife  and  Divoree, 

1.  Marriage,  215. 

2.  Marriage  Settlement,  218. 

3.  Equity  to  a  Settlement,  222. 

4.  DiTOrce,  223. 

6.  Other  Matters,  229. 

0.  Legitimacy^  230. 

d,  Chtardianship  of  Infants^  282. 

V.  DOMICIL. 

a.  €hmerai  PrineijtleSj  233. 
J.  Of  Origin,  2^0. 

e.  Change  of  Domicile  238. 

d.  Of  Married  Women,  248. 

e.  h^anU,  249. 

/.  Corporations,  251. 

g.  Taking  Service  under  the  Crown,  252. 

A.  Anglo-Indian,  254. 

i.   Other  Matters,  257. 

VI.  Property. 

0.  Principles  Applicable  to  Immovable  and 
Movable  Property,  267. 

h.  Immovable  Property,  259. 

e.  Movable  Property,  268. 

VTL  Contracts. 

0.  In  General,  280. 

h.  PaHieular  Qmtraets,  282. 

e.  Illegality,  288. 

d.  How  Affected  by  the  lex  fori,  290. 

e.  yipgotiable  Instruments,  291. 

/.  Other  Matters,  29^, 

In  Relation  to  Marriage— iS^  coL  215. 
With  respect  to  Land— ^Ss^  col.  262. 
How  AfEected  by  Alienage — See  IV.  a, 

VIIL  Torts,  295. 


IX.  Jurisdiction  of  Ekolish  Courts. 

a.  In  General,  297. 

b.  Court  of  Chancery,  300. 

c.  Common  Law  Courts,  315. 

d.  Submission  to  Jurisdiction,  315. 

X.  Procedure. 

a.  Parties  to  Sue  and  be  Sued,  317. 

b.  Lemfori,  318. 
o,  Evidence,  319. 

d.  Other  Matters,  321. 

XI.  Foreign  Judgment,  323. 

XII.  Scotch  and  Irish  Judgments.. 
a.  Scotch,  339. 

».  Irish,  341. 

XIII.  Colonial  Judgments,  343. 

L  SOVEREIGN  STATES,  THEIR  RULERS 
AND  OFFICERS. 

a.  Sovereign  States  and  Sovereigns. 

SovereigiLty  —  BeflnitioiL]  —  In  considering 
what  power  and  jurisdiction  is  conceded  to  Great 
Britain  within  the  territories  of  a  foreign  state, 
it  must  be  borne  in  mind  that  in  transactions, 
whether  political  or  mercantile,  a  difEerence 
subsists  between  oriental  and  christian  states. 
Papayanni  v.  Russian  Steam  Navigation  and 
Trading  Co,,  or  The  Laeonia,  11  Moore  P.  C. 
(N.8.)  161  ;  33  L.  J.,  Adm.  11  ;  3  N.  R.  219 ; 
9  Jur.  (N.S.)  1160  ;  9  L.  T.  37  ;  12.W.  R.  90. 

No  state  can  claim  jurisdiction  as  a  matter 
of  right  within  the  territorial  limits  of  another 
independent  state.    lb. 

Between  two  christian  states  all  claim  to 
jurisdiction  of  any  kind,  or  exemption  from 
jurisdiction,  must  be  founded  on  treaty,  or 
engagements  of  similar  validity ;  but  the  same 
strict  forms  would  not  be  required  in  the  inter- 
course between  a  christian  and  an  oriental  nation. 
Any  mode  of  proof  by  which  it  was  shewn  that 
a  privilege  is  conceded  would  be  sufficient  for  the 
purpose.    lb. 

Consent  may  be  expressed  in  various  ways ; 
by  constant  usage,  permitted  and  acquiesced 
in  by  the  authorities  of  the  state  ;  active  assent, 
or  silent  acquiescence,  where  there  is  full  know- 
ledge,   lb. 

The  Ottoman  government  has  acquiesced  in 
allowing  to  the  British  government,  within  the 
Ottoman  dominions,  juriMliction  between  British 
subjects  and  the  subjects  of  other  christian 
states.    lb. 

Political  treaties  between  a  foreign  state  and 
subjects  of  the  Crown  of  Great  Britain,  acting 
as  an  independent  state  under  powers  granted 
by  charter  and  act  of  parliament,  are  not  a 
subject  of  municipal  jurisdiction  ;  therefore,  a 
bill  founded  on  such  treaties  by  the  Nabob  of 
Arcot,  against  the  East  India  Company,  was 
dismissed.  Camatic  (^Nabob)  v.  Ikist  India  Co., 
2  Ves.  J.  56.  And  see  Glasse  v.  Marshall,  15 
Sun.  71 ;  15  L.  J.,  Ch.  25. 

Sovereignty — How  Proved.] — ^A  judicial  court 
cannot  take  notice  of  a  foreign  government,  not 
acknowledged  by  the  government  or  country  in 
which  that  court  sits  ;  and  the  fact  of  acknow* 
led^^ent  is  matter  of  public  notoriety.    Bems 
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(CUy)  T.  Bank  of  England,  7  Yes.  347  ;  7  B.  B. 
218. 

A  certificate  from  the  foreign  or  oolonial 
office,  as  the  case  may  be,  is  conclasiye  as  to  the 
status  of  sovereigntj.  MigluiU'v,Johare(^8ultan\ 
68  L.  J.,  Q.  B.  593 ;  [1894]  1  Q.  B.  149 ;  9  K 
447 ;  70  L.  T.  64  ;  68  J.  P.  244— C.  A.  Cp. 
Triaarri  v.  Clement,  3  Bing.  432  ;  11  Moore,  308  ; 
2  Car.  &  P.  223 ;  4  L.  J.  (0.8.)  C.  P.  128.  See 
further  tit.  Bevolt  and  BKSTOSATioir,  coL 
192,  post. 

Xminiuiity  from    Proeets— In    genaral.] — ^A 

foreign  sovereign  coming  to  England  cannot  be 
made  responsible  in  the  courts  there  for  acts 
done  by  him  in  his  own  countiy  and  else- 
where abroad,  even  if  he  is  also  a  British  subject 
who  has  taken  the  oath  of  allegiance,  and  is  in 
England  exercising  his  rights  as  such  subject 
JBrwutviek  (puke')  v.  Hanover  (King)j  2  H.  L. 
Cas.  1.    Affirming  6  Beay.  1 ;  13  L.  J.,  Ch.  107 ; 

8  Jur.  253. 

The  courts  of  this  country  have  no  jurisdiction 
over  an  independent  foreign  sovereign,  unless  he 
submits  to  the  jurisdiction.  Mighell  v.  Johore 
(SuUan\  63  L.  J.,  Q.  B.  593  ;  [1894]  1  Q.  B.  149  ; 

9  B.  447 ;  70  L.  T.  84  ;  68  J.  P.  224.— C.  A, 

An  action  cannot  be  maintained  in  any  English 
court  against  a  foreign  potentate  for  anything 
done  or  omitted  to  be  done  by  him  in  his  public 
capacity  as  representative  of  the  nation  of  which 
he  is  the  head  ;  and  no  English  court  has  juris- 
diction to  entertain  any  complaints  against  him 
in  that  capacity.  De  Hdber  v.  Portugal  (  Queevk)^ 
Wandeworth  v.  Spain  (Queen),  17  Q.  B.  171 ;  20 
L.  J.,  Q.  B.  488 ;  16  Jur.  164. 

The  courts  of  this  country  cannot  interfere 
with  the  prerogative  rights  of  the  sovereign  of 
another  country ;  and  where,  therefore,  a  con- 
cession had  been  granted  by  the  Turkish  govern- 
ment, for  the  formation  of  a  company  for  the 
purpose  of  issuing  notes  in  Turkey,  and  the 
Turkish  government  had  granted  another  con- 
cession for  the  formation  of  another  company 
with  similar  privileges : — Held,  that  although 
the  proceedings  of  the  second  company  in 
England  might  be  in  derogation  of  the  rights 
and  privileges  granted  by  the  contract  with  the 
first  company,  yet,  as  it  would  be  an  interference 
with  the  sovereign  rights  of  the  government  of 
Turkey,  the  court  would  not  interfere  by  injunc- 
tion to  restrain  the  proceedings  of  the  second 
company.  Oladttone  v.  Ottoman  Bank,  1  H.&M. 
605 ;  1  N.  R.  612 ;  32  L.  J.,  Ch.  228 ;  9  Jur. 
(N.8.)  246  ;  8  L.  T.  162  ;  11  W.  R.  460. 

Aetion  against — Prooednre— Lex  fbri.]— Where 
a  foreign  prince  is  defendant,  he  stands  on  the 
same  footing  with  ordinary  suitors  as  to  the  rules 
and  practice  of  the  court  Spain  (Kitig)  v. 
Hullet,  1  CI.  &  F.  333 ;  1  Dow  &  CI.  169.  S.  P., 
Mumhian  Goremment  v.  JR/cthtchUd,  1  Sim.  94  ; 
6  L.  J.  (0.8.)  Ch.  43  ;  27  R.  R.  171 ;  JtotfuchUd 
v.  PoHvgal  (Queen),  3  Y.  &  C.  694. 

To  attempt  to  make  a  foreign  sovereign  or 
state  amenable  to  the  jurisdiction  of  our  courts 
would  be  offensive  to  the  spirit  and  principles  of 
international  law,  and,  therefore,  a  foreign 
sovereign  or  state  cannot  be  served  with  a  writ 
or  other  process  of  our  courts.  The  only 
apparent  exceptions  to  this  rule  arc— (1)  where 
a  roreign  sovereign  or  state  has  come  into  our 
coorts  to  seek  redress  against  a  defendant ;  in 
whidi  case  the  defendant  may  assert  any  claim 
he  has  by  way  of  ooonterolaim  or  cross  action, 


in  order  that  complete  juatioe  may  be  don 
where  both  the  plaintiff  and  a  foreign  sot* 
or  state  have  claims  upon  funds  in  the  ha; 
third  persons  within  the  jurisdiction  o 
English  courts;  in  which  case  the  f< 
sovereign  or  state  may  be  joined  as  a  def  ei 
in  order  to  be  enabled  to  assert  any  claim 
funds  in  question.  Strouiberg  t.  Carta 
(Btpublie),  44  L.  T.  199;   29  W.  B.  125- 


Pleading.] — ^In  a  suit  against  a  sovi 


prince,  who  is  also  a  subject,  the  biU  oag^t, 
the  face  of  it,  to  shew  a  cause  rendering 
sovereign  prince  liable  to  be  sued  as  a  sn 
BrwMwion  (Duke)  v.  Hanover  (King),  snpi 

Action  on  a  deed.  Plea  to  the  jnrisdj 
because  the  defendant,  at  the  time  of  makii 
deed,  was  a  sovereign  prince ;  that  the  deei 
made  by  him  within  his  dominions,  and  th 
the  time  of  the  commencement  of  the  actic 
was  and  still  is  entitled  to  all  the  rights, 
rogatives  and  privil^es  appertaining  to  h 
such  ;  and  that,  by  reason  thereof,  he  ongfa 
to  be  compelled  to  answer  before  any 
whatsoever : — ^Held,  that  the  plea  was  ba< 
not  stating  that  he  was  a  sovereign  prince  a 
time  of  commencing  the  action,  or  of 
pleaded.  Munden  v.  Bruntwiek  (Buke 
Q.  B.  656  ;  16  L.  J.,  Q.  B.  300 ;  11  Jur.  801 

Plea  by  the  East  India  Company  to  a  bi 
an  account  filed  by  the  Nabob  of  Aroot,  thi 
charters  confirmed  by  act  of  parliament, 
had  certain  powers,  by  virtue  of  which  the 
were  done,  overruled ;  as  it  did  not  set  forth 
contents  of  the  charters  and  acts  of  parliazi 
and  shew  what  court  had  the  proper  jurisdic 
Camatic  (Nabob)  v.  Eaet  India  Co,,  3  Bro. 
292.    And  see  1  Yes.  J.  371. 


Submission  to  Jnrif  dietlon — ^Appeanu 


— A  foreign  sovereign  prince,  who  was  ala 
English  peer,  was  made  defendant  to  a 
and  served  with  a  letter  missive.    The  ] 
Chancellor  refused  to  recall  it.    The  defen* 
then  appeared,  and  filed  a  demurrer  for  i 
of   jurisdiction: — Held,    first,   that    the   ] 
Chancellor  had  not  decided  that  the  defeat 
was  liable  to  the   jurisdiction   of  the  co 
and,  secondly,   that   the   defendant   had 
by  appearing,  waived  any  defence  to  the 
Brunswick  (Duke)  v.  Hanover  (King),  supra 

SfiiMt  of.] — ^A  foreign  sovereign  who 

the  purpose  of  obtaining  his  property,  submit 
be  maoe  a  defendant  in  an  action,  does 
thereby  lose  his  rights.     Vacasaeur  v.  Kn 
9  Ch.  D.  361 ;  39  L.  T.273 ;  28  W.  R.  642— C 

Where  a  foreign  government  applies  here 
the  appointment  of  new  trustees  of  a  fund,  t 
are  treated  as  only  having  submitted  to  ji 
diction  as  regards  matters  properly  raisabk 
that  action,  and,  consequently,  a  oountercl 
for  damages  for  libel  will  be  struck  out  8c 
African  Republic  y.  La  Compagnie  Franco-Be 
66  L.  J.  Ch.  747  ;  [1897]  2  Ch.  487  ;  77  L.  T.2 
46  W.  B.  67— C.  A. 

Acting  at   Priyato   IndiyiduaL]— 8 

mission  to  the  jurisdiction  cannot  take  pi 
until  the  jurisdiction  is  Invoked.  The  fact  t 
a  foreign  sovereign  has  been  residing  in  Kngia 
and  has  entered  into  a  contract  there,  under 
assumed  name,  does  not  amount  to  a  sobmiss 
to  the  jurisdiction,  so  as  to  render  him  liabk 
be  sued  in  English  courts  for  the  breach  of  si 
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contract.  MighcU  v.  Johore  (Sttltan),  63  L.  J., 
Q.  B.  593 ;  [1894]  1  Q.  B.  149  ;9  K.  447  ;  70  L.  T. 
M  ;  58  J.  P.  244— C.  A. 

Action  by  Joreign  Soyeroign.]-— A  foreign 
soTcreign  prince  may  sue  in  this  country  in 
equity  as  well  as  at  law  in  his  political  ca^icity. 
SfHiin  (Atff^)  Y.  Ilullet,  I  CI.  &  F.  333  ;  1  Dow  & 
CL  169.  8.  P.,  Aiutria  (Emperor)  v.  Xifsguth,  3 
De  O.  F.  &  J.  217  ;  30  L.  J.,  Ch.  690  ;  7  Jur.  (NA) 
639  ;  4  L.  T.  274  ;  9  W.  R.  712. 

PartiM.]— To  a  bill  filed  by  the  charg€ 

d'affaires  of  the  Brasilian  government  in  this 
conntiy,  in  his  own  name,  to  restrain  judgment 
creditors  from  issuing  execution  against  certain 
furniture,  upon  which  a  sum  of  money  had  been 
adyanced  by  the  Brazilian  government,  secured 
by  an  unregistered  bill  of  sale  of  the  furniture,  a 
demurrer  on  the  ground  that  the  minister  could 
not  sue  in  his  own  name  was  allowed.  Penedo 
(^Baron)  v.  Johnson,  29  L.  T.  462 ;  22  W.  B. 
103. 

Prooedure— Lex  fori.]  —  To  attempt  to 

make  a  foreign  sovereign  or  state  amenable  to 
the  jurisdiction  of  our  courts  would  be  offensive 
to  the  spirit  and  principles  of  international  law, 
and,  therefore,  a  foreign  sovereign  or  state  cannot 
be  served  with  a  writ  or  other  process  of  our 
courts.  The  only  apparent  exceptions  to  this 
rule  are~(l)  where  a  foreign  sovereign  or  state 
has  come  into  our  courts  to  seek  redi^  against 
a  defendant ;  in  which  case  the  defendant  may 
assert  any  claim  he  has  by  way  of  counterclaim 
or  cross  action,  in  order  that  complete  justice 
may  be  done  ;  (2)  where  both  the  plaintiff  and 
a  foreign  sovereign  or  state  have  claims  upon 
funds  in  the  hands  of  third  persons  within  the 
jurisdiction  of  the  English  courts  ;  in  which  case 
the  foreign  sovereign  or  state  may  be  joined  as  a 
defendant,  in  order  to  be  enabled  to  assert  any 
claim  to  the  funds  in  question.  Strousherg  v. 
Cotla  Riea  CRepubluO,  44  L.  T.  199  ;  29  W.  B. 
125— C.  A. 

A  foreign  sovereign  may  sue  in  this  country, 
both  at  hiw  and  in  equity ;  and,  if  he  sues  in 
equity,  he  submits  himself  to  the  jurisdiction, 
and  a  cross-bill  may  be  filed  against  him,  which 
he  must  answer  on  oath  ;  but  a  foreign  sovereign 
does  not,  by  filing  a  bill  in  chancery  against  A., 
make  himself  liable  to  be  sued  in  that  court  for 
an  independent  matter  by  B.  Brunsioich  {Duke 
of)  V.  Hanarer  (King')^  2  H.  L.  Cas.  1.  PrhUau 
T.  United  States,  36  L.  J.,  Ch.  36 ;  L.  B.  2  Eq. 
669  ;  12  Jur.  (N.8.)  724 ;  14  L.  T.  700  ;  14  W.  B. 
1012. 

A  foreign  prince,  who  comes  voluntarily  as  a 
suitor  into  a  court  of  law  in  England,  becomes 
subject  as  to  all  matters  connected  with  that 
suit  to  the  jurisdiction  of  a  court  of  equity. 
Bathsehild  v.  Portugal  (Queen),  3  Y.  &  C.  694. 

Staying  Action  tiU  Appointment  of  Person  to 
give  DiseoTery.] — The  proceedings  in  an  original 
suit  by  a  foreign  government  were  stayed  until 
the  plaintiff  in  that  suit  had  given  the  name  or 
names  of  persons  who  could  l^  made  defendant 
or  defendants  in  a  cross-suit  by  the  same  parties 
against  the  foreign  government,  for  the  purpose 
of  making  upon  oath  the  discovery  required. 
Peru  (Bepuhlie)  v.  Wegnslin,  44  L.  J.,  Ch.  583 ; 
L.  B.  20  Eq.  140  ;  82  L.  T.  426  ;  23  W.  B.  776. 

A  defendant  to  a  suit,  brought  by  a  sovereign 
state  or  corporation,  has  no  right  to  a  stay  of 


proceedings  in  the  original  suit  until  a  person 
selected  by  him  for  the  purposes  of  discovery, 
and  made  a  co-defendant  to  a  cross-suit,  appears 
to  such  cross-suit.  Chsta  Riea  (Bepublio)  v. 
Erlanger,  45  L.  J.,  Ch.  145 ;  1  Ch.  D.  171  ;  24 
W.  B.  161— C.  A.    Beversing  33  L.  T.  632. 

Transaetions  between.] — Transactions  of  in- 
dependent sovereign  states  between  each  other 
are  governed  by  other  laws  than  those  whidi 
municipal  courts  administer.  Such  courts  have 
neither  the  means  of  decreeing  what  is  right,  nor 
the  power  of  enforcing  any  decision  which  they 
may  make.  Secretary  qf  State  for  India  v. 
Kofnaehee  Boye  Sahaha,  18  Moore  P.  C.  22 ;  7 
Moore  Ind.  App.  476  ;  7  W.  B.  722.  8.  P.,  Car- 
natie  (NahoV)  v.  Bast  India  Co,,  2  Yes.  J.  56. 

A  bill  filed  by  Charles,  ex-Duke  of  Brunswick, 
against  the  King  of  Hanover  (a  subject  of  this 
realm),  stated,  that  by  a  decree  of  the  Germanic 
Diet,  followed  by  a  declaration  of  his  Agnati,  he 
had  been  deposed,  and  his  brother  appointed 
successor,  and  that  by  an  instrument  signed  by 
the  reigning  Duke,  and  by  William  IV.  and  his 
brothers,  the  Duke  of  Cambridge  had  been 
appointed  guardian  of  the  plaintiff's  fortune,  and 
the  guardianship  **  was  to  be  legally  established 
in  Brunswick,  where  it  was  to  have  its  locality." 
That  on  the  death  of  William  lY.  the  King  of 
Hanover  was  appointed  guardian,  and  possessed 
himself  of  the  private  property  of  the  plaintiff. 
The  bill  alleged  that  the  instrument  was  void, 
and  prayed  a  declaration  to  that  effect,  and  for 
an  account : — ^Held,  that  the  alleged  acts,  under 
the  instrument,  were  not  such  as  rendered  the 
defendant  liable  to  be  sued,  or  subject  to  the 
jurisdiction  of  the  court.  Bmnswieh  (Duke)  vl 
Hanover  (King),  2  H.  L.  Cas.  1. 

Ckmyontions  between  Hations  at  to  Com- 


pensation.]— A.,  a  British  subject,  claimed  to  be 
entitled  to  compensation  for  losses  suffered  by 
him  through  confiscation  of  his  property  in  the 
first  French  revolution.  The  governments  of 
England  and  France  entered  into  conventions 
respecting  compensation  to  be  afforded  to  British 
subjects.  The  English  government  received  all 
the  money  agreed  upon  ^tween  the  two  govern- 
ments as  the  amount  of  compensation,  and 
undertook  to  satisfy  all  the  claimants.  I^e  69 
Geo.  3,  c.  31,  declared  how  claims  were  to  be 
preferred  and  liquidated.  B.  presented  his  claim 
to  the  commissioners,  and  adopted  the  modes  of 
proceeding  provided  by  the  act.  His  claim  was 
rejected.  After  payment  of  the  claims,  whidi 
were  established  to  the  satisfaction  of  the  com- 
missioners, a  surplus  remained,  which,  in  accord- 
ance with  the  act,  was  paid  over  to  the  lords  of 
the  treasury.  B.  proceeded  to  make  his  claim 
afresh,  under  a  petition  of  right : — Held,  that  he 
had  no  remedy  except  under  the  provisions  of  the 
statute.    Be  Bode  v.  Beg,  8  H.  L.  Cas.  449. 

By  6  &  7  Yict.  c.  79,  s.  1,  the  articles  of  a  con- 
vention between  her  majesty  and  the  King  of  the 
French,  concerning  the  fisheries  in  the  seas 
between  the  British  islands  and  France,  are 
declared  to  have  the  force  of  law.  By  s.  11, 
all  offences  against  the  articles  committed  by 
British  subjects  are  to  be  determined  by  justices 
of  the  peace,  who  are  also  empowered  to  award 
compensation  for  the  loss  or  oamage  caused  by 
the  oreach  of  any  of  the  articles.  By  art.  26, 
trawl  boats  shall  keep  at  a  distance  of  three 
miles  from  boats  fishing  with  drift-nets.  By  art. 
69,  all  transgressions  of  the  regulations  shall  in 
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both  coontries  be  submitted  to  the  ezclusive 
jurisdiction  of  the  tribunal  or  the  magistrates 
designated  by  law,  who  are  to  settle  all  differ- 
ences and  decide  all  contentions  between  fisher- 
men of  the  same  country,  or  between  fishermen 
of  the  two  countries ;  and  by  art.  70,  the  trial 
and  judgment  shall  always  take  place  in  a 
summary  manner.  By  art.  75,  this  tribunal  may 
award  damages  for  injuiies,  over  and  above  all 
penalties  :— Held,  that  no  action  could  be  main- 
tained for  an  injury  caused  by  a  breach  of  art. 
25,  as  exclusive  jurisdiction  was  given  to  the 
tribunal  specified  in  the  act.  Marsltall  v. 
NielwlU,  18  Q.  B.  882 ;  21  L.  J.,  Q.  B.  343  ; 
16  Jur.  1156. 

Bights  of-— Proteeting.] — Courts  of  law  cannot 
take  cogniEance  of  acts  of  power  exercised  by 
governments  in  matters  of  state  arising  out  of 
war,  but  they  will  preserve  the  private  rights  of 
sovereign  princes,  if  by  so  doing  the  sovereign 
acts  of  the  state  are  not  interfered  with.  Veer 
Majundar  Wadeer  v.  JSiut  India  Co.,  30  L.  J., 
Ch.  226  ;  7  Jur.  (N.S.)  350 ;  9  W.  R.  247. 

Ciroolatiiig  Medium.]  —  The  sovereign 

power  of  every  state  has  the  right  of  issuing  notes 
for  payment  of  money,  as  part  of  the  circcdating 
medium  therein.  Auitria  (^Emperor)  v.  KotsiUh, 
3  De  G.  F.  &  J.  217  ;  30  L.  J.,  Ch.  690  ;  7  Jur. 
(N.S.)  639  ;  4  L.  T.  94  ;  9  W.  E.  712. 

Where,  therefore,  certain  persons  resident  in 
this  country,  had  manufactured  documents 
which  purported  to  be  the  notes  of  a  foreign 
state,  the  court  upon  a  bill  filed  by  the  sovereign 
of  that  state,  alleging  that  the  introduction  of 
such  notes  into  it  would  cause  great  detriment  to 
his  subjects,  directed  the  manu&^turers  to  deliver 
up  to  be  destroyed  the  notes,  and  the  plates  from 
which  the  notes  had  been  manufactured,  and 
granted  an  injunction  to  resti'ain  such  persons 
from  manufacturing  documents  purporting  to  be 
notes  of  that  state.    Ih 


SoyereigiL  Eights — ^Uier  of  Boyal  Amu.] 


— Semble,  the  court  will  not  interfere  to  protect 
the  invasion  of  a  mere  sovereign  right  of  a  foreign 
sovereign.    Ih. 

Held,  also,  that  the  court  will  not  interfere  to 
prevent  the  use  in  this  country  of  the  royal  arms 
of  a  foreign  state.    lb. 

Property  of.] — The  court  will,  at  the  instance 
of  a  foreign  sovereign  in  amity  with  this  country, 
protect  the  property  to  which  he  is  entitled  as 
sovereign,  or  of  his  subjects,  being  represented 
by  him,  where  a  damage  to  such  property  is 
done  or  thi*catened  by  pei'sons  resident  within 
the  jurisdiction  of  the  court,  and  such  injury 
is  alleged  in  the  bill.  AvMria  (^Emperor)  v. 
£bMutii,  3  De  G.  F.  &  J.  217  ;  30  L.  J.,  Ch.  690 ; 
7  Jur.  (N.B.)  639  ;  4  L.  T.  274  ;  9  W.  B.  719. 


National  VeiBel  of  War— Salvage — Von- 


Liability  to  Arrest.] — A  vessel  of  war  conunis- 
sioncd  by  the  government  of  a  foreign  state,  and 
engaged  in  the  national  service  of  her  govern- 
ment, was  stranded  on  the  coast  of  England. 
She  had  a  cargo  of  machinery  on  board  her, 
alleged  to  belong  to  private  individuals,  of  which 
her  government  had  for  public  purposes  charged 
itself  with  the  care  and  protection.  Important 
and  efficient  salvage  services  were  rendered  to 
the  ship  and  her  cargo.  A  suit  was  instituted 
on  behalf  of  certain  of  the  salvors  against  the 


ship  and  her  cargo.  The  court  refused  i 
a  wacrant  to  issue  for  the  arrest  of  the  I 
cargo,  and  held  it  had  no  jurisdiction  to  et 
the  suit.  The  Comtitutian^  48  L.  J.,  P. 
P.  D.  39  ;  40  L.  T.  219  ;  27  W.  R.  73S). 


Ship,  not  being  a  Ship  of  War. 


unarmed  mail-packet    belonging   to   a  i 
sovereign,  and  officered  by  him,  cannot  I 
ceeded  against  in  the  Admiralty  Court,  en 
action  in  rem,  though  the  vessel  is  empla. 
commerce  by  carrying  passengers  and  goc 
hire.    As  a  consequence  of  the  absolute  ini 
dence  of  every  sovereign  authority,  and  ( 
international  comity  which  induces  every 
reign  state  to  respect  the  independence  of 
other  sovereign  state,  each  state  declines  to 
cise  by  means  of  any  of  its  courts  any 
territorial  jurisdiction  over  the  person  a 
sovereign  or  ambassador,  or  over    the    | 
property  of  any  other  state  which  is  destin 
its  public  use,  or  over  the  property  of  any  ai 
sador,  though  such   sovereign,  ambassadc 

Eroperty  be  within  its  territory,  and,  then 
ut  for  the  common  agreement,  subject  i 
jurisdiction.  An  action  in  rem,  being  an  inc 
method  of  impleading  the  owner,  cannc 
brought  against  the  property  of  a  foreign  i 
reign.  The  immunity  of  a  public  ship  is 
lost  by  her  being  used  subordinately  and  part 
for  trading  purposes.  Tfis  Parlement  lieHi 
P.  D.  197  ;  42  L.  T.  273  ;  28  W.  R.  642— C. . 


Bemoval  of.] — ^The  court  has  no  juri 


tion  to  prevent  a  foreign  sovereign  from  rei 
ing  his  property  in  this  country.  Vavai 
V.  Krupp,  9  Ch.  D.  351 ;  39  L.  T.  437  ;  27  T* 
176— C.  A. 

A  foreign  sovereign  bought  sheUs,  madi 
Germany,  according  to  an  invention  patente« 
England.  The  shells  were  brought  to  Englan 
be  shipped  on  board  of  ships  of  war  belongin 
the  foreign  sovereign.  The  patentee  brought 
action  and  obtained  an  injunction  restraii 
the  agents  of  the  foreign  sovereign  and 
wharfingers  in  whose  custody  the  shells  v 
from  removing  the  shells.  The  foreign  seven 
applied  to  be  made  a  defendant  in  the  act 
An  order  was  then  made  by  the  master  of 
rolls  and  affirmed  on  appeal,  that,  notwithsta 
ing  the  injunction,  the  foreign  sovereign  she 
be  at  liberty  to  remove  his  shells.    Ih, 


Property  in  hands  of  Agent.] — ^The  oc 


has  jurisdiction  in  a  suit  by  an  English  citi 
against  another  English  citizen,  in  whose  ha 
a  fund  is  placed  subject  to  the  sole  control  at! 
of  a  foreign  ambassador  or  government, 
restrain  the  defendant  from  parting  vrith 
fund  upon  the  order  of  such  foreign  ambassa 
or  government.  Gladstone  v.  Mti^unu  1 
1  H.  &  M.  495  ;  32  L.  J.,  Ch.  165  ;  9  Jur.  (n 
71 ;  7  L.  T.  477  ;  11  W.  R.  180. 

Though  a  foreign  government  cannot  be  s) 
in  this  country  without  its  own  consent,  yet 
agent  of  a  foreign  government  may  be  restrai] 
from  transmitting  to  it  securities  which  the 
alleges  should  be   deposited   in  this  oouni 
Foreign  BoiuLholdert  Corporation  v.  PattoVy 
L.  T.  567 ;   23  W.   R.   109.    Cp.,  Lantihe 
Morgan,  41  L.  J.  Ch.  746  ;  L.  R.  7  Ch.  560; 
L.  T.  869  ;  20  W.  R.  731. 

Oranti  ol] — ^The  right  of  a  foreign  govemmi 
to  revoke  a  concession  cannot  be  questioned 
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any  legal  proceedings  in  this  coontry.  National 
Bolivian  Co.  v.  Wilton,  6  App.  Gas.  176  ;  43  L.  T. 
eO— H.  L.  (B.) 

The  court  has  no  jurisdiction  to  interfere  with 
the  sovereign  acts  of  a  foreign  goyemment. 
Oladstone  t.  Ottoman  Bank,  1  Hem.  &  M.  505  ; 
82  L.  J.,  Ch.  228 ;  9  Jur.  (N.S.)  246 ;  8  L.  T. 
162  ;  11  W.  B.  460. 

In  the  case  of  two  inconsistent  grants  of  the 
same  subject-matter,  by  the  same  foreign  soye- 
reign  authority,  the  court  cannot  aid  parties 
claiming  under  the  first  grant,  against  claimants, 
though  within  the  jurisdiction,  acting  under  the 
second.    Ih. 

Perpetual  injunction  to  restrain  proceedings 
against  a  Dane,  for  the  seizure  of  property  of 
English  subjects  in  Iceland,  the  seizure  being 
sanctioned  by  the  Danish  authorities.  BUtd  y. 
BantfiM,  S  Swan.  604 ;  19  B.  B.  285. 

Contraeta  of— Loan.]-— The  bond  of  a  foreign 
goyemment  creates  nothing  but  a  debt  of  honour, 
and  the  promise  contained  in  it  cannot  be  enforced 
in  the  courts  of  this  country  against  English 
agents  of  the  government  who  haye  funds  belong- 
ing to  it  in  their  hands,  even  though  the  goyem- 
ment, after  notice  of  an  action  by  the  bondholder 
against  the  agents,  makes  no  claim  to  the  funds. 
If  such  an  action  against  the  agent  could  be 
maintained,  it  would  amount  to  an  assumption  of 
a  jurisdiction  over  the  foreign  goyemment.  As 
the  foreign  goyemment  cannot  be  sued  in  the 
courts  of  this  couDtry,  neither  can  its  agents  be 
sued  in  the  absence  of  the  principals.  Twyoross 
v.  DreijfuM,  46  L.  J.,  Ch.  610  ;  5  Gh.  D.  605  ;  36 
L.  T.  752— G.  A. 

By  a  convention  between  the  f2^>yemment  of 
Pern  and  a  Peruyisn  company,  all  guano  to  be 
exported  from  Peru  to  Great  Britain  and  Ireland 
was  consigned  to  the  company,  and  it  was  agreed 
that  the  company  should  sell  the  guano,  and  hold 
a  portion  of  the  proceeds  at  the  disposal  of  the 
government.  The  Peruvian  government  after- 
wards contracted  a  loan  in  England  upon  the 
terms,  that  all  the  Peruvian  guano  to  be  imported 
into  Great  Britain  and  Ireland  and  Belgium 
should  be  hypothecated  for  the  repayment  of  the 
loan,  and  that  out  of  the  proceeds  of  the  guano  a 
certain  sum  should  be  applied  half-yearly  in 
redemption  of  the  loan  : — Held,  in  a  suit  by  the 
bondholders  of  the  loan  (to  which  the  Peruvian 
government  was  made  a  defendant,  but  did  not 
appear),  that  the  court  had  no  jurisdiction  to 
compel  the  company  or  its  agents  to  apply  the 
proceeds  of  the  guano  in  the  ^nds  of  the  agents 
in  England  to  the  redemption  of  the  loan.  Smith 
V.  Weguelin,  88  L.  J.,  Gh.  465  ;  L.  B.  8  Eq.  198  ; 
20  L.  T.  724  ;  17  W.  B.  904. 

When  the  government  of  a  state  contracts  a 
loan  in  another  country,  the  contract  is  governed 
by  the  law  of  the  state  whose  government  con- 
tracts the  loan,  and  not  by  the  law  of  the  country 
in  which  the  contract  is  made.    2b, 

An  English  court  of  equity  has  no  jurisdiction 
to  enforce  the  contracts  of  a  foreign  government 
against  the  property  of  such  government  in 
England.    lb. 

A  foreign  government  conttacting  a  loan  in 
London  agreed  to  apply  a  certain  sum  of  money 
half-yearly  in  the  redemption  of  the  loan,  to  be 
made  by  payment  off  at  par  of  bonds  to  be  drawn 
by  lot  when  the  bonds  should  be  above  par,  and 
by  purchase  at  the  market  price  when  the  bonds 
should  be  at  or  below  par : — Held,  that  the 
government  complied  with  this  contract  by  can- 


celling half-yearly  bonds,  which  had  been  given 
up  to  it  in  exchange  for  bonds  of  a  subsequent 
loan,  to  the  stipulated  amount  at  the  price  at 
which  the  subsequent  loan  was  contracted,  being 
a  higher  price  than  the  price  of  the  bonds  oi 
the  first  loan  as  quoted  on  the  London  Stodc 
Exchange.    lb. 

The  Mexican  government  having  issued  bonds 
by  which  they  gave  to  the  holders  certain  specified 
security  for  the  due  payment  of  capital  and 
interest,  and  the  interest  upon  these  bonds  having 
become  in  arrear,  issued  new  bonds  in  lieu  of  the 
payment  of  the  overdue  interest,  but  without  any 
specified  security : — Held,  that  the  new  bonds 
were  mere  accretions  of  the  old,  and  that  the 
holders  of  the  former  were  entitled  to  the  same 
security  as  the  holders  of  the  latter.  Gueddlla  v. 
V.  BaHng,  19  L.  T.  597  ;  17  W.  B.  253. 

Employment  of  Agent.] — In  the  case  of  scrip 
issued  by  a  foreign  government  on  negotiating  a 
loan  (which  scrip  promises  to  give  to  the  bearer, 
after  all  instalments  have  been  duly  paid,  a  bond 
for  the  amount  paid,  with  interest),  and  the  scrip  is 
circulated  in  England  by  means  of  an  agent  here, 
who  is  to  receive  the  instalments,  and  give  acknow- 
ledgments for  their  payment,  and  to  deliver  the 
bonds  when  they  are  issued,  the  contracting  party 
is  the  foreign  government,  and  not  the  English 
agent.  Goodwin  v.  Bobarts^  45  L.  J.,  Ex.  748  ; 
1  App.  Gas.  476  ;  35  L.  T.  179  ;  24  W.  B.  987— 
H.  L.  (E.) 

Sale    of    Goods — Proceedings    against 


Agent.] — ^When  a  foreign  government  has  made 
a  contract  in  this  country,  and  has  lodged 
money  in  the  hands  of  agents  in  this  country. for 
payment  of  the  sums  to  become  due  under  the 
contract,  the  court  will  not  refuse  relief  to  the 
contractor  because  the  contract  was  with  a 
foreign  government,  nor  because  the  foreign 
government  does  not  appear  before  the  court. 
Lariti^re  v.  Morgan^  41  L.  J.,  Gh.  746  ;  L.  B.  7 
Gh.  550  ;  2^  L.  T.  859  ;  20  W.  B.  731. 

When  goods  are  agreed  to  be  purchased  by  a 
sovereign  state,  and  are  to  be  paid  for  when 
received,  and  money  is  lodged  for  payment  on 
the  production  of  certificate  from  an  agent  of 
a  sovereign  state,  the  court,  if  certificates  are 
refused,  may  direct  an  inquiry  what  goods  have 
been  delivered  under  the  contract,  and  order 
payment  of  what  is  due  to  the  contractor  who- 
has  supplied  the  goods.    lb. 

Other  Xatteri.]- The  King  of  Hanover,  after 
his  accession,  renewed  his  oath  of  allegiance  to- 
the  Queen  of  England,  and  claimed  the  right  of 
an  English  peer : — Held,  that  he  was  exempt 
from  the  English  ^urts  for  acts  done  by  him  as 
sovereign  prince,  but  was  liable  to  be  sued  in 
those  courts  in  respect  of  matters  done  by  him  as 
a  subject.  Held,  also,  that  the  sovereign  character 
prevailed  where  the  acts  were  done  abroad,  and 
also  where  it  was  doubtful  in  which  of  the  two 
characters  they  had  been  done.  Brujuwieh 
(Duke)  V.  Hamover  (Zing),  6  Beav.  1  ;  IS  L.  J., 
Ch.  107 ;  8  Jur.  253. 

b.  OFFIGEBS. 

1.  Amhaaaador. 

In  General.] — ^A  public  minister  of  a  foreign 
state,  accredited  to  and  received  by  the  sovereign 
of  this  country,  having  no  real  property  in 
England,  and  having  done  nothing  to  disentitle 
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him  to  the  general  priyilegee  of  snch  public 
minister,  cannot,  while  he  remains  such  public 
minister,  be  sued  against  his  will,  in  this  country, 
in  an  action ;  although  such  action  may  arise 
out  of  commercial  transactions  by  him  here,  and 
all^ough  neither  his  person  is  nor  his  goods  are 
touched  by  the  suit.  Magdalena  Steam  Kamga^ 
tian  Co,  y.  Martin,  2  £L  &  £L  94 ;  28  L.  J., 
Q.  B.  310  ;  6  Jur.  (na)  1260  ;  7  W.  B.  598. 

An  ambassador,  who  has  not  submitted  to  the 
jurisdiction,  cannot  be  retained  before  the  court 
as  a  defendant.  Gladstone  v.  Musurus  Bey,  1 
H.  &  M.  495  ;  82  L.  J.,  Ch.  165  ;  9  Jur.  (N.8.)  71 ; 
7  L.  T.  477  ;  11  W.  B.  180. 

Submiision  to  Jurisdiotion.]— An  ambassador, 
who  Yoluntarily  appears  to  an  action  against  him 
and  others  in  this  oonntiy  as  joint  contractors, 
and  who  thus  submits  to  the  jurisdiction  of  the 
court,  is  not  entitled  to  haye  the  proceedings  set 
aside  or  the  action  stayed,  on  the  ground  of  his 
txdng  privileged  as  an  ambassador,  if  no  step  has 
l}een  taken  to  interfere  with  his  person  or  pro- 
perty. Taylor  ▼.  Best,  14  G.  B.  487  ;  2  C.  L.  B. 
1717  ;  23  L.  J.,  C.  P.  89  ;  18  Jur.  402  ;  2  W.  B. 
^59. 

Bztont  of  PriYilogo.  —  Money  in  Agent's 

liands.] — Securities  were  deposited  by  the  plain- 
tiffs in  the  Bank  of  Bngland  in  the  name  of  the 

.ambassador  of  a  foreign  state,  in  order  to  secure 
the  performance  of  a  contract  between  the  plain- 
tiff and  the  foreign  goyemment.    The  ambas- 

rsador  threatened  to  withdraw  the  deposit  on  the 
ground  of  an  alleged  breach  of  contract  by  the 
plaintifEs,  which  they  denied  under  the  circum- 

:  stances  to  be  such  breach  :— -Held,  that  it  was 
not  competent  for  the  plaintiilB  to  move  against 
the  ambassador ;  but  that  an  interim  injunction 
might  be  granted  against  the  bank,  to  restrain 
them  from  parting  with  the  fund,  and  that,  under 
this  order,  the  bank  would  be  protected  against 
any  proceedings  hv  the  ambassador.  Olad£one  y . 
Musurus  Bey,  1  H.  &  M.  495  ;  32  L.  J.,  Ch.  155  ; 
9  Jur.  (N.S.)  71 ;  7  L.  T.  477  ;  11  W.  B.  180. 

Soeurity  for  Costs.] — The  court  will  not 

compel  a  foreign  ambassador  to  give  security  for 
.  costs.    Be  Montehlano    QBuke)  y.   Ckristin,  5 
M.  &  6.  503  ;  17  B.  B.  418. 

Buration  of  Priyilege. — Boeall.] — Where  a 
foreign   minister   had    been   dismissed,  and  a 

:  successor  had  been  appointed  several  months 
before  his  arrest,  held,  that  the  privil^e  did  not 

.  apply,  notwithstanding  he  had  not  received 
any  official  notification  of  his  dismissal.  Marshall 
y.  Critioo,  9  East,  477 ;  14  B.  B.  Preface,  VIII.,  n. 

Statute  of  Limitations.] — ^An  action  cannot  be 
.commenced  here  against,  and  therefore  the 
Statute  of  Limitations  does  not  commence  to  run 
in  favour  of  an  ambassador  whilst  he  is  accredited 
to  this  country,  or  during  such  time  after  his 
recall  as  is  reasonably  occupied  by  him  in  wind- 
ing up  the  affairs  of  his  embassy  and  leaving  the 
,  coun^.  Musurus  Bey  v.  Gadhan,  63  L.  J.  Q.  B. 
621 ;  [1894]  2  Q.  B.  352;  9  B.  519;  71  L.  T.  51 ; 
42  W.  B.  545—0.  A. 


S.  Other  OAoera. 

In    OenoraL]  — ^  A   British   subject,  who    is 
accredited  to  Great  Britain  by  a  foreign  govern- 


ment as  a  member  of  its  embassy,  and  wh 
not  been  received  by  the  British  govern 
upon  the  express  condition  that  he  shfli 
subject  to  the  local  jurisdiction  of  his 
countiy,  is  exempt  therefrom.  Maearttu 
Garbutt,  24  Q.  B.  D.  368  ;  62  L.T.368  ;  38  ^ 
559  ;  54  J.  P.  437. 

Priyileges.] — ^The  privilege  from  arrest 
ambassador's   servant   is  the   privilege  oi 
ambassador  and  not  of  the  servant.     I^isk 
Begrez,  2  G.  &  M.  240  ;  3  Tyr.  184  ;  2  D. 
279  ;  4  Tyr.  35  ;  2  L.  J.,  Ex.  13. 

Where  there  is  Fraud  in  Appointmoat.]- 

honorary  attach^  of  the  embassy,  whose  app 
ment  has  in  no  way  been  recognised  by 
British  government,  is  not  entitled  to  c 
privilege  if  his  appointment  has  been,  obtc 
for  the  purpose  of  protecting  him  against 
creditors,  and  has  beien  inadvertently  mad< 
the  ambassador.  Cloete,  Ex  parte,  Cloete,  1 
66  L.  T.  102  ;  55  J.  P.  758  ;  8  Monell  195— 
S.  P.,  Belralle  v.  Plomer,  3  Gamp.  47  ;  13  I 
746 ;  JLookwood  y.  (hysgarne,  3  Burr.  1676. 

Who  entitled — Coimeillor  of  LogatioiL] 

councillor  of  legation  of  a  foreign  sovereign, 
has  the  charge  of  the  executive  of  the  legal 
subject  to  the  directions  of  the  minister  plei 
tentiary,  and  who  acts  as  chaxg^  d'afbirc 
the  abs^ce  of  such  minister,  is  entitled  as  i 
to  the  privileges  of  an  ambassador.  Taylt 
Best,  14  G.  B.  487;  2  0.  L.  B.  1717 ;  23  I 
G.  P.  89  ;  18  Jur.  402 ;  2  W.  B.  259. 

Seerotaiy.] — ^The  secretary  of  a  for 

minister  is  privileged,  though  his  name  is 
registered  at  the  office  of  cither  of  the  secrete 
of  state.  Hopkins  v.  Be  Boelfeek,  3  Term  ] 
79  ;  1  B.  B.  650. 

Protection  to  the  English  secretary  of  an 
basrador  was  disallowed,  because  it  appeare 
was  purser  of  a  ship  of  war.    Barling  v.  Atl 
3  Wiis.  S3. 

But  in  another  case  it  was  allowed,  althc 
formerly  he  had  been  a  trader,  and  the  case  a 
under  very  suspicious  circumstances.  Triqu* 
Bath,  3  Burr.  1478  ;  1  W.  BL  471. 

Attach^.] — An  attach^  to  an  ambossadoi 
this  countrjr  of  a  foreign  state  is  not  liable 
rates  assessed  on  his  private  residence.  Par 
son  v.  Potter,  55  L.  J.,  Q.  B.  153 ;  16  Q.  B. 
152  ;  53  L.  T.  818  ;  34  W.  B.  215  ;  50  J.  P.  4 

Interpreter.]  —  An  ambassador's  in 

preter,  who  does  not  live  in  the  house,  is 
protected  from  arrest.     Carolino's  Case,  1  "V 

78. 

Chaplain.] — ^A  chaplain  to  an  ambasst 

is  not  protected  from  arrest  if  he  does  no  dut; 
the  house.    Ssacomb  v.  Bownley,  1  Wils.  20. 

Chorister   at   Chapel.]— A  British-1: 

subject  employed  as  first  dionster  at  the  Po 
guese  ambassador's  chapel  is  not  protec 
Novcllo  v.  Toogood,  2  D.  &  B.  833  ;  1  B.&  0.5 
1  L.  J.  (0.8.)  K.  B.  181 ;  26  B.  B.  507. 

But  semble,  that  a  chorister,  bon&  fide  emplo 
by  an  ambassador  in  the  performance  of  religi 
worship  in  his  chapel,  is  privileged.  FUlvm 
Begrez,  1  G.  &  M.  117  ;  1  D.  P.  G.  588.  S,  C 
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C.  Jt  M.  240  ;  8  Tyr.  184 ;  2  D.  P.  C.  279  ;  4  Tyr. 
36  ;  2  L.  J^  Ex.  13. 


Laad-waiter  at  Cutoauhousa.] — A  land- 


waiter  at  the  custom-hoose  cannot  claim  protec 
tk>n  aa  sach  domestic  servant.  Magteri  ▼.  Manby^ 
1  BniT.  401. 

Wiib  of  Oflloar.] — ^Where  the  wife  of  a 

foveign  ambasaador^s  secretary  was  arrested  upon 
a  writ  jssned  against  husband  and  wife,  the  conrt 
refused  to  qwuh  the  writ,  though  the  husband 
■wore  that  before  and  at  the  time  of  the  arrest, 
he  was  in  the  actual  employment  of  the  ambas- 
sador, and  in  daily  attendance  upon  him,  in 
writing  despatches  and  other  official  documents. 
Efigluh  Y.  Cahallero,  3  D.  &  B.  25. 

AppointmaiLt — ^How  proved. — ^The  certificate 
of  a  foreign  ambassador  under  the  seal  of  the 
legation  is  sufficient  evidence  of  the  law  of  the 
ooontzy  by  which  he  is  accredited.  Xlingemanny 
Im  gooda  of,  3  Sw.  &  Tr.  18  ;  32  L.  J.,  P.  16 ;  8 
li.  T.  172 ;  11  W.  R.  218. 

The  secretary  of  a  foreign  minister  is  privileged, 
though  his  name  is  not  registered  at  the  office  of 
either  secretary  of  state.  Haphim  v.  De  JRoeheehj 
3  Term  Bep.  79 ;  IB.  B.  650. 

Scmble,  if  there  is  evidence  that  a  certain  per- 
son is  treated  at  the  embassy  of  a  foreign  nation 
in  England  as  a  member  of  the  legation,  and  is 
employed  from  time  to  time  by  the  ambassadors 
of  that  nation,  it  is  not  for  the  court  to  measure 
the  quantum  of  the  services  either  required  from 
or  rendered  by  him.  Parkinsait  v.  JPotter,  55 
L.  J.,  Q.  B.  153 ;  16  Q.  B.  D.  152 ;  53  L.  T.  818 ; 
84  W.  B.  215     50  J.  P.  470. 

It  is  not  sufficient  to  shew  that  the  servant*s 
name  is  in  the  list  transmitted  by  the  secretary 
of  state  to  the  sheriffs  office,  of  persons  privileged 
as  attached  to  an  embassy,  but  it  must  be  clearly 
shewn  that  the  person  is  in  the  actual  and  bonil 
fide  service  of  the  ambassador.  JPisher  v.  Begrez, 
1  D.  P.  C.  588 ;  1  C.  &  M.  117 ;  3  Tyr.  184 ;  2 
li.  J.,  Ex.  13. 

Extent  of  Privilege.] — ^Although  an  ambas- 
sador's servant  may  be  privileged  as  to  his  per- 
son, it  does  not  follow  that  all  his  goods  are 
privileged  also,  so  as  to  enable  the  sheriff  to 
apply  to  set  aside  a  fi.  fa.  issued  against  them  ; 
and  a  clear  case  of  privilege  must  be  made  out 
to  the  satisfaction  of  the  court,  or  else  they  will 
not  interfere,  either  on  behalf  of  the  sheriff  or 
the  person  privileged.  Fisher  v.  Begrez,  1  D.  P.  C. 
588  ;  1  C.  &  M.  117  ;  3  Tyr.  184  ;  2  L.  J.,  Ex.  13. 

IdabiUty  for  Bates.]— A  British  subject, 

accredited  to  Qreat  Britain  by  a  foreign  govern- 
ment as  a  member  of  its  embassy,  is,  uiiLess  he 
has  been  received  by  the  British  government 
upon  the  express  condition  that  he  shall  be  sub- 
ject thereto,  exempt  from  the  local  jurisdiction 
of  his  own  country,  and  therefore,  where  this 
condition  has  not  been  imposed  on  him  at  the 
time  of  his  reception,  his  household  furniture 
is  privileged  from  seizure  for  non-payment  of 
parochial  rates.  JUacartTiey  v.  wrhutt,  24 
Q.  B.  D.  368;  62  L.  T.  656;  38  W.  B.  559;  54 
J.  P.  437. 

An  attach^  to  an  ambassador  in  this  country 
of  a  foreign  state  is  not  liable  for  rates  assessed 
on  his  private  residence.  Parkimon  v.  Patter,  55 
L.  J.,  Q.  B.  153 ;  16  Q.  B.  D.  152;  53  L.  T.  818; 
34  W.  B.  215  ;  50  J.  P.  470. 


Seourity  for  Costs.  ] — ^The  servant  of  an 

ambassador  wiU  not  be  ordered  to  give  security 
for  costs.  Bavies  v.  Solomon,  Tidd,  Prac.  535,  n. 
(s),  9th  ed.  Contra,  Ooodwiti  v.  Archer,  2 
P.  Wms.  452 ;  1  Eq.  Cas.  Ab.  350,  pL  4 ;  Anon,^ 
Moseley,  175. 

Domicil.] — ^A  foreigner  having  gained  a  British 
domicil  does  not  lose  it  by  becoming  charge 
d'afEaires  in  this  country  for  his  own  sovereign. 
AU.'Qtn,  V.  Kent,  1  H.  &  C.  12 ;  31  L.  J.,  Ex. 
391 ;  6  L.  T.  864  ;  10  W.  B.  722. 

Bringing  Action  on  behalf  of  Foreign  Oovom- 
mont.]— To  a  bill  filed  by  the  charge  d'affaires  of 
the  Brazilian  government  in  this  country,  in  his 
own  name,  to  restrain  judgment  creditors  against 
certain  furniture,  upon  which  a  sum  of  money 
had  been  advanced  oy  the  Brazilian  government, 
secured  by  an  unregistered  bill  of  sale,  a  demurrer 
on  the  ground  that  the  minister  could  not  sue  in 
his  own  name  was  allowed.  Penedo  (JBarofC)  v. 
Johnson,  29  L.  T.  452  ;  22  W.  B.  103. 


e.  Ck)KBUL. 

How  iiur  protoetad  f^om  Prooess.] — ^The  7  Ann. 
c.  12,  s.  2,  does  not  extend  to  consuls,  who  are 
therefore  liable  to  arrest.  Viveash  v.  Becker,  3 
M.  &  S.  284 ;  15  B.  B.  488.  And  see  Clarke  v. 
Oritieo,  1  Taunt.  106 ;  Barbuit's  Que,  Cas.  t. 
Talb.  281. 

The  judge  of  a  consular  court,  vested  by 
treaty  with  plenary  civil  jurisdiction  over  all 
British  subjects  within  the  limits  of  the  jurisdio* 
tion,  while  sitting  and  acting  as  judge  of  such 
consular  court,  is  entitled  to  the  same  degree  of 
protection  which  is  accorded  by  the  &w  of 
England  to  a  judge  of  a  court  of  record,  and  no 
action  will  lie  for  an  act  done  by  such  judge 
within  his  jurisdiction  in  his  judicial  capacity. 
Haggard  v  Pilieier,  61  L.  J.,  P.  C.  19  ;  [1892] 
A.  C  61 ;  65  L.  T.  769— P.  C. 

B«mnneration.l — ^A  foreign  consul  resident  in 
this  country,  and  receiving  a  salary  as  an  officer 
from  his  own  government,  cannot  maintain  an 
action  for  any  trouble  or  labour  to  which  he 
may  have  been  put  in  transacting  business  for 
merchants  here,  in  which  he  acted  in  conformity 
to  the  express  instructions  of  his  own  govern- 
ment. Be  Lema  v.  Haldimand,  By.  &  M.  45 ; 
1  Car.  &  P.  183. 

But  when  he  acts  as  between  one  individual 
and  another,  though  he  acts  as  consul,  he  may 
receive  fees.    Ih. 

Consular  Ck>urt — Juriidiotion.] — ^The  supreme 
consular  court  at  Constantinople  has,  by  virtue 
of  6  &  7  Vict.  c.  94  and  orders  in  council  of 
August,  1860,  jurisdiction  in  cases  of  collision 
within  Turkish  waters,  and  can  exercise  such 
jurisdiction  both  in  rem  and  in  personam. 
Pateayanni  v.  MtuHan  Steam  Navigation  and 
leading  Co.,  or  The  Zaconia,  2  Moore  P.  C. 
(N.S.)  161 ;  3  N.  B.  219 ;  33  L.  J.,  Adm.  11 ;  9 
Jur.  (N.8.)  1160  ;  7  L.  T.  164  ;  12  W.  B.  90. 

A  railway  company  and  partnership,  completed 
and  existing  in  a  foreign  country,  is  not  within  the 
purview  of  Sie  English  Joint  Stock  Companies  Acts 
of  1856  and  1857,  so  as  to  enable  her  majesty*s 
consular  court  in  Egypt  to  issue  a  sequestrati  on 
against  such  of  the  members  of  the  company  as 
were  resident  within  the  jurisdiction  of    that 
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oonrt,  for  not  complying  with  the  order  of  that 
court  to  register  the  company  as  one  of  limited 
liability  under  the  English  statutes.  Bulkeley 
▼.  Sehutz,  8  Moore,  P.  0.  (N.8.)  170 ;  L.  JR.  8 
P.  C.  676. 

Previously  to  the  protocol  of  June,  1867, 
permitting  British  subjects  to  hold  land  in 
Turkey,  in  their  own  names,  they  were  per- 
mitted only  to  hold  land  in  the  name  of  some 
female  relative,  or  of  some  native  subject  of  the 
Ottoman  empire.  Two  partners  who  owned 
land  before  1868  had  not  availed  themselves  of 
the  protocol,  but  continued  to  hold  the  land  in 
the  name  of  a  subject  of  the  sultan.  A  suit  was 
instituted  by  one  of  the  partners  in  the  supreme 
consular  court  of  Constantinople  for  the  dissolu- 
tion of  the  partnership  and  for  taking  the 
accounts.  An  order  was  made  in  the  suit  that 
the  receiver  should  sell  the  land  by  auction : — 
Held,  that  the  order  was  not  ultra  vires  of 
the  court.  Abbott  v.  Abbott^  L.  R.  6  P.  G. 
220. 

Where  a  treaty  provides  that  the  British  sove- 
reign may  establish  a  consular  court  in  a  foreign 
state,  and  that  all  complaints  against  British 
subjects  shall  be  heard  in  the  consular  court, 
and  all  complaints  against  subjects  of  the  foreign 
state  in  the  courts  of  that  country,  a  subject  of 
the  foreign  state,  when  bringing  an  action  in  the 
consular  court  against  a  British  subject,  cannot 
be  met  with  a  coimterclaim  in  the  nature  of  a 
cross  action.  The  sovereign  of  the  foreign  state, 
although  not  specially  mentioned  in  the  treaty, 
is  not  in  a  worse  position  in  l^is  respect  than 
his  subjects.  The  orders  in  council  of  1865  and 
1881,  relating  to  the  administration  of  justice  of 
China  and  Japan,  do  not  confer  upon  the  British 
consular  court  in  Japan  a  jurisdiction  wider 
than  was  acquired  by  the  treaty  vnth  Japan  in 
1858,  but  only  prescribe  the  manner  of  exercising 
the  jurisdiction  which  is  exercisable  under  that 
treaty.  Japanese  Ootemm^nt  v.  Penintular 
and  Oriental  Steam  Navigation  Co,^  64  L.  J., 
P.  C.  107 ;  [18951  A.  C.  644  ;  11  B.  493  ;  72 
L.  T.  881  ;  8  Asp.M.  C.  60— P.  C. 


Proisednre — Joinder  of  Parties.] — ^Where 


the  language  of  a  rule  regulating  the  procedure 
of  British  consular  courts,  and  giving  power  to  a 
court  to  dismiss  actions  in  which  there  has  been 
a  joinder  of  distinct  causes  of  action  by  and 
against  the  same  parties,  is  permissive  in  form, 
and  it  is  provided  by  a  subsequent  rule  that,  in 
matters  not  covered  by  the  rules,  the  procedure 
of  the  English  courts  is  to  be  followed,  the 
language  of  the  rule  with  regard  to  the  dismissal 
of  such  suits  cannot  be  qonstrued  as  authorising 
their  instituti^ta,  nor  is  such  a  joinder  of  parties 
authorised  by  any  rules  of  the  courts  in  England. 
Peninsular  and  Oriental  Steam  Navigation  Co. 
V.  Tsune  Xijama,  64  L.  J.,  P.  C.  146;  [1895] 
A.  C.  661 ;  11  R.  508  ;  73  L.  T.  37 ;  8  Asp.  M.  C. 
23— P.  C. 

Mode  of  Trial.] — In  countries  in  which 

"  by  treaty,  capitulation,  grant,  usage,  sufferance 
and  other  lawful  means  "  the  Queen  has  obtained 
jurisdiction  within  the  meaning  of  the  Foreign 
Jurisdiction  Act,  1890,  by  which  she  is  empowered 
to  exercise  such  jurisdiction  ''  in  the  same  and  as 
ample  a  manner  as  if  she  had  acquired  it  by  the 
cession  or  conquest  of  territory,"  she  is  by  Order 
in  Council  empowered  to  establish  courts  and 
regulate  procedure  in  the  manner  prescribed  in 
such  order.    The  Japan  Order  in  Council,  1865, 


constituted  a  court  with  a  jury  of  five,  and 
court  so  established  the  appeJ^nt  was  coii 
of  the  murder  of  her  huslxuid  : — Held,  th 
Older  was  not  ultra  vires,  and  that  the  ap{ 
was  not  entitled  as  a  British  subject  to 
of  twelve.  Oarew  v.  Japan  Grown  Pra» 
66  L.  J.,  P.  C.  95 ;  [1897]  A.  C.  719  ;  77  ] 
—P.O. 


Judgment— Xffeet.]— A  plea  of  judi 


recovered  in  an  action  brought  in  a  co 
court  at  Constantinople  estabhshed  tinder 
Vict.  c.  94,  and  payment  by  the  defendant 
amount  is  a  bar  to  an  action  brought  i; 
country  for  the  same  cause.  Barber  v.  1 
8  C.  B.  (N.8.)  96  ;  29  L.  J.,  C.  P.  234  ;  i 
(N.8.)  981 ;  8  W.  R.  461. 

A  defendant  relying  on  a  judgment  of 
bunal  summoned  by  a  foreign  consular  coi 
a  bar  to  a  party  proceeding  in  this  ooum 
bound  to  prove  that  the  tribunal  had  jurisd 
by  treaty,  usage,  or  voluntary  submission. 
Gfriefiwaldj  8wabey,  430. 

Proceedings  In  the  consular  court  of 
andria  debar  the  plaintiff  in  this  oo 
from  recovering  from  the  captain  of  a  ship, 
tiff  in  the  consular  court,  the  amount  pa 
him  in  excess  of  what  he  is  entitled  to  demi 
respect  of  freight  payable  on  unloading  and 
delivery.    Tamvaeo  v.  Simpson,  13  L.  T.  16 

mtra  Virei  and  Xrresrnlarity.] — C 

of  the  consular  court  at  Constantinople  set 
as  ultra  vires  and  irregular  on  the  grounc 
that  they  were  made  in  a  suit  to  whicl 
appellant  was  not  a  party,  and  in  which 
of  the  issues  which  they  purported  to  c 
could  not  properly  be  raised  or  determ 

(2)  that  although  the  appellant's  wife  i 
baje  trustee  of  the  property,  the  suit  was  c 
tive  in  not  making  the  appellant  also  a  p 

(3)  that  assuming  the  court  had  jurisdicti 
make  an  order  in  personam  against  the  a 
lant's  wife  regarding  the  property,  the 
could  not  extend  to  bind  the  appellant's  in^ 
therein  ;  (4)  that  so  far  as  the  orders  afi 
land,  the  rights  of  the  appellant  and  the 
beneficial  owners'  could  only  be  determinec 
suit  properly  framed  and  instituted  in  the  p 
forum  ;  (5)  that  the  appellant's  wife,  on  a  d 
being  made  against  her  as  trustee,  would,  ac 
ing  to  the  usual  course  of  justice,  be  entitl 
her  costs,  instead  of  being  condemned  to  pa 
costs  of  the  proceedings  against  her.   PiUs 
Fontaine^  5  App.  Cas.  564 — P.  C. 

II.  REVOLT  AND  RESTORATION. 

In  Cheneral.] — Upon  the  suppression 
rebellion,  the  rastorwi  legitimate  govemme 
entitled,  as  of  right,  to  all  moneys,  goods 
treasure  which  were  public  property  of 
government  at  the  time  of  the  outbreak ; 
right  being  in  no  way  affected  by  the  wroi 
seizure  of  the  property  by  the  usurping  go 
ment.  United  States  of  America  v.  M'tto 
L.  J.,  Ch.  406 ;  L.  R.  8  Eq.  69  ;  20  L.T.476 
W.  R.  764. 

But  with  respect  to  property  which  has 
voluntarily  contributed  to,  or  acquired  by 
insurrectionary  government  in  the  exercise  < 
usurped  authority,  and  has  been  impressed  i 
hancU  with  the  character  of  public  prop 
the  legitimate  government  is  not,  on  its  res 
tion,  entitled  by  title  paramount,  bat  as  succ 
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ohIt  (and  to  that  extent  reoognismg  the 
antiiority)  of  the  displaced  usurping  govem- 
ment ;  uid  in  seeking  to  leoover  snch  property 
from  an  agent  of  the  displaced  goyemment  can 
only  do  so  to  the  same  extent  and  subject  to  the 
same  rights  and  obligations  as  if  that  goyemment 
had  not  been  displaced,  and  was  itself  proceeding 
against  the  agent.    lb. 

The  recognised  soyereign  of  a  foreign  country, 
who  has  been  displaced  by  a  usurping  goyem- 
ment de  facto,  is  ncld  here  to  succeed,  upon  the 
restoration  of  his  authority,  to  all  the  rights  of 
the  usurping  goyemment,  and  to  the  pubUc  pro- 
perty which  it  has  acquired,  and  he  is  the  proper 
person  to  sue  in  respect  of  it.  United  States  of 
America  y.  Prieleau^^  Hem.  &  M.  559  ;  35  L.  J., 
Ch,  7;  11  Jur.  (N.8.)  792;  18  L.  T.  92;  18 
W.  B.  1062. 

Semble,  that  the  recognised  soyereign  so  suc- 
ceeds to  the  property,  subject  to  all  the  contracts 
entered  into  here  by  the  Qoyemment  de  facto, 
whether  with  foreigners  or  natural-bom  subjects. 
/*. 

Therefore,  in  such  a  case  the  court  refused, 
upon  an  interlocutory  application,  at  th(9  instance 
of  a  foreign  goyemment,  to  appoint  a  receiyer 
against  persons  claiming  a  lien  upon  public 
property  under  a  contract  made  in  this  country 
with  the  usurping  goyemment  while  in  existence. 

The  goyemment  formed  during  a  leyolution 
in  Sicily  seized  upon  the  king's  treasure,  and 
remitted  part  of  it  to  persons  in  this  country,  to 
purchase  steam-diips,  and  they  applied  the 
remittance  accordingly: — ^Held,  that  the  king, 
who  had  re-established  his  authority,  was  entitled 
to  sue  for  one  of  the  ships,  which  remained  in 
the  port  of  London.  ISoo  Sieilies  (King)  y. 
Willcox,  1  Sim.  (N.8.)  832 ;  19  L.  J.,  Ch.  202 ; 
14  Jur.  163. 

Where  the  reyolutionary  or  de  facto  goyem- 
ment of  a  country  has  been  recognised  by  the 
government  of  a  foreign  state,  a  subject  of  such 
foreign  state  may  safely  contract  with  that  de 
facto  government ;  and  if,  by  subsequent  reyolu- 
tion,  the  preyiously  existing  goyemment  of  the 
country  is  restored,  the  restored  goyemment  is 
bound  by  international  law  to  treat  any  such 
contract  as  yalid,  and  in  a  litigation  with  the 
foreigner,  party  to  the  contract,  must  adopt  the 
contract,  merely  taking  such  rights  as  the  de 
facto  goyemment  might  haye  had  under  it : — 
Semble,  that  eyen  in  the  case  of  a  contract  by  a 
foreigner  with  a  rebel  state  which  has  not  been 
internationally  recognised,  property  acquired 
under  it  cannot  be  recovered  from  him  in  viola- 
tion of  the  contract.  Peru  Bepublio  y.  Dreyftu, 
57  L.  J.,  Ch.  536  ;  38  Ch.  D.  348  ;  58  L.  T.  433  ; 
36  W.  R.  492.  And  see  Berne  (City)  y.  Bank  of 
JBMland,  9  Yes.  347 ;  7  K.  B.  218  :  and  Bolder 
y.  Hnmtingfield  (Lord),  11  Yes.  283 ;  8  R.  R.  139. 

To  a  bill  filed  by  the  United  States  of  America, 
alleging  that  they  had  succeeded  to  the  rights  of 
the  late  Confederate  States  of  America,  and 
praying  an  account  and  relief  in  respect  of  money 
receivS  by  the  defendant,  as  agent  for  the  Con- 
federate States,  the  defendant  pleaded  that  by  a 
law  of  the  United  States  the  property  of  all 
persons  who  had  acted  as  agents  for  the  Con- 
federate States  was  liable  to  confiscation,  and 
that  proceedings  were  actually  pending  in 
America  for  confiscation  of  his  property  there 
on  the  ground  of  his  having  so  acted  as  agent, 
and  that  he  could  not  answer  without  exposing 
liimPAlf  to  such  confiscation,  and  that  the  plain- 
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tiifB  could  not  haye  relief  without  waiving  the 
right  to  confiscate  : — Held,  that  the  plea  was  bad 
so  far  as  related  to  the  relief,  but  good  as  to  the 
discoyery,  and  that  the  plainUffis  must  be 
allowed  to  proceed  and  prove  their  case  if  they 
were  able  .to  do  so  withont  the  answer  of  the 
defendant.  UnUed  States  of  America  y.  McBoa, 
37  L.  J.,  Ch.  129  ;  L.  B.  3  Ch.  79  ;  17  L.  T.  428  ; 
16  W.  R.  377. 

Juziidietlon  of  Oourts  to  prevent.] — The  Court 
of  Chancery  has  no  jurisdiction  to  interfere  merely 
with  a  view  to  prevent  revolution  ;  it  is  only  to 
prevent  an  injury  to  property  t^t  its  aid  can  be 
invoked.  Avstria  (B/fiperor)  Y.£assuth,  3  DeQ. 
F.  &  J.  217  ;  30  L.  J.,  Ch.  690 ;  7  Jur.  (N.8.)  639 ; 
4  L.  T.  494  ;  9  W.  B.  712. 

Serolted  State— Purchase  of  Seeurities  of.] — 
It  is  illegal  to  purchase  obligations  or  securities 
purporting  to  hd  granted  by  the  government  of  a 
foreign  country,  which  government  is  not  recog- 
nised by  the  Engli^  executive.  Thompson  y. 
Barclay,  6  L.  J.  (0.8.)  Ch.  93.  S.  P.,  Humpson 
y.  Povotes,  2  Sim.  194.  And  see  Jones  y.  Garcia 
del  Bio,  Turn.  &  R.  298  ;  24  R.  R.  64. 

Beoognitlon  of  Seroltad  'States.]— If  a  foreign 
state  is  recognised  by  this  countiy,  it  is  not 
necessary  to  support  an  allegation  which  de- 
scribes it  as  a  state,  to  proye  that  it  is  in  fact  an 
existing  state;  but  if  it  is  not  so  recognised, 
then  such  proof  becomes  necessaiy,  and  may  be 
admitted.  TrisarH  v.  Clement,  3  Bing.  432 ;  11 
Moore,  308 ;  2  Car.  k  P.  223. 

If  a  body  of  persons  assemble  together  to  pro- 
tect themselves  and  support  their  own  indepen- 
dence, and  make  laws,  and  have  courts  of  justice, 
that  is  evidence  of  their  being  a  state ;  and  it 
mi^es  no  difference  whether  it  formerly  belonged 
to  another  country  or  not,  if  they  do  not  continue 
to  acknowledge  it,  and  are  in  possession  of  a 
force  sufficient  to  support  themsdves  in  opposition 
to  it  lb,  Cp.  Bema  City  y.  Bank  of  England, 
7  Ves.  347 ;  7  R.  R.  218  ;  Mighdl  y.  Johore 
(Sultan),  63  L.  J.,  Q.  B.  693  ;  [1894]  1  Q.  B.  149 ; 
9  R.  447  ;  70  L.  T.  64;  58  J.  P.  244— C.  A. 

Sffeot  of  Bo-Oonquest.] — ^A  countiy  re-con- 
quered from  an  enemy  reverts  to  the  same  state 
that  it  was  in  before  its  conquest.  The  British 
inhabitants  of  a  part  of  the  French  dominions 
which  was  conquered  by  the  Dutch  and  after- 
wards re-conquered  by  the  French,  ought  therefore 
to  have  had,  after  its  re-conquest,  the  same  pro- 
tection that  they  were  entitled  to  under  the 
treaty  of  commerce  of  1786  ;  and  were  awarded 
compensation  in  respect  of  losses,  after  the 
re-conquest,  by  sequestration  of  their  property  in 
contravention  of  that  treaty  by  the  French 
goyemment.   Oanibe^s  Case,  2  Knapp,  369. 

IIL  CONQUEBKD    STATES    AND 
COLONIES. 

What  Law  applicable.] — The  laws  of  a  con- 
quered country  continue  until  altered.  Campbell 
y.  Ball,  Lofft,  655  ;  Cowp.  204. 

Englishmen  eitabliihing  themselTOS  in  an 
TTninhabited  Country.]  — Where  Englishmen 
establish  themselves  in  an  uninhabited  or  a  bar- 
barous country,  they  carry  with  them  not  only 
the  laws,  but  the  soyereignty,  of  their  own  state ; 
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nnd  those  who  live  amongst  them,  and  become 
members  of  their  commTinity,  become  partakers 
of  and  subject  to  the  same  laws,  bengal  (Adv.- 
Gen.')  T.  JRanee  Sumomoye  Douee^  9  Moore,  Ind. 
App.  387 ;  2  Moore,  P.  C.  (N.8.)  22  ;  2  N.  K. 
530  ;  9  Jnr.  r^.s.)  877  ;  8  L.  T.  843  ;  12  W.  B.  21. 
Bat  this  rme  does  not  apply  to  the  early  settle- 
ment of  the  English  in  India,  as  the  permission 
to  the  settlers  to  use  their  own  laws  within  the 
factories  did  not  extend  those  laws  to  natives 
associated  with  them  within  the  same  limits.  Ih, 

Sngliih  Subjeoti  Tiiiting  ColoniM.] — When 
English  settlers  go  out  to  a  province  conquered 
by  the  English,  they  carry  with  them,  so  far  as 
may  be  applicable  to  their  purpose,  all  the 
immunities  and  privileges  of  the  law  of  England 
as  the  law  of  England  was  at  that  time — ^Per 
Blackburn,  Lord.  Lauderdale  Peerage^  71^^  10 
App.  Gas.  692. 


Alienage.] — The  Introduction  of  the  Eng- 
lish law  into  a  conquered  country,  does  not  draw 
with  it  that  branch  which  relates  to  aliens,  if  the 
acts  of  the  power  introducing  it  shew  that  it  was 
introduced,  not  in  all  its  branches,  but  only  sub 
modo,  and  with  the  exception  of  this  portion. 
The  English  law  incapacitating  aliens  from  hold- 
ing real  property  to  their  own  use,  and  transmit- 
ting it  Dv  descent  or  devise,  has  never  been 
introduced  into  the  East  Indies.  Lyons  Corpora- 
tion V.  Eoit  India  Co.,  1  Moore,  P.  C.  175  ;  1 
Moore,  Ind.  App.  175. 

Statute!  of  Mortmain.] — Lands   in  a 

country  conquered  by  or  a  colony  settled  by  Eng- 
lishmen, are  not  ipso  facto  subject  to  the  English 
statutes  of  mortmain.  Att.-OeTi,  v.  Stewart^  2 
Mer.  143 ;  16  B.  B.  162  :  Jew  v.  McKinney,  58 
L.  J.,  P.  C.  67 ;  14  App.  C5as.  77  ;  60  L.  T.  287  ; 
37  W.  B.  577— P.  0. 

Marriage   Lawi.]  —  With   respect    to 

marriage,  the  law  which  existed  here  before  the 
Marriage  Act,  viz.  the  canon  law,  is  the  law 
applicable  to  British  subjects  resident  in  a  British 
settlement.  Lautowr  v.  Teeedale^  2  Marsh.  243  ; 
8  Taunt.  880 ;  17  B.  B.  518.  And  see  Rex  v. 
Brampton  InJiabitante,  10  East,  282 ;  10  B.  B. 
299. 

Propoial  to  eitabliih  Colony — Undertaking 
Fictitious  —  Scrip  Certificates.]  —  Where  the 
defendant  had  been  employed  as  the  plaintiffs 
agent  in  raising  a  loan  for  establishing  a  colony 
on  the  coast  of  Honduras,  and  in  that  capacity 
had  received  deposits  from  various  subsc^bers, 
to  whom  he  gave  scrip  certificates,  on  which  it 
was  stated  that  the  loan  was  for  the  use  of  the 
Poyais  state : — Held,  that  it  was  incumbent  on 
the  plaintiff  to  prove  the  existence  of  such  a 
state,  on  the  ground  that  one  of  two  parties  to  a 
mere  bubble  to  deceive  the  public  could  not  main- 
tain an  action  against  the  other.  WGregor  v. 
Lowe,  By.  &  M.  67  ;  1  Car.  &  P.  200. 

Bight!  orei  a  Con^nerad  Country.] — ^The  king 
has  a  legislative  authority  over  a  conquered 
country,  although  he  may  preclude  himself  from 
the  exercise  of  that  authority,  by  a  proclamation 
that  he  has  commissioned  the  governor  to  call  an 
assembly  of  the  people  for  the  purpose  of  enacting 
laws.     Camphetl  v.  HaU,  Lofft,  655  ;  Ck>wp.  204. 

The  king,  before  he  has  published  a  proclama- 
tion, promising  a   l^slative  assembly,  might 


] 


have  laid  a  tax  upon  Grenada  as  a  conquc 
country,  without  either  the  consent  of  parlian 
or  the  people  of  Grenada  in  their  assembly 
otherwise ;  but  that  by  such  a  proclamatioi 
had  precluded  himself  from  so  doing.    lb, 

A  country  conquered  by  the  British  a 
becomes  subject  to  the  Crown,  and  therefore 
the  legislative  power  of  parliament ;  and 
inhabitants  become  British  subjects.    Ih, 

And  eeefwrther,  tit.  Oolokt. 


IV.  PEBSONS. 

a.  Alienage. 

1.  Oemeral  Prinoiplea. 

Who  i!  an  Alien.]— A  neutral  residing  in 
enemy's  country,  as  consul  of  a  neutral  st 
and  who  also  trades  there  as  a  merchant,  is  tG 
regarded  as  an  enemy.  Soreruen  v.  Jleg., 
Moore,  P.  0. 141. 

An  alien  is  a  subject  of  a  foreign  state  who 
not  been  bom  within  the  allegiance  of  the  Cro 
of  this  kingdom.     Beg.  v.  Burke,  11  Cox,  C. 
138. 

Alien  carrying  on  trade  in  an  enemy's  count 
though  resident  there  also  in  the  character 
consul  of  a  neutral  state,  considered  an  al 
enemy,  and  as  such  disabled  to  sue,  and  liable 
confiscation.  Albretoht  v.  SunttMnn,  2  Yes.  k. 
323  ;  13  B.  B.  110. 

The  character  of  an  alien  and  a  British  snbj 
cannot  be  united  in  one  person.  JReg,  v.  Manni 
1  Den.  C.  C.  467  ;  T.  &  M.  155  ;  2  Car.&  K.  8J 
19  L.  J.,  M.  C.  1 ;  13  Jur.  962  ;  4  Cox,  C.  C.  3 

A  native  of  a  neutral  state  taken  in  an  act 
hostility  on  board  an  enemy's  ship,  and  brou| 
to  England  as  a  prisoner  of  war,  is  not  disab 
from  suing  while  in  confinement,  on  a  contrs 
entered  into  as  a  prisoner  of  war.  Sparenbw 
V.  Bannatyne,  I  Bos.  &  P.  163 ;  2  Esp.  581 
B.  B.  772. 

An  inhabitant  of  an  island  ceded  by  Gp 
Britain,  who,  immediately  after  its  cession,  con 
over  to  England,  and  finding  t^e  climate  i 
agree  with  his  health,  returns  to  the  cec 
island,  in  which  he  had  left  his  family,  a 
resides  with  them  there  for  upwards  of  six  yea 
and  then  emigrates  with  them  to  another  count 
under  the  government  of  Great  Britain,  reta 
the  character  of  a  British  subject ;  and  one 
his  children,  bom  after  the  capitulation  of  i 
island,  and  before  its  final  cession  by  treaty, 
not  an  alien.    Jeplison  v.  Riera,  3  Enapp,  130. 

A  natural-bom  subject  of  this  country  m 
also  be  a  citizen  of  America  for  the  purposes 
commerce,  and  entitled  to  aU  the  advantages 
an  American,  under  a  treaty  between  tl 
country  and  the  United  States:  the  circu 
stance  of  his  coming  over  here  for  a  tempera 
purpose  does  not  deprive  him  of  those  adva 
tages.  WiUon  v.  Marryat,  8  Term  Bep.  31  ; 
Bos.  &  P.  430. 

By  what  Law  determined.  J — The  status  of 
man,  as  whether  alien  or  not,  is  to  be  determin 
by  the  law  of  this  country  ;  but  the  rights  ai 
liabilities  incident  to  that  status  are  fixed  by  t 
law  of  the  colony  where  he  has  been  or  is 
resident  Accordingly,  it  was  determined,  li 
that  a  Frenchman  who  had  resided  in  tl 
Mauritius,  and  had  filled  the  office  of  assign 
of  insolvent  estates,  and  been  admitted  to  tal 
the  oath  of  allegiance,  was  clearly  an  idien ;  2n 
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that  aooording  to  the  French  law,  which,  by  the 
treaty  of  cession  in  1810,  prevails  in  the 
Maoritios,  the  circumstances  of  the  case  did  not 
constitute  that  ^*  authorisation  by  the  govern- 
ment,^ in  the  absence  of  which,  according  to  the 
French  law,  an  alien  may  be  removed  without 
cause  shewn.  Adana^  In  re,  1  Moore,  P.  C. 
460. 

Descendant!  bom  Abroad  of  Vatnral-bom 
SxitiilL  Sutjeets.] — The  status  of  natural-bom 
British  subjects,  which  by  the  acts  7  Ann.  c.  6, 
4  Geo.  2,  c.  21,  and  13  Geo.  3,  c.  21,  is  conferred 
on  children  and  grandchildren  bom  abroad  of 
natural-boru  British  subjects,  is  a  merely  personal 
status,  and  is  not  by  those  acts  made  transmissible 
to  the  descendants  of  the  persons  to  whom  that 
status  is  thereby  given.  There  is  no  foundation 
for  the  notion  that  by  the  common  law  of 
England  the  posterity  of  a  natural-born  British 
subject,  though  bom  abroad,  must  be  treated  as 
British  subjects  for  ever.  The  rule  that  the 
children  bora  abroad  of  ambassadors  in  the 
service  of  the  Crown  of  England  abroad,  are 
treated  as  natural-bom  British  subjects,  does  not 
apply  to  the  children  bom  abroad  of  officers  in 
the  military  service  of  the  Crown  in  foreign 
parts.  De  Geer  v.  Sti^im,  62  L.  J.,  Ch.  67 ;  22 
Ch.  D.  243  ;  47  L.  T.  434  ;  31  W.  R.  241. 

Statoi  of  Bon  of  Alien  before  7*8  Viet.  e.  66, 
1. 4.] — ^The  son  of  an  alien  father  and  English 
mother,  bom  out  of  the  king's  allegiance,  could 
not  inherit  to  his  mother  in  this  country,  before 
7  &  8  Vict.  c.  66,  s.  4.  Doe  d.  Duronre  v.  Jonen, 
4  Term  Bep.  300 ;  2  R.  B.  390.  And  eee further^ 
ooL  212,  post. 

Persons  bom  in  the  United  States  of  America, 
since  the  treaty  of  1783,  by  which  the  indepen- 
dence of  those  states  was  acknowledged  by  this 
country,  are  aliens,  and  cannot  take  lands  by 
descent,  or  inherit  them  in  this  country.  Doe  d. 
TTWwuu  V.  ^ritZam,  4  D.  &  B.  394  ;  2B.&C.779; 
2  I«.  J.  (0.8.)  K.  B.  129  ;  26  B.  B.  644. 

Sleetoral  Status  of   Pertonf  bom   in 


Hanorer  before  the  Queen's  AoeeMion.] — ^At  a 
parliamentary  election  in  1886  the  following 
persons  voted : — (1)  Persons  bom  in  the  kingdom 
of  Hanover  before  1837  and  not  naturalised ; 
(2)  persons  bom  in  that  kingdom  since  1837  of 
parents  bom  there  before  that  date  and  nut 
naturalised  ;  (3)  a  person  bom  in  Prussia  since 
1837  of  parents  bom  in  Hanover  in  1802  and 
not  naturalised : — Held,  that  such  persons  are 
aliens  in  the  contemplation  of  the  law  relating 
to  parliamentary  elections,  and  as  such  disentitled 
to  vote  though  upon  the  register.  leaaeson  v. 
Durant,  56  L.  J.,  Q.  B.  331 ;  17  Q.  B.  D.  64  ;  64 
L.  T.  684 ;  34  W.  B.  647. 

Partnenliip  with  Alien  Snemy— BespeotiTe 
Bights.] — Two  American  citixens  and  a  French 
subject  being  in  partnership,  and  owners  of 
certain  ships  f^ptured  by  British  cruisers,  and 
the  commissioners  under  the  treaty  in  1794 
between  this  country  and  Americsa,  for  awarding 
compensation  to  American  subjects  who  had 
suffered  losses  by  capture,  for  which  they  could 
obtain  no  redress  in  the  ordinary  tribunals, 
having  awarded  in  compensation  of  the  ships 
captured,  certain  sums  to  the  two  Americans, 
with  express  exclusion  of  the  French  citizen,  as 
an  alien  enemy  : — Held,  the  sums  so  awarded  are 
not  partnership  property  ;  and  the  creditors  of 


the  partnership  have  no  claim  on  them,  as  a^inst 
the  separato  creditors  of  the  ijnericans.  Camp- 
Mi  V.  MtOlett,  2  Swan.  551  ;  19  B.  B.  127. 

A  debt  due  to  two  partners  is  good  to  support 
a  commission  of  bankruptcy,  notwithstanaing 
one  of  the  partners  is  resident  in  an  enemy's 
country,  such  residence  not  being  shewn  to  be  an 
adhering  to  the  enemy.  Eoberte  v.  Hardy,  3 
M.  &  S.  633  ;  16  B.  B.  347. 

Women.] — A  native-bom  Irishman,  a  British 
subject,  married  a  Frenchwoman  domiciled  in 
France.  They  resided  in  France  till  the  breaking 
out  of  the  French  revolution,  when  they  emigrated 
to  Germany.  The  wife  died  in  the  lifetime  of  her 
husband,  without  having  ever  oome  within  the 
territory  of  Great  Britain  : — ^Held,  that  she  did 
not  by  her  marriage  become  a  British  subject,  for 
that,  while  she  remained  abroad,  she  was  not 
within  the  allegiance  of  the  Crown  of  England. 
WalVe  Case,  6  Moore,  P.  C.  216 ;  12  Jur.  145. 

By  the  common  law  of  England,  b^ore  7  &  8 
Vict.  c.  66,  s.  16,  an  alien  woman  married  to  an 
Englishman  was  not  entitled  to  dower.    lb. 

In  an  ejectment  by  M.  and  Sarah  his  wife, 
Joyce  Child,  and  Armand  Shallon  and  Eleanor 
his  wife,  the  females  made  out  their  title  as 
co-heiresses  of  Jonah  Child.  The  husband  of 
Eleanor  was  an  Egyptian  : — ^Held,  that  the  fact 
of  Shallon  being  an  alien  would  not  prevent  the 
plaintiffs  from  recovering.  Doe  d.  Miller  v. 
Rogert,  1  Car.  &  K.  390. 

Sinoe  7*8  Viot.  e.  66.]— The  7  &  8 

Vict.  c.  66,  s.  16,  by  which  an  alien  woman, 
married  to  a  natural-bom  subject,  is  naturalised, 
is  not  a  declaratory  act.  WaXPt  Caet,  6  Moore, 
P.  C.  216  ;  12  Jur.  145. 

A  female  alien,  who  has  married  a  natuml- 
bom  subject  of  this  realm,  is,  by  virtue  of  7  &  8 
Vict.  c.  66,  8.  16,  naturalised,  and  acquires  the 
status  of  a  natural-bom  subject.  Rea,  v.  Maf^ 
nituf,  1  Den.  C.  C.  467  ;  T.  &  M.  165  ;  2  Car.  &  K. 
887  ;  19  L.  J.,  M.  C.  1 ;  13  Jur.  962  ;  4  Cox,  C.  C. 
31. 

By  7  &  8  Vict.  c.  66,  s.  16,  any  foreign  woman 
married,  or  who  shall  be  married  to  a  natural- 
bom  subject,  or  person  naturalised,  shall  be 
deemed  and  taken  to  be  herself  natukulised,  and 
to  have  all  the  rights  and  privileges  of  a  natural- 
bom  subject : — Held,  that  a  woman  i)idicted  for 
murder,  who  was  a  native  of  Laisanne,  in 
Switzerland,  and  was  marrietl  to  a  British  sub- 
ject in  1847,  was  not  entitled  to  a  jurj  de  medie- 
tate  lingu»,  as  by  her  maniage  her  civil  and 
political  status  was  changed,  she  having  ceased 
to  be  an  alien,  and  having  to  all  intents  and 
purposes  become  a  British  subject.    lb, 

Bffeet  of  return  of  Fesoe.] — Choses  in  action 
belonging  to  an  alien  ejiemy  are  forfeited  to  the 
Grown ;  but  there  must  be  a  commitment  and 
inquisition  to  entitle  the  king ;  and  a  peace 
before  inquisition  discharges  the  cause  of 
forfeiture.     Att.-&en,  v.  Weedon,  Park,  267. 

A  right  of  a  foreigner  by  contract  is  generally 
only  suspended  by  a  subsequent  war,  and  may  be 
enforced  upon  the  restoration  of  peace.  In  bank- 
ruptcy, therefore,  a  claim  admitted,  reserving 
the  dividend.  Contract  with  alien  enemy  void. 
Bouesmaker,  Haf  parte,  13  Ves.  71 ;  9  B.  B.  142. 

SngUsh  Acts  apply  to  Ireland.] — ^The  English 
acts  relating  to  aliens  apply  to  Ireland  since  the 
Act  of  Union  as  far  as  they  are  acts  affecting 
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the  status  of  persons  in  allegiance  to  the  king 
of  the  United  Kingdom.  Davies  y,  Lynohy  16 
W.  R.  1207  (Ir.). 

Pleading!   relating   to.] — A   plea,  that  the 

elaintiff  was  an  alien  enemy  residing  in  this 
ingdom  without  the  licence,  safe  conduct,  or 
permission  of  the  sovereign,  is  good,  though  it 
does  not  expressly  negative  a  certificate  from 
one  of  the  secretaries'  of  state  under  7  &  8  Vict, 
c.  66,  ss.  6,  8.  Alcenius  v.  Kygrerk,  4  £1.  &  BL 
217  ;  24  L.  J.,  Q.  B.  19  ;  1  Jur.  (N.8.)  16  ;  3 
W.  B.  25. 

Proof  of  Alienage.] — ^The  mere  production  of  a 
passport  found  on  a  prisoner,  which  is  proved  to 
be  granted  by  the  authorities  of  a  foreign  state 
to  natural-bom  subjects  only,  is  not  evidence  of 
his  being  an  alien.  Beg,  v.  BurJie,  11  Cox,  C.  C. 
138. 

To  prove  a  replication  of  licence  to  a  plea  of 
alien  enemy,  it  is  not  enough  to  prove  that  a 
licence  was  granted  to  the  plaintiff  with  an 
allowance  to  undertake  a  voyage,  which  did  not 
terminate  until  the  commencement  of  hostilities, 
and  that  after  the  termination  of  the  voyage  he 
was  at  large  here  without  molestation.  BaulUm 
V.  Dobree^  2  Camp.  163. 

To  prove  that  a  person  was  an  alien  enemy  at 
the  time  of  the  action,  it  is  not  enough  to  shew 
that  he  was  some  time  before  domiciled  in  a 
territory  which  has  become  hostile,  without 
shewing  that  he  was  a  native  of  that  territory. 
Harnian  v.  Xingston^  3  Camp.  152 ;  13  B.  B. 
776. 

2.  Alien  Friend. 

Bights  of— Bight  to  enter  British  Territory.] 

— An  alien  friend  has  no  legal  right  enforceable 
by  action  to  enter  British  territory.  Musgrove 
V.  Chtmg  Teong  Ihy,  60  L.  J.,  P.  C.  28 ;  [1891] 
A.  C.  272  ;  64  L.  T.  378— P.  0. 

Lands — ^Agreement   for  a  Lease.] — An 

agreement  for  a  lease  to  an  alien  artificer  was 
void,  by  32  Hen.  8,  c.  16,  s.  13,  as  much  as  an 
actual  demise.  Zapierre  v.  M^IntosJi,  1  P.  &  D. 
629  ;  9  A.  &  E.  768  ;  8  L.  J.,  Q.  B.  112  ;  3  Jur.  123. 

Atsignment   of  Lease.]  —  But  the  32 

Hen.  8,  c.  16,  s.  13,  did  not  make  void  an  assign- 
ment of  a  lease  to  an  alien  artificer.  Wootton  v. 
Steffenonif  12  M.  &  W.  129  ;  13  L.  J.,  Ex.  72. 

Dower.] — By  the  common  law  of  Eng- 
land, before  7  &  8  Vict.  c.  66,  s.  16,  an  alien 
woman,  married  to  an  Englishman,  was  not 
entitled  to  dower.  WalVt  (Slm,  6  Moore,  P.  C. 
216;  12  Jur.  145. 


Trusts  of— Before  Naturalisation  Aot.] — 


In  March,  1862,  L.  &  S.  (the  wife  of  an  alien) 
conveyed  land  of  which  they  were  tenants  in 
common  to  a  trustee,  upon  trust  to  sell  and 
stand  possessed  of  the  proceeds  for  L.  &  S.  in 
equal  shares,  the  share  of  S.  to  be  for  her  separate 
use.  In  April,  1862,  L.  &  S.  entered  into  an 
agreement  to  allot  the  lands  in  severalty,  and 
that  the  trustee  should  stand  possessed  of  each 
such  respective  allotment  on  the  respective 
trusts  declared  by  the  deed  of  March,  and  that 
nothing  in  the  agreement  should  prejudice  or 
affect  any  of  the  powers  or  trusts  of  the  deed. 
No  sale  was  ever  effected,  and  S.  died  in  1866, 1 


having  by  her  will  given  to  her  husband, 
alien,  her  personal  estate  absolutely  and  a 
interest  in  her  real  estates : — ^Held,  first,  that 
land  was  not  in  equity  converted  into  moi 
Skarp  V.  De  St.  Sawoeur,  41  L.  J.,  Oh.  576  ;  I 
7  Ch.  348  ;  26  L.  T.  142  ;  20  W.  B.  269. 

Bight!  of  Cfrown.]  —Held,  thirdly,  i 

the  trust  for  the  alien  could  be  enforced  for 
benefit  of  the  Crown.    It, 

A  devise  of  lands  was  made  to  English  snbje 
in  trust  to  sell,  and  after  payment  of  mortgi 
to  invest  the  surplus  moneys  in  the  funds  in  t 
for  persons,  some  of  whom  were  aliens  : — H 
that  the  Crown  was  not  entitled  to  the  shar 
the  aliens  either  in  the  land  or  the  produce. 
Himmwlin  v.  Sheldon^  1  Beav.  79 ;  8  L.  J., 
133 ;  3  Jur.  69.  Affirmed  4  MyL  &  Or.  525 
L.  J.,  Ch.26;  4  Jur.  116. 

A  court  of  equity  will  enforce  for  the  ben 
of  the  Crown,  a  trust  of  real  estate  created 
favour  of  an  alien.  The  devise  being  valid,  i 
there  being  a  cestui  que  trust,  who  can  take 
not  hold,  the  Crown  becomes  entitled  beneficia 
and  not  the  trustee  or  heir-at-law.  Barrtm 
WaiUn,  24  Beav.  1 ;  3  Jur.  (K.B.)  679  ;  5  W. 
695. 

A  devise  to  trustees  in  trust  for  a  person  ^ 
is  an  alien  is  a  trust  incapable  of  taking  ^i 
either  for  the  benefit  of  the  alien  or  of  the  Croi 
and  the  beneficial  interest  results  to  the  heii 
the  testator.  HitUon  v.  Stordy^  3  Sm.  &  Qt.  2S 
3  Eq.  B.  1039  ;  1  Jur.  (N.8.)  771 ;  3  W.  B.  6 
See  8.  O,  on  appeal,  2  Jur.  (n.s.)  410 ;  4  W. 
438. 

Effeot  of  Vatnralisation  Aot,   1870.] 

Where  the  title  of  the  alien  having  accrc 
before  the  passing  of  the  Naturalisation  A 
1870,  that  ^t  does  not  remove  his  disability 
hold  land.    Sharp  v.  De  St.  SauveuVy  supra. 

Copyright.]  —  An    alien    friend   wl 

during  the  time  of  nis  temporary  residence  in 
British  colony,  publishes,  in  the  United  Kingdo 
a  book  of  which  he  is  the  author,  is,  under  5  & 
Vict.  c.  45,  entitled  to  the  benefit  of  Engh 
copyright.  Bowtledge  v.  Low^  37  L.  J.,  Ch.  45 
L.  B.  3  H.  L.  100  ;  18  L.  T.  833  ;  16  W.  B.  lOi 
See  further,  title  Copybioht. 


Fraudulent  XTte  of  Trade  Mark.]  — 


foreign  manufacturer  has  a  remedy  by  suit 
this  country,  for  an  injunction  and  account 
profits  against  a  manufacturer  who  has  coi 
mitted  a  fraud  upon  him  by  using  his  trade  mai 
for  the  purpose  of  inducing  the  public  to  belies 
that  the  goods  so  marked  are  manufactured  I 
the  foreigner.  Collins  Co.  v.  Brown^  3  E!ay  & . 
423  ;  3  Jur.  (N.S.)  929  ;  5  W.  B.  676. 

An  alien  can  in  the  courts  of  this  country  sc 
to  restrain  the  fraudulent  appropriation  of  h 
trade  mark,  although  the  gooas  on  which  sue 
trade  mark  is  affix^  are  not  usually  sold  by  hii 
in  this  country.  CoIUtis  Co.  v.  Reeves^  4  Jm 
(N.S.)  865  ;   6  W.  B.  717. 

Libel.] — An  alien  friend,  though  residen 


abroad,  is  entitled  to  sue  in  the  courts  at  Wesi 
minster  for  a  libel  published  concerning  him  i 
England.  PUani  v.  Lawson,  6  Bing.  (N.c.)  90 
8  Scott,  180 ;  8  D.  P.  C.  57 ;  9  L.  J.,  C.  P.  12 
3  Jur.  1153. 


Patent.] — ^A  patentee  applied  to  the  Cour 


of  Chancery  to  stay  aU  proceedings  on  a  Bcin 
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facias  to  repeal  the  patent,  or  that  a  nolle 
proeequi  might  be  entered,  on  the  ground  that 
the  proeecutor  was  an  alien: — HeM,  that  the 
court  had  no  authority  to  interfere  in  the  matter. 
JUff.  y.  Prosier,  11  Beav.  306 ;  18  L.  J.,  Ch.  36  ; 
13  Jnr.  71. 

An  illegal  monoply  is  a  public  grievance,  and 
the  Crown  having  been  informed  of  such  a 
grievance,  and  having  the  power  and  duty  to 
remove  it,  if  it  be  such,  ought  not  to  be  disabled 
from  directing  the  necessary  proceedings  to 
ascertain  the  truth,  because  the  information 
was  given  by  an  alien.    Ih, 

Will  of— XxMUtion.! — ^A  will  made  ac- 


cording to  the  forms  of  English  law  by  an  alien, 
who  though  her  domicil  of  origin  was  English,  was 
domiciled  abroad  at  the  time  of  making  her  will 
and  of  her  death,  is  not  entitled  to  probate  in  this 
counuy.  In  determining  what  is  the  valid  will 
of  an  alien,  the  general  principles  of  law  prior  to 
the  passing  of  &e  Naturalisation  Act,  1870,  are 
still  applicable.  Bloxam  v.  Favre^  53  L.  J.,  P.  26 ; 
9  P.  D.  130 ;  60  L.  T.  776  ;  32  W.  R.  673. 

Other  Hatters — Bastardy  Ordexi.] — ^An  order 
in  bastardy  cannot  be  made  in  respect  of  an 
illegitimate  child  bom  abroad  of  a  foreign  woman. 
Beg,  V.  Blane,  13  Q.  B.  769 ;  3  New  Bess.  Cas. 
697 ;  18  L.  J.,  M.  C.  216  ;  13  Jur.  864. 

8.  Allen  Snemy. 
a.  ContraeU  hy  and  vsitk. 

Generally.] — Commerce  by  a  person  resident 
in  an  enemy  s  country,  even  as  a  representative 
of  the  Crown  of  this  country,  is  illegal,  and  the 
subject  of  prize,  however  beneficial  to  this  coun- 
try, unless  authorised  by  licence.  BaglehoU,  Em 
parte,  18  Yes.  628  ;  1  Rose,  271.  S.  P.,  M'Comell 
V.  Hector,  3  Bos.  k,  P.  113  ;  6  R.  B.  724. 

Trading  with  an  enemy  without  the  king*s 
Uccnce  is  illegal ;  and  it  is  illegal  for  a  subject 
in  time  of  war,  without  the  king's  licence,  to 
bring  even  in  a  neutral  ship  goods  from  an 
enemy^s  port,  which  were  purcha^  by  his  agent 
resident  in  the  enemy's  country,  after  the  com- 
mencement of  hostilities,  although  it  may  not 
appear  that  they  were  purchased  from  an  enemy. 
Potts  V.  Bdl,  8  Term  Rep.  648 ;  2  Esp.  612 ; 
6  R.  R.  462. 

A  contract  with  an  alien  enemy  made  in  time 
of  war  cannot  be  enforced  in  the  courts  here. 
Willison  V.  PaUison,  7  Taunt.  439 ;  1  Moore, 
133  ;  18  R.  R.  626. 

An  action  may  be  maintained  here  by  a 
neutral  on  promissory  notes  given  to  him  by  a 
British  subject  in  an  enemy's  country  for  goods 
sold  there.    Souriet  v.  Morris,  3  Camp.  303. 

Though  a  bill  drawn  by  a  prisoner  of  war  in 
France  upon  a  person  resident  in  England  in 
favour  of  an  alien  enemy,  could  not  have  been 
originally  enforced,  the  drawer  is  liable  on  a 
subsequent  promise  in  time  of  peace.  Buhamfnel 
V.  Piekenng,  2  Btark.  90 ;  19  R.  R.  686. 

A.,  a  native  of  America,  and  B.,  a  native  of 
England,  had  dealings  by  mutual  consignments 
previous  to  1812.  In  June,  1812,  war  was 
declared  between  the  two  countries,  and  on  the 
24th  December,  1814,  preliminaries  of  peace 
were  signed  at  Ghent.  A  cargo  of  goods  con- 
signed on  account  by  A.  to  B.  arrived  in  Eng- 
land in  November,  1814,  and  were  sent  by  B.  to 
France  and  there  sold,  and  he  received  bills  for 


the  amount  which  he  got  discounted.  Another 
caigo  so  consigned  arrived  in  England  in 
January,  1816,  and  was  sold  by  B.  l^ore  the 
16th  February.  In  March,  1816,  B.  became 
bankrupt,  and  was  appointed  by  his  assignees 
their  agent  to  wind  up  his  affairs,  in  the  course 
of  which  employment  he  received  the  proceeds 
of  the  second  cargo,  and  transmitted  accounts  to 
A.,  in  which  he  admitted  him  to  be  his  creditor 
for  a  balance  in  respect  of  the  proceeds  of  both 
cargoes.  In  an  action  by  A.  against  the  assignees 
of  B.,  to  recover  such  balance  : — ^Held,  that  A« 
was  entitled  to  prove  under  B.'s  commission  for 
the  balance  due  to  him  upon  the  second  cargo 
only.    Ogden  v.  Peele,  8  D.  &  R.  1 ;  29  R.  R.  472. 

■ 

Crown  can  enforee  Ck>ntraot  made  by  Alien 
Enemy.] — If  an  alien  enemy,  a  prisoner  of  war, 
makes  a  contract,  it  may  be  enforced  by  the 
king  for  the  benefit  of  the  Crown.  Maria  v. 
Hail,  1  Taunt.  33,  n. ;  9  R.  R.  696. 

And  if  the  Crown  does  not  enforce  it,  the 
prisoner  may  sue  on  it  after  the  return  of  peace. 
Ih,    Contra,  Anthon  v.  Fisher,  2  Dougl.  649,  n. 

Bansom.] — The  ransom  of  British  ships  or 
goods  taken  by  the  enemy  was  made  void,  and 
prohibited  under  a  penalty  of  600^.  by  22  Qeo.  3, 
c.  26.  Anthon  v.  Fisher,  2  Dougl.  649,  n.  And 
see  Woodward  v.  Larking,  3  Esp.  286. 

The  ransom  acts  are  remedial  laws,  and  must 
be  construed  liberally  to  meet  the  mischief. 
Ha^seloch  v.  Bochwood,  8  Term  Rep.  277. 

An  action  was  maintainable  by  an  alien  enemy 
upon  a  ransom  bilL  Bicord  v.  Bettenham,  3 
Burr.  1734  ;  1  W.  Bl.  563. 

Even  when  the  hostage  given  died  in  prison. 
lb. 

An  enemy's  ship  which  has  ransomed  a  British 
vessel,  being  retaken  with  the  hostage  and  ran- 
som bill  on  board,  but  the  bill  secreted,  and  not 
delivered  up  to  the  recaptor,  the  first  captor  may 
recover  upon  the  ransom  biU.  Oorme  v.  Black- 
bourne,  2  DougL  641. 

The  plaintiff  and  defendant  being  taken  pri- 
soners in  Portugal,  jointly  solicited  and  obtained 
the  liberation  of  themselves,  and  the  ransom  of 
the  defendant's  ship,  contrary  to  46  Geo.  3,  c.  72 ; 
to  effect  which  the  plaintiff  lent  money  to  the 
defendant,  who  afterwards  gave  him  a  bill  for 
the  amount: — Held,  that  the  plaintiff  could 
not  recover  on  Uie  bill.  Webb  v.  Brooke,  3 
Taunt.  6. 

h.  Trading  in  time  of  War. 

In  Ctoneral.] — ^A  contract  between  two  subjects 
of  a  neutral  state  to  export  contraband  of  war  to 
a  belligerent  is  not  unlawful  in  the  neutral  state. 
Chataue,  Eao  parte,  Qrazehrook,  In  re,  4  De  G. 
J.  &  S.  656  ;  34  L.  J.,  Bk.  17 ;  11  Jur.  (ir.s.)  400 ; 
12  L.  T.  249  ;  13  W.  R.  627. 

The  carrying  on  trade  with  a  blockaded  port  is 
not  a  breach  A  municipal  law,  nor  illegal,  so  as 
to  prevent  a  court  of  the  loci  contractus  from 
enforcing  the  contract  of  which  it  is  the  subject. 
The  Helen,  36  L.  J.,  Adm.  2 ;  L.  R.  1  Adm.  1 ; 
11  Jur.  (N.8.)  1026  ;  13  L.  T.  305  ;  14  W.  R.  136. 

A  neutral  state  is  not  bound  by  the  law  of 
nations  to  impede  or  diminish  its  own  trade  by 
municipal  restrictions.    lb, 

A  natural-bom  subject  of  this  country,  domi- 
ciled in  a  foreign  country  in  amity  with  this, 
may  lawfully  exercise  the  privileges  of  a  subject 
of  the  country  where  he  is  domiciled  to  trade 
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with  another  country  in  hostility  with  this. 
Bell  V.  Beid,  1  M.  &  S.  726 ;  14  R.  R.  557. 

The  king  having,  by  orders  in  council,  declared 
certain  ports  in  St.  Domingo  not  hostile,  which 
had  formerly  been  but  were  no  longer  in  the 
possession  or  under  the  dominion  of  France ; 
though  such  declarations  were  made  for  collateral 
and  limited  purposes,  not  covering  in  their  terms 
the  trading  in  question ;  yet  a  trading  to  such 
ports  from  parts  of  the  king's  dominions,  not 
named  in  such  prior  limited  orders,  was  legalised, 
as  if  it  had  been  to  an  ordinary  neutral  port,  by 
such  authoritative  recognition  of  those  ports  in 
St.  Domingo  not  being  hostile :  and  the  inference 
as  to  the  legality  of  such  neutral  trade  was  not 
rebutted  by  a  subsequent  order  of  council  open- 
ing the  trade  generally  (so  as  to  cover  in  its 
terms  the  particular  adventure)  to  all  ])orts  of 
St.  Domingo  not  in  the  possession  of  France. 
And  such  trade  to  neutral  ports,  requiring  no 
licence  from  the  Crown,  is  not  restricted  by  the 
fact  of  a  British  i^p  carrying  a  licence  for 
trading  to  them  from  Great  Britain  with  a  certain 
specified  cargo;  but  the  British  trader  may, 
notwithstanding,  carry  other  lawful  goods,  and 
insure  his  whole  adventure,  and  may  recover 
from  the  underwriter  a  loss  arising  from  capture 
by  a  British  cruiser,  though  indu<^  by  the  fact 
of  such  trading  with  goods  not  being  covered  by 
the  licence  which  was  produced  to  the  captor ; 
for  the  licence  itself  not  being  necessary,  the 
carrying  of  goods  not  included  in  it  was  no  legal 
cause  of  seizure,  however  it  might  operate  upon 
the  question  of  costs  in  the  Prize  Court.  Black- 
burne  v.  T/wmpso7i,  15  East,  81 ;  3  Camp.  61 ;  13 
R.  R.  382. 

Enemies'  goods  coming  into  this  country  may 
be  seized  for  the  use  of  the  Crown.  Land  v. 
NoHh  (Lord)j  4  DougL  266. 

What  is  a  State  of  War.] — ^Though  a  state  may 
be  in  the  military  possession  of  one  or  two 
belligerents,  that  will  not  constitute  her  subjects 
enemies  to  the  other  belligerent,  if  the  sovereign 
power  of  the  latter  chooses  to  permit  a  con- 
tinuance of  commerce  with  them ;  therefore, 
where  an  insurance  was  effected  on  property 
shipped  in  this  country  on  account  of  persons 
who  were  domiciled  at  Hamburg,  at  a  time  when 
that  country  was  in  the  possession  of  French 
troops,  the  senate  continuing  to  exercise  the 
powers  of  civil  government  in  the  same  manner 
as  before  : — Held,  that  the  assured  were  entitled 
to  recover  for  a  loss  which  happened  in  the  course 
of  a  voyage  permitted  by  his  majesty's  orders  in 
council.  Hagedorn  v.  Belly  1  M.  &  S.  460  ;  14 
R.  R.  497. 


0,  Licence  to  Trade, 
1.  Construction. 

Licences  to  trade  with  an  enemy  are  to  be  con- 
strued liberally,  and  not,  like  grants  of  property 
from  the  Crown,  strictly.  Flindt  v.  Scott,  5 
Taunt.  674  ;  15  R.  R.  616— Ex.  Ch. 

A  misdescription  of  a  party  applying  to  the 
Crown  for  a  licence  to  trade  wit^  an  enemy,  if 
made  without  fraud,  does  not  vacate  the  licence, 
or  vitiate  a  policy  effected  upon  it.  Vau^han  v. 
Lemcke  (in  error),  7  D.  &  R.  236 ;  8  Moore,  646  ; 
1  Bing.  473  ;  25  B.  R.  691. 

Lioenee — ^Hon-ateignable.] — ^A  licence  from 
the  king  to  B.,  to  import  in  neutrals,  from  an 


enemy's  country,  goods,  being  the  property  of  B., 
cannot  be  assigned  so  as  to  authorise  the  importa- 
tion of  goods  the  property  of  the  assignee.  FeUe 
V.  ThompwTi,  1  Taunt.  121. 

flubjeet  to  a  Condition.] — ^A  licence  was  granted 
for  the  exportation  of  gunpowder  on  the  petition 
of  the  manufacturer,  on  behalf  of  himself  and 
others,  provided  the  merchant  exporter  should 
first  give  a  security  by  a  bond,  with  two  sureties, 
under  a  certain  condition.  The  manufacturer  of 
the  powder  sold  it  to  the  plaintiff,  and  contracted 
to  ship  it  free  on  board  : — Held,  that  the  condi- 
tion of  this  licence  was  not  complied  with  by  the 
manufacturer's  giving  the  required  security,  as 
he  WBfl  not  the  merchant  exporter  within  the 
meaning  of  the  licence.  CameU  v.  Britten,  4 
B.  &  Aid.  184. 

ii.  Operation. 

It  is  legal  to  trade  with  the  subjects  of  an 
en^ay's  country  by  the  king's  licence.  Vandyck 
V.  W/iUmore,  I  East,  475. 

A  Licence  to  Trade  not  eqniyalent  to  Licenee 
to  Seaide.] — An  order  in  council,  licensing  a 
person  to  export  and  import  certain  goods  to  and 
from  an  enemy's  country,  does  not  authorise  his 
residence  and  trading  there.  Baglehole,  E» 
paHe,  1  Rose,  271 ;  18  Ves.  525. 

Prospective  Licence.] — ^A  prospective  licence 
from  the  Crown  for  a  voyage  from  an  enemy's 
country,  granted  af  t^r  the  voyage  has  commenced, 
is  insufficient  to  render  it  legal.  Henry  v» 
Staniforth,  4  Camp.  270  ;  17  R.  R.  293. 

Licence  obtained  before  Contract  executed.  ] 

—The  43  Geo.  3,  c.  163,  s.  15,  having  enabled  the 
king,  by  order  in  council,  to  license  the  importa- 
tion of  certain  goods,  being  British  or  neutral 
property  from  the  enemy's  country,  in  neutral 
ships ;  a  contract  made  by  A.  and  B.,  British 
subjects,  for  the  purchase  of  brandy  from  a  house 
of  trade  in  France  (an  enemy),  to  be  shipped 
thence  in  a  neutral  ship,  on  account  of  A.  and  B., 
which  contract  was  made  in  contemplation  of 
obtaining  a  licence  for  that  purpose,  which 
licence  was  accordingly  obtained  soon  after  the 
making  of  such  contract,  and  before  it  was  begun 
to  be  executed,  is  a  legal  contract,  and  may  law- 
fully be  guaranteed  in  the  first  instance  by  C. 
and  D.,  other  British  subjects ;  and  after  such 
licence  obtained,  the  guarantees  are  liable  in 
damages  for  non-shipment  of  the  goods  by  the 
house  in  France,  on  board  a  neutral  ship  sent 
there  for  that  purpose.  Timson  v.  Merac,  ^ 
East,  35. 

Ai  to  Persons.] — ^A  licence  to  trade  to  an 
enemy's  country,  granted  to  one  set  of  British 
merchants,  cannot  be  used  to  cover  a  trading  by 
other  British  merchants,  without  connecting 
them  together.  Bu^h  v.  Bell,  16  East,  8 ;  14 
R.  R.  270. 

In  an  alien  enemy,  commorant  here  under  the 
king's  licence  to  reside  here,  purchases  goods  for 
exportation,  the  exportaton  by  him,  after  his 
licence  to  reside  has  ceased,  is  not  protected  by  a 
licence  to  trade,  also  obtained  after  his  licence  to 
reside  has  ceased,  and  authorising  the  exporta- 
tion of  the  Identical  goods  by  B.  and  K.  or  other 
British  merchants.  Warind  v.  Scott,  4  Taunt 
605  ;  13  R.  R.  698. 
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A  licence  to  export  goods  to  certain  places 
within  the  influence  of  the  enemy,  interdicted  to 
British  commerce,  'granted  to  N.  on  behalf  of 
himself  and  other  British  merchants,  is  sufficient 
to  legalise  an  insurance  on  such  an  adventure,  if 
it  appears  that  N.  was  the  agent  employed  by 
the  British  merchants  really  interested  in  it  to 
get  the  licence,  though  he  had  no  property  in 
the  goods  himself.  Rawlinton  y.  Janwn^  12  East, 
223. 

A  licence  to  a  British  merchant,  that  a  ship 
may  go  to  a  hostile  port,  and  bring  home  a  cargo 
of  goods,  authorises  the  importation  of  such 
goods,  being  the  property  of  an  alien  enemy,  a 
subject  of  that  hostile  country ;  and  therefore 
authorises  him  to  insure,  and  enforce  his  contract 
of  insurance  in  our  courts.  Morgan  v.  Oswald^ 
3  Taunt,  554.  See  Flindt  v.  ScoUy  15  R.  R.  615, 620. 

Under  a  licence  to  a  British  merchant,  by 
name,  on  behalf  of  himself  and  others  to  export 
to  P.,  and  to  import  a  cargo  thence,  an  luien 
enemy  may  lawfully  be  interested!  in  the  export 
cargo* as  well  as  in  the  import  cargo.  Feise  y. 
Bell,  4  Taunt.  4 ;  13  R.  R.  549. 

A  native  Spaniard  domiciled  herein  time  of 
war  between  this  country  and  Spain,  having 
been  licensed  in  general  terms  by  the  kin?  to 
ship  goods  in  a  neutral  vessel  hence  to  certain 
ports  of  Spain,  such  commerce  is  legalised  for  all 
purposes  of  its  due  and  effectual  prosecution, 
either  for  the  benefit  of  the  party  himself  or  of 
his  correspondents,  though  residing  in  the 
enemv^s  country.  Uttparicha  v.  Nohle,  13  East, 
332  ;  12  R.  R.  360. 

If  a  licence  is  obtained  from  the  British 
government  by  A.  to  import  from  an  enemy's 
country  in  six  ships  such  goods  as  shall  be  speci- 
fied in  his  bill  of  lading,  and  goods  are  imported 
on  board  one  of  the  six  ships  on  account  of  B., 
C.  and  D.,  to  whom  several  bills  of  lading  are 
sent  with  their  respective  goods,  and  one  general 
bill  of  lading  for  the  whole  cai^go  is  sent  to  A., 
the  whole  cargo  will  be  protected.  DefflU  v. 
Parry,  3  Bos.  &  P.  3.  But  see  Feite  v.  Waters, 
OOL206. 

A  licence  to  F.  &:  Co.,  obtained  by  them  as 
the  plaintiffs  agents,  permitting  them  to  export 
in  a  ship  named,  bearing  any  flag  except  the 
French,  specified  goods  from  London  to  Dantzig, 
or  any  port  in  the  Baltic  not  blockaded,  tiiough 
the  documents  might  represent  her  destination 
to  any  neutral  or  hostile  part,  and  to  whomsoever 
the  property  might  appear  to  belong,  protects  a 
consignment  made  by  a  Prussian  neutral  alien, 
resident  here  by  licence,  to  a  hostile  Russian  port 
of  the  Baltic.  Schnakonrg  v.  Andretos^  5  Taunt. 
716.    See  Fliiult  v.  Scott,  15  R.  R.  615. 

Two  neutral  Prussians,  one  of  them  resident  in 
England,  the  other  at  Konigsberg,  having  a 
licence  to  export  to  all  Baltic  ports,  some  whereof 
were  hostile,  were  not  precluoed  from  recovering 
on  an  insurance  of  gcx)ds  exported,  and  confis- 
cated by  an  act  of  the  Prussian  government, 
then  neutral.    AtUJumy  v.  Moline,  5  Taunt.  711. 

A  licence  to  trade  with  an  enemy  granted  to 
F.  k.  Co.  and  others,  may  be  used  by  the  person 
for  whom  F.  &  Co.  were  the  acting  agents  in 
procuring  such  licence,  and  in  carrying  on  the 
adventure,  though  the  person  was  a  foreigner 
residing  here  under  an  alien  licence  at  the  time. 
Feite  v.  Newnham,  16  East,  197. 

If  a  merchant,  British  by  domicil,  and  two 
neutral  merchants,  his  partners,  export  goods 
from  London  to  a  hostile  port,  under  a  licence 
granted  to  their  broker  on  behalf  of  several 


British  merchants,  and  insure,  although  the 
neutnds  become  enemies  before  action  brought, 
the  broker  may,  upon  a  loss  incurred,  maintain 
an  action  against  the  underwriters  to  recover  the 
value  of  the  joint  interest  of  the  three.  De 
Tattet  V.  Tayl<yr,  4  Taunt.  233 ;  13  R.  R.  585. 

Although  a  licence  "  to  the  plaintiff,  of 
London,  merchant,  on  behalf  of  himself  and 
other  British  and  neutral  merchants,  to  export 
on  board  a  certain  vessel,  bearing  any  flag  except 
the  French,  a  specified  cargo  from  London  to 
any  port  in  the  Baltic  not  under  blockade,  and 
to  whomsoever  the  property  may  appear  to 
belong,"  did  not  protect  a  part  of  the  cargo 
which  was  the  property  of  Russian  subjects  at 
the  time  of  the  shipment,  Russia  being  then  at 
war  with  this  country,  so  as  to  entitle  the 
plaintiff  to  recover  in  respect  of  that  part  upon 
a  policy  effected  by  him  as  the  agent  for  and  by 
the  orders  of  those  Russian  subjects,  the  loss 
being  occasioned  by  seizure,  and  confiscation  in 
a  Russian  port  by  commissioners  appointed  by 
the  Russian  government ;  yet,  as  the  ficence  was 
also  obtained,  and  the  policy  effected  by  the 
plaintiff  on  his  own  account,  and  as  agent  for 
certain  Hamburghers,  who  were  respectively 
interested  in  separate  and  distinct  proportions 
of  the  cargo : — -Held,  that  he  was  entitled  to 
recover  in  respect  of  his  own  interest,  and  that 
of  the  Hamburghers :  Hamburgh  being  in  a  state 
of  permissive  neutrality  with  this  country. 
Hoffedorn  v.  Bazett,  2  M.  &  S.  100. 

Under  a  licence  to  British  brokers  resident 
here,  that  a  ship  bearing  any  flag  may  import 
from  an  enemy  s  country  to  whomsoever  the 
property  may  appear  to  belong,  three  British 
subjects  not  named  in  the  licence,  one  of  whom 
resides  in  a  hostile  country,  may  import  from 
another  hostile  country  to  this.  Fayle  v.  Bour^ 
dillon,  3^Taunt.  546. 

A  licence  granted  under  an  order  in  council 
to  H.  S.  (a  British  resident  merchant)  permitting 
a  vessel,  bearing  any  flag  except  the  French,  to 
proceed  in  ballast  from  any  port  north  of  the 
bcheldt  to  Archangel,  there  to  load  a  cargo  of 
such  goods  as  were  permitted  by  law  to  be 
imported,  and  proceed  with  the  same  to  a  port  in 
the  United  Kingdom,  was  considered  as  not  con- 
fined personally  to  H.  S.  or  any  particular  class 
of  persons ;  and  therefore,  where  Russian  subjects 
at  Archangel,  who  were  alien  enemies,  had 
shipped  goods  under  such  licence  for  the  purpose 
of  being  brought  into  this  country  : — Held,  that 
they  were  protected  by  it ;  and  an  insurance 
made  for  their  benefit  was  legal.  Robinson  v. 
Iburay,  1  M.  &  S.  217  ;  3  Camp.  160  :  13  R.  R. 
781 ;  and  see  16  R.  R.  284,  n.  S.  P.,  Bobinson  v. 
Cheesewright,  1  M.  &  S.  220. 

As  to  Goodf .] — Under  a  licence  to  A.  to  import 
goods  the  property  of  A.,  as  specified  in  his  bill 
of  lading,  if  the  goods  are  consigned  to  others 
with  particular  biUs  of  lading,  a  general  bill  of 
lading  signed  to  A.,  without  proof  of  some  special 
interest  in  A.  in  the  goods,  wiU  not  entitle  the 
consignment  to  the  benefit  of  the  licence.  Feise 
V.  Waters,  2  Taunt.  248.  But  see  Defflis  v.  Parry ^ 
col.  205. 

A  licence  granted  by  the  secretary  of  state 
under  an  ord^  in  council  by  virtue  of  48  Geo.  3, 
c.  126,  8.  2,  to  P.,  B.  and  C.  (who  were  in  fact 
British  merchants  residing  here,  but  were  not 
so  expressed  to  be  in  the  licence),  on  behalf  of 
themselves  and  othere,  to  export  goods  on  board 
a  vessel  bearing  any  flag  except  the  French, 
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from  London  to  any  port  in  the  Baltic  (of  which 
most  were  at  that  time  hostile,  but  some  were 
neutral),  will  not  warrant  an  export  of  goods 
which  were  the  property  at  the  time  of  the 
shipment,  of  an  alien  enemy,  a  Bussian  subject 
residing  at  St.  Petersburg,  then  a  hostile  port  of 
the  Bsdtic,  to  which  place  the  cargo  was  con- 
signed, and  at  whose  desire  the  licence  was 
obtained  by  P.,  B.  and  0.  Mennet  y.  BonJuim^ 
16  East,  477.  See  Vaughan  y.  Lwncke^  25  B.  B. 
692,  694. 

A  licence  to  British  merchants,  by  name,  to 
export  goods  in  a  certain  ship  to  any  port  in 
the  Baltic,  not  blockaded,  and  to  whomsoeYer 
the  property  mi^ht  appear  to  belong,  authorizes 
an  enemy,  subject  of  the  hostile  country  to 
which  the  ship  is  licensed,  legally  to  export 
from  London*  Flindt  y.  SeoUt  5  Taunt.  674 ; 
15  B.  B.  615— Ex.  Gh. 

Importation  of  more  Ctoodt  than  lioenoe  war- 
rants.]— If  a  Yessel  brings  under  a  licence  a  cargo 
of  enumerated  goods  from  a  hostile  countiy 
hither,  and  also  certain  other  goods  not  licensed, 
the  insm'ance  on  the  licensed  goods  is  not  thereby 
vitiated.  Piesohell  v.  Allnutt,  4  Taunt.  792. 
And  see  Sagedom  y.  Bell^  14  B.  B.  600. 

A  quantity  of  gunpowder  was  exported,  for  a 
part  of  which  only  a  licence  had  been  obtained  : 
— Held,  that  the  exportation  of  the  excess  only 
was  illegal;  and,  therefore,  that  an  insurance 
effected  on  the  whole  cargo  might  be  supported 
as  to  so  much  for  which  the  licence  was  obtained, 
whether  the  property  of  the  same  or  of  different 
persons.  Keir  v.  Andrade^  2  Marsh.  196  ;  6 
Taunt.  498  ;  16  B.  B.  660. 

Lioenoe  as  to  Gtoods  in  Ship  will  Legalise 
Ininranoe  on  Ship.] — ^Where  a  certain  trading 
with  an  alien  enemy  for  specie  and  goods,  to  be 
brought  &om  the  enemy^s  country  in  his  ships 
into  our  colonial  ports,  was  licensed  by  the  king's 
authority  : — Held,  that  an  insurance  on  the 
enemy's  ships,  as  well  as  on  the  goods  and  specie 
put  on  board  for  the  benefit  of  the  British 
subjects,  was  incidentally  legalised  ;  and  that  it 
was  competent  for  the  British  agent  of  both 
parties,  in  whose  name  the  insurance  was  effected, 
to  sue  upon  the  policy  in  time  of  war  ;  the  trust 
not  contraYening  any  rule  of  law  or  public 
policy,  and  there  being  no  personal  disability  in 
the  plaintiff  on  the  record  to  sue.  Kensington 
Y.  higlit,  8  East,  273 ;  9  B.  B.  438.  S.  P., 
Flindt  Y.  Seott,  6  Taunt.  674 ;  16  B.  B.  615— 
Ex.  Ch. 

A  licence  to  H.  of  London,  merchant,  on 
behalf  of  himself  and  other  British  or  neutral 
merchants,  to  import  a  cargo  from  certain  limits 
within  which  an  enemy's  port  is  situate,  in  any 
Yessel  bearing  any  flag  except  the  French,  wiU 
protect  a  ship  trading  from  that  port,  in  which 
ship  H.  and  an  alien  enemy  are  jointly  interested. 
Hagedom  y.  Beid^  1  M.  &  8.  667 ;  3  Camp. 
877. 

Ai  to  Ship.] — ^An  importation  from  a  hostile 
port  by  an  alien  enemy  there  resident,  may  be 
legalised  by  a  licence  to  B.,  on  behalf  of  a  British 
merchant,  for  a  ship  not  named  ;  but  in  order  so 
to  legalise  it,  it  is  not  sufficient  that  the  ship's 
name  should  be  indorsed  at  the  hostile  port  of 
loading  on  the  licence ;  the  assured  must  also 
proYe  by  what  authority  he  applies  the  licence 
80  obtained  to  that  adYenture.  HoHnson  y. 
MorriSf  6  Taunt.  730. 


Insnranoe  on  0oods  on  Ship  with  Lieenee — 
Soiinre  after  Transfer  to  Lannohei.] — ^Insurance 
on  goods  on  board  a  Spanish  ship  from  Nassau 
to  Campeachy,  to  continue  on  the  goods  till 
discharged  and  safely  landed.  The  ship  haYing 
a  licence  from  the  British  goYcmment  at  Nassau, 
sailed  from  Campeachy,  arriYed  off  that  port, 
and  made  signals  for  launches,  in  which  the 
goods  were  put  for  the  purpose  of  being  ran 
ashore.  In  this  situation  the  goods  were  seized 
by  two  Spanish  goYcmment  brigs,  it  being 
contrary  to  the  Spanish  law  to  impoi*t  British 
goods  into  the  Spanish  Main.  The  goods  were 
protected  by  the  policy  while  on  board  the 
launches,  such  being  the  usual  method  of  carry- 
ing on  that  trade.  Matthie  y.  Potts,  3  Bos.  &  P.  23. 

Ai  to  Flaoet.] — ^A  licence  granted  upon  the 
representation  ox  U.  on  behiJf  of  different  British 
merchants,  for  permitting  a  ship  (by  name)  to 
proceed  under  any  colours,  except  the  French, 
with  a  cargo  of  such  goods  as  were  permitted  by 
an  order  in  council  to  be  exported  from  London 
to  any  ports  within  certain  limits,  the  whole  of 
the  country  within  those  limits  being  in  hostility 
with  this  country,  was  held  to  protect  the  pro- 
perty of  an  alien  enemy  residing  in  the  hostile 
country,  shipped  on  his  account  in  this  country  ; 
and  therefore  an  insurance  for  his  benefit  was 
legal.  Hnllmun  y.  Whitmore,  3  M.  &  S.  337 ; 
16  B.  B.  283. 

A  licence  to  ship-brokers  in  London  on  behalf 
of  thcmselYcs  and  British  or  neutral  merchants, 
to  load  and  export  a  cargo  on  board  a  Bussian 
ship  from  London  to  any  port  in  the  Baltic  not 
under  blockade,  protected  Bussian  property  ex- 
ported from  this  countrj'-  on  a  Yoyage  to  a  Bussian 
port,  Bussia  being  at  war  with  Great  Britain. 
Rti^Jter  Y.  Ansley,  5  M.  &  S.  25  ;  17  B.  B.  251. 

A  licence  to  sail  in  ballast  from  any  port  north 
of  the  Scheldt  to  Archangel,  or  any  other  port 
of  the  White  Sea,  there  to  take  in  a  cargo  of 
permitted  goods,  and  import  them  into  the  United 
kingdom,  legalises  a  Yessel  which  had  sailed  from 
Great  Britain  to  St.  Petersburg  with  colonial  pro- 
duce, in  bringing  home  a  return  cargo  of  the  speci- 
fied goods.     Staniforth  y.  Coombe,  5  Taunt.  726. 

A  licence  to  import  direct  from  any  port  in 
Norway  or  to  sail  in  ballast  from  any  port  north 
of  the  Scheldt  to  any  port  in  Norway,  and  in 
either  case  to  import  thence,  authorises  by  the 
first  clause  a  sailing  from  a  British  port,  whether 
north  or  south  of  the  Scheldt,  to  Norway  to  fetch 
the  cargo.  Le  Cheminant  y.  Pearson,  i  Taunt. 
367  ;  13  B.  B.  636. 

iii.  Limitation  of  Time. 

Expiration  of  Lioenoe  after  Shipment  bnt 
before  Sailing.] — If  a  licence  to  export  and 
deliYer  goods  to  an  enemy's  country  is  granted 
for  a  limited  time,  it  is  not  sufficient  that  the 
goods  were  shipped  before  the  expiration  of  the 
time,  the  ship  not  sailing  till  afterwards.  Fait- 
dyok  Y.  Whitmore,  1  East,  476. 

A  licence  to  export  to  a  hostile  country  was 
to  continue  in  force  for  exporting  till  the  10th 
September.  The  ship  cleared  at  the  custom- 
house on  the  9th  September,  and  on  the  12th 
receiYcd  her  clearing  note  at  GraYesend : — Held, 
that  the  ship  had  not  exported  the  cai^go  before 
the  10th,  and  that  the  insurance  was  void. 
Williams  Y.  Marsliall,  6  Taunt.  390 ;  2  Marsh. 
92 ;  1  Moore,  168 ;  7  Taunt  468  ;  18  B.  B. 
642. 
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A  vessel  is  not  protected  under  a  licence  for 
six  months  which  was  to  be  renewed  on  appli- 
•cation  by  the  parties  on  the  return  of  the  vessel 
from  her  voyage,  if  it  appears  that  the  licence 
expired  on  the  2nd  January,  and  that  the  ship 
<^eared  at  the  custom-house  on  the  19th  December 
pieoeding,  but  did  not  receive  her  clearance  at 
Miavesend  till  the  20th  January,  being  detained 
by  the  exporter,  who  feared  a  capture  by  French 
privateers.  I\$lloch  v.  JSoyd^  1  Moore,  174 ; 
7  Taunt.  472  ;  Holt,  487 ;  18  B.  B.  646. 

Teyage  not  completed  within  Time  —  Vo 
Selknlt — ^Perils  of  the  Sea.] — A  licence  to  trade, 
which  is  to  expire  on  a  certain  day,  will  protect 
the  adventure  beyond  that  day,  if  it  be  pro- 
tracted by  events  which  the  licensed  party 
cannot  controL  And  where  a  homeward  cargo, 
shipped  without  laches  after  the  licence  Imd 
expired,  was,  through  perils  of  the  sea,  neces- 
sarily unladen  in  the  coui-sc  of  the  voyage,  and 
destroyed  by  fire  on  shore : — Hdd,  that  the 
licence  protected  a  cargo  of  the  specified  goods 
substituted  for  the  cargo  burnt.  Siffkin  v. 
Olnver,  4  Taunt.  717. 

Where  a  licence  was  granted  to  the  plaintiff 
on  the  25th  of  May,  1810,  to  take  a  cargo  from 
London  to  Archangel,  and  to  return  thence  with 
a  cargo  of  grain  and  other  goods,  permitted  by 
law  to  be  imported  to  any  port  of  the  United 
Kingdom,  and  the  licence  was  limited  to  the 
29th  of  September  following,  which  time  was 
Afterwards  extended  to  the  1st  of  January, 
1811  ;  and  the  ship,  after  taking  in  a  cai^  of 
pitch  and  tar  at  Archangel,  sail^  on  her  home- 
ward voyage  on  the  13th  of  October,  1810,  but 
was  driven  back  to  Archangel,  and  there  un- 
loaded, and  the  cargo  sold,  and  the  ship  laid  up 
for  the  winter,  and  did  not  sail  again  from 
thence  with  a  cargo  of  wheat  until  the  1st  of 
August,  1811  : — Held,  that  the  licence  was  not 
cx^usted  by  taking  in  the  first  cargo  of  pitch 
and  tar,  but  would  cover  the  cargo  of  wheat 
also,  notwithstanding  the  time  limited  for  its 
continuance  had  elapsed,  provided  it  appaeired 
that  the  voyage  was  prosecuted  with  all  reason- 
able despatch,  which  was  a  question  for  the  jury. 
JSifkin  V.  Allnutt,  1  M.  &  S.  39. 

If  a  licence  to  trade  is  limited  in  duration  to 
a  certain  day,  and  the  vessel,  has  not  completed 
her  voyage  before  the  licence  expires,  it  is 
incumbent  on  the  licensed  person  to  prove  that 
such  due  diligence  has  been  used  by  the  master 
of  the  vessel  that  the  adventure  is  still  protected 
within  the  spirit  of  the  licence.  But  if  there 
has  been  no  default  in  the  conduct  of  the  vessel, 
the  licence,  though  expired,  still  protects  the 
adventure  till  its  completion.  ±Veeland  v. 
Widker,  4  Taunt.  478  ;  13  B.  B.  651. 

A  voyage  legalised  in  its  commencement  by  a 
licence  for  four  months,  which  expired  during  the 
voyage  may  be  legally  finished,  if  special  circiun- 
stanoes,  not  in  the  power  of  the  licensed  person 
to  control,  clear  of  fraud  and  laches  on  his  part, 
have  protracted  the  voyage.     Leevin  v.  CormuOj 

4  Taunt.  483,  n  ;  13  B.  B.  654. 

A  license  by  the  king  in  council  legalises  the 
prosecution  of  the  intended  adventure,  after  the 
time  specified  in  the  licence  has  expired,  if  the 
delay  was  caused  by  unavoidable  necessity 
whether  the  voyage  protected  commence  after 
the  licence  expired  or  oefore.    Effurth  v.  Smithy 

5  Taunt.  329. 

Dato  not  truly  Indorsed.^ — If  the  defence 
upon  a  policy  is,  that  the  licence  requires  the 


date  of  the  ship's  clearance  from  a  hostile  port 
to  be  indorsed  thereon,  and  that  it  is  not  truly 
indorsed,  it  is  incumbent  on  the  defendant  to 
prove  what  a  clearance  is,  and  the  discrepancy 
between  the  real  date  of  the  clearance  and  the 
date  indorsed.    Morgan  v.  Oswald^  3  Taunt.  554. 

iv.  How  proved. 

When  Iiost.1— If  a  licence  to  trade  is  lost,  the 
next  best  eviaence  is  the  register  of  it  in  the 
books  of  the  secretary  of  state.  Rhind  v.  TTtZ- 
UnMn,  2  Taunt.  237  ;  11  B.  B.  551. 

Where  a  ship  insured  is  captured  in  a  voyage 
to  an  enemy's  country,  and  the  British  licence 
legalising  the  voyage  is  lost,  to  shew  that  she 
had  such  a  licence,  it  is  necessary  to  prove  the 
loss  of  the  paper  purporting  to  be  a  licence  which 
was  on  boaird  the  ship,  and  to  produce  examined 
copies  of  the  order  in  council  for  granting  the 
licence,  and  the  copy  of  the  licence  preserved  in 
the  secretary  of  state'9  office.  Eyre  v.  Palsgraw, 
2  Camp.  605  ;  12  B.  B.  751. 

Where  a  licence  to  trade  with  an  enemy, 
granted  abroad,  had  been  returned  after  being 
used,  to  the  secretary  of  the  governor  by  whom 
it  was  issued,  who  had,  as  he  b^eved,  thrown  it 
aside  amongst  the  waste  papers  of  his  office,  and 
did  not  know  what  was  become  of  it,  having 
afterwards  searched  for,  but  not  recollecting  the 
finding  it,  and  thinking  that  he  had  not  found  it ; 
this  is  reasonable  and  probable  evidence  of  the 
loss  of  such  licence,  so  as  to  let  in  parol  evidence 
of  its  contents.  Xentington  v.  fnglUj  8  East, 
273  ;  9  B.  B.  438. 

A  licence  having  been  deposited  in  the  custom- 
house, and  accidentally  destroyed,  it  is  to  be  pre- 
sumed that  the  time  of  clearance,  as  required  by 
the  order  in  council,  was  indorsed  upon  it,  upon 
its  being  shewn  that  without  such  indorsement 
the  custom-house  would  not  have  permitted  the 
entry  to  have  been  made.  Butler  v.  Allnuttj  1 
Stark.  222. 

Ai  to  PofiefBion  of  Lieenoe.] — ^Whei-c  an 
assured  British  merchant,  in  an  action  on  a 
policy  of  insurance  in  goods  bound  to  an  enemy's 
port  in  Holland,  seeks  to  protect  the  adventure 
under  the  king's  licence  to  trade  with  the 
enemy,  it  is  not  sufficient  to  give  in  evidence 
at  the  trial,  and  to  prove  his  possession  in  fact 
before  the  voyage  commenced,  of  a  general 
licence  dated  three  months  before,  licensing  six 
neutral  vessels  under  certain  neutral  flags  to  pass 
unmolested  to  or  from  any  port-  of  Holland,  from 
or  to  any  port  of  this  kingdom,  with  certain 
goods  (including  the  goods  insured),  which 
licence  was  directed  to  S.  and  other  British 
merchants,  with  a  condition  annexed  that  they 
should  cause  the  licence  to  be  delivered  up  to 
them  or  their  agents  when  the  ship  should  enter 
any  port  of  this  kingdom  ;  without  also  giving 
probable  evidence  to  account  for  his  possession 
of  the  licence,  and  to  shew  that  his  use  of  it  was 
lawful ;  as  by  shewing  from  whom  and  when  he 
received  it,  and  thereby  connecting  his  own 
particular  adventure  with  such  general  licence. 
Barlow  v.  Mlntoth,  12  East,  311. 

d.  Proceedings  by  and  agaUut 

In  general.] — ^An  alien  enemy  cannot,  by  the 
municipal  law  of  this  country,  sue  for  the 
recovery  of  a  right  claimed  to  be  acquired  by 
him  in  actual  war.  Anthon  v.  Fisher,  2  Dougl. 
649,  n.    Contra  Maria  v.  Hail^  1  Taunt.  32,  n. 
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No  action  can  be  maintaineti  either  by  or  in 
favour  of  an  alien  enemy.  Brandon  v.  Neshitt. 
6  Term  Rep.  23  ;  3  R.  R.  109. 

An  alien,  to  whom  a  bill,  drawn  on  England 
by  a  British  subject  detained  prisoner  in  France 
during  war,  payable  to  another  British  subject 
detained  there,  is  there  indorsed  by  the  latter, 
may  sue  on  it  in  this  country  after  the  return  of 
peace.  Antoine  v.  Morshead^  I  Marsh.  558  ;  6 
Taunt.  237  ;  16  R.  R.  610. 

Feme  Covert  — Husband  Alien  Enemy.]— A 
feme  covert  cannot  sue  alone  on  a  contract  made 
with  her  before  or  after  marriage,  though  her 
husband  is  an  alien  enemy.  De  WalU  y.  Bravme^ 
1  H.  &  N.  178  ;  25  L.  J.,  Ex.  343 ;  4  W.  R.  646. 

Kentral  taken  in  Act  of  Hostilitj.]— A  native 
of  a  neutral  state  taken  in  an  act  of  nostility  on 
board  an  enemy's  fleet,  and  brought  to  England 
as  a  prisoner  of  war,  is  not  disabled  from  suing 
while  in  confinement,  on  a  contract  entered  into 
as  a  prisoner  of  war.  Sparehburgh  v.  Btmruityne, 
1  Bos.  &  P.  163  ;  2  Esp.  580 ;  4  R.  R.  772. 

Action  byTmttee  for.] — It  is  no  defence  to  an 
action  on  a  bill  of  exchange  that  the  plaintiff 
sues  in  trust  for  an  alien  enemy.  Daubuz  y. 
Mvrshead,  6  Taunt.  332  ;  16  R.  R.  623. 

Action  by  Agent  for.]— A  plea  of  alienage  to 
an  action  on  a  policy  brought  in  the  name  of  an 
English  agent  for  his  principal,  an  alien,  whose 
interest  appears  on  the  record,  is  a  good  plea ; 
and  a  replication  to  such  plea,  that  the  alien  is 
indebted  to  the  agent  in  more  money  than  the 
value  of  the  property  insured,  cannot  be  sup- 
ported. BraiuLon  v.  J^esbitty  6  Term  Rep.  23 : 
3  R.  R.  109. 

A  British  agent  effecting  a  policy  on  behalf  of 
alien  enemies,  who  became  enemies  after  the 
loss  happened,  but  before  the  action  commenced, 
is  entitled  to  recover  against  the  underwriter, 
who  had  only  pleaded  the  general  issue  ;  for  such 
temporary  suspension  during  the  war,  of  the 
assm^'s  right  of  suit  upon  a  contract,  legal  at 
the  time,  and  liable  to  be  enforced  upon  the 
return  of  peace,  cannot  be  taken  advantage  of 
under  a  plea  of  perpetual  bar,  there  being  no 
legal  disability  in  the  plaintiff  on  the  record  to 
sue,  Ilindt  v.  Watert,  15  East,  260  ;  13  R.  R. 
457. 

Pleadings  relating  to.]— In  a  plea  of  alienage, 
the  defendant  must  state  that  tne  plaintiff  was 
bom  in  a  foreign  country,  at  enmity  with  this 
country,  and  that  he  came  here  without  letters 
of  safe  conduct  from  our  king.  Castere*  y .  Bell, 
8  Tei-m  Rep.  166. 

In  an  action  on  a  policy  of  insurance,  it  is  no 
defence  under  the  genersd  issue  that  the  persons 
interested,  who  were  neutrals  when  the  policy 
was  effected  and  the  loss  happened,  had  become 
alien  enemies  before  action.  Harman  v.  King- 
Mto%  3  Camp.  152 ;  13  R,  R.  776. 

Where  an  alien  amy,  at  the  time  of  the  action 
brought,  became  an  alien  enemy  before  plea 
pleaded,  and  the  defendant  pleaded  that  the 
plaintiff  ought  not  to  have  or  maintain  his 
action,  because  he  was  before  and  at  the  time  of 
exhibiting  his  bill,  and  that  he  now  is,  an  alien 
enemy ;  concluding  that,  therefore,  the  plaintiff 
ought  to  be  barred  from  having  or  maintaining 
his  action ;  to  which  the  plaintiff  replied,  that, 
nt  the  time  of  exhibiting  his  bill,  he  was  an  alien 
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amy;  wherefore  he  prayed  judgment  and  I 
damages :  to  which  there  was  a  demurrer  :• 
Held,  that  the  plea  was  ill  pleaded.  But  y< 
as  the  court  was  ex-oflBcio  bound  to  give  su< 
judgment  as  appeared  upon  the  whole  record 
be  proper,  without  regard  to  the  issues  found 
confessed,  or  to  any  imperfection  in  the  pray 
of  judgment  on  either  side  ;  and  as  it  appean 
upon  the  whole  that  the  plaintiff  was  now  i 
alien  enemy,  and  therefore  incapable  of  mai 
taining  further  his  suit,  judgment  was  give 
that  he  be  barred  from  further  having  or  maintai 
ing  his  action.  Le  Bret  v.  PapUlon,  4  Eai 
502  ;  7  R.  R.  618. 

Sinee  7*8  Vict.  c.  66.]— A  plea,  th 

the  plaintiff  was  an  alien  enemy  residing  in  th 
country  without  the  licence,  safe  conduct,  . 
permission  of  the  sovereign  is  good,  although 
does  not  expressly  negative  a  certificate  fro 
one  of  the  secretaries  of  state  under  7  &  8  Vic 
c.  66,  ss.  6,  8.  Alcenius  v.  Nygren^  4  El.  &  I 
217  :  24  L.  J.,  Q.  B.  19 ;  1  Jur.  (N.B.)  16  ; 
W.  R.25. 

Proof  of  Alien  Enemy.]— /&«  coL  199,  supra. 


4.  Katnraliaatlon* 

Generally.] — ^A   person   naturalised   in    th 
country  becomes  to  all  intents  and  purposes 
British  subject,  and  ceases  to  be  an  auen.    Re 
V.  Manning,  1  Den.  C.  C.  467  ;  T.  &  M.  155  ; 
Car.  &  K.  887  ;  19  L.  J.,  M.  0.  1  ;  13  Jur.  962. 

An  alien  domiciled  and  naturalised  in  th 
country,  is  subject  to  the  same  disabilities  as  is 
natural-bom  subject  Mette  v.  Mette^  28  L.  J 
P.  117  ;  1  Sw.  &  lY.  416  ;  7  W.  R.  543. 

Marriage.] — ^He  is  incapable  of  contracting 
marriage,  which  would  have  been  void  if  ooi 
tracted  by  a  natural-bom  subject,  although  valf 
by  the  law  of  his  domicil  of  origin,  and  by  th 
lex  loci  contractt^.    lb. 

Qualified  Vatoraliiation — ^Infanta — Onardia 
— Jurisdiction.]- In  1861,  B.,  a  Frenchmai 
came  to  England,  and  in  1871  obtained  froi 
the  British  Home  Office  a  certificate  of  natural 
sation,  declaring  that  he  was  thereby  naturalise 
as  a  British  subject,  and  that  upon  taking  tl: 
oath  of  allegiance  he  should  in  the  Unite 
Kingdom  be  entitled  to  aU  political  and  oth< 
rights,  powers,  and  privileges,  and  be  subject  t 
all  obligations  to  which  a  natural-bom  Britis 
subject  was  entitled  or  subject  in  the  Unite 
Kingdom,  with  this  qualification,  "  that  he  sha 
not,  when  within  the  limits  of  the  foreign  Stat 
of  which  he  was  a  subject  previously  to  h 
obtaining  his  certificate  of  naturalisation,  I 
deemed  to  be  a  British  subject  unless  he  hs 
ceased  to  be  a  subject  of  that  State  in  pursuanc 
of  the  laws  thereof,  or  in  pursuance  of  a  treat 
to  that  effect."  In  1870  B.  married  an  English 
woman.  Two  children  were  bom  in  Paris,  an 
their  births  registered  at  the  British  Embassy 
In  1886  B.  died  at  Neuilly,  having  by  will  mad 
in  French  form  given  the  residue  of  his  propert 
to  his  two  children.  Half  the  property  was  i: 
France  and  half  in  England.  In  June,  1887,  B.' 
widow  died.  On  summons  by  an  English  hali 
brother  of  the  children  for  the  appointment  o 
himself  as  guardian  : — Held,  that  the  oertificat 
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not  a  certificate  of  naturalisation  absolutely 
to  all  intents  and  purposes,  but  that  the  naturali- 
sation was  qualified,  and  did  not  deprive  B.  of 
his  status  as  a  French  subject : — Held,  that,  as 
B.  was  at  the  time  of  his  death  a  French  subject, 
and  his  children  were  French  subjects,  the 
English  court  had  no  jurisdiction.  Bvurgoue^ 
In  rt,  41  Ch.  D.  310 ;  58  L.  T.  431  ;  37  W.  R. 
563.  See  S,  C.  in  C.  A.,  41  Ch.  D.  310 ;  60  L.  T. 
553 ;  87  W.  R.  563. 

BMtazd.]— To  be  within  the  4  Geo.  4,  o.  21, 
the  child  must  be  bom  of  a  British  father  ;  but 
a  bastard,  filins  nullius,  can  have  no  father. 
Skedden  t.  Patrieh^  1  Macq.  H.  L.  535. 

A  child  bom  of  a  bastard  in  a  foreign  country, 
not  recognising  the  doctrine  of  legitimation  per 
subsequens  matrimonium,  is  an  alien,  although 
his  putative  fatiier  was  a  Scotchman  domiciled 
all  his  life  in  Scotland,  and  although  such  puta- 
tive father  afterwards  married  the  mother  of  the 
bastard  for  the  express  purpose  of  rendering  the 
bastard  legitimate.    Ih, 

7  Anne,  e.  6;  4  0eo.  8,  o.  81;  and  13  Geo.  3, 

e.  81.] — The  status  of  natural-bom  British  sub- 
jects, which  by  the  acts  7  Ann.  c.  5 ;  4  Geo.  2, 
c.  21,  and  13  Geo.  3,  c.  21,  is  conferred  on 
children  and  grandchildren  bom  abroad  of 
natural-boru  British  subjects,  is  a  merely  personal 
status,  and  is  not  by  these  acts  made  transmis- 
sible to  the  ilcscendants  of  the  persons  to  whom 
that  status  is  thereby  given.  De  Geer  v.  Stane^ 
52  L.  J.,  Ch.  57  ;  22  Ciu  D.  243  ;  47  L.  T.  434  ;  31 
W.  R.  241. 

4  Geo.  8,  e.  81,  and  18  Geo.  8,  o.  81.]— The 
children  of  an  American  loyalist,  who  continued 
his  allegiance  to  the  Crown  of  Great  Britain 
after  the  colonies  were  separated  from  the  mother 
country,  and  settled  in  America,  are  entitled  to 
take  lands  by  descent  in  England,  within  the 
operation  of  4  Geo.  2,  c.  21,  as  natural-bom 
subjects  of  the  Crown  of  Great  Britain.  Doe  d. 
Auchmuty  v.  Mulcagter,  8  D.  &  R.  593  ;  5  B.  &  C. 
771 ;  4  L.  J.  (O.S.)  K.  B.  311  ;  29  R.  R.  390. 

A.,  who  was  by  birth  an  Englishman,  emigrated 
to  the  United  States  of  America,  after  the  recog- 
nition of  their  independence  by  the  treaty  of 
1783,  and  took  the  oaths  of  obedience  to  the 
American  government,  and  of  abjuration  of  all 
other  allegiance,  married  an  American  woman, 
and  had  a  son  of  that  marriage  (B.),  bom  in  the 
United  States.  B.  had  a  son  (C),  who  was  also 
bom  in  America,  out  of  the  Queen^s  dominions  : 
— Held,  that  C.  was  capable  of  inheriting  real 
estate  as  a  British  subject,  within  13  Geo.  3,  c.  21, 
and  4  Geo.  2,  c.  21.  FUch  v.  Weher,  6  Hare,  61 ; 
17L.J.,  Ch.73;12Jur.76. 

The  privileges  which  4  Geo.  2,  c.  21,  and  18 
Geo.  3,  c.  21,  confer,  are  the  privileges  of  the 
children  and  not  of  the  father  ;  and,  therefore, 
acts  intended  by  a  British-bom  subject  to  have 
the  effect  of  abandonment  or  abjuration  of  his 
rights  in  that  character,  do  not  deprive  his 
children  of  the  benefit  of  4  Geo.  2,  c.  21,  and 
13  Geo.  3,  c  21,  unless  such  acts  bring  them 
within  the  disqualifying  provisions  of  those 
statutes.    Ih, 

The  words  in  the  13  Geo.  3,  c.  21,  s.  3,  are  to 
be  read  "  aliens'  duties,  customs  aud  impositions," 
and  not  "aliens,  duties,  customs,  and  imposi- 
tions," and  therefore  the  grandchild  of  a  natural- 
bom  subject,  bom  out  of  the  Queen's  allegiance, 
is  entitled  to  the  benefit  of   that  statute,  in 


regard  to  holding  lands  as  a  natural- bom  sub- 
ject, although  he  has  not  complied  with  the 
formalities  specified  in  the  3rd  section.  Barrow 
V.  WadUn,  24  Beav.  327 ;  27  L.  J.,  Ch.  129  ;  3 
Jur.  (N.S.)  679  ;  5  W.  R.  695. 

The  13  Geo.  3,  c.  21,  ss.  3  and  4,  annex  certain 
provisoes  as  to  the  time  within  which  a  claim  is 
to  be  made,  to  enable  grandchildren  to  claim  or 
demand  any  estate  in  pursuance  of  the  right 
given  them  by  s.  1  : — Held,  that  these  provisoes 
apply  to  Ireland,  as  qualif^dng  the  status  of  the 
English  subject  which  the  Act  of  Union  trans- 
fen-ed.    Daviea  v.  Zvnchj  16  W.  R.  1207. 

The  3rd  section,  wnich  requires  for  its  purpose 
that  the  person  naturalised  should  subscribe  to 
the  Church  of  England,  applies  soMy  to  fiscal 
matters,  and  does  not  exclude  dissenters  from 
the  operation  of  the  remainder  of  the  act.    lb. 

The  children  of  natural-bom  subjects,  who, 
under  4  Geo.  4,  c  21,  are  to  be  considered 
natural-bom  subjects  of  this  kingdom,  must  have 
been  legitimate  from  their  birth,  and  not  rendered 
so  by  &e  subsequent  marriage  of  their  parents. 
Shedden  v.  Patrick^  1  Macq.  H.  L.  585. 

18  Geo.  8,  0.  8.] — An  alien  who  has  served  on 
board  a  British  man-of-war  for  four  years  in  time 
of  war,  is  a  natural-bom  subject  under  13  Geo.  2, 

c.  3.     Qiraud^  In  re,  32  Beav.  385. 

87  Geo.  8,  o.  97,  s.  84.]~A.  i<esided  in  Penn- 
sylvania before  the  declaration  of  American 
independence,  and  he  had  a  son,  B.,  bom  thero 
also  before  that  period.  In  1783,  A.  came  to 
England  to  get  compensation  for  his  loss  as  an 
American  loyalist.  In  1785,  he  returned  to 
Pennsylvania,  where  he  died.  B.  was  never  in 
England.  Semble,  that  both  A.  and  B.  were 
American  subjects,  and  that  A.  became  so  by 
returning  to  Pennsylvania  in  1785  ;  and  that  a 
claim  to  lands  could  only  (if  at  all)  be  made 
through  them  under  37  Geo.  3,  c.  97,  s.  24.     Doe 

d.  Stansbury  v.  Arkwright,  5  Car.  &  P.  575. 
Under  the  treaty  of  1794,  between  Great  Britain 

and  America,  and  37  Geo.  3,  c.  97,  American 
citizens  who  held  lands  in  Great  Britain  on  the 
28th  of  October,  1795,  and  their  heirs  and  assigns 
are  at  all  times  to  be  considered,  so  far  as  regs^ds 
these  lands,  not  as  aliens,  but  as  native  subjects 
of  Great  Britain.  Sutton  v.  Sutton,  1  Russ.  & 
M.  663.    S.  P.,  8  Wheaton  Amer.  Rep.  494. 

88  *  84  Viet  e.  14.]^Where  the  title  to  an 
alien  to  hold  land  accrued  before  the  passing  of 
the  Naturalisation  Act,  1870 : — Held,  that  Siat 
act  did  not  remove  his  disability  to  hold  the  land. 
Sharp  V.  De  St.  Sauveur,  41  L.  J.,  Ch.  576  ;  L.  R. 
7  Ch.  343  ;  26  L.  T.  142  ;  20  W.  R.  269. 

The  statute  33  Vict.  c.  14,  is  not  retrospective. 
De  6her  v.  Stone,  52  L.  J.,  Ch.  57  ;  22  Ch.  D. 
243  ;  47  L.  T.  434  ;  31  W.  R.  241. 

British  Snbjeet  Vatnralised  in  Foreign 
Country.] — ^A  testator  who  was  by  birth  a 
British  subject,  and  was  the  father  of  the 
plaintiff,  went  to  reside  in  Switzerland,  and  in 
the  year  1842  acquired  the  "Landrecht"  or 
**  Indigenat "  in  the  canton  of  Zurich,  without 
being  required  to  renounce  his  English  nation- 
ality, which  in  the  then  state  of  English  law  he 
could  not  have  effectually  done  ;  and  he  thereby 
became  of  Swiss  nationality.  With  the  sanction 
of  the  cantonal  authorities  he  could  have  relin- 
quished this  "Landrecht"  or  "Indigenat,"  but 
he  never  effectually  did  so,  although  he  after- 
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wards  left  Switzerland  and  went  to  reside  in 
France,  where  he  died  with  a  French  domicil  in 
the  year  1878:— Held,  that  the  6th  section  of 
the  Naturalisation  Act,  1870,  applied  to  the 
testator  ;  that  at  the  time  of  his  death  he  was  a 
Swiss,  and  not  a  British  subject ;  and  that, 
having  regard  to  the  French  law,  under  which 
the  Swiss  tribunals  were  the  proper  forum,  the 
courts  of  Zurich  had  jurisdiction  to  decide  upon 
the  right  of  succession  to  his  personal  estate : — 
Held,  also,  that  notwithstanding  an  attempted 
disposition  by  the  testator  of  the  whole  of  his 
personal  estate  in  favour  of  a  stranger,  the 
plaintiff  was,  in  accordance  with  a  judgment  of 
the  courts  of  Zurich,  entitled  as  the  testator's 
only  child  to  nine-tenths  of  such  estate  as  his 
compulsory  portion.  Trufort^  In,  re,  Trafford  v. 
Blanc,  57  L.  J.,  Ch.  185  ;  36  Ch.  D.  600  ;  67  L.  T. 
674  ;  86  W.  B.  163. 


*.  Husband  aih)  Wipe  aitd  Divoeob. 
1.  Marriage. 

How  Constituted.] — ^When  an  English  woman 
marries  a  domiciled  foreigner,  the  marriage  is 
constituted  according  to  the  lex  loci  contractQs  ; 
but  she  takes  his  domicil  and  is  subject  to  his 
law.  Harvey  v.  Farnie,  52  L.  J.,  P.  33  ;  8  App. 
Cas.  43  ;  48  L.  T.  273  ;  31  W.  R.  433 ;  47  J.  P. 
808— H.  L.  (E.) 

Where  the  formalities  of  the  lex  loci  contractils 
are  observed,  it  is  immaterial  that  one  of  the 
parties  to  the  marriage  had  some  other  motive 
besides  marriage.  Bell  v.  Graham,  13  Moore,  P.  C. 
242  ;  1  L.  T.  221  ;  8  W.  R.  98. 

A  marriage  contract  was  entered  into  in  Paris 
between  two  English  subjects,  according  to  the 
formalities  required  by  the  French  law,  in 
anticipation  of  a  marriage  to  be  solemnised 
"suivant  la  loi."  A  valid  English  marriage 
took  place  at  the  embassy,  but  no  marriage 
ceremony  took  place  according  to  the  French 
forms  and  solemnities  : — ^Held,  that  the  marriage 
"suivant  la  loi"  was  fulfilled  by  the  English 
marriage,  and  that  the  settlement  being  to 
regulate  an  English  marriage,  was  valid  here, 
notwithstanding  that,  according  to  the  French 
law,  the  marriage  and  the  settlement  might  be 
inoperative.  Bate  v.  Smyth,  18  Beav.  112;  23 
L.  J.,  Ch.  706  ;  18  Jur.  300  ;  2  W.  B.  148. 

English  subjects,  on  their  marriage,  may 
stipulate  that  their  marriage  rights  shall  be 
regulated  by  the  law  of  a  foreign  country,  and 
this  court  will  enforce  such  a  contract.    Ih. 


in  XTnoiviliMd  Country  between 
Bomieiled  Sngliihrnan  and  Woman  of  Barbarous 
Tribe — Native  CuBtonu.] — A  union  formed 
between  a  man  and  a  woman  in  a  foreign  country, 
although  it  may  there  bear  the  name  of  a 
marriage,  and  the  parties  to  it  may  there  be 
designated  husband  and  wife,  is  not  a  valid 
marriage  according  to  the  law  of  England,  unless 
it  is  formed  on  the  same  basis  as  marriages 
throughout  Christendom,  and  be  in  its  essence 
the  voluntary  union  for  life  of  one  man  and  one 
woman  to  the  exclusion  of  all  others.  Bethell, 
In  re,  Bethell  v.  HiUyard,  57  L.  J.,  Ch.  487 ; 
38  Ch.  D.  220  ;  58  L.  T.  674  ;  36  W.  R.  603. 

Capacity  to  Contract  ICarriage.]— Although 
the  lex  loci  contractors  quoad  solemnitates 
determines  the  validity  of  the  contract  of  mar- 


riage, the  question  whether  the  parties  ma 
enter  into  such  contract  must  depend  upon  th 
lex  domicilii.  Brook  v.  Brook,  9  H.  L.  Cas.  193 
7  Jur.  (N.S.)  422  ;  4  L.  T.  93  ;  9  W.  E.  46] 
Affirming  3  Sm.  &  G.  481 ;  27  L.  J.,  Ch.  401. 

The  5  &  6  Will.  4,  c.  54,  would  not  affect  th 
law  of  marriage  in  any  conquered  colony  i; 
which  a  different  law  of  marriage  has  prevailec 
It  is  limited  in  its  operation  to  the  inhabitant 
of  Great  Britain  and  Ireland.    It. 

The  rule  that  the  marriage,  if  good  in  th 
country  where  it  was  contract<ed,  is  good  ever^ 
where,  is  subject  to  the  qualification,  that  th 
marriage  must  not  be  one  prohibited  by  th 
country  to  which  the  parties  contracting  belong 
Ih. 

The  personal  capacity  of  parties  to  enter  int 
the  contract  of  marriage  depends  upon  thei 
domicil ;  and  where  both  parties  had  a  foreig 
domicil,  and,  by  the  law  of  their  domicil,  thei 
marriage  was  invah'd  by  reason  of  consanguinity 
a  marriage  which  was  contracted  in  Englanc 
and  which  would  have  been  valid  according  t 
English  law,  was  held  invalid.  Sott&maye 
(otherwise  Be  Barroi)  v.  De  Barrot^  47  L.  J 
P.  23  ;  3  P.  D.  1  ;  37  L.  T.  415  ;  26  W.  R.  455- 
C.  A.     See  next  ca^c. 

Two  natives  of  Portugal,  one  of  whom  wa 
domiciled  in  England,  the  other  in  Portugal 
contracted  a  marriage  in  England  in  1866.  The; 
were  first  cousins,  and  were  incapable,  according 
to  the  law  of  Portugal,  of  intermarrying,  oi 
account  of  consanguinity,  without  a  papal  dis 
pensation.  The  petitioner  (the  wife)  filed  i 
petition  praying  that  her  marriage  with  thi 
respondent  might  be  declared  null  and  void  :— 
Held,  that  the  lex  loci  contract  (is  should  prcvai 
in  the  matter ;  and  the  maniage  being  valit 
according  to  the  law  of  England,  the  court  dis 
missed  the  petition.  Sottomayer  (ptiierwhe  B 
Barroi)  v.  Be  Barrot  {The  Queen'ft  Procto\ 
intervening'),  49  L.  J.,  P.  1  ;  6  P.  D.  94 :  4 
L.  T.  281 ;  27  W.  R.  917.  And  see  precedim 
oaee. 

The  rule,  that  the  lex  loci  contractus  of  s 
marriage  establishes  its  validity,  requires  thi: 
qualification — ^viz.,  where  the  law  of  a  couutri 
forbids  marriage  under  any  particular  circum 
stances,  the  prohibition  foUows  the  subjects  o 
that  country  wherever  they  may  go.  FeitUm  v 
Livinggtonjd,  3  Macq.  H.  L.  497 ;  5  Jur.  (N.S/ 
1183;  7W.  R.  671. 

The  comity  of  nations  does  not  demand  tha 
a  nation  should  recognise  as  valid  every  marriag( 
which  is  valid  lege  loci  contract  Cts,  and  noi 
prohibited  by  the  common  consent  of  Chris 
tianity.  Each  nation  has  a  right  to  define  anc 
prohibit  incest.    IK 

If  a  marriage,  though  good  according  to  th( 
law  of  the  domicil,  were  nevertheless  contrarj 
to  the  religious  or  moral  notions  of  other  states 
it  would  be  impossible  to  contend  that  it  oughi 
to  be  adopted  by  them.    Ih. 

If  the  comity  of  nations  were  always  to  pre 
vail,  a  foreign  marriage  between  xmcle  anc 
niece,  under  papal  dispensation,  must  be  helc 
valid,  and  the  issue  might  claim  to  take  s 
Scotch  estate  and  Scotch  honours,  although,  had 
the  marriage  been  contracted  in  Scotland,  the 
parties  might  have  been  capitally  punished.   Ih. 

A  divorced  wife,  who  and  whose  husband  are 
not  native-bom  subjects  of  the  country  in  which 
the  divorce  was  pronounced,  may  contract  a  valid 
marriage  here,  although  by  the  law  of  thefoi^ign 
country  the  wife,  being  the  guilty  party,  could 
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not  oontract  a  yalid  marriage  so  long  as  the 
innocent  party  remained  immarried.  Scott  v. 
Att.'Gen.,  66  L.  J.,  P.  67  ;  11  P.  D.  128  ;  56L.T. 
924  ;  60  J.  P.  824. 

If  lUxxiage  between  SxitUh  nibjeets  in  Tranoe 
u  not  VaUd  there,  it  wiU  not  be  VaUd  here.l^ 
Where  the  parties,  British  subjects,  are  married 
in  France,  if  the  mairiage  is  not  valid  in  that 
country,  it  will  not  be  so  in  this.  Lacon  y. 
Higgira,  D.  &  B.,  N.  P.  C.  38  ;  3  Stark.  178  ;  25 
B,  B.  779.  S.  P.,  Butler  v.  Freeman,  Ambl.  303  ; 
Kent  V.  Burgeee,  11  Sim.  861 ;  10  L.  J.,  Ch.  100 ; 
3  Jnr.  166.  Alieon,  In  re^  31  L.  T.  638 ;  23 
W.  B.  226. 

Where  the  alleged  husband  cohabited  with  a 
party  entitled  to  a  pension,  durante  yiduitate, 
residiiig  in  Scotland,  and  reputed  as  man  and 
wife ;  but  with  the  yiew  to  the  receipt  of  the 
pension,  she  yearly  made  the  solemn  declaration 
of  continuing  widowhood  : — ^Held,  on  exception 
to  the  Master*s  report,  that  he  was  warranted  in 
finding  that  no  yalid  marriage  had  taken  place. 
Rohertion  y.  Craxcford,  3  Beay.  102. 

Britith  Snbjeete  in  a  British  SetUement.]— 
British  subjects  resident  in  a  British  settlement 
abroad  are  governed  by  the  laws  of  this  country, 
and  consequently,  with  respect  to  marriage,  by 
the  law  which  existed  here  before  the  marriage 
act,  viz.,  the  canon  law.  Ijantow  v.  TeeHUde, 
2  Marsh.  243  ;  8  Taunt.  880  ;  17  B.  B.  618. 

Xarriage  at  British  Embassy.j^The  4  Gtw.  3, 
c.  91,  gives  validity  to  the  marriage  of  a  British 
subject  in  the  chapel  of  the  British  ambassador 
abroad,  whether  the  other  party  to  the  marriage 
is  a  British  subject  or  not.  WrighVe  Tnaty  In 
re,  2  Kay  k,  J.  696 ;  26  L.  J.,  Ch.  621  ;  2  Jur. 
(N.S.)  466  ;  4  W.  B.  641.  And  see  Ette  v.  Smyth, 
18  Beav.  112 ;  23  L.  J.,  Ch.  706  ;  18  Jur.  800  ;  2 
W.  B.  148. 

Celebration  by  Army  Chaplain.] — ^The  mar- 
riage of  an  officer,  celebrated  by  a  chaplain  of 
the  British  army  within  the  lines  of  the  army 
when  serving  abroad,  is  valid  under  9  Geo.  4, 
c.  91,  though  such  army  is  not  serving  in  a 
country  in  a  state  of  actual  hostility,  and  though 
no  authority  for  the  marriage  was  previously 
obtained  from  the  officer's  superior  in  command. 
Waldegrave  Peerage,  4  OL  &  F.  649. 

Sffoot  of  ][arriage.]--A  woman  who  has 
become  by  the  law  of  France  personally  liable 
for  her  husband's  debts,  and  has  paid  them  after 
his  death,  and  who  is  by  the  same  law  entitled 
to  sue  a  defendant  in  her  own  right  to  recover 
the  money  so  paid,  has  a  primA  facie  right  to 
bring  such  action  in  this  country  without  first 
taking  out  administration  here.  She  is  entitled 
to  the  like  privilege  as  a  donee  by  the  law  of 
France  of  her  deceased  husband's  rights  of 
action.  Vanquelin  v.  Bouard,  16  C.  B.  (N.B.) 
341  ;  33  L.  J.,  C.  P.  78 ;  10  Jur.  (N.S.)  566  ; 
9  L.  T.  582  ;  12  W.  B.  128. 

Where  a  husband  and  wife  carry  on  trade  as 
partners  in  Spain,  they  cannot  sue  as  such  in  our 
courts,  nor  maintain  a  joint  action  against 
persons  resident  in  this  country,  to  recover  the 
amount  of  a  balance  due  to  the  partnership 
account,  without  proof  being  given  that  by  the 
law  of  Spain  a  feme  covert  is  permitted  to  trade ; 
and  it  is  doubtful  whether  an  action  could  be 
maintained  by  both,  even  on  such  proof  being 


given.     Omo  v.  Be  Bemalee,  1  Car.  &  P.  266  ; 
B.  &  M.  102  ;  28  B.  B.  776. 

Other  Hatters.]— A  marriage  established  by 
the  sentence  of  a  foreign  court,  having  proper 
jurisdiction,  is  conclusive  by  the  law  of  nations. 
JRoaeh  V.  Oarvan,  1  Yes.  Sen.  169. 


ft,  MaxTiag«  Settlement. 

In  GeneraL]— Where  a  contract  is  made 
between  persons  domiciled  in  a  foreign  land,  and 
in  a  form  known  to  the  law  of  that  country,  the 
court  in  administering  the  rights  of  parties  under 
it  will  give  it  the  same  construction  and  effect  as 
the  foreign  law  would  have  given  it.  If,  therefore, 
a  domiciled  Scotchman  would  be  held  entitled 
in  Scotland,  by  virtue  of  a  marriage  contract 
executed  there,  and  in  the  Scotch  form,  to  receive 
whatever  property  accrued  during  coverture  to 
his  wife,  this  court  will  enforce  his  right,  as 
against  any  such  property  coming  within  its 
jurisdiction,  and  will  not  raise  an  equity  for  a 
settlement  in  favour  of  the  wife  in  opposition  to 
the  provisions  of  the  contract.  Anetruther  v. 
Adair,  2  Myl.  &  K.  613. 

Ixmnoyable  Property — ^Engliihwomaa  with 
Foreign  Huband.] — By  a  settlement  made  in 

1881,  upon  the  marriage  of  an  English  lady  with 
a  Spaniard,  certain  real  estate  in  England,  the 
property  of  the  lady,  was,  with  the  approbation 
of  the  intended  husband,  "  given  in  consideration 
of  the  renunciation  that  day  executed  by  her  of 
any  rights  which  she  would  otherwise  have 
acquir^  by  marriage  in  her  husband's  property 
according  to  the  law  of  Spain,"  conveyed  to  a 
trustee  to  such  uses  as  she  should,  notwithstand- 
ing coverture,  by  deed  appoint.  And  it  was- 
thereby  declu^  that  the  settlement  was  to  be 
construed  according  to  the  law  of  England.  By 
an  indenture  dated  the  2Srd  of  February,  1882^ 
the  wife,  with  the  consent  of  her  husband, 
appointed  the  real  estate  to  a  trustee  in  fee,  upon 
trust  to  sell  and  to  stand  possessed  of  the  proceeds- 
of  sale  in  trust  for  such  persons  as  "  she  should 
at  any  time  thereafter  by  any  writing  appoint "  ; 
and,  in  default  of  appointment,  in  trust  for  her 
separate  use.  The  wife  died  in  June,  1 882,  without 
children,  having,  by  her  will,  made  immediately 
after  her  marriage,  given  four- fifths  of  her  real 
and  personal  estate,  in  cose  she  should  leave  no 
children,  to  her  husband  absolutely.  According 
to  the  law  of  Spain,  as  she  had  died  without 
children,  two-thirds  of  her  property  belonged  to- 
her  parents  : — Held,  that  the  aeed  of  February, 

1882,  must  be  construed  according  to  English  law. 
Hernando,  In  re,  Hernando  v.  Sawtell,  53  L.  J., 
Ch.  865  ;  27  Oh.  D.  284  ;  51  L.  T.  117 ;  33  W.  R. 
252. 

Xnglishman  with  Foreign  Wife.]— The 

Scotch  real  estate  of  a  wife,  whose  domicil  at  the 
date  of  the  marriage  was  Scotch,  while  that  of  her 
husband  was  English,  is  entitled  to  be  exonerated 
from  his  debt,  which  had  been  charged  upon  it 
by  way  of  security,  although  he  has  obtained  a 
divorce  by  reason  of  her  adultery  ;  and  she  being 
domiciled  in  England  may  sustain  a  suit  for  the 
purpose  in  England,  even  though  he  is  at  the 
time  domiciled  abroad.  Brummond  v.  Brummond, 
37L.  J.,  Ch.811;  17  W.  R.  6. 

Power  in  a  marriage  settlement  to  grant  to  a 
wife  any  annual  sum  of  money  or  yearly  rent- 
charge  to  be  tax  free,  and  without  any  deduction, 
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and  to  be  issuing  out  of  and  chargeable  upon 
lands  in  Ireland,  so  that  such  rent-charge  do  not 
exceed,  in  the  whole,  the  yearly  sum  of  3,000Z.  of 
lawful  money  of  Great  Britain  : — Held,  that  a 
rent-charge  appointed  under  this  power,  is  pay- 
able in  Ireland  in  the  currency  of  England ;  but 
that  the  appointee  is  not  entitled  to  have  the 
sum  transmitted  to  England  free  of  the  charge 
of  conveyance  and  exchange,  properly  so  called. 
LaTudotons  y.  LcmtdowM^  2  BU.  60  ;  21  B.  B.  43. 

Movable  Property— Infant  dondeiled  abroad.] 
— The  appellant,  the  widow  of  a  domiciled  Scotch- 
man, brought  an  action  in  the  Court  of  Session, 
for  the  reduction  of  an  ante-nuptial  contract,  by 
which  in  consideration  of  a  provision  made  by 
her  husband  she  purported  to  discharge  her  legal 
rights  of  teroe  and  jus  relictse.  The  contract 
was  executed  in  Ireland  by  the  appellant,  who 
was  then  an  infant  domiciled  in  Ireland,  but  it 
was  contemplated  that  she  and  her  husband 
should  reside,  and  they  actually  resided,  during 
their  married  life  in  Scotland.  The  grounds  upon 
which  the  appellant  sought  to  obtain  reduction 
of  the  contract  were,  that  being  an  infant  she 
was  incapable  of  contracting  by  the  law  of 
Ireland,  and  minority  and  lesion  according  to 
the  law  of  Scotland : — Held,  that  the  capacity  of 
the  appellant  to  bind  herself  by  the  marriage 
contract  must  be  determined  by  the  law  of  her 
domidl  (i.e.  the  Irish  or  English  law),  and  that 
under  such  law  she  could  not  as  an  Infant  incur 
an  obligation  which  was  not  shown  to  be  for  her 
benefit,  and  that  she  was  therefore  at  liberty  to 
avoid  the  contract  and  claim  her  legal  rights  as 
jbl,  Scotdi  widow.  Cooper  v.  Cooper,  13  App.  Cas. 
.88 ;  69  L.  T.  1— H.  L.  (So.)  See  also,  Coo1te*s 
Trutte,  In  re,  56  L.  J.,  Ch.  637 ;  56  L.  T.  737 ; 
55  L.  T.  608. 

A  married  woman,  domiciled  in  France,  entered 
into  a  contract  in  England  respecting  her  rever- 
sionary interest  in  trust  money  invested  in  the 
English  funds,  which  was  substantially  valid 
.according  to  French  law,  although  invalid  accord- 
ing to  the  English  law ;  but  the  contract  was 
not  entered  into  in  the  manner  prescribed  by 
French  law,  which  requires  that  there  should  be 
as  many  instruments  as  there  are  distinct  parties 
to  the  contract : — Held,  that  the  French  law 
.^ve  capacity  to  make  the  contract,  but  that  the 
English  law  regulated  the  form  of  it,  and  that 
therefore  the  contract  was  valid ;  and  it  was 
enforced  by  decree.  Quij^atte  v.  Young,  4  De  G. 
Jc  Sm.  217. 

How  aflEboted  by  form.] — ^By  a  settlement 

.in    contemplation    of  marriage,  made   at   the 
Mauritius,  where  the  laws  of  France  were  in 
.force,  drawn  up  in  the  French  language,  and 
executed  according  to  the  French  form,  it  was 
agreed,  that  there  should  be  no  community  of 
.goods  between  the  husband  and  wife;    and  it 
was  stated  to  be  the  intention  of  the  parties  to 
marry  according  to  the  laws  and  customs  of 
England,  the  benefit  of  which  they  reserved  to 
..themselves  the   right  to  claim.'    The  husband 
then  acknowledged  the  receipt  of  4,000Z.,  belong- 
ing to  the  wife,  which  be  covenanted  to  invest 
*ior  her  benefit,  and  for  her  separate  use  during 
the  marriage,  either  in  land  or  in  the  French 
funds,  or  other  securities  which  the  wife  should 
.  approve.     The  4,000^.  was  never  paid  to  the 
husband,  nor  did  he  invest  such  a  sum  during 
the  marriage.     His   domicile  was  in  EnglancL 
^Held,  that  upon  his  death  intestate,  the  wi^  was 


entitled  to  receive  4,000Z.  out  of  his  estate,  ai 
also  a  distributive  share  of  his  personal  esta 
remaining  after  payment  of  that  sum.  JLang 
Lang,  8  Sim.  451 ;  6  L.  J.,  Ch.  324  ;  1  Ji 
472. 

A  marriage  settlement,  made  in  Fran 
between  English  subjects,  stipulated  that  t] 
custom  of  Paris  should  regulate  their  comznuni 
and  the  other  clauses  of  the  contract.  As 
2,000Z.  (part  of  the  wife's  fortune),  the  husbai 
was  to  be  chargeable  to  his  wife,  and  it  was 
remain  her  bien  personnel.  By  the  general  la 
of  France  a  wife  can  make  a  wiU.  A  marriag 
valid  as  to  the  English,  but,  as  was  allege 
invalid  as  to  the  French  law,  followed.  Hel 
that  the  rights  were  to  be  regulated  by  tho 
which  French  subjects  would  have  under  such 
contract  and  marriage  valid  in  France ;  ai 
that,  whether  the  contract  was  valid  or  not  \ 
France,  still  that  here  the  wife  had  a  power 
dispose  of  the  property  by  will.  Held,  second! 
on  the  construction  of  the  instrument,  that  tl 
marital  right  over  the  property  was  excludec 
and  thirdly,  that  a  will  executed  accordir 
to  English,  though  not  according  to  Frenc 
formalities,  effectually  disposed  of  this  pr 
perty.  Este  v.  Smyth,  18  Beav.  112 ;  23  L.  J 
Ch.  706;  2  Eq.  R.  1208;  18  Jur.  300; 
W.  R.  148, 

A  French  gentleman  domiciled  in  France,  an 
an  English  lady  resident  in  that  country,  i 
contemplation  of  a  marriage,  which  was  afte 
wards  solemnised  in  France,  executed  a  settL 
ment  in  the  English  form,  declaring  the  trust 
of  the  property  comprised  therein  in  favour  < 
the  husband  and  wife  and  children  of  tt 
marriage.  The  settlement  was  void  in  Frano 
for  want  of  formalities  required  by  the  Frenc 
law.  The  property  comprised  in  the  settlemei 
consisted  of  moneys  which  had  been  appointe 
in  favour  of  the  wife,  upon  the  understandin 
that  it  should  be  settled,  and  retained  i 
England  in  the  name  of  the  English  trustee 
The  husband  and  wife  were  still  domiciled  i 
France.  The  husband  filed  a  bill,  praying 
declaration  that  the  settlement  was  void  :- 
Held,  that  the  contract  must  be  construed  aocoi 
ding  to  the  English  law,  and  not  according  t 
the  lex  domicilii,  and  that  the  marriage  bavin 
taken  place  upon  the  faith  of  the  validity  of  th 
settlement,  effect  must  be  given  to  it  by  th 
court.  Vtvn  Omtten  v.  Digby,  31  Beav.  561 
32  L.  J.,  Ch.  179 ;  9  Jur.  (n.s.)  Ill ;  7  L.  1 
466  ;  11  W.  R.  230. 

A.  being  domiciled  in  Turkey  was  married  i 
London  to  B.,  an  Englishwoman.  Previously  t 
the  marriage  a  settlement  was  made,  in  EnglisI 
form,  of  property  belonging  to  A.  on  B.,  he 
daughter  by  her  former  husband,  and  her  issu 
by  A.  After  the  marriage  they  went  to  reside  i: 
Turkey,  and  children  were  bom  to  them.  Afte 
some  time  the  wife  returned  to  this  country  wit! 
her  children,  and  during  her  absence,  and  with 
out  giving  her  notice,  the  husband  obtained  ! 
divorce  which  was  good  according  to  Turkisl 
law.  She  af  terwaids  died  : — Held,  that  th( 
settlement  was  an  English  one,  and  to  be  con 
strued  according  to  English  law,  and  that  th 
court  would  not,  under  the  circumstances,  tak< 
into  consideration  the  Turkish  divorce  and  it 
effect  on  the  settlement  according  to  Turkisl 
law.  CbllUi  V.  Hector,  44  L.  J.,  Ch.  267  ;  L.  R 
19  Eq.  334  ;  32  L.  T.  223  ;  23  W.  R.  485. 

By  a  marriage  contract  dated  in  1857,  anc 
made  In  Scotland,  on  the  marriage  of  a  domicilec 
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Englishman  with  a  domiciled  Scotchwoman,  real 
estate  in  England  and  a  snm  of  consols  were 
brought  into  settlement  on  the  part  of  the  hus- 
Xmnd,  and  property  in  Scotland  was  brought  into 
•settlement  on  the  part  of  the  wife.  There  was 
an  absolute  trust  for  sale  and  conversion  of  the 
husband's  property,  and  inyestment  of  the  pro- 
ceeds, which  were  to  be  held  in  trust  for  the 
husband  and  wife  suocessiyely  for  life,  and  after 
the  decease  of  the  survivor,  in  trust  '^  for  such 
child  or  children  of  the  said  intended  marriage, 
and  if  more  than  one,  in  such  shares  and  in  such 
manner  and  form,  and  to  vest  at  such  time  or 
times,  and  to  be  subject  to  such  powers  and 
restrictions,*'  as  the  husband  and  wife  by  deed,  or 
the  survivor,  by  deed  or  will,  should  appoint.  The 
other  trusts  of  the  husband's  property  were  in 
English  form,  and  the  trustees  were  to  have  "  the 
«siul  powers  for  advancement,  maintenance  and 
accumulation,  according  to  the  law  of  England." 
The  trusts  declared  of  the  wife's  property  were 
cxclusiv^y  in  Scotch  form,  the  phraseology  of 
the  general  clauses  was  mainly  Scotch,  and  the 
deed  was  registered  in  the  Court  of  Session  in 
.Scotland.  The  trustees  named  were  six  in 
number,  four  of  whom  were  Scotch.  Held,  that 
notwithstanding  the  general  rule,  that  the  con- 
kit  ruction  of  a  contract  regarding  personal  estate 
is  to  be  determined  by  the  lex  loci  contiactOs, 
yvt  here,  in  accordance  with  the  manifest  inten- 
tion of  the  parties,  as  evidenced  by  the  frame  of 
the  instrument,  the  marriage  contract  must,  so 
far  as  the  husband's  property  was  concerned,  be 
construed  according  to  English  law.  Chamber- 
lain V.  uXapier,  49  L.  J.,  Ch.  628  ;  16  Ch.  D.  614  ; 
29  W.  B.  194. 

In  1849  an  Englishman  domiciled  in  England 
married  a  Scotch  lady  in  Scotland.    Previously 
to  ^e  marriage  the  parties  executed  a  **  contract 
of  marriage"  in  the  Scotch  form.    The  intended 
husband  thereby  bound  himself,  his  heirs,  execu- 
tors, and  successors,  to  pay  to  the  intended  wife,  in 
«ase  she  should  survive  him,  an  annuity  of  200Z., 
and  further  to  pay  3,000Z.  to  the  children  of  the 
marriage  after  his  death.     After  the  marriage 
the  parties  resided  in  England.     In  1870  the 
husband  died  t^ere,  having  by  his  will,  dated  in 
1863,  but  which  did  not  in  any  way  refer  to 
the  marriage  contract,  given  his  residuary  estate 
to  trustees  upon  trost  to  pay  the  income  thereof 
to  his  wife  for  life,  with  remainder  as  to  the 
•capital  to  his  children  equally  at  twenty-one. 
The  wife  died  in  England  in  1886,  having  made 
£L  will  appointing  executors.    During  her  widow- 
hood she  never  received  the  annuity  under  the 
<x>ntract,  but  enjoyed  the  income  of  her  hus- 
band's residuary  estate.    There  were  two  children 
of  the  marriage,  both  of  whom  survived  their 
lather,   but   predeceased  their  mother,  having 
jittained   twenty-one.      The    husband's    estate 
hdiag  insufficient  to  satisfy  both  the  arrears  of 
the  widow's  annuity  and  the  3,000^.  payable  to 
the  children,  the  question  was  raised,  oy  origina- 
ting summons,  whether  the  contract  was  to  be 
•construed  according  to  Scotch  law  (under  which 
the  provision  of  an   annuity  to  the  wife  on 
anarriage  imports  a  jus  crediti  in  her  favour, 
entitling  her  to  rank  pari  passu  with  her  hus- 
band's other  creditors,  the  children  having  only 
a  spes  successionis),  or  according  to  the  English 
Jaw : — ^Held,  that  the  intention  of  the  parties  on 
entering  into  the  contract  must  be  considered ; 
that  the  fact  that  it  was  entered  into  in  the 
Scotch  form  led  to  the  inference  that  it  was  to 
he  construed  not  according  to  the  law  of  England, 


but  according  to  the  law  of  Scotland ;  and  that 
the  case  was  governed  by  Ouepratte  v.  Towng 
(4  De  G.  &  Sm.  217),  and  that,  therefore,  as  the 
husband's  assets  were  not  more  than  enough  to 
satisfy  the  paramount  claim  of  the  wife's  repre- 
sentatives to  the  arrears  of  her  annuity,  the 
claim  of  the  children  in  the  division  of  the  assets 
failed.  Barnard^  In  re^  Bamard  v.  WhitCy  56 
L.T.9. 

Segistration.] — ^A  man  and  his  wife,  who  were 
married  in  Batavia,  entered  into  a  contract  before 
the  marriage,  by  which  a  sum  of  75,000  guilders  was 
settled  on  the  wife  for  her  separate  use.  By  the 
law  of  Batavia  no  marriage  contract  excluding  a 
community  of  goods  has  any  effect  as  regards 
third  parties  until  registered  in  the  courts  of  that 
country.  The  contract  was  never  registered. 
They  subsequently  came  to  England,  where  the 
husband  became  bankrupt,  and  his  wife  claimed 
to  prove  agamst  his  estate  for  the  sum  settled : — 
Held,  that  the  provision  of  the  law  of  Batavia 
respecting  registration  did  not  affect  the  validity 
of  the  contract,  but  only  the  remedy  of  those 
claiming  under  it ;  that  all  questions  of  priority 
of  creditors  must  be  determined  by  the  law  of 
the  country  where  the  bankruptcy  takes  place  ; 
and,  therefore,  that  the  wife  was  not  precludec^l 
by  the  non-registration  of  the  deed  from  proving 
for  the  sum  settled  pari  passu  with  the  other 
creditors.  Melboum,  JSx  parte,  40  L.  J.,  Bk.  25  ; 
L.  B.  6  Ch.  64  ;  23  L.  T.  578  ;  19  W.  B.  83. 

How  affected  by  Divoree.] — ^A  settlement  on 
a  marriage  in  England  between  a  domiciled 
Turkish  subject  and  an  English  lady,  on  the 
faith  of  his  promise  to  reside  in  England,  is 
governed  by  English  law.  Collise  v.  Hector,  44 
L.  J.,  Ch.  267;  L.  B.  19  Eq.  334  ;  32  L.  T.  223  ; 
23  W.  B.  485. 

A  divorce  in  Turkey,  the  effect  of  which  by 
Turkish  law  was  to  annul  the  settlement,  but 
which  was  pronounced  without  notice  to  the 
wife  or  other  persons  interested  under  the 
settlement,  disregarded.    Ih, 

Other  Hatters — Marriage  of  Seotehmaii  with 
Englishwoman.]  —  Upon  the  marriage  of  a 
Scotchman  with  an  Englishwoman  upon  whom 
property  has  already  been  settled,  it  is  desirable 
that  an  ante-nuptial  contract  should  be  entered 
into  by  them  confirming  the  wife  in  her  rights 
according  to  the  English  Law,  so  as  to  preclude 
the  hus^nd,  in  the  event  of  the  wife  s  death, 
from  setting  up  any  claim,  jure  mariti,  to  her 
property  under  the  Scotch  Law.  CraignUh,  In 
re,  Oraignuh  v.  MewUt,  [1892]  3  Ch.  180 ;  67 
L.  T.  689. 


8.  Banlty  to  a  Settlement. 

A  feme  covert,  domiciled  with  her  husband 
in  Scotland,  was  entitled  to  the  produce  of  a 
real  estate  in  England  directed  to  be  sold. 
Upon  proof  that,  by  the  law  of  her  domicile, 
her  personal  estiEite  vested  absolutely  in  the 
husband,  and  that  she  had  no  equity  to  a 
settlement,  the  estate,  being  unsold,  was 
directed  to  be  conveyed  to  £e  husbaiid  in 
fee.  BUcliooch  v.  Clendinen,  12  Beav.  534; 
19  L.  J.,  Ch.  238. 

Where  a  husband  and  wife  are  domiciled  in 
Scotland,  in  which  country  a  wife  has  no  equity 
to  a  settlement,  the  court  here  will  order 
payment  of   the  wife's  legacy  to  an  assignee 
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of  the  husband.  JPCbrmich  v.  Gantett^  5  De  G. 
M.  &  G.  278  ;  2  Eq.  R.  636  ;  23  L.  J.,  Ch.  777  ;  18 
Jur.  412  ;  2  W.  R.  408. 

Whei'e  a  wife  was  entitled  to  share  under 
the  distributions,  and  resident  in  Prussia,  by 
the  laws  of  which,  one  moiety  of  the  effects 
of  the  husband  must  come  to  her  on  his 
death ;  the  court  did  not  require  lum  to 
make  any  settlement.  Sawer  y.  ShiitSf  1  Anstr. 
63. 

By  a  decree  of  this  court,  a  feme  sole,  a 
subject  of  Great  Britain,  was  decreed  entitled 
to  a  certain  sum  to  be  realised  by  a  sale  of 
certain  lands.  Afterwards,  and  before  the  sum 
was  realised,  she  intermarried  abroad  with  a 
subject  of  the  Austrian  empire,  and  continued 
to  reside  with  her  husband  in  that  empire. 
Afterwards,  the  sum  being  realised  and  in  court, 
an  application  made  on  behalf  of  the  husband 
and  wife,  that  the  money  should  be  paid  out  to 
the  attorney  for  the  husband  and  wife  on  a 
warrant  executed  abroad  by  them,  and  on  an 
affidavit  stating  that  by  the  laws  of  the  Austrian 
empire  the  sum  would  be  at  the  absolute  disposal 
of  the  wife,  was  granted,  the  court,  under  the 
circumstances,  not  requiring  that  the  husband 
should  thereout  make  any  settlement  on  the 
wife,  or  that  any  commission  for  her  separate 
examination  should  issue.  Sutehinsan  v. 
CathcaH,  8  Ir.  Eq.  R.  394. 

Money  belonging  to  the  wife  paid  to  the 
husband,  the  parties  being  subjects  of  Denmark, 
and  the  law  of  that  country  not  requiring  a 
settlement.  ChappJ-e  y.  Cadell^  Jac.  644;  23 
R.  R.  138. 

In  1865  a  domiciled  Manxman  came  to 
England,  and  married  an  Englishwoman,  and 
resided  in  England  for  twenty  years.  At  the 
date  of  the  marriage  the  wife  was  entitled  to  a 
vested  reversionary  interest  in  a  legacy  which 
fell  into  possession  in  1885.  In  1875  the  husband 
and  wife  returned  to  the  Isle  of  Man,  where  the 
husband  carried  on  business  till  1878,  when 
he  became  insolvent,  and  executed  a  deed  of 
assignment  of  all  his  property,  including  his 
wife*s  interest  in  the  legacy  for  the  benefit 
of  his  creditors.  In  1880  the  parties  returned 
to  England,  where  they  resided  till  1882,  when 
the  husband  went  to  Mexico  to  seek  employment. 
The  doctrine  of  a  wife's  equity  to  a  settlement  is 
unknown  to  Manx  law : — Held,  that  the  husband's 
domidl  was  Manx,  and  that  the  wife's  equity  to 
a  settlement  could  not  be  asserted.  Marsland^ 
In  re,  56  L.  J.,  Ch.  681 ;  54  L.  T.  636  ;  34  W.  R. 
540. 

Ward  of  Court.] — Although,  according  to  the 
law  of  Scotland,  a  wife  has  no  equity  to  a  settle- 
ment, still,  if  she  is  a  ward  of  the  Court  of  Chaji- 
cery,  the  court  is  bound,  before  parting  wit^  her 
funds  to  her  husband,  to  take  care  that  proper 

S revision  is  made  for  her.    TweedaJs,  In  re,  1 
ohns.  109. 


4.  Divorce. 

Domicil  to  found  Jnxisdiotion.] — ^The  word 
domicil  has  many  meanings,  according  as  it  is 
used  with  reference   to   succession  and  other 

Surposes.  A  person  may  have  retained  a  foreign 
omicil  for  many  purposes,  and  yet  may  be 
domiciled  in  England,  so  as  to  give  jurisdiction 
to  the  court  for  divorce ;  but  if  he  has  never 
resided  in  England  except  temporarily,  and  is 


not  there  at  the  time  of  the  commencement 
the  suit,  he  is  not  subject  to  its  jarisdicti< 
Telverton  v.  Telterton,  1  Sw.  k,  Tr.  574  ;  29  L. 
Mat.  34  ;  6  Jur.  (K.8.)  24 ;  1  L.  T.  194  ;  8  W. 
134. 

A  bonA  fide  residence  of  the  husband  in  tl 
country,  not  casual,  or  as  a  traveller,  is  sufiicic 
to  found  the  jurisdiction  of  this  conrt  agaii 
the  wife,  who  has  committed  adultery  abros 
during  such  residence.  Brodie  v.  Srodie, 
Sw.  k,  Tr.  259  ;  30  L.  J.,  P.  185  ;  4  L.  T.  30 
9  W.  R.  815.  S.  P.,  WUeon  v.  WUson,  41  L.  , 
P.  33  ;  L.  R.  2  P.  435  ;  26  L.  T.  108,  189  ;  ; 
W.  R.  373. 

Mere  residence  in  England  at  the  time  of  tl 
institution  of  a  matrimonial  suit,  is  not  sufficie: 
to  found  the  jurisdiction  of  the  court.  Tl 
residence  of  the  petitioner  must  be  bonft  fid 
and  not  casual  or  as  a  traveller.  Manning 
Manning,  40  L.  J.,  P.  18  j  L.  R.  2  P.  223 ;  J 
L.  T.  196  ;  19  W.  R.  479. 

The  domicil  of  the  husband  will  sustain  tl 
jurisdiction  of  the  court  over  the  wife,  thou| 
married  abroad,  always  after  marriage  residei 
abroad,  and  accused  of  adultery  committc 
abroad.     OUlii  y.  GillU,  Ir.  R.  8  Eq.  597. 

Domicil  without  residence  is  sufilcient  1 
sustain  the  jurisdiction  of  the  court ;  and  tl 
jurisdiction  of  the  court  is  not  defeated  by  noi 
residence,  except  in  cases  where  the  non-residenc 
afEects  the  domiciL    lb. 

Domioil  of  Hntband/1 — ^In  1854  an  Englishmai 
being  in  pecuniary  difficulties,  left  England,  an 
went  to  reside  in  Scotland  in  order  to  avoid  h: 
creditors.  He  left  his  wife  in  England,  sfa 
refusing  to  accompany  him.  In  1858  he  becam 
lessee,  for  a  term  of  six  years,  of  a  house  an 
shooting  ground.  He  occasionally  visited  Eng 
land,  and  corresponded  with  solicitors,  i: 
reference  to  getting  rid  of  his  liabilities.  I; 
1860  he  commenced  proceedings  in  the  Sootd 
courts  for  a  divorce  from  his  wife,  on  the  groun< 
of  adultery : — ^Held,  that  the  husband  had  no 
acquired  a  Scotch  domicil,  and  therefore  th 
Court  of  Session  had  no  jurisdiction.  PiU  v.  Piti 
4  Macq.  H.  L.  627  ;  10  Jur.  (N.8.)  735  ;  10  L.  1 
626  ;  12  W.  R.  1089. 

The  domicil  of  the  husband  in  cases  of  thi 
kind  is  not  to  be  regarded  in  law  as  the  domici 
of  the  wife,  either  by  construction  or  by  attrac 
tion,  so  as  to  compel  the  wife  to  become  subjec 
to  the  jurisdiction  of  the  tribunals  of  any  oountri 
in  which  the  husband  may  choose  to  acquire  \ 
domicil.    lb. 

The  court  has  jurisdiction  to  grant  a  divorc( 
against  a  foreigner.  A  marriage  was  solemnisec 
at  Gibraltar  between  a  Frenchman  and  ai 
Englishwoman.  The  husband  resided  for  several 
years  in  England,  but  being  a  consul  for  France 
he  retained  his  domicil  of  origin.  The  wife 
presented  a  petition  for  a  divorce,  alleging  adnl< 
tery  committed  in  England  and  desertion.  The 
husband  appeared  under  protest  and  prayed  to 
be  dismissed : — ^Held  that  the  court  had  juris- 
diction to  grant  a  divorce.  Nxboyet  y.  Niboyetj 
48L.J.,P.l;  4P.D.1;  39L.T.486;  27W.R. 
203— C.  A. 


Wife  in  England.] — ^In  proceedings  for 


divorce  it  appeared  that  the  petitioner  had  been 
bom  in  France  of  French  parents.  When  he 
was  ten  years  old  his  parents  settled  ia  England, 
and  the  father  subsequently  obtained  letters 
of    naturalisation    as   a   British   subject.    The 
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petitioner  when  eighteen  years  of  age  went  to 
Canada,  where  he  took  up  the  business  of  farm- 
ing, bought  a  farm,  served  in  the  Canadian 
Tolonteers,  and  discharged  the  duties  of  a  citizen 
of  Canada.  In  1878  he  married  the  respondent, 
who  was  a  Canadian,  and  in  1883  he  brought  her 
with  their  children  to  this  oountrj,  where  he 
resided  for  some  years  with  his  father.  He  had 
occasion  to  return  seyeral  times  to  Canada,  as  he 
alleged,  to  look  after  his  farm,  and  from  1884 
was  only  seven  months  in  this  country.  The 
respondent  remained  in  England  until  the  date 
of  the  alleged  adultery,  when  she  visited  France : 
— Held,  that  the  petitioner  had  not  lost  his 
English  domicil — ^that  the  matrimonial  home 
was  in  England,  and  that  the  court  had  therefore 
jurisdiction  over  the  proceedings.  UEtohegoyen 
V.  D'Eteh^oyen,  57  L.  J.,  P.  104 ;  13  P.  D.  132 ; 
37  W.  B.  64. 

Of  Origin  or  Choioe.]  —  A  husband  whose 
domicil  of  origin  was  English  entered  the  Ceylon 
civil  service  and  aoquir»l  a  domicil  of  choice 
there.  He  afterwards  returned  to  England  and 
took  rooms  with  the  intention  that  his  children 
should  be  educated  here  and  that  his  wife  should 
remain  in  those  rooms  or  other  home  provided  by 
the  husband  until  the  children's  education  should 
be  finished,  and  that  they  should  remain  here 
even  if  he  were  obliged  to  return  to  Ceylon ;  the 
husband  intended  ultimately  to  rejoin  his  wife 
and  children  in  England,  either  on  leave  or  after 
his  retirement  from  the  Ceylon  civil  service  : — 
Held,  that  the  domicil  of  the  husband  and  wife 
was  English.    Hurley  v.  Hurley,  67  L.  T.  384. 

In  a  petition  by  the  wife  for  divorce,  on  the 
ground  of  the  husband's  adultery  and  desertion, 
it  appeared  that  both  husband  and  wife  were 
bom  in  France,  of  parents  bom  in  England  but 
resident  in  France.  The  marriage  took  place  in 
England,  but  the  husband  and  wife  subsequently 
resided  in  France. '  The  respondent,  on  coming 
of  age,  made  a  declaration  of  his  intention  to 
retain  his  English  nationality,  and  it  also  appeared 
that  both  he  and  his  father  contemplated  return- 
ing to  England  when  they  had  made  sufficient 
money  to  maintain  them.  The  respondent,  after 
deserting  his  wife,  led  an  unsettlea  life  in  New 
Zealand  and  the  Australian  colonies : — Held,  that 
both  parties  had  an  English  domicil  at  the  com- 
mencement of  the  proceedings,  and  that  the 
court,  therefore,  haa  power  to  entertain  the 
petition  and  to  dissolve  the  marriage.  6hnUder 
▼.  Gaulder,  61  L.  J.,  P.  117  ;  [1892]?.  240. 

Bights  of  Wife  in  IHvorM  Oonrt.]—- A  wife's 
domicil  is  that  of  her  husband,  and  her  remedy 
for  matrimonial  wrongs  must,  as  a  general  rule, 
be  sought  in  the  courts  of  that  domicil ;  and, 
therefore,  the  wife  of  a  man  not  domiciled  in 
England  cannot  maintain  a  suit  for  restitution  of 
conjugal  rights  if  her  husband  has  left  the  juris- 
diction before  the  commencement  of  the  proceed- 
ings. Firehraee  v.  Firehraee^  47  L.  J.,  P.  41 ;  4 
P.  D.  63  ;  89  L.  T.  94  ;  26  W.  R.  617. 

When  a  husband  has  been  guilty  of  such  mis- 
conduct as  would  furnish  the  wife  with  a  defence 
to  a  suit  by  him  for  restitution  of  conjugal  rights, 
she  cannot  on  that  ground  acquire  a  separate 
ground  of  domicil  for  herself.  Telverton  v. 
YrlreHon,  1  Sw.  &  Tr.  574  ;  29  L.  J.,  Mat.  34  ;  6 
Jur.  (N.8.)  24  ;  1  L.  T.  194  ;  8  W.  R.  134. 

A.  intermarried  with  B.,  a  major  in  her 
majesty's  royal  artillery  at  Edinburgh,  in  AprU, 
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1857,  and  in  August,  1857,  the  marriage  was 
celebrated  in  Ireland,  according  to  the  rites  of 
the  Romish  church.  In  April,  1858,  B.  deserted 
A.  at  Boixleaux,  and  had,  since  that  time,  been 
stationed  with  his  regiment  at  Edinburgh.  B.'s 
domicil  of  origin  was  in  Ireland,  and  he  had 
never  acquired  a  domicil  in  England.  A.  peti- 
tioned for  restitution  of  conjugal  rights,  and 
described  herself  as  resident  in  England : — ^Held, 
that  as  there  was  no  proof  of  B.  having  acquired 
an  English  domicil,  and  A.'s  domicil  was  that  of 
her  husband,  the  court  had  no  jurisdiction  to 
entertain  the  suit.  Ih,  And  see  Niboyet  v. 
mboyet,  48  L.  J.,  P.  1  ;  4  P.  D.  1  ;  39  L.  T. 
486  ;  27  W.  R.  203— C.  A,  supra. 
And  tee  further^  tit.  Husband  A27D  Wifb. 

Foreign  Divoroet.]— A  foreign  tribunal  has 
no  authority,  so  far  as  consequences  in  England 
are  concerned,  to  pronounce  a  decree  of  divorce 
k  vinculo  in  the  case  of  an  English  marriage 
between  English  subjects,  unless  such  subjects 
are,  at  the  time  of  such  decree  pronounced,  bona 
fide  domiciled  in  the  country  where  that  tribunal 
has  jurisdiction,  and  the  suit  is  prosecuted  with- 
out collusion.  Shaw  v.  Qould,  37  L.  J.,  Ch.  433  ; 
L.  R.  3  H.  L.  55  ;  18  L.  T.  833.  S.  P.,  Dolphin 
V.  RohiHs,  7  H.  L.  Cas.  390  ;  3  Maoq.  H.  L. 
663  ;  29  L,  J.,  P.  11  ;  5  Jur.  (N.8.)  1271  ;  7  W.  R. 
674. 

English  courts  of  justice  cannot  recognise 
any  power  in  the  courts  of  Scotland  to  dissolve 
an  English  marriage,  where  the  parties  are  not 
really  domiciled  in  Scotland,  ,but  have  only 
been  there  for  such  time  as  would  render  them 
amenable  to  the  jurisdiction  of  the  Scotch 
courts,  and  for  the  sole  purpose  of  founding 
such  jurisdiction.    lb. 

The  E^nglish  courts  will  recognise  as  valid  the 
decision  of  a  competent  foreign  christian  tribtinal 
dissolving  the  marriage  between  a  domiciled 
native  in  the  country  where  such  tribunal  has 
jurisdiction,  and  an  Englishwoman,  when  the 
decree  of  divorce  is  not  impeached  by  any  species 
of  collusion,  or  fraud.  And  this,  although  the 
marriage  may  have  been  solemnised  in  England, 
and  may  have  been  dissolved  for  a  cause  which 
would  not  have  been  sufficient  to  obtain  a  divorce 
in  England.  Harvey  v.  Himie,  62  L.  J.,  P.  33 ; 
8  App.  Cas.  43 ;  48  L.  T.  273 ;  31  W.  R.  433 ; 
47  J.  P.  808— H.  L.  (B.) 

A  domiciled  Scotchman  married,  in  England, 
an  Englishwoman.  Immediately  after  the  cere- 
mony the  married  couple  went  to  Scotland  and 
resided  there  as  their  matrimonial  home.  Two 
years  after,  the  wife  obtained,  in  Scotland,  a 
divorce  k  vinculo  matrimonii,  on  the  ground  of 
her  husband's  adultery  only.  The  huslxmd  came 
to  England  and  married  there  another  English- 
woman, the  first  wife  being  still  alive.  In  a 
suit  for  a  declaration  of  the  nullity  of  the  first 
marriage  at  the  instance  of  the  second  wife  : — 
Held,  that  the  divorce  in  Scotland  was  a  sentence 
of  a  court  of  competent  jurisdiction,  not  only 
effectual  within  that  jurisdiction  but  entitled  to 
recognition  in  the  courts  of  this  country  also. 
Hew  V.  LolJey  (Russ.  &  Ry.  237 ;  15  R.  R.  737) 
explained  :  Warrender  v.  Warrender  (2  CI.  &  F. 
488) :  QeiU  v.  GeiU  (1  Macq.  H.  L.  255)  undistin- 
guishable  :  Ma^hee  v.  McAllister,  (3  Ir.  Ch.  604) 
also  undistinguishable  and  affirmed  :  McCarthy 
V.  Deeaiw  (2  Russ.  &  M.  614)  dissented  from. 
lb. 

Quasre,  whether  a  bon&  fide  change  of  domicil 
which  was  English  at  the  date  of  the  contract 
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would  affect  the  question  of  dissolution;  and 
whether  Pitt  y.  Pitt  (i  Macq.  H.  L.  627)  would 
govern  cases  like  Nihoyet  v.  Mboyet  (4  P.  D.  1), 
if  thej  arose  in  Scotland.    lb. 

Where  the  courts  of  a  country  assume  jipis- 
diction  to  decree  a  divorce  between  penons 
living  in  the  country,  the  jurisdiction  must  be 
derived  either  from  some  recognised  principle  of 
the  general  law  of  nations,  or  from  some  rule  of 
municipal  law  peculiar  to  its  forum.  Where  the 
jurisdiction  exercised  is  in  accordance  with  the 
principles  of  international  law,  the  decree  ought 
to  be  respected  by  the  tribunals  of  every  civilised 
country  ;  but  where  it  is  derived  solely  from  some 
rule  of  the  municipal  law  of  the  particular  country, 
it  cannot  claim  extraterritorud  authority  if  it 
trenches  upon  the  interest  of  any  other  country 
to  whose  tribunals  the  spouses  are  amenable. 
Le  Merurier  v.  Le  Mesurier^  64  L.  J.,  P.  0.  97; 
[1896]  A.  C.  517  ;  11  B.  627  ;  72  L.  T.  873. 

While  mere  residence  may  be  sufficient  to 
justify  the  courts  of  that  country  in  ordering 
aliment  or  decreeing  judicial  separation,  the  only 
true  test  of  jurisdiction  to  decree  a  divorce, 
according  to  international  law,  is  the  domicil 
for  the  time  being  of  the  married  pair.  There 
is  no  such  thing  as  a  matrimonial  domiciL    lb. 

The  petitioner,  being  a  domiciled  English- 
woman, in  1872  went  through  a  form  of  marriage 
with  an  American  citizen.  She  cohabited  with 
him  until  February,  1879,  in  the  United  States, 
and  in  April,  1879,  the  supreme  court  of 
Columbia  pronounced  a  decree  dissolving  the 
marriage  on  the  ground  of  the  husband's  in- 
capacity. She  then  returned  to  this  country, 
and  in  1886  presented  a  petition  to  this  court, 
praying  for  a  declaration  of  nullity  of  marriage  : 
— Held,  that  as  the  marriage  was  voidable  and 
not  void,  the  petitioner  had  acquired  an  American 
domicil,  that  the  American  court  had  jurisdiction 
to  dissolve  the  marriage,  and  that  there  being 
no  longer  a  marriage  in  existence,  this  court  had 
no  jurisdiction.  Turner  v.  Thompson,  67  L.  J.,  P. 
40 ;  18  P.  D.  37  ;  68  L.  T.  387 ;  36  W.  B.  702 ; 
62  J.  P.  151 . 

A  domiciled  Englishman  married  in  England 
a  nativ  of  the  United  States.  After  a  time  the 
husband  was  served  in  England  with  a  citation 
to  appear  in  proceedings  for  divorce  commenced 
in  America  by  the  wife,  but  he  refused  to  submit 
to  the  jurisdiction  of  the  American  court,  and 
did  not  appear : — Held,  that  the  decree  in  America 
dissolving  the  English  marriage  was  not  binding 
in  this  country,  and  could  not  affect  the  hus- 
band's  rights  here.  Green  v.  Green,  62  L.  J., 
P.  112  ;  [1893]  P.  89  ;  1  B.  607  ;  68  L.  T.  261 ; 
41  W.  B.  691. 

S.,  an  Austrian  subject  by  birth  and  parentage, 
and  a  Boman  Catholic  by  religion,  contracted  a 
valid  marriage  in  Berlin  with  a  lady  of  the  same 
domicil  as  himself,  but  described  in  the  marriage 
certificate  as  of  the  evangelical  religion.  TMs 
marriage,  which,  by  the  law  of  Austria,  was 
absolutely  indissoluble,  was  subsequently  dis- 
solved in  Berlin  by  mutual  consent,  on  a  petition 
presented  by  the  wife.  S.  subsequently  married 
in  England  an  English  Protestant  lady,  his  first 
wife  being  still  alive.  The  second  wife  petitioned 
the  Engl^h  court  for  a  decree  of  nuUity,  on  the 
ground  that  the  Berlin  divorce  did  not  effectually 
dissolve  the  first  marriage  of  S.,  which  she  alleged 
was  therefore  still  subsisting  and  binding : — 
Held,  that  the  Berlin  divorce  was  good ;  and, 
consequently,  that  the  second  marriage  was  good 
also.    Ingham  y.  JSach*,  66  L.  T.  920. 


Prior  to  90  ft  21  Viet.  e.  85.]— At  a  time  wh< 
marriage  in  England  was  indissoluble,  exce| 
by  act  of  parliament,  a  sentence  of  divorce 
vinculo  of  a  foreign  court,  purporting  to  dissob 
a  marriage  solemnised  in  England  betwec 
domiciled  subjects,  was  of  no  force.  Sfiato,  £ 
parte,  WUsan,  In  re,  36  L.  J.,  Ch.  243  ;  L.  B. 
Eq.  247 ;  12  Jur.  (KJEL)  132  :  13  L.  T.  67« 
14  W.  B.  101 :  McCarthy  Y.Deeai^,  2  Buss.  &  I 
614 ;  2  01.  &  F.  668,  n. 


Fraud — On  Court  i^ranting  BiToree.]- 


M.,  a  domiciled  Englishman,  obtained  a  divorce  i 
the  Scotch  courts  on  the  ground  of  his  wife 
adultery  with  B.,  by  fraudulent  representatioi 
as  to  his  domicil  and  otherwise,  to  which  B.  wf 
a  party.  The  wife  then  went  through  a  form  < 
marriage  with  B.  during  the  lifetime  of  M.  1 
afterwards  brought  a  suit  to  have  such  subsequex 
marriage  declHred  null  and  void : — Held,  thf 
the  Scotch  divorce  had  not  dissolved  tb 
marriage,  that  B.  was  not  estopped  from  takin 
advantage  of  the  fraud  to  which  he  was  a  partp 
and  the  court  declared  Hie  subsequent  marria^ 
null  and  void.  Bonaparte  v.  Bonaparte,  6 
L.  J.,  P.  1  ;  [1892]  P.  402  ;  1  B.  490  ;  67  L.  T.  53: 

B.,  an  Englishman,  married  in  England  H 
an  Englishwoman,  but  they  separated,  and  I 
lived  apart,  in  adultery  with  another  womai 
S.  wished  to  marry  H.,  and  he  induced  B.  to  g 
to  and  reside  in  Scotland  for  forty  days  in  ordc 
to  give  the  Scotch  court  jurisdiction  to  entertai 
a  suit  to  be  brought  against  him  by  H.  for 
divorce  ;  and  there  was  an  agreement  between  i 
and  B.  that  S.  should  pay  B.  a  sum  of  monei 
but  only  in  case  B.  gave  no  information  whic 
should  be  prejudicitd  to  the  divorce.  The  sui 
was  instituted,  and  a  decree  of  divorce  obtained 
— ^Held,  that  the  Scotch  divorce  was  null  an 
void  quoad  its  operation  in  England,  because  th 
divorce  was  obtained  by  collusion.  Shaw  ^ 
Oould,  37  L.  J.,  Ch.  433 ;  L.  B.  3  H.  L.  66  ;  1 
L.  T.  833. 

An  agreement  by  which  the  former  and  guilt 
husband  should  receive  a  sum  of  money  fc 
bringing  himself  within  the  reach  of  the  Scotc 
court,  so  as  to  enable  his  wife  to  institute  a  sui 
for  divorce,  to  be  determined  on  its  merits,  woul 
not  be  objectionable  on  the  ground  of  collusioi 
But  an  agreement  that  he  should  forfeit  a  sui 
of  money  if  he,  or  any  one  through  him,  gav 
information  which  should  be  prejudicial  to  th 
divorce,  would  be  such  a  collusion  as  would  hav 
the  effect  of  invalidating  the  decree  of  divorce 
lb. 


Other  lUtten  — 


of  Jurii 


dioUon  of  Foreign  Court— Validity  of  Beeon 
Marriage.] — ^A.  and  B.,  both  having  an  Iris 
domicil,  were  lawfully  married  in  Ireland,  an 
resided  in  Ireland  for  a  year  after  their  marriagi 
They  subsequently  went  to  an  English  colon] 
where  the  husband  was  engaged  in  varioc 
pursuits,  abandoned  all  idea  of  returning  homi 
and  visited  England  only  for  short  periods  an 
for  temporary  purposes.  In  the  fifth  year  c 
cohabitation  B.  committed  adultery  with  S 
whose  domicil  was  English,  and  in  a  sui 
instituted  by  A.  in  the  colonial  court,  in  whic 
all  parties  were  represented,  a  decree  wa 
pronounced  dissolving  the  marriage.  B.  and  i 
shortly  afterwards  returned  to  England,  wher 
they  went  through  the  form  of  a  marriag 
according  to  law : — Held,  first,  that  it  must  b 
taken  that  A.  was  domiciled  in  the  colony  an< 
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that  the  divorce  was  valid ;  secondly,  that  the 
marriage  between  B.  and  S.  was  validf  for 
although  the  law  prevailing  in  the  colony  pro- 
hibited the  re-marriage  of  a  guilty  party  as  long 
as  the  innocent  party  remained  unmarried,  yet 
as  the  colonial  divorce  operated  to  annul  the 
existing  marriage  and  to  restore  the  parties  to 
the  position  of  unmarried  persons,  they  were  free 
to  remove  from  the  jurisdiction  and  to  contract 
a  fresh  marriage  according  to  the  laws  of  this 
country.  SooU  v.  Att.-Oen.,  65  L.  J.,  P.  57  ;  11 
P.  D.  128  ;  56  L.  T.  924 ;  50  J.  P.  824. 


6.  Other  Kattera. 

Rights  in  eaeh  other's  Property.]  —  An 
Englishwoman  married  a  domiciled  Frenchman. 
Articles  were,  previous  to  the  marriage,  executed 
in  the  English  form,  by  which  the  wife  became 
entitled  to  2001.  a  year.  Her  husband  afterwards 
separated  from  her,  and  subsequently  the  French 
court  condemned,  her  for  adultery  : — Held,  that 
the  contract  of  marriage  was  English,  and  that 
the  rights  of  the  parties  were  to  be  regidated  by 
the  English  law,  and  further  property  of  the 
wife  having  fallen  into  possession,  and  the  moral 
conduct  of  both  parties  being  reprehensible,  the 
income  of  the  fund  must  be  equally  divided 
between  them.     \Vatt8  y,  Shrimpto-Uj  21  Beav.  97. 


out  to  Separata  Use.] — ^A  father  gave 


his  residuary  estate  to  trustees  upon  trust  to  pay 
the  income  to  his  daughter  for  life  for  her 
separate  use,  and  after  her  death  to  pay  the  fund 
to  the  diildren  of  the  daughter  as  sne  should  by 
<le^  or  will  appoint,  and  in  default  of  appoint- 
ment amongst  them  equally.  The  daughter 
appointed  by  deed  the  whole  of  the  fund  amongst 
her  children,  giving  the  plaintiff,  who  was  one  of 
them,  a  specified  sum  for  her  separate  use 
Absolutely.  The  plaintiff,  after  the  death  of  her 
grandfather,  and  before  the  date  of  the  appoint- 
ment by  her  mother,  married  a  Frenchman 
•domiciled  in  France.  He  died  before  the  date  of 
the  appointment,  and  there  was  one  chUd  only  of 
the  marriage.  There  was  no  settlement  on  the 
marriage,  and  the  French  law  of  community 
applied,  under  which  the  child  became  entitled, 
in  the  absence  of  any  contrary  declaration  by 
the  donor,  to  half  the  property  acquired  by  her 
mother  during  the  marriage : — Held,  that  the 
plaintiff  must  be  considered  to  have  acquired 
the  appointed  fund  from  the  date  of  the 
appointment  only,  and  that  the  fund  not  having 
been  acquired  during  the  marriage,  did  not 
become  subject  to  the  law  of  community.  De 
Serre  v.  Clarke,  43  L.  J.,  Ch.  821 ;  L.  B.  18  Eq. 
587  ;  31  L.  T.  161 ;  23  W.  B.  3. 

Held,  also,  that  the  &ct  of  the  gift  being 
•expressed  to  be  for  the  separate  use  was  a 
sufficient  declaration  to  exclude  the  law  of 
<H>mmunity.    lb, 

SiLforoiAg  Foreign  Contract  for  Settlement.] — 
A  contract  made  in  France,  on  the  marriage  of 
two  people  of  that  nation,  who  afterwards  take 
refuge  and  live  in  England,  shall  be  carried  into 
a  specific  execution  here,  although  the  terms  of 
ic  refer  to  the  custom  of  Paris.  Foubert  v. 
TuTMt,  1  Bro.  P.  C.  129 ;  Pre.  Ch.  207. 

Compromise  of  Suit.] — Compromise  of  suit  by 
married  woman,  domiciled  in  France,  sanctioned 
without  reference  to  the  master,  on  proof  that 


they  concurred  in  notarial  acts,  which  by  the 
law  of  France  were  binding  on  them,  and  that 
the  subject-matter  was  mere  personalty. 
Oiamsau  v.  RUey,  8  Beav.  269  :  14  L.  jr., 
Ch.  349. 

Foreign  Law — ^Presumption.]— In  a  conflict 
of  evidence  as  to  the  law  of  France  on  a  point 
relating  to  the  rights  of  a  married  woman  in 
personalty  in  reveraion,  no  presumption  can  be 
derived  from  the  law  of  England.  Chiepratto 
V.  Young,  4  De  G.  &  Sm.  217. 

c.  Legitimacy. 

By  what  Law  Determined.] — ^The  legitimacy  of 
a  child  is  determined  by  the  law  of  the  country 
where  its  parents  are  domiciled  at  the  time  of 
the  conception  and  birth  of  the  child,  and  not  by 
the  law  of  the  country  where  the  child  is  bom. 
Wnffht's  Trust,  In  re,  2  Kay  &  J.  595  ;  25  L.  J., 
Ch.  621  ;  2  Jur.  (N.S.)  465  ;  4  W.  B.  541. 

A  child  who  is  bom  illegitimate  cannot  after- 
wards be  mode  legitimate  by  the  parents  domi- 
ciling themselves  and  intermarrying  in  a  country 
where,  if  they  had  been  domiciled  there  at  the 
time  of  the  biith,  such  child  would  have  been 
legitimate.    Ih. 

Therefore,  where  a  domiciled  Englishman 
became  the  father  of  a  child  by  a  Frenchwoman, 
and  afterwards,  having  gained  a  domicil  in 
France  (where  the  sub^quent  marriage  of  the 
parents,  with  acknowledgment  of  their  children 
bora  previously  to  the  marriage,  renders  those 
children  legitimate),  man*ied  the  mother  and 
acknowledged  the  child  : — Held,  that  the  child 
was  not  legitimate.    Ih» 

Ulegitiniata  bom  Children — Snbseqnent 

Marriage^Foreign  Vationality.]>~T.,  a  German 
by  birth,  came  to  England  in  1784.  and  remained 
there,  carrying  on  business,  till  1779.  Soon  after 
coming  to  England  he  lived  with  P.  as  his  wife, 
and  by  her  had  three  children,  bom  in  1744, 
1745,  and  1747.  In  1749  he  married  W.,  and  by 
her  had  one  child,  G.  W.  died  in  1752,  and  in 
1755  he  married  P.,  and  by  her  had  four  more 
children.  In  1774  he  presented  a  petition  to  the 
council  of  Geneva,  which  he  described  as  **  his 
native  country,"  seeking  to  establish  the  legiti- 
macy in  Geneva  of  his  three  children  by  P.  bom 
before  marriage,  by  reason  of  his  subsequent 
marriage  with  her,  and  the  council  made  an  order 
accordingly.  T.  died  in  1 779  in  England,  having 
by  his  ^ill,  made  in  English  form,  described  him- 
self as  of  Tottenham,  in  Middlesex,  and  being 
possessed  of  leasehold  property  in  London.  A 
daughter  of  G.  had  died  intestate  a  domiciled 
Englishwoman,  and  it  became  necessary  to 
ascertain  who  were  her  next-of-kin,  and  the 
question  was,  whether  the  children  of  T.  by  P. 
bom  before  marriage  were  legitimate  or  not : — 
Held,  that  T.  bad  in  1744  acquired  an  English 
domicil,  and  the  legitimacy  of  his  children  by 
P.  must  be  determined  according  to  the  law  of 
the  place  where  their  parents  were  domiciled  at 
their  birth,  i.e.  Enghmd,  and  that  those  born 
before  marriage  were,  therefore,  not  legitimate. 
Grore,  In  re,  Vauclier  v.  Treasury  Solicitor,  68 
L.  J.,  Ch.  57  ;  40  Ch.  D.  216 ;  59  L.  T.  587  ;  37 
W.  B.  1— C.  A. 

A  child  bom  a  bastard  in  a  country  which 
does  not  recognise  legitimation  per  subsequens 
matrimonium,  cannot  be  legitimated  by  the  sub- 
sequent marriage  of  its  parents,  idthough  the 
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country  in  which  the  putative  father  is  domiciled 
recognises  that  form  of  legitimation.  Shedden  v. 
Patrick,  1  Macq.  H.  L.  635.  S.  P.,  Goodman  v. 
Goodman,  3  Giff.  643 ;  8  Jur.  (N.8.)  554  ;  6  L.  T. 
641. 


Sootoli  Law.] — The  child  of  a  Scotchman, 


though  bom  in  England,  becomes  legitimate  for 
all  civil  purposes  in  Scotland  by  the  subsequent 
marriage  of  the  parents  in  England,  if  the 
(lomicil  of  the  father  continued  throughout  to  be 
Scotch.  Keither  the  place  of  the  marriage,  nor 
the  place  of  the  birth  of  the  child,  will  under 
such  circumstances  affect  the  status  of  the  child. 
Dalhofuie  (^Qmntefs)  v.  JTDouaU,  7  CI. &  F.  817. 
Same  point  decided  the  same  way,  where  there 
was  also  the  additional  circumstance  of  the 
mother  being  an  Englishwoman.  Mttnro  v. 
Munro,  7  CI.  &  F.  842. 

In  order  to  entitle  the  children  of  a  putative 
marriage,  which  has  been  declared  void,  to  the 
status  of  legitimacy,  under  the  Scotch  law,  the 
parents  must  be  justifiably  ignorant  of  the  sub- 
sistence of  the  impediment  which  led  to  the 
nullity,  and  the  impediment  must  be  a  matter 
of  fact  and  not  of  law  only.  SJiaw  v.  Gould^ 
37  L.  J.,  Ch.  433  ;  L.  B.  3  H.  L.  65 ;  18  L.  T. 
833. 

In  relation  to  Desoent  of  Land.] — The  question 
of  legitimacy  having  relation  to  real  estate  is  a 
question  which  each  country  will  answer  for  itself. 
Fetvtmi  V.  Liringgt^me^  3  Macq.  H.  L.  497,  666 ; 
5  Jut.  (n.8.)  1183  ;  7  W.  B.  671. 

In  deciding  the  title  to  real  estate,  the  lex  loci 
rei  sitie  must  always  prevail,  so  that  a  person 
legitimate  by  the  law  of  his  birthplace,  and  of 
the  place  where  his  pai*ents  were  married,  may 
not  be  regartled  as  legitimate  to  take  a  i^eal 
estate  by  inheritance  elsewhere.    Ih, 

In  respect  to  immovable  property,  the  rule  is, 
that  the  law  of  the  country  in  which  it  is  situated 
governs  the  tenure,  the  title  and  the  descent. 
i&. 

The  general  rule  is  to  determine  the  validity 
of  a  mariage  by  the  law  of  the  country  where 
the  parties  were  domiciled,  and  in  most  cnses 
the  legitimacy  of  a  party  is  to  be  determined  by 
the  law  of  his  birthplace,  and  of  his  parents' 
domicil.    lb, 

A  child  bom  in  Scotland  of  unmarried  parents, 
domiciled  in  that  country,  and  legitimated  for 
all  purposes  in  Scotland,  by  the  subsequent 
marriage  of  the  parents,  is  not  capable  of  inherit- 
ing lands  in  England.  BlrtwhisUe  v.  Vardill, 
7  CI.  &  F.  895  ;  West,  500 ;  9  Bli.  rN.S.)  32. 
S.  (7.,  nom.  Dne  d.  B\rtwhi$tJe  v.  Vardilt,  2  Scott 
(N.B.)  828  ;  6  Bing.  (N.C.)  85— H.  L.  (E.)  S.  P., 
Don's  Ettatfi,  In  re,  4  Drew.  194  ;  27  L.  J.,  Ch. 
98  ;  3  Jur.  (N.S.)  1192  ;  5  W.  B.  886. 

Bnooesiion  Dnty  Aot.] — J.  A.,  a  native  of 
Cumberland,  acquired  a  Boman  or  Italian  domicil 
before  his  death,  which  occurred  in  1877.  He 
cohabited  with  an  Italian  woman,  by  whom  he 
had  four  sons,  all  bom  in  Bome  prior  to  1862. 
The  parents  were  never  manicd.  By  his  will, 
made  in  the  English  form,  he  gave  idl  his  real 
estate,  whether  in  Italy  or  England,  to  his  four 
sons  nominatim.  Upon  petition  by  the  children 
for  the  distribution  of  a  fund  in  court  represent- 
ing the  proceeds  of  sale  of  English  real  estate, 
which  J.  A.  had  inherited : — Held,  that  they 
were  strangers  in  blood  to  the  testator  for  the 
purposes    of    the   Succession    Duty  Act,   1853. 


AtkinMn  v.  Anderson,  Anderson,  In  re,  eir  Atkin- 
son, In  re,  Anderson  v.  Atkinson,  61  L.  J.,  Ch. 
462  ;  21  Ch.  D.  100  ;  46  L.  T.  850  ;  30  W.  B.  662. 

Will— Gift  to  Children  of  Married  Person- 
Child  Legitimated  by  tnbteqnent  Marriage.]— 

A  child  legitimated  by  the  subsequent  marriage 
of  his  parents,  is  entitled  to  share  in  a  sixKiific 
devise  of  realty  to  the  children  of  H.,  althougb 
H.  had  children  born  subsequently  to  the  mar- 
riage. Grey,  In  re.  Grey  v.  Stamford  (^EarV), 
61  L.  J.,  Ch.  622  ;  [1892]  3  Ch.  88  ;  41  W.  B.  60. 

By  the  law  of  Scotland,  where  a  marriage 
between  two  persons  is  invalid  by  reason  of  the 
existence  of  a  prior  marriage  entered  into  by  one 
of  those  persons,  and  either  of  such  persons  is,  at 
the  time  of  the  solemnisation  of  such  second 
marriage,  justifiably  ignorant  that  any  impedi- 
ment to  such  second  marriage  exists,  the  issue  of 
the  invalid  marriage  have,  nevertheless,  the 
personal  status  of  legitimate  children.  Wilson's 
Trust,  In  re,  Skaw,  In  re,  35  L.  J.,  Ch.  243 ; 
L.  B.  1  Eq.  247  ;  12  Jur.  (N.8.)  132 ;  13  L.  T. 
576  ;  14  W.  B.  161. 

But,  according  to  the  law  of  England,  such 
issue  will  not  come  within  the  terms  of  a  gift 
to  children  lawfully  begotten  contained  in  an 
English  wiU.    lb. 

Legitimation  bj  eubieqnent  Marriage^ 
Reeidnary  Bequest.] — ^A  testator  bequeathed  hia 
residuary  personal  estate  to  trustees  in  trust  for 
his  great-nephews,  the  sons  of  his  deceased 
nephew,  T.  G.  A.,  in  equal  shares.  T.  G.  A.  was 
a  native  of  Guernsey.  The  plaintiff  was  a  son  of 
T.  G.  A.,  bom  before  the  marriage  of  his  parents^ 
who  were  domiciled  in  Guernsey,  both  at  the 
time  of  the  plaintiff's  birth  and  of  their  subse- 
quent marriage.  By  the  law  of  Guernsey,  childi'en 
bom  out  of  wedlock  become  legitimated  by  the 
subsequent  marriage  of  their  parents.  Other 
children  were  bom  after  the  marriage  ;  and  the 
plaintiff  claimed  to  share  with  them  in  the  pro- 
l>crty  bequeathed  by  the  will : — ^Held,  that  since 
a  bequest  of  personalty  in  an  English  will  to  the 
children  of  a  foreigner  meant  to  his  legitimate 
children,  and  by  international  law,  as  recognised 
in  this  country,  those  children  were  legitimate 
whose  legitimacy  was  fixed  by  the  law  of  the 
father's  domicil,  the  plaintiff  was  entitled  to  share 
in  the  gift  as  a  legitimate  child  of  the  father. 
Afulros,  In  re,  Andros  v.  Andros,  52  L.  J.,  Ch. 
793  ;  24  Ch.  D.637  ;  49  L.  T.  163  ;  32  W.  B.  30. 

BiftribntLTe  Share  in  Pemonalty.l — The 

proper  law  for  determining  the  "  kindred  under 
the  Statute  of  Distributions  is  the  international 
law  adopted  by  the  comity  of  states.  A  child 
bom  in  a  country  which  recognises  legitimation 
by  the  subsequent  marriage  of  the  parents,  if  the 
parents  are  there  domiciled  at  its  birth,  is  entitled 
to  share  in  the  personal  estate  of  an  intestate 
dying  domiciled  in  England  as  one  of  the  next 
of  kin,  under  the  Statute  of  Distributions. 
Goodmnn's  Trusts,  In  re,  50  L.  J.,  Ch.  425 ;  17 
Ch.  D.  266  ;  44  L.  T.  527  ;  29  W.  B.  686— C.  A. 

d.   GUABDIAKSHIP  OP  INFANTS. 

Britiih  Bnbjeet.] — ^When  the  Court  of  Chancery 
hod  appointed  a  guardian,  and  settled  a  scheme 
for  the  education  of  an  infant  peer,  who  was 
entitled  to  large  estates  in  England  and  Scotland, 
it  restrained  the  tutor  dative  from  continuing 
proceedings  in  the  Court  of  Session  relative  to 
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the  education  and  residence  of  the  infant,  and  as 
to  his  English  estates  which  had  been  instituted 
in  Scotland,  so  as  to  supersede  the  scheme 
approyed  of  by  the  Court  of  Chancery.  Huts 
(Marquis)  v.  StuaH,  2  Giff.  582 ;  7  Jur.  (X.S.) 
355 ;  3  L.  T.  809  ;  9  W.  K.  356.  Affirmed  sub 
nom.,  Stvart  y.  Moore,,  9  H.  L.  C.  440  ;  4  Macq. 
H.  L.  1 ;  7  Jut.  (ka)  1129  ;  4  L.  T.  382  ;  9  W.  R. 
722. 

An  infant,  being  a  British  subject  and  also  an 
American  citizen,  and  haying  lost  both  father 
and  mother,  was  brought  oyer  to  England  from 
the  United  States,  where  her  property  was 
situated,  by  a  paternal  aunt  with  whom  she 
resided  ;  an  application  was  then  made  by  a 
maternal  aunt,  who  had  been  appointed  her 
£:uardian  by  the  court  in  America,  to  haye  the 
custody  of  th^  infant  deliyered  to  her,  with  the 
view  of  taking  the  infant  back  to  America.  The 
Lord  Chancellor  refused  to  interfere,  being  of 
opinion  that  he  had  no  right  to  make  such  an 
order,  eyen  if  on  other  grounds  he  had  thought 
proper,  which  he  did  not,  to  accede  to  the  appli- 
cation. Dawson  v.  Jay,  3  De  G.  M.  &  G.  764  ; 
2  W.  R.  366.  Varying,  3  Sm.  &  G.  199  ;  1  Jur. 
(N.8.)  36  ;  2  W.  R.  311. 

Foreign  Bubjeot — Order  of  Foreign  Conrt.] — 
When  an  infant,  a  citizen  of  a  foreign  country, 
is  sent  to  England,  the  Court  of  Chancery  will 
carry  out  in  aU  respects  the  orders  of  the  courts 
of  the  foreign  country  in  regard  to  the  infant,  so 
far  as  consistent  with  the  laws  of  England.  Di 
JSatini  t.  Lousada,  22  L.  T.  61  ;  18  W.  R.  425. 

V.  DOMICIL. 
a.  General  Principles. 

Definition.] — Obsenrations  upon  the  various 
•vleiinitions  of  domicil.  Whicker  v.  Hum€y  7  H.  L. 
Cas.  124  ;  28  I*  J.,  Ch.  396 ;  4  Jur.  (N.8.)  933. 

The  domicil  of  a  person  is  that  place  or 
country  in  which  his  habitation  is  fixed  without 
any  present  intention  of  removing  therefrom. 
Craigmsh^  In  re,  CraignUh  v.  Hewitt,  [1892]  3 
Ch.  180  ;  67  L.  T.  689— d.  A. 

Distinction  upon  contemporary  domicils,  in  the 
case  of  a  nobleman  or  gentleman,  generally  the 
domicil  is  the  mansion-house  in  the  country ; 
that  of  a  merchant  is  at  his  residence  in  town. 
JSttMerville  v.  Somertille  (^Lord),  5  Ves.  760 ;  5 
R.  R.  155. 

The  mere  place  of  birth  or  death  does  not 
constitute  the  domicil.  llie  domicil  of  origin 
which  arises  from  birth  and  connections  remains 
until  clearly  abandoned  and  another  taken.  In 
the  case  of  Lord  Somerville,  of  two  acknow- 
ledged domicils,  the  family  seat  in  Scotland,  and 
a  leasehold  house  in  London,  upon  the  circum- 
stances, the  former  of  which  was  the  original 
domicil,  prevailed.    lb. 

A  person  may  be  said  to  have  more  than  one 
residence.  If  he  have  houses  in  different  places, 
at  each  of  which  he  keeps  an  establishment,  each 
may  be  called  his  residence,  though  he  may  not 
go  there  for  years.  But  the  meaning  of  the  word 
residence  is  different  from  domicil,  for  an  infant 
has  the  domicil  of  his  parents  until  he  attains  his 
full  age,  and  does  some  act  to  acquire  a  new  one, 
and  thus  his  domicil  may  be  in  a  country  in 
which  he  has  never  personally  been ;  whereas 
residence  implies  personal  presence  at  some  time 
or  other.  Walcot  v.  Botfieldy  Kay,  534  ;  18  Jur. 
570  ;  2  W.  R.  393. 


Only  one  Bomieil  Pofsible.l — A  man  cannot 
hare  two  domicils,  at  least  with  reference  to  the 
succession  of  his  personal  estate.  Forbes  v. 
Forbes,  Kay,  341 ;  2  Eq.  R.  178 ;  23  L.  J.,  Ch. 
724  ;  18  Jur.  642 ;  2  W.  R.  253.  S.  P.,  Croohenden 
V.  Fuller,  1  Sw.  k  Tr.  441  ;  29  L.  J.,  P.  1  ;  5  Jur. 
(N.S.)  1222  ;  1  L.  T.  70  ;  8  W.  R.  49. 

With  respect  to  domicil  as  affecting  Marriage, 
Divorce  and  Legitimacy,  see  tit.  Persons, 
supra. 

Change  of  Bomieil.]— A  change  of  domicil 
must  be  a  residence  sine  animo  icyertendi.  A 
temporary  residence  for  the  purposes  of  health, 
travel,  or  business,  does  not  change  the  domicil. 
Also  (1)  eyery  presumption  is  to  be  made  in 
favour  of  the  oiiginal  domicil ;  (2)  no  change 
can  occur  without  an  acttial  residence  in  a  new 
place ;  and  (3)  no  new  domicil  can  be  obtained 
without  a  clear  intention  of  abandoning  the  old. 
Lauderdale  Peerage,  the,  10  App.  Cas.  692 — 
H.  L.  (Sc.) 

Bomieil  not  lost  by  forced  Beiidenee  abroad.] 
— A  domicil  will  not  be  lost  by  a  consti-ained 
residence  in  a  foreign  country.  D' Orleans 
(DmcIwss),  In  Goods  of,  1  Sw.  &  Tr.  253  ;  28  L.  J., 
P.  129 ;  5  Jur.  (N.8.)  104  ;  7  W.  R.  269. 

Boos  not  aifeet  Allegiance.] — Every  individual 
at  his  birth  becomes  the  subject  of  some  par- 
ticular country  by  the  tie  of  natural  allegiance, 
which  fixes  his  political  status,  and  becomes 
subject  to  the  law  of  the  domicil,  which  deter- 
mines his  ciyil  status.  Udny  v.  Udny,  L.  R.  1 
H.  L.,  Sc.  441. 

To  suppose  that  for  a  change  of  domicil  thei*c 
must  be  a  change  of  natural  idlegiance  is  to  con- 
found the  political  and  the  civil  status,  and  to 
destroy  the  distinction  between  patria  and 
domicilium.    lb, 

A  man  may  change  his  domicil  as  often  as  he 
pleases,  but  not  his  allegiance.  Exuere  patriam 
is  beyond  his  power.    lb. 

The  question  of  domicil  is  distinct  from  that 
of  naturalisation  and  allegiance,  and  in  order  to 
effect  a  change  of  domicil  it  is  not  necessary 
that  a  man  should  do  all  in  his  power  to  divest 
himsdif  of  his  original  nationality  (exuere 
patriam),  it  being  sufficient  that  there  should  be 
a  cliange  of  residence  of  a  permanent  character 
voluntarily  assumed.  Haldane  v.  Echford,  L.  R. 
8  Eq.  631 ;  21  L.  T.  87  ;  17  W.  R.  1059. 

Hot  arising  f^om  Society  or  Locality — ^Anglo- 
Egyptian.] — There  is  no  such  thing  as  domicil 
arising  from  society  and  not  from  connection 
with  a  locality  ;  consequently,  as  Cairo  is  not  a 
British  possession  governed  by  English  law,  a 
testator's  permanent  abode  therein  under  British 
protection  does  not  attract  to  him  an  English  or 
Anglo-Egyptian  domiciL  TootaVs  Tnists,  In  re 
(23  Ch.  D.  532),  approyed.  Abd-UUMessih  v. 
Farra,  57  L.  J.,  P.  C.  88  ;  13  App.  Cas.  431  ;  59 
L.  T.  106— P.  C. 

The  testator,  a  member  of  the  Chaldean 
Catholic  community,  having  a  Turkish  domicil 
of  origin,  fixed  his  permanent  residence  in  Cairo, 
where  he  acquired  the  status  of  a  protected 
British  subject  : — Held,  that  he  died  domiciled 
in  the  dominions  of  the  Porte,  and  that  the  con- 
sular court  at  Constantinople,  being  bound  by 
ss.  5  and  6  of  the  order  in  council  of  1873  to 
follow  the  same  principles  which  would  have 
,  been  obseived  by  an  English  court  of  probate^ 
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was  right  in  holding  that  the  law  of  Turkey 
govemiDg  the  succession  to  a  member  of  the 
Chaldean  Catholic  community  domiciled  in 
Turkey  should  be  followed  in  considering  the 
power  of  testacy  of  the  deceased  and  in  distri- 
buting his  effects.    IK 


Anglo-Chineae.] — British   subjects   resi- 


dent in  Chinese  territory  cannot  acquire  in  China 
a  domicil  similar  to  that  existing  in  India,  and 
commonly  known  as  Anglo-Indian.  IbotoTs 
Tru9t$,  In  re,  52  L.  J.,  Ch.  664  ;  23  Ch.  D.  532  ; 
48  L.  T.  816  ;  31  W.  R.  653. 

How  XstabliBhed.] — Prim&  facie,  the  place  of 
residence  is  the  place  of  domicil,  but  that  may  be 
rebutted  or  supported  by  circumstances. '  Bempdo 
V.  Johngbme,  3  Ves.  J.  198. 

Domicil  is  established  not  by  assertion,  but  by 
conduct.  McMullen  v.  Wadsworth,  59  L.  J., 
P.  C.  7  ;  14  App.  Cas,  631  ;  61  L.  T.  487— P.  C. 

J.  Of  Obioin. 

Principles  regulating  Law.] — ^The  law  is, 
beyond  all  doubt,  clear  with  regard  to  the  domicil 
of  birth,  that  the  personal  status  indicated  by 
that  term  clings  and  adheres  to  the  subject  of  it 
until  an  actual  change  is  made  by  which  the 
personal  status  of  another  domicil  is  acquired. 
Bell  v.  KejMUidy,  L.  R.  1  H.  L.,  Sc.  307. 

The  domicil  of  origin  adheres  until  a  new 
domicil  is  acquired.    Ih. 

It  is  a  settled  principle  that  no  man  shall  be 
without  a  domicil ;  and  to  secure  this  end  the 
law  attributes  to  every  individual  as  soon  as  he 
is  bom  the  domicil  of  his  father  if  the  child  is 
legitimate,  and  the  domicil  of  his  mother  if  the 
child  is  illegitimate.  This  is  called  the  domicil 
of  origin,  and  is  involuntary.  It  is  the  creation 
of  law — not  of  the  party.  It  may  be  extinguished 
by  act  of  law,  as  for  example,  by  sentence  of 
death,  or  exile  for  life,  which  puts  an  end  to  the 
status  civilis  of  the  criminal ;  but  it  cannot  be 
destroyed  by  the  will  and  act  of  the  party.  Udny 
V.  Udny,  L.  R.  1  H.  L.,  Sc.  441. 

In  matters  to  be  determined  by  the  domicil  of 
the  parties,  it  is  a  principle  of  law  that  the 
domicil  of  origin  must  prevail  until  the  party  has 
not  only  acquired  another,  but  has  manifested 
and  carried  into  execution  an  intention  of  aban- 
doning his  former  domicil,  and  acquiring  another 
as  his  sole  domicil.  BalhovMe  v.  MDouall,  7 
CI.  k  F.  817. 

The  domicil  of  origin  must  be  presumed  to 
continue  until  another  sole  domicil  has  been 
acquired  by  actual  residence,  with  the  intention 
of  abandoning  the  domicil  of  origin.    lb. 

In  order  to  lose  a  domicil  of  origin,  and  to 
acquire  a  new  domicU,  a  man  must  intend  quatenus 
in  illo  exuere  patriam.  It  is  not  enough  for  him 
to  take  a  house  in  the  new  country,  even  with 
the  probability  and  the  belief  that  he  may  remain 
there  all  the  days  of  his  life,  Moorhattge  v.  Lord, 
10  H.  L.  Cas.  272  ;  1  N.  R.  555  ;  32  L.  J.,  Ch.  295  ; 
9  Jut.  (n.8.)  677 ;  8  L.  T.  212  ;  11  W.  R.  637— 
H.  L.  (E.) 

A  mere  change  of  residence,  however  long  con- 
tinued, does  not  affect  a  change  of  domicil  in  a 
testamentary  sense,  unless  there  is  also  an  inten- 
tion to  change  the  domicil.  or  throw  off  his  native 
country  ;  as,  for  example,  if  an  Englishman  goes 
to  France,  he  must  not  only  reside  in  France,  but 
intend  to  become  a  Frenchman  instead  of  an 
Englishman,  before    his    domicil  will  be  held 


changed.  lb.  S.  P.,  Att.-Oen.  v.  Blueh^r  de 
WahlstaU,  3  H.  &  C.  374  ;  34  L.  J.,  Ex.  29 ;  10  Jnr. 
(N.S.)  1159  ;  11  L.  T.  454  ;  13  W.  R.  163. 

Presumption  at  to — Oillcer— Anglo-Indian.] — 

The  mere  fact  that  a  person  bears  an  English 
name,  and  is  an  officer  in  the  British  army,  does 
not  raise  any  presumption  that  his  domicil  is 
English  as  distinguished  from  Scotch  or  Irish. 
The  cases  relating  to  Anglo-Indian  domicil  com- 
mented on  and  explained.  Cunningham^  Ex 
parte,  Mitchell,  In  re,  63  L.  J.,  Ch.  1067  ;  13 
Q.  B.  D.  418 ;  51  L.  T.  447  ;  33  W.  R.  22  ;  1 
MorreU,  137— C.  A. 

Presumption  at  to  Intention  to  Change.] — 

The  strongest  intention  of  abandoning  a  domicil, 
and  actucd  abandonment  of  residence,  will  not 
deprive  a  man  of  that  domicil  unless  he  has 
acquired  another.  Forbes  v.  i})rbe9,  Kay,  341  ; 
2  Eq.  R.  178  ;  23  L.  J.,  Ch.  724 ;  18  Jur.  642 ; 
2  W.  R.  253. 

The  presumption  of  law  is  against  the  intention 
to  abandon  the  domicil  of  origin.  Hodgson  v. 
De  Beaucheme,  12  Moore,  P.  C.  285  ;  7  W.  R. 
397.  S.  P.,  Ait.'Qen,  v.  Howe,  1  H.  &  C.  31 ;  31 
L.  J.,  Ex.  314  ;  8  Jur.  (N.S.)  823  ;  6  L.  T.  438  ; 
10  W.  R.  718. 

Length  of  residence  in  a  foreign  country,  per 
se,  according  to  time  and  circumstances,  raises  a 
presumption  of  intention  to  abandon  the  domicil 
of  origin,  and  to  acquire  a  new  domicil,  but  such 
presumption  may  be  rebutted  by  facts  shewing 
that  there  was  no  such  intention,    lb, 

A  change  of  domicil  is  not  to  be  inferred  from 
the  fact  of  a  lengthened  residence  in  a  foreign 
country.  To  constitute  a  change  of  domicil  it 
must  be  animo  et  facto.    lb. 

An  intention  to  abandon  the  domicil  of  origin 
and  to  acquire  another  must  be  indicated  by  some 
.words  or  acts  of  a  marked  character,  from  which 
a  definite  resolve  may  safely  be  collected  ;  but 
the  mode  in  which  a  man  may  indicate  such  an 
intention  must  vary  indefinitely  with  the  age, 
the  character,  the  circumstances,  and  the  general 
conduct  of  the  individual.  Sharpe  v.  Crispin, 
38  L.  J.,  P.  17  ;  L.  R.  1  P.  611 ;  20  L.  T.  41 ;  17 
W.  R.  368. 

For  the  purposes  of  succession  where  there  is 
an  undoubted  domicil  of  origin  continued  through 
many  years,  such  domicil  will  be  held  to  have 
been  retained  unless  there  is  evidence  of  an  inten- 
tion to  abandon  it,  accompanied  by  acts  sufficient 
to  found  the  acquisition  of  a  new  domicil. 
Croohendeny,  Fuller,  1  Sw.  &  Tr.  441  ;  29  L.  J.,  P. 
1 ;  5  Jur.  (N.8.)  1222  ;  1  L.  T.  70  ;  8  W.  R.  49. 

Beyerting  to  Bomieil  of  Orig^.] — ^When  a 
domicil  of  choice  is  abandoned,  the  domicil  of 
origin  revives — a  special  intention  to  revert  to  it 
being  unnecessary.  Udny  v.  Udny,  L.  R.  1 
H.  L.,  Sc.  441. 

If  after  having  acquired  a  domicil  of  choice  a 
mto  abandons  it  and  travels  in  search  of  another 
domicil  of  choice,  the  domicil  of  origin  comes 
instantly  into  action  and  continues  until  a 
second  domicil  of  choice  has  been  acquired.    lb, 

A  natural-bom  Englishman  may  domicile 
himself  in  Holland;  but  if  he  breaks  up  his 
establishment  there  and  quits  Holland,  declaring 
that  he  will  never  return,  it  is  absurd  to  suppose 
that  his  Dutch  domicil  clings  to  him  until  he  has 
set  up  his  tabernacle  elsewhere.    lb, 

A  man  having  acquired  a  domicil  of  choice, 
may  put  an  end  to  it  of  choice,  without  it  being 
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incumbent  on  him  to  acquire  another  domicil  of 
choice,  becaase  his  domicil  of  origin  theienpon 
becomes  his  domiciL  King  y.  Foanoellj  45  L.  J., 
Ch.  693 ;  3  Ch.  D.  518  ;  24  W.  B.  629. 

In  order  to  lose  the  domicil  of  choice,  and 
revive  the  domicil  of  origin,  it  is  not  sufficient 
for  the  person  to  form  the  Intention  of  leaving 
the  domicil  of  choice,  but  he  must  actually 
leave  it  with  the  intention  of  leaving  it  perma- 
nently. Marretty  In  re,  Chalmers  v.  Wingjieldj 
36  Ch.  D.  400 ;  67  L.  T.  896 ;  86  W.  B.  344— 
C.A. 

The  domicil  of  origin  does  not  revive  until  an 
acquired  domicil  is  finally  abandoned.  Craigie 
T.  Lewiny  3  Curt.  435  ;  7  Jur.  519. 

Abandonment  of  Origin — ^What  !■•] — ^A  domi- 
ciled Scotchman  not  in  the  service  or  employ  of 
the  Indian  government  went  to  India  and  resided 
there  for  l£e  purposes  of  his  private  business, 
always,  however,  retaining  the  wish  and  inten- 
tion of  returning  finally  to  Scotland : — Held, 
that  he  never  lost  or  intended  to  lose  his  original 
Scotch  domiciL  Jopp  v.  Woad^  4  De  G.  J.  &  S. 
616 ;  5  N.  B.  422  ;  34  L.  J.,  Ch.  212  ;  11  Jur. 
(N.8.)  212  ;  12  L.  T.  41 ;  13  W.  B.  481. 

Domicil  can  only  be  changed  animo  et  facto  ; 
and  residence  alone,  although  decisive  as  to  the 
factum,  is  an  equivocal  act  as  to  the  animus.  Ih, 

Domicil  imports  an  abiding  and  a  permanent 
hbme,  and  not  a  mere  temporary  one.    lb. 

The  acquisition  of  a  new  domicil  involves  the 
abandonment  of  the  previous  domicil,  and  to 
effect  the  change  the  animus  of  abandonment 
must  be  shewn.    Ilf, 

A  person,  bom  in  France,  succeeded  his  uncle 
in  business  at  Manchester,  and  purchased  land 
and  built  a  handsome  house  there,  and  also  a 
vault  in  which  he  buried  his  uncle,  wife  and 
child,  and,  going  to  Vichy  for  his  health,  died  at 
the  place  of  his  birth.  The  evidence  of  intention 
vras  conflicting,  and  went  chiefly  to  the  impres- 
sion of  the  witness ;  but  he  preferred  the  French 
climate,  and  talked  of  taking  his  wife's  body  to 
France : — Held,  that  the  domicil  of  origin  never 
was  lost,  and  that  he  died  a  domiciled  French- 
man. Capdevielle  v.  Capdevielle^  21  L.  T.  660  ; 
18  W.  B.  107. 

For  many  purposes  a  domicil  of  origin  requires 
more  to  change  it  than  a  domicil  of  acquisition  ; 
and  in  order  to  prove  that  the  domicil  of  an  adult 
of  sound  mind  has  been  changed,  an  intention  on 
his  part  must  be  shewn.  Douglas  v.  Douglas^ 
41  L.  J.,  Ch.  74  ;  L.  B.  12  Bq.  617  ;  26  L.  T.  630  ; 
20  W.  B.  55. 

It  might  be  convenient  to  insist,  as  evidence  of 
the  requisite  intention,  on  the  proof  of  a  desire 
to  change  the  civil  status  of  the  party — as  that 
would  leave  the  question  to  be  governed  by  the 
domicil  of  origin — ^but  such,  although  the  stricter 
rule,  is  not  that  of  the  law  of  England.    Ih, 

All  that  the  law  requires  is  proof  of  an  inten- 
tion to  settle  in  a  new  country  as  a  permanent 
home.  If  that  is  proved  certain  legal  conse- 
quences ensue,  whether  intended  or  not,  and 
even  idthough,  perhaps,  the  exact  contrary  of 
those  consequences  may  have  been  intended.  Ih. 

The  evidence  necessary  to  support  the  inten- 
tion must  be  either  express,  or  such  as  to  shew 
that  if  the  question  had  been  formally  submitted 
to  the  party  whose  domicil  is  in  dispute  he  would 
have  declared  his  wish  in  favour  of  a  change. 
That  is  to  say,  such  an  intention  must  be  proved 
to  have  actually  existed  in  the  mind  of  the  party, 
or  it  must  appear  that  it  was  reasonably  certain  | 


it  would  have  existed,  if  the  question  had  arisen 
in  a  form  requiring  a  deliberate  and  solemn 
determination.    Ih, 

A  child  of  Scotch  parents  for  some  time  resi- 
dent in  England,  who  was  bom  there,  and  was 
for  many  years  himself  a  resident  with  his  wife 
and  children  there,  and  who  died  and  was  buried 
in  England,  was,  under  all  the  circumstances  of 
the  case,  held  not  to  have  lost  his  Scotch  domicil 
of  origin.    Ih. 

A  testator,  bom  in  America,  A.D.  1764,  went 
to  Scotland,  when  a  minor,  for  the  purposes  of 
education,  and,  after  he  had  attained  his  majority, 
in  1788  sailed  for  India,  describing  himself  in 
the  ship's  books  as  an  American  ;  he  remained  in 
India  thirty  years,  when  he  returned  to  Europe, 
leaving  the  bulk  of  his  property  in  Bengal ;  and 
afterwards,  having  been  in  America,  visited 
England,  Scotland  and  the  continent,  when  he 
returned  to  America,  entered  into  agricultural 
pursuits  there,  and  continued  to  draw  his  pro- 
perty to  that  country  until  his  death,  at  New 
York,  in  1826  : — ^Held,  that  he  was  an  American 
citizen.  Bruce,  In  fv,  2  C.  &  J.  436  ;  2  Tyr.  475  ; 
1  L.  J.,  Ex.  153. 

Intontion  and  Aet  both  noootfarj  to  Create 
Change  of  Domieil.]— 6^^  post,  col.  239. 

e.  Chanob  of  Domicil. 

General  Principles.] — Domicil  of  choice  is  the 
creation  of  the  party.  When  a  domicil  of  choice 
is  acquired,  the  domicil  of  origin  is  in  abeyance  ; 
but  is  not  absolutely  extinguished  or  obliterated. 
Udny  V.  Udny,  L.  B.  1  H.  L.,  Sc.  441. 

In  order  to  lose  a  domicil  of  origin,  and  to 
acquire  a  new  domicil,  a  man  must  intend 
quatenus  in  illo  exuere  patriam.  It  is  not  enough 
for  him  to  take  a  house  in  the  new  country,  even 
with  the  probability  and  belief  that  he  may 
remain  there  all  the  days  of  his  life.  Moorhtmse 
V.  Lord,  10  H.  L.  Cas.  272 ;  1  N.  B.  555  ;  32  L.  J., 
Ch.  295  ;  9  Jur.  (N.8.)  677 ;  8  L.  T.  212  ;  11 
W.  B.  637— H.  L.  (B.) 

That  place  is  properly  the  domicil  of  a  person 
in  which  he  has  voluntarily  fixed  the  habitation 
of  himself  and  his  family,  not  for  a  mere  special 
and  temporary  purpose,  but  with  a  present 
intention  of  making  it  his  permanent  home,  un- 
less and  until  something  (which  is  unexpected  or 
uncertain)  shall  occur  to  induce  him  to  adopt 
some  other  permanent  honde.  Lord  v.  Oolvin, 
4  Drew.  366 ;  28  L.  J.,  Ch.  361 ;  5  Jur.  (N.a) 
351 ;  7  W.  B.  250. 

Slighter  evidence  is  required  to  warrant  the 
conclusion  that  a  man  intends  to  abandon  an 
acquired  domicil,  and  to  resume  his  domicil  of 
origin,  than  is  necessary  to  justify  the  conclusion 
that  he  means  to  abandon  his  domicil  of  origin, 
and  to  acquire  a  new  one.    Ih, 

It  requires  stronger  and  more  conclusive  evi- 
dence to  justify  the  court  in  deciding  that  a  man 
has  acquu^  a  new  domicil  in  a  foreign  country 
than  in  one  where  he  is  not  a  foreigner.    Ih, 

A  man  changes  his  domicil  of  origin  by 
choosing  a  new  domicil,  i.e.  by  voluntarily  fix- 
ing his  sole  or  chief  residence  in  a  country  not 
being  the  country  of  origin,  with  an  intention  of 
continuing  to  reside  there  for  a  period  not  limited 
as  to  time.  King  v.  Foxwdl,  45  L.  J.,  Ch.  693  ; 
3  Ch.  D.  618  ;  24  W.  B.  629. 

Naturalisation  is  neither  essential  to,  nor  con- 
clusive of,  domicil ;  it  is  important  as  evidence 
of  an  intention  to  reside  permanently.    /& 
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Peer  oan  aeqnire  ene.]— ^A  peer  of  the  British 
parliament  is  not,  by  reason  of  his  obligation  to 
attend  the  House  of  Peers  whenever  his  presence 
there  is  required,  incapacitated  from  acquiring  a 
domicil  of  choice  in  a  foreign  country.  Hamilton 
v.  Dalla*,  45  L.  J.,  Ch.  15 ;  1  Ch.  D.  257 ;  38 
L.  T.  495  ;  24  W.  R.  264. 

How  Establiilied.]  —  Bomicil  is  established 
not  by  assertion,  but  by  conduct.  McJlnllen  v. 
WatUtoortk,  59  L.  J.,  P.  C.  7  ;  14  App.  Cas  631 ; 
61  L.  T.  487— P.  C. 

Evidence  of  subsequent,  as  well  as  of  prior, 
act  is  admissible  for  the  purpose  of  ascertaining 
a  person's  domicil  at  a  given  period.  Grove,  In 
re,  VaucJier  v.  Treantry  Solicitor,  58  L.  J.,  Ch. 
57  ;  40  Ch.  D.  216  ;  59  L.  T.  587  ;  37  W.  R.  1— 
C.A. 

In  order  to  acquire  a  domicil,  there  must  be 
actual  residence  in  the  place  chosen,  which  must 
be  the  principal  and  permanent  residence  of 
the  party.  Dalhoiuie  v.  MeDoual,  7  CL  &  F. 
817. 

The  mere  declaration  of  intention  to  change  a 
domicil  without  an  actual  change  of  residence  is 
inoperative  to  create  a  new  domiciL  Broum  v. 
Smith,  15  Beav.  444  ;  21  L.  J.,  Ch.  856. 

To  constitute  a  new  domicil,  there  must  be  not 
only  the  factum  of  residence  in  a  place,  but  the 
animus  maliendi.    lb. 

The  animus  to  change  an  acquired  domicil  is 
not  Bufficiant  without  the  factum  of  return. 
Dreron  v.  Drewn,  4  N.  R.  316  ;  34  L.  J.,  Ch. 
129  ;  10  Jut.  (n.S.)  717  ;  10  L.  T.  730  ;  12  W.  R. 
946. 

The  courts  are  slower  to  hold  a  change  of  the 
domicil  of  origin,  and  must  be  satisfied  that  the 
party  intended  quatenus  in  illo  ezuere  patriam. 
lb. 

In  questions  of  domicil,  less  weight  is  given  by 
the  courts  to  a  testator's  declarations  than  to 
his  acts,  and  no  one  act  is  necessarily  per  se 
paramount  in  importance ;  but  the  relative 
importance  of  all  his  acts,  however  trivial,  must 
be  considered  as  evidence  of  the  animus  manendi 
or  revertendi.    2  b. 

An  intention  expressed,  but  not  executed,  can- 
not countervail  existing  facts.  Piatt  v.  Att.' 
Gen.  for  New  South  Wales,  47  L.  J.,  P.  C.  26  ;  3 
App.  Cas.  336 ;  38  L.  T.  74 ;  26  W.  R.  516— 
P.  C. 

R.  left  Dunkerque,  where  she  had  an  acquired 
domicil,  with  intention  of  residing  in  England ; 
she  got  on  board  the  packet  at  Calais,  but  before 
it  left  the  harbour  she  was  through  illness 
obliged  to  land,  and  never  sufficiently  recovered 
to  leave  France : — Held,  that  there  was  no  suffi- 
cient act  to  give  effect  to  the  intention  to  resume 
the  English  domiciL  Jfaffenel,  In  goods  of, 
3  Sw.  &  Tr.  49 ;  IN.  R.  569 ;  32  L.  J.,  P. 
203  ;  9  Jur.  (N.8.)  386 ;  8  L.  T.  211  ;  11  W.  R. 
549. 

A  new  domicil  cannot  be  acquired  except  by 
intention  and  act ;  but,  being  in  itinere  to  the 
intended  domicil,  is  a  sufficient  act  for  this 
purpose.  Forbes  v.  Forbes,  Kay,  341 ;  2  Eq.  R. 
178;  23  L.  J.,  Ch.  724;  18  Jur.  642;  2 
W.  R.  253.  8.  P.,  Munroe  v.  Douglas,  5  Madd. 
379. 

A  party  whose  domicil  was  in  question  was 
called  as  a.  witness,  and  examined  to  prove  what 
was  passing  in  his  own  mind  at  a  given  period 
with  reference  to  his  domicil.  Maxwell  v. 
MClure,  3  Maoq.  H.  L.  852  ;  6  Jur.  (N.S.)  407  ; 
2  L.  T.  65  ;. 8  W.  R.  370— H.  L.  (Sc) 


Change  of  PoUtleal  Statnfl.] — ^Naturalisa- 
tion is  important  as  evidence  of  an  jntention  to 
reside  permanently.  King  v.  Foxwell,  45  L.  J., 
Ch.  693  ;  3  Ch.  D.  618  ;  24  W.  R.  629. 

Naturalisation  is  neither  essential  to,  nor  con- 
clusive of,  domicil.  lb.  S.  P.,  Brunei  v.  Srwnel, 
L.  R.  12  Eq.  298  ;  25  L.  T.  378 ;  19  W.  R.  970  ; 
D<meet  v.  Qeoghegan,  9  Ch.  D.  441 ;  26  W.  B. 
825— C.  A. 

A  de  facto  domicil  governing  the  succeasion  to 
personal  property  of  which  he  dies  intestate  may 
be  acquired  in  France  by  a  foreigner  who  has 
not  obtained  the  government  authorisation 
imposed  by  the  Code  Napol^n,  art  13,  as  the 
condition  for  enjoyment  oy  a  foreigner  resident 
in  that  country  of  full  civil  rights.  Hamilton  ▼. 
Dallas,  45  L.  J.,  Ch.  16  ;  1  Ch.  D.  267  ;  33  L.  T. 
496  ;  24  W.  R.  264. 

Evidenee  of  Domioil.] — A  British  subject  went 
to  settle  in  France  in  1762,  and  afterwards  pur- 
chased an  estate  and  became  naturalised  there. 
In  1791  he  left  France  and  came  to  England,  in 
consequence  of  the  French  revolution,  and  shortly 
afterwards  his  property  was  confiscated  by  the 
revolutionary  ^vemment.  In  January,  1802, 
he  made  a  wHil  in  London,  by  which  he  left  his 
property  partly  to  a  charity  in  Ireland,  and 
partly  to  individuals  resident  in  England,  and 
appointed  one  of  those  individuals  his  executor. 
In  April,  1802,  emigrants  were  permitted  to 
return  to  France,  and  soon  afterwards  he  returned 
to  that  country.  In  1804  he  made  a  will  in 
Paris,  in  which  he  stated  that  he  was  bom  at 
Waterford,  and  had  come  to  France  to  obtain 
restitution  of  his  estate  ;  and,  after  referring  to 
his  former  will  (which  he  had  mislaid  in  London), 
he  recapitulated  very  nearly  its  contents,  and 
concluded  by  expressly  confirming  it.  He  died 
in  Paris  in  1806;  and  his  two  testamentary 
papers  were  proved  both  in  France  and  in  Eng- 
land : — Held,  that  the  testator  was  domiciled  in 
France  at  his  death,  and  that  the  fund  in  court 
was  not  subject  to  legacy  duty.  Charitable 
Donations  Commissioners  v.  Derereux,  13  Sim 
14  ;  11  L.  J.,  Ch.  362  ;  6  Jur.  616. 

Beiidence  Abroad.] — Residence  originally  tem- 
porary, and  intended  for  a  limited  period,  may 
afterwards  become  general  and  unlimited,  and 
in  such  a  case,  as  soon  as  the  change  of  purpose, 
or  animus  manendi,  can  be  inferred,  the  fact  of 
domicil  is  established.  Haldane  v.  Eckford, 
L.  R.  8  Eq.  631  ;  21  L.  T.  87 ;  17  W.  R.  1059. 

Although  permanent  residence  abroad  without 
intent  to  return  may  not  operate  as  a  change  of 
domicil,  if  believed  to  be  necessary  for  heath's 
sake,  the  circumstance  that  such  residence  was 
occasioned  by  mere  preference  of  climate,  or  by 
the  opinion  that  the  air  or  the  habits  of  the 
country  may  be  better  suited  to  the  health  than 
those  of  the  country  which  has  been  quitted,  will 
not  be  sufficient  to  prevent  such  permanent  resi- 
dence fi"om  so  operating.  Hoskins  v.  Mattlusws, 
8  De  G.  M.  &  a.  13  ;  25  L.  J.,  Ch.  689 ;  2  Jur. 
(N.s.)  196  ;  4  W.  R.  216. 

An  English  gentleman,  long  before  his  death, 
took  up  his  abode  in  a  house  he  had  purchased  in 
a  foreign  city,  set  up  his  establishment  there, 
centred  his  fortune,  so  far  as  it  admitted  of 
locality,  there,  lived  there  with  such  of  his 
children  as  were  not  at  school  or  out  in  the 
world,  and  destined  that  place  as  their  fatnre 
residence ;  from  thence  he  went  and  habitually 
returned.    He  died  in  the  country  where  he  had 
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purchased  the  house,  having  made  a  wiU  in  the 
language  of  that  country,  but  not  effectual  for 
disposing  of  his  property  there,  and  a  will  in  the 
English  form,  giving  all  his  other  property, 
which  was  perscmal : — Held,  that  the  domicil  was 
foreign.    lb. 

A  British  subject,  domiciled  and  having  real 
and  personal  estate  in  England,  went  abroad,  and 
purchased,  in  1821,  the  title,  castle  and  estate  of 
B.,  in  the  Papal  States.  He  hired  Italian  domes- 
tic servants,  male  and  female,  whom  he  kept  at 
B.  until  his  death.  He  expended  large  sums  in 
repairing  and  improving  the  castle  and  grounds 
of  B.,  which  repairs  and  improvements  were 
going  on  at  the  time  of  his  death.  He  did  not 
make  B.  his  constant  residence,  but  from  1828  to 
1831  sometimes  occupied  it,  sometimes  lived  in 
furnished  lodgings  in  the  town  adjacent,  and  at 
other  times  visited  Bome,  Florence  and  other 
parts  of  Italy,  residing  in  furnished  lodgings.  In 
1831,  he  came  to  England,  and  resided  in  different 
parts  of  it  till  September,  1832.  In  March,  1832, 
he  made  his  will  in  London.  In  the  same  month 
he  left  England  and  went  to  Florence,  where  he 
remained  two  months,  and  thence  to  B. ;  he  then 
lived  sometimes  in  the  castle  of  B.,  sometimes  in 
furnished  lodgings  in  the  adjacent  town,  till 
October,  1833,  when  he  went  to  Bome,  and  there 
lived  in  furnished  lodgings  till  his  death,  in 
February,  1834 : — ^Held,  that  upon  these  facts 
there  was  no  evidence  of  the  testator*s  having 
actually  acquired  a  domicil  at  B.,  or  elsewhere 
abroad  ;  although  they  indicated  an  intention  to 
make  B.  his  domicil ;  that  his  English  domicil 
therefore  remained.  AU.-  Gen,  v.  Ihmn^  6  M.  &  W. 
511. 

A  testator  bom  at  Montory  in  France,  of 
French  parents,  in  1807  went  to  Cadiz,  where  he 
was  cleric  to  a  merchant.  He  afterwards  went  to 
Gibraltar.  In  1830  he  came  to  England,  and 
carried  on  business  as  a  loommission  agent  at 
Manchester  until  his  death  in  1859.  During  all 
that  time  he  resided  in  lodgings,  for  which  he 
paid  a  weekly  rent,  and  a  further  weekly  sum  for 
nis  board.  In  1836  he  visited  Montory,  and 
again  in  1846,  when  he  passed  a  solemn  act 
before  a  notary  for  the  preservation  of  his  co- 
hereditary  rights  of  succession  to  a  property 
there.  He  aim  then  purchased  a  house  and  land 
at  Montory,  and  desired  that  some  apartments  in 
the  house  should  be  kept  ready  for  his  return. 
He  frequently  expressed  an  intention  to  return 
to  his  native  country.  He  devised  and  bequeathed 
all  his  real  and  personal  property  to  his  nephew 
in  England.  He  had  no  real  property  in  England, 
but  a  large  amount  of  personal  property,  con- 
sisting of  cash  and  railway  shares : — Held,  that 
the  testator  was  domiciled  in  France.  Capde- 
vielle,  In  m,  2  H.  &  C.  985 ;  5  N.  B.  16  ;  33 
L.  J.,  Ex.  306 ;  10  Jur.  (N.8.)  1166 ;  12  W.  B. 
1110. 

In  1858,  M.  left  Canada,  which  was  his  domicil 
of  origin,  sold  his  house  and  burial-ground  there, 
and  came  to  Paris  to  educate  his  ^ildren.  He 
lived  in  Paris  ten  years,  but  went  over  several 
times  to  Montreal,  and  amongst  other  things 
made  his  will  there,  describing  himself  as  of 
Montreal.  In  1868,  he  came  to  England  and 
took  a  lease  of  a  house  in  London.  His  daughter 
married  and  settled  in  London,  and  he  purchased 
for  his  son  a  share  in  a  business  in  London.  M. 
died  in  1871  : — Held,  that  he  had  acquired  and 
shewn  an  intention  to  retain  an  English  domicil. 
Ste^tenmm  v.  Masgon,  43  L.  J.,  Ch.  134 ;  L.  B.  17 
Eq.  78  ;  29  L.  T.  666  ;  22  W.  B.  150. 


For  Permanent  Pnnnit.] — If  a  man  is 

settled  in  a  foreign  country,  engaged  in  some 
permanent  pursuit  requiring  his  residence  there, 
a  mere  intention  to  return  to  bis  native  country 
on  a  doubtful  contingency  will  not  prevent  such 
residence  from  changing  his  domicil  of  origin. 
Aikman  v.  Aikman,  3  Macq.  H.  L.  854  ;  7  Jur. 
(N.8.)  1017  ;  4  L.  T.  374. 

A  domiciled  Scotchman  went  to  India,  where 
he  was  engaged  in  mercantile  pursuits  for  nine 
years  : — Held,  that  this  residence  and  occupation 
in  India  did  not,  in  the  absence  of  any  expression 
of  intention,  change  his  domiciL  Jopp  v.  Wood^ 
4  De  G.  J.  &  S.  616  ;  6  N.  B.  422  ;  34  L.  J.,  Ch. 
212  ;  11  Jur.  (N.S.)  212  ;  12  L.  T.  41 ;  13  W.  B. 
481. 

In  1818,  S.,  a  Portuguese,  came  to  England  as 
agent  of  a  wine  company,  in  which  capacity  he 
was  employed  until  1 833.  He  continued  to  reside 
in  England,  and  in  1867  was  appointed  attach^ 
to  the  Portuguese  embassy,  whicn  office  he  held 
until  his  death  in  1860.  There  was  no  evidence 
of  his  having  visited  Portugal,  or  communicated 
with  any  person  there,  after  he  came  to  England. 
In  a  will  in  his  handwriting  he  stated  that  as 
he  was  a  Portuguese  subject,  and  an  attach^ 
his  property  was  not  liable  to  legacy  duty : — 
Helo,  first,  that  he  had  acquired  an  English 
domicil.  AU,'Oen,  v.  £BHt,  1 H.  &  C.  12 ;  31  L.  J., 
Ex.  391 ;  6  L.  T.  864  ;  10  W.  B.  722. 

Held,  secondly,  that  his  appointment  as  attach^ 
did  not  revive  his  domicil  of  origin.    lb. 

A  French  subject,  by  establishing  himself 
in  business  in  this  country,  marrying,  and  con- 
tinuing to  reside  here  for  more  than  thirty 
years,  making  only  occasional  business  visits  to 
France,  loses  his  domicil  of  origin,  and  acquires 
an  English  domicil,  notwithstanding  his  refusal 
to  take  out  letters  of  naturalisation  in  this  coun- 
try, on  the  ground  that  he  might  return  to  France, 
and  would  not  give  up  his  status  as  a  French 
citizen.  Brunei  v.  Brunei^  L.  B.  12  Eq.  298  ;  25 
L.  T.  378  ;  19  W.  B.  970. 

Betaining  Property  in  Domioil  of  Origin.  ] 

— ^A  person  bom  in  Scotland,  resided  many  ycara 
in  India,  returned  to  Scotland,  and  lived  in  his 
paternal  house  for  six  years;  then  resided  in 
France  for  six  years,  and  died  at  Boulogne,  on 
his  return  from  a  journey  to  Scotland,  where  he 
had  been  for  some  weeks.    He  was  said  to  have 

g referred  France,  and  to  have  been  annoyed  at 
is  neighbours  in  Scotland.  He  had  apartments 
at  Paris,  and  furnished  them  handsomely.  He 
sent  for  his  horses,  but  not  for  his  furniture  or 
plate,  from  Scotland.  He  never  let  his  paternal 
estate,  and  attended  to  the  management  of  it : — 
Held,  that  he  had  not  abandoned  his  Scotch 
domicil.  Zard  v.  Colrin,  4  Drew.  366  ;  28  L.  J., 
Ch.  361  ;  6  Jur.  (N.8.)  361 ;  7  W.  B.  250. 

A.,  domiciled  in  England,  took  up  his  abode  in 
Scotland  under  circumstances  which,  had  they 
stood  alone,  would  have  sufficed  to  constitute  a 
Scotch  domicil,  but  inasmuch  as  he  all  the  time 
retained  his  English  residence  and  performed 
certain  functions  in  England: — Held,  that  he 
had  not  abandoned  his  English  domiciL  Mawtcell 
V.  M^Clure,  3  Macq.  H.  L.  852 ;  6  Jur.  (N.S.)  407 ; 
2  L.  T.  66  ;  8  W.  B.  370. 

W.  was  bom  and  educated  in  England,  and  for 
a  time  held  a  commission  in  the  army.  In  1835 
he  sold  out,  married  an  Englishwoman,  and  went 
to  reside  abroad.  He  travelled  about  to  different 
places,  but  from  1846  until  his  death,  in  1860,  he 
resided  either  at  Boulogne,  or  at  St.  Germain-en- 


248 


INTERNATIONAL  LAW— Domicil. 


244 


Laye,  in  France.  He  periodically  yisited  his 
brother  in  England,  and  sent  his  eldest  son  to  be 
educated  in  this  country.  In  1846  he  made  his 
will  in  the  English  form,  but  in  1848  he  executed 
a  copy  of  it  according  to  the  law  of  France,  and 
at  the  same  time  wrote  a  memorandum,  in  which 
he  stated  that  he  did  so  by  reason  of  some  doubts 
which  had  lately  arisen  as  to  the  validity  of  wills 
made  in  the  English  form  by  persons  residing 
and  dying  abroad,  and  that  he  had  no  intention 
to  reside  permanently  away  from  England.  All 
his  property  was  in  England,  except  some  furni- 
ture in  his  house  at  St.  Germain : — Held,  that  he 
had  not  lost  his  domicil  of  origin,  and  that  his 
will  made  in  the  English  form  was  entitled  to 
probate.     West^  In  Good*  of,  6  Jur.  (iir.8.)  831. 

Permanent    Sasidenoe   of    Wife    and 


Family.  ] — ^In  determining  the  question  of  a  man's 
domicil  it  is  material  to  consider  where  his  wife 
and  family  have  their  permanent  residence.  Plait 
V.  Att.'Qen.for  New  South  Wales,  47  L.  J.,  P.  C. 
26  :  3  App.  Cas.  336  ;  38  L.  T.  74  ;  26  W.  B.  616— 
P.  C.  S.  P..  Doucet  V.  Geogjiegan,  9  Ch.  D.  441 ; 
26  W.  B.  i825— C.  A.:  BuUen-Smith,  In  re, 
Bemer»  v.  BiUlen-Smith,  58  L.  T.  678. 

A  native  of  Scotland  acquired  a  domicil  in 
New  South  Wales,  where  he  was  possessed  of  a 
station  called  Westbrook,  at  which  he,  for  some 
time,  resided.  The  portion  of  Kew  South  Wales 
■  in  which  Westbrook  was  situate  was  afterwards 
separated  from  the  rest,  and  made  into  an  inde- 
pendent colony  under  the  name  of  Queensland. 
Shortly  before  the  separation  he  had  ceased  to 
reside  permanently  at  Westbrook,  and  handed 
over  the  management  of  the  station  to  his 
partner ;  but  he  was  still  part  owner  of  the 
station,  and  frequently  visited  it,  and  had 
expressed  an  intention  to  reside  there  at  a  future 
time,  and  to  be  buried  there.  He  was  a  member 
of  the  Legislative  Assembly  of  Queensland,  and 
took  an  active  pcui;  in  the  political  business  of 
the  colony  but  had  no  permanent  residence 
there.  His  wife  and  family  lived  at  a  house 
which  he  had  built  in  New  South  Wales.  He 
died  suddenly  while  on  a  visit  to  the  station  at 
Westbrook,  and  was  buried  there : — ^Held,  that 
he  was  domiciled  in  New  South  Wales,  and  not 
in  Queensland.    lb. 

The  rule  that  a  man  will  be  considered  as 
domiciled  in  the  place  where  his  wife  perma- 
nently resides,  and  in  which  he  has  fixed  his 
establishment,  is  not  afi^ted  by  the  circum- 
stance that  l^e  choice  of  residence  has  been 
made  in  deference  to  the  wishes  of  the  wife,  and 
that  the  house  has  been  bought  and  furnished 
at  her  instance  and  with  her  money.  Aitchison 
V.  Dickson,  39  L.  J.,  Ch.  705  ;  L.  B.  10  Eq.  689  ; 
23  L.  T.  97  ;  18  W.  B.  989. 

A  Scotchman  having  his  domicil  in  Scotland, 
and  being  a  landed  proprietor  and  a  banker 
there,  married  an  Englishwoman,  with  whom  he 
resided  for  some  years  in  Scotland.  He  then,  on 
account  of  his  health,  left  Scotland,  and  for  ten 
years  resided  at  different  places  in  England. 
Afterwards  he  returned  to  Scotland,  and 
remained  there  for  a  few  months,  for  the  purposes 
of  his  business,  but  was  again  forced  to  leave  by 
ill  health  and  return  to  England,  where  for 
nearly  two  years  he  was  in  confinement  in  an 
asylum,  and  for  the  next  five  years  he  was  travel- 
ling about  on  the  continent,  and  in  England ; 
meanwhile  almost  all  his  Scoteh  property  was 
sold  to  pay  his  debts.  At  the  end  of  that  time, 
the  wife's  trustees  bought  a  house  at  Brighton, 


and  he  and  his  wife  lived  there  till  his  death 
ten  years  afterwards: — Held,  that  he  had 
acquired  an  English  domicil.    Ih, 

An  Englishman  emigrated  to  America  in  1851^ 
where  he  carried  on  a  shoemaker's  trade.  In 
1856  he  was  admitted  as  a  citizen  of  the  United 
States  of  America.  He  buried  his  first  wife  in 
America,  and  remarried  there  in  1866: — Held, 
that  he  had  acquired  an  American  domicil  of 
choice.  King  v.  Fbxioell,  45  L.  J.,  Ch.  693  ;  3 
Ch.  D.  618 ;  24  W.  B.  629. 

A  Frenchman  came  to  England  when  about 
eighteen,  and  lived  here  twenty  years,  and 
bought  and  improved  a  house  in  which  he  lived  ; 
and  also  bought  a  vault  in  which  he  buried  his 
uncle,  and  a&o  his  wife,  who  died  four  years 
before  him.  After  his  wife's  death  he  shewed 
a  disposition  to  return  to  France,  but  continued 
to  reside  in  England.  He  died  during  a  tem- 
porary visit  to  his  native  place,  and  made  bis 
will  there,  in  which  he  referred  to  his  English 
residence  as  **  home  "  : — Held,  that  his  domicil 
was  French.  Capderille  v.  Capdeville,  18 
W.  B.  107  ;  21  L.  T.  663. 

In  1858  M.  left  Canada,  which  was  his  domicil 
of  origin,  sold  his  house  and  burial-ground 
there,  and  came  to  Paris  to  educate  his  children. 
He  lived  in  Paris  ten  years,  but  went  over 
several  times  to  Montreal,  and  amongst  other 
things  made  his  will  there,  describing  himself  as 
of  Montreal.  In  1868  he  came  to  England  and 
took  a  lease  of  a  house  in  London.  His  daughter 
married  and  settled  in  London,  and  he  pur- 
chased for  his  son  a  share  in  a  business  in 
London.  M.  died  in  1871  : — ^Held,  that  he  had 
acquired  and  shewn  an  intention  to  retain  an 
English  domicil.  Stevefison  v.  MoMon,  43  L.  J., 
Ch.  134  ;  L.  B.  17  Eq.  78  ;  29  L.  T.  666 :  22  W.  B. 
160.  And  see  Brfinel  v.  Brunei,  L.  B.  12  Eq. 
298  ;  25  L.  T.  378  ;  19  W.  B.  970. 

Converfationt  and  Declarations  ai  Eri- 


dence.] — Conversations  and  declarations  unless 
accompanying  acts  are  the  lowest  species  of 
evidence  of  a  change  of  domicil ;  they  must  not, 
however,  be  discarded,  but  must  be  duly  weighed 
together  with  the  rest  of  the  evidence.  Crooken- 
den  V.  Ftdler,  ]  Sw.  &  Tr.  441 ;  29  L.  J.,  P.  1 ; 
5  Jur.  (N.8.)  1222 ;  1  L.  T.  70  ;  8  W.  B.  49. 

In  questions  of  domicil,  less  weight  is  given  by 
the  courts  to  a  testator's  declarations  than  to  his 
acts,  and  no  one  act  is  necessarily  per  se  para- 
mount in  importance;  but  the  relative  impor- 
tance of  all  his  acts,  however  trivial,  must  be 
considered  as  evidence  of  the  animus  manendi 
or  revertendi.  Drevon  v.  Brevon,  4  N.  B.  316 ; 
34  L.  J.,  Ch.  129 ;  10  Jur.  (N.S.)  717 ;  10  L.  T.  730 ; 
12  W.  B.  946. 


Statement   in   Will.]— The  fact  of    a 


testator  describing  himself  in  his  will  as  of  a 
foreign  country  does  not  of  itself  shew  any 
intention  to  change  his  domicil.  Jopp  v.  Wood, 
4  De  G.  J.  &  S.  616 ;  6  N.  B.  422 ;  34  L.  J.,  Ch. 
212 ;  11  Jur.  (N.S.)  212 ;  12  L.  T.  41 ;  13  W.  B. 
481.  S.  P.,  Att'Oen,  v.  Kent,  1  H.  &  C.  12 ;  31 
L.  J.,  Ex.  391 ;  6  L.  T.  864 ;  10  W.  B.  722. 

Where  a  person  left  England  and  took  up  his 
residence  at  Hamburgh,  and  the  facts  shewed 
that  he  intended  to  live  there  permanently,  and 
he  did  live  and  died  there : — Held,  that  his 
domicil  was  there,  notwithstanding  that  in  a  will 
made  during  a  visit  to  England  he  said  that 
although  he  intended  to  return  to  Hamburgh,  he 
did  not  mean  by  such  declaration  of  intention  to 
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renounce  his  domicil  of  origin  as  an  Englishman. 
Steer,  In  re,  3  H.  &  N.  594 ;  28  L.  J.,  Ex.  22. 

■  Form  of  Will.  ]  — Making  will  in  a  particnlar 


form,  employing  terms  of  art,  is  evidence  of  inten- 
tion to  acquire  a  domiciL  J)oueet  v.  GeogKega%, 
9  Ch.  D.  441 ;  26  W.  R.  825— C.  A.  S.  P.,  BuLlen- 
Smith,  In  re,  Bemerey.  Bullen-Smith,  58  L.  T.  578. 

And  also  to  retain  one.  Weet,  In  Chode  of,  6 
Jut.  (N.S.)  831.  Vide  Att.'Gen.  v.  Pettinger,  6 
H.  k  N.  733 ;  30  L,  J.,  Ex.  284 ;  7  Jur.  (K.S.) 
470 ;  4  L.  T.  368 ;  9  W.  B.  578. 

The  execution  in  England  of  a  wiU,  according 
to  the  English  form  and  law,  by  a  man  who  had 
acquired  an  English  domicil  of  choice,  but  was 
resident  abroad,  held  not  sufficient  to  prevent 
the  acquisition  of  another  domicil  of  choice. 
Anderson  v.  LaneuvUle,  9  Moore,  P.  C.  325 ;  2 
Bpinks,  41. 

Temiflof  Foreign  LawinWUl.] — A  Scotchman 
came  to  live  in  England  and  acquired  an  English 
domicil.  He  afterwards  went  for  ten  years  to 
France,  and  returned  to  England  where  he  soon 
after  died.  He  left  an  unsigned  will  of  personal 
estate  made  in  1827,  which  was  drawn  by  a 
Scotch  lawyer,  and  contained  several  technical 
words  of  Scotch  law.  The  will  was  admitted  to 
probate  by  the  English  court.  Semble,  that  the 
testator  died  domiciled  in  England,  his  residence 
in  France  not  being  sufficient  evidence  of  his 
intention  to  abandon  his  English  domicil.  Semble, 
also,  that  the  use  of  some  technical  Scotch  words 
in  the  will,  did  not  furnish  sufficient  indication 
of  the  intention  of  the  testator  to  induce  the 
court  to  construe  it  according  to  Scotch  law. 
Bradford  v.  Young,  29  Ch.  D.  617 ;  53  L.  T.  407 ; 
33  W.  R.  860— C.  A.  Affirming  in  part  54  L.  J., 
Ch.  96. 

A  domiciled  Scotchman  made  a  will,  and  after- 
wards married  in  Scotland.  He  subsequently 
acquired  an  JBnglish  domicil,  which  he  retained 
until  his  death  : — Held,  that  as  the  will  was  valid 
60  long  as  he  remained  in  Scotland,  it  was  not 
revoked  by  his  subsequent  change  of  domicil, 
and  was  entitled  to  probate  in  England.  Reid, 
In  the  Goode  of,  35  L.  J.,  P.  43  ;  L.  R.  1  P.  74 ; 
12  Jur.  (N.B.)  300;  13  L.  T.  680;  14  W.  B. 
816. 

When  Acts  of  Party  are  eontraxy  to  Bzproiiod 
Intontum.] — The  expressions  of  an  intention  not 
to  renounce  a  domicil  of  origin  cannot  prevail 
against  the  intention  and  facts  collected  from  the 
acts  of  the  party  if  those  are  otherwise  sufficient 
to  constitute  a  domicil  abroad.  Steer,  In  re,  3 
H.  &  N.  594 ;  28  L.  J.,  Ex.  22. 

A  Frenchman  had  lived  twenty-seven  years  in 
England,  during  the  greater  part  of  which  time 
he  was  a  partner  in  an  English  house  of  business, 
paying  occasional  visits  to  France.  He  married 
successively,  in  English  churches,  two  wives, 
who  were  Englishwomen  and  Protestants,  though 
himself  a  Roman  Catholic,  and  his  children  were 
brought  up  in  England  as  Protestants.  He  made 
his  will  in  the  English  foim,  and  died  and  left  his 

Eroperty  in  a  manner  inconsistent  with  French 
LW.  Upon  an  action  to  establish  a  French 
domicil,  numerous  witnesses  deposed  that  he  had 
made  various  parol  declarations  that  he  intended 
to  return  to  France  when  he  made  his  fortune. 
It  was  also  proved  that  he  always  refused  to  be 
naturalised  in  England,  and  would  not  take  a 
lease  of  more  than  three  years  of  his  house : — 
Held,  that  the  acts  of  the  testator  manifested  an 


intention  to  acquire  an  English  domicil ;  and 
that  his  declarations  of  intention  to  return  to 
France  when  he  had  made  his  fortune  were  not 
sufficient  to  rebut  the  conclusion  to  be  derived 
from  the  facts  of  his  life,  especially  of  his  Eng- 
lish marriages.  Doucet  v.  Geoghegan,  9  Ch.  D. 
441 ;  26  W.  R.  825— C.  A. 

A  testator,  whose  domicilium  originis  was  Ire- 
land, where  he  inherited  considerable  estates, 
abandoned  such,  and  by  a  long  residence  in  Eng- 
land acquired  an  English  domicil.  In  1836  he 
sold  his  house  and  furniture,  and  broke  up  his 
establishment  in  England,  and  went  to  reside  in 
France,  where  he  bought  and  furnished  a  house, 
in  which  he  resided  permanently  (coliabiting 
with  a  French  woman)  to  the  period  of  his  death, 
in  1849,  with  the  exception  only  of  occasional 
visits  of  short  duration  to  England  for  purposes 
of  business  relating  to  his  estates  in  Irekind  and 
his  property  in  the  English  funds  : — Held,  that 
the  domicil  was  French,  and  was  not  affected  by 
his  having  expressed  an  intention  to  return  to 
England,  in  an  event  which  never  happened,  or 
of  his  having,  on  one  occasion,  when  in  England, 
executed  a  will  according  to  the  English  form 
and  law,  or  from  the  circumstance  that  the  bulk 
of  his  property,  at  his  death,  was  in  the  English 
funds.  Anderson  v.  Laneutille,  9  Moore,  P.  C.  C. 
325;  2Spinks,  41. 

An  Irishman  went  to  India,  and  was  there  resi- 
dent in  business  for  at  least  ten  years.  He  then 
came  to  England,  and  lived  here  for  nine  yeara, 
having  taken  a  house  on  lease",  and  furnished  it. 
Being  in  bad  health,  he  sold  his  lease  and  furni- 
ture, and  went  to  Madeira,  leaving  his  books  and 
trunks  in  care  of  a  person  living  in  London.  He 
lived  at  Madeira  two  years,  and  there  made  his 
will ;  and  then  he  went  to  Lisbon,  and  died.  He 
had  property  in  India,  some  Irish  stock,  some 
India  stock  and  some  English  stock ;  and  he 
banked  in  London.  He  was  proved  to  have 
expressed  himself  as  intending  ultimately  to 
reside  in  Ireland :— Held,  that  he  abandoned  his 
Indian  domicil,  and  acquired  an  English  domicil ; 
and  that  he  never  changed  the  latter,  either  for 
India,  or  Madeira,  or  Ireland.  AtU-Gcn.  v.  Fitz- 
gerald,  3  Drew.  610 ;  25  Ia  J.,  Ch.  743 ;  4  W.  R.  797. 

Aoti  and  Deolarations.] — ^An  unmarried  Eng- 
lishwoman, in  1849,  went  to  reside  abroad  at  the 
house  of  her  married  sister  in  (Germany.  She 
resided  there,  contributing  towards  the  expenses 
of  housekeeping,  until  1863,  in  which  year  she 
died.  Her  property  consisted  of  money  invested 
in  English  securities,  but  she  also  possessed  a 
valuable  library,  which  she  caused  to  be  trans- 
ported to  Germany.  She  occasionally  came  over 
to  England  with  her  married  sister  to  visit  her 
friends,  and  while  in  England  in  1854  she  made 
her  will,  describing  herself  as  on  a  visit  to  her 
sister,  bequeathing  her  property  to  trustees  to  pay 
the  annual  income  to  her  sister  for  life  for  her 
separate  Use,  wiUiout  power  of  anticipation, 
with  power  of  appointment  to  her  sister  by  deed 
or  wiU.  The  testatrix  told  her  sister  that  if  she 
survived  her,  she  should  continue  to  live  in 
Germany,  and  that  nothing  would  induce  her  to 
return  to  England,  except  on  an  occasional  visit. 
She  also  named  the  church-yard  where  she  wished 
to  be  buried,  and  where  she  was  afterwards 
buried : — ^Held,  that  her  acts  and  declarations 
did  not  shew  a  sufficient  intention  to  change  her 
domicil ;  and,  assuming  she  intended  to  give  up 
her  English  domicil,  that  until  she  acquired  a 
new   domicil   her  English    domicil  continued. 
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Aft' Gen,  v.  Blucher  de  WahUtatt,  3*H.  &  C. 
374  ,  5  N.  R.  135 ;  34  L.  J.,  Ex.  29 ;  1 1  Jiir.  (N.8.) 
1169 ;  11  L.  T.  454 ;  13  W.  B.  163. 

Abandonment  of  Bomieil  of  Choice.]  —  An 
acquired  domicil  is  not  lost  by  mere  abandon- 
ment, but  continues  until  a  subsequent  domicil  is 
acquired,  which  can  only  be  animoet  facto,  unless 
the  party  dies  in  itinere  towards  an  intended 
domiciL    Munroe  v.  DougUut,  6  Madd.  379. 

In  order  to  lose  the  domicilof  choice  and  reviye 
the  domicil  of  origin  it  is  not  sufficient  for  the 
person  to  form  the  intention  of  leaving  the 
tlomicil  of  choice,  but  he  must  actually  leave  it 
\nth  the  intention  of  leaving  it  permanently. 
Marretty  In  re,  Chalmerg  v.  Wingfield,  36  Ch.  D. 
400  ;  57  L.  T.  896  ;  36  W.  R.  344— C.  A. 

A.  was  bom  in  Scotland ;  when  a  young  man 
he  went  to  the  East  Indies,  where  he  remained 
above  ten  years  in  the  company's  service ;  he  then 
returned  to  Scotland,  and  lived  in  Edinburgh, 
where  he  put  his  name  on  the  books  of  the  muni- 
cipality, married,  took  a  house,  entered  into  busi- 
ness as  a  partner  in  a  banking-house,  and  became 
a  member  of  various  societies  there  established. 
At  the  end  of  a  few  years  he  left  Edinburgh  in 
anger ;  the  banking  business  had  come  to  an  end, 
and  he  took  off  his  name  from  the  books  of  the 
municipcdity  and  of  the  various  societies,  and 
declared  his  intention  never  to  return  to  Auld 
Reekie ;  he  lived  in  London,  first  in  lodgings, 
and  then  in  houses  hired  for  different  periods, 
lectured  on  Oriental  literature,  and  endeavoured 
thereby  to  increase  the  sale  of  some  books  which 
he  had  written  on  the  Hindostanee  language.  At 
the  end  of  some  years  he  went  to  Paris,  to  avoid 
£ome  annoyances  in  London,  but  never  made  any 
8uch  declarations  with  respect  to  London  that  he 
had  made  with  respect  to  Edinburgh ;  and  he  left 
his  works  in  London,  and  likewise  some  ornamen- 
tal furniture  which  he  desired  a  friend  to  keep 
for  him  till  his  return.  He  died  in  Paris,  having 
just  before  made  a  will  in  the  English  form  : — 
Held,  that  he' had  lost  his  Scotch,  and  obtained 
an  English  domicil.  Wliicker  v.  Hume,  7  H.  L. 
Cas.  124  ;  28  L.  J.,  Ch.  396  ;  4  Jur.  (N.8.)  933 ;  6 
W.  R.  813. 

In  1855,  a  domiciled  Manxman  came  to  England 
and  married  an  Englishwoman,  and  resided  in 
England  for  twenty  years.  At  the  date  of  the 
marriage  the  wife  was  entitled  to  a  vested  rever- 
sionary interest  in  a  legacy  which  fell  into  pos- 
session in  1885.  In  1875  the  husband  and  wife 
returned  to  the  Isle  of  Han,  where  the  husband 
carried  on  business  till  1878,  when  he  became 
insolvent,  and  executed  a  deed  of  assignment  of 
all  his  property,  including  his  wife's  interest  in 
the  legacy,  for  the  benefit  of  his  creditors.  In 
1880  the  parties  returned  to  England,  where 
they  resided  till  1882,  when  the  husband  went  to 
Mexico  to  seek  employment.  The  doctrine  of  a 
wife's  equity  to  a  settlement  is  unknown  to 
Manx  law  : — Held,  that  the  Manx  domicil  of  the 
husband,  which  had  been  lost  by  the  twenty 
years'  residence  in  England,  reverted  on  his 
return  to  the  Isle  of  Man,  that  nothing  happened 
afterwards  to  re-establish  the  English  domicil, 
and  that  the  domicil  was  therefore  Manx.  Mars- 
land.  In  re,  66  L.  J.,  Ch.  581  ;  64  L.  T.  635  ;  34 
W.  R.  540. 

Burden  of  Froot]— The  onus  of  proving 

a  change  of  domicil  is  on  the  party  who  alleges 
it.     BfH  V,  Kennedy,  L.  R.  1  H.  L.,  Sc.  307. 

The  burden  of  proof  is  on   the  party  who 


impugns  the  domicil  of  origin.  CroohendnH,  v, 
Fuller,  1  Sw.  &  Tr.  441 ;  29  L.  J..  P.  1  ;  6  Jur, 
(N.S.)  1222  ;  1  L.  T.  70  ;  8  W.  R.  49.  S.  P.,  Att,- 
Oen.  V.  Bowe,  1  H.  &  C.  31  ;  31  L.  J.,  Ex.  314  : 
8  Jur.  (N.S.)  823  ;  6  L.  T.  438  ;  10  W.  R.  718. 
Att.'Oen,  V.  Bluclier  de  WahUtatt,  3  H.  &  C. 
374 ;  6  N.  R.  136  ;  34  L.  J.,  Ex.  29  ;  10  Jur. 
(N.8.)  1169  ;  11  L.  T.  454  ;  13  W.  R.  163. 

Where  a  domicil  has  been  acquired,  the  onus  of 
proof,  to  be  deduced  from  all  the  facts  and  circum- 
stances of  the  case,  lies  on  the  pei'son  who  desires 
to  shew  that  that  domicil  has  been  changed. 
Maxwell  v.  APClure,  3  Macq.  H.  L.  852 ;  6  Jur. 
(N.S.)  407  ;  2  L.  T.  65  ;  8  W.  R.  370. 

A  testator  made  his  will  in  England  in  1843, 
and  afterwards  went  to  reside  in  France  where 
he  died  in  1850.  On  the  question  that  an 
inquiry  ought  to  take  place,  as  it  had  been  sug- 
gested that  his  domicil  was  French  : — Held,  that 
there  was  no  ground  for  an  inquiry,  there  being 
nothing  to  shew  that  the  testator's  domicil  was 
not  English.  Harrlton  v.  Southampton  Chrpara- 
tUm,  18  Jur.  669  ;  2  W.  R.  659. 


Presumption  of  Beverter  to  Bomioil  of 


Origin«1 — ^Where  a  question  between  a  reverter 
to  the  domicil  of  origin  and  a  domicil  in  another 
country  is  in  equilibrio,  the  domicil  of  origin  will 
prevail.  Craigie  v.  Lewin,  3  Curt.  435  ;  7  Jur. 
619. 

d.  Masried  Women. 

Bomioil  of  Wife.] — By  marriage,  the  domicil 
of  the  husband  becomes  that  of  the  wife.  Bal- 
Tuni^  V.  MDouaU,  7  CI.  k  F.  817. 

When  an  English  woman  marries  a  domiciled 
foreigner,  the  marriage  is  constituted  according 
to  the  lex  loci  contractus ;  but  she  takes  his 
domicil,  and  is  subject  to  his  law.  Harvey  v. 
Famie,  62  L.  J.,  P.  33  ;  8  App.  Cas.  43  ;  48  L.  T. 
273  ;  31  W.  B.  433  ;  47  J.  P.  308— H.  L.  (E.) 

A  wife  cannot  acquire  a  domicil  separate  and 
distinct  from  her  husband.  Dolphin  v.  Hohins, 
7  H.  L.  Cas.  390 ;  3  Macq.  H.  L.  663  ;  29  L.  J., 
P.  11  ;  6  Jur.  (N.S.)  1271 ;  7  W.  R.  674. 

A  feme  coverte,  living  apart  from  her  husband, 
has  no  power  to  change  her  domicil.  Daly,  In 
re,  26  Beav.  466  ;  27  L.  J.,  Ch.  761  ;  4  Jur.  (N.S.) 
625  ;  6  W.  R.  633. 

In  Relation  to  Divorce.  ] — See  col.  223,  ante. 


After  Sentenoe  of  Divorce.  ]— The  ordinary 

presumption  that  a  wife  is  legally  domiciled 
where  the  husband  is,  fails,  when  there  has  been 
a  sentence  of  divorce.  Willi/ims  v.  Dormer,  2 
Rob.  Ec.  Rep.  505  ;  16  Jur.  366. 

A.  and  B.  were  married  in  England,  and  resided 
here  for  many  years ;  differences  then  arose 
between  them,  and  by  agreement  they  lived  sepa- 
rate from  each  other.  B.  had  the  power  to 
dispose  of  property  by  deed  or  will.  In  February, 
1854,  A.  went  to  Scotland,  and  committed  adultery 
there  ;  he  resided  there  till  the  middle  of  June  in 
that  year.  While  he  was  so  residing  there,  B.  in- 
stituted a  suit  against  him  for  a  divorce,  on  the 
ground  of  adultery.  Pending  the  suit  she  made 
a  will  in  favour  of  C.  A  decree  of  divorce  was 
pronounced.  She  married  C,  and  went  with 
him  to  France,  where  she  lived  till  her  death. 
In  June,  1866,  she  made  a  tcstamentaiy  paj^er, 
revoking  all  former  wills  :  —  Held,  that  the 
divorce  was  inopemtive  ;  that  she  had  no  domicil 
but  that  of  her  husband,  and  that,  consequently, 
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the  French  will  was  void.  Dolphin  v.  Robins, 
supra. 

XngllBliwomaa  Marrying  Foreigner  Abroad 

Aoqniiition  of  new  Domioil — ^Abandonment  of 

Domieil  of  Origin.]— In  1839  N.,  a  domiciled 
Englishwoman,  being  then  an  infant,  married  in 
France  a  Frenchman.  Previously  to  the  marriage 
she  entered  into  a  notarial  contract  dealing  with 
her  property  according  to  French  law.  There 
were  children  of  the  marriage.  In  1845  «he 
separated  from  her  husband  and  went  with  her 
children  to  reside  in  Jersey.  In  1849  an  act  of 
separation  of  property  between  the  husband 
and  wife  was  made  by  the  Boyal  Courts  of  Jersey. 
In  1853  N.,  believing  her  husband  to  be  dead, 
went  through  the  ceremony  of  marriage  with  B., 
and  accompanied  him  and  her  children  to  New 
South  Wales,  where  she  lived  until  her  death  in 
1879.  Her  husband  did  not  in  fact  die  until 
1877.  In  1878  she  made  a  will,  by  which  she 
left  all  her  property  to  B.  -.—Held,  that  by  going 
to  New  South  Wales  N.  had  acquired  a  new 
domieil  there,  inasmuch  as  there  were  present 
both  the  elements  necessary  for  such  acquisition 

namely,  the  factum  and  the  animus  manendi ; 

but  that,  even  if  not  so,  it  must  be  taken  that 
she  had  abandoned  her  French  domieil  and  that 
her  English  domieil  of  origin  had  revived  :— 
Held,  also,  following  Sottomayor  v.  JDe  Barros  (3 
P.  D.  5),  that  the  validity  of  the  notarial  contract 
must  be  decided  according  to  the  law  of  her 
domieil  of  origin,  and  consequently,  she  being  an 
infant,  that  such  contract  was  invalid  : — Held, 
therefore,  that  there  was  nothing  to  prevent  her 
making  a  will,  or  to  disentitle  B.  to  take  under 
it  as  against  the  children  of  the  French  marriage. 
Cooke's  Trusts,  In  re,  66  L.  J.,  Ch.  637  ;  56  L.  T. 
737  ;  35  W.  B.  608. 

e.  Infants. 

Bnle.]— It  is  a  settled  principle  that  no  man 
BhaU  be  without  a  domieil ;  and  to  secure  this  end 
the  law  attributes  to  every  individual  as  soon  as 
he  is  bom  the  domieil  of  his  father  if  the  child  is 
legitimate,  and  the  domieil  of  the  mother  if  the 
child  is  illegitimate.  Ifdny  v.  Udny,  L.  R.  1 
H.  L.,  Sc.441. 

Legitimate  children  acquire  by  .birth  the 
domieil  of  their  father.  Ihrhes  v.  Forbes,  Kay, 
341 ;  2  Eq.  R.  178 ;  23  L.  J.,  Ch.  724 ;  18  Jur. 
642 ;  2  W.  R.  253. 

Change  of  Bomieil  dnring  Inftooy.] — ^A  new 
domieil  cannot  be  acquired  during  pupilage,  or 
until  the  person  is  sui  juris.  Stmervitle  v.  Somer- 
ville  (Lard),  5  Yes.  750  ;  5  R.  R.  156. 

An  infant  cannot  change  his  domieil  by  his 
own  act.    Forbes  v.  Forbes,  supra. 

There  can  be  no  change  of  domieil  during 
infancy,  and  the  lapse  of  seven  years  after  the 
attainment  of  majority  would  be  too  short  a  time 
to  operate  a  change  of  domieil,  in  the  absence  of 
any  evidence  of  an  intention  to  change  it.  Jopp 
V.  Wood,  4  De  G.  J.  &  S.  616 ;  34  L.  J.,  Ch. 
212  ;  11  Jur.  (N.8.)  212  ;  12  L.  T.  41  ;  13  W.  R. 
481. 

By  Change  of  Father's   Bomicil.]~-A. 

was  bom  in  England,  and  at  the  age  of  nine 
Accompanied  his  father  to  Jersey,  where  he 
resided  partly  with  his  father,  and  at  times  with 
an  uncle,  for  eleven  years.  He,  being  still  under 
age,  entered  the  navy,  and  was  borne  on  the 


books  of  some  one  of  her  majesty^  ships  of  war 
until  he  died.  The  father  continued  to  live  in, 
the  same  island : — Held,  that  at  the  time  A. 
went  to  sea  his  domieil  was  that  of  his  father, 
namely,  at  Jersey,  and  that,  as  he  never  after-, 
wards  acquired  a  new  one,  that  was  his  domieil 
when  he  died.  Patten,  In  Goods  of,  6  Jur.  (N A> 
161.  S.  P.,  Firebraee  v.  Firebrace,  47  L.  J.,  P. 
41  :  4  P.  D.  63 ;  39  L.  T.  94 ;  26  W.  R.  617 : 
D'Etchegoyen  v.  D' Etchegoyen,  57  L.  J.,  P.  104  ;, 
13  P.  D.  132  ;  37  W.  R.  84. 

A.'s  father  was  formerly  the  sovereign,  of  the- 
Punjaub,  but  in  1849,  by  a  treaty  made  by  him 
with  the  English  government  when  he  was  tei^ 
years  of  age,  he  renounced  his  sovereignty,  andl 
subsequently  resided  in  England  until  1886,  when 
he  left  this  country,  taking  with  him  his  wife- 
and  son,  with  the  avowed  intention  of  returning 
to  India,  and  on  being  prevented  from  so  doing 
had  since  resided  on  the  continent.  A.  at  this 
time  had  not  attained  his  majority,  and  while 
still  a  minor  returned  to  England  with  his  father's 
consent  and  lived  with  his  mother  at  his  father's 
expense  up  to  and  after  his  majority,  when  he 
entered  the  English  army  as  an  officer,  his. 
regiment  being  stationed  in  Canada  : — Held,  that 
A.  s  father,  although  he  had  resided  in  England, 
had  never  abandoned  his  domieil  of  origin  in  the 
Punjaub,  and  that  even  if  he  had  the  English 
domieil  was  renounced  during  the  minority  of 
A.,  who  thereupon  followed  Sie  domieil  of  hia. 
father  wherever  that  might  be  :  that  there  was 
not  sufficient  evidence  to  shew  that  A.,  after  he 
attained  his  majority,  intended  to  take  a  domieil 
of  choice  in  this  country.  Gross,  Ex  parte^ 
Duleep  Singh,  In  re,  7  Morrell,  228— C.  A. 

Per  Lopes,  L.J. : — A  domieil  of  choice  arises, 
when  an  independent  person  resides  in  a  country 
with  the  int-ention  of  permanently  residing  there,. 
lb. 

Sifeot  on  Domioil  of  Origin.] — ^Where  the- 

domidl  of  birth  is  changed  during  infancy  by  a 
change  of  domieil  of  the  father  : — Semble,  that 
the  altered  domieil  cannot  be  regarded  as  the 
infant's  domieil  of  origin.  Craignish,  In  re, 
OraignUh  v.  Hewitt,  [1892]  3  Ch.  180  ;  67  L.  T. 
689— C.  A. 

By  Change  of  widowed  Mother's  Domieil.] 


— ^A  native  of  England,  domiciled  in  Guernsey,, 
died  intestate,  leaving  a  widow  and  infant 
children  by  her,  and  also  by  a  former  wife.  The- 
widow,  after  his  death,  was  appointed  guardian 
of  the  children  by  the  Royal  Court  of  Guernsey, 
and  in  conjunction  with  another  person,  wha 
was  appointed  guardian  of  the  children  by  a 
former  marriage,  sold  the  property  of  the  intes- 
tate, and  invested  the  produce  in  the  English 
funds,  after  whicii  she  came  to  England  with  her 
children,  and  was  domiciled  there.  On  the  death 
of  some  of  the  children  under  age,  a  question 
arose  whether  their  shares  of  the  property  were 
distributable  according  to  the  law  of  England  or 
of  Guernsey  : — Held,  that  the  law  of  England 
governed  the  succession,  the  domieil  of  the 
children  being  (according  to  the  opinion  of 
foreign  jurists,  our  own  law  being  silent  on  the 
subject)  to  follow  the  domieil  of  the  surviving 
mother,  where  no  fraudulent  intention  can  bo 
imputed.  Potinger  v.iWightmun,  3  Mer.  67 ;  17 
R.R.20. 

Seoond  Marriage— Change  of  Mother'a 


Domieil— Domieil  of  Step-father.] — ^The  change 
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in  the  domicil  of  an  infant,  which  may  follow 
from  a  change  of  domicil  on  the  part  of  its 
widowed  mother,  is  not  to  be  regaled  as  the 
necessary  consequence  of  a  change  of  the  mother's 
domicil  (e.g.  upon  her  second  marriafi^e),  but  as 
the  result  of  the  exercise  by  her  of  a  power 
Tested  in  her  for  the  wel&tre  of  the  infant,  which 
in  its  interest  she  may  abstain  from  exercising, 
even  when  she  changes  her  own  domiciL  PoHnger 
T.  Wightnum  (3  Mer.  67 ;  17  R.  B.  20)  explained. 
Beaumont,  In  re,  62  L.  J.,  Ch.  923  ;  [1893]  8  Ch. 
490;8R.9;  42  W.  R.  142. 

Bomieil  of  Lnnatio  Child  aftor  attaining 
Xajority.l — The  domicil  of  a  child  during  its 
minority  follows  that  of  the  father  ;  and  if  from 
lunacy  or  mental  imbecility  it  is  incapable,  after 
it  has  attained  the  age  of  majority,  to  choose  a 
domicil  for  itself,  in  such  case  its  domicil  will 
still  continue  to  be  determined  by  that  of  the 
father.  SJiarpe  v.  Crispin,  38  L.  J.,  P.  17 ; 
L.  R.  1  P.  611 ;  20  L.  T.  41 ;  17  W.  R.  868. 

niegitimata  Child— BomioU  of  Origin  or  of 
Choioe.] — The  illegitimate  son  of  a  Portuguese 
woman  was  sent  to  Scotland  when  a  child,  and 
remained  under  the  control  of  his  father's  rela- 
tions there,  being  sent  to  school  in  Scotland,  and 
for  a  short  time  in  Germany.  At  the  age  of 
eighteen  he  obtained  an  appointment  in  the 
English  Customs  Department,  and  went  to 
Yarmouth,  and  afterwards  to  London,  where  he 
remained  in  the  same  employment  till  he  was 
twenty-eight,  when  he  returned  to  Scotland  in 
ill-health,  and  soon  afterwards  became  lunatic, 
in  which  state  he  remained  until  his  death. 
While  living  in  London  he  paid  some  visits  to 
Scotland,  where  he  retained  apartments,  in 
which  he  left  his  books,  kc.  According  to 
Scotch  law  an  infant  can  choose  his  own  domi- 
cil at  the  age  of  fourteen :  —  Held,  on  the 
evidence,  that  his  domicil  was  not  Scotch. 
Semble,  that  his  domicil  was  English.  Urqu- 
huH  V.  Butterfidd,  57  L.  J.,  Ch.  621 ;  37  Ch.  D. 
357  ;  68  L.  T.  750—0.  A. 

EiEMt  of  Bomieil  on  Legitimaoj.]— Sb0  tit. 
Leoitimacy,  col.  235,  supra. 

/.  COBPOEATIONB. 

Bouble  Bomieil.] — A  public  company  may 
have  two  domicils  ;  and  places  of  business  may, 
for  the  purpose  of  founding  jurisdiction,  be 
treated  as  places  of  domicil,  and  service  there  is 
sufficient.  Carron  Co,  v.  Ma45laren,  6  H.  L.  Cas. 
416  ;  24  L.  J.,  Ch.  620  ;  8  W.  R.  597. 

The  Caledonian  Railway  Company  was  in- 
corporated in  1846  by  8  &  9  Vict.  c.  clxii.  for  the 
puipose  of  making  a  railway  from  Carlisle  to 
Glasgow  and  Edinburgh.  The  whole  of  the  line, 
with  the  exception  of  six  miles  in  England,  is 
situate  in  Scotland.  By  s.  1  of  the  special  act 
the  Companies  Clauses  (Scotland)  Act,  1845,  is, 
among  others,  incorporated  with  the  special  act, 
s.  2  of  which  also  incorporates  the  English 
Companies  Act,  1845,  so  far  as  may  be  necessary 
for  carrying  into  effect  the  object  and  purposes 
of  the  special  act  in  relation  to  the  portion  of 
the  line  situate  in  England.  The  meetings  of 
the  board  of  directors  of  the  company  were  held 
at  Glasgow,  from  which  place  the  business  of  the 
company  was  managed  and  controlled.  The 
company  also  had  a  station  at  Carlisle,  in 
England,  where  the  traffic  in  that  district  was 


managed  and  controlled  by  a  district  traffic 
superintendent,  who  was  subject  to  the  orders 
issued  by  the  board  of  directors  at  Glasgow  : — 
Held,  that  the  company  was  a  Scotch  coiupany, 
domiciled  in  Scotland,  and  not  a  company  partly 
Scotch  and  partly  English.  Palmer  v.  Caledonian 
Ry,,  61  L.  J.,  Q.  B.  552;  [1892]  1  Q.  B.  823  ;  66 
L.  T.  771 ;  40  W.  R.  562— C.  A. 


g.  TAXisa  Service  under  the  Crown. 

In  OeneraL] — Residence  in  a  foreign  country 
as  a  public  officer  gives  rise  to  no  inference  of  a 
domicil  in  that  country ;  but  if  already  there 
domiciled  and  resident,  the  acceptance  of  an 
office  in  the  public  service  of  another  country 
does  nothing  to  destroy  the  domicil.  Sharps  v. 
Crispin,  38  L.  J.,  P.  17  ;  L.  R.  1  P.  611 ;  20  L.  T. 
41  ;  17  W.  R.  368. 


Snbeeqnent  Betidenee  Abroad.] — A  per- 


son whose  n^me  was  English,  but  whose  domicil 
of  origin  was  not  shewn,  held  a  commission  in 
the  English  army.     He  sold  out  in  1810,  and 
subsequently  resided,  down  to    his    death,   in 
France ;  there-  he  formed  a  French  connection, 
there  he  educated  his  son  as  French,  and  there 
he  died,  and  his  whole  property  was  in  French 
rentes  : — Held,  that  his  domicil  at  his  death  was 
French,  and  that  legacy  duty  was  not  payable 
on  his  assets.     Unit  A  States  President  v.  Drum- 
mond,  33  Beav.  449  ;  4  N.  R.  7  ;  83  L.  J.,  Ch.  501  ; 
10  Jur.  (NA)  533  ;  10  L.  T.  321  ;  12  W.  R.  701. 
P.  was  bom  in  Scotland  in  1792,  of  Scotch 
parents.    In  1810  he  obtained  a  commission  in 
the  army,  and  immediately  proceeded  with  his 
regiment  on  foreign  service,  and  served  abroad 
till  1860,  when  he  retired  from  the  army.    From 
1860  till  his  death  he  resided  in  lodgings,  hotels, 
and  boarding-houses  in  various  places  in  England, 
dying  in  1882,  intestate  and  a  bachelor,  in  a 
private  hotel  in  London,  leaving  no  real  estate 
in  England,  and  no  property  whatsoever  in  Soot- 
land.     From  the  year  1810  till  his  death  he  never 
revisited  Scotland,  and  for  the  last  twenty-two 
years  of  his  life  never  left  the  territorial  limits 
of  England :— Held,  that   the  domicil  of  the 
intestate  at  his  death  was  Scotch.     Patience,  In 
re.  Patience  v.  Main,  54  L.  J.,  Ch.  897  ;  29  Ch.  D. 
976  ;  52  L.  T.  687  ;  33  W.  B.  601. 

Ambaifador.l — A  foreigner  having  gained  a 
British  domicil  does  not  lose  it  by  becoming 
charge  d^a&dres  in  this  oonntiy  for  his  own 
sovereign.  Att.-Oen.  v.  Kent,  1  H.  &  C.  12  ;  31 
L.  J.,  Ex.  391  ;  6  L.  T.  864  ;  10  W.  R.  722. 

Nor  does  his  appointment  revive  his  domicil 
of  origin.    Ih, 

In  1819,  a  Sardinian  came  to  England,  and 
became  attached  to  the  Sardinian  embassy.  In 
1821,  he  was  dismissed,  but  he  continued  to 
reside  ten  years  in  England.  He  was  then,  for 
three  years,  charg^  d'affaires  in  London,  and  for 
three  years  minister  in  Holland.  In  1837,  he 
was  appointed  envoy  extraordinary  and  minister 
plenipotentiary  to  England,  and  retained  this 
office  until  his  death  in  1846  : — Held,  upon  the 
evidence  of  his  declaration  and  acts,  that  he  was 
domiciled  in  England.  Heath  v.  Samsonf  14 
Beav.  441. 

Civil  Senrloe.]— In  1866,  a  Queen's  counsel, 
whose  domicil  of  origin  was  England,  was 
appointed  chief  justice  of  Ceylon,  during  the 
pleasure  of  the  crown,  and  he  resided  witih  his 
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family  there,  in  the  exercise  of  the  duties  of  his 
office,  until  his  death  in  1860.  He  left  a  lihrary 
and  other  effects  in  England,  and  he  invested 
large  sums  of  money  on  mortgage  in  Ceylon  :— 
Held,  that,  in  the  absence  of  any  evidence  of  an 
intention  to  acquire  a  foreign  domicil,  he 
Tetained  his  domicil  of  origin.  Att.-Gen,  y. 
Bowcj  1  H.  &  C.  31 ;  31  L.  J.,  Ex.  314  ;  8  Jur. 
<N.a.)  823  ;  6  L.  T.  438 ;  10  W.  B.  718. 

A  domiciled  Irishman  went  to  India  in  the 
military  service  of  the  East  India  Company  in 
1804.  In  1840  he  returned  to  England,  and 
went  in  1841  to  China  as  plenipotentiary.  In 
1844  he  returned  to  England  and  bought  a  house. 
In  1845  he  went  as  governor  to  the  Cape  of  Good 
Hope,  and  in  1848  to  Madras  as  governor.  In 
1854  he  returned  to  England,  and  in  1855  went 
to  Malta,  with  an  idea  of  proceeding  at  some 
time  to  India.  In  his  will,  made  in  England, 
and  in  a  codicil,  made  at  Malta,  he  described 
himself  as  of  Eaton  Place,  London : — Hdld,  that 
he  resumed  his  English  domicil  in  1844,  and 
never  subsequently  lost  it.  Att-Gen,  v.  Pot- 
linger,  6  H.  &  N.  733 ;  30  L.  J.,  Ex.  284  ;  7  Jur. 
(N.S.)  470 ;  4  L.  T.  368  ;  9  W.  B.  578. 

Hayal  Stnrioe.] — ^A  Scotchman  came  to  Eng- 
land at  the  age  of  sixteen,  and  remained  in  the 
English  naval  service  until  his  death  in  1848  : — 
Held,  that  he  had  not  lost  his  domicil  of  origin. 
Brvwt^  V.  Smith,  15  Beav.  444  ;  21  L.  J.,  Ch.  356. 

Xilitary  Serrioe.] — A  domiciled  Irishman,  by 
enlisting  in  a  regiment  in  her  majesty's  service, 
the  headquarters  of  which  arc  in  England,  does 
not  thereby  acquire  an  English  domicil.  Yelver- 
ton  V.  Yelvert&n,  1  Sw.  &  Tr.  574  ;  29  L.  J.,  Mat. 
84  ;  6  Jur.  (N.8.)  24  ;  1  L.  T.  194  ;  8  W.  B.  184. 

The  rule  that  a  British  subject  does  not,  by 
entering  into  and  remaining  in  the  military 
service  of  the  crown,  abandon  the  domicil  which 
he  had  when  he  entered  into  the  service,  applies 
to  an  acquired  domicil  as  well  as  to  a  domicil  of 
origin.  Macreight,  In  re,  Paxton  v.  Maereight, 
55  L.  J.,  Ch.  28  ;  30  Ch.  D.  165 ;  53  L.  T.  146  ; 
83  W.  B.  838. 

A.,  a  domiciled  Englishman  in  the  military  ser- 
vice of  the  East  India  Company,  came  to  England 
from  India,  in  1829,  upon  furlough.  By  the  rules 
of  the  service,  he  was  liable  at  any  time  to  be 
recalled  to  India  on  active  service.  In  1838  he 
acquired  the  brevet  rank  of  major-general  in  her 
majesty's  service.  While  on  furlough,  and  in 
1832,  he  went  to  France,  where  he  resided  with 
his  wife  and  daughter,  and  died  there  in  1855. 
He  occupied  lodgings  during  that  time  in  Paris. 
He  also  purchased  a  burial-place  for  his  wife, 
who  died  and  was  buried  there ;  and  purposed  to 
be  buried  there  himself.  His  residence  in  Paris 
was  not  continuous,  as  he  frequently  came  to 
England  and  Scotland  upon  visits,  bat  he  had  no 
permanent  abode  in  either  of  those  countries,  nor 
did  he  give  up  his  lodgings  in  Paris  during  these 
visits.  All  his  property,  except  the  furniture  of 
the  lodgings  in  Paris,  was  in  England : — Held, 
first,  that  it  was  not  competent  to  A.  to  acquire 
a  domicil  in  a  foreign  state,  as  such  domicil  was 
incompatible  with  tiie  obligations  and  duty  of  an 
officer  in  the  military  service  of  the  Queen 
and  the  East  India  Company.  Hodgson  v.  De 
Beaueheme,  12  Moore,  P.  C.  285 ;  7  W:  B.  397. 

Held,  secondly,  that  the  presumption  of  law 
arising  from  his  profession  and  status  was  against 
any  intention  by  A.  to  abandon  his  original 
dcnoicil  and  acquire  a  new  domicil  in  a  foreign 


state,  as  it  would  be  inconsistent  to  presume  an 
intention  contrary  to  his  duty  as  an  officer  in  the 
military  service  of  her  majesty  and  the  East 
India  Company.    lb. 

Held,  thirdly,  that  England  being  the  domicil 
of  origin  of  A.,  the  onus  probandi  was  upon  the 
party  who  alleged  he  had  abandoned  it  and  hod 
acquired  another  domicil,  to  establish  that  pro- 
position,   lb. 

Held,  fourthly,  that  the  presumption  raised  by 
A.'s  residence  in  France  of  his  intention  to 
acquire  a  French  domicil  was  rebutted  by  the 
facts  proved.    lb. 

As  affecting  Domicil  of  Origin  of  Chil- 


dren.]— The  rule  that  the  children  bom  abroad 
of  ambassadors  in  the  service  of  the  crown  of 
England  abroad,  arc  treated  as  natural-born 
British  subjects,  does  not  apply  to  the  children 
born  abroad  of  officers  in  the  military  service  of 
the  crown  in  foreign  parts.  De  Geer  v.  Stone, 
52  L.  J.,  Ch.  57 ;  22  Ch.  D.  243  ;  47  L.  T.  434  ; 
36  W.  B.  241. 

Engaged  in  Military  Servioe  of  East  India 
Company.] — The  rule  of  law,  that  an  engagement 
in  India,  in  the  military  service  of  the  East  India 
Company,  or  as  a  covenanted  servant  to  that 
company,  changed  the  domicil  into  Anglo-Indian, 
does  not  extend  to  a  person  who  becomes  the 
servant  in  a  private  establishment  abroad,  or  who 
goes  abroad  for  the  purpose  of  acquiring  a  fortune, 
with  the  intention  of  returning,  at  some  unde- 
fined period,  when  his  object  has  been  attained. 
Jopp  V.  Wood,  4  De  G.  J.  &  S.  616 ;  6  N.  B. 
422;  34  L.  J.,  Ch.  212;  11  Jur.  (N.8.)  212  ;  12 
L.  T.  41 ;  13  W.  B.  481. 

The  cases  as  to  officers  and  covenanted  ser- 
vants of  the  East  India  Company  are  exceptions 
to  the  general  rule,  and  their  principle  will  not 
be  extendi.  lb.  And  see  Hoageon  v.  De 
Beauchesne,  supra. 

A  native  of  Scotland  having,  by  employment 
in  the  military  service  of  the  East  India  Com- 
pany, acquired  a  domicil  in  India : — Held,  that 
by  his  return  to  Scotland,  animo  manendi,  his 
original  domicil  did  not  revive,  the  party  still 
holding  his  commission,  and  being  liable  to  be 
called  upon  to  return  to  India,  and  intending  to 
return  if  called  upon  to  do  so.  Craigie  v.  Zewin, 
8  Curt.  435  ;  7  Jur.  619. 

h,  Anolo-Indiak. 

In  what  Caiof .  ] — ^A  British-bom  subject,  an 
officer  on  service  in  her  majesty's  army  in  India, 
died  there  intestate,  leaving  all  his  property 
situate  in  that  country,  with  the  exception  of  a 
small  sum  of  money  due  to  him  from  the  War 
Office  in  England.  His  widow  took  out  letters 
of  administration  in  India,  and  after  paying  the 
debts,  &C.,  invested  the  rest  of  the  estate  in 
India  in  her  own  name,  for  her  own  benefit,  and 
that  of  the  next  of  kin.  She  afterwards  took 
out  letters  of  administration  in  England  for  the 
purpose  of  obtaining  the  debt  due  from  the 
War  Office  : — Held,  that  as  the  deceased  was  on 
duty  in  India  in  her  majesty's  service,  he  did 
not  acquire  a  domidl  in  that  country,  and  that 
the  whole  of  his  property,  though  chiefly  situate 
abroad,  was  liable  to  legacy  duty.  Att.-Gen.  v. 
Napier,  6  Ex.  217  ;  20  L.  J.,  Ex.  173 ;  15  Jur. 

253. 

P.,  who  was  the  son  of  Irish  parents,  and  an 
officer  in  the  military  service  of  the  East  India- 
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Company  on  the  Bombay  establishment,  returned 
to  England  In  1840,  having  attained  the  regi- 
mental rank  of  colonel.    By  the  regulations  of 
the  service,  officers  who  had  attained  that  rank 
were  permitted  to  reside  where  they  pleased, 
subject  to  the  company's  orders  for  their  return 
to  duty  in  India.    P.  continued  in  the  service  of 
the  company  until  his  death.     In  1841  he  was 
appointed  plenipotentiary  in  China,  and  accepted 
this  appointment  with  consent  of  the  East  India 
Company.    On  his  return  in  1844,  having  been 
made  a  privy  councillor,  he  purchased  the  ground- 
lease  of  a  house  in  Eaton  Place,  which  he  fur- 
nished and  fitted  up  for  his  residence,  and  resided 
there.      Soon    afterwards    he   was    appointed 
governor  of  the  Cape  of  Good  Hope,  wnere  he 
continued  until  1848,  when  he  was  appointed 
governor  of  Madras.    He  resided  at  Madras  until 
1854,  when  he  returned  to  his  house  in  Eaton 
Place,  but  afterwards  went  to  other  places  in 
England,  and  ultimately  to  Malta,  where  he  died. 
In  his  will  and  codicils  he  described  himself  as 
of  Eaton  Place.    During  the  last  period  of  his 
life   he  frequently    declared   his   intention   of 
returning  to  India  : — Held,  that  the  fact  that  he 
continu^  in  the  service  of  the  company,  and 
was  liable  to  be  ordered  to  return  to  India,  did 
not  prevent    him    from  acquiring  an  English 
domicil  on  his  return  from  China  ;  that  his  sub- 
sequent residence  as  governor  of  the  Cape  of 
Good  Hope  and  at  Madras  did  not  involve  the 
loss  of  his  English  domicil ;  and  that,  as  he  had 
acquired  an  English  domicil  on  his  return  from 
China  in  1844,  subsequent  expressions  of  inten- 
tion to  return  to  India,  and  even  the  going  to 
Malta   with  the  view  of  ultimately  returning 
there,  did  not  affect  the  domicil  he  had  acquired 
in  England.    Att,-6en,  v.  Pottinger,  6  H.  &  N. 
733  ;  30  L.  J.,  Ex.  284  ;  7  Jur.  (N.8.)  470  ;  4  L.  T. 
368  ;  9  W.  R.  578. 

C,  bom  in  Scotland,  went  to  India  and 
acquired  an  Anglo-Indian  domiciL  On  his 
return  to  Europe  he  settled  in  Scotland,  at  his 
native  place,  occupying  the  family  estate.  Alter 
some  years  he  left  Scotland,  where,  however,  he 
still  kept  up  his  house,  and  went  to  France, 
chiefly  for  the  benefit  of  his  health,  and  for 
special  reasons,  and  rented  an  unfurnished  house 
there  till  he  died,  in  France  : — Held,  the  Scotch 
domicil  had  been  re-acquired,  and  had  not  been 
changed  by  the  residence  in  France.  Moorh-otue 
V.  Lord,  10  H.  L.  Cas.  272  ;  1  N.  R.  555  ;  32  L.  J., 
Ch.  295  ;  9  Jur.  (N.S.)  677  ;  8  L.  T.  212  ;  11  W.  R. 
637. 

A  native  of  Scotland  went  to  India  in  the 
military  service  of  the  East  India  Company, 
whereby  he  acquired  an  English  domiciL  He 
remained  in  that  country,  with  two  exceptions, 
until  1837.  The  first  of  those  exceptions  con- 
sisted of  a  visit  to  England  on  a  special  military 
mission  ;  the  second,  of  a  temporary  sojourn  at 
the  Cape  of  Good  Hope.  In  1837,  being  a 
lieutenant-colonel  in  the  service,  he  came  to 
England  on  leave  of  absence  for  three  years, 
which  was  usually  extended  to  five,  still  retain- 
ing his  commission  in  the  service,  and  being 
attached  to  a  regiment.  There  was  great  proba- 
bility that  he  would  attain  the  rank  of  full 
colonel  before  the  expiration  of  his  leave  of 
absence,  in  which  event  he  need  not  have 
returned  to  India.  He  died  in  1841,  before  his 
extended  leave  of  absence  expired.  During  this 
time  he  resided  for  the  greater  part  in  Scotland, 
but  partly  in  England.  He  died  in  London. 
He,  however,  evinced  a  decided  intention  of  per- 


manently residing  in  Scotland,  but  coupled  with 
the  determination  not  to  resign  his  commission 
in  the  East  India  Company's  service,  and  to 
return  to  India,  if  that  should  be  necessary  to 
his  becoming  full  colonel : — Held,  that  the 
acquired  Anglo-Indian  domicil  was  not  divested. 
Craigie  v.  Lewin,  3  Curt.  435 ;  7  Jur.  519. 

A  domiciled  Scotchman,  having  ancestral 
property,  but  no  house  in  his  native  country,  by 
accepting  a  commission,  and  serving  in  the- 
Indian  army,  abandoned  his  domicil  of  origin, 
and  acquired  an  Anglo-Indian  domicil.  He 
afterwai^  attained  the  rank  of  general  in  the 
Indian  army,  and  was  made  colonel  of  a  regiment 
and  then  left  India  with  the  intention  of  not 
returning  thither,  but  came  to  Great  Britain, 
where  he  lived  part  of  the  year  in  a  house  which 
he  had  built  on  his  estate  in  Scotland,  and  part 
in  a  hired  house  in  London,  under  circumstances 
which,  if  he  had  been  a  single  man,  would  have 
given  him  again  a  Scotch  domicil ;  but  his  wife 
and  establishment  of  servants  resided  constantly 
at  the  house  in  London : — Held,  that  this  fact 
counterbalanced  the  effect  of  the  other  circum- 
stances, and  proved  that  his '  intention  was- 
pcrmanently  to  reside  in  England  ;  and  that 
therefore  he  must  be  consider^  to  have  aban- 
doned his  acquired  domicil  in  India,  and  acquired 
by  choice,  a  new  one  in  England.  Forbes  v. 
Ftrrhes,  Kay,  341  ;  2  Eq.  R.  178  ;  23  L.  J.,  Ch. 
724  ;  18  Jur.  642  ;  2  W.  R.  263. 

A  testator  had  a  Scotch  domicil  of  origin.  Iik 
1807  he  sailed  from  England  for  the  East  Indies  ;. 
the  vessel  was  wrecked,  and  he  was  taken  prisoner, 
and  confined  at  Verdun  till  1814  :  in  that  year  he 
was  released.  In  1815  he  went  to  India,  and  set 
up  in  business ;  in  1835  he  made  his  will  at 
Calcutta;  describing  himself  as  of  that  place, 
and  appointing  two  persons  resident  at  Calcutta 
his  executors.  In  1836  he  sailed  from  India  in  a 
vessel  bound  for  an  English  port,  and  died  in 
itinere  : — Held,  that  the  domicil  at  the  time  of 
his  death  was  Indian,  and  therefore  no  legacy 
duty  was  payable  upon  his  personal  property. 
LyaUy.Paton,  25  L.  J.,  Ch.  746  ;  4  W.  R.  798. 

An  English  officer  in  the  navy,  upon  half -pay, 
went  to  India,  and  remained  there  as  a  merchant 
for  ten  years,  when  he  died,  having  acquired  & 
very  large  fortune  there.  He  always  received 
his  half -pay,  and  from  time  to  time  applied  for 
and  receivM  fresh  leave  of  absence  : — Held,  that 
he  was  domiciled  in  India,  and  that  legacy  duty 
did  not  attach  upon  his  property  there,  (jochrtll 
V.  Cbckrell,  25  L.  J.,  Ch.  730  ;  2  Jur.  (NJ8.)  727  ^ 
4  W.  R.  730. 

A  Scotchman  by  birth,  after  a  service  of  forty 
years  in  India,  became  insane,  and  was  sent  to- 
England  on  leave.  He  never  recovered  his^ 
faculties,  and  died  in  England : — Held,  that  his 
domicil  was  Anglo-Indian.    Hephurn  v.  Skirving 

9  W.  R.  764. 

The  decisions  that  persons  going  to  India  in 
the  service  of  the  East  India  Company,  thereby 
acquire  an  Anglo-Indian  domicil,  are  excrescence? 
upon,  and  anomalous  to,  the  principles  of  domicil. 
J)revon  v.  Drevon,  4  N.  R.  316  ;  34  L.  J.,  Ch.  129  -,. 

10  Jur.  (N.8.)  717  ;  10  L.  T.  730  ;  12  W.  R.  946. 
A  Scotchman  went  to  India,  entered  into  busi- 
ness, and  resided  there  for  eighteen  years.  He 
then  returned  to  England  for  the  benefit  of  his 
health,  leaving  all  his  property  in  India.  He 
spent  eleven  months  in  England  and  six  months 
in  Scotland,  having  no  fixed  abode  ;  after  which 
time  he  went  back  to  India,  made  his  will, 
describing  himself  as  T.  C,  coffee  planter,  Mysord,. 
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And  died  in  IndiA  a  few  months  after : — ^Held, 
that  he  had  abandoned  his  domicU  of  origin, 
had  acquired  an  Anglo-Indian  domicil,  which  he 
retained  at  his  death,  and  oonseqnentlj  that  his 
luoperty  was  not  liable  to  l^;ac7  chity.  AUardioe 
T.  OnMhWj  33  L.  J^  Ch.  434 ;  10  Jnr.  (zrjs.)  862  ; 
9  L.  T.  674  ;  18  W.  B.  397. 

t.  Othbb  Mattjsbs. 

Lagaey  Duty— Ghinass  DomidLJ—Notwith- 
standing  the  oonstitation  of  the  snpreme  court 
ot  China  and  Japan,  and  the  jurisdiction  con- 
ferred on  that  court  over  British  subjects  having 
a  fixed  place  of  residence  in  China,  a  British 
sabject  cannot  acquire  hj  residence  in  China 
a  new  domicil  so  as  to  exempt  his  personal  estate 
on  death  from  the  operation  of  the  Ijegaey  Duty 
Acts.  TootaTi  DrusU,  In  re,  62  L.  J.,  Ch.  664 ; 
23  Ch.  D.  632 ;  48  L.  T.  816 ;  31  W.  B.  663. 

OoBstraetion  of  Statuta— Grown  Lands  Aliana- 
tlon  Aet.] — ^The  Crown  Lands  Alienation  Act  of 
1868  (31  Vict.  Ko.  46),  enacts  (s.  46)  that  an 
applicant  for  lands  under  the  act  shsJl  make  a 
decLaration  that  he  "  lives  in  Queensland "  : — 
Hold,  that  the  word  '*  live  "  must  be  taken  to 
be  used  in  its  popular  meaning,  denoting  more 
than  a  transient  presence  in  the  colony,  though 
not  necessarily  an  intention  to  create  a  new 
domicil  there,  and  not  excluding  the  possession 
of  a  residence  elsewhere.  FhherT.  Tulljff  47  L.  J., 
P.  C.  69  ;  3  App.  Cas.  627  ;  38  L.  T.  236. 

Held,  also,  that  this  declaration  was  a  material 
base  of  the  contract  created  by  the  act,  and  that 
any  misrepresentation  in  it  avoided  the  whole 
contract.    lb. 

VI.  PBOPEBTY. 

a.  Principles  Applicable  to  Immovable 

A2n>  Movable. 

Generally.] — ^It  is  established  as  a  general 
principle,  that  a  legal  title,  duly  acquired,  in 
any  one  country,  is  a  good  title  over  all  the 
worlfi.  Simpmm  v.  Foffo,  1  H.  &  M.  196 ;  1 
K.  R.  422 ;  d2  L.  J.,  Ch.  249 ;  9  Jur.  (K.&)  403  ; 
8  L,  T.  61 ;  11  W.  R.  418. 

When  the  law  of  a  foreign  country  places  a 
restraint  upon  the  alienation  of  property,  a 
contract  here  respecting  that  property  cannot  be 
enforced  against  the  foreign  law.  Waterkauie 
V.  StanJtfield,  10  Hare,  264  ;  21  L.  J.,  Ch.  881  ; 
16  Jur.  1006  ;  1  W.  R.  11. 

Distribution  of  Estate.  V-Where  a  person 

domiciled  in  one  country  dies  possessed  of 
property  situate  in  another,  the  personal  estate  is 
to  be  applied  and  administered  according  to  the 
law  of  the  place  of  domicil,  and  the  real  estate 
according  to  the  law  of  the  place  where  the  real 
estate  is  situate.  WincheUea  (^Earl)  y.  Oarrety, 
2  Keen,  293  ;  7  L.  J.,  Ch.  99. 

Deeision  of  foreign  Tribunal.] — ^Although 

the  parties  claiming  to  be  entitled  to  the  estate 
of  a  deceased  i)er8on  may  not  be  found  to  resort 
to  the  tribunals  of  the  country  in  which  he 
was  domiciled,  and  although  the  courts  of  this 
country  may  be  called  upon  to  administer  the 
estate  of  a  deceased  person  domiciled  abroad, 
and  may  in  such  a  case  be  bound  to  ascertain  as 
best  they  can  who  according  to  the  law  of  the 
domicil  are  entitled  to  the  estate,  yet  where 
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the  title  has  been  adjudicated  upon  by  the 
courts  of  the  domicil,  such  adjudication  is  bind- 
ing upon  and  must  be  followed  by  the  courts  of 
this  country,  Ihtohin  v.  Wylie  (10  H.  L.  Cas.  1), 
Mnng  v.  Orr-Moinp  (10  App.  Cas.  468),  Doglioni 
V.  OrUpin  (L.  R.  1  M.  L.  301)  ;  even  if  the  judg- 
ment of  the  foreign  court  has  by  the  de&ult  of 
the  party  complaining  of  the  judgment  proceeded 
on  a  mistake  as  to  the  English  law,  Qutriqtis  v. 
Imris  (L.  R.  4  H.  L.  414),  Oodard  v.  Gray  (L.  R. 
6  Q.  B.  139),  or  the  whole  of  the  facts  were  not 
before  the  foreign  tribunal  (Jh  Cone  Brutao  v. 
Rathbone,  6  H.  &  N.  301)  ;  for  the  courts  of  this 
country  do  not  sit  to  hear  appeals  from  foreign 
tribunals,  and  if  the  decision  of  the  foreign 
tribunal  is  wrong,  recourse  must  be  had  to  the 
mode  of  appeal  provided  in  the  foreign  country 
(^Sanh  qf  AudraloMla  v.  Mm,  16  Q.  B.  717). 
Trufort,  In  re,  Trafford  v.  Blanc,  67  L.  J.,  Ch. 
136  ;  36  Ch.  D.  600  ;  67  L.T.  674  ;  36  W.R,  168. 

Qfludaxitd  MM  aeta.]^The  presumption  when 
a  foreign  court  has  purported  to  act  properly 
and  within  its  jurisdiction  is  omnia  rit%  esM 
acta,    Taylor  y.Fard,  29  L.  T.  392 ;  22  W. R.  47. 

Will— -Vot  rtTokad  by  ehange  of  Domidl.]— A 

domiciled  Scotchman  made  a  will,  and  afterwards 
married  in  Scotland.  He  subsequently  acquired 
an  English  domicil,  which  he  retained  until  his 
death : — Held,  that  as  the  wiU  was  valid  as  long 
as  he  remained  in  Scotland,  it  was  not  revoked 
by  his  subsequent  change  of  domicil,  and  was 
entitled  to  probate  in  England.  Beid,  In  goods 
of,  36  L.  J.,  P.  48  ;  L.  R.  1  P.  74  ;  12  Jur.  (N.8.) 
300 ;  13  L.  T.  680 ;  14  W.  R.  316.  And  see 
Bradford  v.  Young,  29  Ch,  D.  617 ;  68  L.  T. 
407  ;  33  W.  R.  860— C.  A. 


foreign  TMhnieal  Language.]— Semble, 


where  a  will  made  in  an  acquired  domicil  uses 
technical  language  of  the  native  domicil,  the 
courts  of  the  acquired  domicil  resort  to  the  law 
of  the  native  domicil  for  the  purpose  of  ascer- 
taining the  meaning  of  such  language.  Martin 
v.  Lee,  4  L.  T.  657. 


BxseutiBg  a  Power  of  Appointment] — 


A  will  of  a  person  who  dies  domiciled  abroad 
disposing  of  personal  estate  in  this  country,  if 
made  in  pursuance  of  a  power  of  appointment, 
and  executed  in  compliance  with  the  requirites 
of  the  power,  is  entitled  to  probate,  though  not 
executed  according  to  the  testamentary  law  of 
the  domicil  or  testator.  Alexander^  In  goode  of, 
29  L.  J.,  P.  93  ;  6  Jur.  (N.8.)  846  ;  2  L.  T.  66 ; 
8  W.  R.  461. 

Where  a  domiciled  Englishman  executes  by 
will  a  general  power  of  appointment  created  by 
a  Scotch  will,  the  case  is  governed  by  the  law 
of  Scotland,  and  consequently  the  appointor 
does  not  thereby  make  the  appointed  property 
part  of  his  general  estate  so  as  to  be  assets  for 
creditors.  Bald,  In  re.  Bald  v.  Bald,  66  L.  J., 
Ch.  624  ;  76  L.  T.  462 ;  46  W.  R.  499. 


Of  Xarried  Woman.] — The  testamentary 


law  of  the  domicil  at  the  time  of  death  does  not 
govern  the  will  of  a  married  woman  made  in 
execution  of  a  power.  Alexander,  In  goods  of, 
29  L,  J.,  P.  93  ;  6  Jur.  (N.8.)  346  ;  2  L.  T.  56 ;  8 
W.  R.  451. 

A  married  woman,  domiciled  in  Scotland, 
made  a  will  under  a  power  in  the  English 
form,  but  not  valid  by  the  law  of  Scotland : — 
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Held,  that  it  was  entitled  to  probate.    HaHy-' 
Imrton,  In  goods  of,  85  L.  J.,  P.  122  ;  L.  R.  1  P.. 
m  J  12  Jup.  (N.B.)  416  ;  14  L.  T.  136. 

DeoMMed   Domiciled   Abroad— Foreign 


Creditors.] — In  the  administration  in  England 
of  the  English  assets  of  a  foreigner  who  died 
domiciled  abroad,  no  priority  is  given  to  English 
creditors  oyer  foreign  creditors,  but  all  take  pari 
passu.  KUebe,  In  re,  Xannreuther  y.  Qeitdhreeht^ 
64  L.  J.,  Ch.  297 ;  28  Ch.  D.  176  ;  52  L.  T.  19  ; 
S3W.B.  391. 

Power  of  Attorney— Xxereise  in  Country 
other  than  that  in  whioh  made— Extent  of 
AntiLority.] — Where  a  power  of  attorney  is 
executed  in  a  foreign  country  in  a  language  of 
that  country,  the  intention  of  the  writer  is  to  be 
ascertained  by  evidence  of  competent  translators 
JEuid  experts,  including,  if  necessaiy,  lawyers  of 
the  country,  as  to  the  meaning  of  the  language 
used,;  and  if,  according  to  such  evidence,  the 
intention  appears  to  be  that  the  authority  shall 
be  acted  upon  in  other  countries,  the  extent  of 
the  authority  in  any  country  in  which  the 
authority  is  acted  upon  must  be  determined  by 
l^e  law  of  that  countiy.  Chatenay  y.  Brazilian 
Submarine  Telegraph  Cb.,  60  L.  J.,  Q.  B.  296  ; 
[1891]  1  Q.  B.  79  ;  63  L.  T.  739 ;  39  W.  B.  65— 

h.  Immovable  Pbopebtt. 

In  GeneraL] — The  lex  loci  rei  site  governs 
exclusively  the  tenure,  title  and  descent  of 
immovable  property.  Fenton  y.  Livingstona^ 
3  Macq.  H.  L.  497  ;  5  Jur.  (na)  1183 ;  7  W.  B. 
671. 

The  incidents  to  immovable  property,  the  right 
of  alienating  or  limiting  it,  and  the  course  of 
succession,  depend  entirely  on  the  law  of  the 
country  where  the  estate  is  situated.  NeUim 
(Earl)  y.  BridpoH  (Lord),  8  Beav.  647  ;  10  Jur. 
1043. 

Duly  to  acquire  a  legal  title  to  immovable 
property,  such  legal  title  must  be  accoiding  to 
the  lex  lod  rei  sitse.  Simpson  v.  Fogo,  1  H.  £  M. 
196  ;  1  N.  B.  422  ;  32  L.  J.,  Ch.  249  ;  9  Jur.  (N.S.) 
403  ;  8  L.  T.  61 ;  11  W.  B.  418. 

Immovable  property  is  regulated  by  the  law  of 
the  country  where  the  land  lies.  Brodio  v. 
Barry,  2  Ves.  &  B.  131 ;  13  B.  B.  37.  S.  P., 
Mliot  V.  Hinto  (Lord),  6  Madd.  16. 

All  questions  as  to  the  burdens  and  liabilities 
of  immovable  property  situate  in  a  foreign  coun- 
try depend  solely  upon  the  lex  loci,  in  the  absence 
of  any  trust  or  personal  contract  affecting  it 
executed  in  this  country.  Harrison  v.  Harrison, 
42  L.  J.,  Ch.  496  ;  L.  B.  8  Ch.  342 ;  28  L.  T.  146  ; 
21  W.  B.  164. 

The  validity  of  a  testamentaiy  disposition  of 
English  leasehold  is  governed  by  the  law  of 
England,  and  not  by  the  law  of  the  testator's 
domiciL  Freke  v.  Carhery  (Lord),  L.  B.  16  £q. 
461  ;  21  W.  B.  835. 

A  child,  bom  in  Scotland  of  unmarried  parents, 
domiciled  in  that  country,  and  legitimated  for 
all  purposes  in  Scotland  by  the  subsequent  mar- 
riage of  the  parents,  is  not  capable  of  inheriting 
lands  in  England.  BirtwhistUi  v.  Vardill,  7 
CL  &  K.  895  ;  West,  500  ;  9  Bli.  (N.a)  32.  &  a, 
nom.  Doe  d.  Birtwhistls  v.  VardiU,  2  Scott  (K.B.) 
828  ;  6  Bing.  (N.O.)  385— H.  L.  (E.)  S.  P.,  Bon's 
Estate,  In  re,  4  Drew.  194  ;  27  L.  J.,  Ch.  98 ; 
3  Jur.  (N.S.)  1192 :  5  W.  B.  836. 


Will  of.] — The  incidents  to  immovable  pro> 
perty,  the  right  of  alienating  or  limiting  it,  and 
the  course  of  succession  to  it,  depend  entirely  on 
the  law  ol  the  country  where  the  estate  is  situ- 
ated. An  estate  in  Sicily  was  granted  to  an 
English  subject,  which  he  disposed  of  by  his  will 
upon  certain  trusts  : — Held,  that  as  he  could  not 
subject  his  successor  to  a  course  of  succession 
different  from  that  which  accorded  with  the 
grant  and  the  law  of  Sicily,  so  neither  conld  he 
subject  the  successor,  as  such,  to  any  duties  or 
obligations  different  ihx>m  the  duties  and  obliga- 
tions which  by  the  grant  and  the  law  of  Sicily 
were  annexed  to  his  holding.  Nelson  (Earl)  ▼. 
BridpoH  (Lord),  8  Beav.  547 ;  10  Jur.  1043. 

Chattels  Boal.]— The  validity  of  a  testa- 
mentary disposition  of  an  English  leasehold  is 
g>vemed  by  the  law  of  England,  and  not  by  the 
w  of  the  testator's  domicil.  Freke  v.  Carhery 
(Lord),  L.  B.  16  Eq.  461  ;  21  W.  B.  835. 

A  French  subject,  domiciled  and  resident  in 
France,  by  his  will,  executed  as  required  by  the 
1  Vict.  c.  26  (but  not  made  and  executed  as 
required  for  the  validity  thereof  by  the  law  of 
France),  bequeathed  his  personal  estate  in  Eng- 
land and  Ireland  to  trustees,  whom  he  also 
named  executors,  and  he  gave  and  devised  lease- 
holds for  years  in  Cork,  in  Ireland,  and  all  other 
his  real  estate  and  chattels  real  in  England  and 
Ireland  to  the  same  trustees : — Held,  that  the 
will  was  valid  as  to  the  chattels  real,  but  invalid 
as  to  t^e  personal  property  of  the  testator,  other 
thim  the  chattels  real,  and  so  far  as  it  purported 
to  appoint  executors,  or  to  revoke  any  prior  testa- 
mentary disposition  of  personal  property  other 
than  chattels  real,  and  the  coart  granted  to  the 
trustees  in  that  character  alone  administration 
cum  test.  ann.  limited  to  the  chattels  real  in 
Ireland.  De  Fogassieras  v.  Duport,  11 L.  B.,  Ir. 
123. 


Construction — Specifio  Deyise  to  Children 


of  named  Perton—Cliild  Legitimated  by  snbso- 
qnont  ICarriago  J — ^The  rule  laid  down  in  Doe  d. 
BiHwhistle  v.  Vardill  (5  B.  &  C.  438),  that  an 
antenatus  son  cannot  inherit  English  land  as 
heir,  relates  only  to  descent  on  an  intestacy,  and 
does  not  affect  the  case  of  a  specific  devise  to 
children.  The  testator  devised  specifically  a 
share  of  real  estate  and  also  a  share  of  personalty 
upon  trust  for  his  son  ELarry  for  life,  and  then 
for  his  children.  Harry  acquired  a  domicil  at 
the  Cape  of  Good  Hope,  and  died  there,  leaving, 
amongst  other  children,  a  son  John,  born  before 
marriage,  but,  according  to  Cape  law,  legitimated 
by  the  subsequent  marriage  of  his  parents : — 
Held,  tlmt  John  was  entitled  to  a  share  of  both 
the  real  and  personal  estate.  Grey,  In  re,  Grey 
V.  Stamford  (Earl),  61  L.  J.,  Ch.  622 ;  [1892] 
3  Ch.  88  ;  41  W.  B.  60. 

Snocesfion  to.] — ^A  child,  bom  in  Scotland  of 
unmarried  parents,  domiciled  in  that  coantry, 
and  who  afterwards  intermarry  in  Scotland, 
though,  by  the  laws  of  ScotUmd,  capable  of 
inheriting  lands  in  that  country,  is  not  capable 
of  inheriting  lands  in  England.  BiHwhistle  v. 
Vardill,  7  CL  &  F.  896  ;  West,  600  ;  9  Bli.  (N.s.) 
32.  S  C,  nom.  Doe  d.  BiHwhistle  v.  Vardill,  2 
Scott  (N.B,)  828 ;  6  Bing.  (N.B.)  385— H.  L.  (E.) 

An  ante-nuptial  son,  bom  in  Scotland  of 
Scotch  parents,  who  was  l^timised  according  to 
Uie  law  of  Scotland,  by  the  subsequent  marriage 
of  his  parents,  settled  in  England  and  purchased 
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freehold  property.  The  son  died  intestate  and 
anmarried,  leaying  his  father  snryiving  him  : — 
Held,  that  the  fiither  was  incapable,  under  the 
3^4  WilL  4,  c  106,  s.  6,  of  inheriting  real  estate 
from  his  son,  although  that  son  was  legitimate 
by  the  law  of  England  as  to  his  personal  status. 
The  property,  therefore,  escheated  to  the  Grown. 
JDoiCi  Estate,  In  re,  4  Drew.  194  ;  27  L.  J.,  Ch.  98  ; 
3  Jut.  (N.B.)  1192 ;  6  W.  R.  836. 

Chattels  Seal.] — Succession  to  chattels 


real  depends  on  the  law  of  the  country  wherein 
they  are  situate,  and  not  on  that  of  the  deceased's 
domicil ;  and  in  case  of  intestacy  the  right  to 
administration  as  to  chattels  real  must  follow  the 
right  of  succession  to  them ;  and  it  is  not  the 
practice  of  the  Court  of  Probate  to  limit  its 
.grants  by  the  measure  of  the  beneficial  interest  of 
the  grantee.  Oentili,  In  goods  of,  Tr.  B.  9  Eq.  541. 
Leaseholds  in  England,  belonging  to  a 
domiciled  Scotchman,  deTolve,  in  case  of  his 
intestacy,  upon  the  persons  entitled  according  to 
the  English  Statute  of  Distributions.  Dunoan  v. 
Lavjson  or  Duncan  and  Zawson,  In  re,  58  L.  J., 
Ch.  502 ;  41  Ch.  D.  394  ;  60  L.  T.  732  ;  37  W.  R. 
524  ;  53  J.  P.  532. 


Sale  under  Partition  Act.] — ^A  fund  of 


upwards  of  13,0002  consols,  representing  the  pro- 
ceeds of  sale  of  real  estate,  the  absolute  property 
of  a  foreign  lunatic,  which  had  been  sold  by 
order  of  the  court  under  the  powers  of  the 
Partition  Act,  1868,  was  standing  in  court  to  the 
credit  of  the  lunatic.  Hie  curator  ad  bona  of  the 
lunatic,  duly  appointed  according  to  the  law  of 
the  country  in  which  the  lunatic  resided,  and 
who  according  to  that  law  had  the  fullest  powers 
and  control  over  the  lunatic's  real  and  personal 
estate,  petitioned  for  the  transfer  of  the  fund  to 
him  :— -Held,  that  the  fund,  representing  real 
estate  sold  under  special  legislation,  was  subject 
to  the  laws  of  this  country  relative  to  real  estate, 
and  must  remain  in  court  as  a  fund  which  might 
devolve  upon  the  heir-at-law  of  the  lunatic,  and 
that  the  curator  ad  bona  was  only  entitled  to 
receive  the  dividends.  Orimtoood  v.  Bartels,  46 
L.  J.,  Ch.  788 ;  25  W.  R.  843. 

AotioBs  in  H"g»»i«  Oovrti  with  respect  to 
Forrign  Lands — ^Trespass.]  —  An  action  for 
damage  for  trespass  to  land  situated  in  a  foreign 
country,  founded  on  a  disputed  claim  of  title  to 
such  land,  cannot  be  tried  in  the  courts  of  this 
country.  British  Sovth  Africa  Co,  v.  Oomparikia 
de  Mozambique,  63  L.  J.,  Q.  B.  70  ;  [1893]  A.  C. 
«02  ;  6  R.  1 ;  69  L.  T.  604—H.  L.  (E.) 

Ord.  XXXVI.  r.  1  (R.  S.  C,  1883),  which 
abolishes  local  venues,  is  a  rule  of  procedure 
only,  and  does  not  affect  the  jtirisdiction  of  the 
courts  of  this  country.  The  Judicature  Acts 
and  Rules  deal  with  procedure  onlv,  and  do  not 
confer  any  new  right  of  action.    lo. 

Waste.] — On  a  bill  for  a  partition  of 


lands  in  Ireland,  and  an  account  of  waste  oom< 
mitted  there,  a  demurrer  was  allowed  as  to  the 
partition,  and  overruled  as  to  the  account. 
Xenncdf  y.  Cassillu  CEarl),  2  Swanst.  323. 

liability  fbr  Waste  nnder  Implied  Con- 


tract—  Tort  —  Aetio  Personalis  moritor  cum 
Personi.1 — ^The  possessor  of  Austrian  entailed 
estates  died  domiciled  in,  and  leaving  property 
in,  England.  By  the  law  of  Austria  the  possessor 
is  under  an  obligation  to  hand  over  the  property 
io  the  successor  in  as  good  a  state  as  when  he 


received  it,  and  is  liable  for  deterioration, 
whether  voluntary  or  permissive,  unless  it  occurs 
without  any  fault  of  his,  and  he  is  entitled  to 
compensation  for  improvements  made  by  him. 
The  successor  brought  a  creditor's  action  in 
England  against  the  English  executrix,  in  which 
it  was  admitted  by  the  parties  that  there  was 
some  deterioration,  and  also  that  some  improve- 
ments had  been  made.  The  court  below  made 
a  decree  for  administration  with  liberty  to  the 
plaintiff  to  take  proceedings  in  the  courts  of  the 
countries  in  which  the  estates  were  situate,  to 
establish  the  amount  of  his  claim : — Held,  on 
appeal,  that  the  objection  that  the  plaintiff's 
claim  was  for  a  tort  analogous  to  waste,  and 
therefore,  according  to  English  law,  died  with 
the  person,  and  could  not  be  enforced  in  an 
English  court,  was  not  sustainable,  for  that  the 
deteriorations  were  not  to  be  regurded  as  torts, 
but  as  breaches  of  an  obligation  in  the  nature 
of  an  implied  contract ;  but  that  the  accounts  in 
an  administration  suit  ought  not  to  be  directed 
till  it  was  ascertained  that  a  sum  was  due  to  the 
plaintiff.  Batthyany  v.  Waif  ord,  56  L.  J.,  Ch. 
881  ;  86  Ch.  D.  269  ;  57  L.  T.  206  ;  35  W.  R.  814 
— C.A. 


Upon  Contraets  relating  te.l — ^A  contract 

between  domiciled  Englishmen  relating  to  real 
estate  in  a  foreign  country,  is  governed  by  English 
law,  and  is  therefore  cognisable  by  the  courts  of 
this  country,  although  it  has  been  adjudicated 
upon  by  the  courts  of  the  country  in  which  the  real 
estate  is  situate.  Cood  v.  Cood,  33  Beav.  314  ;  3 
N.  R.  275  ;  33  L.  J.,  Ch.  273  ;  9  Jur.  (N.8.)  1335. 

A.  and  B.  were  entitled  to  real  estate  in  Chile. 
A.,  who  was  residing  there,  wrote  to  B.  in  this 
country,  offering  to  purchase  his  interest  in  the 
property.  B.  replied  in  terms  which  would 
warrant  A.  in  concluding  that  he  had  accepted 
the  offer.  Nothing  further  was  done  on  either 
side  during  a  period  of  thirteen  years  to  ratify  or 
annul  the  contract : — Held,  that  B.  was  barred 
by  lapse  of  time  from  disputing  the  existence  of 
the  contract.    Ih. 

S.  h,  Co.,  German  merchants,  carrying  on  busi- 
ness in  London  and  Shanghai,  being  in  Prussia, 
entered  into  verbal  negotiations  with  H.  &  Co., 
merchants  in  Prussia,  for  opening  a  credit  with 
H.  &  Co.,  against  which  S.  &  Co.  were  to  draw 
bills  to  a  certain  amount.  As  a  security  S.  &  Co. 
proposed  to  deposit  with  H.  h,  Co.  the  title  deeds 
of  real  estate  at  Shanghai.  These  negotiations 
were  subsequently  carried  on  by  letters,  written 
by  S.  Jc  Co.  from  London  and  H.  &  Co.  from 
Prussia.  A  final  contract  was  completed  by  a 
letter  written  by  S.  &  Co.  from  London,  trans- 
mitting the  title  deeds  to  H.  &  Co.,  and  under- 
taking to  register  the  mortgage  at  Shanghai,  as 
required  by  the  law  there.  S.  &  Co.  liquidated 
their  affairs  by  arrangement  in  the  London 
bankruptcy  court.  They  were  indebted  in  a 
large  amount  to  H.  &  Co.,  under  the  above- 
mentioned  contract.  H.  &  Co.  applied  for  an 
order  that  the  trustee  in  liquidation  should  convey 
the  real  estate  to  them.  The  mortgage  had  not 
been  registered  in  Shanghai,  and  without  such 
registration  was  incomplete  according  to  the  law 
of  Shanghai : — Held,  that  by  whatever  law  the 
contract  was  governed  it  was  personally  binding 
on  S.  &  Co.,  imd  the  real  estate  was  ordered  to  he 
sold,  and  the  proceeds  paid  to  H.  &  Co.  HoU- 
hausen,  Ex  parte,  Soheibler,  In  re,  44  L.  J.,  Bk. 
26  ;  L.  R.  9  Ch.  722  ;  31  L.  T.  13. 

Held,  semble,  that  looking  to  the  nature  of  the 

9—2 
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secnritj,  and  the  letter  hj  which  the  deposit  was 
oompleted,  and  which  was  written  and  posted  in 
'London,  the  contract  must  be  constraed  according 
to  the  law  of  England.    Jh. 

By  Scotch  law  an  instmment  nnder  seal  is  not 
necessary  for  the  conveyance  of  a  sporting  right, 
and  therefore  the  stipulations  of  an  unsealed 
lease  made  between  Englishmen  in  England  of 
a  sporting  right  oyer  land  in  Scotland  may  be 
enforced  by  action  in  the  English  courts,  as  the 
provision  of  the  law  of  England,  that  an  instm- 
ment under  seal  is  necessary  for  the  conveyance 
of  a  right  to  an  incorporeal  hereditament,  is  not 
part  of  the  lex  fori.  Even  if  such  lease  were 
mvalid  for  want  of  a  seal,  the  lessee,  after  having 
had  enjoyment  of  the  right,  could  not  set  up  the 
invalidity  as  a  defence  to  an  action  for  breach 
of  a  stipulation  in  the  lease  to  leave  a  good 
breeding  stock  of  game  on  the  ground  at  the 
termination  of  the  lease.  Adams  v.  Clutterhueh^ 
62  L.  J.,  Q.  B.  607 ;  10  Q.  B.  D.  408  ;  48  L.  T. 
614  ;  31  W.  R.  723. 

Court  of  Equity.] — ^An  action  was  brought 

against  the  executors  and  trustees  of  a  will  to 
recover  a  share  of  the  proceeds  of  sale  of  a  house 
in  Dresden,  which  had  been  sold  by  C.  S.  H.,  the 
testator  in  the  action.  The  plaintifb  alleged 
that,  upon  the  death  of  Colonel  H.,  a  domicued 
Irishman,  who  died  in  February,  1853,  one 
moiety  of  the  house,  subject  to  a  certain  life 
interest  therein,  devolved  by  Saxon  law,  as  to 
three-fourth  parts  thereof,  on  G.  G.,  his  daughter. 
That  lady  di(Kl  in  1863,  leaving  her  husband,  J.  G. 
flurviving  her,  and  he  thereupon,  by  Saxon  law, 
became  entitled  to  all  her  property,  movable  and 
immovable,  including  her  interest  in  the  house. 
The  plaintifEs  were  the  administrator  and  the 
next  of  kin  of  J.  G.,  who  died  intestate.  The 
defendants  denied  the  'alleged  title  of  the  plain- 
tifb, and  contended  that  G.  S.  H.  hdd  the  nouse 
as  sole  and  legal  owner  for  his  own  use  and 
benefit.  All  the  parties  interested  were  resident 
within  the  jurisdiction : — Held,  that  this  being  a 
contested  claim  to  real  property  situate  in 
Dresden,  the  question  must  be  determined  by 
the  law  of  Saxony  as  to  immovables  ;  and  where 
the  only  ground  for  instituting  proceedings  in 
this  country  was  the  fact  that  the  defendants 
were  residents  here,  the  court  had  no  authority 
to  adjudicate  on  the  case,  and  the  action  must 
therefore  be  dismissed.  Hawthorne^  In  re, 
Graham  v.  Mauey^  52  L.  J.,  Ch.  750 ;  23  Oh.  D. 
743  ;  48  L.  T.  701 ;  32  W.  R.  147. 

Equities.] — Whether  the  court  will  en- 
force against  defendants,  having  in  their  hands 
proceeds  of  the  sale  of  land  situated  out  of  the 
jurisdiction,  the  equities  to  which  such  proceeds 
would  have  been  subjected  if  the  land  had  been 
situated  within  the  jurisdiction  depends  upon 
the  question  whether  the  contract,  which  is 
sought  to  be  enforced,  was,  or  was  not,  by  the 
lex  loci  rei  sit«e,  capable  of  being  fulfilled. 
Waterhouw  v.  Stansfield,  9  Hare,  284;  21 
L.  J.,  Ch.  881 ;  16  Jur.  1006  ;  1  W.  R.  11. 

If  a  contract  relating  to  land  situated  out  of 
the  jurisdiction  be  one  which  the  lex  loci  rei 
sitsB  renders  incapable  of  fulfilment,  the  court 
will  not  enforce  the  contract  against  the  pro- 
ceeds of  a  sale  of  such  land  coming  to  the 
possession  of  parties  within  the  jurisdiction, 
though  they  take  such  proceeds  bound  by  the 
same  equity  as  affected  the  party  to  the  contract 
under  whom  they  claim.    lb. 


The  rights  of  the  parties  interested  in  the 
proceeds  of  the  sale  of  lands  situated  out  of  the 
jurisdiction  do  not  cease  to  be  governed  by 
the  lex  loci  rei  sitss  by  the  circumstance  of  such 
proceeds  being  brought  in  specie  within  the 
jurisdiction.    Ih, 

A  law  permitting  alienation  of  land  only 
upon  the  terms  of  the  proceeds  being  applied 
in  a  particular  manner  is  a  restraint  upon 
alienation,  and  restraints  upon  the  alicnatioii 
of  land  are  always  governed  by  the  lex  loci  rei 
sitse.    Ih, 


JLdmiiiistratloiLl— A  testator,  domiciled 


in  England,  dies  seised  of  lands  in  a  foreign 
country,  which,  by  the  law  of  that  country,  and 
also  by  the  will,  are  charged  with  his  debts  ;  the 
assets,  being  insufScient  for  the  payment  of  hia 
simple  contract  debts,  the  produce  of  those 
lanas  must  be  applied  among  tne  simple  contract 
creditors,  according  to  the  priorities  recognised 
by  the  law  of  the  country  where  the  lands  are 
situate.    Hamon  v.  Walker^  7  L.  J.  (0.8.)  Ch.  136. 

All  questions  as  to  the  burdens  and  liabilitiea 
of  real  estate  situate  in  a  foreign  country  depend 
solely  upon  the  lex  loci,  in  the  absence  of  any 
trust  or  personal  contract  affecting  it  executed 
in  this  country.  Harrison  v.  jodrrison,  42 
L.  J.,  Ch.  495  ;  L.  R.  8  Ch.  342 ;  28  L.  T.  145  ; 
21  W.  R.  164. 

Therefore,  when  a  testator  devised  real  or 
heritable  estate  in  Scotland,  and  gave  a  legacy 
to  his  heir  according  to  the  law  of  ScotUnd^ 
who  elected  to  take  against  the  will,  and  his 

Sersonal  estate,  though  sufScient  to  pay  hia 
ebts,  was  not  suflScient  to  u&y  in  full  the 
legacies  given  by  the  will  and  the  costs  of  a  suit 
instituted  for  the  administration  of  the  estate  : 
— Held,  that  there  must  be  an  inquiry  whether, 
by  the  law  of  Scotland,  the  descended  real 
estate  or  heritable  estate  was  liable  to  the  pay- 
ment of  any  and  which  of  the  debts  of  the 
testator,  and,  if  so,  whether  it  was  so  liable, 
primarily,  or  in  exoneration  of  the  personal 
estate  in  favour  of  the  legatees.    lb. 


'  FrauduloBt    Convoyaneo.]  —  Court    of 

•  TH  %  ^      $11  !•  T  A    A  _1         1  A 


equity  in  England  will  relieve  against  fraudulent 
conveyances  gained  of  lands  in  Ireland,  when 
defendant  is  in  England.  Arglasssy,  Mnschamp^ 
1  Vem.  76  ;  2  Ch.  Rep.  266. 

This  court  having  jurisdiction  in  personam 
upon  equity  arising  out  of  transactions  con- 
cerning lands  abroad,  particularly  if  in  the 
British  dominions,  a  pxu*chase  of  an  estate  in 
the  West  Indies,  by  a  creditor  under  his  own 
execution,  was,  upon  the  circumstances,  held 
only  a  security  for  the  debt,  the  expenses  of 
the  proceeding,  and  the  incumbrances  paid  by 
him  with  interest;  and  subject  thereto,  a  re- 
conveyance was  decreed.  .Cranstown  (^Lord)  v. 
Johnston^  3  Ves.  J.  170  ;  3  R.  R.  80. 

PartltioiL] — On  a  bill  for  a  partition  of 

lands  in  Ireland,  and  an  account  of  waste  com- 
mitted there,  a  demurrer  was  allowed  as  to  the 
partition,  and  overruled  as  to  the  account. 
Kennedy  v.  GusUlis  ^Earl)^  2  Swanst.  328. 

•^^  Xortgage.] — ^A  company  with  an  offtoe  in 
London,  and  having  house  property  at  Florence, 
raised,  under  powers  in  its  articles,  a  sum  of 
money  by  the  issue  of  obli^tions  payable  to 
bearer,  whereby  it  purported  to  "  bind  itself,  its 
successors  and  assigns,  and  all  its  estate,  property 
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and  df ecta,"  reserving  the  right  to  redeem  a  part 
of  the  obligations  (to  be  determined  by  drawings) 
in  each  of  eight  sncoessive  years.  SubeequenUy, 
by  a  mortgage  in  the  Italian  form,  registered  at 
Florence,  the  company  mortgaged  the  property 
to  a  bank  with  a  lA>ndon  t>ffioe,  which  had  notice 
of  the  obligations.  The  bank  having  taken  pro- 
ceedings in  the  tribunal  at  Florence  to  enforce 
its  mortgage,  an  action  was  brought  on  behalf  of 
the  holders  of  the  obligations  against  the  company 
and  the  bank,  claiming  to  be  mortgagees  of  the 
Florence  property  in  priority  to  the  bank.  On 
motion  to  restrain  the  sale  of  the  property : — 
Held,  that  the  obligations  were  not  mortgages, 
but  simply  bonds.  Nortoii  v.  Florence  Land  and 
Public  Warki  Co.,  7  Ch.  D.  332 ;  38  L.  T.  377. 

Held,  also,  that  even  if  they  created  a  charge 
on  the  company's  property,  they  could  not  be 
enforced  as  against  the  bank  claiming  under  a 
registered  mortgage  at  Florence ;  and  that,  the 
matter  being  already  before  the  tribunal  of 
the  country  where  the  property  was  situated,  the 
court  of  chancery  would  not  interfere.    Ih. 

An  American  company,  having  large  con- 
cessions in  Lower  GaUfomia,  Mexico,  issued 
debentures  charging  the  lands.  The  plaintifb, 
who  were  Engli^,  held  some  of  the  deb^itures, 
but  in  order  to  have  a  valid  claim  on  the  lands  it 
was  necessary,  according  to  Mexican  law,  to 
register  there  a  deed  of  hypothecation.  Hie  Ameri- 
can company  transferred  their  undertaking  and 
assets  to  an  English  company  expressly  subject  to 
the  debenture  charges,  and  the  English  company 
registered  the  instrument  of  tra^isf  er  in  Mexico. 
The  plaintiils  never  registered  a  deed  of  hypothe- 
cation. The  English  company  claimed  the  right  to 
dispose  of  the  limds  without  regard  to  the  interests 
of  the  plaintifEs.  The  plaintilEs  brought  an  action 
against  the  English  company  for  a  declaration 
that  they  were  entitled  to  a  first  charge  on  the 
lands  and  for  an  accoun  t,  and  moved  for  a  receiver. 
The  court,  without  formerly  deciding  whether  it 
had  jurisdiction  to  appoint  a  receiver  over  mort- 
gaged property  situate  in  a  foreign  country, 
declined  to  do  so  under  the  circumstances  men- 
tioned below,  but  held  that  the  English  company 
having  acquired  the  lands  subject  to  the  plaintifb' 
charge  and  to  the  obligation  of  satisfying  it,  they 
and  their  directors  personally  would  be  responsible 
to  the  court  if  they  applied  any  part  of  the  pro- 
ceeds  of  the  lands  without  making  provision  for 
the  plaintifb'  claims,  and  might  be  restrained 
from  so  doing.  Mercantile  Investment  Co,  v. 
Riter  Plate  Trust  Co,,  61  L.  J.,  Ch.  473 ;  [1892]  2 
Ch.  303 ;  66  L.  T.  711. 

According  to  English  law,  an  equitable  mort- 
gage was  effected  of  Scotch  property.  The  special 
case  found,  that  **  by  the  law  of  Scotland  no  lien 
or  equitable  mortgage  on  the  estate  in  question 
was  created  by  the  deposit " : — Held,  nevertheless, 
that  the  parties  contracting,  as  well  as  the 
assignees  under  a  subsequent  fiat  against  the 
mortgagors,  being  resident  here,  the  property  came 
to  the  hands  of  the  assignees  charged  with  the 
equity,  and  therefore  they  were  bound  to  pay  the 
mortgage  debt  out  of  the  proceeds  of  the  particular 
property.  Pollard,  Ex  parte,  Courtney,  In  re, 
Mont,  k,  G.  239  ;  4  Deac.  27. 

The  courts  of  this  country  will  apply  the  general 
law  thereof,  being  abstractedly  just  and  not 
founded  on  any  peculiar  technical  rule,  to  ques- 
tions relating  to  lands  in  a  colony  where  a 
different  system  of  jurisprudence  prevails,  unless 
it  is  suggested  or  shown  that  the  laws  of  the 
colony  are  different  on  the  point  in  question : — 


Held,  therefore,  that  the  mortgagee  of  an  estate 
in  Demerara  was  not  to  be  bound  to  produce 
his  securities  for  Inspection  before  payment. 
Bentinok  v.  WUlink,  2  Hare,  1.  Gp.,  Smith  v. 
Gould,  4  Moore,  P.  G.  21  ;  6  Jur.  543. 

A.  lent  money  to  B.  on  mortgage  of  land  in 
Demerara,  to  be  repaid  by  bills  on  Scotland  : — 
Held,  that  the  contract  was  governed  by  the  law 
of  Scotland,  and  that  moneys  having  been  paid 
from  B.  to  A«,  which  according  to  that  law  were 
referable  to  other  debts,  the  mortgage  was  still 
subsisting  for  the  whole  amount.  CampheU  v. 
Dent,  2  Moore,  P.  G.  292. 

Aloan  was  secured  by  the  issue  of  bonds  bearing 
coupons  for  twenty  half-yearly  payments  of 
interest,  on  the  1st  of  June  and  1st  of  December, 
such  bonds  to  be  redeemable  by  half-yearly 
drawings  of  at  least  five  per  cent,  on  the  total 
amount  of  the  loan.  A  dfeed  was  executed,  by 
which  the  borrowers  granted  certain  foreign  rail- 
ways to  trustees,  and  covenanted  with  them  to 
remit  half-yearly  sums  sufficient  to  pay  the 
amount  of  interest  and  moneys  required  for 
redemption.  On  each  1st  of  Decemh«r  and  1st 
of  June  the  moneys  so  to  be  remitted  were  to  be 
applied  in  payment  of  the  principal  sums  secured 
by  such  of  the  bonds  as  should  have  been  drawn 
on  the  preceding  Ist  of  November  and  1st  of  May, 
as  the  case  might  be,  and  of  the  interest  on  such 
of  the  bonds  as  should  be  outstanding  and  bearing 
interest  which  would  become  payable  on  such  1st 
of  December  or  1st  of  June ;  but  it  was  declared 
that  no  interest  should  be  payable  on  any  drawn 
bond  after  the  day  fixed  for  its  redemption.  In 
case  of  default  in  the  remittances,  the  trustees 
were  to  enter  into  possession  of  the  railways,  and 
apply  the  net  profits  in  payment  of  all  arrears  of 
interest  due  on  such  of  the  bonds  as  should  be 
outstanding  and  bearing  interest ;  in  redemption 
of  such  an  amount  of  bonds  as  ought  to  have  been 
redeemed  on  any  previous  1st  of  June  or  1st  of 
December,  but  might  not  have  been  redeemed 
through  failure  of  the  borrowers  to  remit  funds ; 
and  lastly  in  pavment  of  the  future  interest  on 
the  bonds  and  the  redemption  of  the  same  in  any 
future  half  year;  and  after  full  payment  and 
satisfaction  of  all  the  principal  moneys  and 
interest  secured  by  the  bonds,  the  trustees  were  to 
hold  the  surplus  in  trust  for  the  borrowers. 
De&ult  was  made  in  the  remittances,  the  trustees 
took  possession,  and  in  November,  1876,  had  a 
fund  in  hand  out  of  which  they  proposed  to  pay 
interest  on  the  undrawn  bonds  only.  Bonds  to 
the  amount  of  10  per  cent,  on  the  whole  loan  had 
been  drawn  in  November,  1875,  and  May,  1876, 
but  had  not  been  paid  through  want  of  funds : — 
Held,  that  drawn  bonds  which  remained  unre- 
deemed through  failure  of  the  borrowers  to 
provide  funds,  could  only  be  redeemed  by  pay- 
ment of  the  principal  with  interest  up  to  the  time 
of  payment  QordtUo  v.  Weguelin,  46  L.  J.,  Gh. 
691  ;  5  Gh.  D.  287  ;  36  L.  T.  206  ;  25  W.  R.  620 
— C.A, 

Held,  that  the  funds  were  to  be  applied  in  the 
first  place  in  payment  of  interest  pari  passu  on 
undrawn  bonds,  and  on  drawn  oonds  which 
remained  unpaid  through  the  failure  of  the 
borrowers  to  provide  funds  ;  dissentiente  Brett 
J.  A.,  who  was  of  opinion  that  Uie  payment  of 
interest  on  undrawn  bonds  had  priority  over  the 
payments  in  redemption  of  drawn  bonds.    Ih, 

Lien.] — ^Where  there  is  no  privity  between 

the  plaintiff  and  the  defendant,  a  plaintiff  in  this 
country  cannot,  as  against  a  defendant   also 
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residlDg  in  this  ooantry,  enforce  a  lien  on 
immovable  property  of  the  defendant  situate  out 
of  the  jurisdiction  of  the  court.  Nbrris  v.  Chum" 
brei,  3  De  O.  F.  &  J.  583  ;  7  Jur.  (N.8.)  689  ;  4 
L.  T.  345  ;  9  W.  R.  794.  Affirming  29  Beav. 
246 ;  30  L.  J.,  Ch.  285. 

The  court  will  not  pronounce  a  decree,  even 
in  personam,  where  it  cannot  be  enforced  with- 
out the  intervention  of  a  foreign  couit.    lb, 

A  suit  by  a  plaintiff  in  England  against 
defendants,  also  residing  in  England,  to  enforce 
a  lien  on  real  estate  in  Prussia,  can  only  be 
sustained  by  special  circumstances  arising  out 
of  the  dealings  between  the  parties,  but  where 
no  privity  existed  between  the  plaintiff  and  the 
defendants,  and  where  the  principal  parties  were 
Prussians,  and  not  amenable  to  the  jurisdiction 
of  the  court,  the  bill  was  dismissed.    lb. 

It  a  plaintiff  makes  out  a  case  which  entitles 
him  to  a  declaration  of  lien  upon  the  real  estate 
of  a  defendant  out  of  the  jurisdiction,  the  court 
will  make  it,  and,  in  some  cases,  grant  a  receiver, 
but  it  will  leave  the  plaintiff  to  make  it  avail- 
able or  not  as  he  can  by  means  of  the  foreign 
tribunals.    lb. 

Specific    Pcrfbrmancc]  —  A    contract 

between  domiciled  Englishmen  relating  to  im- 
movable property  in  a  foreign  country  is  governed 
by  English  law,  and  is  therefore  cognisable  by 
the  courts  of  this  country,  although  it  has  been 
adjudicated  upon  by  the  courts  of  the  country 
in  which  the  real  estate  is  situate.  Cood  v.  Qwd^ 
38  Beav.  314  ;  3  N.  R.  275  ;  33  L.  J.,  Ch.  273  ; 
9  Jut.  (n.s.)  1335. 


TnL8ts.]~Bill  lies   here  to  be  relieved 


touching  a  trust  of  lands  in  Ireland,  defendant 
being  in  England.  KUdare  (^EarV)  v.  Euitaee^ 
1  Vem.  405. 

Where  land  in  Sardinia  was  devised  by  a 
domiciled  Englishman  by  an  English  will  upon 
trust  for  sale,  which  was  a  valid  trust  accor^g 
to  Italian  law,  and  upon  trust  to  hold  the  pro- 
ceeds, which  were  directed  to  be  invested  in 
English  securities,  upon  oeri;ain  trusts  which 
were  invalid  according  to  Italian  law,  the  validity 
of  the  trusts  of  the  proceeds  of  sale  must  be 
determined  by  the  English  law.  But  before  the 
sale  of  the  lands  by  the  trustees,  the  foreign  law 
must  determine  the  persons  by  whom  the  rents 
and  profits  are  to  be  received.  Piercy,  In  re. 
JVhUioham  v.  Piereyy  64  L.  J.,  Ch.  249  ;  [1895] 
1  Ch.  83 ;  13  R.  106 ;  71  L.  T.  745  ;  43  W.  R. 
134. 

Where  a  7orei|^  Trlbimsl  has  already 

abjudicated  on  tlie  Claim.] — Jurisdiction  upon  a 
contract  concerning  an  estate  in  colony  ;  but  the 
question,  upon  the  construction  of  the  contract 
for  a  security  by  way  of  mortgage,  having  bem 
before  a  court  of  competent  jurisdiction  in  the 
colony,  and  a  foreclosure  and  judicial  sale 
directed,  the  allegations  of  fraud  merely  general 
and  denied,  an  injunction  was  refused.  White 
V.  Hall,  12  Ves.  321  ;  8  R.  R.  324.  S.  P.,  Kennedy 
V.  Camllie  (^JSarl\  2  Swanst.  323;  TrufoH, 
In  re,  Trafford  v.  BUvnc^  57  L.  J.,  Ch.  135 ;  36 
Ch,  D.  600  ;  57  L.  T.  674 ;  31  W.  R.  163.  And 
see  Chod  v.  Cood,  supra. 

Eridcnce.] — ^The  courts  of  this  country, 

in  dealing  with  real  property  in  Jamaica,  will  be 
guided  by  the  law  of  evidence  in  Jamaica. 
TuUoch  V.  HaHley,  1  Y.  &  C.  C.  C.  114. 


e.  Movable  Property. 


In  Oeneral.] — Foreign  personal  assets  aje 
governed  by  the  lex  domicilii  of  the  deceased 
owner  for  the  purpose  of  succession  and  enjoy- 
ment. For  the  purpose  of  legal  representation^ 
of  collection  and  of  administration  as  distin- 
guished from  distribution  among  the  successors^ 
they  arc  governed  by  the  lex  loci.  Blackuntod  v. 
Beg.,  52  L.  J.,  P.  C.  10  ;  8  App.  Cas.  82 ;  48  L.  T. 
441  ;  31  W.  R.  645— P.  C. 

Personal  property,  having  no  situs  of  its  own^ 
follows  the  domicil  of  its  owner.  Thovteon  v. 
Advocate- General,  1  CL  &  F.  1— H.  L.  (Sc.) 

The  law  of  the  domicil  of  a  testator  governs 
questions  of  testacy  and  intestacy,  of  the  oon- 
struction  of  the  will,  and  of  the  rights  of  those; 
who  claim  to  be  his  next  of  kin.  Enohin  v. 
Wylie,  10  H.  L.  Cas.  1 ;  31  L.  J.,  Ch.  402 ;  8  Jur. 
(N.S.)  897 ;  6  L.  T.,  263  ;  10  W.  R.  467— H.  L.  (E.) 

The  law  of  the  domicil  of  a  deceased  person 
governs  the  succession  to  his  personal  estate 
wherever  situate,  but  the  estate  itself  must  be 
administered  in  the  country  in  which  posseasioA 
is  taken  of  it  under  lawful  authority.  Preston  v. 
MelvUU  (VUcount),  8  CI.  &  F.  1— H.  L.  (Sc.) 

In  dealing  with  the  succession  to  deceased 
foreigners,  the  court  is  bound  by  the  law  of 
domicil  at  the  time  of  death.  Lynch  v.  Paror' 
guay  Government,  40  L.  J.,  P.  81 ;  L.  R.  2  P.  268  ; 
25  L.  T.  164  ;  19  W.  R.  982. 

A  domiciled  foreigner  made  a  will  disposing  of 
personal  property  in  England.  After  his  death 
the  government  of  his  coxmtry  passed  a  decree 
confiscating  aU  his  property.  The  court  declined 
to  recognise  this  decree,  and  held  that  the  govern- 
ment had  no  locus  standi  to  oppose  the  grant  of 
probate.    lb. 

The  due  acquisition  of  a  legal  title  to  movables 
may  give  rise  to  the  question  whether  the  lex 
loci  contractfis,  or  the  law  of  the  country  wherein 
the  contracting  parties  may  be  domiciled,  or  even 
the  lex  loci  rei  sitie,  shall  prevail.  Simpson  v. 
Ibgo,  1  H.  &  M.  195  ;  1  N.  R.  422  ;  32  L.  J.,  Ch. 
249  ;  9  Jur.  (N.B.)  403  ;  8  L.  T.  61 ;  11  W.  K.  418. 

But  where  aU  these  circumstances  are  combined 
in  the  acquisition  of  a  legal  title  to  a  movable, 
such  title  is,  beyond  doubt,  good  over  all  the 
world.    lb. 

Where  assets  are  distributable,  the  order  and 
disposition  of  such  assets  will  be  in  accordance 
with  the  lex  fori  where  such  assets  are  dis- 
tributable, but  not  where  such  assets  are  the 
produce  of  a  chattel  upon  which  a  valid  security 
has  been  given.    lb. 

A  ship,  the  property  of  British  subjects,  was 
duly  mortgageain  Great  Britain,  to  other  British 
subjects,  and  being  in  the  mortgagor's  posses- 
sion, proceeded  to  New  Orleans.  Whilst  there  it 
was  attached  by  creditors  of  the  mortgagor's 
resident  in  New  Orleans,  and,  after  due  inter- 
vention and  hearing  of  the  British  mortgagees, 
before  and  by  the  courts  of  Louisiana,  sold  under 
process  of  the  court,  to  satisfy  the  attaching 
creditors,  to  a  British  subject,. who  had  notice 
of  the  mortgagees'  intervention  : — Held,  that  the 
sale  was  subject  to  the  right  of  the  mortgagees. 
lb. 

Judicial  Dccifion  la  Court  of  Domidl.]^ 

The  judgment  of  the  court  of  the  domicil  of  the 
deceased  at  time  of  death  is  binding  on  the  ooiirt 
of  a  foreign  country  in  all  questions  as  to  the 
succession  and  title  to  personal  property,  whether 
under  testacy   or   intestacy,    where   the  same 


269 


INTERNATIONAL   LAW— Property. 


270 


questioDB  between  the  same  parties  are  in  issue 
in  the  foreign  court  which  have  been  decided  hy 
the  court  of  the  domiciL  Doglioni  y,  OrUpin, 
86  L.  J.,  P.  129  ;  L.  R^  1  H.  L.  301 ;  16  L.  T.  44 
— H.  L.  (K.). 

Title  to.^ — If  personal  chattels  are  sold  in  a 
manner  binding  according  to  the  law  of  the 
country  in  which  they  are  disposed  of,  that 
disposition  is  binding  in  this  country.  Cammell 
T.  Sewell,  6  H.  &  K.  728  ;  29  L.  J.,  Ex.  360 ;  6  Jur. 
(N.S.)  918  ;  2  L.  T.  799 ;  8  W.  R.  639— Bx.  Oh. 

A  cargo  of  deals  was  shipped  on  board  a  Prus- 
sian vemel  by  Russian  merchants  at  Onego,  for 
an  English  firm  canying  on  business  at  Hull. 
The  vessel  struck  on  the  rocks  on  the  coast  of 
Norway,  but  the  cargo  was  landed  safely.  A 
survey  was  held,  when  the  surveyors  recom^ 
mended,  as  best  for  all  parties,  that  the  ship  and 
caigo  should  be  sold,  and  the  cargo  was  sold 
accordingly.  By  the  law  of  Norway,  though 
the  captain  might  not,  under  such  circumstances, 
be  able  to  justify  the  sale  as  between  himself 
and  the  owners  of  the  cargo,  an  innocent  pur- 
chaser would  have  a  good  title  to  the  prooerty 
bought  at  such  sale: — Held,  that  the  sale  in 
Norway  bound  the  property,  and  that  the  goods 
having  afterwards  come  to  this  country,  the 
owner  claiming  under  such  sale  had  a  good  title 
to  them  as  against  the  underwriters  to  whom  the 
cargo  had  b^n  abandoned.    lb. 

The  transfer  of  personal  property  must  be 
regulated  by  the  law  of  the  owner's  domicil,  and 
the  disregard  of  that  law  by  the  courts  of  a 
foreign  country  is  an  infraction  of  the  comity  of 
nations  which  justifies  the  court  of  chanceiy  in 
decreeing  a  restitution  upon  the  property  coming 
within  its  jurisdiction.  JAverpool  Marine  Credit 
Co.,  V.  HnTUer,  87  L.  J.,  Ch.  386 ;  L.  R.  3  Ch. 
479  ;  18  L.  T.  749  ;  16  W.  R.  1090. 

But  if  a  creditor  pursues  the  chattel  of  his 
debtor  to  a  foreign  country  in  which  he  knows 
that  the  rights  of  a  third  party  will  be  disre- 
garded, the  court  of  chancery  cannot  interfere 
to  restrain  the  proceedings  taken  by  the  creditor 
in  the  foreign  country.    Ih. 

A  British  ship,  mortgaged  in  England  by  a 
British  subject  to  British  subjects,  was  arrested 
at  New  Orleans  by  creditors  of  the  mortgagor, 
also  British  subjects  resident  in  England,  and  as 
the  courts  of  New  Orleans  do  not  recognise 
such  mortgages  of  ships,  the  mortgagees,  in  order 
to  protect  the  ship  from  sale,  gave  bonds  for  the 
amounts  claimed  by  the  creditors.  The  mort- 
gagees afterwards  filed  a  bill  in  equity  to  restrain 
the  creditors  from  suing  on  these  bonds  : — Held, 
that  though  the  decisions  of  the  courts  of  New 
Orleans  might  be  open  to  the  reproach  of  injustice, 
yet  as  the  creditors  owed  no  duty  to  the  mort- 
gagees, and  had  a  right  to  proceed  against  the 
property  of  their  debtor  wherever  they  found  it, 
the  bill  could  not  be  maintained.    It, 


Husband  and  Wife.] — ^Legacy  to  married 


woman  subject  of  a  foreign  state  paid  to  the 
husband  to  whom  it  would,  by  the  law  of  that 
country,  belong.  Campbell  v.  I*reneh,  3  Ves. 
J.  323  ;  4  R.  R.  6. 

Infant— Payment  out  of  Court— Attain- 


ment of  Ago  aecording  to  Law  of  Domioil.] — 

Funds  in  court  in  this  country,  placed  to  the 
separate  credit  of  an  in&nt  domiciled  abroad, 
were  paid  out  to  her  on  attaining  her  full  age, 
according  to  the  law  of  her  then  and  native 


domicil,  although  she  had  not  come  of  age  aoooid- 
ing  to  English  law.  Donohoe  v.  Jhnohoe,  19  L.  R., 
Ir.  849.  S.  P.,  HeUtnan,  In  re,  L.  R.  2  Eq.  868 ; 
14  W.  R.  682. 

By  the  law  of  Holland,  the  surviving  parent 
is  entitled  to  the  income  of  his  children*s  property 
until  they  attain  eighteen.  By  a  judicial  com- 
promise of  a  suit  in  Holland,  two  infant  children, 
who  were  domiciled  in  this  country,  were  adjudged 
to  be  entitled  to  one-fourth  of  their  deceased 
mother*s  personal  estate : — Held,  that  their  father 
was  not  entitled  to  the  income  of  their  property 
until  they  attained  eighteen.  GamHer  v. 
QambitnTy  7  Sim.  263  ;  4  L.  J.,  Ch.  81. 

Sneoesiion  to.] — The  succession  to  the  personal 
estate  of  an  intestate  is  regulated  by  the  law  of 
that  place,  which  was  his  domicil  at  the  time  of 
his  death.  For  that  purpose,  there  can  be  but 
one  domicil ;  and  the  lex  loci  rei  sit»  does  not 
prevail.  SoinerviUe  v.  SnmerviUe  (Lord),  6  Ves. 
760  ;  6  R.  R.  166  ;  S.  P.,  Bums  v.  Cble,  AmbL 
416  ;  Price  v.  Dewhurst,  4  MyL  &  Or.  76  ;  8  L.  J., 
Ch.  67 ;  2  Jur.  1006  ;  Preeton  v.  MelvUle  (Fi#- 
caunO,  8  01.  &  F.  1— H.  L.  (Sc.)  ;  Thomson  v. 
Advoeate-OeneraZ,  12  01.  &  F.  1— H.  L.  (Sc)  ; 
Doglioni  v.  Crispin,  36  L.  J.,  P.  129  ;  L.  R.  1 
H.  L.  801  ;  16  L.  T.  44— H.  L.  (E.)  ;  Ikn-bet  v. 
Iktrbes,  Kay,  841 ;  2  Eq.  R.  178  ;  23  L.  J.,  Ch. 
724;  18  Jur.  642;  2W.  R.  268;  Crookendeny. 
Fuller,  1  Sw.  &  Tr.  441  ;  29  L.  J.,  P.  1  ;  5  Jur. 
Qr.B.)  1222 ;  1  L.  T.  70 ;  8  W.  R.  49  ;  Balfour  v. 
Soott,  6  Bro.  P.  0.  660— H.  L.  (Sc.)  ;  Bempde  v. 
Johnstone,  8  Ves.  198. 

The  law  of  the  domioil  of  the  testator  governs 
questions  Of  testacy  and  intestacy,  of  the  con- 
struction of  the  will,  and  of  the  rights  of  those 
who  claim  to  be  his  next  of  Un.  Mwhin  v. 
Wylie,  10  H.  L.  Oas.  1 ;  81  L.  J.,  Oh.  402  ;  8  Jur. 
(N.B.)  897  ;  6  L.  T.  263  ;  10  W.  R.  467— H.  L.  (E.) 


Domioil  with  ilnalifiod  CiTll  Bights.]- If 


an  Englishman  has  acquired  a  de  facto  domicil  in 
France,  property  as  to  which  he  may  die  intes- 
tate will  be  dis^buted  according  to  the  French 
law,  although  he  has  not  been  i^mitted  by  'the 
authorisation  of  the  government  to  enjoy  civil 
rights  in  accordance  with  Art.  13  of  the  Code. 
ffamiUon  v.  Dallas,  46  L.  J.,  Oh.  16  ;  1  Oh.  D. 
267  ;  33  L.  T.  496  ;  24  W.  R.  264. 

Logitimaoy.]— The  Statute  of  Distribu- 
tions being  a  statute  not  for  Englishmen  only 
but  for  all  persons,  English  or  not,  dying  intes- 
tate and  domiciled  in  England,  and  applying 
universally  to  persons  of  all  countries,  races,  and 
religions  whatsoever,  the  proper  law  for  deter- 
miidng  the  "  kindred  "  under  that  statute  is  the 
international  law  adopted  by  the  comity  of  states. 
Therefore  a  child  bom  before  wedlock,  of  parents 
who  were  at  her  birth  domiciled  in  Holland,  but 
legitimated  according  to  the  law  of  Holland  by 
the  subsequent  marriage  of  her  parents  : — Held, 
entitled  to  a  share  in  the  personal  estate  of 
an  intestate  dying  domiciled  in  England  as  one 
of  her  next  of  kin,  under  the  Statute  of  Dis- 
tributions. Boyes  v.  Bedale  (1  H.  &  M.  798) 
disapproved.  Goodman's  Trusts,  In  re,  60  L.  J., 
Ch.  425  ;  17  Ch.  D.  266  ;  44  L.  T.  627  ;  29  W.R. 
686—0.  A. 

Will  relating  to.]— The  law  of  the  domicil  of 
a  testator  governs  questions  of  testacy  and  intes- 
tacy, of  the  construction  of  the  will,  and  of  the 
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rights  of  those  who  claim  to  be  his  next  of  kin. 
.Ehiohin  y.  Wflie,  10  H.  L.  Cas.  1 ;  31  L.  J.,  Ch. 
402  ;  8  Jut.  (^.8.)  897 ;  6  L.  T.  268  ;  10  W.  B. 
467— H.  L.  (E.) 

Where,  therefore,  a  will  was  made  by  an 
Englishman,  who  died  domiciled  abroad,  and  the 
foreign  court  had  granted  probate  of  the  will,  it 
became  the  duty  of  the  English  court  of  probEite 
(some  of  his  personal  prepay  being  situated  in 
this  country)  to  grant  ancillary  probate  to  the 
foreign  executors.  It  had  no  right  to  constitute 
itscdf  a  court  of  construction.    Ih, 

The  law  of  the  country,  in  which  a  deceased 
party  was  domiciled  at  his  death,  both  decides 
the  right  of  succession  as  to  his  personal  estate, 
and  sSbo  regulates  the  decision  as  to  what  con- 
stitutes his  last  will.  Price  y.  Dewhuritj  4  MyL 
^  C.  76  ;  8  L.  J.,  Ch.  57 ;  2  Jur.  1006. 

The  testatrix,  whose  domicil  of  origin  was 
English,  married  a  QermMi  subject,  and  resided 
in  Germany  until  his  death,  which  happened  after 
the  12th  May,  1870.  After  the  death  of  her 
husband,  she  executed  in  Qermany  a  will,  which 
was  valid  according  to  the  requirements  of  the 
English  law,  but  not  according  to  the  require- 
ments of  the  law  of  (Germany :  Held,  that  the 
will  was  not  entitled  to  probate  in  England. 
Bloxam  v.  Favre,  53  L.  J.,  P.  26  ;  9  P.  D.  130  ; 
60  L.  T.  766  ;  32  W.  R.  673— C.  A, 

If  a  British  subject  domiciled  in  a  foreign 
country  by  his  will  appoints  A«  his  executor,  but 
makes  a  disposition  of  his  personal  property, 
which,  though  valid  by  the  laws  of  Engbiid,  is 
invalid  by  the  laws  of  that  foreign  country,  the 
court  of  chancery  is  at  liberty,  notwithstaiiding 
probate  may  have  been  granted  to  A.  in  this 
countnr,  to  hold  that  the  will  has  no  operation 
beyond  appointing  A.  the  executor.  Thorfiton  v. 
Curling,  8  Sim.  310. 


Validity  of  ProTiiions.] — ^A  legacy  to  a 


superstitious  use  given  by  a  testator  domidled  in 
England  is  void,  even  although  the  legatees  are 
resident  in  a  country  where  such  a  legacy  would 
be  valid.  EUioU,  In  re,  MliaU  v.  Jokmon,  39 
W.  B.  297. 

CoBAtrnetioa.]— A  foreign  court  in  a  salt 

for  the  distribution  of  personal  estate  of  a  party 
domiciled  out  of  the  country,  is  boand  to  adopt, 
in  the  interpretation  of  testamentary  instruments, 
the  rules  of  construction  whidi  would  prevail  in 
the  country  where  the  party  was  domiciled,  but 
is  not  bound  to  adopt  the  foreign  rules  of 
evidence,  evexy  court  being  governed  by  its  own 
rules  of  procedure.  Tatei  v.  Th/ompion,  8  CL &F. 
544— H.  L.  (Sc.) 


Terms  of  Foreign  Law.] — ^Where  a  tes- 


tator in  a  foreign  will  expresses  himself  in 
technical  language  of  the  place  where  made  and 
where  he  is  domiciled,  to  obtain  the  intention, 
the  technical  terms  must  be  interpreted  by  the 
meaning  put  on  them  in  the  systems  ot  law  from 
which  they  are  borrowed.  Studd  v.  Ooohf  8 
App.  Cas.  677— H.  L.  (Sc.) 

''Male  children,"  in  a  Dutch  wiU,  held  to 
mean  "  male  descendants  "  ;  and  "  male  descen- 
dants" held  to  mean  according  to  the  English 
law  (and  semble,  according  to  the  Dutch  law 
also),  descendants  claiming  through  males  only. 
Bemal  v.  Bernal,  3  MyL  &  Cr.  669  ;  C.  P.  C.  65  ; 
7L.  J.,  Ch.  115;  2  Jur.  273. 

Becourse  to  foreign  law  for  the  construction  of 


a  foreign  instrument  may  sometimes  be  dimensed 
with.    Ih. 

The  meaning  and  effect  of  an  appointment  of 
an  exdcuteur  testamentaire,  in  a  holograph  will 
made  in  France  by  one  domiciled  tiiere,  is  a 
question  of  French  law.  LanewnUe  v.  Anderson, 
3  Sw.  &  Tr.  304 ;  30  L.  J.,  P.  26 ;  6  Jur.  (Kji.) 
1260  ;  2  L.  T.  24  ;  9  W.  B.  74. 

The  terms  used  by  a  foreigner  domiciled  in 
England,  and  there  making  a  will,  are  to  be  con- 
stroed  according  to  their  meaning  in  that 
country,  but  the  principles  of  the  English  law 
must  be  applied  with  respect  to  their  operation. 
Anttruther  v.  Chalmer,  2  Sim.  1 ;  4  L.  J.  (O.8.) 
Ch.  123  ;  29  B.  B.  48. 

A  native  of  Scotland  domiciled  in  England, 
having  personal  property  only,  executed,  during 
a  visit  to  Sootland,  and  deposited  there,  a  wiU 
prepared  in  the  Scotch  form,  and  died  in  England : 
— Held,  that  the  will  was  to  be  construed  accord- 
ing to  the  English  law.    lb. 

Gift  to  Childroa— COuldren  legitimated 

by  subMquoBt  Xarriage.]— Under  a  truest  to 
the  children  of  S.,  who  had  three  children  bom 
to  him  in  England,  while  domiciled  there,  by  n 
woman  with  whom  he  had  cohabited,  and  with 
whom  he  removed  to  Holland,  and,  while 
domiciled  in  Holland,  had  another  child  bom  to 
him  by  the  same  woman,  whom  he  afterwards 
married  in  Holland : — ^Held,  that  the  law  of  the 
country  of  the  domicil,  at  the  time  of  the  birth 
and  of  the  marriage,  must  prevail,  and  that  the 
child  bom  in  Holland  was  entitled  to  share 
equally  with  another  child  bom  there  after  the 
marriage,  but  the  three  children  bom  in  England 
being  illegitimate,  according  to  the  law  of 
England  were  excluded.  Ooadman  v.  Chodman, 
3  Giff.  643 ;  8  Jur.  (K.S.)  654  ;  6  L.T.  641. 

Under  a  gift  of  personal  estate  by  will  to  the 
children  of  A.,  a  cnild  of  A.,  illegitimate  by  the 
law  of  the  testator's  domicil,  though  legitimate 
by  the  law  of  the  domicil  of  A.,  cannot  take 
unless  a  contrary  intention  impears.  Boyet  v. 
BeddU,  1  H.  &  M.  798  ;  33  L.  J.,  Ch.  283 ;  10 
Jur.  (K.BO  196 ;  10  L.  T.  131  ;  12  W.  B.  232. 
And  see  GoodniaiCM  Trutti,  In  re,  60  L.  J.,  Ch.  425; 
17  Ch.D.266  ;  44  L.  T.627  ;  29  W.  B.  686— C.  A. 

Gifts  in  Foreign  Onrroney.]— Legacies 

are  to  be  paid  in  the  currency  of  tne  country 
where  testator  resided,  where  there  were  assets 
and  executors  in  that  and  this  country  also. 
But  legatee  residing  here  not  entitied  to  be 
l^d  in  the  foreign  currency.  Bourke  v. 
Bicketti,  10  Yes.  330. 

Legacy  in  a  foreign  country  and  coin,  as  sicca 
rupees  by  a  will  in  India,  if  paid  by  remittance 
to  this  country,  the  payment  must  be  according 
to  the  current  value  of  the  rupee  in  India, 
without  regard  to  the  exchange  or  the  expense 
of  remittance ;  so  as  to  other  countries. 
CooJterell  v.  Barber ^  16  Ves.  461. 

A  testator,  by  his  will  made  in  Ireland,  prior 
to  the  6  Oeo.  4,  c.  79,  bequeaths  an  annuity,  and 
dies  domiciled  in  England  after  that  act  was 
passed.  The  annuity  is  to  be  paid  according  to 
the  rate  of  Irish  currency.  Holtmi  v.  Holmes^ 
1  Buss.  &  M.  660  ;  8  L.  J.  (0J9.)  Ch.  167. 

Testator  living  in  Jamaica  gave  legacies  to  be 
paid  in  sterling  money  in  the  first  plaoe,  and  the 
two  legacies  immediately  following  (one  of  which 
was  to  the  plaintiff)*  generally  without  saying  in 
sterling  money  ;  and,  at  the  end  of  the  will, 
several  more  to  be  paid  in  sterling  money: — 
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Hdd,  that  the  plaintiif  must  make  his  legacy 
in  Jamaica  money,  for  testator's  expressing 
himself  differently  shewed  a  different  intention. 
Sa%mder$  v.  Drahe^  2  Atk.  465. 

Bond  given  in  Dublin,  or  note  in  Jamaica, 
must  be  paid  in  current  money  ;  the  same  with 
regard  to  a  wilL    Ih. 

The  &ct  that  the  legatees  are  living  in  England 
makes  no  distinction,  for  the  residence  of  persons 
devising  must  decide  it.    Ih, 

Though  testator's  effects  are  partly  in  Jamaica, 
and  partly  in  England,  yet,  if  the  devise  is  of  a 
compound  residue  without  separating  the  funds, 
no  argument  can  be  drawn  from  it  in  favour  of 
the  plaintiff.    Ih, 

A  testator  domiciled  in  Jamaica  gave  legacies 
in  Jamaica  currency  to  J.  C,  H.  C,  and  M.  C, 
persons  also  domiciled  in  that  island,  and  desired 
them  to  be  paid  out  of  money  due  to  him  on 
certain  bonds,  which  the  will  specified.  At  his 
death,  which  happened  in  Scotland  in  1790,  no 
such  bonds  were  to  be  found,  but  J.  C.  was  then 
indebted  to  his  estate  upon  other  bonds.  After 
administration  was  taken  out  to  the  testator's 
estate  in  England,  a  bill  was  filed  for  the  pur- 
pose of  enforcing  payment  of  the  legacies : — 
Held,  that  the  le^u^es  were  demonstrative  only, 
and  were  not  to  be  considered  as  having  been 
adeemed ;  that  as  they  were  payable  out  of 
assets  in  this  Country,  their  value  was  to  be 
computed  according  to  the  standard  par  of 
exchange  between  Jamaica  and  British  cur- 
rency, and  not  according  to  the  actual  rate  at 
the  time  of  payment.  Camphell  v.  Oraham^  1 
Buss.  4t  M.  453  ;  9  L.  J.  (O.B.)  Ch.  234.  Affirmed, 
«  CL  &  F.  429  :  82  B.  B.  244— H.  L.  (£.) 

Bxeention.] — ^A  will  must  be  executed 

according  to  the  law  of  the  country  where  the 
testator  was  domiciled  at  the  time  of  his  death. 
Whicker  v.  Hume,  7  H.  L.  Gas.  124  ;  28  L.  J.,  Gh. 
396  ;  4  Jur.  (N.8.)  988  ;  6  W.  B.  818~H.  L.  (£.) 

The  grant  of  probate  not  app^ed  against,  con- 
clusively estabushes  that  it  was  so  executed.  I  h. 

Lands  held  in  the  East  Indies  by  a  tenure  of 
the  nature  of  fee  simple  do  not  pass  by  an 
unattested  will,  but  decreed  to  the  person  who 
would  be  heir-at-law  in  England.  Gardiner  v. 
Fell,  1  Jac.&  Walk.  22  ;  2  Wils.32  ;  20B.  B.  208. 

A  domiciled  Englishman,  while  resident  at 
Milan  in  October,  1838,  executed  a  codicil 
disposing  of  personal  property  situated  in  the 
United  States  of  America.  The  codicil  was 
holograph  signed,  though  not  attested,  but  was 
well  executed  according  to  the  Austrian  law : — 
Held,  by  the  judicial  committee,  1st,  that  the 
validity  of  the  codicil  would  be  governed  by  the 
law  of  the  domicil ;  and  2ndly,  that  the  provi- 
sions of  1  Vict.  c.  26,  applied  to  testamentary 
papers  made  in  foreign  countries  by  a  domiciled 
Englishman.  Croker  v.  Hertford,  (^Marqmi),  4 
Moore,  P.  G.  339  ;  8  Jur.  863. 

A  foreigner  domiciled  in  England,  and 
naturalised  under  6  &  7  Vict.  c.  66,  s.  6,  and 
whose  certificate  of  naturalisation  conferred 
upon  him  "all  the  rights  and  capacities  of  a 
natural-bom  British  subject  except  (inter  alia) 
any  rights  and  capacities  of  a  natural-bom 
British  subject  out  <k  and  beyond  the  dominions 
of  the  British  Grown  and  the  limits  thereof," 
executed  a  testamentary  document  in  his  native 
country,  while  on  a  visit  there.  The  document 
was  valid  according  to  the  law  of  the  place 
where  it  was  made,  but  was  not  duly  executed 
in  accordance  with  the  provisions  of  the  English 


law : — ^Held,  that  the  document  was  not  well 
executed  within  the  24  &  25  Vict.  c.  114,  s.  1, 
and  could  not  be  admitted  to  probate  in  England. 
GaUi,  In  Ooode  of,  39  L.  T.  639  ;  27  W.  B.  323. 
A  French  subject,  domiciled  and  resident  in 
France,  by  his  will,  executed  as   required  by 

1  Vict.  c.  26  (but  not  made  and  executed  as 
required  for  the  validity  thereof  by  the  law  of 
France),  bequeathed  his  personal  estate  in 
England  and  Ireland  to  trustees,  whom  he  also 
named  executors,  and  he  gave  and  devised  lease- 
holds in  Gork,  in  Ireland,  and  all  other  his  real 
estate  and  chattels  real  in  Ireland  to  the  same 
trustees  : — Held,  that  the  will  was  valid  as  to  the 
chattels  real,  but  invalid  as  to  the  personal  estat<> 
of  the  testator,  other  than  the  chattels  real,  and 
so  &r  as  it  purported  to  appoint  executors,  or  to 
revoke  any  prior  testamentary  disposition  of 
personal  property  other  than  chattels  real,  and 
the  court  granted  to  the  trustees,  in  that 
character  alone,  administration  cum  test.  ann. 
limited  to  the  chattels  real  in  Ireland.  De 
Fogaseierae  v.  Duport,  11  L.  B.,  Ir.  123. 

In  Bxeentioa  of  a  Power.  1 — ^A  father 

gave  the  income  of  the  residue  of  nis  estate  in 
trust  for  his  daughter  for  life,  and  after  her 
death  the  capital  to  be  divided  among  her 
children  in  such  shares  as  she  should  by  deed 
or  by  will  appoint,  and  in  de&ult  of  appointment 
equally  between  them.  The  daughter  had  four 
children,  one  of  whom  in  1851  married  a  French 
priest,  and  by  him  had  one  child,  a  daughter. 
The  priest  died  in  1857,  and  in  1870  the  daughter 
appointed  to  her  widowed  daughter  a  part  of  the 
fund  over  which  she  had  a  power  of  appointment 
by  the  testator's  will,  for  her  separate  use  if  she 
survived  her  mother,  the  appointor,  which 
happened : — Held,  that  there  was  no  "  com- 
munity of  goods"  within  the  meaning  of  art.  1401 
of  the  Gode  Napol^n,  on  the  ground,  first,  that 
the  right  to  the  fund  accrued  under  the  appoint- 
ment and  consequently  after  the  husband's 
death ;  and  secondly,  that  it  was  appointed  to 
the  lady  for  her  separate  use.  De  Serre  v. 
Clarke,  43  L.  J.,  Gh.  821  ;  L.  B.  18  £q.  587  ;  31 
L.  T.  161 ;  23  W.  B.  3. 

Bxeontion.] — ^A  will,  disposing  of  personal 

estate,  situate  in  this  countiy,  made  in  pursu- 
ance of  a  power  of  i^>pointment,  and  executed 
in  compliance  with  the  requisites  of  the  power, 
is  entitled  to  probate,  though  not  executed 
according  to  the  testamentary  law  of  the  domicil 
of  the  party  making  it.    Tatnall  v.  Hankey, 

2  Moore,  P.  G.  342. 

An  instrument  which  is  valid  as  a  will, 
according  to  the  law  of  the  country  of  domicil, 
is  a  valid  exercise  of  a  power  to  appoint  per- 
sonalty by  wilL  D^Huart  v.  Harknees,  34  Beav. 
374  ;  5  N.  B.  440 ;  34  L.  J.,  Gh.  311  ;  11  Jur. 
(N.B.)  633  ;  13  W.  B.  513. 

Administratioa  —  In  Oensral.]  —  Foreign 
personal  assets  are  governed  by  the  lex  domicUii 
of  the  deceased  owner  for  the  purpose  of  succes- 
sion and  enjoyment.  For  the  purpose  of  legal 
representation,  of  collection  and  of  administra- 
tion as  distinguished  from  distribution  among 
the  successors,  they  are  governed  by  the  lex 
loci.  Blackwood  v.  Beg,,  62  L.  J.,  P.  G.  10  ;  8 
App.  Gas.  82  ;  48  L.  T.  441  ;  31  W.  B.  646— P.  G. 

Whether  property  is  to  be  administered  accord- 
ing to  English  or  Scottish  notions  of  equity,  is 
dependent  on  the  domicil  of  the  parties,  and  the 
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property  to  be  affected  by  decree.  Kennedy  v. 
Catnllis  iEart),  2  Swanst.  323. 

The  Law  of  the  domicU  of  a  deceased  person 
gOYernfl  the  succession  to  his  personal  estate 
wherever  situated,  but  the  estate  itself  must  be 
administered  in  the  country  in  which  possession 
is  taken  of  it  under  lawful  authority.  Preston 
V.  MelviUe  (VUoounf),  8  CL  &  F.  1— H.  L.  (Sc.) 

Although  the  succession  to  personal  estate  is 
governed  by  the  law  of  the  country  where  the 
deceased  had  his  domicil,  the  administration  of 
that  estate  should  be  by  the  law  of  the  country 
where  it  is  situate ;  accordingly,  where,  on  the 
refusal  of  trustees  and  executors  of  a  Scotch  will 
to  act,  administration  to  the  personalty  in 
England  had  been  taken  out  by  the  next  of  kin, 
and  new  trustees  were  afterwards  appointed,  it 
was  held  on  appeal,  reversing  the  judgment  of 
the  court  of  session,  that  such  trustees  had  no 
right  to  call  upon  the  next  of  kin  to  transfer  to 
them  the  personal  estate  received  under  the 
administration.    Id.  16. 


Administration  Aetion.] — The  adminis- 


tration of  the  personal  estate  of  a  deceased 
person  belongs  to  the  court  of  the  country  where 
the  deceased  was  domiciled  at  his  deadi.  The 
court  of  the  domicil  is  the  forum  concursus  to 
which  the  legatees  under  a  will,  or  the  parties 
entitled  to  the  distribution  of  the  estate  of  an 
intestate,  are  required  to  resort.  The  duty  of 
administering  personal  estate  in  this  country  is 
to  be  discharged  by  the  courts  of  this  country, 
though  in  the  performance  of  that  duty  they 
will  be  guided  by  the  law  of  the  domicil. 
EnoUn  v.  WylUy  10  H.  L.  Cas.  1 ;  31  L.  J., 
Ch.  402 ;  8  Jur.  (N.B.)  897 ;  6  L.  T.  263 ;  10 
W.  B.  467— H.  L.  (B.) 

Jiiriidioti<m.] — ^An  action  was  brought 

in  England  by  an  infant  beneficiary  to  adminis- 
ter the  estate  of  a  testator  domiciled  in  Scotland. 
The  bulk  of  the  estate  was  in  Scotland,  and  four 
out  of  six  trustees  and  executors  were  domiciled 
there.  The  will  was  proved  both  in  Scotland 
and  England.  The  trustees  all  appeared  to  the 
writ,  without  protest,  and  at  their  suggestion  an 
inquiry  was  directed  whether  the  action  was 
for  the  plaintiff's  benefit,  which  resulted  in  a 
decision  that  it  was.  At  the  trial  (the  English 
assets  having  been  meanwhile  transferred  to 
Scotland)  the  trustees  objected  to  the  jurisdic- 
tion of  the  court.  No  proceedings  had  been 
taken  to  administer  the  estate  in  the  Scotch 
court : — Held,  first,  that  the  court  had  jurisdic- 
tion to  order  an  administration.  Secondly,  that 
under  the  circumstances  of  the  case,  it  had  no 
discretion  in  the  matter,  but  was  bound  to  make 
the  order,  though  the  action  might  be  stayed 
before  or  after  decree  if  It  appes^ed  that  pro- 
ceedings were  pending  in  a  Scotch  court  equally 
beneficial  to  the  plaintiff.  Dicta  of  Lord  West- 
bury  in  JBnohin  v.  Wylie  (10  H.  L.  Cas.  1) 
disapproved.  Ewing  v.  Orr-Ewing^  63  L.  J., 
CJh.  435 ;  9  App.  Cas.  34  ;  50  L.  T.  401  ;  32 
W.  B.  573— H.  L.  (E.) 

Estate  of  domioiled  Scotch  Testator — 


Trust  Funds  partly  in  Scotland  partly  in 
England,] — ^A  resident  and  domiciled  Scotchman 
died  leaving  a  trust  disposition  and  settlement 
appointing  six  trustees :  three  were  resident  in 
Scotland,  one,  being  a  Scotch  member  of  parlia- 
ment, resided  in  Scotland  when  parliament  was 
not  sitting,  and  the  other  two  were  resident  in 


England.    The  truster  had  a  very  large  amount 
of  personalty  in  Scotland  as  wdl  as  heritable 
estate  ;  and  a  trifling  amount  of  personal  estate 
only  in  England.    GHie  trustees  proved  the  trust 
deed  in  Scotland,  and  were  confirmed  as  execu- 
tors.   l*hey  then  had  the  Scotch  probate  sealed 
in  accordance  with  21  &  22  Vict.  c.  66,  s.  12, 
and  thus  became  the  personal  representatives  in 
England.    They  removed  all  but  a  small  portion 
of  the  personalty  in  England  into  Scotland.    A 
person  resident  in  Englsmd,  who  was  entitled  to 
a  share  of  a  large  legacy,  and  also  to  a  share 
of  the  residue,  brought  an  action  in  England  to 
administer  the  estate.    The  trustees  were  served 
and  entered  an  appearance.    The  plaintiff,  an 
infant,  in  the  English  action  moved  for  judgment 
for  administration  of  the  whole  estate,  and  on 
the  29th  November,  1882,  the  court  of  appeal 
granted  the  order.    The  trustees  lodged  an  appeal 
to  this  house.     In  June,  1883,  the  trustees  carried 
certain  accounts  into  chambers  in  the  English 
action.     On  the  5th  July,  1883,  four  of  the  resi- 
duary legatees  commenced  this  action  in  Scotland 
against  the  trustees  for,  inter  alia,  declarator  that 
the  trustees  were  bound  to  administer  the  estate 
in  Scotland,  subject  to  the  Scotch  law,  and  under 
the  authority  and  jurisdiction  of  the  Scotti^ 
courts  alone.    On  the  30th  November,  1883,  this 
house  affumed  the  order  of  the  court  of  appeal. 
On  the  29th  February,  1884,  the  court  of  session 
granted  an  interlocutor  finding  in  terms  of  the 
declaratory  conclusions  of  the  summons  :  seques- 
trating the  estate,  appointing  a  judicial  factor 
and  interdicting  the  trustees  from  removing  any 
title-deeds,  &c.,  from  Scotland,  or  accounting  to 
any  one  otherwise  than  the  judicial  factor  ap- 
pointed by  the  court.    On  appeal  taken  by  order 
of  the  court  of  chancery  in  England: — ^Held, 
that  the  decemiture  in  terms  of  the  declaratory 
conclusions  of  the  summons,  which  in  effect 
affirms  the  exclusive  competency  of  the  Scottish 
jurisdiction,  was  not  supported  by  statute  or 
authority ;    and,    therefore,  that    part   of    the 

Srincipal  interlocutor  and  that  part  of  the  inter- 
ict  relating  to  accounting  must  be  reversed. 
Ewimgy,  Orr-Ewing,  10  App.  Cas.  453  ;  53  L.  T. 
826— H.  L.  (Sc.) 

The  widow  of  a  domiciled  Scotchman  filed  a 
bill  for  the  administration  of  her  husbuid's 
estate,  under  an  English  will ;  and  prayed  that 
her  infant  children  should  elect  and  collate,  in 
order  to  enable  her  to  ascertain  her  rights  and 
remedies  according  to  the  Scotch  law;  and 
insisted  on  a  Scotch  domicil.  The  residuary 
legatee  under  the  English  will  filed  a  cross  bill, 
to  establish  an  English  domicil,  and  for  the 
administration  of  the  estate  accordingly : — ^Held, 
that  the  questions  raised  by  the  widow  were  well 
raised,  and  could  be  disposed  of  by  the  court. 
Douglas  v.  Douglas^  41  L.  J.,  Ch.  74 ;  L.  B.  12 
Eq.  617  ;  26  L.  T.  630  ;  20  W.  B.  66. 

On  the  marriage  of  an  Englishman,  domiciled 
in  England,  with  a  Scotch  lady,  a  settlement  in 
Scotch  form  was  made  of  her  property,  under 
which,  after  the  death  of  the  wife,  the  property 
went  to  the  children  of  the  marriage,  subject 
only  to  an  annuity  to  the  husbancL  On  the 
death  of  the  wife,  the  only  child  of  the  marriage, 
an  infont,  resident  with  his  father  in  England, 
commenced  an  action  against  the  trustees  to 
have  the  trusts  administered  by  the  court,  alleg- 
ing that  the  ti-ustees  improperly  refused  to  allow 
maintenance  out  of  the  income.  The  trust 
property  was  all  in  Scotland,  and  the  trustees 
all  resided  there.  An  order  having  been  obtained 
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for  leave  to  serve  the  writ  upon  the  trustees  in 
Scotlaad : — Held,  by  the  court  of  appeal,  that, 
aasnmiDg  that  there  was  jurisdiction  under  Rules 
of  Court,  1875,  .Ord.  XI.  r.  1,  to  idlow  service  of 
the  writ  in  Scotland,  still  under  the  discretion 
given  by  Ord.  XI.  r.  la,  such  service  ought  not 
to  be  authorised,  as  it  was  more  convenient  and 
proper  that  the  trusts  of  Scotch  property  held 
by  Scotch  trustees  upon  the  trusts  of  a  Scotch 
instrument  should  be  administered  by  a  Scotch 
than  by  an  Eng^h  court.  Semble,  that  under 
Ord.  XI.  r.  1,  there  was  no  jurisdiction  to  order 
service  of  the  writ  in  Scotland.  Oresvoell  v. 
Parker,  11  Ch.  D.  601  ;  40  L.  T.  599 ;  27  W.  B. 
897— C.  A. 

Payment  (tf  Debts.] — If  a  Dutchman  be 
poss^sed  of  real  estate  in  Holland,  and  personal 
estate  in  England,  and  devise  his  real  estate  to 
A.,  and  his  personal  to  B.,  the  personal  shall  be 
first  applied  to  pay  debts  in  Holland,  though  real 
estate  is  liable  there.    AfUfn.,  9  Mod.  66. 

A  person  domiciled  in  England,  who  was 
indebted  in  money  upon  bond,  died  intestate, 
leaving  real  estate  in  Scotland,  and  the  bond 
debts  were  paid  by  the  heir  out  of  the  produce 
of  the  real  estato  in  Scotland  : — Held,  that  the 
right  of  relidE  or  demand  against  the  personal 
estate,  which  by  the  law  of  {Scotland  is  given  to 
the  heir  who  has  paid  movable  debts,  is  capable 
of  being  made  available  in  England,  where  the 
personal  estate  is  the  primaiy  fund  for  the  pay- 
ment of  all  debts.  WincheUea  (Earl)  v.  Oa^etty, 
2  Keen,  293  ;  7  L.  J.,  Ch.  99  ;  2  Jur.  867. 

A  testator,  domiciled  in  Englimd,  dies  seised 
of  lands  in  a  foreign  country,  which,  by  the  law 
of  that  country,  and  idso  by  the  will,  are  charged 
with  his  debts ;  the  assets,  being  insufficient  for 
the  payment  of  his  simple  contract  debts,  the 
produce  of  those  lands  must  be  applied  among 
the  simple  contract  creditors,  according  to  the 
priorities  recognised  by  the  law  of  the  country 
where  the  lan&  are  situate.  Hamon  v.  Walker , 
IKJ.  (0J5.)  Ch.  185. 

A  person  died  in  England,  having  been  adju- 
dicated insolvent  in  Australia,  and  debts  to  a 
large  amount  having  been  proved  in  the  insol- 
vency and  not  satisfied : — ^Held,  that  even  if  the 
domicil  of  the  deceased  was  English,  a  sum  of 
money  paid  into  the  court  of  chancery,  in  Eng- 
land to  his  credit  must  be  applied  towards  pay- 
ment of  the  debts  proved  in  the  insolvency  in 
Australia,  in  priority  to  any  claim  by  an  English 
administrator.  Davidwn'i  Settlement,  In  re, 
42  L.  J.,  Ch.  847 ;  L.  B.  15  Eq.  388 ;  21  W.  R. 
452. 

Priority.] — ^The  priorities  of  creditors  are 

regulated  by  the  domicil  of  the  testator,  though 
the  personal  assets  may  be  situate  and  admini- 
ster^ in  another  country.  WxUon  v.  DtiTuany 
(Lady),  18  Beav.  293  ;  2  Eq.  B.  706  ;  28  L.  J., 
Ch.  492 ;  18  Jur.  762  ;  2  W.  B.  288. 

In  the  administration  in  England  of  the 
English  assets  of  a  foreigner  who  died  domiciled 
abroad,  no  priority  is  given  to  English  creditors 
over  foreign  creditors,  but  all  take  pari  passu. 
Xleehe,  In  re,  Kannreuther  v.  Geiselbrecnt,  54 
L.  J.,  Ch.  297 ;  28  Ch.  D.  175  ;  52  L.  T.  19  ;  33 
W.  R.  391. 

A  domiciled  Englishman  with  personal  pro- 
perty in  ScoUand  by  a  will  in  the  English  form, 
after  bequeathing  various  legacies,  gave  the  resi- 
due of  his  estate  to  his  sons  D.  and  H.  equally, 
and  appointed  his  three  sons  executors,  two  of 


whom,  D.  and  H.  proved  the  will  in  England  and 
Scotland.  D.  lent  H.  various  sums  on  memo- 
randa of  charge  on  his  interest  in  his  father^s 
estate.  H.  was  also  indebted  to  an  English 
insurance  company,  which  became  amalgamated 
with  another  having  offices  in  London  and 
Edinburgh,  and  the  amalgamated  company 
brought  actions  in  England  and  in  Scotland  in 
respect  of  the  debt  due  to  them.  D.'s  co-executor 
who  proved  with  him  had  notice  of  the  memo- 
randa of  charge,  part  of  the  moneys  secured  by 
which  was  paid  off.  D.  then  filed  a  bill  in 
England  for  an  account  of  his  father's  estate  and 
what  was  due  to  him  on  the  memoranda  of 
chai*ge,  and  to  restrain  the  proceedings  at  law  by 
the  insurance  company : — ^HekL,  that  the  testator 
being  a  domiciled  Englishman,  and  the  executors 
not  admitting  assets,  non  constat  tluit  there 
would  be  any  residue  upon  whidi  the  actions 
could  attach,  and  ther^ore,  upon  the  executors 
undertaking  to  obtain  an  admmistration  decree, 
an  order  was  made  for  an  injunction  to  restrain 
any  proceedings  in  Scotland  involving  the  taking 
the  accounts  of  the  testator's  estate,  without 
prejudice  to  the  establishment  of  tiieir  right  to  a 
chajge  against  H.'8  share,  and  without  prejudice 
to  any  question  of  priority  as  between  the  com- 
pany and  the  plaintiff  in  equity.  Baillie  v. 
Baillie,  37  L.  J;,  Ch.  225  ;  L.  B.  5  Eq.  175  ;  17 
L.  T.  376  ;  16  W.  B,  272. 

When  a  debt  is  contracted  by  an  Englishman 
in  a  foreign  country,  the  provisions  of  the  lex 
loci  contractiis  do  not  avail  to  entitle  the  creditor 
to  payment  of  his  debt  out  of  equitable  assets 
administered  in  this  country  in  priority  to  otiier 
creditors.  Pardo  v.  Bingh^Mn,  L.  B.  6  Eq. 
485. 

When,  therefore,  an  Englishman  residing  in 
Venezuela,  executed  an  instrument  to  secure 
repayment  to  G.  of  1,600Z.,  and  G.  afterwards 
registered  the  instrument  in  the  form  prescribed 
by  tiie  law  of  Venezuela,  and  by  virtue  of  such 
registration  became  entitled,  according  to  that 
law,  to  be  paid  his  debt  out  of  the  general  assets 
of  the  debtor  in  priority  to  other  creditors : — 
Held,  nevertheless,  that  a  fund  in  this  country 
constituting  equitable  assets  of  the  debtor  must 
be  divided  among  the  creditors  without  regard  to 
any  such  priority.    Ih. 

HanhalUfig.]— Beal  estate  in  Scotland 


of  a  testator  domiciled  in  England  must  be 
administered  according  to  Scotch  law,  and  the 
personal  estate  being  by  the  law  of  Scotland 
primarily  liable  for  the  personal  debts,  it  follows 
that  in  respect  of  those  debts  pecuniary  legatees 
are  not  entitled  to  a  marshalling  of  assets  against 
the  heir-atrlaw.  Morrison  v.  JSdrruon,  42  L.  J., 
Ch.  495 ;  L.  B.  8  Ch.  342 ;  28  L.  T.  145 ;  21 
W.  B.  164. 

Other  Hatters.] — A  fund  of  upwards  of 
13,0002.  consols,  representing  the  proceeds  of 
sale  of  real  estate,  the  absolute  property  of  a 
foreign  lunatic,  which  had  been  sold  by  order  of 
the  court  under  the  powers  of  the  Partition  Act, 
1868,  was  standing  m  court  to  the  credit  of  the 
lunatic.  The  curator  ad  bona  of  the  lunatic, 
duly  appointed  according  to  the  law  of  the 
country  in  which  the  lunatic  resided,  and  who 
according  to  that  law  had  the  fullest  powers 
and  control  over  the  lunatic*s  real  and  personal 
estate,  petitioned  for  the  transfer  of  the  fund 
to  him  : — Hdd,  that  the  fund  representing  real 
estate  sold  under  special  legislation  was  subject 
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to  the  laws  of  this  countiy  relative  to  real  estate, 
and  must  remain  in  court  as  a  fund  which  might 
devolve  upon  the  heir-at-law  of  the  lunatic,  and 
that  the  curator  ad  bona  was  only  entitled  to 
receive  the  dividends.  Cfrimwood  t.  BarteU^  46 
L.  J.,  Ch.  788  ;  25  W.  B.  843. 

An  action  was  brought  against  the  executors 
and  trustees  of  a  wiU  to  recover  a  share  of  the 
proceeds  of  sale  of  a  house  in  Dresden,  which 
had  been  sold  by  C.  8.  H.,  the  testator  in  the 
action.  The  plaintiffs  alleged  that,  upon  the 
death  of  (}olonel  H.,  a  domiciled  IrishnuEUi,  who 
died  in  February,  1863,  one  moiety  of  the  house, 
subject  to  a  certain  life  interest  therein,  devolved 
by  Saxon  law,  as  to  three-fourth  parts  thereof, 
on  G.  G.,  his  daughter.  That  lady  died  in  1863, 
leaving  her  hus^md,  J.  G.,  surviving  her,  and 
he  thereupon,  by  Saxon  law,  became  entitled 
to  all  her  property,  movable  and  immovable, 
including  her  interest  in  the  house.  The  plain- 
tifib  were  the  administrator  and  the  next  of  kin 
of  J.  G.,  who  died  intestate.  The  defendants 
denied  the  alleged  title  of  the  plaintiff,  and 
contended  that  C.  S.  H.  held  the  house  as  sole 
and  legal  owner  for  his  own  use  and  benefit. 
All  the  parties  interested  were  resident  within 
the  jurisdiction : — Held,  that  this  being  a  con- 
testal  claim  to  real  property  situate  in  Dresden, 
the  question  must  be  determined  by  the  law  of 
Saxony  as  to  immovables  ;  and  where  the  only 
ground  for  instituting  proceedings  in  this  countiy 
was  the  fact  that  the  defendants  were  resident 
here,  the  court  had  no  authority  to  adjudicate 
on  the  case,  and  the  action  must  therefore  be 
dismiraed.  JSawtluyrney  In  re^  Graham  y.  Magsey, 
62  L.  J.,  Ch.  760  ;  23  Ch.  D.  743  ;  48  L.  T.  701 ; 
32  W.  R.  147. 

The  English  courts,  in  giving  effect  to  a 
bequest  of  personal  property  of  a  testator  dying 
domiciled  abroad,  only  adopt  the  law  of  the 
place  of  domicil  as  it  stands  at  the  time  of  the 
testator's  death,  and  do  not  consider  any  sub- 
sequent retrospective  changes  made  in  that  law 
by  the  le^lature  of  the  foreign  country. 
Aganoor'i  Tnuts,  In  re^  64  L.  J.,  Ch.  521  ;  13  B. 
677. 

B.  having  died  in  Ireland  intestate,  letters  of 
administration  were  granted  in  Ireland  to  the 
plaintiff.  Part  of  his  assets  being  in  India,  the 
plaintiff  sent  out  a  power  of  attorney  to  F.  & 
Company  in  India,  who  procured  letters  of 
administration  to  be  granted  to  them  in  India 
for  the  use  and  benefit  of  the  plaintiff,  received 
the  Indian  assets,  paid  the  Indian  debts,  and 
remitted  the  surplus  to  their  agents  in  England. 
The  Irish  letters  of  administration  were  sealed 
in  England  : — Held,  that  the  agents  in  England 
were  bound  to  hand  over  the  fund  to  the  plain- 
tiff, and  could  not  require  the  concurrence  of 
the  next  of  kin,  they  not  having  taken  any 
legal  proceedings  to  prevent  theplaintiff  from 
receiving  the  assets.  Eamet  v.  Bueon,  60  L.  J., 
Ch.  740  ;  18  Ch.  D.  347  ;  46  L.  T.  196  ;  29  W.  B. 
877— C.  A. 

A  British-bom  subject  died  domiciled  in  a 
British  colony.  At  the  time  of  his  death  he  was 
possessed  of  personal  property,  locally  situated 
in  Scotland.  Probate  of  his  will  was  taken  out 
In  Scotland,  for  the  purpose  of  administering  his 
property,  and  out  of  the  fund  thus  obtained  by 
the  executors  legacies  were  paid  to  the  legatees 
residing  in  Scotland : — Helo,  that  legacy  duty 
was  not  payable  in  respect  of  these  legacies. 
Tkompwn  v.  Advocate- General,  12  CI.  &  F.  1  ; 
13  Sim.  163  ;  9  Jur.  217. 


VII.  CONTBACTS. 
a.  Ik  General. 

Oapaoity  to  Contraet.] — ^A  married  woman, 
domiciled  in  France,  entered  into  a  contract  in 
England  respecting  her  reversionary  interest  in 
trust  money  invested  in  the  English  funds : — 
Held,  that  the  French  law  determined  her 
capacity  to  make  the  contract.  Ouepratte  v. 
YouMg,  4  De  G.  &  Sm.  217. 

When  the  cause  of  action  occurs  in  Scotland, 
and  infancy  is  pleaded,  the  defendant  must  shew 
that  infancy  is  a  legal  defence  to  the  demand,  by 
proving  the  law  of  that  country  in  that  respect. 
Male  V.  Boherts,  8  Esp.  163  ;  6  B.  B.  823. 

Interpretatioa.] — ^PrimA  facie  the  law  of  the 
country  where  the  contract  is  made  will  govern 
it,  and  decide  what  the  law  as  to  the  contract  is  ; 
but  the  court  must  look  at  the  circumstances  of 
each  contract,  and  consider,  having  regard  to  the 
nature  of  the  contract  and  the  other  circum- 
stances of  the  case,  by  what  law  it  is  to  be 
governed.  Miuouri  Steams?iip  Co,,  In  re,  MoU' 
roe's  Claim,  68  L.  J.,  Ch.  721  ;  42  Ch.  D.  321  ; 
61  L.  T.  316  ;  37  W.  B.  696  ;  6  Asp.  M.  C.  423— 
C.  A. 

The  law  of  the  country  where  a  contract  is 
made,  or  is  to  be  performed,  furnishes  the  rules 
for  expounding  the  nature  and  extent  of  its  obli- 
gations ;  but  the  law  of  the  country  where  it  is 
sought  to  enforce  performance  of  a  contract 
governs  all  questions  as  to  the  remedy  and  mode 
of  proceeding,  including  lapse  of  time.  Fergtiston 
V.  Fyffe,  8  CL  &  F.  121. 

The  lex  loci  contractfis,  and  the  law  applicable 
to  cases  of  money  charged  as  a  rent  payable  out 
of  land,  where  no  provision  as  to  the  place  of 
payment  is  made  by  the  instrument,  ai^i  ina))- 
plicable  to  a  case  where  the  instrument  itself 
furnishes  the  means  of  interpretation.  In  ambi- 
guous contracts,  the  domicil  of  the  panics,  the 
place  of  execution,  the  purpose,  and  the  various 
provisions  and  expressions  of  the  instrument,  are 
material  to  be  considered  in  the  construction. 
Lamdowne  y.  Lanedoume,  2  BUgh,  60  ;  21  B.  B. 
43— H.  L.  (Ir.) 

Where  a  contract  is  made  between  persons 
domiciled  in  a  foreign  country,  and  in  a  form 
known  to  the  law  of  that  country,  the  court,  in 
administering  the  rights  of  parties  under  it,  will 
give  it  the  same  construction  and  effect  as  the 
foreign  law  would  have  given  to  it.  Anstrvther  v. 
Adair,  2  MyL  &  E.  613. 

A  deed  in  the  Scotch  form,  made  between 
parties,  some  of  whom  were  domiciled  in  Scotland 
and  others  in  England,  construed  according  to 
Scotch  law  so  far  as  it  affected  the  Scotch  parties, 
and  according  to  English  law,  so  far  as  it  affected 
the  English  pai'taes.  Duncan  y.  Campbell,  12 
Sim.  616. 

The  rule  governing  the  interpretation  of  a  con- 
tract made  in  one  country,  to  be  performed 
wholly  or  partly  in  another  country,  is,  that  the 
law  of  the  country  where  the  contract  is  made 
governs  as  to  the  nature  of  the  obligation  and  the 
interpretation  of  it,  if  the  parties  to  the  contract 
are  either  subjects  of  a  power  there  ruling,  or  as 
temporary  residents  owe  that  power  a  temporary 
allegiance.  In  either  case  they  must  be  under- 
stock to  submit  to  the  law  there  prevailing,  and 
agree  to  its  action  on  their  contract.  Penintular 
and  Oriental  Steam  Navigation  Co,  v.  Sfuind,  3 
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Moore,  P.  0.  (NA)  272  ;  6  N.  R.  387  ;  11  Jur. 
(W  A)  771  ;  12  L.  T.  808  ;  13  W.  R.  1049. 

It  is  immaterial  that  such  agreement  so  to  be 
mlod  by  the  lex  loci  oontractiiB  is  not  so  expressed 
in  terms;  it  is  equally  an  agreement,  in  fiict, 
presumed  de  jure ;  and  a  foreign  court  inteipret- 
ing  or  enforcing  a  contract  so  made  on  any 
contrary  rule  defeats  the  intention  of  the  parties, 
as  well  as  neglects  to  observe  the  recognised 
comity  of  nations.    Ih. 

The  law  of  a  country  where  a  contract  is  to  be 
enforced,  must  govern  the  construction  of  such  con- 
tract.   JDan  V.  Zippmann,  5  CI.  &  F.  1 — H.  L.  (Sc.) 

A  court  having  before  it  a  contract  made 
between  parties  living  under  different  systems  of 
law,  is  not  bound  as  a  matter  of  law  to  apply 
either  the  lex  loci  solutionis  or  the  lex  loci  con- 
tractus ;  the  question  is  what  law  the  parties 
intended  to  govern  the  contract,  ffanuyn  v. 
Talisker  JH$tUlery,  [1894]  A.  G.  202  ;  6  R.  188  ; 
71  L.  T.  1  ;  58  J.  P.  540— H.  L.  (8c.) 

laoorporating  Vordgn  Law.] — ^A  reference  to 
foreign  law  in  any  English  contract  does  not 
incorporate  the  foreign  &w,  but  merely  affects 
the  interpretation  of  the  contract.  JDever,  Ex 
parte,  Sum,  In  re,  56  L.  J.,  Q.  B.  552  ;  18  Q.  B.  D. 
660— C.  A. 

When  reliance  is  placed  upon  a  difference 
between  the  law  of  England  and  the  law  of  a 
foreign  state,  the  parly  alleging  the  same  is 
bound,  by  witnesses  or  boote  of  authority,  to 
shew  that  there  is  such  a  difference.  Smith  v. 
Gould,  4  Moore.  P.  C.  21 ;  6  Jur.  648.  Cp. 
Beniinck  v.  WiUink,  2  Hare,  1. 

An  instrument  executed  by  foreigners  in  a 
foi-eign  country  must,  on  a  demurrer  be  construed 
accenting  to  die  obvious  Imports  of  its  terms, 
unless  there  are  allegations  in  the  bill,  that 
according  to  the  law  of  the  country  in  which  it 
was  executed,  the  true  construction  of  it  is 
different.  Spain  {King)  v.  Maehado,  4  Russ. 
225  ;  6  L.  J.  (0.8.)  Ch.  61 ;  28  R.  R.  56. 

In  a  foreign  La]igaage.]^When  a  con- 


tract is  made  in  a  foreign  country,  and  in  a 
foreign  language,  an  English  court,  having  to 
construe  it,  must  first  obtain  a  translation  of  the 
instrument ;  secondly,  an  explanation  of  the 
terms  of  art  (if  any)  ;  thirdly,  evidence  of  the 
foreign  law  applicable  to  it ;  and,  fourthly,  evi- 
dence of  any  peculiar  rules  of  construction  which 
may  exist  in  that  law ;  and  must  then  itself 
interpret  the  instrument  on  ordinary  principles  of 
construction.  Di  Sara  v.  Phillippi,  10  H.  L.  Cos. 
624— H.  L.  (E.)  S.  P.,  Chatenay  v.  BrazUian  Sub- 
marine Telegraph  Co.,  60  L.  J.,  Q.  B.  295 ;  [1891] 
1  Q.  B.  79 ;  63  L.  T.  739  ;  39  W..R.  65— C.  A. 

Infbrmalities  —  Begistration.]  —  A  contract 
made  in  a  foreign  country,  the  laws  of  which 
require  the  contract  to  be  registered  before  it  can 
be  sued  upon  there,  may  nevertheless  be  enforced 
here  if  the  want  of  registration  does  not  affect 
the  validity.  Melhaum,  Ex  parte,  40  L.  J.,  Bk. 
25  ;  L.  R.  6  Ch.  64  ;  23  L.  T.  578  ;  19  W.  R.  83. 

Stamp  and  BeTenue  Laws.] — ^A  document 
which,  by  the  law  of  a  foreign  country,  is  not 
admissible  in  evidence  for  want  of  a  stamp,  may 
nevertheless  be  admitted  in  this  country.  Brnetow 
V.  Sequeville,  6  Ex.  275  ;  3  Car.  &  E.  64  ;  19  L.  J., 
Ex.  289  ;  14  Jur.  674. 

But  where  by  the  foreign  law  the  want  of  a 
stamp  renders  the  contract  void,  it  cannot  be 
enforced  here.    Ih. 


The  courts  of  this  country  will  not  take  notice 
of  the  revenue  laws  of  foreign  states.  Planehe 
V.  Fletcher,  1  DougL  251. 

An  agreement  made  in  a  foreign  country  cannot 
be  used  here,  if  it  appears  that  by  the  laws  of 
that  country  it  would  not  have  been  available 
there  without  a  stamp.  Aires  v.  Hodgson,  7  Term 
Rep.  241 ;  2  Esp.  528  ;  4  R.  R.  433.  B.  P.,  Clegg' 
V.  Levy,  3  Camp.  166. 

A  plaintiff  cannot  recover  upon  a  written  con- 
tract made  in  Jamaica,  which,  by  the  laws  of 
that  country,  is  void  for  want  of  a  stamp.    Ih. 

Where  an  action  was  brought  for  money  lent 
in  France,  and  unstamped  receipts  were  produced 
in  proof  of  the  loan,  evidence  to  shew  that  by 
the  law  of  France  such  receipts  required  stamps, 
to  render  them  valid,  was  rejected,  on  the  ground 
that  the  courts  of  this  country  will  not  notice 
the  revenue  laws  of  foreign  states.  James  v. 
Oathertoood,  8  D.  &  R.  190. 


h.  Pabticulab  Contbactb. 

In  relation  to  Funds  in  England.]— Locus, 
regit  actum  is  a  canon  of  general  jurisprudence, 
and  must  be  assumed,  in  the  absence  of  contrary 
evidence,  to  apply  to  a  system  of  foreign  law. 
Quepratte  v.  Young,  4  De  G.  &  8m.  217. 

A   married   woman,    domiciled    in    France, 
entered  into  a  contract  in  England  respecting^ 
her    reversionary    interest     in    trust    money 
invested  in  the  English  funds,  whidh  was  sub- 
stantially   valid    according    to    French    law, 
although  invalid  according  to  English  law  ;  but 
the  contract  was  not  entered  into  in  the  manner 
prescribed  by  French  law,  which  requires  that 
there  should  be  as  many  original  instruments  as- 
there  are  distinct  parties  to  the  contract : — Held, 
that  the  French  law  gave  capacity  to  make  the 
contract,  but  that  the  English  law  regulated  the 
form  of  it,  and  that  therefore  the  contract  was 
valid ;  and  it  was  enforced  by  decree.    Ih. 

Xado  in  England  between  Xerehants  reiiding*- 
there,  for  DoliTory  in  London  of  Ctoods  shipped 
Abroad  by  Foreign  Company— Vis  mi^or.] — 
The  defendants,  a  London  firm,  contracted  in 
London  to  sell  to  the  plaintifb,  merchants  in 
London,  20,000  tons  of  Algerian  esparto,  to  be 
shipped  by  a  French  company  at  an  Algerian 
port,  at  certain  prices,  according  to  specified 
qualities,  on  boara  vessels  to  be  provided  by  the 
plaintiffs  in  London,  and  to  be  paid  for  by  the 
plaintiffs  in  London  by  cash  on  or  before  arrival 
of  the  ship  or  ships  at  her  or  their  port  of  desti- 
nation, less  interest  at  5  per  cent,  per  annum  for 
the  unexpired  portion  of  three  months  from  date 
of  bill  of  lading,  for  the  full  amount  of  the 
invoice  based  on  shipping  weight.  The  defen- 
dants  caused  to  be  delivered,  and  were  paid  for, 
9,000  tons  of  esparto,  but  failed  to  deliver  the 
remaining  11,000  tons.  In  an  action  for  this 
breach  of  contract: — Held,  that  the  contract 
was  an  English  contract  and  to  be  construed 
and  dealt  with  according  to  the  law  of  this 
country;  and  consequently,  that  it  was  no 
answer  to  say  that  by  the  French  law  (which 
prevailed  at  the  port  of  shipment)  the  defendants 
were  excused  from  performing  their  contract  if 
prevented  from  so  doing  by  "force  majeure," 
viz.,  the  prohibition  by  the  constituted  authori- 
ties of  the  export  of  esparto  from  Algeria,  by 
reason  of  an  insurrection  and  consequent  hosti- 
lities in  that  country.    Jacohs  v.  Cridit  Lyomuiis, . 
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63  L.  J.,  Q.  B.  156  ;   12  Q.  B.  D.  689  ;   60  L.  T. 
194 ;  32  W.  R.  761--0.  A. 

AMignmfl&t  of  Debts.] — To  an  action  for  money 
(payable  by  the  defendant  to  the  plaintiff,  he 
pleaded  that  C,  a  joint  debtor,  resided  in 
California  in  America,  within  the  jurisdiction  of 
£L  court  there.  That  by  the  law  of  CaUfomia  a 
•creditor  might  Toluntarily  assign  his  debt  to 
Another  person  who  might  in  Ida  own  name  sue 
the  debtor.  That  the  plaintiff  being  in  California 
assigned  the  debt  to  K.  there,  and  R.  in  his  own 
name  sued  the  defendant  and  C.  for  that  and 
other  debts  in  a  court  there,  haying  jurisdiction 
for  the  recovery  of  such  assigned  debts,  and 
recovered  judgment,  and  the  defendant  and  C. 
were  liable  to  be  sued  by  R.  in  this  country  upon 
the  judgment.  That  the  judgment  was  for  an 
entire  sum,  making  no  distinction  between  the 
debts,  and  was  partly  satisfi^  by  the  levy  of  a 
sum  less  than  the  amotint  of  the  judgment,  and 
not  applicable  to  any  one  of  the  debts  recovered 
more  than  to  any  other.  Replication,  that  the 
law  of  California  was  that  the  assignee  might 
re-assign  to  the  creditor  the  debt  or  so  much 
thereof  as  was  unsatisfied,  and  the  creditor  might 
sue  in  his  own  name  for  so  much,  notwith- 
standing the  assignee  in  the  meantime  had 
recovered  judgment,  unless  the  whole  was 
actually  levied.  That  R.,  before  he  had  received 
any  part  of  the  debt  or  before  any  sum  applicable 
thereto  had  been  levied,  re-assigned  to  the  plain- 
tiff, by  reason  whereof  the  plaintiff  became 
entitled  to  sue  for  the  debt  in  his  own  name  as 
if  there  had  been  no  such  assignment  as  men- 
tioned in  the  plea : — ^Held,  that,  assuming  the 
plea  to  shew  that  the  assignment  made  in 
California  by  the  law  of  that  country  transferred 
the  exclusive  right  to  sue,  it  was  answered  by 
the  replication.  Tkowpion  v.  Bell,  3  £1.  &  Bl. 
.■236  ;  23  L.  J.,  Q.  B.  159  ;  18  Jur.  603. 

At signment  of  Polioy  of  AMoraaoe  —  Lex 
loci.] — The  plaintiff  sued  the  trustees  ot  an 
English  life  assurance  company  as  assignee  from 
3ier  husband  of  a  policy  of  life  assurance  granted 
by  the  company.  The  assignment  to  the  plaintiff 
'was  made  in  Cape  Colony,  the  assignor  being 
then  domiciled  in  that  colony,  where  he  remained 
nmtil  death.  By  the  law  of  Cape  Colony  such 
:an  assignment  was  void,  because  the  assignee 
was  the  wife  of  the  assignor : — Held,  that  the 
law  of  Cape  Colony  applieid  to  the  assignment  of 
the  policy,  and  that  tne  defendants  were  entitled 
ito  judgment.  Lee  v.  Ahdy^  17  Q.  B.  D.  309  ;  66 
L.  T.  297 ;  34  W.  R.  653. 

Foreign  Share  Certiileatef— Dealings  in  Eng- 
Jland.l — Transactions  as  to  certificates  of  shares 
in  a  foreign  company  taking  place  in  England 
between  persons  domiciled  here  are  to  be  decided 
kby  English  law ;  but  what  is  effectual  to  transfer 
the  shares  in  the  foreign  country,  by  the  laws  of 
that  countiy.  Colonial  Bank  v.  Cody,  60  L.  J., 
Ch.  131 ;  16  App.  Cas.  267  j  63  L.  T.  27  ;  39 
W.  R.  17— H.  L.  (B.) 

Certificates  negotiated  in  Sngland^Poreign 
Seenrities.] — In  an  action  to  determine  whether 
.a  bank  were  entitled  to  certain  certificates  of 
American  securities  : — Held,  that  as  the  question 
whetlier  the  bank  was  to  be  deemed  rightfully 
vin  possession  of  the  certificates  turned  upon 
^transactions  in  England  it  was  to  be  decided  by 
..Knglish  and  not  by  American  law,  though  the 


consequences  of  being  rightfully  in  possession  of 
them  depended  on  American  law.  Williams  r. 
Colonial  Bank,  67  L.  J.,  Ch.  826  ;  38  Ch.  D.  388  ; 
69  L.  T.  643  ;  36  W.  R.  625— C.  A. 

Shipping— AfEireightment— Law  of  the  Flag— 
"  Lex  loei  eontraetds ''— Intention  of  Partieej — 
Primft  facie  the  law  of  the  country  where  the 
contract  is  made  will  govern  it  and  decide  what 
the  law  as  to  the  contract  is  ;  but  the  court  must 
look  at  the  circumstances  of  each  contract,  and 
consider,  having  regard  to  the  nature  of  the  con- 
tract and  the  other  circumstances  of  the  caae. 
what  law  it  is  to  be  governed  by.  JUiesouri 
Steamship  Co.,  In  re,  Monroe's  Claim,  68  L.  J., 
Ch.  721  ;  42  Ch.  D.  321  ;  61  L.  T.  316 ;  37  W.  R. 
696  ;  6  Asp.  M.  C.  423— C.  A. 

A  British  company  domiciled  in  England  con- 
tracted to  convey,  in  a  British-owned  ship,  cattle 
belonging  to  an  American  citizen  residing  at 
Boston,  Massachusetts,  from  Boston  to  Liverpool. 
The  contract,  which  was  made  on  behalf  of  the 
company  by  their  American  agent,  contained  a 
stipulation  that  the  company  should  not  be  liable 
for  negligence  of  the  master  and  crew.  According 
to  the  law  of  Massachusetts  this  stipulation  was 
void  as  contrary  to  public  policy.  According  to 
the  law  of  England  it  was  good.  The  ship  was 
stranded  off  the  coast  of  Wales  through  the 
negligence  of  the  master  and  crew  : — Held,  that, 
having  regard  to  the  nature  of  the  contract,  and 
the  other  circumstances  of  the  case,  the  contract 
must  be  governed  by  the  law  of  England,  and 
therefore  the  shipper  was  not  entitled  to  damages 
for  the  loss  of  his  cattle.    lb. 


Bill  of  Lading— Ck>llision  between  Shipe 


belonging  to  same  Owners — ^Exeepted  Perili.] — 
The  plaintiffs  shipped  goods  on  board  one  of  the 
defendants*  ships,  the  *'  Kroon  Prins,*'  under  a  bill 
of  lading,  which  was  in  the  English  language, 
and  described  the  defendants  by  their  coi-porate 
name,  and  which  excepted,  amongst  other  things, 
"collision  and  accidents,  loss  or  damage  from 
any  act,  neglect  or  default  whatsoever  of  the 
pilots,  master  or  mariners  or  other  servants  of 
the  company  in  navigating  the  ship."  The 
goods  were  lost  by  the  "  Kroon  Prins"  cominginto 
collision  on  the  high  seas  with  the  "  Atjeh,"  which 
also  belonged  to  the  defendants ;  and  the  jury 
found  that,  though  both  ships  were  in  fault,  the 
chief  blame  was  to  be  attached  to  the  "  Atjeh." 
The  defendant  company,  which  was  composed 
entirely  of  English  shareholders,  in  addition  to 
being  registered  in  England  as  a  limited  com- 
pany, was  also  registered  in  Holland  as  a  Dutch 
company,  which  was  in  fact  a  bare  trustee  of  the 
ships  for  the  English  company.  The  ships  also 
were  registered  as  Dutch  ships,  and  carried  the 
Dutch  flag.  Such  registration  was  for  the  pur- 
poses of  trading  to  and  from  Dutch  ports.  The 
ships  were  not  registered  under  the  merchant 
shipping  acts  as  British  ships.  In  an  action 
to  recover  the  value  of  the  goods,  based,  first,  on 
the  contract  to  carry  safely  contained  in  the  bill 
of  lading  ;  and  secondly,  in  tort : — Held,  that, 
so  far  as  the  action  was  based  on  contract,  the 
defendants,  as  owners  of  the  "  Elroon  Prins,"  were 
relieved  from  liability  for  the  negligence  of  their 
servants  on  board  that  ship  by  reason  of  the 
exceptions  in  the  bill  of  lading,  which  was  an 
English  contract,  and  must  be  construed  accord- 
ingly ;  also  that  the  defendants  were  not  liable 
either  expressly  or  impliedly  under  the  bill  of 
lading,  which  had  reference  only  to  the  carrying 


285 


INTERNATIONAL    LAW— Contract*. 


286 


ship  the  "  Kroon  Prins,"  for  the  negligence  of  their 
eenrantB  on  board  the  "  Atjeh."  Cltartered  Mcr^ 
cantile  Bank  of  India,  London^  and  China  v. 
Netherlands  India  Steam  Navigation  Co.,  62 
L.  J.,  Q.  B.  220  ;  10  Q.  B.  D.  621  ;  48  L.  T.  646  ; 

31  W.  B.  446  ;  47  J.  P.  260—0.  A, 

Held,  also  (per  Brett,  L.J.\  that  both  the 
ships  were  English  and  not  Dutch  ships,  not- 
withstanding thiftt  they  were  registered  in  Holland 
as  Dutch  ships  and  carried  the  Dutch  flag,  inas- 
much as  the  nationality  of  a  ship  depends  upon 
the  question  of  ownership.    lb. 

Pert  of  IMitreif — Bale  of  Oargo— Law 

of  the  Plag.] — The  plaintifEs,  who  were  British 
subjects,  shipped  pepper  at  Singapore,  on  board 
the  G^erman  ship  "  August,"  to  be  carried  with 
other  cargo  to  London.  The  ship  met  with  bad 
weaUier,  and  was  obliged  to  put  into  Cape  Town, 
the  ship  and  portions  of  her  cargo  having 
sustained  damage.  The  master,  acting  on  the 
advice  of  surveyors,  sold  a  portion  of  the  plaintiffs 
pepper,  with  other  cargo.  In  an  action  for 
breach  of  contract  and  for  conversion : — Held, 
that  the  conduct  of  the  master  in  selling  the 
pepper  in  question  was  to  be  determined  by 
Oerman  law,  that  being  the  law  of  the  flag.  The 
Aufftut,  60  L.  J.,  P.  67  ;  [1891]  P.  328  ;  66  L.  T. 

32  ;  7  Asp.  M.  C.  110. 

Bottomry  Bond— Foreign   Ship.] — The 

owner  of  cargo  who  ships  it  on  board  a  foreign 
vessel,  ships  it  to  be  dealt  with  by  the  master 
according  to  the  law  of  the  flag,  that  is,  the  law 
of  the  country  to  which  the  vessel  belongs,  unless 
that  authority  be  limited  by  express  stipulation 
at  the  time  oi  the  shipment.  Therefore  a  bond 
made  by  the  master  of  a  foreign  ship  hypothe- 
cating cargo  laden  on  board  such  ship  if  valid 
accoiding  to  the  law  of  the  flag  of  the  ship,  will 
be  enfor^9d  by  the  English  Admiralty  Court,  on 
the  arrest  of  the  ship  and  cargo  at  the  port  of 
London  (the  port  of  discharge  within  the  meaning 
of  the  bond),  although  the  conditions  imposed 
by  English  law  as  essential  to  the  validity  of 
such  bond  have  not  been  complied  with.  The 
Oaetano  and  Maria,  61  L.  J.,  P.  67  ;  7  P.  D.  137  ; 
46  L.  T.  836  ;  30  W.  R.  766  ;  4  Asp.  M.  C.  636— 
C.A. 


Oaxrler — Lou  of  Luggage— Special  Con- 


tract.] — S.,  being  in  England,  took  from  the  P. 
and  O.  Company,  and  paid  for,  a  ticket  for  the 
passage  from  Southampton  to  Alexandria,  and 
from  Sues  to  Mauritius.  In  the  body  of  the 
ticket  the  engagement  of  the  company  was  stated 
to  be  subject  to  the  conditions  and  regulations 
indorsed  thereon.  S.  signed  this  ticket.  There 
was  indorsed  a  notice  containing  the  following 
clause,  "  that  the  company  does  not  hold  itseS 
liable  for  damage  to,  or  loss  or  detention  of, 
passengers*  baggage."  S.  lost  one  package  of  his 
luggage  during  tiie  voyage.  No  evidence  was 
^iven  of  any  negligence  oh  the  part  of  the 
company : — Held,  that  the  contract  was  governed 
by  the  law  of  England,  and  that  by  the  terms 
of  the  special  contract  the  company  was  not 
liable  for  the  loss  of  the  package.  Peninsular 
and  Oriental  Steams  Navigation  Co.  v.  Shand, 
3  Moore,  P.  C.  (n.b.)  272;  6  N.  R.  387;  11 
Jut.  (N.S.)  771 ;  12  L.  T.  808  ;  13  W.  B.  1049. 


Sale  of  Ship — Prior  Mortgage.] — Certain 


shipbuilders   in   America    built   several   ships, 
mortgaged  them  there,  sent  them  to  England  for 


sale,  sold  them  there,  and  paid  the  moitgagees 
in  America,  The  mortgages  were  duly  registered 
in  America  ;  but  notice  of  the  mortgage  having 
been  indorsed  on  the  certificate  of  registry  in 
one  case,  and  having  impeded  the  sale,  it  was 
agreed  that  no  such  notice  should  be  indorsed 
in  future.  Another  ship  was  accordingly  sent 
over  and  sold;  the  shipbuilders  received  the 
purchase-money,  and  failed,  leaving  the  mort- 
gagee unpaid.  The  mortgagee  filed  a  bill  to 
establish  his  claim  against  the  purchaser: — 
Held,  that  the  rights  to  the  ship  acquired  under 
American  law  must  be  recognised  ;  but  that  the 
purchase,  having  taken  place  in  this  country, 
must  be  governed  by  English  law.  Hooper  v. 
Qwnm,  36  L.  J.,  Ch.  605 ;  L.  R.  2  Ch.  282  ;  15 
W.  B.  464  ;  16  L.  T.  107. 

Held,  also,  that  that  which  furnishes  the  title 
to  a  ship  in  America  will  furnish  the  title  to  the 
ship  in  this  country.    Ih. 

Seaman— Action  for  Wages.] — Foreign 


seamen  at  a  foreign  port  enter  into  articles  with 
the  master,  who  is  also  a  foreigner,  for  a  voyage  on 
board  a  foreign  ship,  and  thereby  agree  amongst 
other  things,  not  to  Institute  any  suit  against  Uie 
master  in  foreign  countries,  or  cite  hun  before 
any  judge  or  magistrate,  but  that  they  will  abide 
by  the  maritime  code  of  their  own  country  and 
the  adjudication  of  their  own  courts.  Having 
made  this  agreement  in  their  own  country,  they 
cannot  maintain  an  action  in  England  against 
the  master  for  wages,  though  the  ship  and  cargo 
be  confiscated  in  an  English  port,  and  the  voyage 
thereby  ended.  Oiejuir  v.  Meyer,  2  H.  Bl.  603 ; 
3  B.  B.  620.  8.  P.,  Joh/nsfm  v.  Maehielsne,  3 
Camp.  44  ;  13  B.  B.  746. 

Marine  IninraBoe.] — ^The  agent  of  the 


Albion  Insurance  Company  had  an  office  in 
Glasgow,  at  which  J.  P.  and  others,  the  owners 
of  a  steam  vessel,  effected  an  insurance,  receiving 
from  the  company*s  agent  a  contract,  importing 
generally  that  a  policy  corresponding  with 
the  memorandum,  would  be  prepared  at  the 
office  in  London,  and  delivered  to  the  assured,  or 
their  order,  **  on  the  third  Monday  in  the  ensuing 
month,  or  on  any  subsequent  day."  The  policy 
that  was  sent  down,  and  which  was  never  shewn 
to  or  demanded  by  the  assured,  contained  a 
clause  that  "  it  should  be  suspendcMl  and  remain 
out  of  force  during  the  time  the  steamboat 
might  be  at  sea."  At  the  end  of  the  year  the 
poUcy  was  renewed  through  the  agent  at 
Glasgow,  who  delivered  to  the  assured  a  memo- 
randum, signed  by  the  company's  secretary  in 
London,  signifying  that  the  above  policy  had 
been  renewed,  but  no  notice  of  the  exception 
was  ever  communicated  to  the  assured.  The 
vessel  was  shortly  afterwards  destroyed  by  fire 
on  her  passage  from  Liverpool  to  Dublin  : — 
Held,  that  the  memorandum  was  the  contract 
of  the  parties,  which  had  not  been  fulfilled  by 
the  company,  who  were  therefore  liable  for 
damayges ;  that  the  act  6  Geo.  1,  c.  18  (repealed, 
see  6  Geo.  4,  c.  91),  so  &r  as  it  declares  all 
policies  executed  by  six  persons,  other  than  the 
London  Insurance  and  Boyal  Exchange  Assu- 
rances, to  be  absolutely  void,  does  not  extend  to 
Scotland ;  and  that  a  contract  so  entered  into 
was  a  Scotch  and  not  an  English  contract. 
PaUison  v.  MdU,  2  BU.  (N.B.)  619  ;  1  Dow  &  CI. 
842— H.  L.  (Sc.) 

A  policy  of  marine  insurance  was  effected 
with  English  underwriters  by  an  English  mer- 
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chant  upon  goods  shipped  in  a  French  ship,  and 
it  was  thereby  provided  that  general  ayerage  was 
to  be  payable  as  per  judicial  foreign  statement. 
The  ship  was  damaged  by  a  collision  and  pat 
into  port  for  repairs,  the  cargo,  however,  being 
uninjured.  The  master  not  having  funds  to  do 
the  necessary  repairs,  gave  a  bottomry  bond  on 
ship,  freight  and  cargo.  The  ship  and  freight 
proving  insufficient  to  satisfy  the  bond,  the 
assured  had  to  pay  the  deficiency  in  order  to 
obtain  possession  of  his  goods : — Held,  that  the 
policy  was  not  to  be  construed  according  to 
French  law,  except  so  far  as  the  parties  had 
expressly  stipulated  that  it  should  be,  and  that 
there  being  no  loss  by  perils  of  the  sea  according 
to  English  law,  the  assured  could  not  recover 
from  the  underwriters  the  amount  which  he  had 
paid  as  above  mentioned.  Qreer  v.  Pode,  49 
L.  J.,  Q.  B.  463  ;  6  Q.  B.  D.  272  ;  42  L.  T.  687  ; 
28  W.  R.  682. 


Ininranoe  in  London — Ctoodi  Shipped 


Abroad  by  nndiiclosed  Prinoipals.]— The  defen- 
dants, an  English  firm,  traded  with  D.,  a  Spanish 
shipping  agent  at  Havannah.  The  plaintifb, 
who  were  Spanish  merchants  at  Havannah,  con- 
signed a  cargo  of  goods  to  the  defendants  through 
the  agency  of  B.  The  defendants  knew  that  D. 
was  acting  for  a  third  party  who  was  alluded  to 
as  the  "  interesado,**  but  the  name  of  the jplain- 
tifb  was  not  disclosed.  The  defendants  enected 
an  insurance  in  London  on  the  ship  in  the  name 
of  themselves,  and  for  the  benefit  of  all  parties 
interested.  The  ship  having  been  lost,  the 
policy-money  was  paid  to  the  defendants,  and 
D.  being  insolvent,  the  plaintiffs  claijned  the 
whole  of  the  money  after  deducting  the  pre- 
miums and  expenses.  The  defendants  claimed 
a  lien  for  the  balance  of  their  general  account 
due  from  B. : — Held,  that  the  questions  must  be 
determined  according  to  English  law,  and  not 
according  to  tiie  law  of  Spain,  the  law  of  Spain 
only  being  material  with  regard  to  the  nature 
and  extent  of  the  authority  given  by  the  plain- 
tiSs  to  D.  M{upont  v.  Mildred^  51  L.  J.,  Q.  B. 
604 ;  9  Q.  B.  D.  530 ;  47  L.  T.  318  ;  30  W.  R. 
862—0.  A.  Affirmed  sub  nom.  Mildred  v. 
MiujHmSj  53  L.  J.,  Q.  B.  33  ;  8  App.  Gas.  874 ; 
32  W.  R.  126— H.  L.  (E.) 

Repairs — lion.] — ^A  bill  stated  that  the 

plaintiffs  entered  into  certain  contracts  with  B. 
for  the  repair  of  the  steamship  "  Great  Eastern,*' 
and  that  those  contracts  were  afterwards  trans- 
ferred by  D.  to  a  French  company,  with  limited 
liability,  having  offices  in  France  and  England. 
The  bill  further  alleged  that,  according  to  the 
law  of  France,  directors  of  companies  were 
personally  liable  for  debts  incurred  by  their 
companies  ander  certain  provisions  and  requi- 
sites were  complied  with,  and  that  those 
requisites  had  not  been  complied  with,  and  it 
was  prayed  that  certain  goods  on  board  the 
"  Great  Eastern,'*  upon  which  the  plaintiffs  had 
a  lien  under  the  terms  of  their  contract,  might  be 
sold,  and  the  proceeds  applied  towards  payment 
of  their  claim ;  and  that  if  the  assets  of  the 
company  should  be  insufficient,  the  directors 
might  be  declared  personally  liable  to  make  good 
the  deficiency.  Demurrer  for  want  of  equity  by 
E.,  one  of  the  directors,  overruled  the  allega- 
tions (assumed  to  be  true)  being  sufficient  to 
shew  that  he  was  a  director  at  the  time  the 
contracts  were  entered  into ;  that  the  directors 
were  personally  liable  under  the  French  Law ; 


that  the  court  had  the  power  of  taking  the 
accounts  of  the  company,  inasmuch  as  it  had  an 
office  in  England ;  and  that  E.  was  a  proper 
party  to  the  taking  of  such  accounts  and  to  the 
sale  of  the  goods.  Bower  v.  Soeiete  dee  AffrHeurt 
du  ChreaJt  Eastern,  17  L.  T.  490. 

War   Bisk— Doitrnotion   of  Cargo   by- 

Xaeniy — ^Right  to  Compensation.]  —  The  plain- 
tiffis,  underwriters,  granted  to  uie  defendants- 
valued  policies  of  insurance,  including  war  risks, 
on  a  cargo  of  a  United  States  merchant  ship. 
Such  cargo  during  the  insured  voyage  was  totally 
destroyed  by  the  ''Alabama,"  a  cruiser  of  the 
Confederate  States  then  at  war  with  tiie  United! 
States  of  America  ;  and  the  plaintiffs  paid  to  the 
defendants,  as  and  for  an  actual  totol  loss,  the 
amounts  named  in  the  policies,  but  the  real 
value  of  the  cargo  exceeded  the  sum  so  paid. 
The  loss  of  this  cargo  formed  one  of  the  items  of 
claims  made  by  the  United  States  against  Great 
Britain,  in  respect  of  the  damage  aone  by  the- 
"Alabama"  and  other  Confederate  cruisers,  which 
was  referred  to  arbitration,  and  resulted  in  an 
awaid  under  which  Great  Britain  paid  the  suud 
awarded  for  compensation  to  the  United  States. 
Afterwards  the  United  States  passed  an  Act  of 
Congress  for  constituting  a  court  for  the  distri- 
bution of  this  sum  amongst  its  subjects  who  had 
been  injured  and  whose  claims  should  be  aUowed 
by  that  court  under  the  provisions  of  such  acty 
by  which  it  was  declared  in  effect  that  no  claim 
should  be  allowed  for  which  the  party  injured! 
had  received  compensation  from  any  insurer ;: 
but  that  if  such  compensation  should  be  not 
equal  to  the  loss  actually  suffered,  allowance 
might  be  made  for  the  difference  ;  and  that  no- 
daim  should  be  allowed  by  or  on  behalf  of  any 
insurer,  either  in  his  own  right  or  of  that  of  the 
party  insured.  The  defendants  claimed  in  such 
court  and;;received  a  sum  out  of  such  compensa- 
tion-money for  so  much  of  their  loss  as  exceeded 
the  sum  insured.  The  plaintiffs  having  paid  for 
a  total  loss,  sued  the  dezendants  for  the  compen- 
sation-money they  had  so  received  :  — Held, 
(Baggallay,  L  J.,  dissenting),  that  this  money 
was  no  part  of  the  salvage,  but  was  given  to  the 
defendants  under  the  Act  of  Congress  as  a  pure- 
gift,  and  that  therefore  the  plaintiffs  were  not 
entitled  to  recover  it.  Burnand  v.  Rodoeanachi^ 
51  L.  J.,  Q.  B.  548  ;  7  App.  Cas.  823  ;  47  L.  T. 
277  ;  31  W.  R.  65  ;  4  Asp.  M.  0.  576— HL  L.  (E.). 


e,  iLLEGiiLITT. 

Illegality  by  the  Lex  loot  oontraetfts.] — It  is 
contrfuy  to  principle  that  a  court  of  justice 
should  give  greater  effect  to  a  foreign  contract 
that  it  would  have  by  the  lex  loci  contractus. 
Talleyrand  v.  Boulanger,  3  Ves.  447 ;  4  R.  R.. 
58. 

A  document  which,  by  the  law  of  a  foreign- 
country,  is  not  admissible  in  evidence  for  want 
of  a  stamp,  may  nevertheless  be  admitted  in  this 
country.  Bristow  v.  SeqtieviU^^  5  Ex.  275  ;  3- 
Car.  &  K.  64 ;  19  L.  J.,  Ex,  289 ;  14  Jur.  674. 
S.  P.,  James  v.  Cathenoood^  3  D.  &  R.  190. 

But  where  by  the  law  of  a  foreign  country  the- 
want  of  a  stamp  renders  the  contract  void,  it 
cannot  be  enforced  here.    Ih,    S.  P.,  Alves  v. 
Hodgson,  7  Term  Rep.  241  ;  2  Esp.  528  ;  4  R.  R.. 
433  :  Clegg  v.  Levy,  3  Camp.  166. 

A.  and  B.  were  Spanish  subjects  resident  iib 
Spain ;    A.  having  entered  into   a  mercantile- 
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oontract  with  the  Spanish  govenunent  agreed 
with  B.  to  allow  him  a  share  of  the  profits. 
8ome  years  afterwards  B.  died,  and  A.  went  first 
to  France  and  afterwards  came  to  England. 
After  he  had  left  Spain  he  frequently  wrote  to 
the  plainUfb  (who  were  resident  in  France,  bat 
had  taken  out  administration  to  B.  in  this 
country),  promising  to  settle  with  them  for  B.*8 
share  of  the  profits  of  the  contract,  but  not 
haying  done  so  they  filed  a  bill  against  him  to 
enforce  the  agreements.  A.  pleaded  that  the 
agreement  was  illegal  and  void  by  the  laws  of 
Spain,  as  at  the  time  it  was  entered  into  B.  held 
an  office  of  trost  and  confidence  under  the 
Spanish  goyemment,  and  the  plea  ayerred  that 
the  entering  into  the  agreement  was  a  crime 
against  the  laws  of  Spain,  subjecting  the  parties 
to  pains  and  penalties  and  a  criminal  prosecution. 
It  was  objected  that  the  particular  law  of  Spain 
by  which  the  agreement  was  nullified  ought  to 
haye  been  set  forth,  and  that  A.  after  he  had  left 
Spain  had  recognised  the  agreement,  and  promised 
to  perform  it.  The  court,  however,  allowed  the 
plea.  JSeriz  y.  Riera^  11  Sim.  318 ;  10  L.  J.,  Ch. 
47  ;  5  Jur.  20. 

Polka  Lawi.] — Money  won  at  play,  or 

lent  for  the  purposes  of  gambling  in  a  country 
where  the  games  in  question  are  not  illegal,  may 
be  recoyered  in  the  courts  of  this  country. 
Quarrier  y.  CoUtany  1  Ph.  147  ;  12  L.  J.,  Ch.  67  ; 
6  Jur.  959. 


Xzporting  Contraband  of  War.]— A  con- 


tract between  two  subjects  of  a  neutral  state  to 
export  contraband  of  war  to  a  belligerent  is  not 
unlawful  in  the  neutral  state.  Chavasse,  Ex 
parte,  Oraaebrook,  In  re,  6  N.  B.  6 ;  34  L.  J., 
Bk.  17 ;  11  Jur.  (K.B.)  400 ;  12  L.  T.  249  ;  13 
W.  R.  627. 

Informalities  —  Begiitration.] — A  contract 
made  in  a  foreign  country,  the  laws  of  which 
require  the  contract  to  he  registered  before  it 
can  be  sued  upon  there,  may  nevertheless  be 
enforced  here,  if  the  want  of  registration  does 
not  affect  the  validity.  Melbourn,  Ex  parte,  40 
L.  J.,  Bk.  25  ;  L.  R.  6  Ch.  64  ;  23  L.  T.  678  ;  19 
W.  R.  83.  HoUhaueen,  Ex  paHe,  Seheibler,  In 
re,  44  L.  J.,  Bk.  26  ;  L.  R.  9  Ch.  722  ;  31  L.  T. 
13. 

nisflriJity  aeoording  to  the  Loz  fori.] — When 
a  court  of  one  country  is  called  upon  to  enforce 
a  contract  entered  into  in  another,  it  is  not 
enough  that  the  contract  should  be  valid  accord- 
ing to  the  law  of  the  latter,  for  if  any  part  of  the 
contract  is  inconsistent  with  the  law  and  policy 
of  the  former,  the  contract  will  not  be  enforced, 
even  as  to  another  part  of  it  which  may  not  be 
open  to  this  objection,  and  may  be  the  only  part 
remaining  to  be  performed.  Hope  v.  Hope,  8 
De  G.  M.  &  G.  731 ;  26  L.  J.,  Ch.  417  ;  3  Jur. 
(H.8.)  464  ;  6  W.  R.  387. 

Therefore,  where  an  Englishman  married  a 
Frenchwoman,  and  they  resided  in  France,  where 
their  children  were  bom,  and  suits  were  insti- 
tuted between  them  in  both  coimtries,  and  were 
compromised  by  an  agreement,  of  which  part 
was,  that  the  wife  would  facilitate  proceedings 
for  a  divorce,  and  another  part  was,  that  one  of 
the  children  should  remain  with  its  mother,  and 
a  third  part  related  to  the  payment  of  an  allow- 
ance to  the  wife : — ^Held,  that  even  supposing 
the  parties  to  be  domiciled  in  France,  and  the 
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agreement  to  be  governed  by  French  law»  and  to 
he  valid  according  to  that  law,  and  to  have  been 
performed  as  to  the  parts  which  were  invalid 
according  to  English  law,  it  could  not  be  enforced 
here  as  to  any  part  of  it    lb. 

Champortj.] — An  agreement  entered  into 

in  France,  but  intended  to  be  carried  out  hi 
England,  of  such  a  nature,  that  if  entered  into  in 
England  it  would  have  beien  void  for  diamperty, 
cannot  be  enforced  in  England.  Cfrell  v.  Levy, 
16  C.  B.  (K.8.)  73 ;  10  Jur.  (NA)  210 :  9  L.  T. 
721  ;  12  W.  R.  378. 


Agreement  oontrary  to  Polioy.] — If  an 


agreement  contrary  to  the  policy  of  the  English 
law  is  entered  into  in  a  country  by  the  law  of 
which  it  is  valid,  an  English  court  will  not 
enforce  it.  The  policy  of  the  English  law  in 
favour  of  trade  applies  to  foreigners  trading  in 
England  equally  with  English  subjects.  Baueil' 
Ion  y.  Rousillon,  49  L.  J.,  Ch.  338 ;  14  Ch.  D. 
351 ;  42  L.  T.  679  ;  28  W.  R.  623 ;  44  J.  P.  668. 

d.  How  Affbcted  bt  thb  Lex  fobi. 

In  Oonoral.] — ^The  law  of  the  country  where  a 
contract  is  made,  or  is  to  be  performed,  furnishes 
the  rules  for  expounding  the  nature  and  extent 
of  its  obligation ;  but  the  law  of  the  countiy, 
where  it  is  sought  to  enforce  performance  of  a 
contract,  governs  all  questions  as  to  the  remedy 
and  mode  of  proceeding,  including  lapse  of  time. 
Fergnsson  v.  Fyffe,  8  CI.  &  F.  121— H.  L.  (Sc) 

The  law  of  a  country  where  a  contract  is  to 
be  enforced,  must  govern  the  enforcement  of 
such  contract.  2>cm  v.  lAppmann,  5  CI.  3c  F.  1 — 
H.  L.  (Sc.) 

The  distinction  between  that  part  of  the  law 
of  a  foreign  country  where  a  personal  contract 
is  made  which  is  adopted  and  that  which  is  not 
adopted  by  our  courts,  is,  that  so  much  of  the 
law  as  affects  the  rights  and  merits  of  the  con- 
tract, all  that  relates  ad  decisionem  litin,  is 
adopted  from  the  foreign  country — so  much  of 
the  law  as  affects  the  remedy  only,  all  that 
relates  ad  litis  ordinationem,  is  taken  from  the 
lex  fori  of  that  country  where  the  action  is 
brought.  In  the  interpretation  of  this  rule,  the 
time  of  limitation  of  the  action  is  governed  by 
the  law  of  the  countiy  where  the  action  is 
brought,  and  not  by  the  lex  loci  contractus. 
HubeH  V.  Steiner,  2  Scott,  304 ;  2  Ring.  (N.c.) 
202 ;  1  Hodges,  206 ;  2  D.  P.  0.  781 ;  4  L.  J., 
C.  P.  233. 

In  a  suit  between  parties  resident  in  England, 
on  a  contract  made  between  them  in  a  foreign 
country,  the  contract  is  to  be  interpreted  acconl- 
ing  to  the  foreign  law.  but  the  remedy  must  be 
taken  according  to  the  law  here.  I>e  la  Vega 
V.  Vianna,  1  B.  &  Ad.  284  ;  8  L.  J.  (0.8.)  K.  B. 
388. 

The  rules  of  the  lex  fori,  where  a  question  is 
raised  between  or  by  or  against  foreigners,  are 
not  to  be  applied  to  matters  affecting  the  substance 
of  the  remedy,  but  only  to  matters  affecting  the 
form.  Cope  v.  Doherty,  2  Be  G.  &  J.  614  : 
27  L.  J.,  Ch.  600 ;  4  Jur.  (N.8.)  699  ;  6  W.  R. 
695. 

Btatntei  of  limitation.] — The  law  of  prescrip- 
tion or  limitation  is  a  law  relating  to  procedure, 
having  reference  only  to  the  lex  fori ;  and  where 
a  court  entertains  a  cause  of  action  which 
originated  in  a  foreign  country,  the  rule  is  to 
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adjudicate  according  to  the  law  of  that  cotmtry, 
yet  the  court  proce^  according  to  the  prescrip- 
tion of  the  country  in  which  it  exercises  jurisdiC' 
tion.  Ruohmdboye  y.  Lulloobhoy  MottichuTid,  8 
Moore,  P.  G.  4  ;  6  Moore,  Ind.  App.  234. 

Where  a  claim  is  made  in  an  administration 
suit  in  England  by  an  Indian  creditor  of  the 
testator,  the  English  Statute  of  Limitations  must 
be  applied  as  part  of  the  lex  fori.  Finch  y.  Fmoh^ 
45  L.  J.,  Ch.  816  ;  35  L.  T.  236. 

4th  Seetion  of  Statute  of  Frauds.] — The  con- 
tract mentioned  in  the  4th  section  of  the  Statute 
of  Frauds  is  not  absolutely  Yoid  if  not  in 
writing,  as  required  by  the  statute,  that  section 
relating  to  tide  mode  of  procedure,  and  not  to 
the  contract  itsdf.  Consequently  such  parol 
contract,  though  made  in  a  foreign  country, 
where  it  is  good  and  capable  of  being  enforced, 
cannot  be  sued  on  in  this  country.  Lertmx  y. 
Brown,  12  C.  B.  801 ;  22  L.  J.,  C.  P.  1 ;  16  Jur. 
1021  ;  1  W.  R.  22. 


e.  Neqotiable  Instbuuents. 

Bills  of  Xzchango  and  Promissory  Hotel.] — 

A  bill  payable  in  France,  though  drawn  in 
England,  is  a  foreign  bill,  and  notice  of  dishonour, 
according  to  the  French  law,  is  sufficient.  JUrseh- 
feU  V.  SmUh,  I  H.  &  R.  284  ;  36  L.  J.,  O.P.  177 ; 
L.  E.  1  0.  P.  340  ;  12  Jur.  (K.s.)  623  ;  14  W.  R. 
455. 

In  an  action  by  indorsee  against  payee  and 
indorser  of  a  bill  of  exchange  dmwn  in  England, 
and  accepted  payable  in  Fitince,  by  a  resident 
in  France,  the  indorsee  and  indorser  being  both 
domiciled  in  England : — ^Held,  that  the  bill,  being 
payable  in  France,  was  a  French  bilL  Rutlischild 
Y.  OarriSy  4  P.  &  D.  737  ;  1  Q.  B.  43  ;  10  L.  J., 
Q.  B.  77. 

A  bill  of  exchange  was  drawn  and  accepted  in 
Paris  and  made  payable  in  England.  The  drawer 
and  acceptor  were  living  there.  No  rate  of 
interest  was  expressed  to  be  payable  on  the  bill : 
— Held,  that  the  default  being  made  in  England, 
interest  was  payable  according  to  the  English 
and  not  the  French  law.  Cooper  v.  Waldegrave 
(^EarV),  2  Beav.  282. 

As  between  the  holder  of  a  bill  and  the  drawer, 
the  lex  loci  contractus  of  the  drawer  and  of  the 
indorser,  and  not  of  the  acceptor,  governs  the 
liabilities  of  the  drawer  and  tudorser  respectively. 
Allen  Y,Xemble,  6  Moore,  P.  C.  314  ;  13  Jur.  287. 

Bills  of  exchange,  of  which  the  plaintifEs  in 
London  claimed  to  be  the  owners,  were  sent  to 
New  York  to  the  defendant.  A.,  who  had  under- 
taken as  agent  to  collect  the  moneys  due  upon  them. 
The  bills  came  into  the  possession  of  B.  in  New 
York.  B.  sued  in  an  American  court  In  those  pro- 
ceedings a  commission  issued  to  examine  witnesses, 
and  the  bills  were  handed  over  to  C,  who  was 
appointed  commissioner.  The  plaintifEs  alleged 
that  the  bills  of  exchange  came  into  the  possession 
of  B.,  and  subsequently  of  that  of  B.  and  C,  by  a 
breach  of  duty  on  the  part  of  A.  towards  the  plain- 
tiff, and  asked  that  the  bills  might  be  handed  over 
to  tJiem,  or  for  a  perpetual  injunction  to  restrain  G. 
from  parting  with  them  : — Held,  that  the  court 
had  no  jurisdiction  to  make  such  decree.  London 
and  Mediterranean  Bank  v.  Strutton^  21  L.  T. 
416  ;  18  W.  R.  107. 

Indorsee    against    Acceptor.] — To    an 

action  by  the  indorsee  of  the  drawer  against  the 
acceptor  of  a  bill  of  exchange  drawn  in  England, 


accepted  in  England,  and  payable  in  England, 
it  is  no  answer  tiiat  the  indorsement  was  made 
in  France,  and  was  not  conformable  to  the  law 
of  France ;  nor  in  such  action  is  it  any  answer 
that  the  drawer  indorsed  the  bill  inmiediately  to 
the  plaintiff,  and  that  the  plaintiff  and  the 
drawer,  when  the  biU  was  made  and  indorsed, 
were  resident  and  domiciled  in  France,  and  were 
subjects  of  that  empire.  Lebel  v.  Tucker^  8 
B.&S.  830;  37  L.  J.,  Q.  B. 46 ;  L.R.  3Q.B.77; 
17  L.  T.  244  ;  16  W.  R.  338. 

Action  on  a  bill  of  exchange  by  indorsees 
against  acceptor.  Plea,  that  he  and  S.  carried 
on  business  in  London  and  at  Rio  ;  at  the  former 

Elace  under  the  firm  of  M.,  S.  &  Co. ;  at  the 
itter  under  the  firm  of  S.  &  M. ;  that  S.  &  M. 
drew  the  bill  on  M.,  S.  &'  Co.,  payable  to  their 
own  order,  and  indorsed  it  to  the  plaintiff  for  a 
bonft  fide  debt.  Afterwards,  and  before  the  bill 
was  accepted,  S.  &  M.  stopped  payment,  and 
made  an  arrangement  with  their  creditors,  the 
plaintiffs  being  parties  to  it,  the  effect  of  which, 
according  to  the  law  of  Rio,  was,  that  S.  &  M. 
were  absolutely  discharged  from  the  debt  for 
which  the  bill  was  indorsed  to  the  plaintiffs; 
that  the  bill  was  accepted  after  such  discharge, 
and  in  ignorance  of  it.  The  plea  also  statai, 
that  part  of  the  arrangement  was,  that  the 
holders  of  bills  drawn  by  S.  &  M.  upon  M.,  S.  & 
Go.  should  be  considered  as  creditors  for  cash 
paid,  but  that  the  dividends  should  be  deposited 
in  a  bank  until  presentation  and  protest  of  the 
bills  not  having  been  paid ;  and  the  payment  in 
London  being  verified,  the  sums  so  deposited 
should  be  divided  amongst  the  creditors  : — ^Held, 
that  the  plea  was  bad  as  an  answer,  as  it  did  not 
shew  that  the  acceptor  would  have  been  dis- 
charged by  the  law  of  Rio,  or  by  the  agreement ; 
nor  did  the  agreement  shew  that  the  drawee 
would  be  discharged  from  accepting  the  bill,  or 
released  from  paying  it,  if  he  did  accept  it. 
MaHley  v.  Manton,  6  Q.  B.  247  ;  Dav.  &  M.  410 ; 
13  L.  J.,  Q.  B.  61 ;  8  Jur.  169. 


Foreign    Indorsement.] — Bills   of   ex- 


change were  drawn  in  France  by  a  domiciled 
Frenchman  in  the  French  language,  in  English 
form,  on  an  English  company,  who  duly  accepted 
them.  The  drawer  indorsed  the  bills  and  sent 
them  to  an  Englishman  in  England  :-^Held, 
that  the  acceptor  could  not  dispute  the  nego- 
tiability of  the  bills  by  reason  of  the  indorse- 
ments being  invalid  according  to  French  law. 
Marteilles  Baetennon  Ry,  and  Land  Co.^  SmalU 
page  and  Brandon,  In  re,  56  L.  J.,  Ch.  116  ;  30 
Ch.  D.  698. 


Indorsed  in  Blank  Abroad  whon  Orordne.] 


— ^A  Norwegian  firm  purchased  a  share  of  a  ship 
from  A.,  a  domiciled  Englishman,  on  the  terms 
of  paying  800/.  to  A.  and  a  debt  of  300Z.  due  to  a 
firm  consisting  of  A.  and  B.  Part  of  Hie 
purchase-money  was  paid  by  an  inland  bill  of 
exchange,  payable  to  the  order  of  the  purchasers. 
This  bUl  was  indorsed  in  Norway  by  the  pur- 
chasers to  their  agent,  by  whom  it  was  indorsed 
in  blank  and  handed  over  in  Norway  to  the  agent 
of  A.  and  his  firm.  While  in  his  hands  it  was 
seized  in  execution  for  a  private  debt  of  B.'s,  and 
the  validity  of  the  execution  was  established  by 
a  j  udicial  proceeding.  After  the  bill  was  overdue 
it  was  sold  by  auction  by  the  judicial  officer,  and 
was  subsequently  re-sold  to  a  Swedish  bank,  who 
had  no  notice  of  any  adverse  claim  upon  it.  By 
the  law  of  Norway  and  Sweden  it  was  proved 
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that  the  jadidal  sale  conferred  a  complete  title 
<m  the  purchaser,  and  that  a  bon&  fide  purchaser 
for  yalue  of  an  oyerdae  bill  of  exchang^  took  it 
freed  from  all  equities.  The  biU  was  claimed  by 
A.  and  his  firm: — Held,  that  as  between 
claimants  not  parties  to  the  bill,  the  law  of 
Norway  ought  to  prevail,  and  that  the  bank  had 
a  complete  title  to  the  bill.  Aleoek  y.  Smithy  61 
L.  J.,  Ch.  161 ;  [1892]  1  Ch.  238  ;  66  L.T.  126— 
C.A. 


Promissory   Hoto    made   in    Franea — 


Indorsed  in  Blank.] — Where  a  promissory  note 
was  made  in  France,  and  indorsied  in  bluik  by 
the  payee  in  that  country,  the  maker  and  payee 
both  at  the  times  of  making  and  indorsing  the 
note  being  domiciled  there : — Held,  that,  as  no 
action  could  have  been  maintained  upon  it  in 
the  French  courts  of  law,  in  the  name  of  the 
indorsee,  the  indorsement  according  to  the  law 
of  France,  operating  as  a  procuration  only,  and 
not  as  a  transfer,  so  no  action  could  be  main- 
tained by  him  in  our  courts.  TrimbyY.  Vignier^ 
4  M.  &  Sc.  695  ;  1  Bing.  (N.C.)  151 ;  6  Car.  &  P. 
26 ;  3  L,  J.,  C.  P.  246. 

Sorip  of  Bonds.] — ^The  scrip  of  a  foreign 
government,  issued  by  it  on  negotiating  a  loan 
(which  scrip  promises  to  give  to  the  bearer,  after 
all  instalments  have  been  duly  paid,  a  bond  for 
the  amount  paid,  with  interest),  is  by  the  custom 
of  all  the  stock  markets  of  Europe  a  negotiable 
instrument,  and  passing  by  mere  delivery  to  a 
bon&  fide  holder  for  value.  English  law  follows 
this  custom — and  any  person  taking  it  in  good 
faith  obtains  a  title  to  it  independently  of  the 
title  of  the  person  from  whom  he  took  it. 
Goodwin  v.  Bobarts,  45  L.  J.,  Ex.  748 ;  1  App. 
Cas.  476  ;  36  L.  T.  179  ;  24  W.  B.  987— H.  L.  (E.) 

The  scrip  promised  to  give  the  bearer  a  bond 
for  the  amount  paid.  A  person  who  took  this 
scrip  as  being  negotiable,  could  not,  after  he  had 
negligently  allowed  another  person  the  means  of 
transferring  (even  fraudulently)  the  possession  of 
it  to  a  bon&  fide  holder,  be  heard  to  deny  that 
the  instrument  was  a  negotiable  instrument 
transferable  to  bearer  by  delivery.    2  b. 

Who  is  oontraeting  Party.] — ^In  the  case  of 
such  scrip,  issued  by  a  foreign  government  and 
circulated  in  England  by  means  of  an  agent  here, 
who  is  to  receive  the  instalments,  and  give 
acknowledgments  for  their  payment,  and  to 
deliver  the  bonds  when  they  are  issued,  the  con- 
tracting party  is  the  foreign  government,  and  not 
the  English  agent.    lb. 


f.  Other  Mattebs. 

Disehargo  or  Xztingiiiihmont  of  Debts — ^Effect 
in  oth^r  Conntrioi.] — ^A  debt  or  liability  arising 
in  any  country  may  be  discharged  by  the  laws  of 
that  country,  and  such  a  disc^irge,  if  it  extin- 
guishes the  debt  or  liability,  and  does  not  merely 
interfere  witli  the  remedies  or  course  of  procedure 
to  enforce  it,  will  be  an  effectual  answer  to  the 
daim,  not  only  in  the  courts  of  that  countiy,  but 
in  every  other  country.  EUU  v.  M^Henry,  40 
L.  J.,  C.  P.  109 ;  L.  B.  6  C.  P.  228  ;  23  L.  T.  861 ; 
19  W.  B.  603. 

The  discharge  of  a  debt  or  liability  by  the  law 
of  a  country  other  than  that  in  which  the  debt 
arises  does  not  relieve  the  debtor  in  any  other 
country.    Where  the  discharge  is  created  by  the 


legislature  or  laws  of  a  country  which  has  a 
paramount  jurisdiction  over  another  country  in 
which  the  debt  or  liability  arose,  or  by  the  legis- 
lature or  laws  which  govern  the  tribunal  in 
which  the  question  is  to  be  decided,  such  a  dis- 
charge may  be  effectual  in  both  countries  in  the 
one  case,  or  in  proceedings  before  the  tribunal  in 
the  other  case.    lb. 

A  discharge  of  an  insolvent  debtor  upon  a  cessio 
bonorum  by  the  Court  of  Session  in  Scotland,  is 
no  answer  to  an  action  brought  by  an  English 
subject  in  a  court  in  this  country  to  recover  a 
debt  contracted  in  England,  although  it  appeared 
that  the  plaintiff  opposed  the  discharge  of  the 
defendant  in  the  Scotdi  court.  Phillips  v.  Allan^ 
8  B.  &  C.  477  ;  2  Man.  &  By.  576  ;  7  L.  J.  (0.8.) 
E.  B.  2  ;  32  B.  B.  450. 

Semble,  that  it  would  be  an  answer  to  the  action 
if  the  plaintiff  had  claimed  to  have  the  benefit 
of  the  Scotch  law,  and  to  take  a  distributive 
share  of  the  property  of  the  insolvent.    lb. 


Poreign  Bankruptcy  or  Liquidation,  Dis- 


cliarge  by.] — ^A  party  to  a  contract  made  and  to 
be  performed  in  England  is  not  discharged  from 
liability  under  such  contract  by  a  discharge  in 
bankruptcy  or  liquidation  under  the  law  of  a 
foreign  country  in  which  he  is  domiciled.  Oibbt 
V.  SooieU  des  Metaux,  59  L.  J.,  Q.  B.  510 ;  25 
Q.  B.  D.  399 ;  63  L.  T.  603—0.  A. 

Arbitrations.] — By  agreement  between  A.  and 
B.  made  in  France,  any  disputes  which  might 
arise  between  them  were  to  be  submitted  by  them 
to  two  arbitrators,  merchants  (n^gociants),  re- 
spectively named  by  them,  who,  in  case  of  dis- 
agreement, were  to  have  power  to  name  an 
umpire.  The  two  or  the  three  referees  might 
also  be  named  by  a  particular  court,  at  the  request 
of  either  party  :— Held,  that  the  court  might 
appoint  an  arbitrator  who  was  not  a  merchant ; 
and  also  that  an  act  by  which  it  annulled  B.*s 
nomination  of  an  arbitrator,  on  the  ground  that 
he  was  a  foreigner,  and  appointed  not  two  other 
arbitrators,  but  one,  a  Frenchman,  and  not  a 
merchant,  to  act  as  referee  with  the  nominee  of 
A.,  must  be  taken  to  be  legal  according  to  the 
French  law,  till  the  contrary  was  distinctly 
proved.  Alivon  v.  Furnivaly  1  C.  M.  &  B.  277  ; 
4  Tyr.  751  ;  3  D.  P.  0.  202  ;  3  L.  J.,  Ex.  241. 

Where  on  breach  of  an  agreement  entered  into 
in  France,  and  to  be  performed  there,  French 
arbitrators  awarded  a  sum,  including  the  profits 
which  the  plaintiff  would  have  made  had  the 
agreement  been  fulfilled : — ^Held,  that  the  sum 
might  be  recovered  in  an  action  here  on  the 
award,  as  not  being  shewn  to  be  contrary  to 
French  law.    lb. 

What  Law  applioablo.]— A  deed  in  the  Scotch 
form,  made  between  parties,  some  of  whom  were 
domiciled  in  Scotland  and  the  others  in  England, 
construed  partly  according  to  the  law  of  Scotland, 
and  partly  according  to  the  law  of  England ; 
that  is  to  say,  so  far  as  it  concerned  the  Scotch 
parties,  according  to  the  Scotch  law,  and  so  far 
as  it  concerned  the  English  parties,  according  to 
the  English  law.  Duncan  v.  Campbell^  12  Sim. 
616 ;  6  Jur.  667. 


'.] — ^A  simple  allegation  that  a  foreign 
instrument,  depending  on  foreign  law,  is  null 
and  void,  is  too  vague.  Bruntwick  (^Duhc)  v. 
Hanover  (^King\  2  H.  L.  Cas.  1.  Affirming  6  Beav. 
1 ;  13  L.  J.,  Ch.  107  ;  8  Jur.  263. 

10—2 
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VIII.  TORTS. 


Aifftolt  eommitted  Abroad.] — ^An  action  will 
lie  in  respect  of  an  assault  or  otner  tort  committed 
by  an  English  subject  on  another  English  subject 
beyond  this  realm,  provided  that  the  foreign  law 
prevailing  on  the  spot  gives  compensation  or 
damages  for  the  offence  to  the  party  injured. 
Seymour  (^LareT)  y.  Scott,  I H.  &  C.  219  ;  I  N.  R. 
129  ;  32  L.  J.,  Ex.  61  ;  9  Jur.  (N.8.)  522  ;  8  L.  T. 
511 ;  11  W.  B.  169— Ex.  Ch. 

Treipaia  to  Foreign  Lands.] — ^An  action  for 
damages  for  trespass  to  land  situate  in  a  foreign 
country,  founded  on  a  disputed  claim  of  title  to 
such  land,  cannot  be  tried  in  the  courts  of  this 
country.  BritM  South  African  Co,  v.  Qmpan- 
hia  de  MogamUque,  63  L.  J.,  Q.  B.  70 ;  [1893] 
A.  0.  602  ;  6  B.  1  ;  69  L.  T.  604— H.  L.  (B.) 

Order  XXXVI.  r.  1  (B.  S.  C,  1883),  which 
abolished  lo<»l  venues,  is  a  rule  of  procedure 
only,  and  does  not  affect  the  jurisdiction  of  the 
courts  of  this  country.  The  Judicature  Acts 
and  Bules  deal  with  procedure  only,  and  do  not 
confer  any  new  right  of  action.    Ih, 

Ck>llision  between  Britieb  and  Foreign  Veefel 
on  High  8eae.] — In  an  action  in  personam 
brought  by  the  owners  of  a  British  vessel  against 
the  owners  of  a  Spanish  vessel  to  recover 
damages  caused  to  the  British  vessel  by  collision 
with  the  Spanish  vessel  on  the  high  seas,  the 
defendants  pleaded  that  they  were  Spanish 
subjects,  and  that  if  there  was  any  negligence 
on  the  part  of  those  in  charge  of  the  Spanish 
vessel  it  was  negligence  for  which  the  master 
and  crew  alone,  and  not  the  defendants,  were 
liable  according  to  the  law  of  Spain  : — Held,  bad 
on  demurrer.  The  Leon,  50  L.  J.,  P.  59  ;  6  P.  D. 
148  ;  44  L.  T.  613  ;  29  W.  B.  916  ;  4  Asp.  M.  C. 
404. 

The  owners  of  a  foreign  ship  claimed  damages 
for  a  collision  between  their  Bhip  and  an  English 
ship  in  Bdgian  waters.  The  owners  of  the 
English  ship  pleaded  that,  by  the  Belgian  laws, 
pilotage  was  compulsory  in  the  place  where  the 
collision  occurred.  The  owners  of  the  foreign 
ship  replied  that,  according  to  the  Belgian  law, 
the  owners  of  the  English  ship  remained  liable 
notwithstanding  that  the  pilotage  was  com- 
pulsory : — Held,  that  the  claim,  being  founded 
on  a  tort  committed  in  the  territory  of  a  foreign 
state,  the  party  claiming  reparation  in  a  British 
court  was  not  entitled  to  the  benefit  of  the 
foreign  law  against  the  admitted  provisions  of 
the  statute  law  of  England,  and  the  practice  of 
the  Court  of  Admiralty  in  respect  of  compulsory 
pilotage,  by  which  no  such  liability  as  provided 
by  the -Belgian  law  existed,  as  it  is  contrary  to 
principle  and  authority  to  hold  that  an  English 
court  will  enforce  a  foreign  municipal  law,  and 
give  a  remedy  in  the  shape  of  damages,  in 
respect  of  an  act  which,  according  to  its  own 
principles,  imposes  no  liability  on  the  person 
from  whom  the  damages  are  claimed.  The 
Halley,  7  Moore,  P.  0.  (N.s.)  263 ;  37  L.  J., 
Adm.  33 ;  L.  B.  2  P.  C.  193  ;  18  L.  T.  879  ; 
16  W.  B.  998. 

Libel.] — A  foreigner,  resident  abroad,  may 
maintain  an  action  in  England  for  a  libel 
published  concerning  him  here.  Pimni  v. 
Lawtonj  6  Bing.  (N.c.)  90;  8  Scott,  180;  8 
J).  P.  C.  67  ;  9  L.  J.,  C.  P.  12  ;  3  Jur.  1153. 


Liability  for  Hegligenee.] — Declaration  for 
an  injury  done  to  a  ship  of  the  plaintiffs  on  the 
high  seas,  by  her  being  run  foul  of  by  a  ship  of 
the  defendant,  under  the  care,  direction,  and 
management  of  his  mariners  and  servants.  Plea, 
that  the  ship  secondly  mentioned  ran  foul  of  the 
plaintiff's  ship  on  a  part  of  the  high  seas,  situate 
between  the  kingdoms  of  England  and  France, 
and  ont  of  the  British  dominions ;  that  at  the 
time  the  defendant  was  a  subject  of  the  king  of 
the  French,  and  was  a  holder  and  proprietor  of 
shares  in,  and  acting  director  of,  a  society  or 
company  established  in  France  by  royal  ordi- 
nance, according  to  the  laws  of  that  kingdom ; 
and   that,    at    the  time  of  the  collision,    the 
company,  being  subjects  of  the  king  of   the 
French,  were  the  owners  of  the  ship,  and  by  their 
mariners  and  servants  were  navigating  the  same 
as  subjects  of  the  king  of  the  French  for  objects 
for  which  the  company  was  established,  and 
upon  that  part  of  the  high  seas  before  mentioned  ; 
and  the  coinpany  by  their  mariners  and  servants 
committed  the  grievances  in  the  declaration ; 
and  that  the  defendant  never  was  possessed  of  or 
interested  in  the  ship,  otherwise  than  as  such 
holder  and  proprietor  of  shares  ;  that  by  the  law 
of  France  the  defendant  was  not  responsible  for 
or  liable  to  be  sued  or  impleaded  individually,  or 
in  his  own  name  or  person,  in  respect  of  the 
causes  of  action  in  the  declaration  mentioned ; 
but  the  company  alone  by  their  style  or  title,  or 
the  master  or  person  in  command  of  the  ship  for 
the  time  being,  was  responsible  for,  and  liable  to 
be  sued  and  impleaded  for,  the  causes  of  action ; 
and  that  the  defendant  never  was  master  or  in 
command  of  the  ship  : — Held,  that,  if  the  true 
construction  of  this  plea  was,  that,  by  the  law  of 
France,  the  defendant  was  not  liable,  inasmuch 
as  a  body  established  by  the  French  law,  and 
analogous  to  an  English  corporation,  were  the 
proprietors  of  the  ship,  and  alone  liable  for  the 
acts  of  the  master,  it  disclosed  a  good  defence  to 
the  action  ;  but  that,  if  the  plea  only  meant  that 
in  the  French  courts  the  mode  of  proceeding 
would  be  to  sue  the  defendant  jointly  with  the 
other  shareholders  of  the  company  under  the 
name  of  their  association,  it  was  bad,  it  being  no 
objection  to  a  suit  in  this  country,  that  it  would 
have  been  instituted  in  a  different  form  in  the 
country  where  the  cause  of  action  arose.  General 
Steam  Navigation  Co.  v.  OuilUm,  11  M.  &  W. 
877  ;  13  L.  J.,  Ex.  168.  • 

English  Ships  ij^nring  Foreign  Piers.] 


— ^An  English  company,  possessed  of  a  pier  in  a 
port  in  Spain,  instituted  a  cause  of  damage 
against  an  English  ship  for  negligently  injuring 
the  pier.  The  shipowners  pleaded  that  by  the 
law  of  Spain  the  masters  and  mariners  of  a  ship, 
and  not  the  owners,  were  liable  for  negligent 
navigation  : — Held,  that  the  case  was  governed 
by  the  law  of  Spain,  and  that  that  part  of  their 
answer  ought  not  to  be  struck  out.  I7ie  M. 
Moxliam,  46  L.  J.,  P.  17  ;  1  P.  D.  107  ;  34  L.  T. 
569 ;  24  W.  B.  650— C.  A. 

Treepaee  to  and  ConTenion  of  Cbatteli — 
Process  of  Foreign  Court.] — The  courts  of  this 
country  will  not  entertain  an  action  for  trespass 
to  and  conversion  of  a  ship,  seized  under  a 
process  of  attachment  in  a  foreign  court,  and  for 
malicious  process  for  a  false  claim,  until  after  the 
plaintiff  has  obtained  a  favourable  termination 
of  the  proceedings  in  the  foreign  court;  the 
presumption  being  omnia  rite  esse  acta.  Taylor 
V.  Ford,  29  L.  T.  392  ;  22  W.  B.  47. 
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IX  JURISDICTION  OF  ENGLISH  COURTS. 

a.  In  Gsneral. 
Orer  Tordgn  Scfreroigni.] — See  coL  179,  ante. 

Aetion  in  England.] — In  order  that  an  action 
may  lie  between  parties  in  this  country  in  respect 
of  an  act  committed  in  a  foreign  country,  the  act 
must  be  one  which  if  committed  in  this  country 
would  be  actionable,  and  one  which  is  not  inno- 
cent according  to  tlie  law  of  the  country  where 
it  was  committed  ;  but  it  is  not  necessary  that  it 
flhoald  be  the  subject  of  civil  proceedings  in  that 
country.  The  rule  laid  down  in  Phillips  v.  Eyre 
(10  B.  &  S.  1004 ;  40  L.  J.,  Q.  B.  28 ;  L.  R.  6 
4  B.  1)  and  The  M,  Moxham  (46  L.  J.,  P.  17  ; 
1  P.  D.  107  ;  24  L.  T.  669  ;  24  W.  R.  650) 
Applied.  Maekado  y.  Fofdei,  66  L.  J.,  Q.  B.  542  ; 
[1897]  2  Q.  B.  231 ;  76  L.  T.  588  ;  45  W.  R.  565 

in  considering  what  power  and  jurisdiction  is 
conceded  to  Great  Britain  within  the  territories 
of  a  foreign  state,  it  must  be  borne  in  mind  that 
in  transactions,  whether  political  or  mercantile,  a 
diiference  subsists  between  Oriental  and  Chris- 
tian states.  Pavayanni  v.  Rus»ian  Steam  Navi- 
ffotian  and  Trading  Co,  or  Tfie  Laconia^  2  Moore, 
P.  C.  (N.8.)  162;  38  L.  J.,  Adm.  11  ;  9  Jur. 
(N.8.)  1160  ;  3  N.  R.  219  ;  9  L.  T.  37  ;  12  W.  R. 
90. 

No  state  can  claim  jurisdiction  as  a  matter  of 
right  within  the  territorial  limits  of  another 
independent  state.    Ih. 

Between  two  Christian  states  all  claim  to 
jurisdiction  of  any  kind,  or  exemption  from 
jurisdiction,  must  be  founded  on  treaty,  or 
engagements  of  similar  validity ;  but  the  same 
strict  forms  would  not  be  required  in  the  inter- 
course between  a  Christian  and  an  Oriental 
nation.    Ih, 

The  Ottoman  government  has  acquiesced  in 
allowing  to  the  British  government,  within  the 
Ottoman  dominions,  jurisdiction  between  British 
subjects  and  the  subjects  of  other  Christian 
states.    Ih, 

Conenmnt  Jnriidietion.] — ^The  plaintiff  and 
defendant  companies  were  proprietors  of  lines  of 
railway  in  a  foreign  state  and  of  oflSces  in  this 
country.  The  plaintifEs  sued  for  the  use  and 
occupation  of  their  station  in  the  foreign  state  by 
the  defendants,  who  stated  in  defence  that  the 
two  companies  were  both  concessionnaires  of  the 
foreign  state ;  that  the  station  was  built  upon 
land  granted  by  that  state ;  and  that  by  the 
express  provisions  of  the  laws  of  that  state 
powers  of  adjusting  all  rights  arising  out  of  the 
respective  claims  of  the  two  companies  were 
▼ested  in  the  government  of  that  state  : — Held, 
that  there  was  nothing  in  these  allegations  of 
the  defendants  to  oust  the  jurisdiction  of  the 
courts  of  this  country.  Btumoi  Ayres  Ry.  v. 
Great  Northern  Jfy.  of  Buenoe  AyreSy  46  L.  J., 
Q.  B.  224 ;  2  Q.  B.  D.  210 ;  36  L.  T.  148 ;  25 
W.  R.  367. 

Aotion  in  Kngland — Similar  Action  pending 
Abroad.] — The  court  will  not  stay  proceedings  in 
an  action  commenced  in  this  country  against  a 
foreigner  by  a  plaintiff  who  has  already  com- 
menced an  action  against  him,  for  the  same  cause 
of  action,  in  a  court  of  his  own  country,  on  the 
ground  of  the  pendency  of  the  proceoiiings 
abroad.     Cow  y.  Mitchell,  7  C.  B.  (n.s.)  55  ;  29 


L.  J.,  C.  P.  33  ;  6  Jur.  (N.S.)  225  ;  1  L.  T.  8  ;  8 
W.  R.  45.  S.  P.,  Billon  (Lord)  v.  Altarez,  4  Vcs. 
357  ;  4  R.  R.  206. 

A  suit  pending  in  England  is  not  a  good  plea 
in  bar  to  a  subs^uent  suit  in  the  plantations  for 
the  same  matter.  Bayley  v.  Bdwardi,  3  Swanst. 
703  ;  19  R.  R.  289— P.  C. 

A  plea  of  a  suit  pending  in  a  foreign  or  colonial 
court  between  the  same  parties,  cannot  be  pleaded 
in  bar  to  relief  sought  in  a  suit  in  chancery  in 
England  between  the  same  parties  relative  to  the 
same  matters.  Ostell  v.  Lepage,  6  De  G.  &  Sm.  95  ; 
21  L.  J.,  Ch.  601 ;  16  Jur.  404  ;  1  W.  R.  18. 
S.  C,  on  app^,  2  De  G.  M.  k  G.  892. 

Ill  an  action  of  collision  a  judgment  of  a 
foreign  court  given  in  a  cause  between  the  same 
pailies  cannot  be  pleaded  as  an  estoppel  unless 
such  judgment  was  obtained  prior  to  the  institu- 
tion of  the  action  in  this  country ;  there  being 
no  res  judicata,  but  lis  alibi  pendens,  when 
the  plaintiff  instituted  his  action  here,  he  can 
claim  to  proceed  to  judgment  in  this  country 
if  he  chooses.  The  Belta,  The  Enninia  Foscolo, 
45  L.  J.,  P.  Ill ;  1  P.  D.  393  ;  36  L.  T.  376 ;  25 
W.  R.  46. 


BMtraining  Svit  In  Tordgn  Court.] — 


A.,  an  Englishwoman  by  birth,  intermarried 
with  B.,  a  natural-bom  Italian  subject,  and 
domiciled  in  Italy.  In  1865,  she  beiug  then 
domiciled  in  England,  and  some  years  prior  to 
her  marriage,  made  a  will,  and  thereof  appointed 
the  plaintiff  (her  brother)  executor.  After  her 
death,  which  happened  in  Italy  in  1873,  a  contest 
arose  between  her  executor  and  her  husband  (the 
defendant)  as  to  the  validity  of  the  will.  An 
agreement  of  compromise  was  come  to  between 
them,  and  in  pursuance  of  it  the  plaintiff 
obtained  probate  of  the  will  in  common  form.. 
In  1878,  the  defendant  produced  an  alleged  holo- 
graphic will  of  his  deceased  wife,  which  bore  date 
December,  1872,  and  revoked  the  earlier  will. 
Thereupon  the  plaintiff  commenced  a  suit  in  this 
court,  claiming  probate  in  solemn  form  of  the 
will  of  1865.  The  defendant  appeared  under 
protest,  but  filed  a  defence  and  counter-claim, 
setting  up  the  alleged  will  of  1872 ;  and  he  at 
the  same  time  commenced  a  suit  for  a  decree 
afl&rming  its  validity  in  the  Civil  and  Correc- 
tional Tribunal  of  Naples.  In  these  circum- 
stances the  court  refused  to  grant  an  injunction 
restraining  the  defendant  from  proceeding  with 
the  Italian  suit.  Bawkine  v.  Slmenetti,  60  L.  J., 
P.  30  ;  44  L.  T.  266 ;  29  W.  R.  228— C.  A. 

B.,  resident  in  San  Francisco,  brought  an 
action  against  C.  in  England  alleging  that  C.  had 
been  B.'s  agent  to  purchase  for  him  goods  in 
England,  that  B.  had  recently  discovered  that 
C.  had  in  the  accounts  rendered  charged  more 
for  the  goods  than  he  had  paid  for  them,  and 
asking  for  an  account  against  C.  as  agent.  C. 
by  his  statement  of  defence  denied  agency, 
alleged  that  he  had  as  principal  sold  the  goods 
to  B.,  insisted  on  the  accounts  rendered  as  settled 
accounts,  and  alleged  that  a  large  balance  was 
due.  C.  then  commenced  an  action  in  San 
Francisco  against  B.  to  recover  the  amount 
which  he  so  alleged  to  be  due.  B.  moved  to 
restrain  this  action : — Held,  that  the  action  ought 
not  to  be  restrained,  for  that  there  was  no  primfi 
facie  inference  that  the  bringing  the  action 
abroad,  during  the  pendency  of  an  action  in 
England  in  which  the  matters  in  dispute  could 
be  determined,  was  vexatious,  since  the  course  of 
procedure  in  San  Francisco  might  be  such  as  to 
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give  advantages  to  G.  of  which  he  was  entitled 
to  avail  himself,  and  that  the  burden  lay  on  B.  to 
prove  that  C.'s  action  was  vezatious,  which  he 
had  failed  to  do.  Hyniun  y.  Helrn^  24  Ch.  D. 
631 ;  49  L.  T.  376  ;  32  W.  B.  268— C.  A. 

And  tec  further^  Practice  {Staying  Pro- 
eeedingi). 


Criminal    ProoMding    preceding   Ciyil 

Bemedy.] — If  by  the  laws  of  a  foreign  state 
there  is  a  ciyil  remedy  for  a  wrong  done  there, 
the  fact  that  by  those  laws  criminal  proceedings 
must  precede  the  civil  remedy  there,  constitutes 
no  bar  or  defence  to  an  action  in  this  country. 
Scott  V.  Seymour  (LorS)^  31  L.  J.,  Ex.  457  ;'8 
Jur.  (N.8.)  568 ;  6  L.  T.  607  ;  10  W.  B.  739. 
Affirmed,  on  appeal,  1  H.  &  C.  219  ;  1  N.  B.  129  ; 
32  L.  J.,  Ex.  61  ;  9  Jur.  (N.S.)  622  ;  8  L.  T.  511 ; 
11  W.  B.  169— Ex.  Ch. 

Xztra-territorial  Criminal  Jnrif  diction.] — ^llie 
ruler  of  an  independent  state  in  India  granted  to 
the  British  government  civil  and  crimhial  juris- 
diction along  a  line  of  railway  running  through 
the  territories  : — Held,  that  this  jurisdiction  only 
extended  to  offences  committed  on  the  railway 
and  to  matters  connected  with  the  administra- 
tion of  the  railway,  and  did  not  amount  to  a 
cession  of  territory,  or  justify  the  arrest  of  a 
))er8on  on  the  railway  for  an  offence  committed 
in  another  part  of  India  in  no  way  connected 
with  it.  Sayad  Muhammad  Yuwf-ud-Din  y. 
Jleg.,  76  L.  T.  813— P.  C. 

All  crime  is  looaL  The  jurisdiction  over  crime 
belongs  to  the  country  where  the  crime  is  com- 
mitted, and,  except  over  her  own  subjects,  her 
Majesty  and  the  imperial  legislature  have  no 
} lower  whatever.  Maeleod  v.  Att,-Oen,for  New 
SnHth  WaUut,  60  L.  J.,  P.  C.  56 ;  [1891]  A.  0. 
455  ;  65  L.  T.  321 ;  17  Cox,  C.  C.  341— P.  C. 

What  Law  applicable.]  —  The  rule  as  to 
property  and  civil  contracts,  that  an  act,  unless 
intended  to  take  effect  elsewhere,  shall,  as  regards 
its  effects  and  incidents,  if  a  conflict  of  law 
arises  between  the  lex  loci  and  the  lex  fori,  be 
governed  by  the  former,  applies  also  to  the  case 
of  an  act  causing  a  personal  injury.  If  such  an 
act  is  either  enjoined  or  rendered  lawful  by  the 
law  of  the  country  where  it  is  done,  an  action  can- 
not be  maintained  here  in  respect  of  it.  Phillips 
V.  Eyre,  10  B.  &  S.  1004  ;  40  L.  J.,  Q.  B.  28 ; 
L.  B.  6  Q.  B.  1  ;  22  L.  T.  869— Ex.  Ch. 

If,  in  any  case,  the  rights  of  foreigners  out  of 
their  own  country  are  governed  by  their  own 
laws,  it  is  not  by  force  of  those  laws  themselyes, 
but  by  the  law  of  the  country  in  which  they 
may  be  adopting  those  laws  as  part  of  their  own 
laws  for  the  purpose  of  regulating  such  rights. 
Caldivell  v.  Van  Vliuengen,  9  Hare,  425  ;  21  L.  J., 
Ch.  97  ;  16  Jur.  115. 

When  a  foreign  rule  is  repugnant  to  the 
fundamental  principles  of  the  lex  fori,  or  when 
it  is  contrary  to  religion  or  sound  morality,  the 
doctrine  of  comity  ought  not  to  be  followed. 
Fenton  y.  ZirinffStone,  8  Macq.  H.  L.  497  ;  5 
Jur.  (N.S.)  1183  ;  7  W.  B.  671. 

If  the  adoption  of  the  law  of  the  domicil  would 
occasion  a  prejudice  to  the  rights  of  other  states 
and  their  citizens,  or  if  it  would  contravene  a 
prohibitory  enactment,  the  comity  of  nations 
would  not  require  its  adoption.    lb. 

Prima  facie,  and  unless  the  contrary  be 
expressed  or  be  implied  from  the  absolute 
necessity  of  the  case,  every  l^^lature  must  be 


presumed  to  have  intended  by  its  enactments 
to  regulate  the  rights  which  should  subsist 
between  its  own  subjects,  and  not  to  affect  the 
rights  of  foreigners,  whether  by  way  of  restrict- 
ing or  augmenting  their  natural  rights.  Cope 
V.  Doherty,  2  De  G.  &  J.  614  ;  27  L.  J.,  Ch.  600  ; 
4  Jur.  (N.8.)  699  ;  6  W.  B.  695. 

Penal  Laws.] — Penalties  imposed  by  a 

foreign  law  must  be  enforced  in  the  courts  of  that 
country,  and  not  in  England.  The  Louis^  2  Dod. 
255. 

Ousting  Jurisdiction.] — English  courts  will 
give  effect  to  a  stipulation  in  a  contract,  entered 
into  in  a  foreign  country  between  foreigners,  not 
to  institute  proceedings  in  any  other  courts  than 
those  of  the  country  of  the  contracting  parties, 
and  refuse  to  entertain  an  action  on  matters 
arising  out  of  the  contract.  Oienar  y.  Meyer^ 
2  H.  Bl.  603  ;  3  B.  B.  620.  S.  P.,  Johnson  y. 
Machiflane,  3  Camp.  44  ;  13  B.  B.  746. 

See  further,  Abbitbation. 

Plea  tc  the  Jnriidiotion.] — Claim,  stating  that 
the  plaintiffs  and  defendants  were  each  of  them 
limited  companies,  with  registered  offices  in 
London ;  that  the  action  was  brought  for  rent 
of  a  railway  station  in  Buenos  Ayres  (into  pos- 
session of  which  the  defendants  were  put  by  the 
plaintiffs),  and  for  part  of  the  costs  of  con- 
structing lines  of  railway  and  approaches  to  the 
station.  Defence,  that  the  plaintiff  and  defen- 
dant companies  were  domiciled  in  the  Argentine 
Bepublic,  and  carried  on  business  there;  that 
the  premises  in  question  were  constructed  on 
land  which  was  the  property  of  •the  republic,  and 
that  the  plaintiffs  and  ddFendants  were  joint 
concessionnaires  under  the  republic  of  certain 
easements  appurtenant  thereto.  That  the  con- 
struction of  the  premises  was  directed  by  the 
government  of  the  republic,  and  was  for  the 
benefit  and  convenience  of  the  citizens  of  Buenos 
Ayres,  and  that  by  the  laws  of  the  republic 
powers  of  adjusting  all  rights  arising  out  of  the 
construction,  and  applicable  to  the  claim  of  the 
plaintiffs,  were  vested  in  the  government,  and 
that  the  contract  (if  any)  as  to  the  cost  of  the 
construction  was  made  at  Buenos  Ayres,  and 
was  subject  to  the  law  of  the  place  of  contract, 
and  that  the  republic  had  assumed  jurisdiction 
over  the  plaintiff*  claim : — Held,  that  the  defence 
was  bad,  as  both  parties  to  the  action  were 
within  the  jurisdiction  of  the  English  courts, 
and  the  foots  alleged  did  not  shew  that  the 
Argentine  Bepublic  had  exclusive  jurisdiction 
over  the  claim.  Bvenoi  'A.yres  and  Ensenada 
Port  By.  v.  6heat  Northern  My,  of  Buenos  Ayres, 
46  L.  J.,  Q.  B.  224 ;  2  Q.  B.  D.  210 ;  36  L.  T. 
148  ;  25  W.  B.  367. 

h.  Of  Coubt  of  Ghakceby. 

In  General.] — The  Court  of  Chancery  will  not 
entertain  a  smt  in  respect  of  a  foreign  contract, 
in  which  the  parties  are  foreign  subjects  and  the 
Bubject-mattor  is  in  a  foreign  country,  although 
the  plaintiff's  claim  is  in  respect  of  moneys  in 
the  possession  of  a  second  defendant  as  stake- 
holder, and  who  is  within  the  jurisdiction. 
MaUlioei  v.  Oalitzin,  43  L.  J.,  Ch.  636  ;  L.  B.  18 
Eq.  340  ;  30  L.  T.  456  ;  22  W.  B.  700. 

Bill  filed  by  a  foreigner  against  another 
foreigner,  and  against  an  English  company 
formed  for  working  a  Bussian  mine,  to  restrain 
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the  English  company  from  paying  to  a  foreigner 
part  of  the  profits  of  the  mine  which  were 
claimed  by  the  phiintiff,  by  way  of  commission, 
and  also  for  an  account  of  profits  against  the 
company.    Demnrrer  allowed.    lb. 

The  courts  in  England  will  not,  unless  there  is 
equity  to  justify  them  in  so  doing,  interfere  to 
restrain,  by  injunction,  proceedings  taken  in  a 
foreign  court  Fletcher  y.  JloJgers^  27  W.  R. 
97— C.  A. 

Mere  hardship  or  inconvenience  is  not  suffi- 
cient to  justify  such  interference.    Ih. 

If  a  plaintiff  domiciled  in  this  country  sues  a 
British  subject  here  in  respect  of,  or  to  be 
released  from,  a  money  demand  by  the  defendant, 
and  the  defendant  appears  to  the  suit,  the  court 
will  entertain  it,  although  defendant  may  be 
actually  residing  abroad,  and  the  whole  subject- 
matter  of  the  suit,  ultra  the  mere  personal  claim 
of  the  plaintiif ,  may  be  in  a  foreign  country  and 
out  of  the  jnrisidiction  of  the  court.  Drummojid 
y.  Drwnmond,  37  L.  J.,  Ch.  811 ;  18  L.  T.  896 ; 
17W.R.6. 

Under  circumstances,  injunction  granted  to 
stay  proceedings  in  Court  of  Session  in  Scotland. 
Bu*hhy  y.  Munday,  5  Madd.  297 ;  21  R.  B. 
204. 

Adminiitratlon  Action.]  —  An  action  was 
brought  in  England  by  an  infant  beneficiary  to 
administer  the  estate  of  a  testator  domicil^  in 
Scotland.  The  bulk  of  the  estate  was  in  Soot- 
land,  and  four  out  of  six  trustees  and  executors 
were  domiciled  there.  The  will  was  proved  both 
in  Scotland  and  England.  The  trustees  all  ap- 
peared to  the  writ,  without  protest,  and  at  their 
suggestion  an  inquiry  was  directed  whether  the 
action  was  for  the  plaintiffs  benefit,  which 
resulted  in  a  decision  that  it  was.  At  the  trial 
(the  English  assets  having  been  meanwhile 
transferr^  to  Scotland)  the  trustees  objected  to 
the  jurisdiction  of  the  court.  No  proceedings 
had  been  taken  to  administer  the  estate  in  the 
Scotch  court : — ^Held,  first,  that  the  court  had 
jurisdiction  to  order  an  administration  ; 
secondly,  that,  under  the  circumstances  of  the 
case,  it  had  no  discretion  in  the  matter,  but  was 
bound  to  make  the  order,  though  the  action  might 
be  stayed  before  or  after  decree  if  it  appeared 
that  proceedings  were  pending  in  a  Scotch  court 
equally  beneficial  to  the  plaintiff.  Dicta  of  Lord 
Westbury  in  Enohin  v.  Wylie  (10  H.  L.  Cas.  1) 
disapproved.  Ewmg  v.  Orr-Ewing^  53  L.  J., 
Ch.  435 ;  9  App.  Cas.  34  ;  50  L.  T.  401 ;  32  W.  R. 
573— H.  L.  (E.) 

In  an  action  commenced  in  Scotland  by  the 
residuary  legatees  against  the  trustees,  after  the 
decision  in  the  above  case  in  the  Court  of  Appeal, 
but  before  the  hearing  in  the  House  of  Lords, 
claiming,  inter  alia,  declarator  that  the  trustees 
were  bound  to  administer  the  estate  in  Scotland, 
subject  to  the  Scotch  law,  and  under  the  authority 
and  jurisdiction  of  the  Scotch  courts  alone  ;  the 
Court  of  Session  granted  an  interlocutor  finding 
in  the  terms  of  the  declaratory  conclusions  of  the 
summons,  and  interdicted  the  trustees  from 
accounting  to  anyone  otherwise  than  to  the 
judicial  factor  appointed  by  the  court: — ^Held, 
on  appeal  to  the  House  of  Lords,  that  the  decemi- 
tnre  in  terms  of  the  declaratory  conclusions  of 
the  summons,  which  in  effect  affirms  the  exclusive 
competency  of  the  Scottish  jurisdiction,  was  not 
supported  by  statute  or  authority ;  and,  there- 
fore, that  pajt  of  the  principal  interlocutor,  and 
that  part  of  the  interdict  relating  to  accoimting, 


must  be  reversed.    Euoimg  v.  Orr-Eioing^  10  App. 
Cas.  463  ;  53  L.  T.  826— H.  L.  (Sc.) 

A  testator  of  English  birth  and  domicildied 
possessed  of  real  and  personal  estate  in  Holland. 
A  decree  for  the  administration  of  his  real  and 
personal  estate  was  made  in  the  Court  of 
Chancery,  but  subsequently  proceedings  were 
taken  in  the  Dutch  courts  by  the  testator^s 
daughter,  alleging  that  his  domicil  was  in  reality 
in  Holland,  and  seeking  distribution  of  the  estate, 
movable  and  immovable,  as  upon  an  intestacy, 
according  to  the  laws  of  that  country.  Upon  a 
bill  filed  to  restrain  tiiese  proceedings : — ^Held, 
that,  in  the  absence  of  proof  that  the  Dutch  suit 
could  proceed  as  to  the  real  estate  alone  without 
affecting  the  personal  estate,  an  interlocutory 
injunction  had  been  properly  awarded  by  Stuart, 
y.-C. ;  but  Knight  Bruce,  LJT.,  was  of  opinion 
that  the  injunction  ought  to  be  confined  to  pro- 
ceedings as  to  the  personal  estate.  Hope  v. 
Carnegie,  L.  R.  1  Ch.  320 ;  12  Jur.  (K.8.)  284  ; 
14  L.  T.  117  ;  14  W.  R.  489. 

A  testator  died,  domiciled  in  Jersey,  leaving  a 
widow  and  two  infant  children.  By  his  will  he 
gave  the  whole  of  his  personal  property,  subject 
to  a  certain  annuity  to  his  wife,  to  his  children. 
He  died  possessed  of  13,000^.  of  English  consols, 
and  also  of  certain  property  in  Jersey.  The 
principal  part  of  the  latter  consisted  of  a  share 
in  the  property  of  a  certain  partnership,  which 
had  since  his  death  become  insolvent.  His  widow 
and  two  others  were  his  executrix  and  executors. 
A  gentleman  resident  in  Jersey  was  shortly  after 
the  testator's  death  appointed  '*  tuteur "  of  the 
infant  children  in  accordance  with  the  law  of 
Jersey.  The  widow  married  again,  and  with  the 
two  children  came  to  reside  in  England.  An 
action  was  commenced  in  the  Chancery  Division 
by  the  infant  children  for  administration  of  the 
testator's  real  and  personal  estate,  and  for  the 
appointment  of  guardians.  Leave  was  given  for 
the  service  of  the  writ  out  of  the  jurisdiction  on 
the  "  tuteur  "  and  executors  in  Jersey ;  but  after 
service,  and  before  appearance,  they  moved  to 
discharge  the  order,  on  the  ground  that  the  pro- 
ceedings were  wrongly  instituted  in  this  country  : 
— Held,  that,  inasmuch  as  the  phuntifls  were 
resident  in  England,  and  the  bulk  of  the  property 
was  in  England,  there  was  no  reason  why  the 
action  should  not  be  brought  there.  Lam/o,  In 
re,  Lane  v.  Rohin,  55  L.  T.  149. 

Upon  a  bill  filed  in  the  Court  of  Chancery  in 
England  by  creditors,  decree  was  made  to  execute 
the  trust  of  a  deed,  by  which  lands  in  Ireland 
were  vested  in  trustees  for  the  payment  of  debts. 
The  debtor,  a  peer  of  the  realm,  did  not  answer 
the  biU,  or  appear  at  the  hearing  of  the  original 
suit,  but  filed  an  answer  to  a  supplemental  suit, 
and  by  cross  biU  impeached  the  debts  as  fraudu- 
lent, and  opposed  the  proceedings  by  counsel  in 
various  stages  of  the  supplemental  suits ;  by  the 
decree  in  these  suits  an  injunction  and  a  receiver 
was  appointed.  But  it  being  found  impracticable 
to  execute  the  decree,  a  bill  was  med  in  the 
Court  of  Chancery  in  Ireland  to  carry  the  former 
decree  into  execution: — ^Held,  reversing  the 
judgment  of  the  court  below,  that,  under  the 
circumstances,  the  court  had  jurisdiction,  and  the 
propriety  of  the  English  decree  might  be  ex- 
amined in  the  suit  in  Ireland  ;  but  that  if  part  of 
it  was  sustainable,  it  might  so  far  be  executed  by 
aid  of  the  Irish  court,  although  other  parts  might 
be  erroneous.  HoMUeh  v.  Donegal  (^Marquis), 
8  Bli.  (N.8.)  301  ;  2  CI.  &  F.  470— H.  L.  (IrO 

A  plaintiff,  in  England,  filed  a  bill  for  an 
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account  against  the  executors  of  a  deceased 
partner,  some  of  whom  were  in  Jamaica,  but 
acting  in  concert  with  the  others,  who  were  in 
England  ;  the  partnership  property  being  in 
Jamaica : — Held,  upon  a  plea  to  the  jurisdiction 
by  the  executors  resident  in  Jamaica,  that  the 
suit  was  properly  instituted  in  this  country. 
Siendrick  v.  Wood,  9  Jur.  (N.S.)  117. 

B.,  who  was  held  by  the  Scotch  courts  to  haye 
been  a  domiciled  Scotchman,  died  in  England, 
and  his  executor  and  universal  legatee  obtained 
probate  in  Scotland.  He  also  sought  to  obtain 
probate  in  England,  but  the  will  was  disputed 
by  B.*s  next  of  kin.  There  was  an  agreement  to 
compromise  the  matter,  but  it  eventually  failed, 
and  the  executor^s  application  to  procure  the  seal 
of  the  English  Probate  Court  was  unsuccessful. 
The  next  of  kin  filed  a  bill  for  administration  in 
England  and  Scotland,  and  for  a  receiver,  and 
obtained  an  order  to  serve  the  executor  with  a 
copy  of  the  bill,  on  which  was  indorsed  an  order 
for  a  receiver,  and  injunction  In  Scotland.  On  a 
motion  by  the  executor  to  discharge  this  order 
on  the  ground  that  the  jurisdiction  was  in 
England : — Held,  that  the  executors  ought  not 
to  have  been  so  served  ;  that  the  order  for  service 
as  to  the  receiver  and  injunction  must  be  dis- 
charged, but  not  as  to  service  of  a  copy  of  the 
bill,  the  next  of  kin  having  consented  at  the 
request  of  the  executor  to  enable  him  to  get 
the  seal  affixed  in  the  English  Probate  Ck)urt. 
Hauoarden  QVUfcountess)  v.  Jhinlop,  2  Dr.  &  Sm. 
155  ;  7  L.  T.  237  ;  10  W.  R.  683. 

Aooonnt.] — ^A.,  an  Englishman  domiciled  in 
France,  entered  into  a  contract  in  France  with 
B.,  a  Frenchman,  for  carrying  out  jointly  certain 
mercantile  undertakings.  In  the  course  of  the 
transactions  large  sums  of  money  came  into  the 
hands  of  G.  &  I).,  foreign  merchants  in  business 
in  London.  A.  filed  a  bill  against  B.,  C.  &  B., 
alleging  that,  under  the  contract  with  B.,  he  was 
entitled  to  participate  in  the  profits  of  the  under- 
taking, and  praying  for  an  account  from  C.  & 
B.  of  the  money  in  their  hands,  and  that  they 
might  be  restrained  from  handing  it  over  to  B. 
The  defendants  moved  to  stay  all  further  pro- 
ceedings in  the  suit  pending  certain  proceedings 
in  the  French  courts  instituted  by  A.  against  B., 
in  which  a  construction  would  be  put  upon  the 
French  contract : — Held,  that  there  being  por- 
tions of  the  relief  sought  as  to  which  the  defen- 
dants were  bound  to  answer,  the  motion,  which 
was  in  the  nature  of  a  demurrer,  could  not  be 
sustained,  and  must  be  refused  with  costs. 
Wilton  V.  Ferrand,  L.  R.  13  Eq.  362;  26  L.  T.  387. 

Demurrer  to  a  bill  for  an  account  of  waste 
committed  in  Ireland  overruled.  Kennedy  v. 
QuHlU  i^arl),  2  Swanst.  323. 

Bill  &ed  by  a  foreigner  against  another 
foreigner,  and  against  an  English  company 
formed  for  working  a  Russian  mine,  to  restrain 
the  English  company  from  paying  to  a  foreigner 
part  of  the  profits  of  the  mine  which  were 
claimed  by  the  plaintiff,  by  way  of  commission, 
and  also  for  an  account  of  profits  against  the 
company.  Demurrer  allowed.  Matthaei  v.  Oalit- 
sin,  43  L.  J.,  Ch.  536  ;  L.  R.  18  Eq.  340 ;  30  L.  T. 
455 ;  22  W.  R.  700. 

Eleotion.] — A  domiciled  Scotchman  by  his 
will  gave  certain  benefits  to  his  wife,  and  she 
after  his  death  filed  a  bill  claiming  her  right  by 
the  law  of  Scotland  to  elect  between  such  benefits 
and  one-third  of  his  movables,  and  her  terce  in 


his  heritable  estate,  and  praying  that  the  value 
of  the  objects  between  which  she  had  to  elect 
should  for  the  purpose  of  her  election  be  ascer- 
tained by  the  court.  The  devisee  of  the  Scotch 
real  estate,  who  was  also  residuary  legatee,  and 
one  of  the  executors  filed  a  cross  bUl  praying  for 
a  general  administration  of  the  personalty  ; — 
Held,  that  under  the  circumstances  the  court 
had  jurisdiction  to  direct  such  inquiries  as  might 
be  necessary  to  guide  the  wife  in  exercising  her 
right  of  election,  and  as  far  as  possible  to  give 
effect  to  it.  Douglat  v.  Doughu^  41  L.  J.,  Ch.  74  ; 
L.  R.  12  Eq.  617  ;  25  L.  T.  530  ;  20  W.  R.  55. 

ErronMni  Foreign  Judgment.] — ^A  plaintiff, 
a  domiciled  colonial  subject,  against  whom 
judgment  had  been  recovered  in  the  colonial 
court,  took  the  benefit  of  the  laws  in  force  in  the 
colony  for  the  relief  of  insolvents.  He  subse- 
quently desired  to  appeal  to  the  Privy  Council 
against  the  judgment,  but  his  assignee  refused  to 
^ow  his  name  to  be  used  for  that  purpose.  The  ^ 
assignee  having  come  over  to  this  country,  the 
plaintiff  filed  a  bill  against  him,  alleging  that  if 
the  judgment  was  set  aside,  as  it  probably  would 
be.  there  would  be  a  large  surplus  coming  to  him, 
and  praying  that  the  assignee  might  be  ordered 
to  allow  his  name  to  be  used  for  the  purpose  of 
an  appeal,  upon  a  proper  indemnity  being  given. 
To  this  bill  a  demurrer  was  put  in  : — Held,  that 
the  colonial  court  was  the  proper  jurisdiction,  and 
as  the  plaintiff  had  not  shewn  that  he  was  not 
without  remedy  there,  the  demurrer  must  be 
allowed.  Smith  v.  Moffatt,  85  L.  J.,  Ch.  219; 
L.  R.  1  Eq.  397  ;  12  Jur.  (XA)  22  ;  14  W.  R.  242. 

Fraud.] — ^An  injunction  to  restrain  the  prose- 
cution of  a  suit  in  Scotland  to  enforce  a  real 
security  granted  on  a  suggestion  of  fraud,  after- 
wards dissolved,  notwithi^^ding  the  remedy  in 
cases  of  fraud  might  be  more  effectual  than  in. 
the  Court  of  Session,  the  question  on  the  whole 
being  likely  to  be  more  conveniently  litigated 
and  concluded  there  than  here.  J&net  v.  Oeddes^ 
1  Ph.  724. 

Partition.] — Demurrer  to  a  bill  for  a  partition 
of  lands  in  Ireland  allowed.  Kennedy  v.  CatnLU 
(JkirV),  2  Swanst.  323. 

Partnership.] — ^A.,  a  resident  in  England,  and 
the  sole  member  of  a  Liverpool  firm,  entered  into 
a  partnership  with  B.and  C,  residents  in  Hayti, 
in  a  business  to  be  carried  on  at  Hayti.  The 
Liverpool  firm  acted  as  the  agents  of  the  Haytian 
firm.  B.  was  admitted  as  a  partner  in  the  Liver- 
pool firm.  C.  died,  and  the  winding-up  of  the 
Haytian  firm  was  committed  by  agreement  to 
A.  and  B.  A.  died,  leaving  B.  sole  survivor  in 
each  firm.  B.  and  the  Haytian  legal  represen- 
tatives of  C.  engaged  in  cross  suits  in  Hayti,  in 
which  certain  setUed  accounts  were  established. 
The  representatives  of  A.,  whose  assets  were  all 
in  England,  was  not  a  party  to  the  Haytian 
suit : — Held,  on  a  bill  filed  by  the  administrator 
of  C.  in  England,  that  there  was  jurisdiction  in 
the  Court  of  Chancery  to  wind  up  the  partner- 
ship in  Hayti,  and  to  take  the  accounts  of  that 
firm  and  of  the  agency  of  the  Liverpool  firm ; 
and  decree  accordingly.  Maunder  v.  Lloyd^  2 
J.  &  H.  718  ;  1  N.  R.  123  ;  11  W.  R.  141. 

Held,  also,  that  the  law  of  Hayti  was  to  regu- 
late the  transactions  of  the  Haytian  firm.    Ih. 

The  principles  governing  the  jurisdiction  in 
partnership  cases  are  analogous  to  the  rules  of 
the  civil  law      Three  circumstances  must  be 
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fbnnd  to  exist,  but  any  one  of  them  will  support 
the  reqoired  jurisdiction ;  first,  thedomicil  of  the 
defendant  in  the  suit  must  be  within  the  terri- 
torial jurisdiction  of  the  court;  secondly,  the 
subject  of  the  suit  must  also  be  within  it ;  and 
thirdly,  the  partnership  contract  must  be  entered 
into,  or  be  to  be  performed  within  that  jurisdic- 
tion. CooUney  t.  Anderson,  32  L.  J.,  Ch.  305 ; 
1  N.  R.  77 ;  8  Jur.  (N.B.)  1220 ;  7  L.  T.  491. 
Affirmed  32  L.  J.,  Ch.  427  ;  9  Jur.  (N.8.)  736 ;  8 
L.  T.  296  ;  11  W.  R.  629  ;  2  N.  R.  140— L.  JJ. 

Where,  therefore,  a  plaintiff  when  residing 
here  filed  a  bill  against  the  defendants,  who  were 
all  domiciled  in  {Scotland,  to  obtain  a  decree  for 
the  administration  of  the  trusts  of  a  Scotch  deed 
relating  to  a  mining  partnership  in  Scotland,  so 
that  no  one  of  the  requisites,  neither  the  forum 
domicilii,  nor  the  forum  loci  rei  sitsQ,  nor  the 
forum  contractCls,  existed,  a  demurrer  to  the  bill 
for  want  of  equity  was  allowed.  The  circumstance 
<^  the  ordering  of  service  on  the  defendants  out 
of  the  jurudictlon,  and  of  their  not  moving  to 
discharge  such  order  : — Held,  not  to  affect  their 
right  to  demur.    lb. 

Two  Portuguese  subjects  carried  on  business 
in  partnership  in  one  business  at  Lisbon.  One 
of  them  carried  on  his  own  business  at  the  same 
place,  and  the  other  carried  on  his  own  business 
m  Loudon.  The  Portuguese  resident  was  also 
agent  at  Lisbon  for  theotiier  in  another  business. 
The  partnership  was  dissolved,  and  the  Portu- 
guese resident  came  on  a  visit  to  England, 
whereupon  the  other  filed  a  bill  for  accounts, 
and  obtained  a  writ  of  ne  exeat  regno  against 
him.  Upon  a  motion  to  discharge  the  writ : — 
Held,  that  the  question  of  debt  or  no  debt  must 
be  governed  l^  the  law  of  Portugal  alone ;  and 
it  not  appearing  with  sufficient  clearness  that  a 
debt  existed,  and  the  plaintiff  having  omitted  to 
state  that  the  debt,  if  any,  would  be  endangered 
by  the  departure  of  the  defendant,  the  writ  was 
discharged.     Vanseller  v.  Vansellerj  15  Jur.  115. 

Patent.] — ^Foreigners  in  this  country,  as  well 
as  British  subjects,  are  liable  to  actions  for  the 
injury  done  by  their  infringing  upon  the  sole  and 
exdnsive  right  granted  by  the  Crown  to  patentees 
of  inventions,  in  conformity  with  the  law  and 
constitution  of  this  country  ;  and  the  powers  of 
the  court  of  equity,  which  are  founded  on  the 
insufficiency  of  the  legal  remedy,  must  be 
enforced  against  them  as  well  as  against  British 
sabjects.  Caldwell  v.  Van  VlUnengen,  9  Hare, 
415  ;  21  L.  J.,  Ch.  97  ;  16  Jur.  115. 

Trade  Xark  or  Desoription.]— A  foreign 
manufacturer  has  a  remedy  by  suit,  in  this 
country,  for  an  injunction  and  account  of  profits 
against  a  manufacturer  here  who  has  committed 
a  fraud  upon  him  by  using  his  trade  mark  for 
the  purpose  of  inducing  the  public  to  believe 
that  the  goods  so  marked  are  manufactured  by 
the  foreigner.  Collins  Co,  v.  Brown,  3  Kay  &  J. 
423 ;  3  Jur.  (N.S.)  929  ;  6  W.  B.  676. 

This  relief  is  founded  upon  the  personal  injury 
caused  to  the  foreigner  by  the  defendant's  fraud, 
and  exists,  although  he  resides  and  carries  on 
his  business  in  another  country,  and  has  no 
establishment  here,  and  docs  not  even  sell  his 
goods  in  this  country.    lb, 

Semble,  a  person  on  whom  an  injury  is 
fraudulently  committed  may  have  a  remedy  in 
the  courts  of  any  country  where  the  fraud 
occurs,  and  even  although  he  is  at  the  time  an 
alien  enemy.    2  b, 


An  alien  can  in  the  courts  of  this  country 
sue  to  restrain  the  fraudulent  appropriation  of 
his  trade  mark,  although  the  goods  on  which 
such  trade  mark  is  affixed  are  not  usually  sold 
by  him  in  this  country.  Cbllins  Co,  v.  Meevu,  4 
Jur.  (N.S.)  865  ;  6  W.  R.  717. 

Copyright.]— iSM  Copyright. 

Preserving  Property  in  Xodio.] — ^Where 
courts  of  Scotland  have  power  to  preserve 
property  pendente  lite  instituted  there,  this  court 
has  no  jurisdiction  to  that  end.  Cruihthanh  v. 
Bobarts,  6  Madd.  104. 

A  person  holding  h^  the  warrant  ot  her 
majesty  the  office  of  judicial  assessor  to  the 
native  princes,  and  being  also  chief  justice  of 
her  ma]esty*8  dominions  on  the  Gold  Coast  of 
Africa,  took  possession  of  the  personal  effects 
of  a  British  subject  who  died  m^testate,  domi- 
ciled at  Cape  Coast  Town,  in  Africa,  and  claimed 
to  be  the  official  administrator  of  these  assets  by 
usage,  in  his  capacity  of  judicial  assessor,  and 
as  such  to  be  entitled  to  71  per  cent,  commission 
upon  them.  He  afterwards  transmitted  part  of 
the  assets  to  this  country  to  be  sold,  and  the 
proceeds  carried  to  the  account  of  the  intestate's 
estate,  and  came  to  this  country  himself  on 
leave  of  absence  for  a  short  time.  The  fiather 
of  the  intestate,  being  his  sole  next  of  kin, 
obtained  letters  of  amninistration  to  him  in 
England,  and  filed  his  bill  against  the  judicial 
assessor  for  administration  and  for  a  receiver. 
And  upon  motion  for  a  receiver  in  the  suit : — 
Held,  mat  the  Court  of  Chancery  had  jurisdic- 
tion to  sustain  the  application,  as  the  assets  and 
the  judicial  assessor  were  both  in  this  country, 
whatever  might  be  the  nature  of  his  authority  ; 
and  that,  there  being  the  danger  of  his  taking 
the  assets  again  out  of  the  jurisdiction,  although 
he  might  be  the  proper  representative  of  the 
intestate  in  Africa,  a  good  case  was  iimde  for  the 
appointment  of  a  receiver.  Ilercey  v.  IVzjmtrick, 

1  Kay.  421 ;  2  £q.  R.  444  ;   23  L.  J.,  Ch.  664  ; 

2  W.  R.  338,  365. 

An  inquiry  as  to  the  nature  and  extent  of 
the  jurisdiction  exercised  by  her  majesty  at 
Cape  Coast  Town,  in  the  administration  of 
persomd.  estate  of  persons  dying  there  intestate, 
and  the  manner  of  exercising  such  jurisdiction, 
directed  to  the  Colonial  Office,  under  the  pro- 
visions of  6  3c  7  Vict.  c.  94.    lb. 

But  a  motion  that  the  defendant  might  pay 
into  court  proceeds  of  assets  in  his  own  hands 
was  refused.    lb, 

A  company  of  shipowners,  en  whose  behalf 
the  defendant,  as  their  broker,  had  effected 
policies,  had  instituted  proceedings  in  a  com- 
petent court  in  Genoa  against  the  defendant  for 
an  account,  to  which  suit  he  had  appeared,  and, 
before  final  decree  in  the  foreign  court,  he  com- 
menced actions  in  England  against  the  insurers 
upon  one  of  the  policies  which  had  resulted  in  a 
loss : — Held,  that  it  was  competent  for  the  com- 
pany to  file  a  bill  to  restrain  the  action,  and  to 
have  a  receiver  of  the  policy-moneys  pending 
the  foreign  litigation.  Transatlantio  Co.  v. 
Pietroni,  Johns.  604 ;  6  Jur.  (K.S.)  532.  But 
see  B8  to  the  first  point,  Bayley  v.  Edwards,  3 
Swanst.  703  ;  19  R.  R.  289.  Venning  v.  Lloyd,  1 
De  G.  F.  &  J.  193  ;  29  L.  J.,  Ch.  152  ;  6  Jur.  ^.8.) 
81 ;  1  L.  T.  277 ;  8  W.  R.  117.  Hynian  v.  Helm, 
24  Ch.  D.  531 ;  49  L.  T.  376  ;  32  W.  R.  258— C.  A. 

Stakeholder.] — A  fund  belonging  to  foreigners 
out   of   the   jurisdiction  was  by  arrangement 
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among  them  sent  by  A.,  one  of  their  number, 
to  English  agents  for  distribation  among  the 
persons  entitled.  A.,  having  endeavoured  to  get 
back  the  fund  and  misapply  it,  one  of  the 
foreigners  filed  a  bill  to  restrain  the  misapplica- 
tion and  for  the  administration  of  the  fund.  A 
plea  to  the  jurisdiction  by  the  English  agents 
disallowed,  although  the  fund  was  not  so  invested 
as  to  enable  the  court  to  order  service  on  the 
defendants  abroad.  Cewtrtd  BaUraad  and  Bank- 
ing Co,  of  Georgia  v.  Mvtehell,  2  H.  &  M.  452  ; 
11  Jur.  (N.S.)  258  ;  12  L.  T.  73  ;  13  W.  R.  428. 

When  a  bill  is  filed  against  a  stakeholder  in 
this  country,  and  against  persons  out  of  the 
jurisdiction,  whom  the  plaintifE  cannot  serve, 
owing  to  the  nature  of  the  property,  if  the 
plaintiif  uses  his  best  endeavours  to  bring  them 
in,  by  giving  them  notice  of  the  proceedings, 
and  they  refuse  to  appear,  the  fund  will  be  dis- 
tributed in  their  absence.    Ih. 

The  Court  of  Chancery  will  not  entertain  a 
suit  with  respect  to  a  foreign  contract,  in  which 
the  parties  are  foreign  subjects,  and  the  subject- 
matter  is  in  a  foreign  country,  although  the 
plaintiff's  claim  is  in  respect  of  moneys  in  the 
possession  of  a  second  defendant  as  stakeholder 
and  who  is  within  the  jurisdiction.  Matthaei  v. 
GalitTin,  43  L.  J.,  Ch.  636 ;  L.  B.  18  Eq.  340 ; 
30  L.  T.  455  ;  22  W.  B.  700. 

Aotiont  relating  to  Lands  Abroad.] — This 
court  having  jurisdiction  in  personam,  upon  an 
equity  arising  out  of  transactions  concerning 
lands  abroad,  particularly  if  in  the  British 
dominions,  a  purchase  of  an  estate  in  the  West 
Indies  by  a  creditor  under  his  own  execution 
was  upon  the  circumstances  held  only  a  security 
for  the  debt,  the  expenses  of  the  proceedings  and 
incumbrances  paid  by  him,  with  interest  and 
subject  thereto  a  reconveyance  waa  decreed. 
Cranttoum  (Lord)  v.  Johnston,  3  Ves.  170;  3 
B.  B.  80. 

Specific  Perfomiance.]— The  court  wiU  speci- 
fically enforce  against  a  foreigner  a  contract  of 
sale  made  abroad,  if  the  subject-matter  of  the 
contract  is  within  its  jurisdiction.  Mart  v. 
Herwig,  42  L.  J.,  Ch.  457  ;  L.  B.  8  Ch.  860  ;  29 
L.  T.  47 ;  21  W.  B.  663. 

Therefore,  when  a  contract  was  made  abroad 
for  the  sale  of  a  foreign  vessel  to  be  delivered 
in  this  country,  the  court  granted  an  interim 
injunction  to  restrain  the  removal  of  the  ship 
from  an  English  port,  allowing  substituted 
service  of  the  notice  of  motion  on  the  captain.  Ih. 

Eclating  to  Land  Abroad.]~A  contract 

between  domiciled  Englishmen  relating  to 
immovable  property  in  a  foreign  country  is 
governed  by  English  law,  and  is  therefore  cog- 
nisable by  the  courts  of  this  country,  although 
it  has  been  adjudicated  upon  by  the  courts  of 
the  country  in  which  the  estate  is  situate.  Good 
V.  Cood,  33  Beav.  314  ;  3  N.  B.  275 ;  33  L.  J.,  Ch. 
273  ;  9  Jur.  (N.s.)  1336. 

A.  and  B.  were  entitled  to  real  estate  in  Chile. 
A.,  who  was  residing  there,  wrote  to  B.  in  tiis 
country,  offering  to  purchase  his  interest  in  the 
property.  B.  replied  in  terms  which  would 
warrant  A.  in  concluding  that  he  had  accepted 
the  offer.  Nothing  further  was  done  on  either 
side  during  a  period  of  thirteen  years  to  ratify 
or  annul  the  contract : — Held,  that  B.  was  barred 
by  lapse  of  time  from  disputing  the  existence  of 
the  contract.    lb. 


Against    Purchaser    with  Hotiee.] 


Although  a  purchaser  to  whom  land  out  of  the 
jurisdiction  of  the  court  has  been  agreed  to  be 
sold  by  a  person  within  the  jurisdiction,  may 
sue  him  for  a  specific  performance  of  the  agree- 
ment, or  may  possibly  enforce  a  lien  for  money 
paid  by  the  plaintiff  on  account  of  the  price, 
he  cannot  sue  here  a  third  person  to  whom 
the  vendor  has  afterwards  sold  the  property, 
although  such  third  person  had  notice  of  the 
former  contract,  there  being  no  privity  of  con- 
tract before  the  two  purchasers.  Norrit  v. 
Cfuimbres,  3  De  G.  F.  &  J.  683 ;  7  Jur.(KJL)  689  ; 
9  W.  B.  794. 

Nor  will  the  court  interfere  if  the  matter  is 
the  subject  of  litigation  in  a  foreign  court  which 
has  the  means  of  deciding  upon  and  enforcing 
the  rights  of  the  parties.    lb, 

DcliTcry  of  Title  Deedi.] — ^A  contract 


was  entered  into  at  Boulogne,  where  the  plain- 
tiff was  resident,  between  him  and  the  defendant, 
who  was  resident  in  Ireland,  for  the  sale  of  land 
in  Ireland.  A  receiver  had  been  appointed  by 
the  Irish  Court  of  Chancery.  A  bill  was  filed 
in  this  country  asking  that  certain  deeds  re- 
lating to  the  property  might  be  ordered  to  be 
given  up.  A  plea  by  the  defendant  that  the 
court  had  no  jurisdiction  was  allowed.  JBldke  v. 
Blake,  18  W.  B.  944. 

Ttmts.] — ^An  English  lady  married  in  England 
a  domiciled  Scotchman  and  a  settlement  in  the 
English  form  was  executed.  The  settled  pro- 
perty was  wholly  in  England,  and  the  trustees 
resided  in  England.  The  marriage  was  subse- 
quently dissolved  for  the  wife's  adultery,  by  the 
Scotch  court.  The  effect  of  such  a  dissolution, 
according  to  Scotch  law,  is  that  the  person 
against  whom  the  decree  is  made  is  treated  as 
dead  for  the  purposes  of  the  marriage  settle- 
ment, and  the  question  arose  whether  Scotch 
or  English  law  was  applicable.  The  husband 
brought  an  action  in  Scotland,  in  which  the 
trustees  were  nominal  plaintiff,  for  the  con- 
struction of  the  settlement ;  another  action  was 
brought  in  England  by  the  wife  for  the 
administration  of  the  trusts  of  the  settlement : 
— Held,  on  motion  by  the  wife  to  stay  the 
Scotch  action,  that,  under  the  circumstances,  it 
was  more  convenient  that  the  questions  should 
be  decided  in  the  English  action  ;  and  that  the 
husband  and  trustees  must  therefore  be  re- 
strained from  proceeding  with  the  Scotch  action. 
Meam  v.  GlanvUle,  48  L.  T.  356. 

Bestraining  Proceedingi  in  Poreign  Conrti.] 
— If  the  circumstances  of  a  case  are  such  as 
would  make  it  the  duty  of  a  court  of  equity  in 
this  country  to  restrain  a  party  from  instituting 
proceedings  in  another  court  here,  they  will  also 
warrant  it  in  imposing  on  him  a  similar  restraint 
with  regard  to  proc^ings  in  a  foreign  court. 
Carron  Iron  Co.  v.  Maclaren,  6  H.  L.  Cas.  416  ; 
24  L.  J.,  Ch.  620  ;  3  W.  B.  597. 

The  fact  of  a  foreigner  having  property  in 
this  country,  enables  a  court  of  equity  here  to 
make  effectual  an  injunction  issued  to  him,  but, 
especially  in  the  case  of  a  foreigner  who  seeks 
no  assistance  from  the  courts  here,  the  issuing  of 
such  injunction  ought  clearly  to  be  shewn  to  be 
required  as  conducive  to  justice.    I  b. 

When  there  is  a  plain  equity  in  favour  of  an 
injunction,  and  the  representatives  of  the  real 
and  personal  property,  who  seek  it,  are  in  this, 
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the  ooturt  will  grant  it,  and  restrain  proceedings 
in  the  courts  of  a  foreign  country.    lb. 

In  such  a  case  the  court  will  decide  upon  a 
consideration  of  all  the  circumstances  and 
require  parties  here  to  take  or  direct  such  steps 
in  a  foreign  court  as  tlie  ends  of  justice  require. 
Jb, 

The  particular  provisions  of  the  foreign  law 
applicable  to  a  transaction,  proceedings  as  to 
which  in  a  foreign  court  are  thus  restrained, 
must  not  be  regarded.    lb. 

An  incumbrancer  on  immovable  property 
situate  in  a  foreign  country,  who  has  instituted 
l^gal  proceedings  in  that  country  for  the  purpose 
of  enforcing  his  rights,  will  not  be  restrainea  by 
injunction  from  prosecuting  such  proceedings, 
even  though  the  mortgagor  is  a  company  in 
course  of  winding  up,  at  ail  events  if  the  party 
seeking  to  restrain  him  may  appear  before  the 
foreign  tribunal  and  assert  his  rights.  Moor  v. 
Anglo-Italian  Bank,  10  Ch.  D.  681  ;  40  L.  T. 
620 ;  27  W.  B.  652. 

Injunction  to  restrain  the  defendants  from 
suing  in  Ireland  upon  a  bill  of  exchange  given 
by  the  plaintiff  for  a  gambling  debt  under  the 
circumstances  continu^  Jurisdiction  of  the 
Ck>urt  of  Chancery  to  stay  the  proceedings  of 
parties  in  foreign  courts.  Portanington  (^Lord) 
V.  Soulby,  8  MyL  &  E.  104  ;  4  L.  J.,  Ch.  241. 

If  the  proceedings  in  a  foreign  court  will 
enable  this  court  more  satisfactorily  to  dispose 
of  the  question  between  the  parties,  this  court 
wiU  permit  such  proceedings  to  go  on  te  an 
adjudication ;  but  it  will  not  give  such  per- 
mission, where  the  adjudication  of  the  foreign 
court  between  the  parties  there,  whatever  it 
may  be,  will  not  preclude  the  question  which 
tiie  plaintifb  in  this  court  may  think  proper 
to  raise  against  the  plaintiffs  in  the  proceedings 
in  the  foreign  court.  JBuTibury  v.  JBuTUmry,  1 
Beav.  818  ;  8  L.  J.,  Ch.  297  ;  3  Jur.  644. 

Where  the  title  of  a  party  does  not  turn  on 
the  law  of  a  foreign  country  in  the  first  instance, 
though  it  may  ultimately,  but  on  a  preliminary 
question,  which  this  court  is  not  only  as  com- 
petent as  the  foreign  court  to  decide  upon,  and, 
according  to  the  position  of  the  parties,  much 
more  competent,  inasmuch  as  this  court  has  all 
the  parties  before  it,  this  court  will  not  allow 
the  proceedings  in  tlie  foreign  court  to  go  on, 
involving  the  same  question,  with  the  chance  of 
the  two  courts  arriving  at  opposite  conclusions. 
lb. 

The  courts  in  England  will  not,  unless  there  is 
equity  to  justi^  them  in  so  doing,  inteif  ere  to 
restrain  by  injunction  proceedings  taken  in  a 
foreign  court.  Mere  hardship  or  inconvenience 
is  not  suflScient  to  justify  such  interference. 
Sect  26,  sub-s.  8,  of  the  Judicature  Act,  1878, 
does  not  alter  the  former  practice  as  to  injunc- 
tions, but  is  only  intended  to  do  away  with 
certain  technical  objections.  Ftetchtrr  v.  Rod- 
gerg,  27  W.  R.  97— C.  A. 

An  injunction  was  granted  to  restrain  the 
plaintiff  from  prosecuting  a  suit,  not  brought  to 
a  hearing  in  Ireland,  the  subject-matter  of  tiiat 
suit  being  the  same  as  that  of  a  suit  instituted 
in  the  Court  of  Chancery,  and  in  which  that 
court  had  pronounced  a  decree  refusing  the 
relief  sought  by  the  plaintiff.  Booth  v.  Ley  eater  ^ 
1  Keen,  579. 

Injunction  to  restrain  proceedings  in  the 
court  of  session  in  Scotland,  dissolved  under  the 
circumstances.  Kennedy  v.  CaseiUi*  (JEarV),  2 
Swanst  818. 


Whether  property  is  to  be  administered 
according  to  the  English  or  Scottish  notions 
of  equity,  is  dependent  on  the  national  character 
of  the  parties  and  the  property  to  be  affected 
by  the  decree.    Ih. 

The  Court  of  Session  is  a  court  of  law  and  of 
equity.    lb. 

The  Court  of  Chancery  in  England  has  no 
power  to  restrain  an  Irish  creditor  for  proceed- 
ing to  recover  his  claim  against  the  estate  of  an 
intestate  deceased  debtor,  domiciled  and  leaving 
property  in  Ireland.  An  Irish  creditor  cannot 
be  compelled  to  prove  his  claim  in  England,  or 
to  forego  his  rights  to  recover  in  Irdand,  he 
being  in  no  privity  to  the  English  suit.  Brovme 
V.  BobeHe,  Ir.  R.  6  Eq.  540 ;  19  W.  R.  115— 
It.  Ch.  App. 

Where  Bemedieiin  English  and  Foreign 

Court  are  not  IdontioaL]— The  Court  of  Chancery 
wiU  interfere  by  injunction  to  restrain  a  plaintiff 
from  prosecuting  two  distinct  suits  in  different 
courts  for  the  same  object,  either  in  this  or  a 
foreign  country.  But  a  plaintiff  may  carry  on 
proc^dings  in  one  court  to  establish  a  demand, 
and  in  another  court  to  obtain  security,  which 
the  former  court  is  unable  to  give  him,  for 
what  should  be  found  due  to  him.  Wedder- 
burn  V.  Wedderbum,  4  MyL  &,  Cr.  855  ;  9  L.  J., 
Ch.  205  ;  4  Jur.  661.  Affirming  2  Beav.  208  ;  4 
Jur.  66. 

Plaintiffis  had  obtained  a  decree  for  an  account 
in  the  Court  of  Chancery  in  England,  against 
defendants,  some  of  whom  resided  in  Scotland, 
and  had  estates  there.  The  plaintiffs  then 
instituted  proceedings  in  the  Court  of  Session 
in  Scodand,  for  the  same  purposes  as  the  English 
suit,  and  also  to  obtain  a  lien  on  the  S<x)tch 
estates  of  the  defendants.  The  Court  of  Chancery 
granted  an  injunction,  on  the  application  of 
the  defendants,  to  restrain  the  plamtifb  from 
proceeding  with  the  suits  in  the  Court  of  Session, 
except  for  the  purpose  of  procuring  security  for 
what  might  be  found  due  to  them.    lb. 

There  is  no  primA  facie  inference  that  the 
bringing  an  action  abroad,  during  the  pendency 
of  an  action  in  England  In  which  the  matters  in 
dispute  can  be  determined,  is  vexatious,  since  the 
course  of  procedure  in  the  foreign  forum  may  be 
such  as  to  give  to  the  party  involdng  the  assistance 
of  the  foreign  forum,  advantages  of  which  he  is 
entitled  to  avail  himself,  and  the  burden  lies  on 
the  party  disputing  the  right  to  bring  the  foreign 
action  to  prove  that  it  is  vexatious.  Uyman  v. 
Helm,  24  Ch.  D.  531 ;  49  L.  T.  876 ;  82  W.  R. 
258— C.  A. 

An  injunction  granted  on  terms,  to  restrain 
proceedings  instituted  in  Demerara  to  recover 
real  estate  there,  and  an  order  made  for  a 
consignee  and  manager  of  the  estate  and 
produce ;  it  appearing  to  the  court  that  there 
were  many  other  questions  between  the  parties 
connected  with  the  estate,  which  could  be  more 
conveniently  determined  together  in  this  country. 
Bwnbury  v.  Bunbury,  1  Beav.  318 ;  8  L.  J.,  Ch. 
297 ;  3  Jur.  664. 

Before  this  court  interposes  upon  an  inter- 
locutory application  to  stay  proceedings  in  a 
suit  by  reason  of  a  decree  or  judgment  in  a 
foreign  country,  it  must  be  satisfied  that  the 
foreign  decree  or  judgment  does  justice  and 
covers  the  whole  subject  of  the  suit.  Ostell  v. 
Ze  Page,  2  De  G.  M.  &  G.  892.  Reversing  5 
De  G.  &  Sm.  95 ;  21  L.  J.,  Ch.  601 ;  16  Jur.  1134 ; 
1  W.  R.  18. 
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A  motion  to  stay  proceedings  pending  the 
determination  of  proceedings  in  French  courts 
refused,  thereby  portions  of  the  relief  sought  as 
to  which  the  defendant  was  bound  to  answer. 
Wilson  V.  Ferrand,  L.  R.  13  Eq.  362  ;  26  L.  T.  387. 


Before  Betree  for  Administration.] — ^A 


testator  domiciled  in  England  gave  his  real  and 
personal  property,  situate  in  England  and 
Scotland,  to  be  divided  between  two  of  his  sons, 
and  appointed  his  three  sons  executors.  The 
will  was  proved  in  England  by  two  of  the  sons. 
At  the  death  of  the  testator  the  other  son,  one 
of  the  residuary  legatees,  was  indebted  to  an 
insurance  company  carrying  on  business  in 
Scotland  and  England,  who  obtained  judgment 
in  an  action  in  Scotland  against  such  son,  and 
proceeded  in  Scotland  against  the  executors 
to  arrest  the  amount  in  their  hands,  to  whom  the 
indebted  son  was  entitled.  The  court,  upon  the 
executors  undertaking  to  obtain  forthwith  an 
administration  decree  in  England,  granted  an 
injunction  to  restrain  the  proceedings  in  Scotland 
against  the  executors.  BaiUie  v.  Baillie^  37 
L.  J.,  Ch.  225  ;  L.  B.  6  Eq.  175  ;  17  L.  T.  376  ; 
16  W.  R.  272. 

After  Decree  for  Administration.] — ^Af ter 

a  decree  for  administration  of  a  testators  estate 
in  England  and  Ireland,  an  incumbrancer  upon 
the  Irish  estate  having  come  in  and  proved  his 
debt,  i-cstrained  from  proceeding  in  a  creditors' 
suit  instituted  by  him  in  the  Court  of  Chancery 
in  Ircland,  receiving  the  costs  up  to  the  time  of 
his  having  notice  of  the  decree,  and  paying  the 
costs  of  the  application.  BeaucJiavip  v.  Huntley 
iMarquu),  Jac.  546  ;  23  R.  R.  143. 

The  court  will  not  interfere  by  injunction  to 
restrain  a  foreign  creditor  resident  abroad  from 
suing  for  his  debts  in  the  courts  of  his  own 
country,  although  a  decree  has  been  made  here 
for  the  administration  of  the  estate  of  the  debtor, 
and  the  foreign  creditor  has  come  in  under  the 
decree,  and  filed  evidence  to  prove  his  debt  in 
the  administration  action.  Boyte,  In  re,  Cro/ton 
V.  Croftan,  49  L.  J.,  Ch.  689  ;  15  Ch.  D.  591 ;  29 
W.  R.  169. 

The  court  has  no  power  to  restrain  an  Irish 
creditor  from  proceeding  to  recover  his  claim 
against  the  estate  of  an  intestate  deceased  debtor, 
domiciled  and  leaving  property  in  Ireland.  An 
Irish  creditor  cannot  be  compelled  to  prove  his 
claim  in  England,  and  to  forego  his  rights  to 
recover  in  Ireland,  he  being  in  no  privity  with 
the  English  suit.  Browne  v.  Rohertt^  5  Ir.  Eq.  R. 
540 ;  19  W.  R.  115— Ir.  Ch.  App. 

A  British  subject,  entitled  to  real  and  personal 
estate,  both  in  England  and  in  the  Netherlands, 
died  domiciled  in  England,  leaving  a  will  by 
which  he  gave  to  trustees,  upon  certain  trusts, 
all  his  property  here  and  abroad  ;  but  as  to  his 
foreign  propei-ty  so  far  only  as  he  could  dispose 
of  it  according  to  the  law  of  the  country  where 
it  was  situate.  A  decree  was  made  in  England 
for  the  administration  of  his  estate.  Subse- 
quently, one  of  his  children  instituted  proceed- 
ings in  the  Netherlands,  for  the  administration 
of  both  his  i-eal  and  personal  estate  in-  that 
country.  Stuart,  V .-C,  made  an  or^er  restraining 
the  prosecution  of  the  pending  proceedings  in 
the  Netherlands,  and  the  taking  any  other  pro- 
ceedings  there  as  to  the  personal  estate.  On 
appeal  from  this  order : — ^Held,  by  Knight  Bruce, 
L. J.,  that  the  order  ought  not  to  have  absolutdy 
restrained  the  appelluit  from  carrying  on  the 


pending  proceedings  in  the  Nethei'lands,  but 
ought  to  nave  left  her  at  liberty  to  carry  them 
on  as  to  the  real  estate — ^if  she  could  do  so 
without  proceeding  as  to  the  personal  estate ; 
but  by  Turner,  L. J.,  that  the  order  ought  not  to 
be  thus  varied,  the  appellant  not  having  shewn 
that  the  proceedings  could  be  carried  on  aa 
regarded  the  real  estate  alone.  Sope  v.  Carnegie, 
L.  R.  1  Ch.  320 ;  12  Jur.  (».s.)  284 ;  14  L.  T. 
117  ;  14  W.  R.  489. 

A  company  was  chartered  in  Scotland  for  the 
manufacture  of  iron.  Its  manufactory  and  chief 
office  of  management  were  there,  it  had  agents 
for  the  sale  of  the  goods  in  different  parts  of 
Scotland  and  England,  and  it  possessed  real  estate 
in  both  countries.  A.,  a  large  shareholder  in  the 
company,  and  possessed  of  real  and  personal 
property  in  England  and  Scotland,  was  the 
company's  agent  for  the  sale  of  goods  in  London, 
and  was  domiciled  here.  When  he  died,  he  made 
a  will  in  the  English  form,  and  appointed  as  his 
executors  persons  who  were  resident  in  both 
countries;  his  heir  was  one  of  these  persons, 
and  was  also  the  person  who  succeeded  him  in 
the  London  agency  of  the  country.  Probate  of 
the  will  was  taken  out  in  England,  and  such 
of  the  executors  as  thought  fit  to  apply  to  the 
Scotch  court  were,  according  to  the  Scotch  law, 
confirmed  in  the  execution  of  the  wilL  An 
administration  suit  was  instituted  in  the  Court 
of  Chancery,  and  the  usual  order  for  a  general 
account  of  the  debts  and  assets  made.  After  the 
date  of  this  order,  the  company  took  proceedings 
in  the  Scotch  courts  against  the  real  and  personal 
estate  of  the  testator  in  Scotland.  Notice  of  an 
injunction,  at  the  suit  of  the  executors,  was 
seiTcd  on  the  company's  agent  in  London  and 
on  the  company's  manager  in  Scotland;  the 
company  did  not  appear,  and  tne  injunction  was 
issued.  The  company  then  noved  to  dissolve  the 
injunction.  No  order  wa"  made : — Held,  that 
the  injunction  coidd  not  be  maintained.  Oarron 
Iron  Ch,  v.  Maclareny  5  H.  L.  Cas.  416  ;  24  L.  J., 
Ch.  620 ;  3  W.  R.  597.  And  tee  the  further  litiga- 
tion  between  the  same  parties,  nom.  Maclaren 
v.  Stainton^  Maclaren  or  Staintttn  v.  Carron  Co., 
21  Beav.  152  ;  26  L.  J.,  Ch.  382 ;  25  L.  J.,  Ch. 
577 ;  2  Jur.  (N.B.)  49. 

A  decree  was  made  in  an  administration  suit 
against  executors,  which  directed  an  account  of 
the  testator's  debts,  and  an  inquiry  as  to  incum- 
brances affecting  the  real  estate.  The  usual 
advertisements  for  creditors  were  published,  P. 
thereupon  claimed  specific  performance  of  an 
agreement  by  the  testator  for  a  lease  to  him  of 
lajids  in  Ireland.  The  executors  did  not  dispute 
the  agreement.  P.  commenced  proceedings 
against  the  executors  and  trustees  in  Ireland. 
Upon  motion  by  the  executors,  an  injunction 
was  granted  restraining  him  from  prosecuting 
the  suit  in  Ireland.  Eiutaee  y.  UrOyd^  35  L.  T. 
900 ;  25  W.  R.  211. 


Creditors'  Trust  Deed.] — Trustees  for 


creditors,  after  decree  for  execution  of  trusts, 
restrained  from  proceeding  in  a  suit  .in  Court 
of  Chancery  in  Ireland  having  same  objects. 
JSdrrUan  v.  Gumey,  2  Jac.  &  Walk.  563 ;  22 
R.R.211. 

Bankmptoy.] — The  Court  of  Chancery 

has  jurisdiction  to  grant  an  injunction,  at  the  suit 
of  the  asignees  of  a  bankrupt,  to  restrain  the 
obligee  under  a  heritable  bond,  executed  by  the 
bankrupt  before  his  bankinptcy,  from  proceed- 
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Scotchman,  and  a  Bettlement  in  the  English 
fonn  was  executed.  The  settled  property  was 
whoUj  in  England,  and  the  trustees  resided  in 
England.  The  marriage  was  subsequently  dis- 
solved, for  the  wife's  adultery,  by  the  Scotch 
court.  The  effect  of  such  a  dissolution,  according 
to  Scotch  law,  is  that  the  person  against  whom 
the  decree  is  made  is  treated  as  dead,  for  the 
purposes  of  the  marriage  settlement,  and  the 
question  arose  whether  Scotch  or  English  law 
was  applicable.  The  husband  brought  an  action 
in  Scotland,  in  which  the  trustees  were  nominal 
plaintifEs,  for  the  construction  of  the  settle- 
ment ;  another  action  was  brought  in  England 
by  the  wife  for  the  administration  of  the  trusts 
of  the  settlement: — ^Held,  on  motion  by  the 
wife  to  stay  the  Scotch  action,  that,  under  the 
circumstances,  it  was  more  convenient  that  the 
questions  should  be  decided  in  the  English 
action ;  and  that  the  husband  and  trustees  most 
therefore  be  restrained  from  proceeding  with 
the  Scotch  action.  Hearn,  y.  Ctlanviile^  48  L.  T. 
356. 


ing  in  the  Court  of  Session  in  Scotland,  to  obtain 
payment  of  his  debt  out  of  a  real  estate  in 
Scotland  belonging  to  the  bankrupt  at  the  date 
of  the  bond,  and  thereby  charged  with  the  debt ; 
but  it  will  not  exercise  that  jurisdiction,  if  the 
dicnmstances  of  the  case  render  its  interference 
unadvisable,  as  if  the  question  between  the 
parties  might,  upon  the  whole,  be  more  con- 
Teniently  litigated,  and  with  a  more  conclusive 
result  there  than  here.  JoneM  v.  Oeddes^  1  Ph. 
724  ;  14  Sim.  606. 

Where  a  debtor  became  bankrupt  in  England, 
having  real  estate  in  Scotland  : — beld,  that  this 
state  of  circumstances  gave  no  jurisdiction  to 
the  Court  of  Chancery  to  restrain  a  creditor  who 
had  not  proved  under  the  bankruptcy  from  pro- 
ceeding in  an  action  against  the  assignees  in 
Scotland,  for  the  purpose  of  recovering  out  of 
the  real  estate  there  an  amount  equal  to  the 
dividend  which  would  have  been  payable  upon 
the  debt.  The  grounds  on  which  the  Court  of 
Chancery  restrains  creditors  from  proceeding 
against  an  executor  after  a  decree  for  administra- 
tion do  not  exist  in  such  a  case.  Pennell  v.  JBoy, 
S  De  G.  M.  iL  G.  126  ;  22  L.  J.,  Oh.  409  ;  17  Jur. 
247  ;  1  W.  R.  237. 

Foreeleinrs    Action    after   Action    for 

Bedemptlon.] — Injunction  to  stay  proceedings 
on  bill  to  foreclose  In  foreign  court,  redemption 
being  in  progress  in  Court  of  Chancery  here, 
granted.  Beckford  v.  KemhUj  1  Sim.  &  S.  7 ; 
1  L.  J.  (O.S.)  Ch.  5  ;  24  R.  R.  143. 

JnrisdietioB  upon  a  Contract  eonoeming  an 
Estate  in  a  Colony.] — But  the  question  upon  the 
construction  of  the  contract,  for  a  security  by 
way  of  mortgage,  having  been  before  a  court  of 
competent  jurisdiction  in  the  colony,  and  a  fore- 
closure and  judicial  sale  directed,  the  allegations 
of  fraud  being  merely  general  and  denied,  an 
injunction  was  refused.  White  v.  JSall^  12  Yes. 
321  ;  8  R.  R.  324. 

Action  respecting  ToitamentaryDisposi- 

tion.J — ^A.,  an  English  woman  by  birth,  inter- 
mamed  with  B.,  a  natural-bom  Italian  subject, 
and  domiciled  in  Italy.  In  1865,  she  being  then 
domiciled  in  England,  and  some  years  prior  to 
her  marriage  made  a  will,  and  appointed  the 
plaintifl  (her  brother)  executor  thereof.  After 
her  death,  which  happened  in  Italy,  in  1873,  a 
contest  arose  between  her  executor  and  her 
husband  (the  defendant)  as  to  the  validity  of  the 
will.  An  agreement  of  compromise  was  come  to 
between  them,  and  in  pursuance  of  it  the  plain- 
tiff obtained  probate  of  the  will  in  common 
form.  In  1878,  the  defendant  produced  an 
alleged  holographic  will  of  his  deceased  wife, 
which  bore  date  December,  1872,  and  revoked 
the  earlier  will.  Thereupon  the  plaintifE  com- 
menced a  suit  in  this  court,  claimmg  probate  in 
solemn  form  of  the  will  of  1865.  The  defendant 
appeared  under  protest,  but  filed  a  defence  and 
counterclaim,  setting  up  the  alleged  will  of 
1872 ;  and  he  at  the  same  time  commenced  a 
suit  for  a  decree  affirming  its  validity  in  the 
Civil  and  Correctional  Tribunal  of  Naples.  In 
these  circumstances,  the  court  refused  to  grant 
an  injunction  restraining  the  defendant  from 
proceeding  with  the  ItaUan  suit.  Dowkins  v. 
Sinumetti,  50  L.  J.,  P.  30 ;  44  L.  T.  266  ;  29  W.  R. 
228— C.  A. 

On   the  Ground  of  ConTcnionce.] — ^An 

English  lady  married  in  England  a  domiciled 


Other  Xatters.]— The  plaintiff,  W.  A^  a 
domiciled  Scotchman,  through  his  stockbroker  in 
England,  had  various  transactions  for  the  feigned 
purchase  and  sale  of  shares  and  stock  in  railway 
and  other  companies ;  it  was  never  intended  that 
they  should  be  completed  by  deliveiy  of  the 
stock,  being  merely  time  bargains,  a  gambling 
for  differences  between  the  prices  at  which  the 
shares  or  stock  were  nominally  purchased  and 
sold.  The  brokers  obtained  from  W.  A.  a  deposit 
of  certain  shares  as  security  for  any  balance 
which  miriit  be  due  to  them,  and  also  stipulated 
for  a  bond  or  judge*s  order,  both  in  England  and 
Scotland,  as  a  further  security.  The  defendants 
rendered  an  account,  and  then  sold  the  deposited 
shares ;  but  as  the  proceeds  did  not  discharge 
the  balance  due  to  them,  they  brought  an  action 
against  him  in  the  sheriff's  court  in  Scotland 
for  the  balance,  and  arrested  his  goods  there, 
and  a  commission  was  issued  for  the  purpose  of 
taking  evidence  In  England.  W.  A.  then  filed 
his  bill  in  England,  asking  discovery,  and  for  an 
account,  and  for  an  injunction  to  restrain  the 
defendants  from  proceeding  with  the  action  in 
Scotland,  at  the  same  time  offering  to  pay  what 
was  due,  and  submitting  all  his  property  in 
Scotland,  subject  to  the  arrestments,  to  the 
jurisdiction  of  this  court.  Upon  a  general 
demurrer  to  the  bill : — Held,  that  the  illegality 
of  the  transaction  could  not  be  then  considered  ; 
that  it  VTas  no  ground  for  stopping  the  proceed- 
ings in  a  foreign  court ;  that  from  the  allegation 
th^t  evidence  of  the  transactions  could  not,  by 
the  law  of  Scotland,  be  received  in  the  sheriff's 
court  from  the  plaintiff  and  the  defendants, 
there  was  ground  to  suppose  that  complete 
justice  could  not  be  done  there.  The  demurrer 
was,  therefore,  overruled,  and  the  costs  were 
made  costs  in  the  cause.  Aintlie  v.  Simt^  23 
L.  J.,  Ch.  161. 

Injunction  granted  on  interlocutory  applica- 
tion in  court  of  chancery  in  Ireland  to  restrain 
proceedings  at  law  there,  is  not  of  itself  sufficient 
ground  to  obtain  injunction  in  this  court  to- 
restrain  proceeding  on  same  matter  in  King's 
Bench  here.  But  a  final  judgment  might  have 
been  otherwise.  Bail  y.  St&rie,  1  Sim.  &  S. 
210  ;  1  L.  J.  (o:a)  Ch.  214 ;  24  R.  R.  170. 

R.  contracted  to  let  a  house  and  moor  in  Soot- 
land  to  the  plaintiff  for  the  months  of  August 
and  September,  at  the  rent  of  8002. ;  and  after- 
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waidfl  let  it  at  the  same  rent  to  B.  In  August 
the  plaintiff  filed  an  ozicriiuil  l>iU  against  R.  and 
B.  for  specific  performance  of  the  contract,  and 
obtained  an  injunction  restraining  B.  from  taking 
possession.  This  injunction  was  dissolyed  on 
appeal  upon  the  terms  of  B.  paying  the  800Z. 
into  court.  In  September  R.  commenced  an 
action  of  reduction  in  a  Scotch  court  against  the 
plaintiff  to  obtain  the  rescission  of  the  contract. 
In  October  the  plaintiff  amended  his  bill,  and 
moved  to  restrain  R.  from  prosecuting  the  Scotch 
action : — ^Held,  that  the  order  made  on  the 
appeal  had  in  effect  decided  that  the  Court  of 
Chancery  was  the  proper  tribunal  to  decide  the 
question,  and  an  injunction  was  granted  accord- 
ingly.    Oakeley  t.  Bamtay,  27  L.  T.  745. 

e,  OOlOfON-LAW  COUBTB. 

Toreigii  Land  —  Trespaif.] — An  action  for 
damages  and  trespass  to  land  situate  in  a  foreign 
country,  founded  on  a  disputed  claim  of  title  to 
such  land,  cannot  be  tried  in  the  courts  of  this 
country.  British  South  Africa  Co.  y.  Qf/n- 
panhia  de  Mozambique,  63  L.  J.,  Q.  B.  70  ;  [1893] 
A.  C.  602 ;  6  R.  1 ;  69  L.  T.  604— H.  L.  (E).) 

Ord.  XXXVL  r.  1  (R,  S.  C.  1883),  which 
abolishes  local  venues,  is  a  rule  of  procedure 
only,  and  does  not  affect  the  jurisdiction  of  the 
courts  of  this  country.  The  Judicature  Acts  and 
Rules  deal  with  procedure  only,  and  do  not 
confer  any  new  right  of  action.    Ih, 

Uie  and  Ooenpation.] — The  plaintiff  and 


defendant  companies  were  proprietors  of  lines  of 
railway  in  a  foreign  state,  and  of  oflSoes  in  this 
country.  The  plaintiffis  sued  for  use  and  occupa- 
tion of  their  station  in  the  foreign  state  by  the 
defendants,  who  stated  in  defence  that  the, 
two  companies  were  both  concessionnaires  of  the 
foreign  state ;  that  the  station  was  built  upon 
land  granted  by  that  state ;  and  that  by  the 
express  provisions  of  the  laws  of  that  state 
powers  of  adjusting  all  rights  arising  out  of  the 
i-espective  claims  of  the  two  companies  were 
vested  in  the  government  of  that  state  : — Held, 
that  there  was  nothing  in  these  allegations  of 
the  defendants  to  oust  the  jurisdiction  of  the 
courts  of  this  country.  Buenos  Ayret  By,  v. 
Great  Northern  By,  of  Buenos  Ayres,  46  L.  J., 
O.  H.  224  ;  2  Q.  B.  D.  210 ;  36  L.  T.  148 ;  25 
W.  R.  867. 


Beooyory  of  Arrears  of  Bent-charge.] — 


An  action  of  debt  having  been  brought  for  arrears 
of  a  rent-charge  upon  lands  in  Australia  prior  to 
the  commencement  of  the  Judicature  Act : — 
Held,  that  the  venue  in  such  action  was  local, 
And  that  it  could  not  therefore  be  maintained  in 
this  country.  WhitaJeer  v.  Forbes,  46  L.  J., 
C.  P.  140  ;  1  C.  P.  D.  51  ;  33  L.  T.  682 ;  24 
W.  R.  241— C.  A. 

Interpleader.] — Bemblc,  that  a  foreigner  resi- 
dent abroad  is  not  within  the  Interpleader  Act. 
Patorni  v.  Canipbell,  12  M.  &  W.  277 ;  1  D.  &  L. 
897  ;  13  L.  J.,  Ex.  85 ;  7  Jur.  1139. 

In  respect  of  Torti.] — See  ante,  col.  295. 


i.  Submission  to  Jurisdiction. 

If  a  plaintiff  domiciled  in  this  country  sees  a 
British  subject  here  in  respect  of,  or  to  be  released 
iErom,  a  money  demand  by  the  defendant,  and 


the  defendant  appears  to  the  suit,  this  oourt  will 
entertain  it  although  the  defendant  may  be 
residing  abroad,  and  the  whole  subject-matter  of 
the  suit,  ultra  the  mere  personal  claim  of  the 
plaintiff,  may  be  in  a  foreign  countiy  and  out 
of  the  jurisdiction  of  this  court.  Dru/mmond 
Y.JDrummond,  37  L.  J.,  Ch.  811;  18  L.  T. 
896  ;  17  W.  R.  6. 

The  court  will  not  interfere  by  injunction  to 
restrain  a  foreign  creditor  resident  abroad  from 
suing  for  his  debts  in  the  courts  of  his  own 
country,  although  a  decree  has  been  made  here 
for  the  administration  of  the  estate  of  the 
debtor,  and  the  foreign  creditor  has  come  in 
under  the  decree,  and  filed  evidence  to  prove 
his  debt  in  the  administration  action.  JBoysc, 
In  re,  Crofton  v.  Oroftan,  49  L.  J.,  Ch.  689 ;  15 
Ch.  D.  591 ;  29  W.  R.  169. 

A  policy  was  affected  with  an  assurance 
company  carrying  on  business  both  in  Edin- 
burgh and  London,  and  after  the  death  of  the 
insured  the  insurance  money  was  claimed,  on 
the  one  hand,  by  a  mortgagee  in  England, 
and,  on  the  other,  by  a  trustee  under  a  Scotch 
sequestration.  The  trustee  raised  an  action 
in  the  Court  of  Session  in  Scotland,  and  the 
mortgagee  instituted  a  suit  in  the  Court  of 
Chancery  in  England,  each  of  them  being  a 
party  to  the  litigation  commenced  by  the 
other.  An  order  was  made  in  the  suit  for 
payment  of  the  policy-moneys  into  court 
without  prejudice  to  letters  of  arrestment 
which  had  issued  in  Scotland.  By  the  decree 
in  the  suit  an  account  was  directed  of  what 
was  due  to  the  mortgagee  on  his  securities, 
and  he  was  declared  entitled  to  a  lien  on  the 
policy-moneys  for  what  should  be  so  found 
due.  The  trustee  attended  before  the  chief 
clerk  on  the  taking  of  the  accounts,  and  on 
further  consideration  the  moneys  in  court 
were  ordered  to  be  paid  to  the  mortgagee: — 
Held,  on  appeals  by  the  trustee  from  the 
interlocutory  order  and  decrees,  that  the 
appeals  ought  to  be  dismissed,  the  Lord 
Chancellor  holding  that  the  appelluit  had 
acquiesced  in  the  decrees  by  attending  before 
the  chief  clerk,  and  the  Lords  Justices  holding 
(dissentiente  the  Lord  Chancellor)  that  the 
circumstance  of  the  action  in  Scotland  having 
been  brought  to  an  issue  before  the  commence- 
ment of  the  suit  in  the  Court  of  Chancery  was 
not  a  ground  for  refusing  to  make  the  order 
and  decrees  under  appeaL  Venning  v.  Lloyd, 
1  De  G.  F.  &  J.  193 ;  29  L.  J.,  Ch.  152  ;  6  Jur. 
(N.8.)  81  ;  1  L.  T.  277  ;  8  W.  R.  117. 

R.  contracted  to  let  a  house  and  moor  in 
Scotland  to  the  plaintiff  for  the  months  of 
August  and  September,  at  the  rent  of  800Z. ; 
and  afterwards  let  it  at  the  same  rent  to  B.  In 
August  the  plaintiff  filed  an  original  bill  against 
R.  and  B.  for  specific  performance  of  the  con- 
tract, and  obtained  an  injunction  restraining  B. 
from  taking  possession.  This  injunction  was 
dissolved  on  appeal  upon  the  terms  of  B.  pay- 
ing the  8002.  into  court.  In  September,  R. 
commenced  an  action  of  reduction  in  a  Scotch 
court  against  the  plaintiff  to  obtain  the  rescis- 
sion of  the  contract.  In  October  the  plaintiff 
amended  his  bill,  and  moved  to  restrain  B. 
from  prosecuting  the  Scotch  action : — Held, 
that  the  order  made  on  the  appeal  had  in  effect 
decided  that  the  Court  of  Chancery  was  the 
proper  tribunal  to  decide  the  question,  and  an 
injunction  was  granted  accordingly.  Oakeley  v. 
Bamsey,  27  L.  T.  745. 
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X  PROCEDURE. 

«.  Fabtibs  to  sue  and  to  be  Sued. 

Power  of  Foreigner,  ineapadtated  Abroad 
from  raiBg,  to  sue  in  Englifh  Court!.] — ^The 
ooorts  of  this  oountry  will  not  reoognise  a  state 
of  disability  not  known  to  the  law  of  this 
oonntry.  A  French  subject  adjudicated  a  "  pro- 
digal" bj  a  French  Court,  though  by  French 
law  unable  to  sue  without  his  "Conseil  Judi- 
ciaire,"  can  sue  in  the  courts  of  this  country 
independently.  JVonru  v.  De  VaXdor,  49  L.  J., 
Ch.  261 ;  41  L.  T.  791 ;  28  W.  B.  346. 

Bankruptcy  or  Insolyeaey.] — ^It  was  proyed 
that  two  out  of  three  provisional  syndics  may, 
by  the  law  of  France,  sue  to  recover  debts  due  to 
a  bankrupt,  and  without  the  previous  authority 
of  the  Juge  Commissaire  : — ^Held,  that  they  may 
so  sue  in  this  oountry  unless  the  French  law  is 
shewn  to  be  contrary.  Alivan  v.  Furnivaly  1  C. 
M.  &  R.  277;  4  Tyr.  751;  8  D.P.  C.  202;  3L.  J., 
Ex.  241 .    And  see  Muber  v.  Steiner,  4  M.  &  Sc.  828. 

Held,  also,  that  the  act  of  the  two  syndics 
sufficiently  implied  the  absence  or  want  of  con- 
sent of  the  third,  without  shewing  his  absence  or 
want  of  consent.    lb. 

A  fund  in  court  representing  the  share  to  which 
a  nerson  was  entitled  in  default  of  appointment 
oraered  to  be  paid  to  official  assignee  in  his 
insolvency.  Bavidton's  Stttlemettt  TnuU^  In  r«, 
42  L.  J.,  Ch.  347 ;  L.  R.  15  Eq.  383 ;  21  W.  R.  452. 
Lau)tari$  Tnuts,  In  re,  65  L.  J.,  Ch.  95 ;  [1896] 
1  Ch.  175 ;  73  L.  T.  571 ;  44  W.  R.  280. 

Hniband  and  Wife  Partners  in  Trade. ]^Where 
a  husband  and  wife  carry  on  trade  as  partners  in 
Spain,  tiiey  cannot  sue  as  such  in  our  courts,  nor 
maintain  a  joint  action  against  persons  resident 
in  this  country,  to  recover  the  amount  of  a 
balance  due  to  the  partnership  account,  without 
proof  being  given  that  by  the  law  of  Spain  a 
feme  covert  is  permitted  to  trade ;  and  it  is 
doubtful  whether  an  action  could  be  maintained 
by  both,  even  on  such  proof  being  given.  Cosio 
Y.deBemalei,lGai.kP.266\  Ry.&Moo.l02; 
28  R.  R.  775. 

Bepresentatiye  of  Deceased  Person.^— When 
iudgment  has  been  obtained  in  a  foreign  court 
by  the  foreign  administrator  of  a  creditor  against 
an  English  debtor  who  has  since  died,  and  whose 
estate  was  being  administered  in  England: — 
Held,  that  the  foreign  administrator  could  prove 
without  taking  out  an  English  administration  to 
his  intestate.  Macnicfiol,  In  re,  Macnichol  v. 
Macniehcl,  L.  R.  19  Eq.  81;  31  L.  T.  566;  23 
W.  R.  67. 

A  woman  became,  by  the  law  of  France,  donee 
of  the  universality  of  the  succession  of  her  de- 
ceased husband  and  was  thereby  entitled  to  all 
his  property,  claims  and  causes  of  action,  and 
became  personally  liable  to  his  debts.  After  her 
husband  s  death,  she  was  compelled  to  pay  cer- 
tain bills  of  exchange  on  which  he  was  liable  as 
indorser.  She  therenpon  took  proceedings  in 
France,  and  obtained  a  judgment  to  recover  the 
amount  against  the  acceptor: — ^Held,  that  she 
might  sue  upon  this  judgment  in  this  country  in 
her  own  name,  without  taking  out  administra- 
tion. Vanquelin  v.  Bouard,  15  C.  B.  (N.S.)  341 ; 
3  N.  R.  122 ;  33  L.  J.,  C.  P.  78 ;  10  Jur.  (N.8.) 
666;  9  L.  T.  582 ;  12  W.  R.  128. 


b.  Lex  Fobi. 

Generally.]  ~  Questions  which  resolve  into 
matters  of  procedure  are  to  be  governed  by  the 
lex  fori.  Seymour  (LorS)  v.  Scott,  1  H.  &  C. 
209 ;  1  N.  R.  129 ;  32  L.  J.,  Ex.  61 ;  9  Jur.  (N.8.) 
522 ;  8  L.  T.  511 ;  11  W.  R.  169— Ex.  Ch. 

The  rules  of  the  lex  fori,  where  a  question  is 
raised  between  or  by  or  against  foreigners,  are 
not  to  be  applied  to  matters  affecting  the  sub- 
stance of  the  remedy,  but  only  to  matters 
aflEecting  the  form.  Cope  v.  Boherty,  2  De  G.  &  J. 
614 ;  27  L.  J.,  Ch.  600 ;  4  Jur.  (N.8.)  699 ;  6  W.  R. 
695. 

When  a  foreign  rule  is  repugnant  to  the  funda- 
mental principles  of  the  lex  fori,  or  when  it  is 
contrary  to  religion  or  sound  morality,  the  doc- 
trine of  comity  ought  not  to  be  followed.  Fenton 
V.  lAviTigstone,  3  Macq.  H.  L.  497 ;  5  Jur.  CsaS 
1183;  7W.  R.671. 

If  the  adoption  of  the  law  of  the  domicil  would 
occasion  a  prejudice  to  the  rights  of  other  states 
and  their  citizens,  or  if  it  would  contravene  a 
prohibitory  enactment,  the  comity  of  nations 
would  not  require  its  adoption.    lb. 

Bight  to  Arrest  Foreigner.] — One  foreigner 
may  arrest  another  in  England  for  a  debt  which 
accrued  in  Portugal  while  both  resided  there, 
though  the  Portuguese  law  does  not  allow  of  anest 
for  debt.  Be  la  Vega  v.  Vurnna,  1  B.  &  Ad.  284 ; 
8  L.  J.  (O.S.)  E.  B.  388.  And  see  Jbvn^  v. 
WUdey,  4  L.  J.,  C.  P.  253. 

The  court  refused  to  discharge  a  foreigner  out 
of  custody,  on  the  ground  that  the  debt  for 
which  he  had  been  arrested  was  the  balance  of 
a  demand,  upon  which  the  plaintiff  had  received 
a  dividend,  under  proceedings  in  the  country 
where  the  debt  was  contracted  similar  to  our 
own  proceedings  in  bankruptcy  ;  thoagh  it  was 
sworn  by  a  competent  person,  that  the  law  of 
the  foreign  country  did  not  warrant  an  arrest 
imder  such  circumstances.  BrettUot  v.  Sandos, 
4  Scott,  201 ;  1  Jur.  182. 

Btatute  of  Frauds.]— The  contract  mentioned 
in  the  4th  section  of  the  Statute  of  Frauds  is  not 
absolutely  void  if  not  in  writing,  as  required  by 
the  statute,  that  section  relating  to  the  mode  of 
procedure,  and  not  to  the  contract  itself.  Con- 
sequently such  parol  contract,  though  made  in  a 
foreign  country,  where  it  is  good  and  capable  of 
being  enforced,  cannot  be  sued  on  in  this 
oountry.  Leroum  v.  Broum,  12  C.  B.  801;  22 
L.  J.,  C.  P.  1 ;  16  Jur.  1021 ;  1  W.  R.  22. 

Statutes  of  Limitation.] — The  law  of  a  oountry 
where  a  contract  is  enforced  govern  all  questions 
as  to  remedy  and  mode  of  proceeding,  including 
those  applicable  to  lapse  of  time.  Fergnuon  v. 
Fyffe,  8  CL  &  F.  121— H.  L.  (Sc.)  And  see 
Cooper  V.  Waldegrave  (^EarV),  2  Beav.  282 

Where  a  claim  is  made  in  an  administration  suit 
in  England  by  an  Indian  creditor  of  the  testator, 
the  English  Statute  of  Limitations  must  be 
applied.  Finch  v.  Finch,  45  L.  J.,  Ch.  816  :  35 
L.  T.  235. 

Statutes  of  Limitation  relate  to  matters  of 

f>rocedure,  and  therefore  are  governed  by  the 
ex  fori,  or  the  law  of  the  country  in  which  the 
action  is  brought.  AUianee  Bank  of  Sinda  v. 
Carey,  49  L.  J.,  C.  P.  781 ;  5  C.  P.  D.  429 ;  44 
J.  P.  735. 
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The  law  of  prescription  or  limitation  is  a  law 
relating  to  procedure,  having  reference  only  to 
the  lex  fori ;  and  where  a  court  entertains  a  cause 
of  action  which  originated  in  a  foreign  country, 
the  rule  is  to  adjudicate  according  to  the  law  of 
that  country,  yet  the  court  proceeds  according  to 
the  prescription  of  the  country  in  which  it 
exercises  jurisdiction.  Ruckmaboye  v.  LulloohKoy 
MoUichundj  8  Moore,  P.  C.  4  ;  5  Moore,  Ind.  App. 
234. 

Bhip—Gollision— Limitation  of  Damages.] — 

Sections  504  and  514  of  the  17  ft  18  Vict.  c.  104, 
limiting  the  damages  to  be  recovered  in  cases  of 
collision,  by  reference  to  the  value  of  the  vessel 
doing  the  injury,  and  the  freight,  do  not  apply 
to  a  collision  on  the  high  seas  between  foreign 
ships  of  which  the  owners  are  foreigners.  Cope 
V.  Doherty,  2  De  G.  &  J.  614  ;  27  L.  J.,  Ch.  600 ; 
4  Jur.  (N.S.)  699  ;  6  W.  R.  695. 

Where,  therefore,  two  foreign  ships,  of  which 
the  owners  were  foreigners,  came  into  collision 
with  each  other  at  sea,  and  a  bill  was  filed 
by  the  owners  of  the  ship  inflicting  the  injury 
against  the  owners  of  the  injured  ship,  for  the 
purpose  of  restricting,  under  the  provisions  of 
the  17  &  19  Vict.  c.  104,  the  liability  of  the 
owners  of  the  former  ship  to  the  value  of  such 
ship  and  its  freight,  the  court  dismissed,  with 
costs,  an  appeal  from  the  decision  of  the  Vice- 
Chancellor,  allowing  a  demurrer  to  such  bill.   lb. 

Quaere,  whether  the  demurrer  would  have 
been  allowed  if  one  of  the  two  ships  had  been 
British,  or  if  the  collision  had  > taken  place  in  a 
British  river  or  a  British  port.    Ih. 

e.  EVIDEKCE. 

Proof  of  Foreign  Laws.] — ^Foreign  laws  must 
be  proved  as  facts,  if  a  question  arises  on  their 
existence.     3fostyn  v.  Fdbrigtis^  CJowp.  174. 

In  an  action  founded  on  foreign  laws  properly 
brought  before  the  courts  here,  they  will  receive 
evidence  of  such  laws,  and  give  judgment 
accordingly  upon  the  contract.  Crawford  v. 
WiUen,  Lofft,  164 ;  1  Dougl.  4,  n. 

The  law  of  France,  as  to  marriage,  proved  by 
the  production  of  a  book,  purporting  to  be 
published  at  the  royal  printing  office,  stated 
by  oral  testimony  to  be  authorised  to  print  the 
laws  of  France  by  the  government;  the  book 
also  being  proved  by  the  same  testimony  to 
contain  the  law  of  France.  Laeon  v.  HiggtTit^ 
1  D.  &  B.,  N.  P.  38  ;  3  Stark.  17  ;  25  R.  R.  779. 

A  professional  or  an  official  witness,  giving 
evidence  as  to  a  foreign  law,  may  refer  to  foreign 
law  books  to  refresh  his  memory,  or  to  correct  or 
confirm  his  opinion  ;  but  the  law  itself  must  be 
taken  from  his  evidence.  Sussex  Peerage,  11 
CI.  &  F.  85  ;  8  Jur.  793. 

A  foreign  written  law  may  be  proved  by  parol 
evidence  of  a  witness  learned  in  the  law  of  that 
country.  De  Bode  (Baron)  v.  Reg,,  8  Q.  B.  208  ; 
10  Jur.  217. 

When  the  question  at  issue  in  an  English 
court  is  what  is  the  foreign  law  on  the  subject, 
and  an  expert  refers  in  his  evidence  to  sections 
of  the  foreign  code,  as  supporting  the  propositions 
for  which  he  vouches,  the  English  court  may 
refer  to  and  construe  those  sections.  Conoha  v. 
Munetta,  40  Ch.  D.  543 ;  60  L.  T.  798—0.  A. 
But  see  OocJtt  v.  Purday,  2  Car.  &  E.  269. 

As  cases  arise,  in  which  the  rights  of  parties 
litigating  in  English  courts  cannot  be  determined 
without  ascertaining  to  some  extent  what  is  the 


foreign  law  applicable  in  such  cases,  foreign  law 
and  its  application,  like  any  other  results  of 
knowledge  and  experience  in  matters  of  which 
no  knowledge  is  imputed  to  a  judge,  must  be 
proved  as  facts  are  proved,  by  appropriate 
evidence,  i.e.  by  properly  qualified  witnesses, 
or  by  witnesses  who  can  state  from  their  own 
knowledge  and  experience,  gained  by  study  and 
practice,  not  only  what  are  the  words  in  which 
the  law  is  expressed,  but  also  what  is  the  proper 
interpretation  of  those  words,  and  the  legal 
meaning  and  effect  of  them  as  applied  to  the 
case  in  question.  NeUon  (EarV)  v.  BAaport  (Lord), 
8  Beav.  527  ;  10  Jur.  871. 

Witnesses,  in  giving  their  testimony  on  a 
foreign  law,  may,  if  they  think  fit,  refer  to  laws 
or  to  treaties,  for  the  purpose  of  aiding  their 
memory  upon  the  subject  of  their  examination  ; 
but,  m  general,  it  is  the  testimony  of  the  witness, 
and  not  the  authority  of  the  law  or  of  the  text 
writer,  detached  from  the  testimony  of  the 
witness,  which  is  to  influence  the  judge.    Ih, 

An  inquiry  as  to  the  nature  and  extent  of  the 
jurisdiction  exercised  by  her  majesty  at  Gape 
Coast  Town,  in  the  administration  of  i)er8onal 
estate  of  persons  dying  there  intestate,  and  the 
manner  of  exercising  such  jurisdiction,  directed 
to  the  colonial  office,  under  6  &  7  Vict,  c  94. 
Bervey  v.  FUzpatrick,  Kay,  421 ;  2  Bq.  R.  444  ; 
23  L.  J.,  Ch.  564  ;  2  W.  R.  338. 


Burden  of    Proof.] — ^Where  reliance  is 


placed  upon  a  difference  between  the  law  of 
England  and  the  law  of  a  foreign  state,  the  party 
is  bound,  by  witnesses  or  books  of  authority,  to 
shew  that  there  is  such  a  difference.  Smith  v. 
Gould,  4  Moore,  P.  C.  21 ;  6  Jur.  543. 

Locus  regit  actum  is  a  canon  of  general  juris- 
prudence, and  must  be  assumed,  in  the  absence 
of  contrary  evidence,  to  apply  to  a  system  of 
foreign  law.  Oueprattey,  Toung,  4  De  G.  &  S.  217. 

Where  the  cause  of  action  accrues  in  Scotland, 
and  infancy  is  pleaded,  the  defendant  must  shew 
that  infancy  is  a  legal  defence  to  that  demand,  by 
proving  the  law  of  that  country  in  that  respect. 
Male  V.  Roberts,  3  Esp.  163 ;  6  R.  R.  823. 


Who  oompetent  to  prove.] — ^The  law  of  a 


foreign  country  on  a  given  subject  may  be  proved 
by  any  person  who  (though  not  a  lawyer  or  a 
person  who,  by  reason  of  his  having  filled  any 
public  office,  may  be  presumed  to  be  acquainted 
with  the  law)  is  or  has  been  in  a  position  to 
render  it  probable  that  it  would  make  himself 
acquainted  with  it.  Vander  Donokt  v.  TTieUusson, 
8  C.  B.  812 ;  19  L.  J.,  C.  P.  12. 

Therefore,  an  hotel-keeper  in  London,  a  native 
of  Belgium,  who  stated  that  he  had  formerly 
carried  on  the  business  of  a  merchant  and  com- 
missioner of  stocks  in  Brussels,  was  permitted  to 
prove  the  law  of  Belgium  on  the  subject  of  the 
presentment  of  a  promissory  note  made  in  that 
country,  payable  at  a  particular  place.    lb. 

A  Roman  Catholic  bishop,  holding  the  office 
of  coadjutor  to  a  vicar-apostclic  in  this  country, 
is,  in  virtue  of  that  office,  to  be  considered  as  a 
person  skilled  in  the  matrimonial  law  of  Rome, 
and,  therefore,  admissible  as  a  witness  to  prove 
that  ktw.  SoiseiB  Peerage,  11  CL  &  F.  85 ;  8 
Jur.  793. 

An  opinion  of  a  Scotch  advocate  was  in  evi- 
dence. The  judge  considering  that  there  was 
implied  therein  an  opinion  on  a  question  of 
Scotch  law  raised  in  the  suit,  decided  the  ques- 
tion on  that  evidence.    Macdonald  v.  Macdonald, 
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41  L.  J.,  Ch.  566 ;  L.  R.  14  Eq.  60 ;  26  L.  T. 
685  ;  20  W.  R.  739. 

On  a  trial  for  bigamy  a  woman  waa  called  as 
a  witnesa,  who  stated  that  she  was  present  at  a 
ceremony  performed  in  a  private  house  in  Scot- 
land, by  a  minister  of  some  religious  denomina- 
tion ;  that  she  herself  was  married  in  the  same 
way,  and  that  parties  always  married  in  Scot- 
land in  private  houses : — Held,  that  she  was  not 
a  competent  witness  to  prove  the  law  of  Scot- 
land as  to  marriage,  and  that  her  evidence  did 
not  prove  the  fact  of  a  marriage.  Reg,  v.  Piycey^ 
Dears.  0.  C.  32  ;  22  L.  J.,  M.  C.  19  ;  17  Jur.  120  ; 
1  W.  R.  40  ;  6  Cox,  C.  C.  83. 

A  Jewess  may  be  permitted  to  give  parol 
evidence  of  her  own  divorce  in  a  foreign  country, 
according  to  the  custom  of  the  Jews  there. 
Oaner  v.  Laneshorough  {Lady\  1  Peake,  18 ; 
3  R.  R.  647. 

A  witness  whose  knowledge  of  the  law  of  a 
foreign  country  is  derived  solely  from  his  having 
studied  it  at  a  imiversity  in  another  country,  is 
incompetent  to  prove  what  the  law  of  that 
forei^  countiy  is.  Bristow  v.  SequevUle,  5  Ex. 
275  ;  19  L.  J.,  Ex.  289  ;  14  Jur.  674 ;  3  Car.  &  K. 
64. 

A  witness  whose  knowledge  of  the  law  of  a 
foreign  country  is  derived  solely  from  having 
studied  it,  is  incompetent  to  prove  the  operation 
or  effect  of  such  law.  Bondli^  In  Oooat  of,  45 
L.  J.,  P.  42  ;  1  P.  D.  69  ;  34  L.  T.  32  ;  24  W.  R. 
255. 

An  EngUsh  barrister  practising  in  Canadian 
appeals  &fore  the  privy  council  is  not  com- 
petent to  give  evidence  as  an  expert  as  to  the 
validity,  according  to  the  law  of  Canada,  of  a 
marriage  solemnised  in  that  country.  Cart- 
Wright  V.  CaHwright,  26  W.  R.  684. 

Foreign  Contraet  in  Foreigii  Lanipiage.] — 
Where  a  contract  is  made  in  a  foreign  country, 
and  in  a  foreign  language,  an  English  court, 
having  to  construe  it,  must  first  obtain  a  trans- 
lation of  the  instrument ;  secondly,  an  explana- 
tion of  the  terms  of  art  (if  any)  ;  thirdly,  evidence 
of  the  foreign  law  applicable  to  it ;  and,  fourthly, 
evidence  of  any  peculiar  rules  of  construction 
which  may  exist  in  that  law;  and  must  then 
itself  interpret  the  instrument  on  ordinary  prin- 
ciples of  construction.  J)i  Sora  (BucJiesi)  v. 
PhUlipt,  10  H.  L.  Cas.  624 ;  33  L.  J.,  Ch.  129— 
H.  L.  (B.) 

Question  for  Judge  or  Jury.] — Foreign  law 
and  the  construction  of  a  foreign  contract,  just 
as  much  as  the  construction  of  an  English  con- 
tract, are  matters  for  the  decision  of  the  judge, 
after  having  the  foreign  law,  or  the  language  of 
the  foreign  contract  interpreted  to  him,  by  the 
evidence  of  foreign  experts,  and  are  not  in  any 
case  questions  for  the  juiy.  Copim,  v.  Adamton^ 
43  L.  J.,  Ex.  161 ;  L.  R.9Ex.845;  31L.T.242; 
22  W.  R.  658. 


d,  Othbb  Matters. 

Criminal  Proceedings  preoeding  CiTil  Remedy.] 

— If  by  the  laws  of  a  foreign  state  there  is  a  civu 
remedy  for  a  wrong  done  there,  the  fact  that  by 
those  laws  criminal  proceedings  must  precede  the 
civil  remedy  there,  constitutes  no  bar  or  defence 
to  an  action  in  this  country.  Scott  v.  Seymour 
(Lord),  31  L.  J.,  Ex.  457 ;  8  Jur.  (K.8.)  568  ;  6 
L  T.  607 ;  10  W.  R.  739.    A£3nned  on  appeal,  1 

VOL.   VUl. 


H.  &  C.  219 ;  1  N.  R.  129  ;  32  L.  J.,  Ex.  61  ;  9 
Jur.  (N.8.)  522  ;  8  L.  T.  511  ;  11  W.  R.  169— 
Ex.  Ch. 

Hatter  of  Defenee  ariiing  Abroad.] — To  an 

action  by  a  trustee  of  a  Scotch  bankrupt  for 
money  received  by  the  defendant  for  the  use  of 
the  piaintifE,  as  trustee,  after  the  bankruptcy,  and 
for  interest  upon  money  due  from  the  defendant 
to  the  plaintiff,  as  trustee,  forborne  to  the  defen- 
dant at  his  request,  it  is  a  good  defence  that  there 
were  mutual  credits  between  the  bankrupt  and 
the  defendant,  and  that,  by  the  Scotch  law,  the 
trustee  is  only  entitled  to  sue  for  the  balance. 
Mac/arlane  v.  JVorris,  2  B.  &  S.  783 ;  31  L.  J., 
Q.  B.  245  ;  9  Jur.  (N.8.)  74 ;  6  L.  T.  492. 

Pleading— Aetion  on  Bond— Sxeeuted  Abroad 
informally.] — To  an  action  on  a  bond  the  defen- 
dant pleaded  that  the  bond  was  executed  at 
Calais,  in  France,  where  he  was  domiciled  ;  that 
certain  forms  in  the  plea  mentioned  were  not 
adopted  on  its  execution,  nor  did  he  belong  to 
certain  classes  of  persons  therein  described  ;  and 
that  by  reason  of  the  premises,  by  the  law  of 
France,  the  bond  never  was  binding  upon  the 
defendant : — Held,  that  the  plea  was  argumenta- 
tive, and  inferential  in  its  mode  of  stating  the 
law  of  France,  and  therefore  bad.  Benham  v. 
Momington  CEarl),  4  D.  &  L.  213  ;  3  C.  B.  133  ; 
13  L.  J.,  C.  P.  221 ;  10  Jur.  618. 

Pleading  Xatten  of  Proeedure.] — To  an 

action  against  a  single  defendant,  for  a  breach 
of  an  agreement  to  build  a  vessel,  entered  into 
between  the  plaintifb  and  C.  &  Co.,  the  defen- 
dant pleaded  that  there  was  a  trading  partnership 
or  firm  domiciled  and  carrying  on  business  in 
Scotland  by  the  name  of  C.  &  Co.,  and  that  the 
agreement  was  an  agreement  made  in  Scotland 
by  the  plaintiffs  with  the  firm,  and  was  to  be 

Serformed  wholly  in  Scotland  without  the  juris- 
iction  of  the  English  courts  and  within  the 
jurisdiction  of  the  Sx>tch  courts  ;  and  by  the  law 
of  Scotland  the  firm  was  and  is  a  distinct  person 
from  any  or  the  whole  of  the  individual  mem- 
ber of  whom  it  consists,  and  of  whom  the 
defendant  is  one ;  and  the  firm,  by  the  law  of 
Scotland,  is  capable  of  maintaining  the  relation 
of  debtor  and  creditor  separate  and  distinct  from 
the  obligations  of  the  partners  as  individuals, 
and  can  hold  property,  and  has  the  capacity  of 
suing  and  being  sued  as  such  separate  person  by 
the  name  of  C.  &  Co. ;  that  the  agreement  was 
made  by  the  firm  as  such  separate  person  and 
not  jointly  and  severally  by  the  individual 
members  ;  that  at  the  date  of  the  agreement  the 
firm  consisted  of  certain  individual  members,  who 
are  all  domiciled  in  Scotland ;  and  that  by  the 
law  of  Scotlimd  the  defendant  was,  as  a  partner 
in  C.  &  Co.,  in  the  making  of  the  agreement, 
liable  to  the  plaintiffs  for  the  satisfaction  of  any 
judgment  which  might  be  obtained  against  the 
firm  or  the  whole  of  the  individual  partners 
jointly  for  any  breach^  of  the  agreement,  and 
it  is  a  condition  precedent  to  any  individual 
liability  attai^hing  to  the  defendant  as  an 
individual  member  of  the  firm  in  respect  of  the 
agreement  that  the  firm,  as  such  pei'son,  or  the 
whole  individual  partners  jointly,  should  first 
have  been  sued  and  that  judgment  should  have 
been  recovered  against  the  firm  or  the  whole  of 
the  partners  jointly,  and  that  the  plaintiffs  have 
not  sued  the  firm  of  C.  &  Co.,  nor  the  whole  of 
the  partners  jointly,  nor  recovered  judgment 
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against  it  or  them : — Held,  that  the  matters 
stated  in  the  plea  were  matters  of  prooedore, 
and  that  the  plea  was  therefore  bad.  jBullook  y. 
Caird,  44  L.  J.,  Q.  B.  124  ;  L.  R.  10  Q.  B.  276 ; 
32  L.  T.  814  :  28  W.  B.  827. 

Interpretation  of  Foreign  Law.] — Foreign  law 
and  the  construction  of  a  foreign  contract,  just 
as  much  as  the  construction  of  an  English  con- 
tract, are  matters  for  the  decision  of  the  judge, 
after  having  the  foreign  law,  or  the  language  of 
the  foreign  contract,  interpreted  and  explained 
to  him  by  the  eyidence  of  foreign  experts,  and 
are  not  in  any  case  questions  for  a  jury.  Copiny, 
Adamton,  48  L.  J.,  Ex.  161 ;  L.  E.  9  Ex.  845  ;  81 
L.  T.  242  ;  22  W.  R.  668. 

Eovenue  Lawi.] — The  courts  of  this  countiy 
wiU  not  take  notice  of  the  reyenue  laws  of  foreign 
states.    PlaTUilU  y.  FletcJier,  1  DougL  251. 


XI.  FOREIGN    JUDGMENT. 

General  Prineiplei  on  whieh  enforeod.] — The 

courts  of  this  country  consider  the  defendant 
bound : — 

(1.)  Where  he  is  a  subject  of  the  foreign 
country  in  which  the  judgment  has  been  ob- 
tained. 

(2.)  Where  he  was  resident  in  the  foreign 
country  when  the  action  began. 

(8.)  When  the  defendant  in  the  character  of 
plaintiff  has  selected  the  forum  in  which  he  is 
afterwards  sued. 

(4.^  Where  he  has  yoluntarily  appeared. 

(5.)  Where  he  has  contractea  to  submit  him- 
self to  the  forum  in  which  the  judgment  was 
obtained. 

(6.)  And  possibly  where  the  defendant  has  real 
estate  within  the  foreign  jurisdiction,  in  respect 
of  which  the  cause  of  action  arose  whilst  he  was 
within  that  jurisdiction.  SousiUon  y.  Boutillon^ 
49  L.  J.,  Ch.  888  ;  14  Ch.  D.  851  ;  42  L.  T.  679 ; 
28  W.  R.  628  ;  44  J.  P.  663. 

The  true  principle  on  which  foreign  judg- 
ments are  enforced  in  England  is,  that  there  is 
a  duty  or  an  obligation  to  submit  to  the  decree 
of  a  court  of  competent  jurisdiction,  and  any- 
thing which  negatiyes  that  duty  is  a  defence 
to  the  action.  Schibsby  y.  Wettenhoh^  40  L.  J., 
Q.  B.  73  ;  L.  R.  6  Q.  B.  155  ;  24  L.  T.  93  ;  19 
W.  R.  587. 

The  sentence  of  a  foreign  court  of  competent 
jurisdiction,  is  eyidence  of  res  judicata,  and  is 
not  to  be  called  in  question  in  a  collateral  cause 
in  the  courts  of  this  kingdom.  SiamUton  y.  DtUoh 
East  India  Cb.,  8  Bro.  P.  C.  264— H.  L.  (Sc.) 

A  foreign  judgment  of  a  competent  court  is 
conclusive,  and  not  open  to  examination  by 
another  court,  unless  the  judgment  impeached 
carries  on  the  face  of  it  manifest  error ;  as  if  it  is 
shewn  to  have  been  obtained  by  fraud,  or  to  be 
wanting  in  the  condition  of  natural  justice. 
Such  judgment  cannot  be  applied  to  persons 
other  than  those  who  were  parties  to  the  litiga- 
tion decided  by  it,  except  in  cases  where  the 
judgment  is  in  rem.  Messina  v.  Petrococchino, 
41  L.  J.,  P.  C.  27 ;  L.  R.  4  P.  C.  144  ;  23  L.  T. 
561  ;  20  W.  R.  451. 

A  judgment  of  a  foreign  court  is  conclusive, 
inter  partes,  where  there  is  nothing  on  the  face 
of  the  judgment  which  a  court  here  can  inquire 
into.  Simpson  y.  Fago,  1  H.  &  M.  195  ;  1  N.  R. 
422  ;  82  L.  J.,  Ch.  249  ;  9  Jur.  (N.8.)  403 ;  8  L.  T. 
61 ;  11  W.  R.  418. 


But  the  courts  of  this  countiy  may  disregard 
a  foreign  judgment,  inter  partes,  if  it  appears  on 
the  record  :  1.  To  be  manifestly  contrary  to 
natural  justice.  2.  Or  to  be  based  on  domestic 
legislation  not  recognised  by  foreign  countries. 
3.  Or  to  be  founded  on  a  misapprehension  of 
what  is  the  law  of  this  country.  4.  Or  to  be 
founded  upon  a  distinct  refusal  to  recognise  the 
laws  of  the  country  under  which  the  tiUe  to  the 
subject-matter  of  litigation  arose.    lb. 

The  same  rules  apply  to  judgments  of  colonial 
courts.    lb. 

As  to  the  third  ground,  however,  see  contra, 
Castrigue  v.  Imrie,  89  L.  J.,  C.  P.  860  ;  L.  R.  4 
H.  L.  414  ;  28  L.  T.  48  ;  19  W.  R.  1— H.  L.  (E.) 

The  judgment  of  a  foreign  court  on  a  subject- 
matter  not  within  its  jurisdiction  is  not  binding 
in  this^x)untry.  Priee  y.  Dewhwst^  4  M.  &  Cr. 
76  ;  8  L.  J.,  Ch.  57. 

The  courts  of  this  country  will  not  take  notice 
of  the  penal  laws  of  foreign  countries.  Folliott 
y.  Ogdin,  1  H.  BL  128,  1^  ;  8  Term  Rep.  726  ; 
4  Bro.  P.  C.  Ill ;  2  R.  R.  786— H.  L.  (B.) 

The  acts  of  confiscation  passed  in  the  several 
states  of  North  America,  after  the  declaration  of 
independence  and  before  the  treaty  of  peace,  by 
which  this  country  acknowledged  their  indepen- 
dence, are  to  be  considered  as  a  nullity  in  courts 
of  law  in  this  country.    lb. 

Upon  the  effect  of  judgments  in  foreign  courts, 
see  PhUlips  y.  Hunter,  2  H.  BL  402 ;  2  R.  R.  853 
—Ex.  Ch. 

Xffoot  ol] — ^A  foreign  judgment  is  primft  facie 
evidence  of  a  debt,  and  that  everything  was 
done  in  the  court  in  which  it  was  obtained  that 
was  necessary  to  support  it.  Amcftt  v.  Redfem, 
8  Ring.  858 ;  11  Moore,  209 ;  4  L.  J.  (o.s.)  C.  P. 
89 ;  2  Car.  &  P.  88. 

A  foreign  judgment  is  only  evidence  of  a  debt. 
Hawh^ford  y.  Giffard,  56  L.  J.,  P.  C.  10 ;  12 
App.  Cas.  122  ;  56  L.  T.  32. 

The  judgments  of  courts  of  concurrent  juris- 
diction are  evidence  only  where  the  very  same 
matter  comes  distinctly  in  issue  between  the 
same  parties.  Mackintosh  y.  Smith,  4  Macq. 
H.  L.  918. 

The  judgments  of  courts  of  exclusive  jurisdic- 
tion are  evidence,  whether  the  matter  arises  inci- 
dentally, or  is  the  matter  directly  in  issue.    lb, 

Foreign  Judgment  in  PerionauL] — ^The 


Admiralty  Division  of  the  High  Court  of  Justice 
cannot  entertain  a  suit  in  rem  on  a  foreign  judg- 
ment in  personam  for  damages  arising  out  of  a 
collision : — Semble,  a  foreign  judgment  in  rem 
for  damages  by  collision  can  be  sued  upon  in 
England  in  rem.  The  City  of  Mecca,  60  L.  J.,  P. 
53  ;  6  P.  D.  106 ;  44  L.  T.  750  ;  4  Asp.  M.  C.  412 
— C.A. 


As  an  Estoppel.] — Judgment  was  given 


by  competent  tribunids  in  France  against  Garcias, 
in  an  action  brought  by  him  against  persons 
with  whom  he  had  been  connected  in  a  loan 
transaction,  for  the  purpose  of  obtaining  from 
them  an  account  and  payment  of  his  share  of 
the  profits  of  the  loan.  He  afterwards  filled  a 
bill  in  the  Court  of  Chancery  against  some  of  the 
same  persons,  and  for  the  same  purposes,  charg- 
ing that  the  proceedings  and  judgment  of  the 
French  tribunals  were  contrary  to  justice,  and 
were  not  final  and  conclusive,  and  also  that 
subsequently  to  the  date  of  the  said  judgmei^t  j 
further  promts  accrued  tothQ  defendant  firom  the  v 
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■said  loan,  and  he  claimed  a  right  to  a  share  of 
them  : — Held,  that  a  plea  of  the  foreign  proceed- 
ings and  judgment — set  forth  in  substance  and 
effect — ^filed  by  the  defendants  to  the  bill,  sup- 
ported bj  averments  that  the  matters  in  issue  in 
the  foreign  tribunals  were  the  same  as  the 
matters  put  in  issue  by  the  bill,  covered  the 
whole  of  the  matters  comprised  in  the  bill,  and 
was  a  BufBcient  answer  thereto.  In  pleading  a 
foreign  judgment,  it  is  not  necessary  to  set  forth 
the  proceedings  and  judgment  at  length.  Mwardo 
y.  Garcioi,  12  CL  &  F.  368 ;  9  Jur.  1019.— H.  L. 
<E.) 

Statute  of  Li]iiitatio]iB.T— If  a  man  recovers  a 
judgment  or  sentence  in  France  for  money  due 
to  him,  the  debt  must  be  considered  here  only  as 
A  debt  on  simple  contract,  and  the  Statute  of 
Limitations  will  run  upon  it.  Dupleix  ▼.  de  Boven^ 
2  Vem.  640. 

ITareafonable  Delay  in  enfbreiiig  a  Foreign 
Judgment.] — ^A  foreigner  resident  abroad  will 
not  be  assisted,  after  the  lapse  of  thirteen  years, 
to  enforce  a  foreign  judgment  in  England 
against  the  executors  of  a  foreigner  who  had 
-died  domiciled  here,  when  the  party  against 
'whom  the  foreign  judgment  was  obtained  eur- 
yived  it  four  years  without  any  proceedings 
•having  been  taken  to  enforce  it  in  England,  and 
when  his  estate,  since  his  death,  had  been 
-adminJHtcared  in  England.  Reimert  v.  Druee^ 
23  Beav.  146 ;  26  L.  J.,  Ch.  196 ;  S  Jur.  (N.a.) 
147;  6  W.  R.  211.  On  appeal,  the  suit  was 
•compromised,  23  Beav.  168,  n. ;  26  L.  J.,  Ch. 
201,  n. ;  3  Jur.  (N.8.)  229  ;  6  W.  R.  402. 

What  Judgmenti  enfbrooable — Most  be  final 
4uiid  oonoluiiyo.] — ^An  action  cannot  be  brought 
in  this  country  upon  a  foreign  judgment  for  the 
recovery  of  a  debt,  if  the  judgment  does  not 
finally  and  conclusively  (subject  to  an  appeal  to 
:a  higher  court)  settle  the  existence  of  tne  debt 
so  as  to  become  res  judicata  between  the  parties. 
Nouvion  V.  Freeman^  69  L.  J.,  Ch.  337  ;  15  App. 
Cas.  1  ;  62  L.  T.  189  ;  38  W.  R.  681— H.  L.  (B.) 
Cp.  Patrick  v.  Sheddo%  coL  340,  poet. 

By  Spanish  law  in  certain  cases  summary  or 
-«*  executive  "iproceedings  can  be  taken  to  recover 
A  debt,  and  the  'plaintijS  if  successful  obtains  a 
**  remate  "  judgment  for  the  recovery  of  a  sum  of 
money.  Such  a  judgment  is  final  in  those  pro- 
ceedings unless  reversed  or  varied  on  appeaL  In 
such  proceedings  the  defendant  can  plcod  certain 
limited  defences,  but  cannot  set  up  any  defence 
affecting  the  validity  of  the  contract.  Either 
'plaintiff  or  defendant,  if  unsuccessful  in  the 
"executiTe"*  proceedings,  may  in- the  same  court 
and  in  respect  of  the  same  subject-matter  take 
ordinary  or  *'  plenary"  proceedings,  in  which  all 
defences  and  the  whole  merits  of  che  matter  may 
be  gone  into.  In  the  '*  plenary  "  proceedings  the 
"remate"  judgment  cannot  be  set  up  as  res 
judicata  or  otherwise.  A  '* remate"  judgment 
can  be  enforced  by  the  plaintiff  on  giving  secu- 
rity, although  either  an  appeal  or  *' plenary" 
proceeding  may  be  pending.  A  "plenary" 
judgment  renders  the  "remate"  judgment  in- 
operative and  requires  restoration  of  any  moneys 
paid  under  it : — ^Held,  that  since  a  "  remate " 
judgment  does  not  finally  and  conclusively 
-establish  the  existence  of  a  debt  no  action  can 
be  brought  upK>n  it  in  this  country.    Ih, 

A  plea  of  judgment  recovered  in  a  foreign 
*court  of  competent  jurisdiction  must  shew  tlmt 
the  judgment  is  final  and  conclusive  between 


the  parties,  according  to  the  law  of  the  pUoe 
where  such  judgment  is  pronounced.  Frayed  v. 
WortM,  10  C.  B.  (N.S.)  149. 

An  action  will  not  lie  upon  a  judgment  of  a 
foreign  court,  unless  it  clearly  appears  by  the 
transcript  of  the  proceedings  that  the  defendant 
was  subject  to  the  jurisdiction  of  the  foreign 
court,  and  that  the  judgment  pronounced 
against  him  was  final,  and  for  a  definite  sum. 
Ohieini  v.  Bligli^  1  M.  &  Scott,  477  ;  8  Bing.  335  ; 

1  L.  J.,  C.  P.  99.    Overruling  ifolony  v.  Oihhont. 

2  Camp.  502  ;  11  R.  R.  778. 

An  action  will  not  lie  on  a  decree  of  a  foreign 
court  whereby  the  defendant  is  ordered  to  pay  a 
certain  sum  of  money  to  the  plaintiff  on  a  certain 
day,  first  deducting  thereout  the  defendant's 
costs,  to  be  taxed  by  the  proper  officer,  where 
the  defendant's  costs  have  not  been  taxed  either 
at  his  own  request  or  upon  an  ex  parte  proceed- 
ing at  the  instance  of  the  plaintiff.  Sadler  v. 
BobiJUf  1  Camp.  253. 

ProooM  of  Attaohmeat] — Qnasre,  whether  a 
plea  to  an  action  brought  against  a  defendant  in 
this  country,  upon  a  contract  made  and  executed 
in  France,  that  the  debt  had  been  attached 
(saisie  arr^tde),  pursuant  to  the  Code  de  Pro- 
c^ure  Civile,  by  creditors  of  the  plaintiff  in 
that  country,  is  any  answer,  either  legal  or 
equitable.    SinUan  v.  JtfUler,  1  C.  B.  (va7)  686. 

Judgment  having  been  signed  on  the  ground 
that  such  a  plea  was  not  issuable,  the  court  set 
aside  the  judgment  only  upon  the  terms  of  the 
defendant  bringing  the  amount  claimed  into 
court.    lb. 


Pelitieal  and  Penal  Laws^^The  courts 


of  this  country  will  not  take  notice  of  the  penal 
laws  of  foreign  countries.  Folliott  v.  Ogaen,  I 
H.  Bl.  123, 136  ;  3  Term  Rep.  726  ;  4  Bro.  P.  C. 
Ill ;  2  R.  R.  736— H.  L.  (E.) 

The  acts  of  confiscation  passed  in  the  several 
states  of  North  America,  after  the  declaration  of 
independence  and  before  the  treaty  of  peace,  by 
which  this  country  acknowledged  their  indepen- 
dence, are  to  be  considered  as  a  nullity  in  courts 
of  law  in  this  country.    lb. 

An  ordinance  made  by  the  government  of 
Denmark,  pending  hostilities  with  Qreat  Britain, 
whereby  all  ships,  goods,  monev,  and  money's 
worth,  of  or  belonging  to  English  subjects,  wci-e 
declared  to  be  sequestrated  and  detained ;  and 
all  persons  were  commanded  within  three  days 
to  transmit  an  account  of  debts  due  to  Englisli 
subjects,  in  default  of  which  they  were  to  be 
proceeded  against  in  the  exchequer;  in  conse- 
quence of  which,  a  suit  depending  in  a  Danish 
court  for  recovering  a  debt  due  from  a  Danish  to 
a  British  subject  was  not  further  prosecuted,  and 
the  debt  was  afterwards  paid  oy  the  Danish 
subject,  at  the  rate  specified  by  the  ordinance,  to 
commissioners  appointed  in  virtue  of  the  ordin- 
ance to  receive  payment,  upon  production  of 
whose  receipt  the  Danish  court  quashed  the  suit : 
— Held,  to  be  no  answer  to  an  action  against  the 
Danish  subject  to  recover  the  same  debt  in  the 
courts  of  this  country,  for  the  ordinance,  not 
being  conformable  to  the  usage  of  nations,  was 
void.  Wolff  V.  Oxholm,  6  M.  &  S.  92  ;  18  R.  K. 
313. 

By  the  law  of  New  York,  1876,  c.  611,  s.  21,  it 
is  provided  that  if  any  certificate  by  an  officer  of 
a  corporation  is  false  in  any  material  representa- 
tion, the  officer  who  shall  have  signed  the  oame 
shall  be  liable  for  the  debts  of  the  corporation. 
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The  appellant  having  obtained  judgment  in  an 
action  against  the  respondent  in  New  York  for 
the  unpaid  balance  of  a  loan  to  a  company,  of 
which  the  respondent  was  an  officer,  on  the 
ground  that  the  respondent  had  given  a  false 
certificate,  sued  the  respondent  in  the  High  Court 
.of  Ontario  to  enforce  this  judgment : — Held,  that 
a  proceeding,  to  come  within  the  rule  that  the 
courts  of  one  country  do  not  execute  the  laws  of 
another,  must  be  in  the  nature  of  a  suit  in  favour 
of  the  state  whose  law  has  been  infringed,  and 
that  the  action  in  New  York  was  not  penal  in 
such  a  sense  as  to  oust  the  jurisdiction  of  a 
foreign  court.  Huntington  v.  Attrill^  62  L.  J., 
P.  C.  44 ;  [1893]  A.  0.  160 ;  68  L.  T.  326 ;  41 
W.  B.  675  ;  57  J.  P.  404— P.  C. 


Judgment  in  r«m.] — The  master  of  a 

1    1  mi         ^•i       ••      *    _*__^_ 


ship  owned  by  an  English  joint-stock  company, 
limited,  which  was  lo^ng  cargo  at  Bombay  for 
Hamburg,  was  induced  by  a  fraud  perpetrated 
upon  him  to  sign  bills  of  lading  for  goods  which 
in  fact  were  never  put  on  board.  The  defendants, 
whose  registered  place  of  business  was  in  England, 
became  the  indorsees  of  the  bills  of  lading  for 
value  and  without  notice  of  the  fraud.  Before 
the  arrival  of  the  ship  at  Hamburg  a  petition  for 
winding  up  the  plaintiff  company  was  filed,  upon 
which  a  winding-up  order  was  subsequently 
made.  The  defendants  had  notice  of  the  wind- 
ing-up proceedings.  By  German  law  a  claim  for 
non-delivery  of  cargo  confers  a  legal  lien  upon 
the  ship.  Upon  the  arrival  of  the  ship  at  Ham- 
burg she  was  arrested  under  proceedings  taken 
against  her  in  Germany  on  behalf  of  the  defen- 
dants to  enforce  this  lien.  The  German  court 
ordered  the  ship  to  be  sold,  declared  that  the 
defendants  had  a  lien  upon  her  in  priority  to  all 
creditors  except  those  claiming  for  necessaries 
and  wages,  and  ordered  the  lien  to  be  satisfied 
out  of  the  proceeds  of  the  sale.  Neither  the 
plaintiff  company  nor  the  liquidator  were  parties 
to  the  proceedings  in  the  German  court.  In  an 
action  by  the  liquidator  in  the  name  of  the 
company  to  recover  from  the  defendants  the 
monies  paid  to  them  in  satisfaction  of  their  lien 
by  order  of  the  German  court  as  moneys  received 
to  the  use  of  the  company : — Held,  that  the  pro- 
ceedings in  the  German  court  being  proceedings 
in  rem,  the  judgment  was  binding  upon  all 
persons,  whetibier  parties  to  the  proceedings  or 
not,  and  consequently  the  defendants  were 
entitled  to  retain  as  against  the  company  or  the 
liquidator  the  moneys  paid  to  them  under  the 
judgment.  Oriental  Inland  Steam  Ck>.,  In  re, 
Scinde  By,,  Ex  parte  (43  L.  J.,  Ch.  699  ;  L.  R. 
9  Ch.  567),  distinguished.  "  Minna  Oraig  "  Steam- 
ship  Co.  V.  Chartered  Mercantile  Bank  of  India^ 
66  L.  J.,  Q.  B.  339 ;  [1897]  1  Q.  B.  460  ;  76  L.  T. 
310 ;  45  W.  R.  338— C.  A. 

How  far  Examinable.] — ^An  adjudication  of  a 
foreign  court,  acting  within  the  jurisdiction  con- 
ferred upon  it  by  the  state  within  whose  lawful 
control  the  subject-matter  adjudicated  upon  is 
found,  is  conclusive  against  all  the  world,  even 
though  it  professes  to  proceed  on  an  assumption 
of  the  law  of  another  country  and  that  assumption 
is  erroneous.  Ca^rique  v.  Inirie,  39  L.  J.,  0.  P. 
360;  L.  R.  4  H.  L.  414  ;  23L.T.48;  19  W.B.  1 
— H.  L.  (E.)  S.  P.,  Oodard  v.  Gray,  40  L.  J., 
Q.  B.  62 ;  L.  R.  6  Q.  B.  139  ;  24  L.  T.  89  ;  19 
W.  R.  348. 

If  the  intention  of  the  foreign  court  was  to 
-deal  with  the  subject-matter  of  the  suit,   an 


inference  arises  that  the  adjudication  was  in 
rem,  though  the  proceedings  may  have  been 
instituted  inter  partes.    Id. 

Such  an  intention  vriU  be  inferred  in  the  case  of 
proceedings  to  enforce  a  maritime  lien  in  a  state 
subject  to  a  code  founded  on  the  civil  law,  or 
where  the  supposed  owners  of  the  chattel,  the 
property  in  which  is  dealt  with  by  such  court, 
have  been  necessaiily  summoned  to  attend  the 
proceedings.    Ih» 

The  master  of  a  British  ship  drew  a  bill  of 
exchange  upon  his  owner  for  necessaries  supplied 
to  the  ship  in  the  course  of  her  voyage.  The 
owner,  who  had  in  the  meantime  mortgaged  the 
ship  and  then  become  bankrupt,  declined  to 
accept  the  bill,  and  it  was  dishonoured  at 
maturity.  Afterwards,  the  ship  having  put  into- 
Havre,  the  holder  of  the  bill  indors^  it  to  a 
French  subject,  who  commenced  a  suit  upon  it 
in  the  court  there  against  the  master  and  against 
the  ship,  and  obtained  judgment  against  the 
master,  with  privilege  upon  the  ship,  and  the 
judgment  having  be^  affirmed  by  the  superior 
court  there,  the  vessel  was  sold.  By  the  French 
law  a  mortgage  or  sale  <A  the  property  in  a  shi|> 
while  on  its  voyage,  to  the  prejudice  of  creditors- 
for  .necessaries  supplied  in  the  course  of  the 
voyage,  is  not  recognised  unless  the  transaction 
appears  on  the  ship's  papers.  Also,  in  proceed- 
ings in  a  French  court  to  enforce  a  maritime 
lien  by  sale  of  the  ship,  all  who  appear  to  be  the 
owners  of  the  ship  must  be  summoned.  The 
original  owner  and  his  assignee  in  bankruptcy 
were  cited  accordingly  before  the  court  at  Havre,, 
but  they  did  not  appear.  After  the  decree  for 
sale  was  made,  the  mortgagee  instituted  proceed- 
ings at  Havre  to  replevy  the  ship  ;  but  his  claim 
to  intervene  was  disallowed  in  consequence  of  a 
mistaken  view  of  English  law  adopted  by  the 
French  court,  though  evidence  of  the  English 
law  was  produced  and  admitted  before  it : — Held, 
that  the  judgment  of  the  foreign  court  was  a 
judgment  in  rem,  and  passed  the  property  in  the 
shii? ;  and,  as  there  was  no  suggestion  of  fraud, 
was  unimpeachable  in  an  English  court  of 
justice.    Ih. 

A  British  ship  was  duly  mortgaged  in  England,, 
and  remained  in  the  possession  of  the  mortgagor,, 
who  afterwards  sent  her  to  New  Orleans.  There 
she  was  attached  by  a  citizen  of  Louisiana,  a 
creditor  of  the  mortgagor,  in  an  action  com- 
menced for  the  recovery  of  his  debt,  not  being  a 
proceeding  in  rem.  The  mortgagee  intervened 
in  the  action,  and  claimed  possession  of  the  ship. 
The  Supreme  Court  of  Louisiana  refused  to- 
recognise  his  title,  though  good  by  the  law  of 
England,  assigning  as  a  reason,  on  the  face  of 
the  judgment,  that  the  law  of  Louisiana  did  not 
recognise  transfers  of  property  in  chattels  with- 
out delivery  of  (possession ;  that  to  admit  the 
claim  would  be  prejudicial  to  the  citizens  of 
Louisiana,  and  that  the  comity  of  nations  did 
not  extend  to  the  case.  The  ship  was  then  sold 
under  a  writ,  in  the  nature  of  a  fi.  fa.  in  the 
action,  and  the  proceeds  were  applied  in  favour 
of  the  creditors  to  the  exclusion  of  the  mortgagee. 
The  ship  having  been  brought  to  England,  the 
mortgagee,  whose  debt  was  admitted  to  exceed 
the  value  of  the  ship,  filed  his  bill  to  establish 
his  claim  against  F. : — Held,  that  the  judgment 
of  the  court  of  Louisiana  vras  examinable  for 
error  on  the  face  of  it,  by  reason  of  its  disregard 
of  the  comity  of  nations,  and  that  the  mortgagee 
was  entitled  to  the  ship.  Simpson  v.  Fogo,  1 
H.  &  M.  195 ;  1  N.  B.  422  ;  32  L.  J.,  Ch.   249. 
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9  Jur.  (K.B.)  403;  8  L.  T.  61  ;  11  W.  B.  418. 
And  Bee  S.  C,  1  John,  ft  H.  18  ;  29  L.  J.,  Ch.  657  ; 
6  Jur.  (N.8.)  949  ;  2  L.  T.  594  ;  8  W.  R.  407. 

Held,  also,  thiat  the  judgment  was  of  the 
nature  of  a  judgment,  inter  partes,  as  regarded 
the  intervener.    Ih, 

Semble,  that  a  foreign  judgment,  even  in  rem, 
may  be  examined  and  disre^u^ded,  if  it  appears 
on  the  face  of  it  to  have  been  founded  on  a  per- 
verse disregard  of  English  law  in  a  case  properly 
subject  to  that  law  by  the  comity  of  nations.  Ih, 

A  declaration  stated  that  the  captain  of  an 
English  ship  while  on  a  voyage  drew  a  bill  of 
exchange  on  the  owners  for  the  necessary  dis- 
bursements of  the  ship,  and  the  bill  was  dis- 
honoured at  maturity ;  that  the  plaintiff  had  in 
the  meantime  become  mortgagee  of  the  ship ; 
that  by  the  French  law  a  l^n&  fide  holder  vqt 
value  of  sucb  a  bill,  if  a  French  subject,  can  take 
proceedings  in  rem  in  the  French  courts,  and 
attach  and  sell  the  ship  in  a  French  port  in 
order  to  pay  the  bill ;  that  the  defendants,  being 
English  subjects,  anid  the  holders  of  the  bill 
After  it  had  been  dishonoured,  conspired  with  a 
French  subject,  that  they  should  indorse  the  bill 
to  him  without  value,  and  that  he  should  take 
proceedings  in  the  French  courts,  and  falsely 
represent  that  he  was  a.bonft  fide  holder  for 
value ;  that  this  was  accordingly  done,  and 
orders  were  thereby  obtained  from  the  French 
courts,  that  the  ship  should  be  attached  and 
sold  in  a  French  port,  and  the  plaintiff  thus 
-deprived  of  his  property  in  lien  : — Held  th^t  the 
declaration  was  baa,  as  an  action  could  not  be 
maintained  while  judgment  in  rem,  though  in  a 
foreign  court,  and  obtained  as  alleged,  remained 
unreversed.  Ctutrigve  v  Behrens^  3  El.  &  £L 
709  ;  30  L.  J,,  Q.  B.  163 ;  7  Jur.  (N.S.)  1024  ; 
4  L.  T.  52. 

Although,  in  an  action  in  this  coimtry  on  a 
foreign  or  colonial  judgment,  the  judgment  is 
examinable  to  a  certain  extent,  as  for  the  pur- 
pose of  shewing  want  of  jurisdiction,  or  that  the 
defendant  was  not  summoned,  or  that  the  judg- 
ment was  fraudulently  obtained,  yet  such  judg- 
ment is  not  examinable  upon  the  merits,  as,  for 
the  purpose  of  shewing  that  the  contract  sued 
upon  was  not  made,  or  was  procured  by  fraud,  or 
that  the  judgment  was  erroneous.  Bank  of 
AustralaHa  v.  Mas,  16  Q.  B.  717  ;  20  L.  J., 
Q.  B.  284  ;  15  Jur.  967. 

A  foreign  judgment  cannot,  as  between  the 
same  parties,  be  impeached  in  this  country  on  the 
ground  that  it  proceeded  on  a  mistake  of  law. 
A  foreign  judgment  binds,  notwithstanding  the 
discovery  of  fresh  evidence,  for  the  courts  of  this 
country  will  not  either  re-hear  cases  tried  by,  or 
hear  appeals  from,  foreign  tribunals  ;  and  if  the 
judgment  of  a  foreign  court  is  erroneous  the 
regular  mode  provided  by  every  system  of  juris- 
prudence, of  procuring  it  to  be  examined  and 
reversed,  ought  to  be  followed.  Trufart,  In  re, 
Traffard  v.  Blaw,  57  L.  J.,  Oh.  135  ;  36  Ch.  D. 
«00 ;  67  L.  T.  674  ;  36  W.  R.  163. 

In  an  action  to  indemnify  the  plaintiff  from 
all  debts  due  from  the  late  partnership  of  the 
plaintiff,  the  defendant,  and  B.,  and  from  all 
suits,  proof  of  a  copy  of  the  proceedings  in  a 
foreign  court  in  a  suit  there,  instituted  against 
the  late  partners  for  the  recovery  of  a  partner- 
ship debt,  in  which  a  decree  passed  against  them 
for  wanjt  of  answer,  per  quod  a  sequestration 
issued  agwnst  the  plaintiff's  estate,  and  he  was 
x>bliged  to  g%y  the  aebt,  is  conclusive  against  the 
defendant ;  and  the  defendant  19  nQt  ^t  Ub^rtj 


to  shew  that  the  proceedings  were  erroneous. 
TarUton  v.  Tarletonj  4  M.  &  8.  20. 

The  judgment  of  a  foreign  court  having  juris- 
diction over  the  subject-matter  cannot  l^  ques- 
tioned here,  on  the  ground  that  the  foreign  court 
has  mistaken  the  law  of  its  own  country,  or  has 
come,  on  the  evidence,  to  an  erroneous  conclusion 
as  to  the  facts.  Scott  v.  Pilkington,  2  B.  Jt  8. 1 1  ; 
31  L.  J.,  Q.  B.  81  ;  8  Jur.  (N.S.)  557  ;  6  L.  T. 
21. 

A  judgment  of  a  foreign  court,  having  juris- 
diction over  the  parties  and  subject-matter  of  the 
suit,  cannot  be  impeached  on  the  ground  that  it  is 
erroneous  upon  the  merits.  De  Coue  Briuao  v. 
Bathhone,  6  H.  &  N.  301  ;  30  L.  J.,  Ex.  238. 


Omnia  ritd  esse  aeta.]— The  presumption 


with  regard  to  the  judgment  of  a  foreign  court  is 
that  it  is  correct  according  to  the  law  of  the 
country  to  which  it  belongs,  but  when  it  is 
admitted  by  the  parties  tlmt  the  law  of  the 
foreign  tribunal  has  not  been  correctly  declared 
by  its  judgment,  such  judgment  wUl  not  be 
binding  on  an  English  court.  Meyer  v.  Balli, 
45  L.  J.,  C.  P.  741  ;  1  C.  P.  D.  358  ;  35  L.T.838  ; 
24  W.  B.  963. 

The  presumption  when  a  foreign  court  has 
purported  to  act  properly  and  within  its  juris- 
diction, is  omnia  rit^  esse  acta.  Taylor  v.  Fordy 
29  L.  T.  392 ;  22  W.  R.  47. 

A  Greek  ship  with  a  cargo  on  board  consigned 
to  Malta,  the  port  of  destination,  having 
encountered  severe  weather  in  her  passage 
down  the  Black  Sea,  was  obliged,  for  the  pre- 
servation of  her  cargo,  to  jettison  her  b^ts, 
spars  and  cables,  and  being  disabled,  put  into 
Constantinople,  where  the  captain  applied  to 
the  Greek  consular  court,  and  obtained  an  order 
for  a  survey  of  the  ship  and  cargo,  and  a 
sentence  of  average  settlement,  with  the 
app)ointment  of  a  curator,  who,  by  virtue  of 
the  authority  conferred  on  him,  hypothecated 
the  cargo,  and  caused  a  bottomry  bond  to  be 
executed  thereon  for  freight  and  the  necessary 
expenses  of  transhipping  and  forwarding  the 
cargo.  The  cargo  having  been  transhipped, 
arrived  at  Malta,  where  proceedings  were  tiucen 
in  the  court  of  commerce  by  the  consignee  to  set 
aside  the  sentence  of  average  settlement  and 
to  annul  the  bottomry  bond.  The  court  of 
commerce  declared  its  incompetency  to  decide 
regarding  the  average  settlement,  but  pronounced 
the  bottomry  bond  null  and  void.  On  appeal 
to  the  court  of  appeal  at  Malta,  that  court 
reversed  the  decree  of  the  court  of  conmierce, 
so  far  as  regarded  its  competency  to  decide  the 
average  act  and  settlement,  and  ordered,  as 
regarded  the  decision  of  the  nullity  of  the 
bottomry  bond,  that  such  decision  should  be 
set  aside  until  a  definite  sentence  on  the  average 
act  and  settlement  should  have  been  come  to  by 
the  court  of  commerce.  The  court  of  commerce 
gave  a  decision  on  the  case  thus  remitted  against 
the  consignee,  which  was  equivalent  to  a  nonsuit. 
On  app^  from  this  decision,  the  appellate  court 
at  Malta  was  of  opinion,  that  the  captain  having 
taken  the  legpal  course  before  the  consular  tribunal 
at  Constantinople,  and  that  court  having,  on  the 
report  of  experts,  appointed  a  curator  of  the  cargo, 
and  declared  the  voyage  ended  at  Constantinople, 
such  curator  was  the  attorney  for  the  owners  of 
the  cargo,  and  had  authority  to  hypothecate  the 
same ;  that  where  the  formalities  of  a  consular 
authority  and  verbal  process  justifying  the 
expenses  necessitating  the  loan  are   observed 
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the  lender  on  bottomry  is  exonerated  from 
jostifying  the  necessity  for  the  loan,  or  making 
inquiry  as  to  the  facts  causing  such  necessity  ; 
and  decided  for  the  validity  of  the  bond : — Held, 
that  the  Greek  consular  court  at  Constantinople 
being  a  competent  court,  having  jurisdiction  over 
a  Greek  ship  and  a  cargo  owned  by  Greek  subjects, 
the  sentence  of  that  court  was  not  open  to 
examination  by  the  court  of  commerce  at  Malta, 
and  that  it  must  be  presumed,  in  the  absence  of 
manifest  error  or  fraud,  that  the  Greek  consular 
court  rightly  interpreted  and  applied  the  Greek 
law,  by  which  they  had  the  power  they  exercised 
of  deciding  that  Constantinople  should  be  con- 
sidered the  place  of  the  ship's  destination,  and 
the  average  adjusted  according  to  the  law  in 
force  at  tluit  place ;  and  that  the  bottomry  bond 
was,  under  the  circumstances,  necessary  and 
valid.  MesHna  v.  Petrococchino,  41  L.  J.,  P.  C. 
27  ;  L.  R.  4  P.  C.  144  ;  26  L.  T.  561 ;  20  W.  R. 
451. 

How  fu  Impeachable.  ] — ^A  foreign  court  may 
settle  the  conditions  on  which  it  wiU  exercise  its 
jurisdiction  ;  those  conditions  being  fulfilled,  it 
may  exercise  that  jurisdiction,  but  the  judgment 
given  under  such  circumstances  cannot  claim 
extra-territorial  authority  unless  pronounced  in 
accordance  with  the  rules  of  international  public 
law.  S?uiw  V.  Oould,  87  L.  J.,  Ch.  433  ;  L.  R.  3 
H.  L.  55  ;  18  L.  T.  833— H.  L.  (E.) 

The  repugnancy  to  natural  justice  in  respect 
of  which  a  foreign  judgment  is  impeachable  in 
an  action  thereon  is  a  repugnancy  to  natural 
justice  in  reference  to  the  conduct  or  mode  of 
piXKedure  of  the  foreign  court,  and  not  in 
reference  to  the  merits  of  the  action.  Crawley 
V.  Imaeii,  16  L.  T.  529. 

A  court  which  is  called  on  to  enforce  a  foreign 
judgment,  may  examine  into  that  judgment,  to 
see  whether  it  has  been  rightfully  obtained  or 
not.    Don  v.  Lippmann^  5  CI.  &  F.  1 — H.  L.  (Sc.) 

A  foreign  judgment  of  a  competent  court  is 
conclusive,  and  not  open  to  examination  by 
another  court,  unless  the  judgment  impeached 
carries  on  the  face  of  it  manifest  error  ;  as  if  it 
is  shewn  to  have  been  obtained  by  fraud,  or  to 
be  wanting  in  the  condition  of  natural  justice. 
Such  judgment  cannot  be  applied  to  persons 
other  than  those  who  were  parties  to  the  liti- 
^tion  decided  by  it,  except  in  cases  where  the 
judgment  is  in  rem.  Messina  v.  Petroooochino^ 
41  1.  J.,  P.  C.  27  ;  L.  R.  4  P.  C.  144  ;  26  L.  T. 
561;  20W.  R.  451. 

The  transfer  of  personal  property  must  be 
regulated  by  the  law  of  the  owner's  domicil, 
and  the  disregard  of  that  law  by  the  courts  of 
a  foreign  country  is  an  infraction  of  the  comity 
of  nations,  which  justifies  the  Court  of  Chancery 
in  decreeing  a  restitution,  upon  the  property 
coming  within  its  jurisdiction.  Liverpool  Marine 
(^edit  Co.  V.  Hunter,  37  L.  J.,  Ch.  386  ;  L.  R.  3 
Ch.  479  ;  18  L.  T.  749  ;  16  W.  R.  1090. 

But  if  a  creditor  pursues  the  chattel  of  his 
debtor  to  a  foreign  country  in  which  he  knows 
that  the  rights  of  a  third  party  will  be  disre- 
garded, the  Court  of  Chancery  cannot  interfere 
to  restrain  the  proceedings  taken  by  the  creditor 
in  the  foreign  country.    lb. 


Defiance  in  Foreign  Court.] — That  which 


78  ;  10  Jur.  (N.S.)  566  ;  9  L.  T.  582  ;  12  W.  R. 
128.  Cp.  KelsaU  v.  Marshall,  1  C.  B.  (na)  241 ;. 
26  L.  J.,  C.  P.  19 ;  2  Jur.  (N.S.)  1142  ;  5  W.  R.. 
114. 


Fraud.] — Where  an  action  is  brought  in^ 


constitutes  a  defence  in  a  foreign  court  is  not 
pleadable  in  an  action  upon  the  judgment  in  the 
courts  of  this  country.  Vanquelin  v.  Bouard, 
15  C.  B.  (N.8.)  341  ;  8  N.  S..  122  ;  33  L.  J.,  C.  P. 


England  to  enforce  a  foreign  judgment,  the- 
defendant  may  raise  the  defence  that  the  judg- 
ment was  obtained  by  the  fraud  of  the  pladntifT 
even  though  the  fraud  allege  is  such  that  it 
cannot  be  proved  without  re-trying  the  questions- 
adjudicated  upon  by  the  foreign  court.  Vadala 
V.  Laioes,  25  Q.  B.  D.  310 ;  63  L.  T.  128 ;  3^ 
W.  R.  594— C.  A. 

A  plea  of  fraud  is  a  good  defence  to  an  actioni 
on  a  foreign  judgment ;  and  therefore  the  Court 
of  Chancery  will  not,  on  the  ground  that  such 
a  judgment  was  obtained  bv  fraud,  interfere  with 
the  action.  Oehsenbein  v.  Papelier,  42  L.  J.,  Ch, 
861  ;  L.  R.  8  Ch.  695  ;  28  L.  T.  459  ;  21  W.  R. 
516. 

When  a  foreign  judgment  by  default,  fraudu- 
lently obtained  against  a  person  who,  at  the 
time  of  the  commencement  of  the  action,  was 
temporarily  residing  in  a  foreign  country,  is 
sought  to  be  enforced  by  an  action  in  England, 
if  it  appears  that  there  is  a  good  defence  which 
may  be  pleaded  at  law,  the  Court  of  Chancery 
will  not  interfere  by  injunction  to  restrain  the 
action,  although  it  has  concurrent  jurisdiction 
in  the  matter.    lb. 

The  plaintifl  sued  upon  a  foreign  judgment ; 
the  defendant  alleged  that  the  judgment  had 
been  obtained  by  the  plaintiff  by  a  fraudulent 
misrepresentation  to  the  foreign  court : — Held, 
upon  demurrer,  that  this  was  a  good  ground  of 
defence.  Abotdoff  v.  Oppenheim^Ty  52  L.  J.,. 
Q.  B.  1  ;  10  Q.  B.  D.  295  ;  47  L.  T.  325 ;  31 
W.  R.  67— C.A. 

A  foreign  judgment  being  equally  conclusive- 
against  the  debtor  as  an  English  judgment,  may 
hi  set  aside  in  equity  for  fraud.  Therefore^ 
where  a  bill  is  brought  against  a  banker  by  hia 
customer  for  an  account,  and  for  an  injunction 
to  restrain  on  a  foreign  judgment  obtained  by 
the  banker  from  the  customer  in  respect  of 
their  mutual  dealings,  and  it  appeared  by 
specific  allegations  in  the  bill,  that,  notwith- 
standing  the  judgment,  the  balance  of  accounta 
was  in  favour  of  the  customer : — Held,  that  the 
case  made  by  the  bill  was  primft  facie  a  case  of 
fraud  in  the  banker,  which  he  was  bound  to 
answer,  and,  consequently,  his  demurrer  was 
overruled,  without  reference  to  the  question 
whether  the  bill  was  sustainable  for  the 
account.  Bowles  v.  Orr^  1  Y.  &  C.  465.  And 
see  Castrique  v.  Behrens,  3  El.  &  El.  709  ;  30 
L.  J.,  Q.  B.  163 ;  7  Jur.  (N.8.)  1024  ;  4  L.  T. 
52. 


Obtained  in  Abienee  of  Defbadant.] — 


A  judgment  of  a  foreign  court,  obtained  in 
default  of  appearance  against  a  party,  cannot  be 
enforced  in  an  English  court,  when  he,  at  the 
time  when  the  suit  was  commenced,  was  not  a 
subject  of  nor  resident  in  the  country  in  which 
the  judgment  was  obtained ;  for  there  existed 
nothing  imposing  on  the  party  any  duty  to  obey 
the  judgment.  Srhibuby  v.  Westenkolz,  40  L.  J., 
Q.  B.  73  ;  L.  R.  6  Q.  B.  156 ;  24  L.  T.  93  ;  la 
W.  R.  687.  S.  P.,  Tu.rnlmU  v.  Walker,  5  R.  182  ; 
67  L.  T.  767. 

The  defendant,  a  Swiss  subject,  entered  into, 
an  agreement  with  the  plaintiff,  French  subjects, 
residing  in  France,  when  he  was  in  France  on  a 
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temporaiy  risitf  he  being  then  domiciled  in 
Switzerland  bat  residing  in  England.  The  plain- 
tifb  afterwards  obtained  judgment  against  him 
in  a  French  court  for  breach  of  the  agreement. 
He  was  not  in  France  at  the  commencement  of 
or  at  any  time  during  the  action,  and  he  had  no 
notice  of  the  proceedings,  though  the  plaintiffs 
knew  his  address  in  England,  where  he  was  then 
still  residing: — Held,  that  the  judgment  could 
not  be  enforced  by  an  English  court.  Routillon 
V.  RouMUon,  49  L.  J.,  Ch.  338 ;  14  Ch.  D.  351  ; 
42  L.  T.  679 ;  28  W.  R.  623  ;  44  J.  P.  663. 

Though  the  Court  of  Chancery  will  not  enforce 
a  decree  of  a  foreign  court  obtained  against  a 
party  in  his  absence  and  without  notice,  yet 
where  it  finds  that  the  proceedings  in  the  foreign 
court  were  rendered  necessary  by  his  resistance 
to  a  proper  demand,  it  will  order  him  to  pay  the 
costs  of  those  proceedings  by  way  of  damages. 
Griffin  V.  Brady,  39  L.  J.,  Ch.  136  ;  18  W.  R.  130. 

No  territorial  legislation  can  give  jurisdiction 
which  any  foreign  courts  ought  to  recognise 
against  al»ent  foreigners  who  owe  no  allegiance 
or  obedience  to  the  power  which  so  legislates. 
In  all  personal  actions  the  courts  of  the  country 
in  which  the  defendant  resides,  not  the  courts  of 
the  country  where  the  cause  of  action  arose, 
should  be  resorted  to.  Sirdar  Gurdyal  Singh  v. 
Faridkote  iJtaJah),  [1894]  A.  C.  670  ;  11  R.  340 
— P.  C. 

In  an  action  on  a  judgment  or  a  decree  of  the 
Tribunal  of  Commerce  at  Brussels,  a  plea  that 
the  defendant  was  not  at  any  time  served  with 
any  process  issuing  out  of  that  court,  at  the  suit 
of  the  plaintiff,  for  the  causes  of  action  upon 
which  the  judgment  or  decree  was  obtained,  nor 
had  he  at  any  time  notice  of  any  such  process, 
nor  did  he  appear  in  the  court  to  answer  the 
plaintiff,  is  b«i,  inasmuch  as  the  plea  does  not 
shew  that  the  proceedings  against  the  defendant 
in  the  Belgian  court  were  so  conducted  as  to 
deprive  the  defendant  of  the  opportunity  of 
defending  himself  therein.  Ilcynotds  v.  Fejiton, 
3  C.  B.  187  ;  16  L.  J.,  C.  P.  16  ;  10  Jur.  668.  Cp. 
Buchanan  v.  Rticher  and  other  cases  post,  coL 
843. 

A.  and  his  wife,  who  were  by  birth  British 
subjects,  but  were  afterwards  domiciled  at  St. 
Croix,  belonging  to  Denmark,  returned  to 
England,  and  there  made  a  joint  will,  disposing 
of  a  mortgage  at  St.  Croix,  which  belonged  to 
them  jointly ;  they  afterwards  made  separate 
wills,  which  were  proved  in  the  Prerc^tive 
Court  of  Canterbury.  After  the  death  of  the 
survivor,  certain  proceedings  were  instituted  at 
St.  Croix,  by  the  executors  named  in  the  joint 
will,  and  a  judgment  was  obtained  for  the 
establishment  of  that  vrill.  The  court  being  of 
opinion  that  the  court  at  St.  Croix  had  no 
authority  to  decide  as  between  the  contending 
parties,  the  executor  of  the  joint  will,  having 
come  over  to  this  country,  was  held  liable  to 
account  to  the  parties  beneficially  interested 
under  the  separate  wills  for  the  assets  of  A., 
received  at  St.  Croix.  Price  v.  Bewhvrst,  4 
Myl.  &  Cr.  76  ;  8  L.  J.,  Ch.  67  ;  2  Jur.  1006. 

The  judgment  of  a  foreign  court  on  a  subject 
not  within  its  jurisdiction  is  not  binding  in  this 
country.    lb. 


Qualified  Appearanoa.] — ^It  is  no  answer 


count  17,  and  appeared  in  the  foreign  court  as 
defendant  merely  to  protect  his  property  from 
seizure  in  case  judgment  by  default  should  be 
given  against  him  in  the  foreign  court  Voinet 
V.  Barrett,  56  L.  J.,  Q.  B.  39 ;  34  W.  R.  161— 
C.  A. 

Agreement  to  eleet  Donieil  Abroad— Ho 

Kotiee  of  Prooeedings.]— To  a  declaration  claim- 
ing  a  sum  recovered  by  a  judgment  in  a  French 
court,  the  defendant  pleaded  that  he  was  not  a 
native  of  France,  or  at  any  time  before  judgment 
resident  or  domiciled  within  the  jurisdiction  of 
the  French  court,  or  served  with  any  process  or 
summons  in  the  suit,  nor  did  he  appear  therein  ; 
nor  had  he  any  notice  or  knowledge  of  any  pro- 
cess or  summons,  or  any  proceedings  in  the  suit, 
or  any  opportunity  of  defending  himself.  Re- 
plication, that  the  defendant  was  the  holder  of 
shares  in  a  company  having  its  legal  domicil  in 
Paris,  and  thereby  became  subject  to  all  the 
liabilities,  rights  and  privileges  attaching  or 
belonging  to  shareholders,  and  in  particular  to  the 
conditions  contained  in  the  statutes  or  articles 
of  association.  That  by  those  statutes  or  articles, 
it  was  provided  and  agreed  that  all  disputes 
arising  during  the  liquidation  of  the  company 
between  the  shareholders  of  the  company,  the 
administrators,  the  commissioners,  or  between 
the  shareholders  themselves,  vrith  respect  to  the 
affairs  of  the  company,  should  be  submitted  t4> 
the  jurisdiction  of  the  French  court ;  that  every 
shareholder  provoking  a  contest  must  elect  a 
domicil  at  Paris,  and  in  default  election  might 
be  made  for  him  at  the  office  of  the  imperial  pro- 
curator of  the  civil  tribunal  of  the  department  in 
which  the  office  of  the  company  was  sitnate<1, 
and  that  all  summonses  should  be  validly  server  I 
at  the  domicil  formally  or  impliedly  chosen. 
That  the  company  became  bankrupt,  and  by  the 
law  of  France  the  amount  unpaid  upon  the 
defendant's  shares  became  payable  to  the  plain- 
tiff as  the  company's  assignee  in  bankruptoy ; 
that  the  defendant  made  default,  and  provoked  a 
contest ;  that  he  never  elected  a  domicil ;  that 
the  plaintiff  thereupon  caused  a  summons  to  be 
served  at  the  office  aforesaid,  which  sunmions 
required  the  defendant  to  appear  in  the  French 
court  to  answer  the  plaintiff's  claim  ;  that  by  the 
law  of  France  that  office  was  the  defendant's 
implied  domicil  of  election  for  the  purpose  of 
service,  and  the  service  was  regular;  and  that 
the  defendant  was  bound  to  appear,  but  did  not, 
whereupon  the  plaintiff  recovered  judgment  by 
default  against  him  for  the  amount  unpaid  on  his 
shares : — ^Held,  that  the  replication  was  good, 
although  it  did  not  allege  that  the  defendant 
ever  had  any  notice  or  knowledge  of  the  statutes 
or  articles,  or  of  their  provisions.  Copin  v, 
Adamton,  46  L.  J.,  Ex.  16 ;  1  Ex.  D.  17 ;  33 
L.  T.  33  ;  24  W.  R.  85— C.  A,  Cp.  Beequet  v, 
MoCaHhy,  2  B.  &  Ad.  961. 


226. 


In  Cases  of  Divoroe.] — See  ante,  col. 


to  an  action  upon  the  judgment  of  a  foreign 
court  that  at  the  time  of  the  proceedings  in  the 
foreign  court  the  defendant  was  not  resident  or 
domiciled  or  under  allegiance  in  the   foreign 


Condemnation  as  Prise  of  War.] — ^Thc 

sentence  of  a  foreign  court  of  admiralty,  con* 
demning  a  ship  or  goods  as  lawful  prize,  is  nut 
conclusive  in  the  courts  in  this  country  as  to  th§ 
ground  of  condemnation,  unless  stated  upon  the 
face  of  it  without  ambiguity.  It  is  competent 
to  our  courts  to  examine  the  sentence  carefully, 
to  see  whether  it  proceeds  on  that  which  would 
be  a  just  ground  of  condemnation  by  the  law  of 


885 


INTERNATIONAL  LAW— Foi^eign  Judgment. 


386 


nations,  or  on  another  ground  which  would  j 
amount  onlj  to  a  breach  of  the  municipal  regu- 
lations of  the  condemning  country.  Hohhs  v. 
Henning,  17  C.  B.  (K.8.)  791  ;  6  N.  R.  406 ;  34 
li.  J.,  C.  P.  117  ;  11  Jur.  (N.8.)  223  ;  12  L.  T.  205  ; 
13  W.  R.  431. 

Proeadnxe— Ord.  XIY.] — ^An  action  upon  a 
foreign  judgment  is  an  action  for  debt  arising 
out  of  a  contract  within  the  meaning  of  Ord.  III. 
r.  6,  in  which  leave  may  be  given  to  the  plaintiff 
under  Ord.  XIV.  to  sign  fiiml  judgment  for  the 
amount  claimed.  Modioli  v.  Baxter  (28  L.  J., 
Q.  B.  61)  followed.  Orant  v.  Eattoit,  63  L.  J., 
Q.  B.  68 ;  13  Q.  B.  D.  302 ;  49  L.  T.  646 ;  32 
W.  R.  239— C.  A. 

Pleading — ^Plea  of  no  Jnrifdietion.] — To  a 
count  upon  a  foreign  judgment,  a  plea  that  the 
foreigpi  court  had  no  jurisdiction,  because  the 
defendant  in  the  action  there  was  not  a  trader 
and  was  not  resident  within  a  certain  district,  is 
bad,  inasmuch  as,  consistently  with  it,  the  foreign 
court  had  jurisdiction  over  the  person  of  the 
defeudant  and  the  subject-matter  of  the  action, 
which  was  sufficient.  Vanquelin  v.  Bouardy  16 
C.  B.  (N.S.)  341  ;  3  N.  R.  122  ;  33  L.  J.,  C.  P.  78 ; 
10  Jur.  (N.8.)  566  ;  9  L.  T.  582  ;  12  W.  R.  128. 

Prout  patat  per  recordnm.]  —  A  plea 

stating  a  judgment  recovered  in  a  foreign  court, 
prout  patct  per  recordum,  is  not  a  sufficient  aver- 
ment that  such  court  was  a  court  of  record. 
SmUh  V.  NicolU,  7  Scott,  147  ;  5  Bing.  (N.C.) 
208  ;  7  D.  P.  C.  282  ;  1  Am.  474  ;  8  L.  J.,  C.  P. 
92. 

A  vice-admiralty  court  abroad  is  not  a  court 
of  record.    lb. 

Pleading  Foreign  Judgment  as  a  Defeaoe 

to  Proceeding!  Here.  ]  —Where  a  foreign  judgment 
is  relied  upon  as  a  defence  to  an  action  here,  the 
defence  should  shew  that  the  plaintiffs  were 
subjects  of,  or  resident  in,  or  were  present  in,  the 
foreign  country  when  the  action  there  was 
commenced,  so  as  to  be  bound  by  reason  of 
allegiance,  or  domicil,  or  temporary  presence, 
by  a  decision  of  the  court  in  which  judgment 
was  pronounced.  Offneral  Steam  Navigation  Co, 
V.  GuUlon,  11  M.  &  W.  877  ;  13  L.  J.,  Ex.  168. 

C.  being  ordered  by  the  Court  of  Probate  to 
declare  his  interest  to  sustain  a  testamentaiy  suit 
in  respect  of  certain  moneys  in  the  English  funds, 
alleged  in  his  declaration,  that  by  the  law  of 
Poitugal  the  natural  child  of  a  man,  not  noble, 
dying  intestate,  and  a  bachelor  is  entitled  to  all 
the  movable  and  immovable  property  of  his 
father  ;  and  that  C,  in  a  suit  of  filiation  and 
inheritance  in  the  Portuguese  courts,  to  which 
the  defendant  and  her  nusband  were  parties, 
obtained  a  decree  declaring  C.  to  be  the  natural 
son  of  H.  C,  and  to  be  entitled  to  his  property, 
and  ordering  them  to  deliver  to  C.  all  property  of 
H.  C.  which  they  had  in  their  possession.  The 
defendant  admitted  that  the  judgment  of  the 
Portuguese  courts  was  in  fact  obtained.  C. 
demurred  on  the  ground  that  the  judgment 
admitted  by  the  plea  established  his  interest : — 
The  court  held,  that  the  judgment  as  pleaded  was 
not  conclusive  as  to  C.'s  interest  to  sustain  a  suit, 
overruled  the  demurrer  without  costs,  and  directed 
the  parties  to  prove  their  respective  cases.  Bog- 
lioni  V.  Crupln,  36  L.  J.,  P.  129  ;  L.  R.  1  H.  L. 
301 ;  16  L.  T.  441.     8m  aUo  coMe*  post  coL  347. 


Hotiee  of  Proeeedings.1 — ^To  an  action 

upon  a  French  judgment  the  defendant  pleaded, 
t^t  at  the  time  of  the  commencement  of  the 
suit,  and  thence  down  to  its  termination,  he 
was  absent  from  France  ;  and  that  he  was  not 
summoned  to  appear  in,  nor  had  he  any  notice  or 
knowledge  of,  any  of  the  proceedings.  The  plain- 
tiff replied  that  the  defendant  was  for  a  long 
time  before  the  commencement  of  the  suit  resident 
in  France;   and  there  became  indebted  to  the 

Claintiff  who  was  a  French  subject ;  and  that, 
y  the  French  law,  when  a  defendant  is  absent 
from  the  jurisdiction,  a  copy  of  the  process  in  the 
action  is  served  upon  the  procureur  imperial,  and 
another  posted  up)on  the  door  of  the  tribunal ;  and 
that  then,  if  the  defendant  makes  default,  the 
plaintiff  may  proceed  to  judgment ;  that  the 
defendant,  after  the  accrual  of  Uie  cause  or  action 
left  France,  and  at  the  commencement  of  the 
action  had  no  domicil  or  known  place  of  abode  in 
France ;  that  the  plaintiff  instituted  a  suit  against 
the  defendant,  and  pursued  the  procedure  before 
stated  ;  that  default  was  made  by  the  defendant, 
and  judgment  recovered ;  and  that  the  judgment 
was  a  v^d  and  binding  one  by  the  law  of  France : 
— Held,  that  the  defence  was  bad,  as,  consistently 
with  its  averments,  the  defendant  might  have 
been  resident  in  France,  or  have  had  property 
there  when  the  cause  of  action  accrued ;  or  might, 
through  an  agent,  have  been  served  with  process. 
Maubimrqutt  v.  Wyte^  Ir.  R.  1  C.  L.  471. 

Held,  by  Fitzgerald  and  Hughes,  BB.,  that  the 
plaintiff  was  entitled  to  judgment,  the  plea  being 
bad,  and  its  defects  not  being  aided  by  the  replica- 
tion.   Ih. 

Held,  by  Pigot,  C.B.,  that  the  plaintiff,  having 
alleged  certain  grounds  of  jurisdiction  in  his 
rephcation,  they  implicitly  excluded  all  others  ; 
that  the  grounds  so  alleged  were  insufficient,  the 
plaintiff  having  shewn  that  he  had  no  cause  of 
action ;  and  that  judgment  ought  to  be  for  the 
defendant.    Ih. 

To  an  action  on  a  French  judgment  the  defen- 
dant pleaded,  first  that  he  was  not  duly  served 
with  process,  that  he  had  no  notice  of  the  action, 
nor  had  he  the  opportunity,  according  to  the  law, 
rules  and  regulations  of  the  foreign  court  in 
which  the  judgment  was  obtained,  of  defending 
himseli  The  defendant  pleoided,  secondly,  that 
the  action  upon  which  the  judgment  was  obtained 
was  upon  a  contract  entered  into  in  this  country 
and  not  elsewhere ;  that  before  the  judgment  he 
was  never  resident  or  domiciled  within  the  juris- 
diction of  the  court,  nor  was  he  a  native  of  France, 
nor  did  he  ever  owe  allegiance  to  the  country,  nor 
was  he  at  the  time  of  contracting  the  alleged 
obligation  in  France  or  within  the  jurisdiction  of 
the  court : — Held,  that  the  first  of  these  two  pleas 
was  bad  ;  and  that  the  second  was  good.  BufloM 
V.  Burlingluim,  34  L.  T.  688. 


Judgment  not  applying  to  whole  CauM 


of  Action.  1 — ^A  first  count  was  upon  a  contract  to 
sell  and  deliver  sound  tares :  breach,  that  the 
tares  delivered  were  unsound.  A  second  count 
was  upon  a  promise  properly  to  ship  the  tares : 
breach,  that  they  were  Improperly  shipped,  and 
thereby  damaged.  Plea,  that  the  plaintiff 
impleaded  the  defendant  in  a  foreign  court  for 
not  performing  the  identical  promises  in  these 
counts,  and  thsX  the  court  adjudged  that  the 
plaintiff  had  no  cause  of  action  in  respect  of  the 
non-performance  of  the  promises  ;  and  that  such 
judgment  was  final  and  conclusive.  In  suppoit 
of  the  plea  a  judgment  of  the  foreign  court  was 
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))rodaced,  '*That  the  plaintiff  be  barred  of  his 
claim  against  the  defendant  on  account  of  a 
cargo  of  tares  received  by  the  ship  M.  S."  From 
a  statement  of  reasons  appended  to  this  judg- 
ment, and  which  was,  in  fact,  a  statement  of  the 
case,  it  appeared  that  part  of  the  tares  contracted 
for  reached  the  plaintiff ;  that  he  had  refused  to 
accept  them  by  reason  of  their  unsound  con- 
4lition  ;  that  he  had  sold  them  under  protest,  and 
that  he  had  instituted  that  suit  to  rescind  the 
.contract  and  recover  back  the  money  from  the 
defendant ;  but  that  he  was  barred  by  lapse  of 
time,  having  brought  the  suit  too  late  by  the 
law  of  the  country  in  which  the  court  sat,  and 
in  which  the  goods  were  shipped,  and  in  which 
the  defendant  resided : — Held,  first,  that  the  judg- 
ment did  not  support  the  plea,  inasmuch  as  it 
clearly  was  not  applicable  to  the  cause  of  action 
ocmtained  in  the  second  count.  CaMendar  v. 
Dlttrich,  4  Man.  &  G.  68  ;  4  Scott  (N.B.)  682 ;  1 
D.  (N.8.)  730. 

Held,  secondly,  that  the  plea  could  not  be 
taken  divisibly,  so  as  to  be  considered  as  applic- 
Able  to  the  first  count  only.    lb. 


B«plioation  to  Plea.] — To  an  action  on  a 


French  judgment,  the  defendant  pleaded  that  he 
"vt-as  not  during  the  accruing  of  the  cause  of 
Action,  or  any  part  of  the  proceedings,  resident 
in  France,  or  within  the  jurisdiction  of  the  court, 
nor  subject  to  the  laws  of  France  ;  that  he  was 
never  served  with  any  process  or  notice  what- 
ever, nor  had  he  any  notice  whatever  of  the  pro- 
ceedings in  the  action,  nor  did  he  appear  in  court 
•or  have  any  opportunity  of  defending  himself 
against    the  claim,  and  the  proceedings  were 
taken  in  his  absence,  and  without  his  knowledge, 
privity,    and    consent.     Replication,    that    the 
•clefcndant  became  a  shareholder  in  a  company  in 
France,  subject  to  all  the  liabilities  and  rights 
Attaching  thereto  ;  that  the  defendant  was  resi- 
•dent  in   England,   and    by  reason    thereof,  it 
became  necessary,  by  the  law  of  France,  for  the 
<]efendant  to  elect  a  domicil  in  France,  at  which 
the  directors  of  the  company  might  notify  to  him 
all  proceedings  relative  to  the  company  or  the 
-defendant  as  such  shareholder ;  that  by  the  law 
of  France  all  legal  proceedings  affecting  any 
person  having  his  real  domicil  out  of  that  king- 
•dom,  left  for  him  at  such  elected  domiciL  were  as 
valid  as  if  left  at  his  real  domicil  in  France  ;  that 
the  defendant  made  election  of  a  domicil  at  a 
place  in  Paris,  and  gave  notice  thereof  to  the 
plaintiff ;  that  the  assets  of  the  company  being 
insufficient  to  discharge  their  debts,  the  defen- 
-daDt  as  a  shareholder  was,  by  the  law  of  France, 
liable  to  pay  a  certain  sum,  and  to  be  sued  for 
the  same  by  the  plaintiff ;    that  the  plaintiff 
for  the    recovery   thereof   caused  a   summons 
to    be  left  at    bis    elected    domicil,  requiring 
him  to  appear  in  court  at  a  certain  time  and 
place ;  and  that  the  defendant  did  not  appear, 
according    to  the    exigency  of    the    summons, 
whereupon  the  plaintiff  recovered  judgment  by 
-default : — Held,  first,  that  the  facts  stated  in  the 
replication    afforded    an    answer  to  the    plea. 
VaUee  v.  Dwmergue,  4  Ex,  290 ;  18  L.  J.,  Ex. 
398. 

Held,  secondly,  that  the  word  notice  in  the 
plea  meant  actual  notice  alone,  and  consequently 
the  replication  did  not  amount  to  an  argumen- 
tative denial  of  that  notice,  but  consist^  of  a 
statement  of  facts,  shewing  that  no  such  notice 
need  be  given.    lb. 

To   an  action  on  a   judgment  recovered  in 


Belgiimi,  the  defendant  pleaded  that  he  was  not 
at  any  time  resident  or  domiciled  within  the  juris- 
diction of  the  court  wherein  the  judgment  was 
recovered  ;  nor  was  he  a  native  of  JSelgium  ;  and 
that  he  was  not,  at  any  time  before  the  recovery 
of  the  judgment,  served  with  any  process  or 
summons ;  nor  did  he  appear  in  the  action  ;  nor 
had  he,  at  any  time  before  the  recovery,  any 
notice  of  or  any  means  of  defending  himself 
against  the  action.    Replication,  that  the  judg- 
ment was    founded  upon  a  bill  of  exchange, 
drawn  in  Belgium,  according  to  the  laws  in  force 
in  that  country,  and  accepts  by  the  defendant, 
payable  at  the  house  of  a  person,  at  Bruges,  in 
Belgium  ;  and  that  at  the  time  of  the  acceptance 
the  defendant  resided  in  Belgium  at  such  house, 
which  was  his  last  domicil  and  residence  there ; 
and  that,  by  the  law  of  Belgium,  where  a  bill  is 
accepted,  payable  at  a  particular  place,  such 
place  may,  for  all  purposes,  and  in  all  actions 
relating  to  such  bill,  be  deemed  the  elected 
domicil  of  such  acceptor ;  and  further,  that  the 
summons  by  which  the  action  was  commenceil 
was  duly  served  upon  the  defendant  at  the  above- 
mentioned  house  ;  and  that,  by  the  law  of  Bel- 
gium, such  service  is  good  and  sufficient  to  give 
the  court  jurisdiction  ;  and  that  the  issuing  of 
the  process,  the  service  of  the  summons,  and  the 
proceedings  in  the  action,  were  in  accordance 
with  the  law  of  Belgium ;  and  according  to  such 
law  the  judgment  is  valid  and  binding  on  the 
defendant : — Held,  that  the  replication  was  bad 
for  not  stating  what  the  law  of  Belgium  was  at 
the  time  of  the  acceptance  of  the  bili  of  exchange. 
Meeus  v.  ThellvMon^  8  Ex.  638 ;  22  L.  J.,  Ex. 
239  ;  1  C.  L.  B.  167. 

Pendency  of  Appeal.] — ^Where  an  action  is 
brought  on  a  judgment  of  a  foreign  court,  the 
pendency  of  an  appeal  in  the  foreign  court 
against  such  judgment  is  no  bar  to  the  action, 
although  it  may  afford  ground  for  the  equitable 
interposition  of  the  English  court  in  which  the 
action  is  brought  to  prevent  the  possible  abuse  of 
its  process,  and  on  proper  terms  to  stay  execu- 
tion. Scott  V.  PUkington,  2  B.  &  S.  11  ;  31  L.  J., 
Q.  B.  81 ;  8  Jut.  (n.8.)  557 ;  6  L.  T.  21. 

Diioovery  in  aid  of  Defence.] — A  foreign  judg- 
ment cannot  be  questioned  in  the  courts  in  this 
country  ;  therefore,  a  bill  for  a  discovery  and  a 
commission  to  examine  witnesses  abroad,  in  aid 
of  the  plaintiff's  defence  to  an  action  brought  in 
this  country  on  a  foreign  judgment,  is  demurrable. 
Martin  v.  Ni-colls^  3  Sim.  468. 

What  BeooTcrable.]  —  The  plaintiff,  in  an 
action  on  a  foreign  judgment,  has  a  right  to 
recover  in  sterling  a  sum  which,  according  to 
the  rate  of  exchange  between  England  and  the 
foreign  country  at  the  time  of  the  judgment,  would 
at  tlmt  time  be  equal  to  the  sum  if  paid  in  the 
currency  of  that  country.  Scott  v.  Bevan,  2 
B.  &  Ad.  78  ;  9  L.  J.  (0.8.)  K.  B.  152. 


Equitable  Xzecntion.] — Creditor  by  judgment 
in  Jamaica,  filing  bill  here  (for  satisfaction  from 
rents  and  profits  remitted,  and  to  be  remitted), 
must  shew  his  judgment  to  differ  from  judgment 
here,  so  that  he  cannot  affect  the  land.  Cathcart 
V.  J^wU,  1  Ves.  J.  463  ;  3  Bro.  C.  C.  516. 

Other  Xatteri.] — ^When  the  rules  of  pleading 
in  a  court  in  a  foreign  country  having  jurisdic- 
tion over  British  subjects,  are  by  petition  and 
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answer,  the  sereral  paragraphs  of  the  answer 
can  be  read  together,  and  not  as  in  English 
pleadings  treat^  as  separate  pleas.  HaH  t. 
Gvmipaoh,  9  Moore,  P.  C.  (N.S).  241 ;  42  L.  J., 
P.  C.  25  ;  L.  R.  4  P.  C.  439  ;  21  W.  R.  365. 

The  defendants,  a  French  company,  being 
indebted  to  the  plaintifEs,  allowed  judgment  to 
go  against  them  bj  default  on  4th  ApriL  On 
8th  April  a  receiver  was  appointed  in  England 
of  the  property  (then  in  this  country)  the  subject 
of  the  action,  in  which  the  defendants  had  an 
interest.  On  loth  April  the  defendants  were 
declared  by  a  French  court  to  be  in  liquidation 
and  a  liquidator  was  appointed.  By  French  law 
the  appointment  of  a  liquidator  dates  back  ten 
(lays  earlier  than  the  date  of  his  appointment : — 
Held,  that  the  appointment  of  a  liquidator  in 
France  could  not  be  held  to  relate  back  so  as 
to  oyerride  the  appointment  by  an  English  court 
of  a  receiver  of  property  situate  in  England. 
Matfm  and  Barry  v .  La  SoeiitS  det  MHaux^  37 
W.  R.  735. 

XII.  SCOTCH  AND   IRISH   JUDGMENTS. 
a.  Scotch  Judgments. 

Action  on.] — ^An  action  lies  on  a  Scotch  judg- 
ment of  homing  against  a  Scotchman  bom, 
for  a  debt  contracted  in  Scotland.  Dou/fUu  v. 
Forrest,  4  Ring.  C86  ;  1  M.  &  P.  663 ;  6  L.  J. 
(D.S.)  C.  P.  157;  29  R.  R.  695.  S.  P.,  Say  v. 
FUher,  2  M.  &  W.  722  ;  M.  &  H.  286 ;  6  L.  J., 
Ex.  217  ;  1  Jur.  287. 

An  action  may  be  maintained  against  a  defen- 
dant resident  in  this  country  for  costs  awarded 
against  him,  after  appearance,  by  a  deci'ee  of  the 
Court  of  Session  in  Scotland,  in  a  suit  for  a 
divorce.  JRuMell  v.  Smyth,  9  M.  A:  W.  810 ;  1 
D.  (N.S.)  929  ;  11  L.  J.,  Ex.  308. 

But  an  interim  or  interlocutory  order  for  pay- 
ment of  expenses  made  under  48  Geo.  3,  c.  151, 
ss.  17,  18,  in  a  suit  in  Scotland,  by  the  Lords  of 
Session,  pending  an  appeal  to  the  House  of 
Lords,  is  an  interlocutoi^  order,  on  which  an 
action  cannot  be  maintained  in  England. 
Patrick  V.  Sfiedden,  2  El.  A:  Bl.  14 ;  22  L.  J., 
Q.  B.  283  ;  17  Jur.  1154.  S.  P.,  Paul  v.  Boy,  16 
Beav.  433;  21  L.  J.,  Ch.  361.  Cp.  Kouvion  v. 
Freenmn,  ante,  col.  325. 

Plea  as  to  JoriBdiotion.] — To  an  action 


upon  a  decree  obtained  against  a  party  in  the 
Court  of  Session,  in  Scotland,  a  plea  that  he  was 
not,  at  the  time  of  the  commencement  of  the 
suit  in  that  court,  or  at  any  time  during  the 
proceedings  therein,  in  Scotland,  or  at  any  place 
within  the  jurisdiction  of  that  court ;  nor  was 
he  at  any  time  before  the  pronouncing  of  the 
decree,  in  any  manner,  according  to  the  course 
and  practice  of  the  court,  notified,  nor  did  he 
know,  of  the  proceedings,  so  that  he  might  by 
himself,  his  proctor,  attorney  or  agent,  appear 
or  plead,  or  in  any  way  defend  himself  in  the 
action ;  nor  did  he  appear  in  or  to  any  of  the 
proceedings,  whereby  the  decree  was  contrary  to 
natural  justice,  and  wholly  inoperative  and  void 
against  the  defendant,  is  ill.  Cowan  v.  Braidwood, 
1  Man.  &  G.  288  ;  2  Scott  (n.b.)  138  ;  9  D.  P.  C. 
27 ;  10  L.  J.,  C.  P.  42. 

Held,  that  the  statement  in  the  plea,  that  the 
decree  was  contrary  to  natural  justice,  was  to  be 
regarded  as  a  mere  conclusion  of  law  from  the 
facts  previously  alleged,  and,  consequently,  not 
traversible.    lb. 


SnAcioney  of  Pleading.] — ^Action  on  a 

policy  of  insurance,  by  assignees  of  a  bankrupt. 
A  plea  as  to  78^.,  that  the  policy  was  made  in 
Scotland,  and  that  that  sum  was  duly  fenced  and 
arrested,  according  to  the  law  of  Scotland,  at 
the  suit  of  G.,  for  a  debt  due  to  him,  until 
sufficient  caution  should  be  found  in  the  books 
and  session,  that  the  same  should  be  forthcoming 
to  G. ;  that  thereupon  the  sum  became  and  was, 
according  to  the  law  of  Scotland,  in  custody  of 
the  law,  and  subject  to  the  order  of  the  Court 
of  Session;  that  such  proceedings  were  after- 
wards had,  that  G.  obtained  final  judgment ; 
that  the  proceedings  were  regularly  conducted, 
and  that  the  judgment  was  final  and  conclusive 
against  the  assignees ;  and  that,  according  to  the 
law  of  Scotland,  they  are  precluded  from  suing 
for  that  sum,  and  are,  by  reason  of  the  premisas 
wholly  barred, — ^is  sufficient,  without  setting  out 
the  Scotch  law.  M'Leod  v.  Schvltzs,  1  D.  Ac  L. 
614;  ]3L.  J.,  Ex.  321. 


Beeroe  of  DlToroe— ConclnBiye  upon  the 


Merits.] — ^The  English  courts  will  recognise  as 
valid  the  decision  of  a  competent  foreign  Chris- 
tian tribunal  dissolving  the  marriage  between 
a  domiciled  native  in  the  ooimtry  where  such 
tribunal  has  jurisdiction  and  an  English  woman 
when  the  decree  of  divorce  is  not  impeached 
by  collusion  or  fraud.  And  this,  although  the 
marriage  may  have  been  solemnised  in  England, 
and  may  have  been  dissolved  for  a  cause  which 
would  not  have  been  sufficient  to  obtain  a  divorce 
in  England.  Harcey  v.  Farnie,  52  L.  J.,  P.  33  ; 
8  App.  Cas.  43  ;  48  L.  T.  273  ;  31  W.  R.  433 ;  47 
J.  P.  308— H.  L.  (E.) 

Other  Matters.] — In  1886  a  company  registered 
in  Queensland  issued  debentures  to  the  Union 
Bank  of  Australia  conferring  a  charge  on  ita 
uncalled  capital.  No  notice  of  these  debentuiea 
was  given  to  the  shareholders.  Later  in  1886  the 
capital  was  caUed  up  and  made  payable  by  instal- 
ments in  1887.  In  February,  1887,  a  Scotch 
company  sued  the  Queensland  company  for 
negligence,  and  served  upon  the  Scotch  share- 
holders of  the  Queensland  company  a  process- 
called  '*  arrestment  on  the  dependence  of  the 
action,"  which  by  Scotch  law  operated  as  a 
complete  assignment  of  the  calls  to  the  Scotch 
company,  in  the  event  of  their  making  good 
their  claim,  as  from  the  date  of  service. 
Orders  having  been  made  both  in  Queensland 
and  England  for  the  winding-up  of  the  Queens- 
land company,  an  order  was  made  in  the 
English  winding-up  to  restrain  the  Scotch  com- 
pany from  proceeding  with  their  action,  but 
without  prejudice  to  any  security  obtained 
by  the  arrestment;  and  the  Scotch  court,, 
having  regard  to  the  terms  of  the  English 
order,  recalled  the  arrestment.  Both  the  Scotch 
company  and  the  bank  established  claims  against 
the  Queensland  company  in  the  winding-up.  It 
was  proved  on  the  appeal  that  by  Scotch  law  and 
international  law  as  administered  by  the  Scotch 
courts,  the  Scotch  company  were  entitled  to- 
priori^  over  the  bank : — Held,  that  inasmuch 
as  the  Scotch  court  in  recalling  the  arrestment 
intended  that  the  claim  of  the  Scotch  company 
should  be  decided  in  the  same  way  as  if  the 
Scotch  proceedings  had  gone  on,  the  Scotch 
company  were  entitled  to  priority.  Queen^nd 
MercatUile  Co.,  In  re,  Australaiian  InwHment 
Co,,  Ex  parte,  61  L.  J.,  Ch.  145  ;  [1892]  1  Chv 
219  ;  66  L.  T.  43*— C.  A. 


841 


b.  iBisH  Judgments. 


INTERNATIONAL  LJlW— Scotch  and  Irish  Judgments.  342. 

To  an  action  of  debt  on  an  Irish  judgment  the 
defendant  pleaded  that  the  judgment  was  entered 
up  on  a  warrant  of  attorney  given  to  the  plaintiff 
to  secure  payment  on  a  bond;  that  alter  the 
bond  and  warrant  of  attorney  were  given,  and 
before  judgment  was  entered  up,  the  plaintiff 
became  bankrupt,  and  the  debt  in  question  was 
vested  in  his  assignee,  who  had  brought  an  actioa 
on  the  judgment  before  that  commenced  by  the 
plaintiff,  and  that  the  same  was  still  depending : 
— Held,  that  the  plaintiff  was  the  person  by 
whom  the  judgment  ought  to  have  been  entered 
up,  though  after  his  bankruptcy;  that  in  so- 
doing,  and  in  bringing  the  action,  he  must  be 
considered  as  a  trustee  for  the  creditors ;  andthe 
pendency  of  the  other  action,  as  here  pleaded,, 
was  no  defence.  Ouinne^  v.  Carroll^  1  6.  &  Ad. 
459  ;  9  L.  J.  (0.8.)  K.  B.  11. 


Aetion  on.! — An  action  lies  upon  a  judgment 
recovered  in  Ireland,  as  such  judgment  is  not  a 
record  in  £ngland.  Harrit  v.  Saunders^  6 
D.  &  R.  471  ;  4  B.  ft  C.  Ill ;  3  L.  J.  (O.S.)  |E.  B. 
239  ;  28  B.  R.  310. 

How  fiftr  Conolusiye.]— The  13  Vict.  c.  18,  s.  9, 
applies  to  incorporated  companies  registered  and 
carrying  on  business  in  England  and  also  in 
Ireland  by  means  of  an  agent  there.  Slieehy  v. 
Profemonal  Life  Inturance  Co,^  3  C.  B.  (N.S.) 
697  ;  27  L.  J.,  C.  P.  233  ;  4  Jur.  (N.S.)  27  ;  6 
W.  B.  103— Ex.  Ch. 

Therefore,  where  in  an  action  against  such  a 
company,  the  Queen's  Bench  in  Irdand  made  an 
order  authorising  substitution  of  service  by 
delivering  a  copy  of  the  writ  and  a  copy  of  the 
order  to  the  agent  in  Dublin,  and  by  sending 
through  the  post  like  copies  to  the  London  agent, 
and  the  plaintiff  had  an  appearance  entered  for 
the  company,  and  obtained  judgment,  and  after- 
wards brought  an  action  upon  the  judgment  in 
England  : — Held,  that  the  court  in  Ireland  had 
authority  to  make  the  order,  and  that  the  judg- 
ment obtained  by  the  plaintiff  was  irregular.  /  b. 

Held,  also,  that  even  if  the  order  was  irregular, 
the  court  would  not  interfere.    lb, 

A  plea  of  nul  tiel  record,  pleaded  to  an  action 
of  debt  on  an  Irish  judgment,  tenders  an  issue  of 
fact,  even  since  the  Act  of  Union.  Oolliru  v. 
Mathew  CViscount^,  5  East,  473 ;  2  Sm.  25. 

Plea  to  Jurisdietion.] — In  an  action  on  a  judg- 
ment of  one  of  the  superior  courts  in  Ireland,  the 
defendant,  though  he  cannot  contest  the  merits 
of  the  action,  or  the  propriety  of  the  decision, 
may  shew  that  the  court  had  not  properly  juris- 
diction as  to  the  defendant  under  the  circum- 
stances. Ferguson  v.  Mahon,  II  A.  &  E.  179  ;  3 
P.  &  D.  143  ;  9  L.  J.,  Q.  B.  146. 

Therefore,  where  a  defendant  pleaded  to  such 
action,  that  he  was  never  arrested  upon  or  served 
with,  nor  at  any  time  had  notice  of  any  process 
at  the  suit  of  the  plaintiff  for  the  cause  of  action 
on  which  the  judgment  ^as  obtained,  nor  ever 
appeared  in  the  action  : — Held,  that  the  plea 
was  a  good  defence.    lb. 

Declaration  on  an  Irish  judgment.  Plea,  that 
the  defendant  was  never  served  with  any  writ  of 
summons,  nor  had  he  any  notice  of  the  action. 
Beplication,  that  the  court,  under  the  provisions 
of  an  act  of  parliament  in  that  behalf,  and  upon 
an  affidavit  of  the  plaintiff's  attorney,  made  an 
order  directing  that  personal  service  of  the  writ 
of  summons  in  the  action  on  the  defendant's 
attorney,  and  the  transmission  of  copies  thereof, 
and  of  the  order  in  a  registered  letter  to  the 
defendant,  addressed  to  his  place  of  business  in 
London,  should  be  deemed  good  service  of  the 
writ  upon  him,  unless  cause  was  shewn  to  the 
contrary  in  six  days  after  service  of  the  rule 
making  the  ordei'  on  his  attorney  and  such 
transmission  by  post  as  aforesaid,  and  that  such 
service  and  transmission  were  effected  as  directed 
by  the  court,  and  that  the  rule  of  court  making 
the  order  was  made  absolute : — Rejoinder,  that 
the  order  of  the  court  was  obtained  on  the 
strength  of  the  affidavit  of  the  plaintiff's 
attorney,  which  affidavit  was  untrue,  and  that 
the  plaintiff  never  had  any  right  of  action  against 
the  defendant  in  respect  of  the  cause  of  action 
in  respect  of  which  the  judgment  was  obtained : — 
Held,  that  the  rejoinder  was  bad,  and  that  the  repli- 
cation was  good.    Crawley  v.  Isaacs,  16  L.  T.  529. 


English  Judgment— Action  in  Ireland.] 

— ^The  creditors  of  a  person  resident  in  Ireland 
filed  a  bill  in  the  English  Court  of  Chancery,  and 
obtained  a  decree  for  an  account,  &c.,  and  after- 
wards (the  property  of  the  debtor  lying  chiefly 
in  Ireland)  filed  a  bill  in  the  Court  of  Chancery 
there,  praying  to  have  the  full  benefit  of  the  pro- 
ceedings in  the  English  suit.  The  Court  of 
Chancery  in  Ireland  dismissed  such  second  bill  as 
for  want  of  jurisdiction  : — ^Held,  that  the  judg- 
ment of  the  Court  of  Chancery  in  Ireland  was 
erroneous ;  that  the  proceedings  in  the  English 
Court  of  Chancery  were  in  the  nature  of  a  foreign, 
judgment,  and  were  to  be  treated  as  such  in 
Ireland,  namely,  as  primft  facie  evidence  of  the 
right  in  the  party  who  had  obtained  the  judg* 
ment.  Houtditch  v.  Donegall  (^Marquis),  2: 
CL  &  F.  470  ;  8  BU.  (K.S.)  301. 

English  Judgment  entered  in  Ireland.!  — 
When  a  certificate  of  an  EngUsh  judgment  nad 
been  entered  in  the  Common  Pleas  in  Ii'eland, 
pursuant  to  31  &  32  Vict.  c.  54,  on  motion  to  set 
aside  the  judgment  entered  in  the  Common 
Pleas,  on  the  ground  that  the  English  judgment, 
on  which  the  certificate  was  founded,  was 
irregularly  entered  up  as  a  final  judgment,  whila 
demurrers  to  some  of  the  pleas  were  still  unde- 
cided : — ^Held,  that  there  was  no  judgment  of  the 
Irish  court,  but  merely  an  entry  of  record  of  the 
certificate  of  an  Engh'sh  judgment.  Bailey  \, 
Welplv,  Ir.  B.  4  C.  L.  243. 

l^ld,  also,  that  the  certificate  of  the  proper 
officer  in  England  was  conclusive  on  such  a 
motion  that  there  was  such  a  final  judgment. 
lb. 

Held,  also,  thati  a  subsequent  order  of  the 
officer  in  England,  staying  all  proceedings  on 
the  English  judgment  while  the  demurrers  re- 
mained undisposed  of,  had  no  application  to  the 
registry  of  the  certificate  in  Ireland,  which  had 
been  regularly  done  at  the  date  of  the  order. 
lb. 

A  judgment  obtained  in  an  inferior  court  of 
record  in  England  was  removed  into  the  Court 
of  Queen's  Bench,  and  a  certificate  purporting  to 
be  under  the  Judgments  Extension  Act,  1868 
(31  &  32  Vict.  c.  54),  but  omitting  the  material 
allegation  that  the  judgment  was  obtained 
"after  appearance"  or  "after  service,"  was 
signed  by  the  Master  of  the  Queen's  Bench  at 
Westminster,  and  was  registered  by  the  Master 
of  the  Common  Pleas  at  Dublin ;  the  court,  act- 
ing under  s.  4,  set  aside  the  registration,  and 
all  subsequent  proceedings  founded  upon  it. 
PaH  V.  Scannell,  Ir.  B.  9  C.  L.  426. 
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Xni.  COLONIAL  JUDGMENT. 


In  Oeneral.] — ^The  same  rules  are  applicable 
•respecting  the  enforcement  of  colonial  juagments 
as  are  applicable  respecting  the  enforcement  of 
foreign  jndgments.  Simpson  y.  FogOj  1  H.  ft  M. 
196;  32L.  J.,Ch.249;  9  Jur.(N.S.)403;  8L.T. 
•61  ;  11  W.  R.  418  ;  1  N.  B.  422. 

Deftodaat  mait  have  bean  Served  with 
Proeeis.] — An  action  is  not  maintainable  on  a 
colonial  judgment,  unless  it  appears  that  the 
defendant  was  regularly  served  with  process,  and 
liad  an  opportunity  of  defending  the  suit,  even 
although  it  appears  to  be  the  practice  of  that 
tiourt  not  to  give  personal  notice.  Bv4!hanan  v. 
Bueker,  9  East,  192  ;  1  Camp.  66  ;  9  B.  B.  531. 
Cp.  Sohihihy  v.  WegteTiholz^  and  other  cases, 
4knte,  coL  332. 

For,  the  law  will  not  raise  an  assumpsit  upon 
such  a  judgment  obtained  by  default  against  a 
party  who,  upon  the  face  of  the  proceedings, 
appeared  only  to  have  been  summoned  by  nailing 
up  a  copy  of  the  declaration  at  the  court-house 
•door ;  it  not  appearing  that  he  had  ever  been 
present  in  the  colony,  or  subject  to  the  juris- 
•diction  of  the  colonial  court  at  the  time  the  suit 
commenced  and  afterwards,  although  by  a  law 
•of  the  colony,  if  a  defendant  is  absent  from  the 
island,  and  without  an  attorney,  manager,  or 
•overseer  there,  such  mode  of  summoning  him 
-shall  be  deemed  a  good  service.    Ih. 

A  judgment  of  a  colonial  court  against  a  party 
-absent  from  the  place,  and  not  represented  by 
uny  agent  upon  whom  the  process  of  the  court 
•could  be  served,  is  prim&  facie  void.  Smith  v. 
NicolU,  7  Scott,  147 ;  6  Bing.  (N.C.)  208 ;  7 
U  P.  C.  282 ;  1  Am.  474 ;  8  L.  J.,  C.  P.  92. 

Declaration  on  a  decree  of  the  Supreme  Court 
of  Newfoundland.  Plea,  that  the  decree  was 
made  in  respect  of  an  amended  bill ;  and  that, 
before  the  filing  thereof,  the  defendant  was  out 
of  the  jurisdiction  of  the  court,  and  has  so  con- 
tinued ;  that  he  was  not  served  with  a  copy  of 
such  bill,  and  had  no  notice  of  any  process 
therein,  and  that  the  proceedings  were  taken  in 
his  absence  and  ex  parte.  Replication,  that,  at 
the  commencement  of  the  suit,  the  defendant 
was  within  the  jurisdiction,  and  was  duly  served 
^\^th  process  in  respect  of  the  original  bill  in  the 
suit,  and  appeared  and  appointed  H.  E.  to  be 
attorney  for  him,  the  defendant,  in  the  suit ;  and 
H.  £.  accordingly  became  the  attorney  of  the 
defendant,  and  authorised  to  conduct  his 
defence  ;  and  that  he  had  notice  of  the  amended 
bill.  Rejoinder  traversed  that  H.  E.  had  notice 
of  the  amended  bill : — Held,  after  verdict  for  the 
plaintiff,  that  the  def enduit,  by  merely  traversing 
the  notice,  admitted  that  H.  E.  had  authority 
from  the  defendant  to  act  as  attorney  for  him, 
as  well  in  respect  of  the  amended  as  of  the 
original  bill ;  and  that  such  authority,  given  by 
the  defendant  about  to  leave  the  jurisdiction, 
would  support  the  decree.  HeTiderson  v.  Hender- 
son, 11  Q.  B.  1015  ;  17  L.  J.,  Q.  B.  209  ;  12  Jur. 
773. 


Service  on  Person  as  Agent  for  absent 


Party.] — To  render  a  colonial  judgment  void,  on 
the  ground  that  it  is  conti-ary  to  the  law  of  the 
country  where  it  was  given,  it  must  be  shewn 
xilearly  and  unequivocally  to  be  so.  Becquet  v. 
llticCaHhy,  2   B.  &  Ad.   951.      Cp.    Copin  v.  I 


Adamson,   1  Ex.   D.  17 ;   46  L.  J.,  Ex.  16  j  33 
L.  T.  560  ;  24  W.  R.  85— C.  A. 

Where  the  law  of  a  British  colony  required 
that,  in  a  suit  instituted  against  an  absent  party, 
the  process  should  be  served  upon  the  king's 
attorney-general  in  the  colony ;  but  it  was  not 
expressly  provided  that  the  attorney-general 
should  communicate  with  the  absent  party : — 
Held,  that  such  law  was  not  so  contrary  to 
natural  justice  as  to  render  void  a  judgment 
obtained  against  a  party  who  had  resided  within 
the  jurisdiction  of  the  court  at  the  time  when 
the  cause  of  action  accrued,  but  had  withdrawn 
himself  before  the  proceedings  were  commenced. 


Company— Colonial  Act  enabling  ChaizmaiL 


to  Sue  and  be  Sued.] — An  act  of  the  legislature 
of  New  South  Wales  enabled  the  chairman  of  a 
company  to  sue  and  be  sued  on  behalf  of  the 
company,  and  provided  that  execution  upon  any 
judgment  in  such  an  action  against  the  chairman 
might  be  issued  against  the  goods  and  lands  of 
any  member  of  the  company  in  like  manner  as 
if  such  judgment  had  been  obtained  against  him 
personally : — Held,  first,  that  the  colonial  legis- 
lature had  authority  to  make  such  an  act,  and 
that  it  contained  nothing  repugnant  to  the  law 
of  England  or  to  natural  justice.  Bank  of 
Arutralmia  v.  Niat,  16  Q.  B.  717 ;  20  L.  J., 
Q.  B.  284  ;  15  Jur.  967.  S.  P.,  Bank  of  Awstral- 
asfa  V.  Harding,  9  C.  B.  661 ;  19  L.  J,,  C.  P. 
345;  14  Jur.  1094. 

Held,  secondly,  that  the  specific  mode  pro- 
vided for  enforcing  the  judgment  by  execution 
against  a  member  of  the  company  could  not  be 
obtained  against  a  shareholder  out  of  the  colony. 
lb. 

Held,  thirdly,  that  the  judgment  against  the 
chairman  might  be  made  the  foundation  of  an 
action  against  a  member  beyond  the  territory  of 
the  colony  in  the  same  manner  as  if  he  had  been 
personally  served  in  the  colony,  and  the  judg- 
ment had  been  against  him  as  a  party  to  the 
record.    lb. 


Indian  Aet  enabUng  Secretary  to  Sue  and 


be  Sued.] — By  an  act  of  the  council  of  India,  to 
enable  a  banking  company  to  sue  and  be  sued  in 
the  name  of  their  secretary,  it  was  enacted  that 
all  actions  against  the  company  should  be 
brought  against  the  secretary  for  the  time  being 
as  the  nominal  defendant ;  that  a  memorial  of 
the  names  of  the  directors  and  secretary,  and 
proprietors  of  the  bank,  should  be  inroUed  ; 
and  that  every  judgment  in  any  action  in  India 
against  the  secretary  should  (subject  to  the 
express  provisions  of  the  act)  "  have  the  like  effect 
and  operation  upon  and  against  the  property 
and  funds  of  the  bank,  as  if  such  judgment  had 
\)ecn  made  or  pronounced  against  all  its  members, 
and  as  if  all  the  members  had  been  parties  to 
such  action,  and  as  if  the  act  had  not  passed." 
The  act  provided  that,  in  case  execution  upon 
any  judgment  in  such  action,  obtained  against 
the  secretary,  should  be  ineffectual  for  obtaining 
satisfaction  against  the  funds  of  the  bank, 
execution  might  issue ;  first,  against  proprietors 
for  the  time  being,  and,  that  proving  ineffectual, 
against  persons  who  were  proprietors  at  the  time 
of  the  contract;  provided  that  no  such  execution 
should  issue  against  any  other  person  than  the 
actual  party  to  the  suit,  without  leave  of  the 
court  in  which  the  action  was  brought : — Held, 
that  there  was  nothing  in  the  act  to  prevent  a 
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creditor,  having  obtained  a  judgment  against  the 
secretary  of  the  bank  in  India,  from  enforcing 
it  by  action  against  a  shareholder  in  this  country ; 
the  proYisions  as  to  execution  merely  regulating 
the  mode  of  procedure  in  India,  and  that  the 
non-inrolment  of  a  memorial  was  no  answer  to 
an  action  upon  the  judgment  here.  KeUall  v. 
Marshall,  1  C.  B.  (N.8.)  241  ;  26  L.  J.,  C.  P.  19  ; 
2  Jur.  (N.8.)  1142  ;  5  W.  B.  114. 

How  far  Examinable.  ] — A  judgment  of  a 
colonial  court  is  not  open  to  examination,  as  to 
the  merits  of  it,  in  an  action  brought  upon  it  in 
the  courts  of  this  country.  Henderson  y. 
Henderson,  6  Q.  B.  288  ;  IS  L.  J.,  Q.  B.  274  ;  9 
Jur.  755.  Cp.  Castrique  y.  Imrie,  and  other 
cases,  ante,  col.  327. 

Hnl  tiel  B«eord.] — A  plea  of  nul  ticl  record 
to  an  action  upon  a  judgment  of  a  colonial  court 
is  bad.  PkUpott  y.  Adamis,  7  H.  &  N.  888  ;  31 
L.  J.,  Ex.  421. 

A  plea  of  nul  tiel  record  cannot  be  pleaded  to  an 
action  on  a  colonial  judgment.  Chaptnan  y. 
Sherrie,  Ir.  R.  5  C.  L.  36. 

Xerger.] — A  colonial  judgment  obtained 
against  a  co-contractor  cannot  be  insisted  on  by 
way  of  merger  in  an  action  on  such  judgment. 
Bank  of  Australasia  y.  Nias,  16  Q.  B.  717 ;  20 
L.  J.,  Q.  B.  284  ;  15  Jur.  967. 

IntolTent   Person  —  Seqneotration.] — ^To  an 

action  on  a  judgment  at  the  Cape  of  Good  Hope, 
the  defendant  pleaded  that  by  an  ordinance  in 
that  colony  relating  to  insolyents,  it  was  enacted 
that  the  court  might,  on  the  petition  of  an 
insolyent,  place  his  estate  under  sequestration,  and 
that  further  execution  of  any  judgment  against 
him  or  his  estate  for  any  debt  should,  after 
lodging  the  order  for  sequestration,  be  stayed 
during  the  pendency  of  such  sequestration ;  and 
that  all  actions  pending  against  any  insolvent  for 
any  debt  provable  against  his  estate  should,  upon 
any  order  being  made  for  sequestration,  be 
stayed.  The  plea  stated  the  petition  of  the 
defendant,  the  surrender  of  his  estate,  it  being 
placed  under  sequestration,  and  that  the  estate 
was  distributed,  and  upon  such  distribution  the 
plaintiff  received  a  dividend  of  \s.  6d.  in  the 
pound  on  the  amount  of  the  judgment  debt  in 
the  action : — ^Held,  that  the  plea  was  bad,  as  it 
merely  shewed  a  temporary  suspension  of  the 
execution  during  the  pendency  of  the  seques- 
tration, but  not  a  discharge  of  the  person  or 
estate  of  the  insolvent.  Frith  y.  Wollastonj 
7  Ex.  194  ;  21  L.  J.,  Ex.  108. 

Action  on — ^Allegation  of  Jniiedietion.] — ^A 
declaration  on  a  judgment  of  a  colonial  court 
need  not  state  that  the  court  had  jurisdiction 
over  the  parties  or  the  cause.  Robertson  v. 
Struth,  5  Q.  B.  941 ;  D.  &  M.  773 ;  8  Jur.  404. 

In   Airampsit.]— A   declaration   on    a 

colonial  judgment  framed  in  assumpsit  did  not 
aver  the  plaintiff's  readiness  to  perform  his  part 
of  the  contract,  but  it  disclosed  a  good  cause  of 
action  for  malfeasance : — Held,  tlmt  a  court  of 
equity  would  not  treat  the  judgment  as  void, 
though  the  objection  to  the  declaration  might 
have  been  go<xl  on  general  demurrer.  Jaek  v. 
Tease,  12  Ir.  Ch.  Rep.  279. 

Appeal.] — Where  the  time  for  appealng 

from  the  judgment  had  elapsed,  the  court  gave 
time  to  the  parties  to   apply  to  the  judicial 


committee  of  the  privy  council  in  England  for 
liberty  to  appeal,  or  to  apply  to  a  court  of  law 
for  liberty  to  plead  to  an  action  which  had  beei^ 
commenced  on  the  judgment.    lb. 

The  question  upon  the  construction  of  » 
contract  for  a  security,  by  way  of  mortgage, 
over  land  in  a  colony,  having  been  before  a  court 
of  competent  jurisdiction  in  the  colony,  and  a 
foreclosure  and  judicial  sale  directed,  the  allega- 
tion of  fraud  merely  general  and  denied,  azv 
injunction  was  refused.  White  v.  Hallf  12  Vee. 
321  ;  8  R.  R.  326. 

A  mortgage  deed  was  established  by  a  decree- 
of  the  privy  council,  which  reversed  the  decree  of 
the  court  of  Grenada  in  a  suit  to  which  the 
mortgagor  and  the  first  and  second  mortgagees 
were  parties.  The  mortgagor  was  not  a  party  to- 
the  appeal  to  the  privy  council,  but  was  held  to- 
have  been  so  far  represented  in  interest  by  the 
second  mortgagee,  as  not  to  be  entitled  to  file  a 
bill  in  England  impeaching  the  deed  so  upheld. 
Farquharson  v.  Seton,  5  Russ.  45. 

The  next  of  kin  of  an  intestate  filed  their 
bill  in  equity  in  the  supreme  court  of  New- 
foundland against  A.,  the  brother  and  deceased 
partner  of  the  intestate,  for  an  account  of  the 
estate  of  the  father  of  A.,  and  of  the  intestate 
possessed  by  A.,  and  an  account  of  the  partner- 
ship transactions  and  the  dealings  of  A.  with  the 
estate  since  the  death  of  the  intestate ;  Uie  bill 
was  taken  pro  confesso  against  A.  in  the 
colonial  court ;  and,  on  a  reference,  the  mastcr 
reported  that  certain  sums  were  due  to-  the 
several  next  of  kin  on  the  account  of  the  estate 
of  the  intestate's  father  possessed  by  A.,  but 
that  no  account  between  A.  and.  the  intestate 
had  been  laid  before  him.  The  supreme  court 
decreed  that  the  sums  found  by  the  master  to  be 
due  to  the  next  of  kin,  and  the  costs,  should  be- 
paid  to  them  by  A.  The  next  of  kin  brought 
their  actions  in  this  country  against  A.  upon  the- 
decree.  A.  then  filed  his  bill  in  this  court  against 
the  next  of  kin  and  personal  representative  of  the- 
intestate,  stating  that  the  intestate's  estate  was 
indebted  to  him  on  the  partner^p  accounts 
and  on  private  transactions ;  alleging  various 
errors  and  irregularities  in  the  proceedings  in 
the  supreme  court;  and  that  A.  intended'  to 
appeal  therefrom  to  the  privy  council;  anci 
praying  that  the  estate  of  the  intestate  might 
be  administered,  the  partnership  accounts 
taken,  the  amount  of  the  debt  due  to  A. 
ascertained  and  paid,  and  the  next  of  kin 
restrained  by  injunction  from  proceeding  ini 
their  actions.  Demurrer,  for  want  of  equitv, 
allowed  on  the  ground  that  the  whole  of  the 
matters  were  in  question  between  the  particn, 
and  might  properly  have  been  the  subject  of 
adjudication  in  the  suit  before  the  supcemc 
court  of  Newfoundland ;  that  inasmuch  as  the 
privy  council  is  the  court  of  appeal  from  the 
colonial  court,  and  has  jurisdiction  to  stay  the 
execution  of  the  decree  pending  the  appeal,  the 
court  will  not  interfere  by  injunction  on  the 
ground  of  error  or  irregularity  in  the  decree  of 
the  colonial  court.  Quaere,  whether,  in  a  case  of 
error  shewn  in  the  judgment  of  the  court  of  a 
foreign  country,  from  which  there  was  no  appeal 
to  any  of  her  Majesty's  courts,  the  decision  would' 
be  the  same.  Henderson  v.  Henderson,  3  Hare, 
100.  S.  a,  6  Q.  B.  288.J.  13  L.  J.,  Q.  B.  274 ;  9 
Jur.  765,  post. 


Defenoe  in  Foreign  Conrt.]— Any  pleas 


which  might  have  been  pleaded  to  the  originaL 
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action  cimnot  be  pleaded  here  to  an  action  on  a 
colonial  judgment.  KeUall  y.  Marshall^  I  C.  B. 
.(N.B.)  241 ;  26  L.  J.,  C.  P.  19  ;  2  Jur.  (N.8.)  1142 ; 
5  W.  B.  114.  Cp.  Vanquelin  v.  Bouard,  16  C.B. 
(N.8.)  341 ;  3  N.  E,  122  ;  33  L.  J.,  C.  P.  78  ;  10 
Jur.  (N.8.)  666  ;  9  L.  T.  682  ;  12  W.  B.  128. 

ITo  Estoppel  to  Aotion  brought  in  England.] 
— A  judgment  obtained  bj  a  defendant  in  a 
colonial  court  cannot  be  pleaded  bj  way  of 
^estoppel  to  a  declaration  in  this  country  for  the 
same  cause  of  action,  unless  it  is  shewn  that  the 
judgment  so  obtained  would  be  final  and  con- 
clusive in  the  colony.  Plummer  v.  Woodhume 
7  D.  &  B.  26  ;  4  B.  &  C.  626  ;  4  L.  J.  (O.S.) 
K.  B.  6. 

A  judgment  obtained  in  a  colonial  court  is  no 
estoppel,  nor  is  it  pleadable  in  bar  to  an  action 
brought  in  England  for  the  same  cause.  Bank 
of  AvstrdUuia  v.  Harding^  9  C.  B.  661 ;  19  L.  J., 
•C.  P.  345  ;  14  Jur.  1094. 

A  plea  of  a  judgment  recovered  in  the  vice- 
ndmiralty  court  at  Sierra  Leone,  is  no  bar  to 
an  action  brought  for  the  same  cause  in  this 
country.  Smith  v.  NicolU,  7  Scott,  147 ;  6  Bing. 
(N.C.)  208  ;  7  D.  P.  C.  282  ;  1  Am.  474  ;  8  L.  J., 
•C.  P.  92. 

Adminiftration — Judgment — Creditor.]  —  A 

colonial  judgment  having  been  obtained  against 

the   person^   representatives  (called  executors 

dative)  of  an  intestate,  who  died  in  a  British 

■colony,  leaving  assets    in    the  colony  and   in 

Ireland : — Held,  in  a  suit  instituted  in  Ireland 

for  the  administration  of  the  personal  estate  of 

the   deceased,    that — assuming    the    executors 

•dative  to  have  been  duly  appointed  and  the 

judgment    to    have    been    r^ularly    obtained, 

according  to  the  law  of  the  colony — ^no  privity 

•existed  between  the  executors  dative  and  the 

administrator  in  Ireland  of  the  personal  estate 

•of    the    intestate,  and    that    consequently   the 

colonial  judgment  was  not,  against  the  Irish 

administrator,  evidence  of  the  debt  claimed  by 

the  judgment  creditor,  on  the  foot  of  which  the 

judgment  had  been  recovered.    7}ighe  v.  Ughey 

Ir.  tt.  11  Eq.  203. 

Ai  to  Balanoe  of  Aecount.] — ^An  action  lies 
ut)on  the  decree  of  a  colonial  court  of  equity  for 
the  balance  of  an  account  between  partners. 
HmLey  v.  Soper,  2  Man.  &  By.  163 ;  8  B.  &  C. 
16  ;  6  L.  J.  (0.8.)  K.  B.  210. 

An  action  is  maintainable  upon  a  decree  of  a 

-colonial  court  of  equity,  in  a  suit  which  has 

terminated   in    ascertaining   a    clear    balance, 

whereby  one  party  is  ordered  to  pay  a  sum 

-certain  to  the  other.    Henderton  v.  Hejidermn, 

•6  Q.  B.  288  ;  13  L.  J.,  Q.  B.  274  ;  9  Jur.  755. 

S,  (y.f  3  Hare,  100,  supra. 

A.  E.  B. 
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See  now  Ord.  LVII. 

Jl  Bt  Shebiff. 

1.  When  EntitUd  to  Belief,  348. 

2.  SaXeqf  Goods  Seized,  S5i. 

3.  Expense*  of  Possession,  356. 

4.  Interfering  with  Sheriff,  357. 

^.  In  Other  Cases,  357. 


C.  Pbaotice  oir. 

1.  Parlies,  370. 

2.  Application,  372. 

3.  Barring  Claims,  375. 

4.  Issue,  376. 

5.  Summary  Adjvdication,  382. 

6.  Payment  into  and  out  of  Court,  882. 

7.  Appeal,  384. 

8.  New  Trial,  387. 

9.  Security  for  Costs,  387. 

10.  CosU,  SS9. 

11.  In  Bankruptey. — See  Bankbuptot. 

12.  In  County  Courts. — See  County  Coubt. 

A.  BY  SHEBIFF. 

I.  When  Entitled  to  Belief. 

Iniknt  CSlaimant.] — The  court  has  power  to 
give  a  sheriff  relief,  though  the  claimant  is  an 
infant.  Claridge  v.  Collins,  7  D.  P.  0.  698 ; 
3  Jur.  894. 

ITot  when  Interested.] — ^Where  the  sheriff  is 
placed  in  circumstances  which  give  him  an 
interest  in  either  side,  the  court  will  not  relieve 
him.  Duddin  v.  Long,  1  Scott,  281 ;  1  Bing. 
(N.O.)  299  ;  3  D.  P.  C.  139. 

The  court  refused  to  interfere  in  &vout  of  the 
sheriff,  where  the  under-sheriff's  partner  appeared 
to  be  concerned  for  some  of  the  parties.    lb. 

If  the  under-sheriff  is  the  execution  creditor, 
or  partner  in  business  of  the  execution  creditor, 
the  sheriff  is  not  entitled  to  relief.  Ostler  y. 
Bower,  4  D,  P.  C.  605  ;  1  H.  &.  W.  663. 

Conduet  of] — ^A  sheriff  is  entitled  to  call  upon 
an  execution  creditor  and  claimants  to  inter- 
plead, unless  he  has  acted  dishonestly,  or  his 
conduct  has  prejudiced  either  of  the  parties. 
HoU  V.  Frost,  3  H.  &  N.  821 ;  28  L.  J.,  Ex.  55. 

The  fact,  therefore,  that  the  sheriff  had,  down 
to  the  seizure  of  the  execution  debtor's  goods, 
acted  as  the  attorney  of  a  claimant,  and  hatl 
given  him  notice  of  the  execution,  is  not  alone 
sufficient  to  prevent  his  calling  on  the  parties  to 
interplead.    ±h. 

Where  an  under-sheriff,  who  was  acting  as 
attorney  for  certain  creditors  of  the  defendant, 
informed  them  of  a  fieri  facias  at  the  suit  of  the 
plaintiff  having  been  placed  in  his  hands  to 
execute,  by  which  means  the  issuing  of  a  fiat  in 
bankruptcy  against  the  defendant  was  accele- 
rated, and  the  plaintiff's  execution  thereby 
defeated,  the  court  refused  to  grant  the  sheriff 
relief.  Cox  v.  Balne,  2  D.  &  L.  718  ;  14  L.  J., 
Q.  B.  96  ;  9  Jur.  182. 

PoMOMlon  of  Ooodi  or  ProeeedB— Intention 
to  Seize.] — ^A  sheriff  can  only  interplead  while 
he  is  in  possession  of  goods  seized  under  a  fi.  fa., 
or  intenos  to  seize  goods  or  holds  the  proceeds  of 
an  execution.  Ord.  LVIL  rr.  1  (V)  16-17,  does 
not  alter  the  practice  in  this  respect  under  the 
Interpleader  Act  (1  &  2  Will.  4,  c.  58),  s.  6,  and 
the  Common  Law  Procedure  Act,  1860  (23  &  24 
Vict.  c.  126).  Moore  v.  Hawkins,  16  B.  166  ;  43 
W.  B.  236. 

An  actual  seizure  of  goods  by  the  sheriff  under 
an  execution  is  not  required  to  give  the  court 
jurisdiction — an  intended  seizure  of  them  by  him 
is  sufficient.  Lea  v.  Rossi,  11  Ex.  13  ;  24  L.  J., 
Ex.  280 ;  1  Jur.  (N.S.)  384.  S.  P.,  Day  v.  Carr, 
7  Ex.  883. 
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Where  the  sheiifft  after  having  gone  to  the 
premises  of  the  defendant  to  take  the  goods 
under  a  fi.  fa.,  has  withdrawn  without  seizing 
them,  on  notice  of  an  adverse  claim,  and  has  not 
the  goods  in  his  possession  when  he  applies  to 
the  court,  he  is  not  entitled  to  relief.  SoUon 
▼.  GuntHp,  3  M.  &  W.  146 ;  6  D.  P.  C.  130 ; 
M.  &  H.  324. 

The  sheriff  cannot  apply,  unless  the  goods  or 
money  in  dispute  be  actually  in  his  hands.  Scott 
Y.  Lewis,  2  G.  M.  &  B.  289 ;  4  D.  P.  C.  259 ; 

1  Gale,  204  ;  6  Tyr.  1083  ;  4  L.  J.,  Ex.  321. 
Goods  having  been  seized  and  sold  under  an 

execution,  and  the  proceeds  paid  over  to  the 
execution  creditor,  the  sheriff  cannot  apply  for 
relief,  though  he  had  no  notice  of  the  claim  until 
after  the  sale.  Inland  v.  Biuliell,  2  H.  &  W. 
118;  5D.  P.O.  147. 

If  a  sheiiff  has  paid  over  the  produce  of  an 
execution  to  a  judgment  creditor,  after  notice  of 
a  claim,  he  is  too  late  to  move  for  relief.  Ander- 
son V.  Calloway,  1  C.  &  M.  182  ;  1  D.  P.  C.  636  ; 
3  Tyr.  237  ;  2  L.  J.,  Ex.  32. 

if,  having  seized  goods  in  execution,  which  are 
claimed  by  another  party,  the  sheriff  delivers  up 
part  of  the  goods  to  the  claimant,  he  thereby 
precludes  himself  from  relief.    Brains  v.  Hunt, 

2  D.  P.  C.  391 ;  2  C.  &  M.  418  ;  3  L.  J.,  Ex.  86. 
8.  P..  Kirh  v.  Almond,  2  L.  J.,  Ex.  13. 

Sdiinrd  of   Equity  of  Bedemption.] — 

Where  goods  seized  in  execution  by  a  sheriff 
lander  a  fi.  fa.  have  been  previously  assigned  by 
the  execution  debtor  to  a  third  person  as  security 
for  a  debt,  the  sheriff  is  not  bound  to  interplead 
and  thereby  enable  proceedings  to  be  taken  for 
an  order  to  sell  being  made  by  a  judge  under 
s.  13  of  the  Common  Law  Procedure  Act,  1860, 
but  is  at  liberty  to  withdraw,  though  the  value 
of  the  goods  seized  exceed  the  sum  secured  by 
the  bill  of  sale,  and  the  execution  debtor,  there- 
fore, has  an  equity  of  redemption  which  is 
valuable.  Scarlett  v.  Sanson,  63  L.  J.,  Q.  B.  62  ; 
12  Q.  B.  D.  213  ;  60  L.  T.  76  ;  32  W.  B.  310— 
€.A. 

Withdrawing.]  —  The    sheriff    is    not 

entitled  to  call  upon  parties  to  interplead  where 
he  has  already  exercised  a  discretion  in  the 
matter,  as  by  withdrawing  from  the  goods. 
Orwnp  V.  Bay,  4  C.  B.  760. 

Where,  after  the  making  of  an  interpleader 
order,  the  sheriff,  with  the  consent  of  the  execu- 
tion creditor  and  the  claimant,  temporarily  with- 
<lrew  from  possession : — Held,  that  the  goods 
were  no  longer  in  custodift  legis,  and  that  the 
landlord  was  entitled  to  distrain  upon  them, 
although  he  knew  that  the  interpleader  pro- 
•ceedings  were  pending.  Cropyer  v.  Warner, 
1  Cab.  &  E.  162. 

ITotiee  to  Sheriff— Bui&oieney.] — ^Notice  from 
some  person  whose  name  is  not  mentioned,  that 
.a  fiat  has  been  issued  against  the  defendant,  does 
not  amount  to  a  sufficient  claim  to  entitle  the 
sheriff  to  protection  under  the  Interpleader  Act. 
Bentley  v.  Hook,  2  C.  &  M.  426 ;  4  Tyr.  229 ; 
^  L.  J.,  Ex.  87. 

Hot  Party  against  whom  Prooess  iisued.] — 
Where  a  seizure  by  a  sheriff  under  a  fi.  fa.  is 
disputed,  on  the  ground  that  the  goods  on  which 
the  levy  was  made  were  held  by  the  defendant, 
ixiot  in  his  own  right,  but  merely  as  an  executor 
4n  trust  for  others,  the  defendant  is  to  be  con- 


sidered as  *^not  being  the  party  against  whom 
the  process  issued,"  and  the  sheriff  may  apply 
for  an  interpleader  rule.  Fenwich  v.  Zayeocky 
1  G.  &  D.  632 ;  2  Q.  B.  108  ;  11  L.  J.,  Q.  B.  146  ; 
6  Jur.  341. 

The  circumstance  of  the  goods  seized  being  in 
the  possession  of  a  stranger,  and  not  of  the 
defendant  against  whom  the  execution  issued, 
does  not  prevent  the  sheriff  from  applying  for 
relief.    Allen  v.  Gibbon,  2  D.  P.  C.  292. 

On  the  20th  August  the  sheriff,  under  a  fi.  fa. 
against  A.,  took  possession  of  B.*s  furniture  in 
A.'s  house.  Both  before  apd  after  seizui-e  B. 
gave  formal  notice  to  the  sheriff  that  the  furni- 
ture was  his,  and  on  the  23rd  issued  the  writ  in 
this  action  against  the  sheriff  for  an  injunction 
and  damages.  On  the  26th  August  the  sheriff 
issued  an  interpleader  summons,  under  which  an 
issue  was  directed  and  an  order  made  for  the 
sheriff  withdrawing  from  possession  on  payment 
of  1002.  into  court.  The  sheriff  accordingly  with- 
drew from  possession  on  the  1st  Septem^r.  B.*s 
title  was  afterwards  admitted  by  the  judgment 
ci*editor,  and  the  lOOZ.  paid  out  of  court  to  B. 
B.  now  brought  this  action  to  trial  against 
the  sheriff  for  damages  and  costs : — Held,  that 
the  sheriff  had  not  exceedeil  the  scope  of  his 
duty  in  retaining  possession  till  ordered  to  with- 
draw under  the  interpleader  order,  and  that  the 
action  must  be  dismissed,  but  without  costs,  on 
the  ground  that  the  sheriff  might  have  applied 
to  the  judge,  under  the  interpleader  order,  to 
dispose  of  the  matters  in  question  between  him 
and  the  plaintiff.  Aylwin  v.  Beans,  62  L.  J., 
Ch.  105  ;  47  L.  T.  668. 

Where  a  sheriff *s  officer  had  notice,  at  the 
time  of  the  seizure  under  a  fi.  fa.,  that  the 
goods  seized  were  not  the  goods  of  the  person 
against  whom  the  writ  issued,  the  court  will 
not  interfere  to  protect  the  sheriff.  Tufton  v. 
Harding,  29  L.  J.,  Ch.  226  ;  6  Jur.  (N.8.)  116 ;  1 
L.  T.  264  ;  8  W.  R.  122. 

Money  Paid  without  Levy.] — ^Where  the 
sheriff  seized  goods  under  a  fi.  fa.,  and  a  person 
other  than  the  person  against  whom  the  process 
issued  claimed  the  goods  and  paid  out  the  sheriff 
under  protest : — Held,  that  the  money  so  paid 
to  the  sheriff  under  protest  was  the  prooeeas  of 
goods  taken  in  execution  within  the  meaning  of 
Ord  LVIL  r.  1  (b.),  and  that  therefore  the 
sheriff  was  entitled  to  interplead  in  respect 
thereof.  Smith  v.  Critchfield,  64  L.  J.,  Q.  B. 
366  ;  14  Q.  B.  D.  873 ;  64  L.  T.  122 ;  33  W.  B. 
920— C.  A. 

Szeoution  against  Tenant — Landlord.  ] — ^Where 
an  execution  has  been  levied,  and  a  landlord 
makes  a  claim  upon  the  sheriff  for  rent,  which 
the  execution  creditor  has  not  expressly  disputed, 
although  the  claim  may  be  disputable,  whether 
as  regards  the  amount  of  rent  due,  or  as  regards 
the  liability  of  the  property  which  has  been 
seized  to  distress,  the  sheriff  is  not  entitled  to 
an  interpleader,  at  all  events  unless  the  landlord 
claims  any  part  of  the  property.  Bateman  v. 
J'limswoHh,  29  L.  J.,  Ex.  366  ;  2  L.  T.  390. 

Indemnity.] — Where  a  sheriff  has  seized  goods 
under  a  fi.  fa.,  and  a  claim  to  them  is  put  in  by 
another  person,  he  is  not  bound  to  accept  an 
indemnity  from  the  execution  creditor,  but  may 
obtain  relief.  Zevy  v.  Champneys,  2  D.  P.  C.  454. 

Where  the  sheriff  seized  goods  in  execution 
which  were  under  distress  for  rent  due  to  the 
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landlord,  the  court  refused  to  grant  him  relief, 
though  he  had  applied  for  indemnity  to  the 
execution  cretlitor,  which  had  been  refused. 
IIayth4fm  v.  Bu$ii,  2  C.  &  M.  689  ;  2  D.  P.  C. 
641  ;  3  L.  J.,  Ex.  210. 

Time  for  Applioation.] — The  sheriff  need  not 
wait  for  proceedings  to  be  taken  against  him 
before  he  applies  for  relief.     Green  v.  Brown, 

3  D.  P.  C.  337. 

But  he  must  not  apply  before  claim  made. 
lioae  y.  SpiUhury^  10  Bing.  3 ;  3  M.  &  Scott, 
341;  2D.  P.O.  211. 

Where  Delay.]— A  sheriff  will  not  be 

entitled  to  relief,  unless  he  comes  "  immediately  " 
on  receiving  notice  of  an  adverse  claim. 
Bevereuw  v.  John,  1  D.  P.  C.  648. 

He  must  come  as  soon  as  possible.  Cook  v. 
Allen,  2  D.  P.  C.  11 ;  3  Tyr.  586  ;  1  C.  &  M.  542  : 
2  L.  J.,  Ex.  199.  8.  P.,  Tttfton  v.  Harding,  29 
L.  J.,  Ch.  225  ;  6  Jur.  (N.S.)  116  ;  1  L.  T.  264  ;  8 
W.  R.  122. 

Where  there  was  great  delay  on  the  part  of 
the  sheriff  in  applying  to  the  court,  in  conse- 
quence of  negotiations  between  the  parties,  and 
the  execution  creditor  afterwards  abandoned 
his  claim,  the  court  refused  to  make  the  latter 
pay  costs.    Dixon  v.  Entell,  2  D.  P.  C.  621. 

Where  a  sheriff  took  possession  under  a  fi.  fa. 
in  November,  and,  a  few  days  afterwards,  had 
notice  that  the  goods  belonged  to  a  trustee,  and 
kept  possession  until  the  28th  January,  and  did 
not  apply  to  the  court  till  Easter  term  : — ^Held, 
that  an  issue,  at  the  instance  of  the  sheriff,  could 
be  granted  only  upon  paying  the  costs  of  both 
the  other  parties,  as  the  sheriff  ought  to  have 
applied  in  the  term  next  after  the  claim  was 
made.  Beale  v.  Overton,  5  D.  P.  C.  599 ;  2 
M.  &  W.  634 ;  M.  &  H.  172  ;  6  L.  J.,  Ex.  118 ; 
1  Jur.  544. 

On  the  16th  January,  1847,  the  sheriff  seized 
the  goods  and  moneys  of  the  defendant  under  a 
fi.  fa.,  the  net  proceeds  of  which  he  handed  over 
to  the  plaintiffs  in  part  satisfaction  of  their 
judgment.  He  at  the  same  time  seized  bills  of 
exchange  and  a  promissory  note,  which,  not 
being  due,  he  retained.  On  the  3rd  February  he 
received  a  notice  that  a  fiat  in  bankruptcy  had 
issued  against  the  defendant.  On  the  4th  he 
was  ruled  to  return  the  writ ;  and  on  the  11th 
he  returned  what  he  had  done  under  the  writ. 
On  the  18th  he  received  notice  that  assignees 
had  been  appointed ;  and  the  biUs  and  note 
were  claimed  on  their  behalf.  After  some 
negotiation  with  the  solicitor  to  the  fiat,  the 
sheriff  took  out  an  interpleader  summons  on  the 
29th  April :— Held,  that  he  had  by  his  laches 
disentitled  himself  to  relief.    Mutton  v.  Young, 

4  C.  B.  371 ;  16  L.  J.,  C.  P.  165  ;  11  Jur.  414. 
Where  it  appeared  that  the  sheriff  had  been 

guilty  of  neglect,  the  court  refused  to  relieve  him 
from  any  liability  occasioned  thereby.  Bracken- 
Imry  v.  Zawie,  3  D.  P.  0. 180. 

JTature  of  Claim.] — The  court  will  not  inter- 
fere, for  the  sheriff,  quia  timet,  unless  a  claim  to 
property  is  actually  made.  Isaac  v.  SpiUhury, 
10  Bing.  3  ;  3  M.  &  Scott,  341 ;  2  D.  P.  0.  211. 

Giving  notice  of  a  fiat  in  bankruptcy  having 
issued  is  not  equivalent  to  a  claim  by  the 
assignees  to  the  goods  sold.  Bently  or  Bartley 
V.  Hook,  2  D.  P.  0.  339 ;  2  C.  &  M.  426 ;  4  Tyr. 
229  ;  3  L.  J.,  Ex.  87. 

Where  goods  were  taken  in  execution,  and  a 


claim  was  set  up  under  a  bill  of  sale  which  bore 
date  after  the  levy,  the  court  discharged  the 
sheriff*s  application  for  relief,  and  made  him  pay 
the  costs  of  the  execution  creditor.  Oxfordshire 
iSheHff),  In  re,  6  D.  P.  C.  136. 

A  plaintiff  having  obtained  a  judgment  against 
the  defendant  for  a  sum  less  than  60Z.,  including 
costs,  was  ordered  to  pay  to  the  defendant  the 
costs  of  abortive  bankruptcy  proceedings  com- 
menced under  a  dcbtor*s  summons  for  that  debt. 
The  amount  was  ordered  to  be  paid  to  the  sheriff, 
and  the  plaintiff  claiming  to  set  off  that  sum 
against  his  judgment  debt,  the  defendant  com- 
menced an  action  against  the  sheriff  to  have  the 
amount  paid  over  to  him.  An  interpleader  order 
was  thereupon  made  to  decide  whether  the 
plaintiff  or  the  defendant  was  entitled  to  the 
funds  in  the  sheriff's  hands: — Held,  that  this 
was  not  a  case  for  interpleader  at  all,  there 
being  no  claim  by  the  plaintiff  to  the  goods  and 
chattels  taken  in  execution,  so  as  to  bring  the 
case  within  1  &  2  WilL  4,  c.  58,  c.  6.  Smith  v. 
Saunders,  37  L.  T.  359. 

Equitable  Claimi.]— iSse  infra,  col.  367. 


Lien.] — The  court  will  relieve  the  sheriff 

in  the  case  of  conflicting  claims  on  property 
seized  by  him,  though  tlmt  claim  is  only  of  a 
lien,  and  not  of  the  whole  property.  Ford  v. 
Baynton,  I  D.  P.  C.  357. 

IText  of  Kin.]— The  court  will  not  grant 


an  interpleader  rule  on  behalf  of  a  sheriff  who 
has  been  served  with  notice  of  a  claim  to  goods 
taken  in  execution,  made  by  a  party  who  claims 
a  share  in  them  as  one  of  the  next  of  kin  to  a 
person  deceased,  to  whom  the  defendimt  has 
taken  out  administration,  and  who  had  previously 
obtained  an  injunction  in  equity  against  the 
defendant's  disposing  of  the  property  taken  iu 
execution.  Boavh  v.  Wright,  8  M.  &  W.  155  ; 
1  D.  (N.S.)  56 ;  10  L.  J.,  Ex.  267  ;  6  Jur.  756. 

Interest  m  Partner.] — ^A  sheriff  is  not 

entitled  to  apply  for  relief,  on  the  ground  of 
claim  set  up  in  respect  of  an  interest  as  a 
partner,  in  goods  seized  under  a  writ  of  execu- 
tion. Holmes  v.  Mentze,  5  N.  &  M.  563 ;  4 
D.  P.  C.  300  ;  4  A.  Jc  B.  127  ;  1  H.  &  W.  608  ;  5 
L.  J.,  K.  B.  62. 

So,  although  the  claim  states  that  the  balance 
of  accounts  is  so  much  in  favour  of  the  claimant, 
as  to  give  him  the  sole  beneficial  interest  in  the 
property  seized.    Ih. 

But  where  the  execution  creditor  refuses  either 
to  admit  or  to  deny  the  alleged  partnership,  the 
court  will  enlarge  the  time  for  the  sheriff's 
return  to  the  writ  until  he  is  indemnified.    Ih, 

Yarions  Write.  ]^Where  the  sheriff  has 


levied  under  a  fi.  fa.,  and  while  in  possession  he 
receives  notice  that  other  writs  of  execution 
have  been  issued  against  the  defendant's  goods, 
and  that  the  first  execution  creditor  is  not 
entitled  to  the  whole  proceeds  of  the  levy,  the 
sheriff  is  not  entitled  to  relief.  Salmon  y.  James, 
1  D.  P.  C.  369. 

Where  a  sheriff  seizes  under  one  fi.  fa.,  and 
the  question  is  whether  that  writ  ought  to  have 
precedence  of  another,  the  court  will  not  grant 
the  sheriff  relief.   Day  v.  WUdock,  I D.  P.  C.  623. 

An  order  was  made  under  the  statute,  where 
goods  had  been  taken  by  the  sheriff  under  a  fi. 
fa.  and  sold  by  him,  another  fi.  fa.  having  issued 
in  the  meantime  against  the  same  goods,  and 
where  a  party  claimed  title  to  the    property* 
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against  both  the  plaintiffs,  the  defendant  and 
the  sheriff,  and  complained  that  the  goods  had 
been  sold  improvidently,  and  in  spite  of  notice 
from  the  owner.  Slowman  v.  Back^  3  B.  &  Ad.  103. 

Inqnirj  by  Sheriit] — ^Before  the  sheriff  applies 
he  is  bound  to  inquire  into  the  nature  of  the 
claims  set  up  ;  and,  therefore,  if  he  brings  parties 
before  the  court  in  consequence  of  a  claim  which 
is  clearly  bad  in  point  of  law,  the  court  will 
compel  him  to  pay  the  costs.  Bishojf  y .  Ilinxman^ 
2  D.  P.  C.  166. 

ITotiee  of  Advene  OUim.] — A  sheriff,  who  has 
seised  goods,  cannot  file  a  bill  of  interpleader, 
without  first  acquainting  the  creditor  with  the 
adverse  claim,  in  order  to  give  him  an  oppor- 
nity  of  withdrawing  his  claim.  Dutton  y.  Fur- 
niu,  35  Beav.  461 ;  35  L.  J.,  Ch.  463  ;  12  Jur. 
(N.8.)  386  ;  U  L.  T.  319  ;  14  W.  R.  600. 

Proteotion  of  Sheriflll — ^The  sheriff,  haying 
seized  goods  under  a  fi.  la.  which  were  claimed 
by  a  third  person,  gaye  notice  of  the  claim  to 
the  execution  creditor,  who  fiye  days  afterwards 
gave  him  notice  to  admit  the  claim  and  to 
withdraw  from  possession.  The  sheriff  did  not 
withdraw,  but  took  out  an  interpleader  summons, 
upon  the  hearing  of  which  the  judge  made  no 
order,  and  refused  to  order  that  no  action  should 
be  brought  against  the  sheriff : — Held,  that  the 
judge  luad  properly  refused  to  make  an  order 
protecting  the  sheriff  from  any  action.  Sodeau 
y.  Shorey,  74  L.  T.  240— C.  A. 

Where  an  interpleader  order  provided  that  no 
action  should  be  brought  against  the  sheriff,  and 
the  order  was  subsequently  rescinded,  owing  to 
the  default  of  the  execution  creditor  to  return 
the  issue : — Held,  that  the  claimant  had  no 
cause  of  action  against  the  sheriff  for  the  original 
seizure.    Martin  y.  Tritton,  1  Cab.  &  E.  226. 

Where  the  sheriff  in  the  execution  of  a  fi.  fa. 
enters  the  premises  of  a  person  other  than  the 
execution  debtor,  andthere  seizes  goods,  believing 
erroneously  that  such  goods  belong  to  the  execu- 
tion debtor,  the  sheriff  may,  upon  interpleader 
proceedings,  be  protected  against  an  action  for 
trespass  to  the  land  as  well  as  against  an  action 
for  seizure  of  the  goods,  if  no  substantial  grievance 
has  been  done  to  the  person  whose  premises  are 
wrongfully  entered.  jBollier  y.  Laurie  (3  0.  B. 
334)  discussed,  and  WinUr  v.  Bartholomew  (11 
Ex.  704)  approved.  Smith  y.  Critohfield,  54  L.  J., 
Q.  B,  366  ;  14  Q.  B.  D.  873  ;  33  W.  R.  920— C.  A. 

On  Bankmptcy.] — ^Where  there  are  con- 
flicting claimants  to  property  seized  under  a  fi. 
fa.,  the  defendant  having  become  bankrupt,  the 
court  will  interfere  and  protect  the  sheriff. 
Parker  v.  Booth,  1  M.  &  Scott,  156.  S.  P.,  North- 
cote  V.  Beauchampy  1  M.  &  Scott,  158. 

Trespais  —  Striking    out    Claim.] — ^A 

judge*s  order  directed  goods  seized  under  a  n.  fa. 
to  be  sold,  and  the  money  to  be  paid  into  court, 
to  abide  the  event  of  an  issue  between  the 
claimant  and  the  execution  creditor.  A  verdict 
was  found  for  the  claimant,  who  thereupon 
brought  an  action  against  the  sheriff  for  break- 
ing and  entering  his  dwelling-house,  and  seizing 
and  converting  his  goods.  The  court  made 
absolute  a  rule  to  strike  out  of  the  declaration 
so  much  as  charged  the  defendant  with  seizing 
and  converting  the  plaintiff's  goods.  Abbott  v. 
Richards,  15  M.  &  W.  194 ;  3  D.  &  L.  487 ;  15 
L.  J.,  Ex.  330. 

Where,  under  9  &  10  Vict.  c.  95,  a.  118,  a  judge 


of  a  county  court  adjudicated  in  favour  of  a 
claimant  whose  house  had  been  broken  and 
entered,  and  his  goods  seized  and  taken  away,  as 
the  goods  of  an  execution  creditor  in  the  county 
court ; — Held,  that  the  claimant  was  afterwards 
entitled  to  proceed  in  an  action  for  the  special 
damage  occasioned  by  the  wrongful  breaking 
and  entry,  but  not  for  the  trespass  in  taking 
away  his  goods.  CluUer  v.  Chignell,  15  Q.  B. 
217 ;  19  L.  J.,  Q.  B.  520 ;  14  Jur.  697. 

Stay  of  Proeeedings.] — ^A  judge  on  an 
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interpleader  order  has  authority  to  restrain  an 
action  against  the  execution  creditor,  as  well  an 
against  the  sheriff.  Carpenter  v.  Pearee,  27 
L.  J.,  Ex.  143. 

A  sheriff  entered  the  house  of  A.  and  seized 
therein  his  goods,  and  also  goods  belonging  to 
the  execution  debtor.  A.  brought  an  action 
against  the  sheriff,  who  thereupon  obtained  an 
interpleader  summons,  and  the  judge  ordered 
that  the  execution  creditor  be  barred  as  to  the 
goods  of  A.,  and  that  all  further  proceedings  bo 
stayed : — Held,  that  the  judge  had  power  to 
stay  proceedings,  and  the  power  was  properly 
exercised,  it  not  appearing  that  the  sheriff  had 
committeid  any  excels.  Winter  v.  Bartholomew, 
11  Ex.  704  ;  25  L.  J.,  Ex.  62  ;  4  W.  R,  264. 

Where  goods  are  seized  under  an  execution 
issued  on  a  judgment  in  a  county  court  and  sold, 
and  an  interpleader  summons  is  taken  out  at  the 
instance  of  the  high  bailiff,  under  the  County 
Courts  Act,  1867,  s.  31,  the  county  court  judge 
has  power  to  adjudicate  upon  the  damages,  to 
which  the  claimant  of  the  goods  may  be  entitled, 
arising  out  of  the  execution,  although  the  goods 
have  been  sold,  and  therefore  are  no  longer  in 
the  control  of  the  county  court ;  and  any  action 
against  the  officers  of  the  court  for  wrongfully 
depriving  the  plaintiff  of  his  goods  will  be  stayed ; 
but  an  action  agaimt  the  purchasers  of  the  goods 
from  the  officers  of  the  county  court  will  not  be 
stayed.  Hills  v.  Benny,  49  L.  J.,  Ex.  710 ;  5 
Ex.  D.  313 ;  42  L.  T.  610—0.  A. 

The  court  will  not  stay  proceedings  in  an 
action  for  damage  arising  out  of  a  seizure  under 
a  county  court  execution,  merely  because  there 
has  been  an  interpleader  order  in  the  county 
court  in  favour  of  the  plaintiff ;  the  plaint  con- 
taining no  claim  for  damages,  and  there  having 
been  no  adjudication  except  as  to  the  right  to 
the  goods  so  taken.  Jones  y.  Williams,  4  H.  & 
N.  706  ;  28  L.  J.,  Ex.  324. 

Gkxxis  seized  by  a  sheriff  under  a  fi.  fa.  against 
A.  out  of  the  Exchequer,  were  claimed  by  B.,  to 
whom  they  were  restored  upon  the  establishment 
of  her  right  upon  an  issue  directed  at  the  sheriff's 
instance.  B.  afterwards  brought  an  action 
against  the  sheriff  for  breaking  and  entering  her 
house  on  the  occasion  of  the  seizure.  The  court 
refused  to  stay  the  proceedings,  holding  the  relief 
and  protection  afforded  to  the  sheriff  by  1  &  2 
WilL  4,  c.  58,  s.  6,  to  be  confined  to  disputed 
claims  to  the  goods  seized,  or  to  their  proceeds. 
Holler  V.  Laurie,  3  C.  B.  334 ;  4  D.  &  L.  205 ; 
15  L.  J.,  C.  P.  294 ;  10  Jur.  860. 

2.  Sale  of  Goods  Seized. 

jnrif  diction — ^Bill  of  Sale — Order  for  Applioa* 
tion  of  Proceeds.] — Goods  having  been  taken  in 
execution  under  a  judgment  of  the  high  court, 
and  a  claim  made  to  them  under  a  bill  of  sale, 
by  which  less  than  one  month  before  the  date 
of    the    execution   the  execution   debtor   had 
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assigned  tbem  by  way  of  security  for  the  repay- 
ment of  130Z.  and  interest  thereon  at  60  per 
cent,  per  annum,  agreeing  to  pay  the  principal 
sum  with  interest  by  monthly  instalments  of  62. 
each  for  seventeen  months,  and  the  balance  a 
month  later,  a  judge  made  an  order  under 
Old.  LYII.  r.  12  that  the  sheriff  should  sell  the 
goods,  and  out  of  the  proceeds  pay  to  the 
claimant  the  amount  of  his  claim  with  interest 
up  to  the  date  of  payment,  and  to  the  execution 
creditor  the  amount  of  his  execution,  and  the 
residue  to  the  defendant : — Held,  that  on  the 
true  construction  of  the  words  of  the  rule,  *'  and 
direct  the  application  of  the  proceeds  of  sale  in 
such  manner,  and  upon  such  terms,  as  may  be 
just,"  the  judge  had  jurisdiction-  to  make  the 
order,  and  that  his  jurisdiction  was  not  limited 
by  the  practice  of  the  courts  of  equity  as  to  the 
repayment  of  an  unwilling  mortgagee.  Forster 
V.  Clowser,  66  L.  J.,  Q.  B.  693 ;  [1897]  2  Q.  B.  362  ; 
76  L.  T.  825—0.  A. 

Where  goods  subject  to  a  biU  of  sale  have 
been  seized  by  the  sheriff  at  the  instance  of  an 
execution  creditor,  and  it  is  doubtful  whether 
the  secui'ity  is  sufficient,  the  court  will  not 
interfere  with  the  rights  of  the  bill  of  sale 
holder,  and  will  not  order  a  sale  under  Ord.  LVII. 
r.  12,  unless  the  execution  creditor  guarantees  him 
against  loss.  ForHery.  C-^wc^ct*  (supra)  explained. 
Stern  v.  Tegner,  66  L.  J.,  Q.  p.  859;  [1898]  1 
Q.  B.  37  ;  77  L.  T.  347  ;  46  W.  R.  82— C.  A. 

Where  a  trustee  in  Imnkruptcy  has  not  called 
upon  the  sheriff  under  s.  11  (1)  of  the  Bank- 
ruptcy Act,  1890,  to  deliver  to  him  goods  taken 
in  execution  which  are  subject  to  a  bill  of  sale, 
the  execution  is  not  at  an  end,  and  the  jurisdic- 
tion given  by  Ord.  LVII.  r.  12  to  order  a  sale 
still  continues.    lb. 

Order  for.] — ^An  order  was  not  made  for  the 
eale  of  goods  under  23  &  24  Vict.  c.  126,  s.  13, 
except  under  special  circumstances.  Pearee  v. 
WatUns,  2  F.  &  F.  377. 

Where,  after  an  interpleader  order  directing  a 
sheriff  to  sell  goods,  the  execution  debtor  was 
adjudicated  a  bankrupt,  on  his  own  petition, 
before  the  time  limited  by  the  order  for  the  sale, 
and,  upon  the  messenger  entering,  the  sheriff 
withdrew,  leaving  him  in  possession,  the  court 
refused  to  issue  an  attachment  against  the  sheriff 
at  the  suit  of  the  execution  creditor,  for  con- 
tempt in  not  proceeding  to  a  sale  pursuant  to 
the  interpleader  order.  Collins  v.  Cliffy  8  L.  T. 
466 ;  11  W.  R.  786. 

Beoeiyer  and  Manager  instead  of  Sale.] — An 

interpleader  issue  being  ordered  to  try  the  right 
to  goods  seized  in  execution,  the  court  or  a  judge 
may,  under  the  Judicature  Act,  1873,  s.  25, 
sub-s.  8,  and  Ord.  LVII.  r.  15,  order  that,  instead  of 
a  sale  by  the  sheriff,  a  receiver  and  manager  of  the 
property  be  appointed.  Sotoell  v.  Dawson,  13 
Q.  B.  D.  67. 

Farticulan  of  Claim.] — ^Where,  upon  an  inter- 
pleader summons  by  the  sheriff,  a  claimant 
alleges  that  he  is  entitled,  under  a  bill  of  sale, 
or  otherwise  by  way  of  security  for  a  debt,  to 
the  goods  seized  in  execution,  and  an  order  is 
made  for  the  sale  of  the  goods  and  the  satisfac- 
tion of  the  claim  out  of  the  proceeds  of  the  sale, 
the  claimant  is  not  entitled  to  demand  from  the 
sheriff  any  sum  not  included  in  the  particulars 
of  claim  on  which  the  order  was  made.  Hockey 
V.  Ecam,  56  L.  J.,  Q.  B.  253  ;  18  Q.  B.  D.  390  ; 
56  L.  T.  179  ;  35  W.  B.  266—0.  A. 


Liability  of  Szecution  Creditor.] — ^An  execa- 
tion  creditor  is  not  liable  to  tiie  person  whose 
goods  have  been  wrongfully  taken  in  execution 
for  any  damage  sustained  by  him  in  consequence 
of  their  sale  under  an  interpleader  order.  Walker 
V.  OUing,  1  H.  &  0.  621  ;  32  L.  J.,  Ex.  142  ;  9 
Jur.  (N.S.)  53  ;  7  L.  T.  633  ;  11  W.  R.  186. 

The  plaintiff's  goods  having  been  wrongfully 
seized  by  the  defendants  under  a  fi.  fa.  directed 
against  the  goods  of  the  execution  debtor,  and  in 
default  of  payment  of  their  value  or  security  for 
the  amount  by  the  plaintiff  (the  claimant)  having 
been  sold  by  the  sheriff  under  an  interpleader 
order,  and  the  proceeds  paid  into  court  to  await 
the  result  of  an  interpleader  issue,  which  was 
subsequently  determined  in  the  plaintiff's  favour : 
— Held,  that  he  was  entitled  to  recover  from  the 
execution  creditors  damages  only  up  to  the  time 
of  the  interpleader  order,  and  that  they  were  not 
liable  for  any  loss  or  damage  resulting  from  the 
sale,  or  any  proceedings  subsequent  to  such 
order.    Ih. 

If  a  sheriff's  officer,  without  any  direction  from 
an  execution  creditor,  or  any  interference  by  him, 
in  executing  a  fi.  fa.  seizes  a  stranger's  goods, 
who  makes  a  claim,  and  the  officer  takes  out  an 
interpleader  summons,  and  the  execution  creditor 
appears  and  accepts  an  issue  to  try  the  owner- 
ship of  the  goods,  the  execution  creditor  does 
not  thereby  become  liable  to  an  action  for  the 
wrongful  act  of  the  sheriff's  officer  in  taking  the 
goods.  Woollen  v.  Wright,  1  H.  &  0.  564 ;  31 
L.  J.,  Ex.  513 ;  7  L.  T.  73 ;  10  W.  R.  716— 
Ex.  Oh. 

3.  Expenses  of  Possession. 

Bole  not  Enlarged.] — ^A  sheriff,  having  taken 
goods  in  execution  which  were  claimed  by  a 
third  party,  obtained  an  interpleader  rule. .  The 
parties  appeared ;  and  a  rule  was  made  that  the 
parties  should  appear  in  the  next  term,  and 
maintain  or  relinquish  their  claims,  and  that,  in 
the  meantime,  the  sheriff  should  continue  in 
possession  till  further  order  of  the  court,  and 
proceedings  against  him  be  stayed  ;  and  that  a 
feigned  issue  eiiould  be  tried  between  the  claim- 
ants at  the  next  assizes.  The  issue  was  tried 
and  the  third  party  obtained  a  verdict  against 
the  execution  creditor.  The  latter  obtained  a 
rule  for  a  new  trial,  which  rule,  after  the  lapse 
of  five  terms,  was  discharged.  The  sheriff  had, 
by  direction  of  the  execution  creditor,  quitted 
possession  before  the  rule  for  a  new  trial  was 
discharged.  The  interpleader  rule  had  never 
been  enlarged,  or  in  any  manner  formally  con- 
tinued : — Held,  that  the  court  might  neverthe- 
less act  upon  the  interpleader  rule,  for  the 
purpose  of  awarding  to  the  successful  party  his 
costs  of  appearing  to  the  sheriff's  rule,  and  costs 
of  keeping  possession  of  property  incurred  by 
such  party.    Levy  v.  Champneys,  4  A.  &  E.  365. 

What  Expenses.] — ^The  sheriff  will  be  allowed 
his  costs  of  keeping  possession,  after  applying  to 
the  court,  where  it  is  for  the  benefit  of  the 
parties,  and  not  in  furtherance  of  his  duty. 
Underton  v.  Burgess,  4  D.  P.  0. 104. 

The  term  "  possession  money  "  does  not  include 
the  expense  of  the  ke^  of  cattle  seized  by 
the  sheriff.  Oaskell  v.  Sefton,  14  M.  &  W.  802 ; 
3  D.  &  L.  267 ;  15  L.  J.,  Ex.  107  ;  9  Jur.  996. 

When  a  judge  has  ordered  tlmt  the  claimant 
as  a  condition  of  a  relief  shall  pay  possession 
money,  the  claim  of  an  overchaige  is  not  an 
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extortion,  but  a  ground  for  relief  on  taxation  of 
costs.    Long  v.  Bray^  10  W.  B.  841. 

Kon-appearanee  of  Parties.] — Where  neither 
the  plaintiff  nor  claimant  appears,  the  court  will 
discharge  the  sheriff  from  actions  by  either  of 
those  parties,  and  permit  him  to  levj  his 
poundage  and  expenses,  and  abandon  the 
remainder  of  the  levy.  Eceleigh  v.  SalUbwryy  6 
D.  P.  0.  369  ;  3  Bing.  (N.C)  298  ;  3  Scott,  674. 

If  the  execution  creditor  does  not  appear  upon 
A  rule  to  relieve  the  sheriff,  the  court  will  order 
the  sheriff  to  withdraw  from  possession,  but  will 
not  direct  the  execution  creditor  to  pay  the 
sheriff  the  costs  of  keeping  possession.  Field  v. 
a*wi,  2  C.  &  J.  480  ;  1  D.  P.  C.  667  ;  2  Tyr.  548  ; 

I  L.  J.,  Ex.  175. 

Where  Seiiure  Wroxigftd.] — ^The  court  will 
allow  a  sheriff  to  deduct  the  expenses  of  a  sale 
effected  by  the  authority  of  the  court,  although 
it  appears  on  the  trial  of  an  issue  that  the  seizure 
was  wrongful  Blaiii  v.  Delaus,  6  D.  P.  C.  293 ; 
IW.W.ii  H.  76. 

irnsueeessfol  Szeention  Creditor— Bepayment 
to  Claimant.] — The  execution  creditor  who  is 
unsuccessful  in  an  interpleader  issue  is  liable 
to  repay  to  the  claimant  the  charges  of  the 
sheriff  which  he  has  deducted  from  the  amount 
of  the  levy.    Blak&r  v.  Seager,  76  L.  T.  392. 

4.  INTEBFSBINO  WITH    SHEBIFF. 

Contempt  of  Court.] — Sheriff^s  officers  went  to 
the  house  of  a  party  to  execute  a  fieri  facias,  and 
tt>ok  possession  of  his  goods.  An  auctioneer  and 
others  claimed  them  under  a  bill  of  sale,  and 
proceeded  to  sell  them,  notwithstanding  the 
resistance  of  the  officers,  whom  they  treated  with 
considerable  violence ;  whereupon  the  sheriff  took 
out  an  interpleader  summons,  and  served  it. 
They  disregarded  this,  and  completed  the  sale 
and  removed  the  goods : — Held,  a  contempt  of 
court,  both  at  common  law  and  under  1  &  2 
WilL  4,  c.  58.  Choper  v.  Asprey,  3  B.  &  S.  932 ; 
32  L.  J.,  Q.  B.  209 ;  9  Jur.  (N.B.)  1198 ;  8  L.  T.  856 ; 

II  W.  B.  641. 

B.  IN  OTHEB  CASES. 

ITnliquidated  Damages.] — Actions  for  unliqui- 
dated damages  are  not  within  s.  1  of  1  &  2  Will  4, 
c.  58.     Walter  v.  NiehoUon,  6  D.  P.  0.  617. 

Equitable  daimi.] — ^An  equitable  claim  is  not 
the  subject  of  an  interpleader  summons.  Hurtt 
v.  SJieldon,  13  C.  B.  (N.s.)  750.  S.  P.,  Sturyess  v. 
riaude,  1 D.  P.  C.  605.  Rouch  v.  Wright,  8  M.  &  W. 
ir>5  ;  1  D.  (N.8.)  56 ;  10  L.  J.,  Ex.  267.  Putney  y, 
THng,  5  M.  &  W.  425 ;  7  D.  P.  C.  81 ;  8  L.  J.,  Ex. 
271. 

On  an  interpleader  issue,  a  common  law  court 
can  take  notice  of  equitable  rights,  and  deter- 
mine which  party  is  to  be  preferred  to  the  other 
according  to  such  rights.  Etujlebaeh  v.  Nixon, 
44  L.  J.,  C.  P.  396  ;  L.  B.  10  C.  P.  G45  ;  32  L.  T. 
831.  S.  P.,  Duncan  v.  Cashin,  44  L.  J.,  C.  P.  226 ; 
L.  B.  10  C.  P.  654 ;  32  L.  T.  497  ;  23  W.  B.  561. 
See  now  Judicature  Act,  1873,  s.  24,  sub-s.  3,  and 
s.  26,  sub-s.  11. 

The  Interpleader  Act  applies  only  to  those 
cases  where  the  opposite  claims  depend  on  legal 
rights,  and  not  on  matters  peculiarly  of  equit- 
jtble  jurisdiction.   Langton  v. Horton,  3  Beav.  464. 

A  bill  of  inteipleader  cannot  be  sustained  upon 


equities ;  the  claims  must  be  founded  on  legal 
rights,  and  must  refer  to  precisely  the  same 
subject-matter,  and  not  to  collateral  demands 
arising  out  of  the  right  immediately  in  dispute. 
Barclay  v.  Curtis,  9  Price,  661. 

Chose  in  Action.] — Semble,  that  a  chose  in 
action  may  be  the  subject  of  interpleader. 
Bobinson  v.  Jenkins,  59  L.  J.,  Q.  B.  147 ;  24 
Q.  B.  D.  276  ;  62  L.  T.  439  ;  38  W.  B.  360— C.  A. 

Conflicting  Claimi.] — It  is  no  objection  to  a 
bill  of  interpleader  that  one  party's  right  is  legal, 
and  the  other's  equitable ;  but  they  must  both 
claim  the  same  subject  adversely,  not  under  each 
other.  Glynn  v.  Loclte,  3  Dr.  &  War.  11  ;  2 
Con.  &  L.  21  ;  6  Ir.  Eq.  B.61. 

Where  a  bill  of  interpleader  stated  a  case  for 
relief  as  between  two  oi  the  defendants,  but  also 
set  up  the  claim  of  a  third,  which  was  para- 
mount and  adverse  to  the  claims  of  the  two 
others: — Held,  that  although  this  last  claim 
might  be  one  which  could  not  support  the  bill, 
the  introduction  of  it  did  not  expose  the  bill  to  a 
successful  demurrer  on  the  part  of  one  of  the 
first-named  defendants.  Farebrother  v.  Beale,  3 
De  G.  &  Sm.  637 ;  19  L.  J.,  Ch.  149  ;  14  Jur.  215. 

Where  a  fund  in  the  hands  of  a  stakeholder 
was  contested  by  three  parties,  one  of  whom 
claimed  the  whole  of  it,  and  the  other  two  claimed 
it  in  certain  proportions,  and  the  stakeholder 
filed  a  bill  of  interpleader  against  the  three 
claimants,  the  court  at  the  hearing  dismissed  the 
bill  with  costs  as  against  one  of  the  parties 
claiming  a  part  of  the  fund,  and  decreed  that 
the  other  two  parties  should  interplead  as  to  the 
other  part.  Moggart  v.  Cutis,  Cr.  &  Ph.  197 ; 
10  L.  J.,  Ch.  314. 

A  mere  pretext  of  a  conflicting  claim  will  not 
support  a  bill  of  interpleader  ;  the  court  is  boimd 
to  see  that  there  is  a  question  to  be  tried. 
Cochrane  v.  O'Brien,  2  Jo.  k.  Lat.  380 ;  8  Ir.  Eq.  B. 
241. 

It  is  not  necessary  that  the  right  claimed  by 
the  third  party  should  be  an  absolute  right  of 
property.    Harwood  v.  Betham,  1  L.  J.,  Ex.  180. 

A  plaintiff  in  an  interpleader  is  not  bound 
to  shew  the  existence  of  an  apparent  title  in 
each  of  the  defendants  claiming  the  property. 
East  and  West  India  Dock  Co,  v.  Inttleaale^  7 
Hare,  67. 

Different  Debts.] — Debts  that  are  different  in 
their  original  nature  and  constitution,  could  not 
be  made  the  subject  of  interpleader.  Olyn  v. 
Buesbury,  11  Sim.  139  ;  9  L.  J.,  Ch.  366  ;  4  Jur. 
1080. 

B.  undertook  to  pay  A.  the  sum  of  366Z.  at 
a  particular  time,  and  afterwards  paid  him  40/. 
on  account.  A.  then  assigned  the  sum  of  366Z. 
alleged  to  be  due  to  him  from  B.  both  to  C. 
and  D.,  and  C.  and  D.  claimed  to  be  paid  this 
sum  from  B.  B.  filed  a  bill  of  interpleader 
against  C.  and  D.,  stating  the  payment  of  40Z., 
and  requiring  them  to  interplead  as  to  the 
3252. : — Held,  that  on  account  of  the  difference 
of  the  two  sums  of  3662.  and  3252.,  interpleader 
did  not  lie.  Biplook  v.  Hammond,  28  L.  J.,  Ch. 
550  ;  2  W.  B.  500— L.JJ. 

To  give  the  court  jurisdiction  under  the  act 
there  must  be  cross  claims  on  one  and  the  same 
subject-matter,  and  the  party  applying  must 
shew  that  he  cannot  in  any  case  be  Uable  to  both 
the  claims.  Fa/rr  v.  Ward,  2  M.  &  W.  844  ;  6 
L.J.,  Ez.213. 
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Applicant  not  to  be  harassed.] — ^It  is  sufficient 
to  support  a  bill  of  interpleader,  that  each  of  the 
defendants  has  a  claim  to  the  matter  in  question, 
although  one  only  can  maintain  an  action  at 
law ;  the  principle  being,  to  prevent  a  plaintiff 
from  being  doubly  vexod.  It  is  therefore  not 
necessary  that  he  should  have  been  actually  sued. 
Morgan  v.  Mar  sack  ^  2  Mer.  107. 

Interpleader  upon  notice  of  a  variety  of  claims 
by  persons,  amongst  whom  an  entire  charge  upon 
an  estate  was  split,  though  no  suit  instituted, 
and  but  one  legal  right  of  entry  ;  the  principle 
being,  not  merely  that  the  payment  cannot  be 
safely  made,  but  that  the  party  entitled  to  be 
discharged  by  a  single  payment  should  not  be 
harassed  by  a  number  of  suits.  Angell  v.  Hodden, 
15  Ves.244. 

Ko  Possession.] — Plaintiff  having  parted  with 
the  property,  cannot  sustain  an  interpleading  bill 
against  different  claimants,  upon  an  undertaking 
to  pay  over  the  value  to  the  party  entitled. 
Burnett  v.  Anderson,  1  Mer.  405. 

Claim  of  Lien.] — A  lien  attaching  upon  the 
goods  in  dispute  does  not  prevent  the  party  who 
holds  them  from  applying  for  relief.  Cutter  v. 
Bank  of  England,  3  M.  &  Scott,  180 ;  2  D.  P.  C. 
728  ;  2  L.  J.,  C.  P.  158.  See  Attenboroftgh  v. 
St,  Katharine^ s  Docks,  post,  col.  369. 

A  wharfinger,  who  claims  a  lien  on  goods  for 
wharfage  cannot  interplead  if  the  lien  only 
attaches  upon  one  of  the  parties  by  whom  the 
goods  are  claimed.  Bradaick  v.  Smith,  9  Bing. 
84  ;  2  M.  &  Scott,  131  ;  1  L.  J.,  C.  P.  154. 

In  an  action  against  an  auctioneer  by  his 
employer,  for  the  proceeds  of  goods  intrusted  to 
him  for  sale,  he  having  sold  after  notice  of  a  claim 
by  a  third  party,  and  claiming  a  lien  on  a  certain 
sum  only  as  portion  of  the  proceeds  for  his  com- 
mission and  expenses : — Held,  entitled  to  an 
interpleader  as  to  the  residue.  Best  v.  Jffeys,  3 
F.  &  F.  113. 

Stakeholder.] — ^When  there  are  two  or  more 
claimants  of  goods  in  the  hands  of  a  stakeholder, 
the  only  way  in  which  he  can  protect  himself  is 
by  filing  a  bill  of  interpleader.  If,  instead  of 
doing  so,  he  litigates  with  the  claimants  sepa- 
rately, he  must  pay  the  costs  of  the  successful 
claimant.  Laing  v.  Zeden,  43  L.  J.,  Ch.  626 ; 
L.  R.  9  Ch.  736  ;  31  L.  T.  284. 

A  mere  stakeholder  is  justified,  if  there  is  the 
slightest  doubt  or  risk  arising  from  conflicting 
claims,  in  calling  upon  the  person  really  interested 
on  either  side  to  indemnify  him  against  such 
risk,  and,  if  he  refuses  or  neglects  to  do  so,  in 
filing  a  bill  of  interpleader  in  equity.  Nelson  v. 
Barter,  2  H.  &  M.  334  ;  33  L.  J.,  Ch.  705  j  10 
Jut.  (n.8.)  832  ;  12  W.  R.  999. 

After  Aetion  bronght.]— The  court  can- 
not give  relief  to  stakeholders,  who  are  only 
threatened  with  proceedings  ;  an  action  must  be 
brought,  and  the  plaintiff  declare,  before  the  court 
will  interfere.   Parlter  v.  LinncU,  2  D.  P.  C.  562. 


Illegal  Raoe.] — The  court  will  not  grant 

an  interpleader  where  an  action  has  been  brought 
a^inst  the  holder  of  a  stake  deposited  with  him 
to  abide  the  event  of  an  illegal  race.  Applegarth 
V.  Colley,  2  D.  (N.8.)  223  ;  10  M.  &  W.  723  ;  11 
L.  J.,  Ex.  350. 

Title  Deeds.]— The  holder  of  title  Iti^eds 


cannot  apply  for  protection  against  opposing 


claims.  But  trover  for  title  deeds  is  within  the 
act.  Smith  v.  Wheeler,  3  D.  P.  0.  431 ;  1  Gale, 
15,  163. 

Bankers — ^Interest.] — A.  being  in  possession  of 
a  house,  deposited  the  title  deeds  with  a  bank,  as 
a  security  for  a  loan.  Amongst  them  was  what 
purported  to  be  a  grant  to  B.,  deceased,  in  fee. 
A.  died  ;  B.*s  heir  demanded  the  grant  from  the 
bank,  claiming  it  as  his  property.  A.'s  heir,  who- 
was  in  possession  of  the  house,  paid  off  the 
advance,  and  demanded  the  deeds  deposited. 
The  bank  gave  up  all  but  the  grant  claimed  by 
B.'s  heir,  which  the  bank  refused  to  give  to- 
either  party.  B.'s  heir  brought  trover  against 
the  bank.  A.*s  heir  threatened  to  sue  the  bank. 
The  court  relieved  the  bank,  though  in  the  rela- 
tion of  bailee  to  the  person  represented  by  the 
claimant.  Roberts  v.  Bell,  7  EL  &  Bl.  323 ;  3- 
Jut.  (N.S.)  662. 

A  bill  of  exchange  was  drawn  by  the  Melbourne 
branch  of  the  Bank  of  Australasia,  upon  their 
house  in  London,  inifavourof  a  married  woman, 
and  remitted  to  her  by  her  husband,  and  duly 
accepted  by  the  London  house.  After  the  bill 
had  been  so  accepted,  and  had  been  indorsed! 
by  the  wife  for  value,  but  before  its  maturity, 
the  husband  (who  had  in  the  meantime  larrivecl 
in  this  country)  gave  notice  to  the  bank  not  to- 
pay  it,  his  wife  having  eloped.  The  bill  becoming 
due,  and  the  bank  being  sued  by  the  indorsee  : 
— Held,  not  a  case  for  an  interpleader,  the  bank 
having  an  interest  in  the  subject-matter  of  the 
suit,  and  the  question  whether  or  not  the  bank 
was  estopped  from  contesting  the  payee's  right 
to  indorse  not  being  one  which  could  be  tried  in. 
an  issue  between  the  plaintiff  and  the  claimant. 
Baker  v.  Bankof  Atistralasiu,  1  C.  B.  (N.S.)  516  ;. 
26  L.  J.,  C.  P.  93  ;  3  Jur.  (N.S.)  187 ;  5  W.  R. 
253. 

A  sum  of  money  had  been  deposited  by  the 
plaintiff  while  sole  with  the  defendants,  who 
were  bankers  ;  they  were  afterwards  served  with 
a  notice  by  M.,  that  the  plaintiff  was  married  to- 
him,  and  that  they  should  not  pay  over  the  money 
to  her.  The  plaintiff  disputed  the  marriage  : — 
Held,  that  the  case  was  within  1  &  2  WUL  4, 
c.  58,  s.  1.     Orellitt  v.  Leland,  6  Jur.  733. 

Interests  of  Husband  and  Wife.]— A  defendant 
who  is  sued  on  a  promissory  note  given  to  the 
plaintiff  for  money  due  to  a  married  woman,  to- 
enable  her  to  have  the  benefit  of  it,  and  not  her 
husband,  cannot  obtain  relief  on  the  ground  that 
he  expects  the  husband  to  sue  for  the  money. 
Newtan  v.  Moody,  1  W.  W.  &  fl.  554  ;  7  D.  P.  C. 
582  ;  3  Jul-.  42. 

A  married  woman  lodged  several  sums  of 
money  in  a  bank  in  her  own  name  upon  deposit 
receipts  representing  herself  to  be  a  widow. 
Her  husband  and  a  transferee  from  her  both, 
afterwards  claimed  and  brought  actions  for  the 
recovery  of  the  deposits : — Held,  a  proper  caj^e 
for  interpleader.    Costello  v.  Martin,  15  W.  R.  548.. 

Estate  Agents — Commission.] — ^Two  claims  by 
different  estate  agents  against  the  same  pei-son 
for  different  sums  in  respect  of  commission,  on 
the  sale  of  the  same  house  to  a  purchaser,  are  not 
such  opposing  or  conflicting  claims  to  the  same 
debt  as  entitle  the  defendant  to  an  interpleader 
order  under  Ord.  XVII.  r.  13  of  the  County 
Court  Rules,  1889.  Greaiorex  v.  Shackle,  64 
L.  J.,  Q.  B.  634  ;  [1895]  2  Q.  B.  249  ;  15  R.  501  ^ 
72  L.  T.  897  ;  44  W.  R.  47. 
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Ckug*  on  Land!.] — The  owner  of  lands  subject 
to  a  charge  is  entitled  to  file  a  bill  against  persons 
setting  up  conflicting  claims  to  the  benefit  of  the 
charge  to  ha^e  their  rights  declared  and  the 
estate  discharged  on  payment  of  the  money 
charged.  Vyvyan  v.  Vyvyant  4  De  Q.  F.  &  J. 
183  ;  81  L.  J.,  Ch.  158  ;  8  Jnr.  (N.B.)  3 ;  6  L.  T. 
511 ;  10  W.  B.  179. 

Condnot  of  Party.]— A  party,  who,  by  his  own 
act,  is  placed  in  a  situation  to  be  sued,  cannot 
call  on  the  court  to  substitute  another  defendant. 
Beleh^  V.  SmUh,  1  L.  J.,  C.  P.  167  ;  9  Bing.82  ; 
2  M.  &  Scott,  184. 

Semble,  on  the  doctrine  of  interpleader,  that 
where  the  double  claim  has  been  occasioned  by 
the  act  of  the  stakeholder,  he  has  no  right  to 
file  a  bill  of  interpleader.  Dethonm^h  v.  Harris, 
o  De  G.  M.  &  G.  439  ;  1  Jur.  (N.8.)  986  ;  3  Eq.  B. 
1068  ;  4  W.  B.  2. 

A  party  cannot  obtain  relief  where  he  has 
incuired  a  personal  liability  to  either  of  the  con- 
tending parties.  Patomi  v.  Campbell,  12  M.  &  W. 
277;  1D.&L.397;  13L.  J.,  Ex.85  ;  7Jur.ll39. 

PvroluMer  from  Paotor.] — ^A.  consigned  goods 
to  B.,  a  factor,  who  sold  them  to  C.  B.  having 
become  bankrupt,  his  assignees  sued  C.  for  the 
price  of  the  goods,  which  were  also  claimed  by 
A. : — Held,  that  0.  was  entitled  to  the  benefit  of 
the  1  &  2  Will.  4,  c.  58,  s.  1.  Johruon  v.  S^iaio, 
4  Man.  &  G.  916  ;  12  L.  J.,  C.  P.  112. 

Ownenhip  of  Sharoi.] — ^An  action  having  been 
brought  by  A.  against  a  railway  company  to 
Tecover  dividends  due  upon  certain  consolidated 
stock  of  the  company,  and  B.  claiming  to  be  the 
registered  proprietor  of  the  stock  in  respect  of 
which  the  dividends  were  sought  to  be  recovered 
by  A. : — Held,  that  the  company  was  not  entitled 
to  relief.    Dalton  v.  Midland  Jf2y.,  12  C.  B.  459. 

The  plaintifE  was  registered  proprietor  of  shares 
in  a  public  company,  and  held  a  certificate  that 
he  was  registered  as  owner  of  the  shares.  He 
executed  a  transfer  to  the  defendants,  who  were 
brokers,  to  enable  them  to  sell  the  shares,  and 
handed  to  them  the  certificate  and  transfer  for 
that  purpose.  The  claimant  gave  the  defendants 
notice  that  he  claimed  the  shares,  and  the  plaintifE 
demanded  back  the  certificate  and  transfer.  The 
defendants  applied  for  an  interpleader  order : — 
Held,  that,  as  the  claimant  was  in  effect  claiming 
the  documents,  the  defendants  were  entitled  to 
interplead.  Robinson  v.  Jenkins,  59  L.  J.,  Q.  B. 
147 ;  24  Q.  B.  D.  275 ;  62  L.  T.  439 ;  38  W.  B. 
360— 0.  A. 

Title  to  Beward.] — ^Where  two  parties  claim  to 
be  entitled  to  a  reward,  the  defendant,  when  sued 
by  one  of  them  to  recover  it,  is  not  entitled  to  relief 
under  the  act.  Cbllis  v.  Lee,  1  Hodges,  204 ;  5  L.  J., 
C.  P.  83.    8.  P.,  Grant  v.  Fry,  4  D.  P.  C.  135. 

A  reward  was  offered  by  a  parish  to  any  party 
who  should  give  information  which  should  lead 
to  the  conviction  of  the  party  who  had  murdered 
A  female.  A  party  claimed  to  have  given  the 
information  and  brought  an  action  against  the 
vestry  clerk  of  the  parish  (who  was  liable  to  be 
sued  under  a  local  act).  Other  parties  also 
claimed  to  have  given  the  information.  The 
court,  at  the  instance  of  the  defendant,  granted 
A  rule  under  1  &  2  Will.  4,  c.  58,  s.  1.  Gay  v. 
Pittman,  5  Scott,  795  ;  1  Jur.  775. 

Title  to  Bill  of  Szohango.] — ^Actions  were  com- 
menced by  two  persons,  claiming  to  be  lawful 


owners  of  a  bill  of  exchange,  against  the  acceptor. 
The  court  directed  an  issue  to  try  who  was  law- 
fully entitled  to  recover  on  the  bill,  and  relieved 
the  acceptor  from  all  claim  in  respect  of  costs. 
Began  v.  Serle,  9  D.  P.  0. 193  ;  1  W.  P.  C.  31. 

A  defendant,  having  purchased  cattle  from  the 
plantiff,  accepted  a  biU  in  payment,  with  a  blank 
for  the  name  of  the  drawer,  and  remitted  it 
by  post  to  the  plaintiff.  The  bill  subsequ^itly 
came  into  the  hands  of  B.  k,  S.  for  a  valuable 
consideration.  The  plaintiff,  denying  that  he 
had  ever  authorised  payment  by  an  acceptance, 
or  that  he  had  ever  received  the  biU  or  indorsed 
it,  brought  an  action  against  the  defendant  for 
the  price  of  the  cattle.  B.  &  S.  also  threatened 
to  commence  an  action  against  him  on  the  bill : 
— Held,  that  the  defendsuat  was  not  entitled  to 
relief.  Farr  v.  Ward,  2  M.  &  W.  844  ;  M.  &  H. 
244;  6  L.  J.,  Ex.  213. 

When  two  parties  claim  a  right  to  a  vessel 
which  has  been  sold,  and  part  of  the  proceeds  is 
in  the  hands  of  a  third  party,  in  the  form  of  a 
bill  of  exchange,  that  is  a  case  for  interpleader. 
Gihbs  V.  Gibbs,  6  W.  B.  415. 

M.  &  Ck>.  were  sued  by  G.  as  acceptors  on  a 
bill  of  exchange.  M.  &  Co.  had  huided  the  bill 
to  L.  &  Co.  for  full  value  received.  L.  &  Co. 
had  really  obtained  the  bill  for  one  H.  in  con- 
sideration of  the  value  of  a  cargo  sent  by  G.  to 
England  from  Bussia,  which  H.  instructed  L.  k. 
Co.  to  sell  on  commission.  H.  obtained  possession 
of  the  cargo  on  handing  over  the  biU  to  G.*8 
agents  in  England.  The  bill  was  then  forwarded 
to  G.  in  Bussia,  and  being  duly  presented,  was 
dishonoured,  whereupon  G.  sued  M.  k  Co.  as 
acceptors.  L.  &  Co.  meantime  give  M.  &  Co. 
notice  not  to  pay  the  bill,  on  the  ground  that 
they,  L.  &  Co.,  had  parted  with  the  blU  through 
the  fraud  of  H.,  and  that,  the  cargo  being 
deteriorated,  they  had  not  received  full  value  for 
the  bill,  and  claimed  to  be  recouped  for  their  loss 
on  its  sale  from  the  moneys  handed  to  M.  &  Co. 
for  the  bilL  M.  &  Co.  applied  for  an  interpleader 
issue  to  be  ordered,  which  the  Master  granted, 
and  on  which  he  substituted  L.  &  Co.  as  defen- 
dants in  lieu  of  M.  k.  Co. : — Held,  that  M.  &  Co., 
being  ^^peiBons  seeking  relief  who  were  under 
liability  for  a  debt  in  which  they  were,  or 
expected  to  be,  sued  by  two  or  more  parties 
making  adverse  claims"  within  the  terms  of 
Or.  LVIL  r.  1  (a),  there  was  jurisdiction  for 
the  court  or  judge  to  exercise  a  discretion  in 
ordering  an  interpleader  issue,  and  that  such 
discretion  had  been  rightly  exercised.  Gerhard 
V.  Montagu,  61  L.  T.  564 ;  38  W.  B.  76. 

Claims  under  Life  Policy.] — ^A  life  insurance 
company  received  notice  of  an  assignment  by  an 
insurer  of  a  policy  which  the  company  had 
granted,  and  the  insurer  afterwards  became 
bankrupt.  Soon  after  the  death  of  the  person 
whose  life  was  assured,  the  party  to  whom  the 
assignment  had  been  niade  applied  for  the  pay- 
ment of  the  sum  due  upon  the  policy,  and  the 
company  inquired  of  the  assi^ees  of  the  bank- 
rupt whether  there  was  any  objection  to  payment 
being  made  to  the  claimant.  The  assignees  did 
not  assent  to  the  payment,  but  made  no  positive 
claim  to  the  policy.  In  the  meantime  an  action 
was  brought  upon  the  policy  by  the  claimant,  in 
the  name  of  the  bankrupt,  against  the  oompany : 
— Held,  that  it  was  a  case  in  which  the  company 
were  entitled  to  file  their  bill  of  interpleader 
against  the  plaintiff  in  the  action,  the  bankrupt, 
and  his  assignees,  and  that  the  assignees,  who  hiad 
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in  the  suit  shewn  no  title  to  the  policy,  must  pay 
the  costs.    Fenn  v.  Edmondt,  5  Hare,  314. 

In  1825  H.  effected  a  policy  upon  the  life  of 
G.,  and  subsequently  assigned  it,  and  real  estate, 
b^  way  of  mortgage,  to  Messrs.  S.  to  secure  a  sum 
of  money.  Due  notice  of  the  assignment  was 
given  by  Messrs.  S.  to  the  assurance  oflSce.  In 
1830  Messrs.  S.  took  possession  of  the  real  estate, 
and  have  ever  since  remained  in  possession  of  it. 
In  1834  H.  became  insolvent.  In  1863  G.,  the 
life  assured,  died.  The  assurance  office  refuse  to 
))ay  Messrs.  S.  the  sum  assured,  alleging  that  both 
H.  and  his  assignee  in  insolvency  claimed  the 
fund  ;  and  they  filed  a  bill  of  interpleader  against 
all  the  parties.  It  appeared  that  H.,  the  insol- 
vent, did  not  deny  the  validity  of  Messrs.  S.'s 
security,  but  only  alleged  that  after  payment  of 
all  his  debts  tiiere  would  be  a  surplus ;  and  that 
the  insolvent  assignee  did  not  actually  claim  the 
fund  or  object  to  the  payment  of  it  to  Messrs.  8., 
but  declined  to  consent  to  the  payment : — Held, 
that  this  was  not  a  case  for  interpleader.  Det- 
horovgh  v.  HarrU,  5  De  G.  M.  &  G.  439  ;  1  Jur. 
(N.S.)  986. 

Claim  by  XFneertifioated  Bankrupt.] — ^Where 
an  uncertificated  bankrupt  brought  an  action  for 
work  done  by  him,  and  on  a  reference  a  certain 
sum  was  found  to  be  due  to  him,  which  his 
assignees  thereupon  claimed  from  the  defendant : 
— Held,  that  on  a  fresh  action  being  brought  by 
the  bankrupt,  the  defendant  might  call  upon  the 
assignees,  by  an  interpleader  rule,  to  support  the 
claim.  Jones  v.  Turnhvll,  2  M.  &  W.  601 ;  5 
D.  P.  C.  591  ;  M.  &  H.  106  ;  6  L.  J.,  Ex.  166. 

When  Indemnity  given.] — ^Where  a  defendant 
has  been  idemnificd  by  a  third  party  for  not 
delivering  up  property  in  his  possession,  he  has 
no  right  to  relief.  Tucker  v.  Morris^  1  0.  &  M.  73  ; 
1  D.  P.  C.  639  ;  2  L.  J.,  Ex.  1. 

The  plaintiff  in  interpleader  is  not  bound  to 
show  the  existence  of  an  apparent  title  in  each 
of  the  defendants  claiming  the  property,  and  a 
stakeholder  is  entitled  to  relief  by  suit  of  inter- 
pleader, and  is  not  bound  to  accept  an  indemnity 
f  roifi  either  of  the  claimants,  though  the  claimant 
offering  it  shows  an  apparent  title.  East  and  Wett 
India  Dock  Co.  v.  LUtUdale,  7  Hare,  57, 

*<  Collneion."] — The  objection  that  a  stake- 
holder has,  by  merely  taking  an  indemnity  from 
one  of  two  rival  claimants  to  property  in  his 
hands,  disentitled  himself  to  relief  under  the 
Interpleader  Acts  because  he  had  identified  him- 
self with  and  must  be  taken  to  "  collude "  with 
the  claimant  who  gave  the  indemnity,  cannot  be 
raised  by  that  claimant  himself,  and  the  decisions 
in  Tucker  v.  Morris  (1  Cr.  &  M.  73),  and 
Jielclter  v.  Smith  (9  Bing.  82),  do  not  apply. 
Thimipson  v.  Wright,  54  L.  J.,  Q.  B.  32 ;  13 
Q.  B.  D.  632  ;  51  L.  T.  634  ;  33  W.  R.  96. 

Where  an  applicant  for  relief  by  way  of  inter- 
[)leader  has  made  an  agreement  with  one  of  two 
contending  parties  to  assist  him  in  his  endeavour 
to  defeat  the  claim  of  the  other,  he  so  far 
identifies  himself  with  the  first  party  as  to  be 
guilty  of  "collusion"  within  the  meaning  of 
r.  2,  sub-s.  (J)  of  Ord.  LVII.  Collusion  under 
this  oi"der  does  not  necessarily  imply  any  moral 
wrong.  Murietta  v.  South  American  Co.,  62 
L.  J.,  Q.  B.  396  ;  5  R.  380. 

Diselaimer— Interest  in  Fart.] — In  an  action 
for  an  obstruction  in  collecting  tolls  of  a  mine, 
with  a  count  in  trover  for  the  ore  against  the 


adventurers  who  claimed  an  interest  in  the  ore, 
but  disclaimed  as  to  the  toUs : — Held,  that  the 
court  could  not  entertain  an  application  by 
them  under  the  act.  Lawrence  y.  Mathews,  *2 
H,  k.  W.  123  ;  5  D.  P.  C.  149. 


Bj  one  of  two.] — In  a  joint  action  of 


trover  against  two,  one  of  them  who  claims  no 
title  to  the  goods  is  entitled  to  relief.  Gladstone 
V.  Wliite,  1  Hodges,  386. 

Claiming  Intereet  in  Subjeet-matter.] — A 
claim  for  warehouse  rent  is  not  such  an  interest 
in  the  subject-matter  of  a  suit  as  will  exclude  a 
defendant  from  the  protection  of  the  Interpleader 
Act.    Harwood  v.  Betham,  1  L.  J.,  Ex.  180. 

Where  the  depositary  of  a  fund  has  a  personal 
interest  in  contesting  a  question  relating  to  part 
of  the  fund  with  one  of  the  claimants  of  it,  h& 
cannot  properly  file  a  bill  of  interpleader  respect- 
ing it.  Moore  v.  Usher,  7  Sim.  384 ;  4  L.  J.,  Ch.  205, 

Defendant,  the  proprietor  of  a  horse  repository,, 
sold  there  by  public  auction  a  horse  to  the 
plaintiff,  warranted  quiet  to  lide  and  in  harness,, 
but  subject  to  a  condition,  by  which,  if  con- 
sidered by  the  buyer  incapable  of  working  from 
any  infirmity  or  disease,  it  might  be  returned  on 
the  Second  day  after  the  sale,  and  the  matter 
determined  by  veterinary  surgeons  according  to 
the  terms  provided  for  in  such  condition.  The 
horse  was  returned  accordingly  by  plaintiff,  who 
demanded  to  have  back  the  money  he  bad  paid 
for  the  purehase,  and  this  being  refused,  he 
brought  an  action  against  defendant  for  damages 
for  breach  of  the  warranty.  A.  B.,  who  had 
placed  the  horse  at  the  repository  for  sale, 
claimed  of  defendant  the  proceeds  of  the  salCr 
stating  that  the  horse  had  left  the  repositoiy 
perfectly  sound : — ^Held,  that  defendant  was  not 
entitled  to  an  interpleader  order.  Wright  v. 
Freeman,  48  L.  J.,  0.  P.  276  ;  40  L.  T.  134 ; 
Id.  368— C.  A 

An  auctioneer  sold  for  the  plaintiff  some  furni- 
ture, and  paid  him  a  part  of  the  proceeds  ;  but 
whilst  the  balance  was  in  his  hands,  G.  gave  him 
notice  that  the  furniture  belonged  to  her.  The 
plaintiff  having  brought  an  action  against  the 
auctioneer  for  the  bsdance,  he  sought  to  deduct 
his  charges  for  commission,  and  applied  for  an 
interpleader  order  between  the  plaintiff  and  G., 
as  to  the  residue,  G.  being  willing  to  allow  him 
his  charges : — Held,  that  a  judge  had  power  to 
make  the  interpleader  order,  if  not  under  1  &  2 
WilL  4,  c.  58,  under  the  23  &  24  Vict,  c.  126,  s. 
12.  Best  V.  Hayes,  1  H.  &  C.  718  ;  32  L.  J.,  Ex. 
129;  11  W.  R.  71. 

An  auctioneer  sold,  by  the  instructions  of  the 
plaintiff,  some  furniture,  after  he  had  received 
notice  of  a  claim  to  it  under  a  bill  of  sale  ;  and 
disposed  of  a  portion  of  the  proceeds  according 
to  the  plaintiff's  direction  ;  subsequently  a  claim 
was  made  to  the  balance  by  the  holder  of  the 
bill  of  sale,  and  the  auctioneer  obtained  a  sum- 
moning order  : — Held,  that  the  state  of  facts  did 
not  entitle  him  to  an  interpleader  order ;  and 
that  the  rival  claimants  were  not  entitled  to  the 
costs  of  affidavits  which  went  solely  into  the 
merits  of  the  case  as  between  themselves.  Poland 
V.  Coall,  Ir.  R.  7  C.  L.  108. 

Stakeholder,  seeking  to  retain  part  of  stake, 
cannot  file  interpleader.  If  an  action  is  brought 
against  an  auctioneer  for  a  deposit,  he  cannot 
file  a  bill  of  intei-pleader  if  he  insists  upon  retain- 
ing either  his  commission  or  the  duty.  Mitcheli 
V.  Ilayne,  2  Sim.  &  S.  63  ;  25  B.  B.  151. 
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Auctioneer,  being  a  mere  stakeholder,  ordered 
to  pay  deposit  money  into  court,  on  retaining 
his  own  claims  on  it,  without  prejudice.  Tates 
▼.  Farehrother,  i  Madd.  239. 

Part  only  of  a  single  Claim.  ] — ^A  debtor  against 
whom  an  action  has  been  brought,  and  who  has 
had  notice  of  assignment  of  the  debt,  may  inter- 
plead as  to  part  only  of  the  claim,  and  may  dis- 
pute  the  residue.  His  application  for  relief  may 
either  be  made  in  the  action  under  Ord.  LVII. 
rr.  1,  4,  or  by  a  separate  proceeding  under  s.  25, 
Bub-s.  6,  of  the  Judicature  Act,  1873.  If  an 
interpleader  order  be  made  on  a  separate  pro- 
ceeding under  s.  25,  sub-s.  6,  of  the  Judicature 
Act,  1873,  the  judge  making  the  order  has  no 
power  to  stay  the  proceedings  in  an  action 
already  commenced  against  the  debtor.  Reading 
Y.  London  School  Board,  16  Q.  B.  D.  686 ;  54 
L.  T.  678 ;  34  W.  R.  609. 

Claims  not  Identioal.] — ^A  court  of  law  was 
not  bound  by  the  principles  which  governed 
courts  of  equity  upon  a  bill  of  interpleader,  and 
might  give  relief  although  one  of  the  parties  had 
incuntKi  to  another  a  personal  obligation  inde- 
pendently of  the  questions  of  property,  and 
the  claims  were  not  identical.  Beit  y.  Hayes, 
1  H.  &  C.  718  ;  32  L.  J.,  Ex.  129 ;  11  W.  B.  71. 

Deposit — ^Pledge.] — ^A.  sued  the  defendant,  to 
whom  he  had  intrusted  a  policy  for  certein 
purposes,  and  declared  in  trover  and  detinue, 
and  specially  on  the  contract.  B.,  who  had 
pledged  the  policy  with  A.,  then  brought  an 
action  against  the  defendant  for  the  recovery  of 
the  policy.  An  interpleader  order  was  made, 
directing  that  the  proceedings  in  the  first  action 
should  be  stayed  till  further  order,  that  A. 
should  be  at  liberty  to  defend  the  second  action, 
indemnifying  the  defendant,  and  that  B.  should 
give  the  defendant  security  for  costs : — Held,  that 
the  order  was  rightly  made.  Tamner  v.  Earipean 
Bank,  35  L.  J.,  Bx.  151 ;  L.  R.  1  Ex.  261  ;  12 
Jut.  (N.S.)  414  ;  14  L.  T.  414  ;  14  W.  R.  675. 

Work  and  Labonr.] — ^A  plaintifE  in  his  own 
name  contracted  with  the  defendant  to  do  works, 
for  which  he  was  to  be  paid  by  instalments. 
The  works  proceeded,  and  some  instalments  were 
paid,  when  the  defendant  received  notice  from  C. 
that  the  plaintiff  was  but  his  agent  in  making 
the  contract  and  doing  the  work,  and  that  further 
payments  to  the  plaintiff  would  be  at  the  defen- 
dant's periL  The  work  was  completed  by  the 
plaintiff,  who  brought  an  action  for  the  bidance 
admitted  by  the  defendant  to  be  due  to  some 
one  : — Held,  that  the  defendant  was  entitled  to 
relief  by  way  of  interpleader.  Meynell  v.  Angell, 
32  L.  J.,  Q.  B.  14 ;  8  Jur.  (N.S,)  1211 ;  11 W.  R.  122. 

Contraet,  with  whom.] — ^Where  work  is  done 
under  a  contract,  and  an  action  is  brought  for 
the  amount  of  it  by  one  party,  but  another 
claims  to  be  entitled  to  be  paid  for  it,  and  gives 
notice  thereof  to  the  defendant : — Semble,  that 
such  a  case  is  not  within  the  1  &  2  Will.  4,  a  58, 
s.  1 ;  and  it  is  the  fault  of  the  defendant,  who 
made  the  contract,  that  he  does  not  know  with 
whom  he  contracted.  Turners,  JKendal  Corpora- 
tion, 13  M.  &  W.  171. 

A.  being  in  possession  of  iron  lying  on  the 
premises  of  the  defendants,  who  were  wharfingers, 
transferred  it  to  the  plaintiff ;  whereupon  they, 
at  the  plaintiffs  request,  placed  it  to  his  account 
in  their  books,  and  informed  him  that  they  had 


done  so.  A  claim  to  the  iron  having  been  made 
by  other  parties,  suggesting  that  it  had  been 
fraudalently  transferred  by  A.  to  the  plaintiff, 
the  defendants  refused  to  deliver  the  iron  to  the 
plaintiff,  who  brought  an  action  against  them  : — 
Held,  that  they  having  agreed  to  hold  the  iron 
for  the  plaintiff,  were  not  entitled  to  an  inter- 
pleader order.  Horton.  v.  Devon  (^EarV),  7  D.  &  L. 
206  ;  4  Ex.  497  ;  19  L.  J.,  Ex.  52. 

The  plaintiff  sold  to  the  defendant  a  rick  of 
hay,  belonging  to  a  deceased  person.  S.  after- 
wards took  out  administration  to  the  effects  of 
the  deceased,  and  claimed  the  price  of  the  hay  : 
— Held,  that  the  defendant  could  not  be  relieved. 
Javies  V.  Pritchnrd,  7  M.  &  W.  216  ;  8  D.  P.  C. 
890  :  10  L.  J.,  Ex.  92  :  4  Jur.  1188.  See  Meynell 
V.  Angell,  supra. 

Landlord  and  Tenant.] — E.  hired  a  farm,  and 
his  son  resided  on  and  managed  it,  paying  rent, 
and  taking  receipts  in  his  own  name.  The 
defendant  gave  the  son  notice  to  quit,  and  a 
valuation  of  tenant-right  was  made  by  valuers 
appointed  by  the  defendant  and  the  son.  The 
father  gave  the  defendant  notice  not  to  pay 
the  amount  of  the  valuation  to  any  one  out 
himself,  and  the  son  having  commenced  an 
action  to  recover  the  amount  of  the  valuation, 
the  defendant  applied  for  an  interpleader  order  : 
— Held,  that  this  was  a  case  for  interpleader, 
and  that  if  the  father  was  dissatisfied  with  the 
valuation,  he  might  apply  to  the  court  for  relief. 
Iham  V.  Wright,  12  L.  T.  77  ;  13  W.  R.  468. 

Upon  the  death  of  a  landlord,  the  tenant,  in 
ignorance  of  the  rights  of  the  parties,  attorned 
to  and  paid  rent  to  A.,  who  claimed  as  devisee. 
The  right  of  A.  to  the  property  was  afterwards 
disputed  by  B.,  the  heir  :— Held,  that  the  tenant 
might  maintain  a  bill  of  interpleader  against  A. 
and  B.  Jew  v.  Wood,  Cr.  &  Ph.  185  ;  3  Beav. 
579  ;  10  L.  J.,  Ch.  261  ;  5  Jur.  954.  S.  P., 
Biokardv,  JELyde,  2  Ir.  Eq.  R.  299. 

A  tenant  cannot  file  an  interpleading  bill 
against  Ins  landlord.  Where  one  claimant  seeks 
a  certain  rent  from  the  tenant  in  possession,  and 
the  other  unliquidated  damages  for  use  and 
occupation,  he  cannot  make  them  interplead. 
Johnson  V.  Atkinson,  3  Anstr.  798. 

The  rule  that  a  tenant  cannot  compel  the 
landlord  to  interplead,  does  not  prevail  where 
the  claim  of  a  third  person  arises  by  the  act  of 
the  landlord,  subsequent  to  the  commencement 
of  the  relation  of  landlord  and  tenant.  Clarke 
V.  Byrne,  13  Ves.  383. 

Tenant  cannot  file  a  bill  of  interpleader 
against  his  landlord  on  notice  of  ejectment  by  a 
stranger,  under  a  title  adverse  to  that  of  the  land- 
lord. Dungey  \,Angove,  2  Ves.  J.  304 ;  2  R.  R.  217. 

To  support  a  bill  of  interpleader  by  a  tenant, 
two  persons  must  claim  the  same  rent  in  privity 
of  tenure  and  contract,  as  in  the  case  of  mort- 
gagor and  mortgagee,  trustee  and  cestui  que  trust, 
&c.    ^.^.,2  Ves.  J.  312. 

Two  parties  claiming  adversely  an  estate 
under  the  limitations  of  a  settlement  which 
contained  a  power  of  leasing,  brought  actions 
against  a  tenant  for  rent,  reserved  by  a  lease 
made  under  the  power : — Held,  that  the  case 
was  a  proper  one  for  an  interpleader.  Berming- 
ham  V.  TuiU,  Ir.  R.  7  Eq.  221. 

A  tenant  cannot  sustain  a  bill  of  interpleader 

against  his  landlord,  unless  the  title  is  affected 

by  some  act  done  by  the  landlord  subsequently 

to  the  lease.   Cook  v.  Bosslyn  (^EarV),  1  Giff.  167  ; 

I  28  L.  J.,  Ch.  833 ;  5  Jur.  (NJS.)  973 ;  7  W.  R.  537. 
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It  is  no  objection  to  a  bill  of  interpleader  by 
tenant,  that  it  appears  bv  his  bill  that  the  rent 
was  adversely  demanded  by  two  persons,  one  of 
whom  had  a  prim&  ^ie  legal  right  to  receive  it, 
as  devisee  and  executrix  of  the  lessor,  and  the 
other  a  mere  equitable  claim  as  heir-at-law, 
where  the  adverse  claimants  were  litigating,  and 
the  tenant  threatened  with  distress.  Doran  v. 
EmriUy  2  Ir.  Eq.  B.  28. 

Two  parties  claimed  a  real  estate  under 
different  wills,  the  validity  of  which  was  in 
controversy.  An  action  being  brought  against 
the  tenant  by  one  of  the  claimants,  he  filed  a 
bill  of  interpleader  against  both  claimants,  and 
obtained  an  injunction,  on  bringing  his  rent  into 
court.  The  court  directed  an  issue  to  determine 
the  rights  of  the  defendants,  and  continued  the 
injunction  on  the  tenant  continuing  to  pay  his 
rent  into  court.  TmtmLey  v.  Deare^  S  Beav.  213. 
8.  P.,  Glover  y.  Beynolds,  16  L.  T.  113. 

Ship — Gaptaia— Olaim  to   Goods.]— Where  a 

suit  has  been  instituted  in  the  Ck)urt  of 
Admiralty  by  arrest  of  a  ship,  on  behalf  of  a 
person  claiming  to  be  the  owner  of  goods,  on  the 
ground  of  breach  of  duty  on  the  part  of  the 
master  in  not  delivering  the  goods  to  him,  and  a 
like  proceeding  has  been  instituted  in  the  same 
court  by  another  claimant  in  respect  of  the  same 
goods  : — Semble,  that  a  bill  of  interpleader  by 
the  captain  of  the  ship  will  not  lie,  on  the 
gi'ound  that  the  proceedings  are  not  against  him,' 
but  against  the  ship,  and  that  the  Court  of 
Admiralty  has  jurisdiction  to  decide  the  whole 
question.  Sahlicich  v.  Russell^  L.  B.  2  £q.  441  ; 
UW.  B.  913. 

Captain  of  the  ship  may  file  interpleader 
where  parties  claim  adversely  under  bill  of 
lading ;  but  otherwise  where  paramount  to  it. 
Lowe  V.  JUchardson,  3  Kadd.  277. 

Agents  and  Bailees.] — ^Agent  to  receive  parti- 
cular moneys,  is  bound  to  pay  same  over  to 
principal,  notwithstanding  claims  of  third  per- 
sons ;  therefore,  he  cannot  file  bill  of  interpleader. 
NwkoUon  V.  Knowles,  6  Madd.  47  ;  21  R.  R.  276. 

Where  goods  in  the  hands  of  a  bailee  have 
been  subsequently  so  treated  and  dealt  with  by 
the  bailor,  as  to  constitute  or  acknowledge  an 
apparent  title  to  them,  in  two  distinct  parties, 
the  rule  which  prevents  an  agent  from  filing  a 
bill  of  interpleader  against  his  pi-incipal  does 
not  apply.    Pearson  v.  Cardon,  2  Russ.  &  M.  606. 

Interpleader  allowed  by  a  factor  against  both 
defendants  residing  abroad,  and  one  not  appear- 
ing. The  subject,  a  policy  on  a  cargo  lost,  for 
effecting  which  the  plaintiffs  claimed  to  be 
reimbursed  their  expenses.  Martijiius  v.  Hel- 
muiJi,  Coop.  245  ;  2  Ves.  &  B.  412,  n. 

One  of  several  part  owners  of  a  ship,  acting  as 
ship's  husband,  directs  a  broker  to  effect  an 
insurance  upon  the  entirety  of  the  ship  ;  a  loss 
happens,  and  the  insurance  money  being  paid  to 
the  broker,  who  knew  what  other  persons  were 
part  owners  of  the  ship,  one  of  the  other  part 
owners  demands  payment  of  his  proportion  of 
the  insurance  money,  and  commences  an  action 
against  the  broker  to  recover  it ;  and  the  part 
owner  who  directed  the  insurance  demands  pay- 
ment of  the  whole,  and  commences  an  action  to 
enforce  such  demand  : — Held,  that  the  broker 
could  sustain  a  bill  of  interpleader  against  the 
two  claimants.  Stvnrt  v.  Welch,  4  Myl.  &  C. 
305  ;  3  Jur.  237.  And  see  Brack  v.  Douglas,  4 
Myl.  &  C.  320.  n. 


A.  delivered  goods  to  B.,  a  wharfinger,  to  be 
kept  for  him,  and  afterwards  directed  B.  to 
transfer  them  to  C,  which  was  done.  D.  then 
gave  notice  to  B.  not  to  deliver  the  goods  to  any- 
one but  him,  and  thereupon  B.  refusied  to  deliver 
the  goods  to  C,  upon  which  C.  brought  trover 
against  B.,  and  B.  filed  a  bill  of  interpleader. 
iSterwards  D.  abandoned  all  claim  to  the  goods, 
and  withdrew  his  notice: — Held,  that  the  case 
was  a  proper  case  of  interpleader,  and  that  D., 
who  had  occasioned  the  suit,  must  pay  to   the 

Elaintiff  and  the  other  defendants  their  costs  at 
iw  and  in  equity.  Mason  v.  Hamilton^  5  Sim.  1 9. 
A.  deposited  certain  iron  with  B.  &  Co.,  who 
were  wharfingers,  and  afterwards  directed  them 
to  deliver  it  to  C.  C.  applied  to  B.  &  Co.  to 
know  the  particulars  of  tne  iron  held  by  them 
on  his  account ;  and  B.  &  Co.  then  wrote  a  letter 
to  C,  saying,  that  in  compliance  with  his  request, 
they  annexed  a  note  of  the  landing  weights  of 
the  iron  transferred  into  his  name  by  A.,  and  now 
held  by  them  (B.  &  Co.)  at  his  (C.'s)  disposal. 
B.  &  Co.  subsequently  received  notice  from  D, 
that  the  iron  belonged  to  him,  and  that  it  had 
been  deposited  with  A.  as  an  agent  for  sale,  and 
that  he  had  without  authority  pledged  it  to  C. 

B.  &  Co.  then  filed  a  bill  of  interpleader  against 

C.  and  D. : — Held,  on  demurrer,  that  after  B.  & 
Co.'p  letter  to  C,  they  could  not  maintain  a  bill  of 
interpleader  against  him.  Crawshay  v.  TJiomton^ 
2  MyL  &  C.  1 ;  6  L.  J.,  Ch.  179  ;  1  Jur.  19. 

'  5002.  was  placed  in  the  hands  of  a  party  to  be 
applied  by  him  in  carrying  a  divorce  bill  through 
parliament ;  part  was  paid  to  the  solicitor  em- 
ployed in  carrying  the  bill  through  parliament, 
but  before  the  remainder  had  been  applied,  the 
depositor  died ;  the  executrix  of  the  depositor 
claimed  from  the  depositary  the  whole  deposit ; 
the  solicitor  claimed  the  sum  remaining  in  the 
hands  of  the  depositary  : — Held,  that,  under  the 
circumstances,  a  bill  of  interpleader  could  not  be 
sustained.  Moore  v.  Usher,  7  Sim.  384  ;  4  L.  J., 
Ch.  205. 

A.  having  a  claim  to  certain  property  in  India, 
agi-eed  with  B.  that  B.  should  undertake  the 
trouble  and  expense  of  recovering  it»  and  that  if 
successful  he  should  receive  half  the  value  of  the 
property  recovered.  Afterwards,  A.'s  title  having 
been  established,  A.,  with  B.'s  concurrence,  sent 
a  power  of  attorney  to  C.  to  receive  the  money, 
with  instructions  to  remit  it  to  England. 
C.  accordingly  received  the  money  and 
transmitted  a  bill  of  exchange  for  the  amount 
to  his  agent  in  England.  A.  having  refused  to 
perfoi-m  the  agreement,  B.  filed  a  bill  against 
him,  and  A.  brought  an  action  at  law  against  C. 
for  the  amount  of  the  bill.  C.  thereupon  filed  a 
bill  of  interpleader  against  A.  and  B. : — Held, 
that  C.  having  become  possessed  of  the  property 
solely  as  A.'s  agent,  it  was  not  a  proper  case  for 
intci*i)leader,  and  the  court  refused  to  allow  C.  a 
lien  for  his  costs  on  the  fund.  Watts  v.  Ham- 
mond, 3  Eq.  R.  641  ;  3  W.  R.  312. 

Warehousemen  being  private  agents,  and  not 
holding  goods  as  the  possessors  of  a  public 
bonded  warehouse,  cannot  maintain  a  bill  of 
interpleader  ;  but  where  goods  are  deposited  in  a 
public  bonded  warehouse,  a  bill  of  interpleader 
may  be  maintained  against  contending  claimants. 
Cooper  V.  De  Tastet,  Taml.  177. 

Where  a  principal  has  created  a  lien  in  favour 
of  another  person,  on  funds  in  the  hands  of  an 
agent,  the  agent  may  file  a  bill  of  interpleader 
against  his  principal  and  the  other  claimant. 
Smith  V.  Hammond,  6  Sim.  10. 
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Iiaue  u  to  Bight  to  Gk>od8,  althougli  one 
CUimant  aIm  oUiiiii  Damages.] — S.  was  the 
Agent  of  L.,  a  wine  merchant  in  Spain,  and  was 
induoed  by  the  fraudalent  representations  of 
three  persons  acting  In  collusion  to  enter  into 
separate  contracts  with  them  for  the  sale  of  wine. 
S.  transmitted  the  orders  for  the  wine  to  L.,  who 
shipped  the  wines,  and  sent  the  bills  of  lading 
to  S. ;  the  bills  of  lading  were  handed  by  8.  to 
the  three  persons  respectively  on  account  of  the 
<;ontract8  entered  into  with  them.  The  wine  so 
obtained  was  dc|)06ited  with  a  dock  com{)any, 
who  issued  warrants  for  the  same :  some  of  the 
wine  therein  mentioned  was  made  deliTerable  to 
the  order  of  one  of  the  three  persons,  and  the 
rest  to  the  order  of  another  of  them.  The  war- 
ranto were  then  pledg^ed  with  the  plaintiff  to 
secnre  advances.  L.  afterwards  served  notice 
upon  the  dock  company  not  to  part  with  the 
wine  ;  thereupon  the  company  refused  to  give  up 
the  wine  when  it  was  demanded  of  them  by 
the  plaintiff,  who  commenced  actions  claiming 
<i(^mage8  in  addition  to  the  value  of  the  wines  : — 
Held,  that  the  dock  company  was  entitled  to  an 
interpleader  order  under  1^2  Will.  4  c  58.  s.  1, 
jLnd  the  C.  L.  P.  Act,  1860,  s.  12,  for  the  right  to 
the  wine  might  be  determined  as  between  the 
plaintiff  and  L.,  and  the  actions  might  be  stayed 
as  to  that,  and  might  be  continued  as  to  the 
•claims  for  damt^ies,  and  by  issuing  the  dock 
warrants  the  dock  company  had  not  debarred 
itself  from  obtaining  relief  under  those  statutes. 
Attenhorough  v.  Londan  and  St.  Katharine  Dock 
Co.,  47  L.  J.,  C.  P.  763  ;  3  C.  P.  D.  450  ;  38  L.  T. 
404  ;  26  W.  E.  583— C.  A, 

Biioretion  of  Judge.] — The  plaintiff  sued  an 
auctioneer  for  breach  of  warranty  of  a  horse  sold 
by  auction,  and  also  for  personal  damages  caused 
through  the  horse's  vice.  B.,  the  owner  of  the 
horse,  gave  the  defendant  notice  not  to  return  or 
part  with  the  purchase-money  of  the  horse,  the 
plaintiff  having  sent  it  back  to  the  defendant. 
The  defendant  took  out  a  summons  under  Ord.  I. 
r.  2,  that  the  plaintiff  and  B.  should  interplead. 
A  judge  in  chambers  refused  to  make  the  order  : 
— Held,  that  the  judge's  discretion  was  properly 
exercised.  Wright  v.  Freeman,  48  L.  J.,  C.  P. 
276 ;  40  L.  T.  134  ;  Id.  358— C.  A. 

Before  28  ft  84  ^ot.  e.  186,  t.  12.]— The 
1  &  2  WilL  4,  c.  58,  s.  1,  did  not  apply  to  the  ca«e 
of  a  party  sued  by  one  person  for  the  price  of 
goods,  and  by  another  for  the  goods  themselves. 
Slaney  v.  Sidney,  3  D.  &  L.  250 ;  14  M.  &  W. 
«00  ;  15  L.  J.,  Ex.  72  ;  9  Jur.  995. 

Before  the  above  statute,  the  court  would  not 
^iunt  to  a  defendant  an  interpleader  rule,  on  the 
.ground  that  the  claimant  set  up  a  right  of  action 
against  him  in  respect  of  the  same  subject- 
matter,  where  it  appeared  that  the  plaintiff's 
olaim  against  the  defendant  rested  not  merely 
u{>on  the  right  of  property,  but  also  on  the  per- 
sonal contract  of  the  defendant.  Lindsey  v. 
JBamm,  6  C.  B.  291. 

A.,  professing  to  act  as  agent  of  B.,  obtained 
from  G.  an  advance  of  money,  upon  the  security 
of  plate  in  A.'s  possession  belonging  to  B. ;  after 
A.'s  death,  C.  brought  detinue  for  the  plate 
against  his  executors ;  B.  also  demanded  it  of  the 
<>xccutor8  : — Held,  not  a  case  for  an  interpleader. 
lb. 

The  Crown.] — The  court  refused  a  rule  applied 
for  by  a  defendant,  upon  affidavit,  stating  that 


the  debt  sought  to  be  recovered  in  the  action  had 
been,  under  a  writ  of  extent,  issued  against  the 
plaintiff,  returned  by  the  jury  as  seized  for  the 
Crown.  Candy  v.  Mavglutm,  6  Man.  &  G.  710  ;  1 
D.  &  L.  745  ;  7  Scott  (N.E.)  401 ;  13  L,  J.,  C.  P. 
17  ;  7  Jur.  1040. 

The  provisions  of  the  Interpleader  Act  do  not 
apply  where  the  Crown  is  a  party  interested.  Ih. 

There  being  considerable  doubts  as  to  the  title 
to  certain  money,  believed  to  be  the  proceeds  of 
a  robbery,  the  court  made  a  decree  that  the 
Crown  and  the  other  claimants  should  interplead, 
and  gave  directions  for  inquiries  as  to  the  title  to 
the  money.    Beid  v.  Stearn,  6  Jur,  (N.S.)  267. 

Poreigners.] — Semble,  that  a  foreigner,  residing 
abroad,  caimot  be  compelled  to  come  in  under 
the  act.  Patomi  v.  Campbell,  12  M.  k.  W.  277  ; 
1  D.  &  L.  397 ;  13  L.  J.,  Ex.  85 ;  7  Jur.  1139. 
S.  P.,  Lindsey  v.  Barron,  6  C.  B.  291.  But  see 
Bflmonte  v.  Aynard,  4  C.  P.  D.  852  ;  27  W.  R. 
789— C.  A.    Atfirming  40  L.  T.  627. 

Colonist!.] — Semble,  per  Parke,  B.,  that  the 
act  does  not  extend  to  the  colonies.  Colonial 
Bank  v.  Warden,  5  Moore,  P.  C.  340  ;  10  Jur.  746. 

Married  Women.] — A  married  wom<in  may 
maintain  a  claim  on  an  interpleader  issue,  in 
which  the  issue  is,  whether  the  goods  are  hers,  as 
against  the  execution  creditor.  Sfiingler  v.  HoU, 
7  H.  &  N.  65,  n. ;  2  F.  &  F.  487  ;  30  L.  J.,  Ex. 
322  ;  7  Jur.  (N.8.)  866  ;  4  L.  T.  76.;  9  W.  R.  871. 

W.,  by  will,  gave  real  and  personal  chattels  to 
his  daughter,  L.  B.,  a  married  woman  (the  plain- 
tiff), for  life,  for  her  sole  and  separate  use, 
appointing  her  executrix.  L.  B.  carried  on  the 
business  (a  colliery),  the  whole  of  which  came 
into  her  possession  (part  under  the  will  and  part 
under  a  conveyance  from  a  third  person),  as  she 
alleged,  for  her  own  benefit,  assisted  by  her 
husband.  8ome  of  these  chattels,  which  were 
used  in  the  colliery,  having  been  seized  by  C, 
the  now  defendant,  and  execution  creditor  of 
her  husband,  under  a  judgment  revived  against 
him,  the  present  issue  was  directed  to  try  whether 
the  chattels  so  seized  were  the  property  of  the  now 
plaintiff  as  against  the  now  defendimt.  At  the 
trial  the  judge  left  it  to  the  jury  to  say  whether 
the  plaintiff  really  carried  on  the  business  on  her 
own  account,  or  whether  it  was  her  husband's. 
The  jury  having  found  a  verdict  for  the  plaintiff, 
the  court  discharged  a  rule  obtained  to  set  it 
aside.  Bird  v.  Orabb,  30  L.  J.,  Ex.  318  ;  7  Jur. 
(N.S.)  866  ;  5  L.  T.  76. 


C.   PRACTICE   ON. 

1.  Pabties. 

Cestui  que  tnut.] — A  cestui  que  trust  who  is 
in  possession  of  settled  goods,  by  virtue  of  an 
authority  from  the  trustees,  is  entitled  to  the 
same  as  against  the  sheriff  seizing  them  for  the 
execution  creditor  of  a  debtor  living  in  the 
houses  wherein  such  goods  are,  and  it  is  not 
necessary  for  the  trustees  to  be  parties  to  an  inter- 
pleeuler  issue  directed  in  order  to  determine  the 
right  of  possession.  Schroeder  v.  Uanrott,  28 
L.  T.  704. 

Married  Woman.] — ^A  married  woman  may  be 
a  claimant  in  an  interpleader  issue.  Shingler  v. 
HoU,  7  H.  &  N.  65 ;  30  L.  J.,  Ex.  322  ;  7  Jur. 
(NA)  866  ;  4  L.  T.  76  ;  9  W.  R.  871.    S.  P.,  Bird 
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V.  Orahb,  30  L.  J.,  Ex.  518  ;  7  Jur.  (N.S.)  866  ;  5 
L.  T.  76. 

Glaimanti.] — ^Coiinsel  for  the  purchaser  from 
the  claimant  will  not  be  heard.  Oayton  v.  JE^in, 
1  F.  &  Jf .  722. 

Semble,  that  in  an  issue  the  claimant  should 
be  the  plaintiff,  and  the  execution  creditor  the 
defendant.    BarUey  v.  HooJt,  4  Tjr.  229. 

Where  a  new  claim  is  raised,  after  a  rule  nisi 
has  been  obtained,  the  sheriff  may  make  the  new 
claimant  a  party  to  the  rule.  Kirk  v.  Clarke^  4 
D.  P.  C,  363. 

Where  the  sheriff  applies  to  the  court  for 
protection,  no  one  has  a  right  to  be  heard 
against  the  rule,  unless  he  is  called  upon  by 
the  rule,  though  he  is  in  fact  a  claimant ;  and 
if  he  is  called  on  in  one  character  he  cannot 
appear  in  another.  Clarke  v.  Lord^  2  D.  P.  C. 
65. 


Trustee  in  Bankruptcy.] — If,  after  an 


interpleader  issue  has  been  settled,  the  execution 
debtor  files  a  petition  for  liquidation,  and  the 
trustee  under  the  liquidation  claims  the  goods  in 
respect  of  which  the  issue  has  been  directed,  the 
trustee  will,  upon  his  application,  be  added  as  a 
claimant  in  the  trial  of  the  issue.  Bird  y. 
Mathews,  46  L.  T.  612— C.  A. 

A  sheriff  having  levied  on  the  goods  of  the 
defendant,  receiv^  notice  of  his  bankruptcy, 
and  of  a  claim  by  the  provisional  assignee,  "  or 
of  any  other  persons  who  might  be  appointed 
assignees."  After  the  assignees  were  appnDinted, 
the  sheriff  obtained  an  interpleader  rule,  calling 
on  the  provisional  assignee  only  to  appear : — 
Held,  that  the  assignees  were  entitled  to  appear 
on  that  rule.   Ihheison  v.  Chandlei%  9  D.  P.  C.  250. 

Where  an  interpleader  rule  was  obtained,  and 
afterwards  a  claim  was  made  by  a  curator 
appointed  by  the  Scotch  law  to  the  property  of 
a  deceased  person,  the  court  enlarged  the  rule  to 
enable  the  defendant  to  make  such  claimant  a 
party  thereto.  Walker  v.  Xer,  12  L.  J.,  Ex.  204  ; 
7  Jur.  156. 

Substituting  Names.] — ^Where  a  plaintiff  does 
not  proceed  to  the  trial  of  an  interpleader  issue, 
the  court  will  not  permit  another  person's  name 
to  be  substituted  without  making  the  originally 
appointed  plaintiff  a  party  to  the  rule.  Lydal  v. 
Biddle,  5  D.  P.  C.  244  ;  2  H.  &  W.  302.      . 

A  horse,  pointed  out  by  A.,  an  execution 
creditor,  as  the  property  of  B.,  the  execution 
debtor,  having  been  seized  under  a  fi.  fa.,  C. 
claiming  property,  brought  trespass  against  the 
sheriff,  who  applied  for  relief.  The  court,  instead 
of  directing  an  issue,  ordered  that  the  action 
should  proceed,  and  that  A.'s  name  should  be 
substituted  for  that  of  the  sheriff,  subject  to  the 
terms  usually  imposed  where  an  issue  is  directed. 
Brown  y.  Lvdham,  6  Man.  &  G.  169 ;  6  Scott 
(N.B.)  934. 


Limiting  Defences.] — There  is  no  juris- 


diction under  Ord.  LVII.  r.  7,  to  limit  the 
defences  of  the  claimant,  who  is  substituted  as 
defendant,  to  such  defences  as  the  original 
defendant  could  raise,  since  the  words  of  Ord. 
LVII.  r.  7,  empowering  the  court  or  judge  to 
substitute  any  claimant  as  defendant  "in  lieu 
of"  the  applicant,  the  original  defendant,  do  not 
mean  that  such  claimant  should  stand  "  in  the 
actual  place  of,"  but  instead  of,  such  defendant. 
Gerhard  v.  Montagu,  61  L.  T.  564  ;  38  W.  R.  76. 


Szecation  CreditorJ — ^An  execution  creditor, 
served  with  a  sheriflr  s  rule,  is  not  bound  to 
appear  when  there  are  no  goods  liable  to  his 
execution.     Glazier  v.  Cooke,  5  N.  &  M.  680. 

If  the  execution  creditor  does  not  appear  upon 
a  rule  to  relieve  the  sheriff,  the  court  will  order 
the  sheriff  to  withdraw  from  possession,  but  will 
not  direct  the  execution  creditor  to  pay  the 
sheriff  the  costs  of  keeping  possession.  Field  v. 
Cope,  2  C.  &  J.  480  ;  1  D.  P.  0.  567  ;  2  Tyr.  458  ; 
1  L.  J.,  Ex.  175.  See  also  Eveleigh  v.  Salisbury. 
5  D.  P.  C.  369  ;  3  Bing.  (N.O.)  268  ;  3  Scott,  674, 


2.  Application. 

Jnrisdicticn— District  Begistry.]— The  Judi- 
cature Rules  confer  no  jurisdiction  upon  a  district 
registrar  of  the  High  Court  to  make  an  inter- 
pleader order.  Hood  v.  Tales,  63  L.  J.,  Q.  B. 
218;  [1894]  1  Q.  B.  240;  70  L.  T.  657;  42 
W.  R.  412. 


Liverpool  Court  of  Passage.] — The  rules 


of  the  Court  of  Passage  do  not  give  that  court 
the  jurisdiction  in  interpleader  contained  in 
Ord.  LVII.  r.  8,  of  the  Rules  of  the  Supreme 
Court,  1883,  and  that  even  if  rules  had  been 
framed  to  that  effect  they  could  not  give  such 
a  jurisdiction,  as  they  would  be  in  that  respect 
ultra  vires.  The  power  to  decide  summarily 
without  consent  questions  in  interpleader  is  not 
a  "  rule  of  law  "  within  the  meaning  of  s.  91  of 
the  Judicature  Act,  1873.  Speers  v.  Daggers,  1 
Cab.  k.  E.  503. 

Service  of  Summons  out  of  the  Jurisdiction.} 

— Where  the  plaintiffs  sued  for  goods  in  the 
possession  of  the  defendant,  and  it  appeared  that 
a  foreigner  residing  out  of  the  jurisdiction  claimed 
the  right  to  the  same  goods,  and  would  probably 
sue  the  defendant  in  respect  of  them,  the  court 
gave  the  defendant  leave  to  serve  an  interpleader 
summons  out  of  the  jurisdiction  upon  the 
foreigner.  The  effect  of  service  out  of  the  juris- 
diction in  such  a  case  is  to  give  the  foreigner 
notice  of  the  proceedings  within  the  jurisdiction, 
so  that  he  may  appear  and  prosecute  his  claim, 
or,  if  he  does  not  appear,  so  that  any  future 
claim  prosecuted  by  him  against  the  defendant 
in  respect  of  the  subject-matter  of  the  action 
within  the  jurisdiction  may  be  barred.  Credits 
Gerufideuse  v.  Van  Weeds,  53  L.  J.,  Q.  B.  142 ; 
12  Q.  B.  D.  171 ;  32  W.  R.  414  ;  48  J.  P.  184. 

Affidavits— Perm.] — An  affidavit  to  ground  an 
interpleader  rule  should  shew  that  the  apphca- 
tion  is  made  before  plea  ;  but  the  objection  may 
be  waived,  or  the  affidavits  amended.  Frost  v. 
Rayward,  2  D.  (N.S.)  801  ;  12  L.  J.,  Ex.  242 ;  7 
Jur.  179. 

A  claimant  called  upon  by  a  rule  under  the 
Interpleader  Act  to  come  in  and  state  his  claim, 
must  give  the  particulars  upon  his  affidavit,  to 
enable  the  court  to  decide  even  whether  he  is  to 
be  mfide  a  party  to  an  issue.  Powell  v.  Lock,  3 
A.  &  E.  315  ;  1  H.  &  W.  281 ;  4  N.  &  M.  852. 

Upon  a  motion  in  an  interpleader  rule,  the 
affidavits  should  be  entitled  in  the  original  cause. 
Pariente  v.  Pennell,  7  Scott  (n.b.)  834.  S.  P., 
Levi  V.  Coyle,  2  D.  (N.S.)  932  ;  7  Jur.  725. 

A  party  seeking  the  benefit  of  the  act  must 
state  in  his  affidavit  the  specific  sum  or  goods  in 
his  hands  that  are  claimed  by  a  third  person. 
BtUler  V. ,  3  L.  J.,  C.  P.  62. 
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Applioation   by  Bheriff.]— In   applying 

for  an  interpleader  summons  a  sheriff  need  not, 
as  a  general  rule,  file  an  affidavit  in  support  of 
his  application,  such  affidavit  being  wholly  un- 
necessary, and  if  he  does  so  file  an  affidavit  he 
will  not  be  entitled  to  the  cost«  of  the  same. 
His  proper  course  is  to  wait  and  see  if  an  affidavit 
is  necessary,  in  which  case  he  can  ask  for  and 
obtain  an  adjournment  for  an  affidavit  to  be 
filed.    Stacker  v.  Ileggerty,  67  L.  T.  27. 

The  sheriff  or  other  officer  need  not,  in  the 
affidavit  in  support  of  the  application,  deny 
collusion  with  the  claimants.  Bonnigvr  v.  Situb- 
man,  2  D.  P.  C.  424.  8.  P.,  Dobbins  v.  Oree^fi,  2 
D.  P.  C.  509 ;  BoTid  v.  Woodhall,  2  0.  M.  &  R. 
601  ;  4  D.  P.  C.  351 ;  1  Tyr.  &  G.  11 ;  5  L.  J., 
Ex.9. 

Claimaiit  or  BzeeuUon  Creditor.] — ^An 

affidavit  from  a  claimant  himself  is  not  necessary 
to  entitle  him  to  call  upon  the  judge  to  make  an 
order  for  a  feigned  issue.  Webtter  v.  Delajield, 
7  C.  B.  187  ;  6  D.  &  L.  597  ;  18  L.  J.,  C.  P.  186  ; 
13  Jur.  636. 

It  is  not  necessary  for  an  execution  creditor, 
appearing  upon  a  motion,  to  produce  an  affidavit. 
Angu*  V.  Wootton,  3  M.  &  W.  310 ;  1  H.  &  H.  46 ; 
7  L.  J.,  Ex.  82. 

ITo  Collntion.]— Where  a  bill  of  inter- 


pleader  is  filed  by  the  officer  of  a  company  on 
behalf  of  the  company,  the  affidavit  annexed 
ought  to  state,  not  that  the  plaintiff  does  not 
collude,  but  that,  to  the  best  of  his  knowledge 
and  belief,  the  company  do  not  ooUude  with  the 
defendants.  Jiignold  v.  Audland,  11  Sim.  28 ; 
9  L.  J.,  Ch.  266  ;  5  Jur.  51.  See  also  10  L.  J., 
Ch.  91. 

The  plaintiff  in  an  interpleader  suit  being 
abroad,  leave  was  given,  valeat  quantum,  to  file 
the  bill  without  his  affidavit  of  no  collnsion,  but 
with  an  affidavit  by  his  solicitor  of  his  belidE  that 
there  was  no  collusion.  Zarabrie  v.  Brown,  1 
De  G.  &  J.  204  ;  26  L.  J.,  Ch.  416 ;  5  W.  R.  638  ; 
Affirming  23  Beav.  607. 

Where  in  an  interpleader  suit  there  are  several 
plaintiffs  residing  in  different  parts  of  the 
country,  and  there  is  evidence  that  they  all  con- 
ducted their  business  through  the  same  agent  in 
London,  and  solicitor,  the  court  will  allow  the 
bill  to  be  filed  upon  an  affidavit  of  no  collusion 
by  such  agent  aQd  solicitor  only,  but  will  not 
thereupon  grant  the  ordinary  injunction  till  the 
hearing,  but  merely  an  interim  order  for  a 
reasonable  time  upon  an  understanding  that  the 
plaintiffs  will  themselves  in  the  meantime  make 
the  requisite  affidavit.  KeUoH  v.  Barter,  2 
Hem.  &  M.  334  ;  33  L.  J.,  Ch.  705 ;  10  Jur. 
(N.8.)  611  ;  10  L.  T.  491  ;  12  W.  R.  857. 

Where  it  appeared  that  there  was  not  sufficient 
time  subsequently  to  settling  the  bill,  for  all  of 
the  plaintiffs  to  make  the  usual  affidavit  as  to 
collusion  between  themselves  and  the  defendants. 
The  court  permitted  the  bill  to  be  filed  upon  the 
affidavit  of  some  of  the  plaintiffs  only.  Olavcr 
v.  Reynoldt,  16  L.  T.  84. 

An  interpleader  bill  cannot  be  filed  without  an 
affidavit  by  all  the  plaintiffs  as  to  no  collusion, 
imless  a  satisfactory  reason  can  be  given  why 
some  of  the  plaintifb  have  not  joined  in  such 
affidavit.     (Hbbe  v.  Qibbe,  5  W.  R.  243. 

Trial  bj.1 — ^Where  an  application  is  made 


to  the  court  by  the  sheriff,  the  court  cannot  try 
the  rights  of  the  different  claimants  upon  affidavit 


but  must  direct  an  issue.  Allen  v.  Oibbon,  2 
D.  P.  C.  292  ;  Braniadge  v.  Adthead,  2  D.  P.  0. 
59  ;  3  L.  J.,  Ex.  54. 

Time  for.] — ^An  action  of  trover  was  commenced 
on  the  29th  of  December,  and  the  delaration  was 
delivered  on  the  12th  of  January,  after  which 
the  defendant  twice  obtained  time  to  plead  : — 
Held,  that  a  rule  obtained  by  the  defendant  on 
the  23rd  was  not  too  late.  Barnes  v.  Bank  of 
England,  1  W.  W.  &  H.  50. 

A  bill  of  interpleader  oaght  to  be  filed  imme- 
diately after  or  before  the  commencement  of 
proceedings  at  law,  and  not  to  be  delayed  till 
after  a  judgment  or  verdict  has  been  obtained. 
Ckn-nUh  v.  Tanner,  1  Y.  &  J.  333.  8.  P.,  Larahrie 
V.  Brown  1  De  G.  &  J.  204  ;  26  L.  J.,  Oh,  605  ;  5 
W.  R.  538. 

The  institution  of  a  suit  in  equity,  by  one  of 
two  claimants  of  a  fund,  without  making  the 
other  claimant  a  party,  for  the  purpose  of  enforc- 
ing payment  from  a  stakeholder,  is  no  bar  to  the 
subsequent  institution  by  the  stakeholder  of  an 
interpleader  suit,  or  to  the  obtaining  by  him  in 
the  interpleader  suit  of  an  injunction  extending 
as  well  to  the  prior  proceedings  in  equity  as  to 
proceedings  at  law.  Prudential  Assurance  Co. 
V.  Tlwmas,  37  L.  J.,  Ch.  202 ;  L.  R.  3  Ch.  74  : 
16  W.  R.  470. 

It  is  no  objection  to  a  bill  of  interpleader  that 
it  is  filed  after  verdict  at  law,  where  the  effect  of 
the  action  at  law  was  to  ascertain  the  quantum 
of  damages  due  on  the  claim  of  the  plaintifE  at 
law  (a  defendant  in  equity).  Hamilton  v.  Marks, 
5  De  G.  &  Sm.  638. 

Where  a  plaintiff  in  an  interpleader  suit  had 
previously  set  up  a  claim  of  lien,  and  had  pleaded 
it  in  defence  to  an  action  : — Held,  that  this  was  no 
bar  to  an  interpleader  order  being  made  on  the 
terms  of  the  plaintiff  withdrawing  his  plea  and 
paying  the  costs  at  law  and  in  equity  up  to  the 
time  of  such  withdrawal.  Jacohson  v.  Black- 
hurst,  2  John.  &  H.  486. 

Partleulan  of  Goods  Soiled  by  Plaintiit]— -A 

sheriff  seized  certain  goods  as  the  property  of  the 
defendant,  which  were  claimed  by  the  defendant's 
wife  as  her  separate  property.  The  wife  applied 
for  an  order  that  the  sheriff  should  deliver  par- 
ticulars of  the  goods  seized : — ^Held,  that  the 
application  must  be  refused.  Bauly  v.  Krooh, 
65  L.  T.  377. 

Varying  Order — ^Reforenoe.] — On  an  applica- 
tion to  a  judge  an  order  was  made,  by  consent  of 
all  parties,  to  refer  the  caase  on  certain  terms  to 
a  barrister,  instead  of  an  issue  being  directed. 
The  court  refused  to  grant  a  rule  nisi  for  varying 
the  order,  by  introducing  a  fresh  term  into  the 
reference,  in  consequence  of  information  which 
one  of  the  parties  (an  administratrix)  had  obtained 
since  the  hearing  at  chambers.  Brake  v.  Brown, 
2  C.  M.  &  R.  270  ;  5  Tyr.  1067  ;  4  L.  J.,  Ex.  313. 

Order  to  Withdraw.] — ^A  judge  at  chambers 
has  power  to  order  a  sheriff  to  withdraw  without 
directing  an  issue.  Englebach  v.  Ni'Setm,  44  L.  J., 
C.  P.  396  ;  L.  R.  10  C.  P.  645  ;  32  L.  T.  831. 


Issue  of  Writ  Pending  Hearing.  ]~Pending 
the  hearing  of  an  interpleader  summons  by  a 
judge  in  chambers,  a  plaintiff  issaed  a  writ  of 
summons,  and  the  defendant  gave  an  under- 
taking to  appear  to  it : — Held,  that  the  writ  was 
properlv  issued.  Hooke  v.  Ind,  Coope  ^  Co.,  36 
L.  T.  467. 
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Killing  Sheriff  to  return  Writ  pending  lame.] 

— Pending  an  interpleader  issue  as  to  the  property 
in  goods  seized  by  a  sherifE  ander  a  fi.  fa.,  the 
execution  creditor  has  not  an  absolute  right  to 
an  immediate  return  of  the  writ.  A  ngell  v.  Bad- 
deley,  47  L.  J.,  Ex.  86  ;  3  Ex.  D.  86  ;  37  L.  T. 
653 ;  26  W.  R.  137— C.  A. 

A  sheriff  having  seized  goods  under  a  fl.  fa., 
three  different  persons  put  in  claims  to  separate 
portions  of  the  goods.  The  sheriff  Interpleaded, 
and  three  separate  interpleader  orders  were  made. 
One  of  the  claimants,  in  pursuance  of  the  order, 
paid  into  court  the  value  of  the  goods  claimed  by 
him,  to  an  amount -sufficient  to  answer  the  debt. 
The  other  two  claimants  disobeyed  the  order; 
but  the  sheriff,  instead  of  selling  the  goods 
cLidmed  by  them,  abandoned  possession  of  the 
whole.  The  execution  creditor,  thereupon, 
obtained  a  side-bar  rule  calling  on  the  sheriff  to 
return  the  writ : — Held,  that  he  had  no  right  to 
such  return,  and  that  the  side-bar  rule  ought  to 
be  set  aside.    lb. 

3.  BABRn^o  Claims. 

Claimant  not  Appearing.] — Claimants  neglect- 
ing to  appear  are  precluded  by  the  terms  of  the 

1  ule  from  enforcing  their  claims.    Ford  v.  DUlon^ 

2  N.  &  M.  662  ;  5  B.  &  Ad.  885. 

Goods  consigned  to  A.,  and  warehoused  at  the 
Ijondon  docks,  were  claimed  by  B.  The  dock 
company  required  an  indemnity  from  A.,  the 
original  consignee,  before  they  delivered  them  to 
him.  A.  refused,  and  brought  an  action  of  trover, 
with  coimts  for  special  damage,  for  the  detention. 
On  motion  by  the  company  for  relief,  B.,  upon 
•due  notice,  not  appearing,  the  court  held,  that 
the  claim  of  B.  against  the  company  was  barred, 
but  that  A.  ought  not  to  be  precluded  from 
recovering  for  his  special  damage,  if  any.  The 
rule  was  made  that,  on  ^  the  defendant's  under- 
tiiking  to  deliver  up  the  goods,  then  if  A.  should 
accept  the  same,  the  action  should  be  discon- 
tinued on  payment  of  costs  by  the  defendant ; 
but  if  A.  should  go  on  with  the  action,  the  count 
in  trover  should  be  struck  out,  and  A.  proceed  for 
the  special  damage  only.  Lucas  v.  London  Dock 
eo.,  4  B.  &  Ad.  378. 

Costs.  J — ^When  an  adverse  claim  is  set  up 


to  goods  seized  by  the  sheriff,  and  the  latter 
applies  to  the  court  for  relief,  and  the  adverse 
party  does  not  appear  to  support  his  claim,  the 
•court  will  bar  his  claim  as  to  the  sheriff,  and 
make  him  pay  the  judgment  creditor  his  costs  of 
appearing  on  the  sheriffs  rule,  but  will  not  allow 
the  sheriff  his  costs.  Bowdler  v.  Smithy  1  D.  P.  C. 
417.     See  also  cases  post,  col.  390. 

Bzecution  Creditor.] — When  an  execution 
•creditor  does  not  appear  on  being  served  with  the 
sheriffs  rule,  the  court  cannot  bar  his  claim. 
Danrdger  v.  HxTixmuHy  2  D.  P.  C.  424. 

Goods  being  seized  by  the  sheriff  under  a  fi.  fa. 
were  claimed  advensely  to  the  execution  creditor. 
On  an  interpleader  rule,  obtained  by  the  sheriff, 
the  claimant  and  the  sheriff  appeared,  but  not 
the  execution  creditor.  The  claimant  supported 
his  title  by  affidavit.  The  court  refused  to  order 
^nerally  that  the  execution  creditor  should  be 
barred  of  his  demand ;  but  made  a  rule  that  the 
sheriff  should  withdraw  from  possession,  and  the 
execution  creditor  take  no  proceedings  against 
him  in  respect  of  the  goods  non-claimed.  Vohle 
V.  Oummifu,  7  A.  &  E.  580 ;  2  N.  &  P.  575 ; 
W.  W.  &  D.  682 ;  7  L.  J.,  Q.  B.  12. 


Xiseondnet.] — ^Where  the  execution  cre- 
ditor did  not  appear,  and  it  was  doubtful  whether 
the  sheriff,  wno  had  acted  under  his  express 
direction,  had  not  misconducted  himself  sabee- 
quently  to  the  seizure,  the  court  made  an  order 
that  the  execution  creditor  should  be  barred 
against  the  claimant,  and  the  goods  restored  to 
the  latter  ;  the  claimant  to  be  at  liberty  to  bring: 
an  action  against  the  sheriff  for  misconduct,  pro- 
vided it  should  turn  out  that  he  had  been  guilty 
of  any ;  and  also  if  there  had  been  any  misconduct 
in  the  execution  creditor  in  giving  directions  to  the 
sheriff,  to  bring  an  action  against  him.  liewit  v. 
Jones,2  M.  k.  W.203 ;  2  Gale, 211 ;  6L.  J.,  Ex.  61. 

Estoppel. ]— A  sheriff  levied  upon  goods  in  the 
possession  of  the  defendants,  who  were  agents 
for  their  sale,  and  who  proceeded  with  the  sale 
which  had  then  been  advertised.  The  defendants, 
by  inadvertence,  failed  to  appear  upon  an  inter- 
pleader summons  taken  out  by  the  sheriff  in  the 
action  concerning  which  he  was  obeying  the 
writ  of  fi.  fa.,  and  the  defendants  were  barred. 
They  subsequently  attempted  to  rescind  the 
order,  but  failed,  and  their  appeal  to  the  court 
was  also  dismissed.  This  action  was  brought  to 
recover  the  proceeds  of  the  sale : — Held,  that 
the  defendants  could  not  set  up  as  a  defence  to 
the  action  the  facts  by  which  they  claimed  to  be 
entitled  to  the  goods  upon  which  the  sheriff  had 
levied.     Williams  v.  Richardson,  36  L.  T.  505. 

4.  Issue. 

Xistake  in.] — A  mistake  appearing  on  the  face 
of  an  interpleader  issue,  as  to  the  statute  under 
which  it  is  directed,  does  not  invalidate  the  issue. 
Saunderson  v.  Perrin,  22  L.  T.  419. 

Fartionlars,  Order  for.]  —  When  an  inter- 
pleader issue  is  settled  in  the  common  form  to 
try  whether  the  goods  seized  "or  any  part 
thereof"  were  at  the  time  of  the  seizure  the 
property  of  the  claimant,  and  it  appears  that  the 
claimant  claims  a  part  only,  the  goods  seized 
being  more  than  sufficient  to  satisfy  the  judgment 
of  the  execution  creditor,  the  claimant  will  be 
ordered  to  specify  the  goods  claimed  by  him. 
Price  V.  Plummer,  25  W.  R.  45. 

When  a  claimant  in  an  interpleader  issue  did 
not  claim  all  the  goods  seized,  and  he  had  been 
ordered  to  specify  which  of  the  goods  he  claimed, 
but  had  neglected  to  do  so,  and  gone  to  trial 
claiming  all : — Held,  a  verdict  having  been  fomid 
for  the  claimant  as  to  a  portion  only  of  the  goods, 
that  he  and  not  the  execution  creditor  was 
entitled  to  the  amount  paid  into  court  under  the 
interpleader  order.  PI u muter  v.  Price,  39  L.  T. 
657— C.  A.     Reversing  26  W.  R.  682. 

Interrogatories.]  —  Interrogatories  may  be 
delivered  in  an  interpleader  issue.  White  v, 
Watt»,  12  C.  B.  (N.S.)  267 ;  31  L.  J.,  0.  P.  381 ; 
6  L.  T.  387. 

Form  of  Isine.] — A  feigned  issue,  in  the  fonn 
of  a  wager,  dii-ected  under  the  Interpleader  Act, 
is  not  illegal  by  the  prohibition  of  actions  upon 
wagers  by  virtue  of  the  above  statute,  Luard  v. 
Butcher,  2  0.  B.  858  ;  3  D.  &  L.  815  ;  15  L.  J., 
C.  P.  187. 

The  form  of  issue  given  in  the  schedule  to  the 
act  is  not  compulsory.    Ih, 

Title  of  Parties.] — An  issue  is  for  the  pur- 
pose of  informing  the  conscience  of  the  court  as 
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to  whether  the  plaintiff  or  the  defendant  is  entitled 
to  the  goods  in  dispute ;  therefore,  the  court  will 
not  allow  either  party  to  give  evidence  of  a  jus 
tertii.  Came  v.  Brire,  7  M.  &  W.  183 ;  8  D.  P.  C. 
884  ;  1  H.  &  W.  23  ;  10  L.  J.,  Ex.  28  ;  4  Jur.  1115. 

Under  a  feigned  issue  brought  to  try  the  right 
of  proj)erty  in  goods  which  had  been  seized  under 
an  execution  against  A. : — Held,  that  the  question 
for  the  jury  was  not,  whether  the  goods  wei'e  the 
property  of  the  plaintiff  in  a  feigned  issue,  or  of 
A.,  out  merely,  whether  they  were  or  were  not 
the  property  of  the  former.  Green  v.  Rogert^  2 
Car.  &  K.  148. 

In  an  issue  directed  between  the  partners  of  a 
banking  company  and  certain  defendants,  to  try 
whether  the  defendants,  as  partners  in  a  joint- 
stock  company,  were  indebted  to  the  banking 
company : — Held,  that  it  was  no  defence  to  shew 
that  some  of  the  defendants  were  also  partners 
in  the  banking  company,  as  the  issue  was 
directed  to  ascertain  the  fact  of  the  defendants 
being  indebted  and  was  not  to  be  determined, 
like  an  action,  bv  the  legal  rights  of  the  parties. 
JBomnquet  v.  WootJftrrd,  D.  &  M.  419 ;  6  Q.  B. 
310 ;  13  L.  J.,  Q.  B.  93. 


7aet   of  Bankmptoy.] — On  a   feigned 


issue  between  execution  creditor  and  assignees, 
the  declaration  reciting  an  execution  and  liat  in 
bankruptcy,  and  a  wager  on  the  question 
*' whether  the  execution  was  valid  against  the 
fiat,"  the  plaintiff  is  not  entitled  by  the  terms  of 
the  issue  to  dispute  the  bankruptcy.  Linnet  v. 
Chaffert,  4  Q.  B.  762  ;  D.  &  M.  14. 

Goods  of  S.  having  been  taken  under  a  fi.  fa., 
the  assignees  of  S.  (who  has  been  declared  a 
bankrupt)  preferred  a  claim ;  whereupon  an 
issue  was  directed,  in  which  the  assignees  were 
the  plaintilEs,  and  the  execution  creditors  the 
defendants,  to  try  whether,  *'  at  the  time  of  the 
seizure,  the  plaintiffs  were  entitled  to  the  goods, 
as  against  and  free  from  the  execution,  or  whether 
the  goods  were  subject  and  liable  to  be  so  seized 
and  levied  under  the  writ  or  not  as  against  the 
plaintiffs  "  : — Held,  that  this  put  in  issue  all  the 
requisites  of  the  bankruptcy.  Lott  v.  Melville^ 
3  Scott  (N.B.)  346  ;  3  Man.  &  G.  40  ;  9  D.  P.  C. 
882 ;  10  L.  J.,  C.  P.  279  ;  5  Jur.  436. 

Where  goods  had  been  purchased  by  a  married 
woman  out  of  the  produce  of  her  separate  estate, 
which  goeds  had  b«en  seized  by.  the  sheriff  under 
an  execution  agtsost  her  husband,  and  an  issue 
had  been  directed  between  the  execution  creditor 
and  the  trustees  of  the  marriage  settlement,  for 
the  purpose  of  trying  their  respective  rights  ;  but 
the  form  of  the  issue  was,  whether  the  goods  in 
question  were  the  goods  of  the  husband — the 
court  would  not  allow  the  trustees  to  give  in 
evidence  that  the  husband  had  become  a  bankrupt 
a  second  time,  and  had  not  paid  15«.  in  the  pound, 
for  the  purpose  of  shewing  that  the  property  in  the 
goods  was  not  in  him,  but  in  his  assignees.  Came 
V.  BHceJM.,&.W.  183  ;  1  H.  &  W.  23  ;  8  D.  P.  C. 
884  ;  10  L.  J.,  Ex.  28  ;  4  Jur.  1115. 

Goods  seized  under  a  fi.  fa.,  issued  by  A.  against 
B.,  were  claimed  by  C.  In  a  feigned  issue 
between  C.  and  A.,  to  try  whether  the  goods  were, 
at  the  time  of  the  seizure,  the  goods  of  C,  it  is 
competent  to  A.  to  negative  the  title  of  C.,  by 
shewing  that  the  goods,  though  seized  by  A.,  and 
claimed  by  C,  passed  to  the  assignees  of  B.  by 
relation  to  an  act  of  bankruptcy  committed  by 
B.  before  the  seizure,  and  before  the  conveyance 
under  which  C.  claims.  Chase  v.  Gobies  2  Man. 
&  G.  930 ;  3  Scott  (N.m.)  246 ;  10  L.  J.,  C.  P.  216. 


Validity  of  EzacutioB— Prior  Claims.! — 

On  the  4th  of  March  the  sheriffs  of  London 
entered  upon  premises  of  A.  under  a  fi.  fa.,  at  the 
suit  of  B.,  A.'s  goods  being  then  already  under 
seizure,  upon  an  execution  of  the  suit  of  G.,  by 
an  officer  of  the  Lord  Mayor's  Court,  and  the- 
landlord  of  the  premises  being  also  in  for  rent. 
On  the  9th  a  fiat  in  bankruptcy  was  awarded 
against  A.  On  6th  April  the  landlord  sold  all 
the  goods,  and  after  paying  C.'s  execution,  and 
retaining  the  amount  due  to  himself  for  rent,  paid 
the  residue  into  court,  to  abide  the  event  of  an 
issue  between  A.*8  assignees  and  B.,  as  to  whethcr* 
at  the  date  and  issuing  of  the  fiat,  the  assignees- 
were  entitled  to  the  goods  as  against  B. : — Held,, 
that  it  was  not  competent  to  the  assignees, 
under  this  issue,  to  set  up  either  the  prior  execu- 
tion or  the  distress  to  defeat  the  claim  of  B.. 
Belcher  v.  Patten,  6  C.  B.  608  ;  6  D.  &  L,  370  ^ 
18  L.  J.,  C.  P.  69. 

Onu  of  Proof-— Issue  between  Tmitee  for 
Creditors  and  Execution  Creditor — IrroTOoability 
of  Deed.l — ^When  a  debtor  has  made  an  assign- 
ment of  nis  property  to  a  trustee  for  the  benefit 
of  his  creditors  generally,  and  when  the  trustee- 
sets  up  this  deed  of  assignment  against  an  exe- 
cution creditor,  the  onus  of  proving  that  the 
deed  is  irrevocable  and  binding,  as  against  such 
execution  creditor,  lies  on  the  trustee ;  that  is, 
the  trustee  has  to  prove  that  the  deed  has  gone 
beyond  the  stage  of  being  revocable,  by  shewing 
that  it  has  been  communicated  to  a  creditor,  and 
assented  to,  or  at  least  not  dissented  from,  by 
him.  The  burden  of  giving  such  affirmative 
evidence  lies  on  the  person  setting  up  the  deed 
against  the  execution  creditor.  Adnitt  Y.Handty 
57  L.  T.  370. 

Jus  tertii.] — Upon  the  trial  of  an  issue  under 
a  sheriff*s  interpleader  between  a  claimant  andl 
the  execution  creditor,  in  the  absence  of  any 
evidence  of  title  on  the  part  of  the  claimant,  or 
if  the  claimant's  interest  be  shewn  to  have  passed' 
to  a  third  person,  the  execution  creditor  is. 
entitled  to  succeed.  Richards  v.  Jenkins,  56 
L.  J.,  Q.  B.  293  ;  18  Q.  B.  D.  451  ;  56  L.  T.  591  ;. 
35  W.  R.  355— C.  A. 

A  mortgagor  of  a  house  with  the  trade  fixtures 
subsequently  granted  to  the  claimant  a  bill  of 
sale  of  the  chattels,  including  the  trade  fixtures 
upon  the  premises.  The  trade  fixtures  and  other 
chattels  were  taken  in  execution  under  a  judg- 
ment against  the  mortgagor.  In  an  interpleader 
issue  between  the  claimant  and  the  execution 
creditor :  —  Held,  that  the  claimant  having 
become  possessed  of  the  equity  of  redemption  in 
the  goods  under  the  bill  of  sale  was  entitled  to 
them  as  against  the  execution  creditor.  Ricliards 
V.  Jenkins  (18  Q.  B.  D.  451),  distinguished.  Usher 
V.  Martin.  59  L.  J.,  Q.  B.  11  ;  24  Q.  B,  D.  272  ; 
61  L.  T.  778. 

Prior  Bills  of  Sale.] — ^Upon  an  inter- 
pleader issue,  whether  goods  and  chattels  seized 
in  execution  were  "at  the  time  of  the  seizure 
the  goods  and  chattels  of  the  plaintiff,"  the 

Elaintiff  proved  a  bill  of  sale  of  the  goods  to 
imself  : — Held  that  the  defendant  by  way  of 
answer,  might  set  up  a  prior  bill  of  sale  to  & 
third  party.  Gadsden  v.  Barrow,  9  Ex.  514  ;  2 
C.  L.  R.  1063  ;  23  L.  J.,  Ex.  134 ;  2  W.  R.  241. 

An  interpleader  issue  between  an  assignee  of 
goods  and  execution  creditors,  stated  the  ques- 
tion to  be  **  whether,  at  the  time  of  the  delivery 
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of  the  writ  to  the  sheriff,  the  goods  seized  by 
him  and  claimed  respectively  by  the  claimants, 
were  the  property  of  the  respective  claimants  " : 
— Held,  that  the  meaning  of  the  issue  was 
whether  the  assignor  had  any  goods  which  the 
plaintiff  had  a  right  to  take  in  execution;  and  that 
it  was  not  competent  to  the  defendant  to  defeat 
the  plaintiff's  title  by  shewing  a  prior  bill  of 
-Hale  to  a  third  party,  which  was  void  on  account 
of  non-compliance  with  17  &  18  Vict.  c.  36,  s.  1. 
Edwards  v.  Engluh,  7  £1.  &  BL  564 ;  26  L.  J., 
Q.  B.  193  ;  3  Jur.  (N.8.)934  ;  5  W.  B.  507. 

A.  conveyed  goods  by  bill  of  sale  to  B.  By  a 
■second  bill  of  sale  A.  conveyed  the  same  goods  to 
C  A.  having  become  bankrupt,  and  the  first 
bill  of  sale  not  having  been  duly  registered,  A.'s 
jLssignces  brought  trover  for  the  goods : — Held, 
that  B.  could  not  set  up  the  bill  of  sale  to  0. 
against  the  assignees.  Nicholson  v.  Cooper^ 
4)  H.  &  N.  384. 

Validity  of  AstigiiiiiftBt— mtra  Tires.1  —  A 

railway  company  being  sued  by  the  assignee  of 
■a  Lloyd's  bond  given  by  them,  compromise  the 
action  before  judgment  by  assigning  their  rolling 
stock  to  secure  the  money  advanced  by  the 
assignee.  Some  of  the  rolling  stock  was  after- 
waixls  taken  in  execution  by  another  creditor 
•of  the  company  : — Held,  in  an  interpleader  issue 
between  the  two  creditors,  that  evidence  ought 
not  to  be  admitted  which  tended  to  shew  that 
the  bond  was  illegal,  the  assignee  having  taken  it 
without  notice  of  any  illegality ;  and  that 
whether  the  assignment  of  the  rolling  stock 
was  ultra  vires  and  illegal  or  not,  still,  as  it  was 
made  in  lieu  of  judgment,  its  legality  was  not  in 
question  on  this  issue,  and  the  assignee  was 
•entitled  to  the  rolling  stock  as  against  the 
•execution  creditor.  Blackmitre  v.  Yates.  36 
L.  J.,  Ex.  121 ;  L.  R.  2  Ex.  225  ;  16  L,  T.  288  ; 
Jo  W.  R.  750. 


Woman  Living  apart.]— On  an  inter- 
))leader  at  the  instance  of  a  sherin,  an  issue  was 
tiied,  whether  certain  goods  seized  were  the 
j[)roperty  of  the  claimant  as  against  the  execu- 
tion creditor,  when  it  appeared  that  the  claimant 
was  a  married  woman  living  apart  from  her 
Jiusband  in  adultery  with  the  execution  debtor, 
and  the  goods  were  seized  in  a  house  in  which 
they  were  living  together.  The  judge  told  the 
jury  that  the  question  was  whether,  looking  at 
the  subject  as  if  the  claimant  had  been  a  single 
woman  as  between  her  and  the  execution  debtor, 
the  goods  belonged  to  him.  The  jury  having 
found  a  verdict  for  the  claimant : — Held,  that 
the  venlict  was  right,  notwithstanding  that  the 
•claimant  was  a  married  woman.  S/tingler  v. 
Ifolt,  7  H.  &  N.  65  ;  30  L.  J.,  Ex.  322 ;  7  Jur. 
<N.s.)  866  ;  4  L.  T.  76  ;  9  W.  R.  871. 

Ctoods  Lent.] — ^In  an  interpleader  issue,  to  try 
whether  goods  were  the  property  of  the  plaintiff, 
as  against  the  execution  creditor,  it  was  proved 
that  the  goods  were  at  the  time  of  the  seizure,  in 
the  ))ossession  of  the  execution  debtor,  to  whom 
they  had  been  let  by  the  plaintiff.  The  goods 
Avere,  in  fact,  the  property  of  W.,  who  had  lent 
I  hem  to  the  plaintiff,  who  was  his  agent,  aUow- 
ing  her  to  let  them,  as  owner,  to  whom  she 
would  : — Held  that  the  plaintiff  had  sustained 
iher  claim.  Gree/i  v.  Stevens,  2  H.  &  K.  146 ;  5 
W.  R.  497. 

Title  to  Deodi — Dnress.] — The  defendants 
issued  a  commission  of  lunacy  against  the  plain- 


tiff, and  at  the  hearing  before  the  oommissionery 
an  agreement  was  entered  into,  that  the  proceed- 
ings  should  be  dropped  in  consideration  of  the 
plaintiff  assigning  her  property  to  trustees.  This 
agreement  was  signed  by  her  counsel,  and  in 
order  to  carry  it  out,  her  title-deeds  were  placed 
in  the  defendants'  hands.  On  the  trial  of  an 
issue,  as  to  whether  the  plaintiff  was  entitled  to 
the  deeds  notwithstanding  the  agreement : — 
Held,  first,  that  it  was  not  open  to  the  defen- 
dants to  dispute  the  title  of  the  plaintiff  to  the 
deeds  independently  of  the  agreement.  Cummingn 
V.  Ince,  11  Q.  B.  112  ;  17  L.  J.,  Q.  B.  105  ;  12 
Jur.  331. 

Held,  secondly,  that  the  agreement  was  entered 
into  under  duress,  and  was  not  binding  on  the 
plaintiff,  notwithstanding  the  consent  of  her 
legal  advisers.    Ih, 

Eyidenee  of  Title.]  —  The  question  being 
between  a  claimant  under  a  bill  of  sale  from  the 
sheriff  and  an  execution  creditor,  the  bill  of  sale, 
though  it  may  not,  per  se,  be  sufficient  prim& 
facie  evidence  of  the  title  of  the  claimant,  is  so 
coupled  with  some  evidence  of  a  prior  seizure  by 
the  sheriff.  Hor nidge  v.  Cooper,  21  lu  J.,  Ex. 
314. 

On  an  interpleader  issue  between  the  plaintiff, 
the  claimant  of  goods  and  the  execution  creditor, 
the  plaintiff  claiming  the  goods  under  an  assign- 
ment made  to  him  by  the  debtor,  as  a  security 
for  previous  advances,  an  admission  of  the  debt 
made  by  the  debtor  before  the  assignment,  in 
the  absence  of  the  defendant,  is  not  receivable 
for  the  plaintiff.  Coole  v.  Braluim,  3  Ex.  183  ; 
18  L.  J.,  Ex.  105. 

Where  goods  are  claimed  under  an  agreement, 
the  terms  of  which  are  contained  in  a  written 
instrument,  which  is  inadmissible  by  reason  of 
its  not  being  stamped,  parol  evidence  cannot  be 
received  of  the  claimant's  title  to  such  goods. 
Yorke  V.  Smith,  21  L.  J.,  Q.  B.  53  ;  16  Jur.  63. 

In  an  action  by  A.  against  B.,  the  court,  upon 
a  motion  made  by  B.,  directed  that  an  action  for 
money  had  and  received  should  be  brought  by  C. 
against  A.,  to  try  the  right  to  certain  money  : — 
Held,  that  in  an  action  brought  in  pursuance  of 
such  order,  a  special  agreement  might  be  given 
in  evidence,  which  in  ordinary  cases  would  be 
admissible  only  under  a  special  count.  Pooley 
V.  Goodwin,  5  N.  &  M.  466 ;  1  H.  &  W.  567. 

Prooeedingi  transferred  to  County  Court  — 
Jnrisdiotion— Order  on  Sheriff  to  pay  Costs.] — 

Where  interpleader  proceedings  are  transferred, 
by  an  order  in  the  oidinary  form,  to  the  county 
court,  the  sheriff  is  not  a  party  to  the  inter- 
pleader issue,  and  the  county  court  judge  has  no 
jurisdiction  to  order  him  to  pay  costs.  On  the 
making  of  sudi  an  order  the  sheriff  should  apply 
for  a  prohibition,  and  is  not  entitled  to  appeal. 
Temple  v.  Temple,  63  L.  J.,  Q.  B.  556  ;  10  R.  251. 

Estoppel  by.] — Where  on  an  interpleader 
issue  to  try  the  question  whether  the  beneficial 
interest  in  certain  goods  bequeathed  to  plaintiff 
for  her  separate  use  had  been  transferred  by  her 
to  her  husband,  a  verdict  was  found  for  the 
plaintiff : — Held,  that  this  did  not  decide  the 
question  whether  the  goods  which  the  wife  had 
in  her  separate  right,  and  to  which  the  husband 
was  entitled  merely  in  his  marital  right,  were 
subject  to  an  execution  against  him.  Bird  v. 
Crabb,  4  L.  T.  368. 

Where  goods  of  a  less  value  than  the  judgment 
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debt  haye  been  seized  by  an  execution  creditor, 
and  the  claimant  in  an  interpleader  proceeding 
In  the  county  court  has  deposited  their  value  to 
liToid  a  sale,  and  the  execution  creditor  being 
auooessfnl  in  the  interpleader,  has  received  the 
money  so  deposited  by  the  claimant,  upon  a 
second  seizure  of  the  same  goods  in  execution  of 
the  same  judgment  and  a  second  issue  between 
the  same  creditor  and  the  same  claimant,  the 
execution  creditor  is  estopped  from  denying  that 
the  goods  are  the  goods  of  the  claimant.  Haddow 
y.  MoHon,  63  L.  J.,  Q.  B.  431  ;  [1894]  1  Q.  B. 
665  ;  9  R.  276  ;  70  L.  T.  470— C.  A. 

An  assignee  of  book  debts  sued  a  debtor  for 
the  debt  assigned  and  the  assignor's  trustee 
claimed  the  money;  an  interpleader  issue  was 
ordered,  and  at  the  trial  the  trustee  disputed  the 
assignment  on  the  ground  of  notice  of  an  act  of 
bankruptcy  : —  Held,  that  after  the  issue  was 
decided  against  the  trustee,  he  could  not  set  up 
any  other  ground  upon  which  the  assignment 
could  be  imi)cached.  March,  Ex  parUy  Hilton, 
In  re,  67  L.  T.  694  ;  9  Morrell,  286. 

Trial — Agreement  to  withdraw  Juror.] — ^A 

bond  given  to  the  plaintiff  under  an  interpleader 
order  by  two  defendants,  as  security  for  a  claim- 
ant of  goods  seized  at  the  suit  of  the  plaintiff, 
contained  a  condition,  that  if  at  the  trial  of  the 
issue  the  goods  should  be  found  to  have  been  the 
property  of  the  claimant,  or  if  he  should  "  proceed 
to  try,"  according  to  the  order,  or  any  further 
order,  or  should  pay  the  value  of  the  goods,  the 
bond  should  be  void.  A  declaration  in  an  action 
on  the  bond  after  setting  out  the  condition, 
stated,  that  when  the  issue  came  on  to  be  tried, 
the  parties  agreed  to  withdraw  a  juror ;  that 
aften^'ards  an  order  was  made,  directing  the 
•claimant  to  proceed  to  trial  at  a  certain  sittings, 
and  that  he  did  not  proceed  to  trial,  or  try  : — 
Held,  that  the  declaration  was  good  ;  that  the 
condition  meant  that  the  claimant  should  try, 
and  was  not  satisfied  by  the  first  proceeding  to 
trial,  and  that  there  was  a  sufficient  breach. 
WaiiamM  V.  Gray,  9  C.  B.  730;  19  L.  J.,  C.  P.  382. 

Bight  to  Begin.]— Where  the  question 


was,  whether  goods  which  had  been  seized  by  the 
sheriff  under  a  fi.  fa.,  issued  upon  a  judgment, 
were  the  property  of  the  plaintiffs  as  assignees 
of  a  bankrupt,  or  of  the  defendant,  the  execution 
creditor,  the  defendant  pleaded  that  by  virtue  of 
the  fi.  fa.,  and  as  against  the  plaintiff,  he  was 
•entitled  to  the  proceeds  of  the  goods : — Held, 
that  the  plaintiff  were  entitled  to  begin  at  the 
trial.  Edwards  v.  Matthnos,  4  D.  &  L.  721  ;  16 
L.  J.,  Ex.  291  ;  11  Jur.  398. 

Mode  of  Trial — Jury.] — An  interpleader  Issue 
baving  been  directed,  the  issue  was  drawn  up 
for  trial  with  a  jury,  and  the  trial  took  place 
before  a  judge  and  jury.  A  new  trial  having 
\xen  ordered,  the  plaintiff  gave  notice  of  triiS 
before  a  judge  alone.  The  defendant  did  not 
give  a  coimter-notice,  but  objected  at  the  trial  to 
the  jurisdiction  of  the  judge  to  try  the  case  with- 
out a  jury : — Held,  that  it  was  not  competent  for 
the  plaintiff  to  give  such  notice,  and  that  the 
issue  could  not  be  tried  by  a  judge  without  a 
jury.  Hamlyn  v.  BetteUy,  50  L.  J.,  Q.  B.  1 ;  6 
Q.  B.  D.  63 ;  43  L.  T.  790 ;  29  W.  R.  276— C.  A. 

Isfue  Hot  an  *<AotioB.'n — ^An  interpleader  issue 
is  not  an  action  within  the  meaning  of  s.  100  of 
the  Judicature  Act,  1873,  and  the  rales  of  court 
anade  under  that  act.    Ih. 


6.   SUMUABY  ADJUDIOATION. 

OonMBt  of  Partiet.] — ^The  court  had  no  power, 
under  1  &  2  WilL  4,  c.  68,  to  dispose  summarily 
of  the  matter  in  dispute  between  the  parties  who 
appeared  on  the  sheriff*B  rule,  without  the  coa- 
sent  of  both  plaintiff  and  claimant.  Curlewit  v. 
PoeocJt,  5  D.  P.  0.  381. 

Goods  of  a  debtor  seized  by  a  sheriff  under  an 
execution  having  been  claimed  by  a  third  party, 
the  sheriff  brought  the  plaintiff  and  the  claimant 
before  a  judge,  who  decided  that  the  property 
belonged  to  the  claimant,  and  ordered  the  plain- 
tiff to  pay  the  costs  of  the  claimant  and  of  the 
sheriff,  and  the  goods  to  be  delivered  up  to  the 
claimant.  The  order  was  not  stated  on  the  face 
of  it  to  have  been  made  by  consent,  but  was,  iu 
fact,  so  made  ;  and  the  plaintiff  paid  the  costs 
accordingly ;  but  having  discovered  that  there 
was  other  property  in  the  debtor's  possession  not 
belonging  to  tne  claimant,  he  ruled  the  sheriff  to 
return  the  writ,  and,  on  his  returning  nulla  bona, 
brought  an  action  for  a  false  return  : — Held,  first, 
that  the  judge  had  no  power  under  1  &  2  Will.  4, 
c.  68,  8.  6,  to  make  such  an  order  without  the 
consent  of  the  parties.  Harrison  v.  Wright,  13 
M.  &  W.  816 ;  2  D.  &  L.  696 ;  14  L.  J.,  Ex.  196. 

Held,  secondly,  that  although  the  order  was 
bad,  as  no  consent  appeared  upon  the  face  of  it, 
still  that  it  was  binding  upon  the  parties  as  a 
decision  of  the  judge  in  the  nature  of  an  awaid, 
and  made  by  consent,    lb, 

Beferenoe  by  Judge  to  Court.] — ^A  judge  at 
chambers  referred  an  interpleader  summons  to  a 
divisional  court.  The  court  barred  the  claimant 
and  decided  the  case  without  ordering  an  inter- 
pleader issue  : — Held,  that  such  decision  was 
given  in  exercise  of  the  summary  jurisdiction  of 
a  court  or  judge  under  the  Common  Law  Proce- 
dure Act,  1860  (23  &  24  Vict.  c.  126),  s.  14,  and 
was  therefore  final  and  without  appeal.  TumtT 
V.  BridgeU,  51  L.  J.,  Q.  B,  377 ;  9  Q.  B.  D.  55  ; 
46  L.  T.  517 ;  30  W.  JR.  686— C.  A. 

Beviewing  Decision  on  Appeal.] — Where  a 
judge  disposes  summarily  of  an  interpleader 
order,  by  consent  of  the  parties,  under  the  1  &  2 
WilL  4,  c.  68,  8.  6,  and  1  &  2  Vict.  c.  45,  s.  2,  the 
court  has  no  jurisdiction  to  review  his  decision. 
ShoHridge  ▼.  Young,  12  M.  &  W.  5 ;  1  D.  &  L. 
416 ;  13  L.  J.,  Ex.  30 ;  7  Jur.  996.  Bvrgh  v. 
Schojield,  2  D.  (N.s.)  261 ;  9  M.  &  W.  478  ;  1 1  L.  J., 
Ex.  382.  S.  P.,  DoddsY.  Shepherd,  and  Tarn,  In 
re,  post,  col.  385.  Contra,  Teg  gin  v.  Langftrrd,  2 
D.  (N.B.)  467  ;  10  M.  &  W.  566 ;  12  L.  J.,  Ex.  76. 


6.  Payment  into  and  out  op  Court. 

Payment  out— At  what  Time.] — ^Where  money 
has  been  paid  into  court  by  a  staxeholder  to  abide 
the  event  of  a  feigned  issue,  the  party  succeed- 
ing cannot  take  the  money  out  before  judgment 
is  signed.  Cooper  v.  Lead  Smelting  Co.,  1  D.  P.  C. 
728 ;  9  Bing.  634 ;  2  M.  &  Scott,  810. 

When   Title  clear.]  —  An  interpleader 


order  having  been  made  for  payment  into  court 
of  a  sum  of  money,  the  freight  of  a  ship,  in  a 
dispute  between  shipowners  and  charterers,  the 
court,  on  its  appearing  t^at  the  larger  portion 
was  plainly  due  to  the  former,  ordered  it  to  be 
paid  out  of  court  to  them,  and  directed  an  action 
to  try  t^e  question  between  the  parties  (instead 
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of  an  issue),  in  order  t&at  a  oommission  might 
issue  to  examine  the  master,  who  was  about  to 
sail  on  a  voyage.  Mersey  Dock  Board,  In  re,  11 
W.  R.  283. 

Where  a  judge^s  order  has  been  obtained, 
ordering  the  payment  of  a  sum  of  money  out  of 
court  to  a  person  claiming  under  an  interpleader 
rule,  the  court  will  not  refuse  to  enforce  the  order 
of  the  judge,  though  a  suit  of  a  creditor,  against 
the  claimant,  is  pending  in  chancery ;  for  the 
light  of  the  receiver  cannot  be  recognised  where 
no  injunction  has  been  served  upon  the  officers 
of  the  court.  Smith  v.  Clinch,  2  D.  (N.S.)  48  ;  7 
Jut.  129. 


ApplieatioB,  to  whom.] — ^Where  a  judge 


has  directed  money  to  be  paid  mto  court  to  abide 
the  event  of  an  issue,  and  has  reserved  the  ques- 
tion of  costs,  an  application  for  payment  of  the 
money  out  of  court  must  be  made  to  the  same 
judge,  and  not  to  the  court.  Marks  y.  Ridgway, 
i  Ex.  8 ;  16  L.  J.,  E.x.  241. 

Order  on  Claimant  to  pay  Snm  to  Sheriff  to 
abide  Order— Ho  Order  made — ^Bight  of  Sheriff 
to  hold  Money.] — In  interpleader  proceedings  at 
the  instance  of  a  sheriff  the  claimant  and  the 
execution  creditor  were  ordered  to  proceed  to  the 
trial  of  an  issue  in  the  county  court,  and  the 
claimant  was  ordered  to  pay  a  sum  of  money  to 
the  sheriff  to  abide  the  order  of  the  county  court 
judge.  The  execution  creditor  having  withdrawn 
his  claim,  the  claimant  applied  to  the  sheriff  for 
repayment  of  the  money  : — Held,  that  the  sheriff 
was  justified  in  refusing  to  pay  until  the  county 
court  judge  made  an  order  for  payment.  Dis- 
count Banking  Co.  v.  Lamharde,  63  L.  J.,  Q.  B. 
21  ;  ri893]  2  Q.  B.  329  ;  4  R.  537  ;  69  L.  T.  223 ; 
42  W.  R.  50  ;  68  J.  P.  39.— C.  A. 

Payment  in.] — If  a  part  of  a  sum  claimed  by 
the  parties  has  been  paid  to  one  of  them  before 
adverse  claim  made,  the  adverse  claimant  has  a 
right  to  have  the  whole  sum  he  claims  paid  into 
court,  on  the  holder  applying  for  relief  under  the 
act.    Allen  v.  Oilhy,  2  D.  P.  C.  143. 

Where  a  rule  is  obtained,  calling  on  a  party  in 
a  certain  cause  to  pay  money  into  court,  the 
affidavits  should  be  entitled  in  the  original  action, 
and  not  in  the  names  of  the  parties  to  the  inter- 
pleader rule.  Levi  v.  Cityle,  2  D.  (N.s.)  932  ;  7 
Jur.  725.  S.  P.,  Pariente  v.  Penncll,  7  Scott 
(N.R.)  834. 

Costs.] — Upon  a  motion  to  obtain  out  of  court 
money  paid  in  under  an  interpleader  rule,  the 
successful  party  ia  entitled  to  the  costs  of  the 
application,  though  cause  is  shewn  in  the  first 
instance.  Cusel  or  Cusal  v.  Pariente,  8  Scott 
(N.R.)  240  ;  7  Man.  &  G.  527. 

Where  a  party  succeeds  on  an  issue,  he  has  a 
light  to  his  costs  of  applying  to  take  the  proceeds 
of  the  sale  out  of  court,  although  he  has  not 
applied  to  the  opposite  side  for  a  consent  to  take 
the  money  out.  Meredith  v.  Rogers,  7  D.  P.  C. 
596  ;  2  W.  W.  &  H.  69  ;  3  Jur.  1191. 

So  the  successful  party  as  against  the  unsuc- 
cessful is  entitled  to  the  costs  of  applying  to  the 
court  in  order  to  obtain  the  property  in  dispute 
from  the  stakeholder :  an  application  having  been 
made  to  the  latter,  and  be  having  properly 
awaited  the  decision  of  the  court  before  he  gave 
it  up.  Barnes  v.  Bank  of  England,  7  D.  P.  C. 
319  ;  1  W.  W.  &  H.  291. 


7.  Appcal. 


From  Judgment  at  Trial.]— An  appeal  will 
lie  to  the  Court  of  Appeal  from  a  judgment  on 
the  trial  of  an  interpleader  issue  tried  in  th& 
ordinary  way.  Witt  v.  Parker,  46  L.  J.,  Q.  B. 
450  ;  36  L.  T.  638  ;  25  W.  R.  618— C.  A. 

The  17  &  18  Vict.  c.  125,  s.  32,  authorises  error 
to  be  brought  upon  a  judgment  upon  a  special 
case,  stated  by  consent,  upon  the  trial  of  an 
interpleader  issue.  Oumm  v.  Tyrie,  6  B.  &  S.  298  ;. 
34  L.  J.,  Q.  B.  124  ;  13  W.  R.  436— Ex.  Ch. 

The  right  of  appeal  given  by  17  &  18  Vict, 
c.  125,  8.  34,  applies  to  an  interpleader  issue. 
Withers  v.  Parker,  4  H.  &  N.  810  ;  28  L.  J.,  Ex. 
383  ;  6  Jur.  (N.S.)  22  ;  2  L.  T.  601— Ex.  Ch. 

No  writ  of  error  lay  on  a  judgment  signed  in  a 
feigned  issue,  directed  under  1  &  2  Will.  4,  c  58, 
and  the  exchequer  chamber  quashed  such  a 
writ  for  a  variance  between  the  writ  and  the 
record  brought  up  in  pursuance  of  it,  the  judg- 
ment signed  in  pursuance  of  s.  7  not  being  a 
judgment  in  an  action.  King  v.  Simnwnds,  T 
Q.  B.  289  ;  14  L.  J.,  Q.  B.  248  ;  9  Jur.  761— Ex. 
Ch.  S.  C,  and  S.  P.,  in  Dom.  Proc.,  1  H.  L.  Cas. 
755  ;  12  Jur.  903.  S.  P.,  Thorjfe  v.  Plowden,  2 
Ex.  387. 


To  what  Court.]— Where  it  is  sought  to- 


impeach  the  judgment  of  a  judge  on  the  trial  of 
an  interpleader  issue  with  respect  only  to  the 
finding  of  the  facts  or  the  ruling  of  the  law,  and 
not  with  respect  to  the  final  disposal  of  the  whole 
matter  of  the  interpleader  proceedings,  an  appeal 
will  lie  from  such  judgment  under  s.  19  of  the 
Judicature  Act,  1873,  as  it  will  from  any  other 
judgment  or  onier  of  a  judge.  Dawson  v.  Fox^. 
54  L.  J.,  Q.  B.299  ;  14  Q.  B.  D.  377  ;  33W.R.614 
— C.  A.    See  now  53  &  64  Vict.  c.  44,  a.  1. 

When  an  interpleader  issue  has  been  tried  hj 
a  judge  and  jury  and  upon  the  finding  of  the 
juj^r  flie  judge  has,  under  Ord.  LVII.  r.  13, 
pronoimced  judgment  disposing  of  the  whole 
matter  of  the  interpleader  proceedings,  but  has 
given  leave  to  appeal,  a  party  to  the  issue  who> 
is  dissatisfied  with  both  the  finding  of  the  jury 
and  the  judgment  of  the  judge  may  appeal 
under  Ord.  XL.  r.  6,  to  a  divisional  court  of  the 
Queen's  Bench  Division,  and  under  the  Supreme 
Court  of  Judicature  Act,  1873,  8.  19,  from  that 
court  to  the  Court  of  Appeal : — Semble,  that 
Burstall  v.  Bryant  (12  Q.  B.  D.  103)  waa 
wrongly  decided.  RoMnson  v.  Tucker,  63  L.  J.,. 
Q.  B.  317  ;  14  Q.  B.  D,  371  ;  50  L.  T.  380 ;  3^ 
W.  R.  697— C.  A. 

The  appeal  from  a  judgment  of  the  court  or  a 
judge  in  any  action  or  any  issue  ordered  to  be 
tried  or  stated  in  an  interpleader  proceeding,  or 
from  the  decision  of  the  court  or  a  judge  in  a 
summary  way  in  an  interpleader  proceeding,  lies 
direct  to  the  Court  of  Appeal,  ana  in  no  case  to 
the  divisional  court ;  and  it  is  immaterial 
whether  the  judge  whose  judgment  is  appealed 
against  gives  or  refuses  special  leave  to  appeal. 
Burstall  v.  Bryant,  12  Q.  B.  D.  103 ;  49  L.  T* 
712  ;  32  W.  R.  495  ;  48  J.  P.  119. 

Proceedings  transferred  to  County  Court — 
Jurisdiction  of  Court  of  Appeal.] — ^Interpleader 
proceedings  were  transferred  under  the  Judica- 
ture Act,  1884,  s.  17,  from  the  Queen's  Bench 
Division  to  a  county  court.  On  appeal  from  the 
judgment  of  the  county  court  the  Queen's  Bench 
Division  aflirmed  that  judgment  but  gave  leave 
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to  appeal  to  the  Goort  of  Apneal : — ^Held,  that 
the  Conrt  of  Appeal  had  jurisdiction  under  the 
Jadicatnre  Act,  1878,  8.  45,  to  hear  the  appeal, 
that  jurisdiction  not  haying  heen  taken  away  by 
the  Appellate  Jurisdiction  Act,  1876,  s.  20. 
Crush  V.  Turner  (3  Ex.  D.  303)  approved. 
Thomai  v.  Kelly,  58  L.  J.,  Q.  B.  66  ;  13  App. 
Caa.  506  ;  60  L.  T.  114  ;  37  W.  R.  363— H.  L.  (B.) 

County  Court — ^Amount  not  exooeding  £80.] — 
In  an  interpleader  proceeding  under  s.  157  of  the 
County  Courts  Act,  1888,  the  value  of  the  goods 
claimed  was  less  than  20Z.,  and  the  claimant 
claimed  damages,  exceeding  202.,  against  the  high 
bailiff  and  the  execution  creditor.  At  the  hearing 
the  judge  gave  judgment  for  152.  for  the  claimant 
against  the  execution  creditor,  and  did  not  grant 
leave  to  app^: — ^Held,  that  the  execution 
creditor  had  no  right  of  appeal  under  s.  120, 
which  provides  that  there  shall  be  no  right  to 
appeal  in  proceedings  in  interpleader  where  the 
money  claimed,  or  the  value  of  the  goods  and 
chattels  claimed,  or  of  the  proceeds  thereof,  does 
not  exceed  20/.,  unless  the  judge  shall  grant  leave 
to  appeal.  Lumh  v.  Teal,  58  L.  J.,  Q.  B.  298  ;  22 
Q.  B.  D.  675  ;  60  L.  T.  451. 

An  appeal  does  not  lie,  even  by  leave  of  the 
judge,  from  the  decision  of  a  county  court  in 
proceedings  in  interpleader,  where  neither  the 
money  claimed,  nor  the  value  of  the  goods  and 
chattels  claimed,  or  of  the  proceeds  thereof, 
exceeds  20Z.  CoUU  v.  Lewie,  67  L.  J.,  Q.  B.  167  ; 
20  Q.  B.  D.  202  ;  57  L.  T.  716 ;  36  W.  R.  472. 

AVhere  in  an  interpleader  proceeding  in  a 
county  court  the  claimant  deposits  the  amount 
of  the  value  of  the  goods  claimed  as  fixed  by 
appraisement  under  s.  72  of  the  County  Courts 
Act,  1856,  he  cannot,  if  the  amount  so  deposited 
be  less  than  202.,  claim  to  appeal  under  s.  68  of 
the  act  on  the  ground  that  the  value  of  the 
goods  was  over  202.,  and  that  a  less  amount  was 
deposited  because  it  was  sufficient  to  satisfy  the 
execution  creditor's  judgment*  White  v.  Milne, 
58  L.  T.  225. 

Somxnary  Booiiion.] — Where  upon  an  inter- 
pleader summons,  the  question  is  one  of  law,  and 
the  judge  decides  it  under  Ord.  LVII.  r.  9, 
without  directing  an  issue  or  a  special  case,  his 
decision  is  final  and  conclusive,  and  no  appeal 
lies  therefrom.  Tarn,  In  re,  62  L.  J.,  Ch.  564  ; 
ri893]  2  Ch.  280  ;  2  R.  407 ;  68  L.  T.  311  ;  41 
W.  R.  897--C.  A. 

When  a  judge  at  chambers  disposes  of  the 
merits  of  an  interpleader  in  a  summary  manner 
under  the  Common  Law  Procedure  Act,  1860, 
s.  14,  his  decision  is,  by  s.  17,  final,  and  he 
cannot,  even  with  consent  of  parties,  give  a  right 
of  appeal  to  the  court ;  and  no  alteration  in  this 
respect  is  made  by  the  Judicature  Act,  1873, 
6S.  19  and  50,  taken  together  with  Ord.  I.  r.  2. 
Dodde  V.  Shepherd,  45  L.  J.,  Ex.  467  ;  1  Ex.  D. 
75  ;  34  L.  T.  358  ;  24  W.  R.  322. 

A  summary  decision  under  Oixi.  LVII.  r.  8,  by 
a  judge  at  chambers,  on  an  interpleader  summons, 
is  final  and  conclusive,  and  no  appeal  lies  from 
such  decision,  and  there  is  no  power  to  give  leave 
to  appeal.  Lyon  v.  Morris,  56  L.  J.,  Q.  B.  378  ; 
19  Q.  B.  D.  139  ;  57  L.  T.  324  ;  35  W.  R.  707— 
C.A. 

At  Chambers — From  DiyisioiLal  Court  to 

Court  of  Appeal.1 — By  the  combined  operation 
of  the  Common  Law  Procedure  Act,  1860,  s.  17, 
and  of  the  Appellate  Jurisdiction  Act,  1876,  s.  20, 

VOL,  vin. 


no  appeal  lies  to  the  Court  of  Appeal  from  a 
decision  of  the  Queen's  Bench  Division  apoa  an 
appeal  from  the  summary  decision  at  chamben 
of  an  interpleader  summons,  and  r.  II  of  ^be 
Rules  of  the  Supreme  Conrt,  1883,  Ord.  LVII., 
does  not  confer  any  power  to  give  leave  to 
appeal.  Waterhouee  ▼.  Oilbert,  54  L.  J.,  Q.  B. 
440  ;  15  Q.  B.  D.  669  ;  62  L.  T.  784—0.  A. 

On  an  interpleader  summons  at  chambers  the 
master  decideid,  at  the  request  of  one  of  the 
parties,  and  having  regard  to  the  value  of  the  sub- 
ject-matter in  dispute,  to  dispose  of  the  claims 
in  a  summary  manner,  and  he  adjourned  the 
summons  for  the  production  of  evidence.  The 
claimant  objected  that  it  was  a  case  for  an 
issue,  and  appealed  to  a  judge  at  chamben,  who 
dismissed  the  appeal  on  the  ground  that  the 
decision  of  the  master  was  final.  An  appeal 
from  the  judge  at  chambers  to  the  divisional 
court  was  dismissed.  On  appeal  to  the  Court  of 
Appeal : — ^Held,  that  the  decision  of  the  master 
was  a  summary  decision  within  Ord.  LVII.  r.  8, 
and  that  therefore  Waterhouse  v.  GHkert  (15 
Q.  B.  D.  669)  applied,  and  the  Court  of  Appeal 
could  not  entertain  the  appeal.  Quaere,  whether 
under  Ord.  LIV.  r.  21,  all  decisions  of  a  master, 
including  a  decision  in  a  summary  way  in  inter- 
pleader, are  not  the  subject  of  appeal  to  a  judge 
at  chambers.  Bryant  v.  Reading,  66  L.  J.,  Q.  B, 
253  ;  17  Q.  B.  D.  128  ;  54  L.  T.  624 ;  34  W.  B. 
496— C.  A.    S.  a,  54  L.  T.  300. 


Beference  by  Judge  to  Conrt] — ^A  judge 


at  chambers  referred  an  interpleader  summons  to 
a  divisional  court.  The  court  barred  the^claimant 
and  decided  the  case  without  ordering  an  inter- 
pleader issue :— Held,  that  such  decision  was  given 
in  exercise  of  the  summary  jurisdiction  of  a  court 
or  judge  imder  the  Common  Law  Procedure  Act, 
1860  (23  &  24  Vict.  c.  126),  s.  14,  and  was  there- 
fore final  and  without  appeaL  Turner  v.  Bridgett, 
51  L.  J.,  Q.  B.  377  ;  9  Q.  B.  D.  55  ;  46  L.  T.  517 ; 
30  W.  R.  586— C.  A. 


Appeal  by  SheriJC]- The  23  &  24  Vict. 


c.  126,  s.  17,  makes  a  summary  decision  imder 
the  act  final  and  conclusive  *'  against  the  parties," 
but  this  does  not  apply  to  the  sheriff ;  therefore 
a  sheriff  can  appeal  from  an  order  made  in  a 
summary  way.  Smiths,  Barlow,  53  L.  J.,  Ch. 
696 ;  26  Ch.  D.  605 ;  60  L.  T.  571 ;  32  W,  R. 
665— C.  A. 

Master  to  Judge.] — Whisre  a  master 

summarily  decides  an  interpleader  matter  under 
Ord.  LVII.  r.  8,  and  gives  leave  to  appeal,  a 
judge  at  chambers  has  jurisdiction  to  entertain 
such  appeal  by  virtue  of  the  provisions  of  Ord. 
LVII.  r.  11.  Wehh  v.  Shaw,  55  L.  J.,  Q.  B.  249  ; 
16  Q.  B.  D.  658  ;  54  L.  T.  216  ;  34  W.  R.  415. 

Upon  the  true  construction  of  Ord.  LIV.  rr.  12 
and  21,  and  Ord.  LVII.  rr.  8  and  11,  an  appeal 
lies  from  a  sunmiary  decision  of  a  master  in  an 
interpleader  proceeding  to  a  judge  at  chambers. 
Clench  ▼.  Booley,  56  L.  T.  122.  See  also  Bryamt 
V.  Reading,  supra. 

Within  what  Time,] — ^An  order  made  on  an 
interpleader  issue,  though  it  substantially  decides 
the  dispute  between  the  parties,  is  an  interlocutory 
order,  an  appeal  against  which  cannot,  except 
by  special  leave  of  the  Court  of  Appeal,  be 
brought  after  the  expiration  of  twenty-one  days. 
McAndrew  v.  Barker,  47  L.  J.,  Ch.  840;  7 
Ch.  D.  701 ;  37  L.  T.  810  ;  26  W.  R.  317— C.  A, 
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An  appeal  from  the  decision  of  a  judge  on  an 
intarpl^er  issue  tried  by  him  without  a  jury 
must,  under  Ord.  LVIII.  p.  15,  be  brought 
within  twenty-one  days.  McNair  v.  Auderuluiw 
Paint  Co.,  60  L.  J.,  Q.  B.  770 ;  [1891]  2  Q.  B. 
502  ;  65  L.  T.  292  ;  40  W.  R.  26— C.  A. 

The  judgment  of  a  divisional  court  affirming 
the  judgment  of  the  county  court  in  an  inter- 
pleader issue  transferred  to  the  county  court 
under  s.  17  of  the  Judicature  Act,  1884,  is  a 
"  final  order"  within  Ord.  LVIII.  r.  3.  Hughes 
V.  LUtle,  56  L.  J.,  Q.  B.  96  ;  18  Q.  B.  D.  32  ;  55 
L.  T.  476  J  36  W.  R.  36— C.  A. 

Power  to  order  Judgment  to  be  entered  J — 
The  Court  of  Appeal  has  power  under  Ord.  XL. 
r.  10,  to  order  judgment  in  an  interpleader  action 
to  be  entered  for  the  execution  creditor  without 
directing  a  new  trial.  Williamu  v.  Mercier,  51 
L.  J.,  Q.  B.  594  ;  9  Q.  B.  D.  337  ;  47  L.  T.  140  ; 
30  W.  R.  720—0.  A. 

Ho  Order  to  Pay  pending  Appeal.] — Property 
taken  in  execution,  being  claimed  by  tne  assignees 
of  the  debtor  who  had  become  bankrupt,  the 
sheriff  obtained  an  interpleader  rule,  and  an 
issue  was  directed,  the  assignees  to  be  the  plain- 
tifEs,  and  the  execution  ci^editor  the  defendant, 
the  money  levied  being  in  the  meantime  paid 
into  court.  On  trial  of  the  issues  the  assignees 
recovered,  but  the  defendant  having  tendered  a 
bill  of  exceptions,  error  was  brought  in  the 
Exchequer  Chamber.  The  court  gave  judgment 
quashing  the  writ  of  error.  The  assignees  then 
moved  the  Queen's  Bench  to  make  an  order  for 
payment  of  money  to  them  ;  but  before  cause 
shewn  the  defendant  brought  error  in  the  House 
of  Lords.  There  being  no  proof  that  the  last 
writ  of  error  was  frivolous,  the  court  refused  to 
make  such  order  pending  the  writ.  King  v. 
JStrcA,  7  Q.  B.  669. 

As  to  Coete.] — See  infra. 


8.  New  Tbial. 

There  is  no  difference  between  interpleader 
issues  and  other  actions,  as  regards  the  terms 
upon  which  rules  for  a  new  trial  will  be  granted 
where  the  verdict  is  against  the  evidence.  Jant-s 
V.  Whitlyread,  2  L.  M.  &  P.  407  ;  11  C.  B.  406  ; 
20  L.  J.,  C.  P.  217  ;  15  Jur.  612. 


9.  Seoubity  foe  Costs. 

General  Bnlee.] — The  rules  in  regard  to 
security  for  costs  on  interpleader  issues  follow 
the  analogy  of  the  rules  on  the  same  subject  in 
actions,  and  no  special  jurisdiction  to  require 
security  for  costs  in  interpleader  is  given  by 
Ord.  LVII.  r.  15.  Rhodes  v.  Dawson,  55  L.  J., 
Q.  B.  134  ;  16  Q.  B.  D.  548  ;  34  W.  R.  240— C.  A. 

In  an  interpleader,  issue  directed  upon  an 
application  by  a  sheriff,  who  has  received  a 
notice  of  a  claim  to  goods  seized  by  him  under  a 
writ  of  fieri  facias  in  execution  of  a  judgment, 
both  the  plaintiff  and  the  defendant  in  the  issue 
are  really  in  the  position  of  the  plaintifb  in  an 
ordinary  action,  and,  therefore,  the  defendant  in 
the  interpleader  issue  may  be  ordered  to  give 
security  for  costs  in  any  case  in  which  a  plaintiff 
may  be  so  ordered,  and  the  rule,  that  a  defendant 
cannot  be  compelled  lo  give  security  for  costs, 


does  not  apply.  Tomlinson  v.  Land  and  Finm 
Corporation,  53  L.  J.,  Q.  B.  561 ;  14  Q.  B. 
539— C.  A. 

Poreigner  Abroad.] — Where  one  of  the  de5 
dants  in  an  interpleader  issue  is  really  interest 
in  the  result  thereof  as  if  he  were  a  plaintiff 
an  action,  he  is  not  entitled  to  call  npon  t 
plaintiff  in  the  issue  to  give  security  for  ca 
upon  the  ground  that  the  latter  is  a  foreigi 
residing  abroad.    Bclmonte  v.  Aynard,  4  0.  P. 
352  ;  27  W.  R.  789— C.  A.    Affirming  40   L. 
627.    See  Workmeist^  v.  ITealy,  Ir.  R.  10  0. 
451. 

In  an  interpleader  issue,  the  sheriff  havii 
paid  money  into  court,  and  the  defendant  n 
having  obeyed  an  order  of  the  court  to  gii 
security  for  costs,  the  defendant,  who  w\ 
residing  abroad,  was,  after  a  lapse  of  six  month 
ordered  to  give  security  for  costs  within  fourtec 
days,  otherwise  the  claimant  to  be  allowed  i 
take  the  money  paid  in,  out  of  court.  MeHin  ' 
Dnmont,  20  L.  T.  366  ;  17  W.  R.  673. 

A  sheriff  being  in  possession  of  the  goods  of  B 
under  a  fi.  fa.  at  the  suit  of  A.,  who  was  resideu 
in  Scotland,  a  fiat  in  bankruptcy  issued  agains 
B.,  and  his  assignees  claimed  the  goods.  Upoi 
an  application  by  the  sheriff,  a  judge  made  ai 
order  directing  an  issue,  in  which  the  assignee 
were  to  be  the  plaintiffs,  and  A.,  the  executioi 
creditor,  the  defendant,  and  ordering  that  security 
for  costs  should  not  be  required : — The  cour 
amended  the  order  by  strildng  out  the  lattei 
words,  and  directed  that  A.  should  give  securit} 
for  costs.  Williams  v.  Crosling,  3  C.  B.  957 ; 
4  D.  &  L.  6G0  ;  16  L.  J.,  C.  P.  112. 

Applioation  by  Anotioneer — ^Insolvent  Vendor.  ] 
— ^Where  an  auctioneer,  against  whom  an  action 
was  brought  to  recover  the  deposit  on  a  sale  by 
auction  of  real  estate,  npon  the  ground  that  the 
vendor's  title  was  defective,  appSed  for  an  inter- 
pleader rule,  and  it  appeared  that  the  vendor  had 
no  other  property  except  that  of  which  the  title 
was  disputed,  the  court  refused  the  application, 
unless  the  defendant  gave  security  for  costs  ;  and 
refused  to  allow  him  his  costs  of  the  application 
out  of  the  deposit.  Deller  v.  Prickett,  16  Q.  B. 
1081 ;  20  L.  J.,  Q.  B.  151  ;  15  Jur.  168. 

Insolvent  Debtor.! — The  assignee  of  an  in- 
solvent debtor  sued  the  defendant  for  the 
proceeds  of  goods  intrusted  to  him  by  the 
insolvent  before  his  insolvency,  for  sale.  The 
insolvent  claimed  them  as  executor,  and  the 
assignee  and  the  insolvent  were  ordered  to  inter- 
plead, on  the  defendant  bringing  the  money  into 
court.  The  court  refused  to  make  it  a  condition 
of  the  order,  that  the  insolvent  or  the  defendant 
should  give  security  for  costs.  Ridffway  v.  Jones, 
29  L.  J.,  Q.  B.  97  ;  6  Jur.  (N.8.)  223  ;  1  L.  T.  368  ; 
8  W.  R.  185. 

In  an  action  by  the  assignees  of  a  bankrupt 
against  a  banker,  to  recover  money  deposited 
with  him  as  being  part  of  the  bankrupt's  estate, 
a  claim  having  been  made  to  this  money  by  a 
third  party,  as  part  of  a  trust  fund,  of  which  the 
bankrnpt  was  trustee ;  the  court  on  an  inter- 
pleader rule  ordered  an  action  to  be  brought  in 
the  name  of  the  bankrupt  against  the  assignees, 
the  cestui  que  trust  to  find  security  for  the 
defendant's  costs.  Frost  v.  Hay  ward,  2  D,  (N.S.) 
801  ;  12  L.  J.,  Ex.  242  ;  7  Jur.  179. 

Withdrawal  of  Sherifl"— Snfflciency.]— By  an 
interpleader  order,  the  sheriff  was  ordered  to 
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withdraw  from  poeseasion  of  goods  seized  under 
a  fi.  fa.  upon  payment  into  court  by  the  claimant 
of  50Z.f  or  upon  his  giving  security  for  that 
amount,  to  the  satisfaction  of  the  master.  On 
the  last  day  for  giving  security,  the  claimant's 
attorney,  without  giving  notice  to  the  execution 
creditor,  tendered  to  the  master  a  bond  with  two 
sureties,  at  the  same  time  untruly  informing  him 
that  the  sureties  were  approved  by  the  execution 
•creditor.  The  master  accepted  the  security; 
■and  the  claimant's  attorney,  on  the  same  day, 
irave  the  sberifl  notice  to  withdraw,  as  security 
had  been  given  pumnant  to  the  interpleader 
Older.  The  sheriff  immediately  withdrew  from 
possession.  It  was  afterwards  on  the  same  day 
discovered  that  the  bond  was  unstamped,  and 
notice  <tf  that  fact  was  at  once  given  to  the 
claimant's  attorney,  and  he  on  the  following 
morning  accompanied  a  messenger  from  the 
master's  office  to  Somerset  House  with  the  bond, 
and  got  it  stamped  : — Held,  that,  as  between  the 
sheriff  and  the  execution  creditor,  the  sheriff 
was  justified  in  withdrawing  from  possession. 
Darhy  v.  Waterlow,  37  L.  J.,  C.  P.  203  ;  L.  B.  8 
•C.  P.  453  ;  18  L.  T.  625  ;  16  W.  B.  864. 


10.  Costs. 

AppUeants.] — The  costs  of  an  applicant, 
where  he  has  acted  bonA  fide,  will,  in  the  first 
instance,  be  directed  to  be  paid  out  of  the  fund 
or  the  produce  of  the  thing  in  dispute,  to  be 
repaid  oy  the  party  ultimately  unsuccessfuL 
J>uear  v.  Macintosh,  3  M.  &  Scott,  174  ;  2  D.  P.  C. 
730.  S.  P.,  OfUer  v.  Bank  of  England.,  3 
M.  &  Scott,  180 ;  2  D.  P.  C.  728  ;  2  L.  J.,  C.  P.  158. 

A  stakeholder,  who  bon&  fide  applies  for  relief, 
is  entitled  to  his  costs  out  of  the  funds  or  the 
produce  of  the  subject-matter  in  dispute,  to  be 
repaid  by  the  party  ultimately  misuccessful. 
Beere*  v.  Barraud,  7  Scott,  281.  S.  P.,  Parker 
y.  Sinnett,  2  D.  P.  C.  662. 

A  stakeholder  interpleading,  who  acts  with 
good  faith,  is  entitled,  although  not  a  defendant 
in  an  action,  to  deduct  from  the  fund  in  dispute 
the  costs  ocatfioned  by  the  interpleader  proceed- 
ings.   Clenoh  v.  Dooley,  66  L.  T.  122. 

An  auctioneer  who  has  acted  bonft  fide,  but 
who  is  sued  for  deposit-money  received  on  a 
purchase,  and  who  pays  it  into  court  imder  an 
order  for  the  vendor  and  purchaser  to  interplead, 
is  entitled,  upon  the  termination  of  proceedings 
between  the  vendor  and  purchaser,  to  receive  his 
costs  out  of  the  deposit-money.  Pitchers  v. 
Edney,  4  Bing.  (N.C.)  721 ;  6  Scott,  682  ;  1  Am, 
267;  7L.J.,  C.  P.  276. 

A  defendant  being  sued  for  rent  in  arrear,  and 
having  received  notioe  from  a  mortgagee  not  to 
pay  the  rent  to  the  plaintiff,  obtained  a  rule  for 
the  mortgagee  to  interplead;  the  mortgagee 
having  declined  to  appear  to  the  rule,  the  court 
ordered  that  each  party  should  pay  his  costs  of 
the  rule.  Murdoch  v.  Taylor.  6  Bing.  (N.o.)  293 ; 
8  Scott,  604  ;  9  L.  J.,  C.  P.  188. 

Payment  to  Applicant  for  <*  Charges."] — ^The 
court  or  a  judge  has  power  under  Old.  LVII. 
r.  16,  to  make  an  order  for  payment  of  the  charges 
of  a  wharfihger  who  has  interpleaded.  De  Ruth- 
schild  V.  Morrison,  69  L.  J.,  Q.  B.  567 ;  24  Q.  B.  D. 
750 ;  63  L.  T.  46 ;  38  W.  B.  636— C.  A. 

Claimant  not  Appearing.] — If  a  claimant  docs 
oiot  appear,  the  court  will  not  order  him  to  pay 


the  costs  of  applying  to  the  court,  or  such  costa 
to  be  paid  out  of  the  fund  in  dispute.  Lambert 
V.  Cboper,  5  D.  P.  C.  647  ;  W.  W.  &  D.  204. 

Where  the  claimant  does  not  appear,  the  judg- 
ment creditor  is  entitled  to  have  his  costs  from 
the  claimant,  but  the  sheriff  has  no  costs.  Perkins 
V.  Bvrton,  2  D.  P.  C.  108  ;  3  Tyr.  61.  See  also 
Bowdler  v.  Smith,  1  D.  P.  C.  417  ;  Oram  v. 
Sheldon,  post,  col.  392. 

What  ii  an  Appearanee.] — Upon  the  hearing 
of  an  interpleader  summons,  the  claimant's 
attorney  appeared  without  an  affidavit,  and  after 
the  statement  of  the  defendant's  case,  he  said 
that  he  would  consent  to  an  order,  barring  the 
claim,  but  asked  that  the  order  might  provide 
that  no  action  should  be  brought  by  or  against 
either  party  concerning  the  goods  in  question. 
The  claim  had  been  persisted  in  imtil  the  moment 
of  the  hearing.  The  judge  made  an  order  barring 
the  claimant,  and  directing  him  to  pa^  all  costs : 
— Held,  that  although  a  judge  has  jurisdiction 
upon  an  interpleader  summons  to  order  a  claimant 
to  pay  costs  only  when  he  appears  to  litigate  his 
claim,  these  facts  raised  a  question  for  his  dis- 
cretion as  to  whether  this  was  such  an  appearance. 
Rooda  V.  Ch^n  and  Shot  Wharves  Co.,  28  L.  T. 
636. 

Where  an  application  has  been  made  to  a 
judge,  and  the  parties  do  not  go  before  the  judge 
at  the  instance  of  the  execution  creditor,  and  he 
having  made  Inquiries  abandons  his  execution, 
the  court  will  not  grant  summarily  to  the 
claimant  the  costs  of  attending  at  the  judge's 
chambers,  but  will  leave  him  to  his  action. 
Swaine  v.  Spencer,  9  D.  P.  C.  347 ;  6  Jur.  319. 

When  an  issue  is  directed  to  be  tried  between 
an  execution  creditor  and  a  claimant,  but  the 
latter  refuses  to  try,  and  abandons  his  claim,  he 
will  be  liable  to  pay  the  execution  creditor's  costs 
down  to  the  time  of  the  claim  being  abandoned, 
and  of  applying  to  take  the  money  paid  in  by  the 
sheriff  out  of  court.  Wills  v.  Hopkins,  3  D.  P.  0. 
346. 

Execution  Creditor  Abandoning  Execution.] — 
Where  upon  execution  of  a  fi.  fa.,  a  claim  is  made 
to  the  goods  seised,  and  upon  the  return  to  a 
summoning  order  the  claimant  appears  and  the 
execution  creditor  abandons  the  execution,  the 
execution  creditor  must  pay  the  costs  of  the  inter- 
pleader summons  to  the  claimant  and  the  expenses 
of  execution  to  the  sheriff.  Hyla/nd  v.  JjewMOOj 
28  L.  B.,  Ir.  286. 

SheriiFs  Charges — Bneeessfiil  Claimant] — ^A 

successful  claimant  on  an  interpleader  issue  is 
entitled  as  against  an  unsuccessful  execution 
creditor  to  the  amount  of  the  sheriff's  charges 
incurred  in  the  matter  of  a  levy  and  sale.  Good- 
man  v.  Blake,  56  L.  J.,  Q.  B.  441 ;  19  Q.  B.  D.  77 ; 
57  L.  T.  494  ;  36  W.  B.  812. 


Claimant  Failing  —  Form  of  Order.] — 


Where  an  interpleader  has  been  directed  on  the 
application  of  the  sheriff,  and  the  claim  of  the 
third  party  fails,  the  strict  form  of  order,  upon 
which  the  sheriff  is  entitled  to  insist,  is  to  direct 
the  execution  creditor  to  pay  the  sheriffs  charges 
of  the  interpleader,  with  a  remedy  over  to  the 
execution  creditor  against  the  third  party,  though 
it  is  a  common  form  of  order  simply  to  order  the 
third  party  to  pay  them  to  the  sheriff.  Smith  v. 
Barlow,  53  L.  J.,  Ch.  696  ;  26  Ch.  D.  605  ;  50 
L.  T.  671  ;  32  W.  B.  665— C.  A. 
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Where  a  sheriff  obtains  an  interpleader  order, 
and  the  claim  by  the  third  party  fails,  the  sheriff 
is  entitled  to  have  his  costs  of  the  order  against 
the  execution  creditor,  and  the  execution  creditor 
has  his  remedy  for  them  oyer  against  the  unsuc- 
cessful claimant.  Ibdd  v.  M'Xeevir,  [1895]  2 
Ir.  R.  400— C.  A. 

A  claim  haying  been  made  to  goods  of  an 
execution  debtor  in  the  possession  of  the  sheriff 
under  a  writ  of  fieri  facias  taken  out  by  the 
execution  creditor,  the  sheriff  applied  for  and 
obtained  an  order  for  an  interpleader  issue  to  be 
tried.  Subsequent  to  this  order  the  landlord  of 
the  debtor  claimed  the  goods  for  rent.  The 
execution  creditor  declined  to  pay  the  rent,  and, 
the  goods  being  distrained  by  the  landlord,  the 
trial  of  the  issue  was  not  proceeded  with.  The 
sheriff  applied  for  a  discharge  of  the  order  and 
for  his  costs  to  be  paid  by  the  execution  creditor. 
The  execution  creditor  applied  for  an  order  to 
bar  the  claimant's  claim  and  for  payment  of  his 
costs  by  the  claimant : — Held,  that  the  execution 
creditor  should  first  pay  the  sheriff's  costs,  and 
that  the  claimant  should  then  pay  to  the  execu- 
tion creditor  half  the  sheriff's  costs  from  the  date 
of  the  claim.  Lawson  y.  Carter^  63  L.  J.,  Q.  B. 
159. 


Seoeiving  Order,  Hotioe  of.] — ^Notwith- 


standing the  pendency  of  an  interpleader  order, 
a  sheriff  is  not  entitled  to  any  costs  of  execution 
under  s.  11,  sub-s.  1,  of  the  Bankruptcy  Act,  1890, 
after  he  is  seryed  with  a  notice  that  a  receiying 
order  has  been  made  against  the  judgment  debtor. 
Ussex  (Sheriff)^  Ex  parte,  HarrUon^  In  re,  62 
L.  J.,  Q.  B.  266  ;  [1893]  2  Q.  B.  Ill  ;  5  R.  367  ; 
68  L.  T.  590  ;  41  W.  R.  512  ;  10  Morrell,  106. 


Right  to.]— The  sheriff  is  not  entitled  to 


his  costs  on  an  application  under  the  1  &2  Will.  4, 
c.  58, 8. 6  ;  and  his  claim  to  poundage  depends  on 
tihe  legality  of  the  seizure.  Barker  y.  Dynee, 
I  D.  P.  C.  169. 

Where  the  sheriff  applies  for  relief,  and  no 
blame  appears  to  attach  either  to  the  execution 
creditor,  the  claimant,  or  the  sheriff,  each  party 
will  pay  his  own  costs.  Morland  y.  Chitty^  1 
D.  P.  C.  520. 

Although  the  sheriff  is  not  actually  allowed 
costs,  yet,  where  he  has  retained  possession  of 
the  goods  seized  at  the  request  of  the  execution 
creditor,  and  has  sold  them  with  consent  of  aU 
the  parties,  and  the  execution  creditor  after- 
wards abandons  his  claim,  the  sheriff  is  entitled 
to  receiye  from  him  his  costs  of  such  possession 
and  sale.  Dabbs  y.  Humphries,  1  Scott,  325  ; 
1  Ring.  (N.C.)  412  ;  3  D.  P.  C.  377  ;  1  Hodges,  4  ; 
4  L.  J.,  C.  P.  101.  See  further  eases,  ante,  cols. 
356,  357. 


Ordered  to  Pay  Coets.] — The  court  will. 


on  proper  grounds  shewn,  order  the  sheriff,  or 
the  execution  creditor,  to  pay  a  third  party 
appearing  and  successfully  prosecuting  his  daim, 
his  costs  of  such  appearance.  Ford  y.  Dilly, 
5  B.  &  Ad.  885  ;  2  K.  &  M.  662. 

The  sheriff  haying  taken  goods  in  execution 
while  there  was  rent  due  to  the  landlord,  which 
he  claimed  from  the  sheriff,  the  latter  brought 
the  landlord,  with  other  claimants,  into  court  : 
the  court  ordered  the  sheriff  to  pay  the  rent, 
upon  the  landlord's  giying  security,  and  also  to 
pay  his  costs : — Held,  that  the  sheriff  was  liable 
to  pay  the  expense  of  the  security.  Clark  v. 
Loi'd,  2  D.  P.  C5.  227  ;  3  L.  J.,  Ex.  20. 


Where  Claimantf  do  not  Appear.] — ^The 

court  will  not  allow  the  sheriff  applying  to  be- 
relieyed  his  costs,  where  the  claimant  does  not 
appear.  Oravi  y.  Sheldon,  1  Scott,  697  ;  3  D.  P.  C. 
640 ;  1  Hodges,  92.  S.  P.,  Beswick  y.  Thomagy 
5  D.  P.  C.  458. 

Nor  will  the  plaintiff  be  allowed  his  costs, 
except  in  the  eyent  of  extremely  improper 
conduct  in  the  parties.     lb. 

If  the  claimant  does  not  appear,  and  is  there- 
fore barred,  the  sheriff  is  not  entitled  to  costs 
against  the  claimant.  Jones  y.  Lewis,  8  M.  &;  W. 
264  ;  10  L.  J.,  Ex.  320 ;  5  Jur.  873. 

Claimant  Abandoning.] — ^Where  a  claim- 
ant abandons  his  claim  after  an  issue  directed^ 
the  sheriff  is  entitled  to  his  costs  from  the  time 
of  directing  the  issue  and  of  the  application  for 
those  costs.    Scales  y.  Sargeson,  4  D.  P.  C.  231. 


Claimant  neglecting  to  give  Secnrity.] — 


Where,  in  consequence  of  a  claim  made  to  goods 
seized  by  a  sheriff  in  execution,  the  court  ordered 
the  claimant  to  proceed  to  trial  upon  paying  a 
sum  of  money  into  court,  which  he  neglected  to 
do,  and  a  rule  was  then  obtained  to  compel  him 
to  pay  the  costs  occasioned  by  his  false  claim  : — 
Held,  that  he  waa  liable  to  pay  those  costs  as 
well  as  the  costs  of  that  rule,  though  no  preyious 
application  had  been  made  to  hLn.  Scales  y. 
Sargeson,  3  D.  P.  0. 707. 

Hon-appearance  of  Execution  Creditor.] 

— ^Where  a  fi.  fa.  has  been  issued,  and  goods  seizaa 
under  it,  and,  an  adyerse  claim  being  set  up,  the 
sheriff  has  applied  for  relief,  and  the  execution 
creditor  does  not  appear  to  support  his  fi.  &.,  the 
court  will  order  the  costs  of  the  adyerse  claimant's 
appearing  to  support  his  claim  to  be  paid  by  the 
execution  creditor,  but  not  those  of  the  sheriff ; 
yet,  if  the  execution  creditor  afterwards  appears 
and  opens  the  rule,  the  court  will  grant  the 
sheriff  the  costs  of  his  second  appearance. 
Bryant  y.  Ikey,  1  D.  P.  C.  428. 


Arrangement  between   Parties.] — If  & 


sheriff,  haying  leyied  under  a  fi.  fa.,  makes  an 
application,  and  an  order  of  a  judge  is  obtained 
to  pay  a  certain  portion  of  the  money  leyied  into 
court,  to  abide  t$e  eyent,  and  certain  other  pro- 
ceedings are  directed,  but,  in  consequence  of  aur 
arrangement  between  the  parties,  not  carried  into 
effect,  the  sheriff  is  not  entitled  to  his  costs,  unless 
it  can  be  shewn  that  the  demand  made  by  the  first 
claimant  was  altogether  groundless  and  fraudu- 
lent. Cose  y.  Fcnn,,  7  D.  P.  0.  50 ;  8  L.  J.,  Ex. 
25  J  2  Jur.  946. 

Claim  by  Agent.] — If  a  claim  to  goods 

seized  by  a  sheriff  is  made  by  the  defendant  on 
behalf  of  another,  which  does  not  appear  to  be 
well  founded,  the  court  will  make  him  pay  the 
costs  of  the  sheriff 's  application.    Lewis  y.  Eicke, 

2  D.  P.  C.  337;  2  C.  &  M.  321  ;   4  Tyr.  157^ 

3  L.  J.,  Ex.  23. 

Where  a  claim  is  made  by  one  on  behalf  of 
another  to  goods  seized  by  the  sheriff  in  execu- 
tion, and,  upon  a  rule  being  obtained,  neither 
party  appears  to  shew  cause,  the  plaintiff  is  not 
entitled  to  receiye  his  costs  from  the  sheriff,  but 
the  sheriff  and  the  plaintiff  are  both  entitled  to 
their  costs  from  the  claimant  or  his  agent,  upon 
a  rule  to  shew  cause.  PhUby  y.  Ikey,  2  D.  P.  C. 
222. 
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(hi  Appeal.] — ^A  sheriil  seized,  under  an 

execution,  goods  which  were  claimed  by  the 
holder  of  a  bill  of  sale.  In  interpleader  pro- 
xseedings  the  bill  of  sale  was  held  to  be  void,  and 
the  hoMer  thereof  was  ordered  to  pay  the  costs 
of  the  sheriff  who  had  appeared  at  the  hearing. 
The  bill  of  sale  holder  appiealed  from  the  decision 
against  the  yalidity  of  his  bill  of  sale,  and  served 
the  sherifE  with  notice  of  appeal,  which  asked 
that  the  execution  cseditor  might  be  ordered  to 
pay  ^e  sheriff's  costs.  There  was  no  suggestion 
that  the  execution  creditor  was  less  able  than 
the  bill  of  sale  holder  to  pay  the  costs.  The 
sheriff  appeared  on  the  hearing  of  the  appeal, 
and  asked  for  his  costs: — ^Held,  that  it  was  an 
error  to  serve  him  with  notice  of  appeal,  but  that 
be  ought  not  to  have  appeared  on  the  appeal,  and 
was  not  entitled  to  costs.  Webster,  JBsb  parte, 
Morris,  In  re,  52  L.  J.,  Ch.  375  ;  22  Ch.  D.  136 ; 
48  L.  T.  295  ;  31  W.  R.  Ill— C.  A. 

In  an  appeal  from  the  chief  judge  in  bank- 
ruptcy on  an  inter^eader  order  to  the  Court  of 
Appeal,  the  sheriffs  costs  of  the  appeal  were 
ordered  to  be  paid  by  the  party  who  should 
ultimately  be  decided  to  be  in  the  wrong. 
Streeter,  E»  parte,  Morris,  In  re,  19  Ch.  D.  216  ; 
45  L.  T.  634 ;  30  W.  B.  127— C.  A. 

Power  of  Xaeter  to  award  in  Action.] — Under 
the  Rules  of  1883,  Ord.  LIV.  r.  12  (i),  limiting 
the  power  of  the  master  to  award  costs  other 
than  those  of  any  proceedings  before  him  or 
specially  authorised — ^the  master  in  making  an 
order  barring  the  claimant  upon  an  interpl^ider 
summons  under  Ord.  LYII.,  when  the  applicant 
is  a  defendant,  has  no  power  under  rule  15  to 
make  it  a  term  of  the  order  that  the  plaintiff 
shall  pay  the  costs  of  the  defendant  in  the 
originiS  action,  apart  from  those  in  the  inter- 
pleader proceedings,  and  an  order  to  this  effect 
is,  notwithstandii^  36  &  37  Vict.  c.  66,  s.  49, 
subject  to  appeal.  Hanstm  v.  Maddox,  53  L.  J., 
Q.  B.  67;  12  Q.  B.  D.  100;  50  L.  T.  123;  32 
W.  B.  183. 

At  what  Time.] — No  costs  in  matters  arising 
out  of  interpleader  motions  are  allowed  until  the 
termination  of  the  proceedings.  Mood  v.  Brad- 
bury, 6  Man.  &  G.  981 ;  7  Scott  (n.b.)  892. 

AAdaTit  on  Applieation  for.]— An  issue  was 
directed,  and  afterwards  the  claim  was  aban- 
doned : — Held,  on  an  application  to  the  coilrt  for 
costs,  that  an  affidavit  in  support  of  it  must  be 
entitled  in  the  names  of  thepaitiesin  the  original 
cause.    Mliott  v.  Sparrow,  1  H.  &  W.  370. 

Costs  of  iMuee.] — ^Where  an  issue  is  tried, 
the  unsuccessful  party  is  liable  for -the  costs. 
JSinceny,  Bramidge,  2  D.  P.  C.  213. 

An  application  by  the  successful  •  party  for 
costs  may  be  made  before  judgment  actually 
signed,  but  the  rule  cannot  be  drawn  up  except 
on  condition  of  its  being  signed.  Bland  v. 
Delaus,  6  D.  P.  C.  293  ;  1  W.  W.  &  H.  76. 

Apportionment  of.] — The  court  wiU,  wh^n 

necessary,  apportion  the  costs  of  an  issue  among 
the  different  parties,  according  to  the  result  of 
the  issue  upon  their  different  interests.  Dimon  v. 
Tates,  2  N.  &  M.  177  ;  5  B.  &  Ad.  313  ;  2  L.  J., 
K.  B.  198. 

Claimant  BefiMted.]— Where  the  claim- 


ants of  goods  taken  in  execution  fail  upon  an 


issue,  directed  to  try  the  validity  of  the  claim, 
the  course  is  to  require  them  to  pay  the  costs 
of  the  application,  and  of  the  subsequent  proceed- 
ings. Melville  or  Lott  v.  Smarhf  3  Man.  &  G.  67 ; 
5  Scott  (N.B.)  357. 

So,  where  the  claimants  set  up  a  claim  as 
assignees  of  a  bankrupt,  and  they  fail  upon  the 
insi^oiency  of  proof  of  the  bankruptcy.    lb, 

Snooess   as    to   Part.] — An  issue  was 


directed  between  A.,  the  claimant,  and  B.,  the 
execution  creditor,  to  try  whether  five  horses,  or 
one  or  some  of  them,  were  or  was,  when  taken 
in  execution,  the  property  of  A.  The  jury  found 
that  two  horses  only  belonged  to  A.  A. 
obtained  a  rule  nisi  for  payment  to  him  of  the 
general  costs  of  the  issue,  the  costs  of  the  appli- 
cation under  the  Interpleader  Act,  and  the  costs 
of  the  rule.  The  court  gave  neither  party  the 
general  costs  of  the  issue,  nor  the  costs  of  the 
trial,  but  gave  to  each  such  portion  of  the  costs 
as  applied  to  the  part  on  which  he  had  succeeded, 
and  allowed  A.  his  costs  of  the  application 
under  the  Interpleader  Act.  Lewis  v.  Molding,  2 
Man.  &  G.  875  ;  3  Scott  (N.E.)  191 ;  9  D.  P.  C. 
652  ;  10  L.  J.,  C.  P.  204. 

Where  a  plaintiff  claimed  182^.,  and  recovered 
only  601.,  and  a  judge,  in  the  exercise  of  the 
discretion  given  to  him  by  the  statute,  directed 
each  party  to  pay  his  own  costs,  the  court 
refused  to  grant  a  rule  to  set  aside  the  order. 
Ksr  V.  Edwards,  8  Scott,  337  ;  8  D.  P.  C.  29. 

An  issue  was  directed  between  the  claimant 
and  execution  creditor,  the  costs  of  the  issue  to 
abide  the  order  of  the  court  The  claimant 
claimed  the  whole  of  the  goods  seised,  but  proved 
his  right  to  part  only : — Held,  that  he  was 
entitled,  notwitnstanding,  to  the  general  costs  of 
the  issue,  as  if  he  had  £«n  plaintiff  in  trover ; 
and  also  to  the  costs  of  the  original  and  sul»e- 
quent  application  to  the  court.  Staley  v.  Bed- 
toell,  2  P.  &  D.309  ;  10  A.&E.  145  ;  8  L.  J.,  Q.  B. 
233. 

Mixed  Witnesses.]— Upon  the  taxation 

of  costs  on  an  issue  between  the  claimant  of 
goods  and  an  execution  creditor,  to  try  whether 
goods  taken  in  execution  were  the  property  of 
the  claimant,  where  the  claimant  succeeds  as  to 
part,  and  the  execution  creditor  as  to  the  other 
part,  the  rule  as  to  the  costs  of  mixed  witnesses 
which  prevails  in  an  action  does  not  apply. 
Davis  V.  Clifton,  6  EL  &  Bl.  392 ;  25  L.  J.,  Q.  B. 
344  ;  2  Jur.  (N.S.)  490 ;  4  W.  E.  546. 

C.  claimed  property  seized  under  a  fi.  fa.  in  an 
action  of  D.  against  A.  The  sheriff  having 
applied  imder  1  &  2  WilL  4,  c.  58,  s.  6,  a  judge 
ordered  an  issue  to  try  C.*s  right,  C.  to  be  the 
plaintiff  and  D.  the  defendant.  By  the  verdict, 
C.'s  claim  was  affirmed  for  more  than  five-sixths, 
but  negatived  as  to  the  residue.  The  court 
directed  the  costs  to  be  taxed,  upon  the  principle 
of  each  party  having  succeeded  as  to  a  part 
without  reference  to  the  fact  which  was  the 
plaintiff  and  which  the  defendant    lb. 

The  correct  rule  is  to  ascertain  the  extent  to 
which  each  partv  has  substantially  succeeded, 
without  refer<^nce  t^  the  question  which  party 
is  plaintiff  o:  defendant.    lb. 

Of  Bight  to  3ill  of  Sxehaoge.  ] — ^Where  an 


issue  has  been  directed,  to  try  the  right  to  a  bill 
of  exchange,  the  bonft  fide  owner  of  it  is  entitled 
to  the  amount  of  the  bill  and  all  costs  from  the 
wrongful  claimant,  so  as  completely  to  indemnifj 
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himself.  Jonen  v.  Regan^  9  D.  P.  0. 580  ;  5  Jar. 
607. 

Scale — ^Payment  into  Court — ^Valne  of  Goods.] 

— ^Whcre  a  claimant  is  successful  in  interpleader 
proceedings,  he  is  entitled  to  costs  on  the  value 
of  the  goods  seized,  as  assessed  by  the  county 
court  judge,  and  not  merely  on  the  amount  he 
has  paid  into  court  to  meet  the  amount  of  the 
execution  and  costs.  Stndham  v.  Stanbridge, 
64  L.  J.,  Q.  B.  473  ;  [1896]  1  Q.  B.  870  ;  15  E. 
406  ;  43  W.  B.  543. 

Interest.] — PlaintifOs  in  an  interpleader  suit 
are  not  liable  to  interest  lost  to  the  successful 
party,  after  payment  of  the  fund  into  court 
during  the  litigation  between  the  defendants. 
JSast  India  Co.  v.  Cavipion,  4  CI.  &  F.  616  ;  11 
Bll.  (N.S.)  158  ;  reversing  in  part  6  L.  J.,  Ch.  37. 
And  see  Campion  v.  Calvin,  3  Bing.  (N.c.)789  ;  5 
L.  J.,  C.  P.  817. 

Appeal  from  Order  aa  to.] — ^No  appeal  lies 
from  a  judge's  order  dealing  with  the  costs  of  an 
interpleader  issue  made  as  between  the  parties. 
HaHmmt  v.  Fotter,  51  L.  J.,  Q.  B.  12  ;  8  Q.  B.  D. 
82  ;  45  L.  T.  429  ;  30  W.  R.  129— C.  A. 

JurifdiotioB  of  Judge.] — A  summons  was  taken 
out,  after  verdict,  for  the  costs  of  an  interpleader 
issue.  The  judge  at  chambers  referred  the  siim- 
mons  to  the  judge  before  whom  the  trial  took 
place;  the  latter  judge  made  an  order  on  the 
summons  at  Westminster: — Held,  that  he  had 
jurisdiction  to  make  such  order.  Hartmont  v. 
Foiter,  supra. 

After  an  interpleader  order  had  been  made  by 
which  the  question  of  costs  was  reserved,  the 
defendant  obtained  an  order  to  discharge  the 
interpleader  order  unless  the  plaintiff  took 
certain  steps  within  a  given  time.  The  plaintiff 
failed  to  take  these  steps  within  the  time,  and 
the  defendant  then  obtained  an  order  that  the 
plaintiff  should  pay  the  costs  : — Held,  that  the 
court  had  jurisdiction  to  make  the  order,  as  an 
interpleader  order  does  not  remove  the  case  from 
the  control  of  the  court.  Wicka  v.  Wood,  26 
W.  R.  680. 

Where  a  sheriff  is  relieved,  and  an  issue  is 
directed  to  try  the  rights  of  adverse  claimants, 
the  court  may  adjudicate  after  the  trial  on  the 
costs  of  appearing  to  the  sheriff's  rule  and  of  the 
issue.    Seaward  v.  Williamt,  1  D.P.  C.  528. 

Of  Xaater.] — ^At  the  hearing  of  an  inter- 
pleader summons  before  a  master,  the  claimant 
abandoned  his  claim.  The  master  thereupon 
ordered  that  his  claim  be  barred,  and  that  the 
defendant  in  the  original  action  pay  the  amount 
claimed  after  deducting  his  costs.  The  plaintiff 
appealed  to  the  judge  at  chambers,  who  dismissed 
the  appeal,  on  the  ground  that  the  master*s 
decision  was  final,  but  on  appeal  to  the  divisional 
court : — Held,  that  the  master  had  exceeded  his 
jurisdiction,  for  that  although  by  Ord.  LIV.  r.  12 
(i),  he  was  empowered  to  deal  with  the  costs 
of  the  interpleader  proceeding  before  him,  he  was 
not,  either  under  that  order  or  under  Ord.  LVII. 
r.  15,  empowered  to  deal  with  the  costs  of  the 
action,  and  therefore  an  appeal  would  lie. 
Hanwn  v.  Maddox,  53  L.  J.,  Q.  B.  67  ;  12  Q.  B.  D. 
100  ;  60  L.  T.  123  ;  32  W.  R.  183. 

Enforcing  Payment  of.] — ^A  party  entitled  to 
oosts  under  an  interpleader  order  is  not  bound 


to  take  out  execution  under  1  &  2  Will.  4,  c.  58, 
s.  7,  but  may  make  the  order  a  rule  of  court,  and 
issue  execution  under  1  &  2  Vict.  c.  110,  c.  18. 
CeUi  V.  BaHlett,  9  M.  &  W.  840 ;  1  D.  (N.s.> 
928  ;  11  L.  J.,  Ex.  293. 

A  party  in  an  interpleader  issue  who  ha» 
obtained  an  order  for  his  costs  under  1^2  WiU.  4, 
c.  58,  s.  7,  is  a  judgment  creditor  within  17  &  18> 
Vict.  c.  125,  as.  60,  61.  Hartley  v.  Shemwell^ 
1  B.  &  S.  1  ;  30  L.  J.,  Q.  B.  223  ;  7  Jur.  (N.s.> 
774  :  9  W.  R.  520. 

The  costs  of  an  interpleader  rule  were  not 
"  expenses  of  the  execution,"  within  the  43  Geo.  3, 
c.  46,  8.  5.  ffamnumd  v.  Savin  or  Nairn,  1  D. 
(N.8.)  351  ;  9  M.  &  W.  221  ;  11  L.  J.,  Ex.  14. 

On  Payment  out  of  Conrt,  fto.] — See  ante, 
col.  883. 

Expenies  of  PoBteeBion.] — See  ante,  coL  356. 

J.  M. 


INTERROGATORIES. 

See  DISCOVERY. 


INTESTACY. 

Descent  of  Estate.] — See  Estate— Heie- at- 
Law. 

Bistribntion   of  Personal   Property.]  —  See 

EXBCUTOB  AND  ADMINISTRATOB. 

AppUeation  for  Appointment  of  Kew  Traetee.] 
—See  Tbust. 


INTOXICATING   LIQUORS. 

A.  Excise  Duty  aio)  Regulations,  397. 

B.  Sale  by  Retail. 

1.  Betail  Dealer,  399. 

2.  Sale  withovt  Licence,  401. 

8.  Sale  under  20«.  value,  or  on  Credit,  405. 

C.  Qualification  fob  Licences. 

1.  Pereone, 

a.  Residence,  406. 

b.  Character,  407. 

e.  Holding  other  Licences,  408. 

d.  Fraud,  409. 

e.  Custom,  409. 

/.  Exemption,  409. 

2.  Hinieee,  409. 

D.  Gbantino  of  Licences  by  Justices. 

1.  Original  Licence,  410. 

2.  BemoraU,  417. 

3.  Renewa.lt,  417. 

4.  Trattefertt,  429. 

5.  Pergonal  Liability  o/Jufticeit,  436. 
.   6.  Appeals,  436- 
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£.  Offences  against  Licence. 

1.  Adulterating  Liquors,  443. 

2.  Permitting  Unlawful  AMemhlfeSj  444. 

3.  Permitting  Disorderly  Condvet,  445. 

4.  Permitting  Gaming,  446. 

5.  Permitting  Drunkenness,  449. 

6.  Supplying  Liquor  to  Constable* ^  450. 

7.  Selling  Liquiyr  to  he  drunk  on  the  Pre- 

mises, 451. 

8.  Selling  during  Prohibited  Hours,  451. 

9.  Being   on   Premises   during    Prohibited 

Hours,  455. 

10.  Selling  on  Sundays,  455. 

11.  Selling  at  Unlicensed  Place,  461. 

12.  Other  Offences,  462. 

P.  Conviction      and      Punishment      by 
Justices. 

1.  Conviction,  464. 

2.  Penalties,  466. 

3.  Forfeiture,  467. 

4.  Appeals,  468. 

O.  Covenants  and   Aobeementb  rbspect- 
iNO  Licensed  Houses. 

1.  Sale  or  Ijcase,  470. 

2.  Mortgage,  474. 

3.  Covenants,  477. 

4.  Bemedyfor  Breach  of,  483. 

A.  EXCISE    DUTY   AND   REGULATIONS. 

Spirits — Manufacture.] — Spirits  manufactured 
in  Jersey,  partly  from  materials  not  the  produce 
of  the  United  Kingdom,  were  imported  and  the 
proper  duty  paid  for  them,  under  3  &  4  WilL  4, 
c.  52,  8.  40: — Held,  that  they  were  subject  to 
the  regulations  of  excise  in  the  same  manner  as 
spirits  manufactured  in  England,  and  that  the 
importer  must  deliver  a  request  note  under  2 
Will.  4,  c.  16,  ss.  5  and  6,  for  obtaining  a  permit. 
Reg,  V.  Excise  Commistioners,  6  Q.  B.  975  ;  14 
L.  J.,  Q.  B.  179;  9  Jur.  618. 

What  are.  ]— The  term  "  spirits  "  in  6  Geo. 

4,  c  80,  88.  107,  133  ;  7  &  8  Geo.  4,  c.  53,  s.  32  ; 
and  2  Will.  4,  c.  46,  s.  10,  signified  an  inflam- 
mable liquid  produced  by  distillation,  either 
pure,  or  mixed  only  with  ingredients  which  did 
not  convert  it  into  some  article  of  commerce  not 
known,  in  common  parlance,  under  the  appella- 
tion of  "spirits."  Att^'Oen.  v.  Bailey,  1  Ex.  281; 
17  L.  J.,  Ex.  9. 

Sweet  spirits  of  nitre  were  not  within  6  Geo.  4, 
c.  80,  88.  6  and  7,  by  which  penalties  were 
imposed  for  distilling  spirits  without  a  licence, 
and  the  spirits  were  forfeited,  and  might  be 
seized  ;  or  within  7  &  8  Geo.  4,  c  52,  s.  32,  which 
enacts  forfeiture  of  excisable  goods  deposited  in 
any  place  with  intent  to  defeaud  the  revenue. 
BaiJtiy  v.  Harris,  12  Q.  B.  905  ;  18  L.  J.,  Q.  B. 
115;  18  Jur.  341. 

A  person  who  distils  spirits  for  the  purpose  of 
making,  by  the  addition  of  nitric  acid,  sweet 
spirits  of  nitre  for  sale,  is  a  distiller  of  spirits 
within  6  Geo.  4,  c.  80,  ss.  6,  7,  requiring  an  excise 
licence  and  liable  to  the  penalties  imposed  by 
8.  39  on  persons  having  any  private  or  concealed 
still  for  making  or  distilling  low  wines  or  spirits. 
Att.'Oen,  V.  Bailey,  16  M.  &  W.  74 ;  16  L.  J., 
Ex.63. 


Validity  of  Contracti.]— The  6  Geo.  4, 

c.  80,  8.  124,  enacted  that  no  dealer  in  British 
spirits  shall  sell,  send  out,  &c.,  any  plain  British 
spirits  exceeding  the  strength  of  twenty-five 
above  i)roof,  or  any  compounded  spirits  (except 
shrub)  exceeding  that  ot  seventeen  under  proof, 
on  pain  of  forfeiting  such  spirits  : — Held,  that 
this  section  did  not  apply  to  a  distiller  or  recti- 
fier ;  and,  therefore,  that  when  a  rectifier  had 
sold  and  sent  out  plain  British  spirits  of  the 
strength  of  twenty-seven  and  a  half,  such  con- 
tract of  sale  was  not  illegal,  nor  were  the  spirits 
prohibited  goods,  and  the  seller  might  recover 
the  price.  Wetherell  v.  Jones,  3  B.  &  Ad.  221  ; 
1  L.  J.,  K.  B.  139. 

A  contract  was  made  for  spirits  to  be  paid  for 
by  bills  at  three  months  from  delivery  ;  but  no 
opportunity  for  delivery  was  given  by  the  pur- 
chaser till  a  new  duty  was  imposed  on  spirits  by^ 
43  Geo.  3,  c.  81 :— Held,  that  the  distiller  was 
entitled  to  charge  the  amount  of  the  additional 
duty  on  spirits.    Haig  v.  Napier,  1  Dow,  255. 

Winei — ^Legatee  and  Executor.] — ^A  legatee, 
under  a  bequest  of  wines,  which  arrived  in  the 
port  of  London  in  a  ship  before  the  death  of  the 
testator,  the  report  of  the  arrival  of  the  ship 
being  made  before,  but  the  entry  of  the  wines 
not  being  made  until  after  the  death  of  the 
testator,  is  not  subject  to  the  payment  of  the 
duties,  the  executor  being  bound  to  pay  them 
out  of  the  assets.    Seicart  v.  Denton,  2  Chit.  456. 

Imported   by   Ambauador.] — ^Where  a 


foreign  ambassador  on  the  termination  of  his 
embassy  and  departure  from  this  country,  em- 
ployed an  agent  to  dispose  of  certain  wines  by 
auction,  which  he  had  imported  duty  free,  and 
such  agent  employed  a  broker  and  an  auctioneer, 
who  effected  the  sale  : — Held,  that  the  latter  was 
personally  liable  to  pay  the  duties  in  respect  of 
such  wines,  although  he  had,  from  time  to  time, 
as  he  received  the  proceeds  of  the  sale,  paid  over 
the  net  amount  to  his  immediate  employer,  the 
agent.  Att.-Oen.  v.  TJiomtoTi,  13  Price,  805  ;  1 
M'CleL  600. 

The  ambassador's  privilege  ceased  to  protect  the 
wines  from  duty  when  so  sold  to  a  purchaser.  lb. 


Foreign  Wines— What  are— <*  Sweets  ''—Bale 
of  **Best  Sherry,  British."]— A.,  who  held  a 
licence  for  retailing  "  sweets  and  made  wines," 
but  had  no  licence  for  the  sale  of  foreign  wines, 
on  being  asked  for  a  bottle  of  best  sher^,  sold  a 
bottle  of  liquor  labelled  "  Best  Sherry,  British." 
He  was  thereupon  charged  with  selling  foreign 
wine  without  a  licence  : — Held,  that  the  justices, 
in  dismissing  the  information  against  him  on  the 
ground  that  the  liquor  was  not  sold  as  being 
foreign  wine,  were  wrong,  and  that  the  case 
must  be  remitted  to  them.  Sherry  is  the  name 
of  a  foreign  wine,  therefore,  under  23  Vict.  c.  27, 
8.  21,  liquor  labelled  "Best  Sherry,  British,'* 
must,  as  against  the  seller,  be  deemed  to  be 
foreign  wine.  Richards  v.  Banks,  58  L.  T.  634  ; 
52  J.  P.  23. 

Beer— What  ia— Botaaio  Beer.]  —  The  ap- 
pellant sold  a  liquor  called  "botanic  beer" 
without  having  a  retail  licence  for  the  sale  of 
beer.  It  contained  sugar,  herbs  and  water,  but 
no  hops  or  malt,  and  had  six  per  cent,  of  proof 
spirit :— Held,  that  such  a  liquor  was  "  beer  " 
within  the  meaning  of  s.  4  of  48  &  49  Vict.  c.  61, 
and  that  the  appellant  was  rightly  convicted. 
HowoHh  V.  Mmns,  56  L.  T.  316 ;  51  J.  P.  7 
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Exeiiable  Liquors— Sweets  and  made  Wines.] 
—By  9  Geo.  4,  c.  61,  6. 18,  a  penalty  is  imposed 
on  every  person  who  shall  without  a  licence  sell 
any  excisable  liquor  by  retail  to  be  drunk  on 
the  premises  ;  and  by  s.  37,  excisable  liquor  is 
to  include  sweets  or  wines,  which  now  are  or 
hereafter  may  be  charged  with  duty  either  by 
customs  or  excise.  By  4  &  5  WilL  4,  c.  77,  s.  9, 
the  excise  duty  on  sweets  or  made  wines  is 
repealed  ;  but  the  duty  on  licences  to  be  taken 
out  by  retailers  is  continued,  and  all  such 
licences  shall  still  be  taken  out : — Held,  that  a 
person  who,  since  4  &  5  WilL  4,  c.  77,  sold  sweets 
or  made  wines  by  retail  without  a  licence,  could 
not  be  convicted  under  s.  18  of  9  Geo.  4,  c.  61, 
sweets  and  made  wines  being  no  longer  excis- 
able liquors.  Jteg.  v.  Lancashire  JJ.,  7  £1.  &  Bl. 
839 ;  26  L.  J.,  M.  C.  171  ;  3  Jur.  (N.S.)  1095  ; 
6  W.  K.  668. 

Beer  —  Billiard  Licence.]  —  Excisable 

liquors  are  liquors  subject  to  the  duty  of  excise  ; 
and,  therefore,  beer,  upon  which  an  excise  duty 
is  no  longer  paid,  is  not  an  excisable  liquor.  A 
person  was  licensed  under  8  &  9  Vict.  c.  109,  to 
Keep  a  house  for  billiard  playing ;  and  the 
licence  provided  that  he  should  not  knowingly 
allow  the  consumption  of  excisable  liquors  in 
the  house  by  persons  resorting  thereto.  He  was 
also  licensed  under  3  &  4  Vict.  c.  61,  and  32  &  33 
Vict.  c.  27,  to  sell  beer,  wine,  &c.,  to  be  consumed 
in  the  house.  He  had  allowed  the  consumption 
of  beer  by  persons  resorting  to  the  house  for  the 
purpose  of  playing  billiards,  and  was  convicted 
of  an  offence  against  the  tenor  of  his  billiard 
licence : — Held,  that  he  had  not  been  guilty  of 
selling  excisable  liquor,  and  was  wrongly  con- 
victed. Jones  V,  WAittaker,  39  L.  J.,  M.  C.  139  ; 
L.  R.  5  Q.  B.  541 ;  22  L.  T.  536 ;  18  W.  B.  1197. 

Excise    Licence— Bight   to — Music   Hall.] — 

The  proprietors  of  a  music  hall,  having  duly 
obtained  a  music  and  dancing  h'cence,  applied  as 
being  the  proprietors  of  a  place  of  public  enter- 
tainment licensed  by  justices  of  the  peace,  to 
the  Commissioners  of  Inland  Revenue  for  an 
Excise  licence  to  sell  by  retail,  beer,  spirits  and 
wine  on  the  premises  under  s.  7  of  6  &  6  WilL  4, 
c.  39 : — Held,  that  the  commissioners  had  pro- 
perly refused  to  grant  an  excise  licence  until 
a  licence  of  justices  had  first  been  obtained 
under  the  Licensing  Act  of  1872;  that  s.  7 
of  6  &  6  Will.  4,  c.  39,  had  been  repealed  by 
the  later  act  (35  &  36  Vict.  c.  94),  except  so  far 
as  the  rights  of  proprietors  of  theatres  were 
concerned ;  and  that  a  music  hall  was  not  a 
theatre.  lieff,  v.  Inland  Revenue  Commissioners^ 
JSmpire  Theatre,  In  re,  67  L.  J.,  M.  C.  92  ;  21 
Q.  B.  D.  669 ;  59  L.  T.  378  ;  36  W.  R.  696 ;  52 
J.  P.  390. 

Befreshment  Houses  —  Licences  ibr.]  —  See 
Revenue. 


B.  SALE  BY  RETAIL. 

1.  Retail  Dealer. 

Betail  Dealer,  who  is.]^If  a  person  takes  a 
house  or  part  of  a  house  either  in  his  own  name 
or  in  the  name  of  any  other  person,  and  there 
personally,  or  by  his  agent,  makes  sales  of  spirits 
by  retail,  he  carries  on  business  there  as  a 
retailer  of  spirits,  even  though  no  spirits  are 
actually  stored  on  the  premises.     Stallard  y. 


Marks,  47  L.  J.,  M.  C.  91  ;  3  Q.  B.  D.  412 ;  I 
L.  T.  566  ;  26  W.  R.  694. 


Wine  and  Spirit  Merchant's  Traveller. 


— S.  and  S.  were  convicted  under  6  Geo.  4,  c.  S'. 
s.  2,  for  retailing  spirits  in  Cheltenham  withoi 
a  retailer's  excise  licence.  They  carried  on  bnai 
ness  as  wine  and  spirit  merchants  in  Worcestei 
and  held  all  the  necessary  licences  for  dealing  h 
and  retailing  spirits  there.  They  did  not  hold  i 
licence  to  retail  spirits  at  Cheltenham  ;  but  tbei 
caused  premises  at  Cheltenham  to  be  let  to  J>, 
one  of  their  traveUers,  for  their  own  use,  tool 
out  a  licence  for  the  purpose  of  carrying  on  then 
the  business  of  dealers  in  beer,  and  put  up  s 
board  inscribed  with  their  names  a^  **  Distillera, 
Wine  Merchants  and  Brewers,  Worcester."  D. 
took  orders  for  spirits  at  these  premises  and 
transmitted  them  to  Worcester,  where  S.  and  S. 
executed  them  by  sending  spirits  from  Worcester  : 
— Held,  that  the  conviction  must  be  affirmed, 
for  S.  and  S.  must  be  taken  to  carry  on  business  at 
Cheltenham  as  retailers  of  spirits,  although  the 
spirits  they  sold  were  kept  in  and  delivered  from 
a  store  in  another  town.    lb, 

A  traveller  for  a  fully-licensed  firm  of  wine 
and  spirit  merchants  at  B.  occupied  an  office 
and  premises  at  C,  where  he  resided,  and  where 
amongst  other  places  he  solicited  and  obtained 
orders,  which  he  forwarded  to  his  employers  at 
B.,  who  delivered  the  goods  so  ordered  direct  to 
the  purchaser.      The  firm  neither  rented  nor 
occupied  any  premises  at  all  at  C,  nor  did  they 
store  goods  upon  their  traveller's  premises.   Upon 
an  information  being  exhibited  by  an  inland 
revenue  officer  against  the  traveller  under  the 
above  acts,  charging  him  with  taking  an  order 
for  spirits  at  his  office  at  C,  without  having  in 
force  a  proper  licence  authorising  him  so  to  do : 
— Held,  that  he  was  a  bon&  fide  traveller  taking 
orders  for  his  employers  who  were  duly  licensed 
to  sell  spirits,  &c,  and  therefore  not  liable  to 
take  out  a  licence.    Stuchbery  v.  Spencer,  55 
L.  J.,  M.  C.  141  ;  51  J.  P.  181. 

« Licensed  to  sell  Beer  by  Betail."]— The 
holder  of  a  licence  to  sell  beer  under  26  &  27 
Vict.  c.  33,  8. 1,  is  a  person  "  licensed  to  sell  beer 
by  retail"  within  the  meaning  of  s.  18  of  1  &  2 
Will.  4,  c.  32,  SJioolbred  v.  St,  Pancras  JJ.,  59 
L.  J.,  M.  C.  63  ;  24  Q.  B.  D.  346  ;  62  L.  T.  287  ; 
38  W.  R.  399  ;  54  J.  P.  231. 

Wholesale  Licence — Measure  of  Quantity.] — 

The  holder  of  an  excise  licence  under  the  Excise 
Act,  1826  (6  Geo.  4,  c.  81),  is  entitled  to  sell 
strong  beer  only  in  casks  containing  not  less 
than  4^  gallons  imperial  standard  g^on  measure, 
or  in  not  less  than  two  dozen  reputed  quart 
bottles  at  one  time,  to  be  drunk  elsewhere  than 
on  his  premises.  The  Inland  Revenue  Act,  1863 
(26  &  27  Vict.  c.  33),  s.  1,  provides  that  the  holder 
of  such  a  licence  may  take  out  an  additional 
licence  to  sell  beer  "  in  any  less  quantity  or  in 
any  other  manner  "  ;  and  by  s.  3  of  the  Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  it  is  declared  to 
be  an  offence  to  sell  intoxicating  liquor  by  retail 
unless  authorised  by  licence  so  to  do.  "  Sale  bv 
retail"  is  defined  by  the  Beer  Act,  1834  (4  &  5 
WilL  4,  c.  85),  s.  19,  as  a  sale  in  any  less  quantity 
than  4^  gallons.  Appellant,  the  holder  of  an 
excise  licence  imder  the  Excise  Act  of  1 825,  having 
no  additional  licence,  sold  be«r  in  quantities  at 
one  time  exceeding  the  quantity  prescribe  in 
the  licence,  but  in  pint  and  half -pint  bottles; 
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and  in  respect  of  such  sale  was  convicted  by 
justices  of  having  sold  by  retail  without  a  licence, 
in  contravention  of  s.  3  of  the  Licensing  Act, 
1872  : — Held,  that  the  conviction  was  bad,  a  sale 
at  one  time  of  a  quantity  exceeding  4^  gallons 
not  being  a  sale  by  retail  within  that  section. 
Fairclmt^h  v.  Bohertx,  59  L.  J.,  M.  C.  64 ;  24 
Q.  B.  D.  350 ;  62  L.  T.  700 ;  38  W.  R.  330 ;  54 
J.  P.  421, 


2.  Sale  without  Licence. 

Sale  of  Wine— Wine  Dealer's  Lioenee.] — A 

fihopkeeper,  holding  a  wine  dealer's  excise  licence, 
granted  under  6  Geo.  4,  c.  81,  s.  2,  and  for  which 
the  annual  duty  of  lOZ.  10«.  is  payable,  is  entitled 
without  any  certificate  from  justices,  to  sell  by 
retail  wine  to  be  consumed  ofE  the  premises. 
Palmer  v.  Tliaicher,  47  L.  J.,  M.  C.  54  ;  3  Q.  B. 
D.  346  ;  37  L.  T.  784  ;  26  W.  R.  314. 

Clubi — Supply  of  Liquor  to  Member.] — The 
appellant  was  manager  of  an  institution  carried 
on  bonH  fide  as  a  club,  under  rules  by  which 
members  paid  an  entrance  fee  and  subscription  ; 
trustees  wore  appointed,  in  whom  all  the  club 
property  was  vested,  and  there  was  a  committee 
of  management  (for  whom  the  appellant  acted) 
to  conduct  the  general  business.  The  club  was 
not  licensed  for  the  sale  of  intoxicating  liquors, 
but  these  were  supplied,  at  fixed  prices,  to 
members  for  consumption  on  and  off  the  premises, 
33  per  cent,  above  the  cost  price  being  charged 
for  liquors  to  be  consumed  off  the  premises,  and 
the  money  produced  thereby  going  to  the  general 
funds  of  the  club.  The  appellant  having,  in  the 
course  of  his  employment  as  manager,  supplied 
intoxicating  liquors  to  a  member  (who  paid  for 
them)  for  consumption  off  the  premises  : — Held, 
that  the  appellant  did  not  "  sell  by  retail"  intoxi- 
cating liquors  within  the  meaning  of  s.  3  of  the 
Licensing  Act,  1872,  and  therefore  was  not  liable 
to  conviction  for  an  offence  under  the  section. 
Oraff  V.  Evaju,  61  L.  J.,  M.  C.  25  ;  8  Q.  B.  D. 
373  ;  46  L.  T.  347  ;  30  W.  R.  380  ;  46  J.  P.  262. 

The  manager  of  a  club  in  the  form  of  a  limited 
company — the  shareholders  in  which  constitute 
the  members  of  the  club — ^is  not  liable  criminally, 
under  the  Licensing  Act,  1872,  for  the  sale  at 
the  club  of  intoxicating  liquors  to  members. 
Neicell  V.  Htmiiigway,  68  L.  J.,  M.  C.  46 ;  60 
L.  T.  544  ;  16  Ck)X,  C.  C.  604  ;  63  J.  P.  324. 

Supply   of  Liquors   to   Person   while 

''Honorary  Member" — Subsoription  paid — Per- 
son afterwards  rejeoted  as  Member.] — A  limited 
company  carrying  on  a  proprietory  club  had 
no  ncence,  the  Section  of  members  being  in 
the  hands  of  a  committee.  Liquor  was  supplied 
by  the  company  to  and  paid  for  by  a  person  who 
had  been  elected  an  **  honorary  member  "  pending 
inquiries  and  pending  his  election  aa  a  member, 
and  had  paid  his  subscription.  He  waa  subse- 
quently not  elected  as  a  member,  and  his  sub- 
scription was  returned : — ^Held,  that  there  was  a 
sale  by  retail  of  the  liquor  by  the  company  for 
which  the  company  were  liable  in  penalties. 
Boicyer  v.  Percy  Supper  Cluby  [1893J  2  Q.  B. 
354 ;  5  R.  472  ;  69  L.  T.  447  ;  42  W.  R.  29 ;  17 
Cox,  C.  C.  669  ;  67  J.  P.  470. 

Sale    by    Member    to    Stranger  .J — A 

stranger  entered  a  working-men^s  subscription 
club,  by  one  of  the  rules  of  which  visitors  were 


forbidden  to  pay  money  direct  to  the  manager. 
W.,  a  member,  entered  the  stranger^s  name  as  a 
visitor  ;  the  stranger  then  put  down  8<l.,  asking 
for  two  pints  of  ale.  W.  received  the  money, 
and  the  aJe  was  supplied  to  the  stranger : — Held, 
that  W.  sold  liquor  to  the  stranger  without  a 
licence.    Stecent  v.  Wood^  54  J.  P.  742. 


Unauthorised  Sale  by  Club  Steward — 


Liability  of  Trustees.]— The  appellants,  who 
were  trustees  and  members  of  the  managing 
committee  of  a  club,  were  convicted  under  the 
Licensing  Acts  for  selling  liquor  without  a 
proper  licence  to  persons  not  members  of  the 
club.  It  appeared  that  the  liquor  was  sold  in 
the  club  premises  by  the  steward  of  the  club, 
who  in  selling  it  acted  contrary  to  the  orders  of 
the  appellants,  and  without  their  knowledge  or 
assent.  The  money  which  he  received  for  the 
liquor  was  paid  by  him  to  the  account  of  the 
club: — Helo,  that  the  conviction  was  wrong, 
for  the  appellants  were  not,  under  the  circum- 
stances, responsible  for  the  act  of  the  steward. 
Newvian  v.  JoneSy  55  L.  J.,  M.  C.  113;  17 
Q.  B.  D.  132  ;  55  L.  T.  327  ;  50  J.  P.  373. 


Sale  to  Agent  of   Member.] — Certain 


premises  which  had  been  licensed  as  a  beerhouse 
were,  on  the  refusal  of  a  renewal  of  the  licence, 
formed  into  a  working-men's  club.  In  the  bar  of 
the  club  wns  a  placard  stating  that  no  payment 
would  be  received  for  refreshments  from  any 
person  other  than  bonA  fide  members.  The  wife 
of  a  member,  however,  having  been  provided 
with  money  by  her  husband  went  to  the  club, 
paid  for  and  was  supplied  with  beer,  having  first 
been  asked  if  it  was  for  her  husband  and  she 
stating  that  it  was.  The  justices  found  that 
there  had  been  a  sale  of  intoxicating  liquor,  and 
that  the  person  to  whom  it  was  sold  was  not 
a  member  of  the  club  ;  they  therefore  convicted 
the  club  steward  who  supplied  the  liquor : — 
Held,  that  on  the  facts  the  conviction  was  right. 
Wuodley  v.  Simmondt,  60  J.  P.  150. 


"Seooud  Offenoe."] — The  manager  of  a 


club  was  duly  convicted  under  s.  17  of  4  &  5  Will. 
4,  c.  85,  of  selling  beer  by  retail  without  having  an 
excise  re  bail  licence.  Subsequently  he  was  con- 
victed under  s.  3  of  the  Licensing  Act,  1872,  of 
selling  intoxicating  liquor,  to  wit  beer,  without 
a  licence.  Upon  the  hearing  of  the  latter  charge 
the  magistrate  treated  it  as  a  second  offence,  and 
imposed  the  full  penalty  of  1001.  authoriseid  in 
the  case  of  "the  second  offence"  by  s.  3, 
sub-s.  2,  of  the  Licensing  Act,  1872  : — Held, 
that  there  could  only  be  a  conviction  under  s.  3 
of  the  Licensing  Act,  1872,  for  a  second  offence 
where  the  conviction  for  the  first  offence  had 
been  imder  the  same  statute,  and  that  the 
second  conviction  was  therefore  bad.  Authert 
or  Antherf,  In  re,  58  L.  J.,  M.  C.  62  ;  22  Q.  B.  D. 
345  ;  60  L.  T.  454  ;  37  W.  R.  320  ;  16  Cox,  C.  C. 
688;  63  J.  P.  116. 

Pretended  Club — ^Manager  tlie  Proprietor.] — 
E.  was  summoned  under  35  &  36  Vict.  c.  94,  s.  4, 
for  selling  liquors  without  a  licence.  Over  the 
door  a  signboard  was  painted  "  The  C.  Working 
Men's  Club."  The  interior  was  fitted  up  like  a 
public-house,  and  E.  professed  to  be  manager, 
and  ordei'ed  everything  on  the  credit  of  the  club, 
but  could  not  tell  who  were  members,  nor  how 
the  accounts  were  kept,  and  neither  committee 
nor  secretary  had  any  means  of  checking  him : — . 
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Held,  that  there  was  evidence  to  justify  the 
justices  in  holding  that  it  was  only  a  pretended 
club,  and  that  E.  was  the  real  proprietor.  Ecatu 
V.  Hemingway,  62  J.  P.  134. 

Bebnilding  Pmnisei — Adding  Strip  of  Land.] 
— ^The  holder  of  a  beer  licence  rebuilt  his 
premises  and  made  them  more  commodious.  In 
doing  so  he  advanced  the  frontage  and  took  in  a 
strip  of  garden,  five  feet  wide,  on  which  a  part 
of  the  new  bar  stood.  The  justices  convicted 
him  of  selling  at  a  place  where  he  was  not 
authorised  : — Held,  that  the  justices  were  wrong 
and  that  there  was  no  evidence  to  support  the 
conviction,  the  premises  not  being  substantially 
altered  in  rebuilding.    Deer  v.  Bell,  58  J.  P.  513. 

Sale  at  Hominal  Frioe.]— The  3  &  4  Vict.  c.  61, 
8.  13,  which  imposed  a  penalty  on  persons  selling 
beer  by  retail  without  a  licence,  applied  to 
persons  selling  beer  at  l\d.  the  quart.  Read 
V.  Sti^rey,  6  H.  &  N.  423  ;  30  L.  J.,  M.  C.  110  ;  7 
Jur.  (N.8.)  344  ;  3  L.  T.  674  ;  9  W.  R.  418. 

**  Illegally  Dealing  in  Intozieating  Liquor" 
— Pnrohaser  as  well  aa  Seller.] — The  provision 
in  s.  17  of  the  Licensing  Act,  1874,  that  persons 
found  upon  suspected  premises  entered  by  a 
constable  in  pursuance  of  a  warrant  to  search 
for  liquors  sold  or  kept  for  sale  contrary  to  law, 
shall  be  presumed  to  be  guilty  of  **  illegally 
dealing  in  intoxicating  liquor"  until  the  con- 
trary be  shewn,  is  not  confined  to  a  seller, 
but  applies  also  to  a  buyer,  of  such  liquors 
McKenzw  v.  Day,  62  L.  J.,  M.  C.  49  ;  [1893] 
1  Q.  B.  289  ;  5  R.  161  ;  68  L.  T.  345  ;  41  W.  R. 
884  ;  17  Cox,  C.  C.  604  ;  57  J.  P.  216. 

Hnsband's  Liability  for  Wife's  Aots.]— Upon 
an  information  for  unlawfully  selling  beer  under 
4^5  Will.  4,  c.  85,  s.  17,  it  was  proved  that  the 
appellant's  wife  had  actually  supplied  the  beer 
to  three  persons  who  had  asked  the  appellant  for 
beer,  and  to  whom  he  had  said  whilst  pointing 
to  his  wife,  "  You  must  ask  her "  : — ^Held,  that 
upon  this  evidence  the  conviction  was  right. 
Reg,  V  Smith,  7  W.  R.  162. 

A.  was  charged  under  s.  3  of  the  Licensing 
Act,  1872,  with  selling  intoxicating  liquor  with- 
out a  licence.  A.  kept  a  tobacco  shop  and 
refreshment  house,  but  had  no  licence  to  sell 
liquors  by  retail.  A.'s  wife  sold  bottles  of  ale 
to  customers,  but  there  was  no  evidence  that 
A.  knew  anything  of  her  so  acting.  The  justices 
held  A.  liable  for  the  acts  of  his  wife  and 
convicted  A. : — Held,  the  justices  were  wrong. 
Allen  V.  Dumb,  57  J.  P.  377. 

Aiding  and  Abetting.]— The  owner  of  licensed 
premises  obtained  possession  of  them  after  the 
licence-holder  had  absconded  and  put  in  a  new 
tenant,  to  whom  he  supplied  liquors  for  sale. 
The  new  tenant  had  not  obtained  a  licence : — 
Held,  that  the  owner  was  rightly  convicted  of 
aiding  and  abetting  the  new  tenant  in  selling 
liquors  without  a  licence  under  s.  5  of  11  dc  12 
Vict.  c.  43,  and  s.  3  of  the  Licensing  Act,  1872. 
Owen  V.  Langfoi'dy  55  J.  P.  484. 

At  Races— Speoial  Lioenee.] — ^A  person  dulv 
licensed  by  the  justices  and  by  the  excise  to  sell 
beer  by  retail  in  town,  but  having  no  licence  to 
sell  beer  at  races  in  the  adjoining  borough,  is 
rightly  convicted  of  selling  beer  at  a  regatta  in 


the  borough,  and  is  not  protected  by  6  Geo.  4, 
c.  81,  s.  11.  Ash  Y.  Lynn,  7  B.  &  S.  255  ;  35 
L.  J.,  M.  C.  159 ;  L.  R.  1  Q.  B.  270 ;  12  Jur. 
(N.S.)  485  ;  14  L.  T.  224  ;  14  W.  R.  583. 


Pnblio  Races,  what  are.] — Races  were 


held  in  a  field  occupied  by  an  individual  who  let 
it  for  that  purpose,  and  any  one  of  the  public, 
on  payment  of  a  small  sum,  was  admitted  into 
the  field  : — Held,  that  these  races  were  **  public 
races,"  within  6  Geo.  4.  c.  81,  s.  11,  which  enables 
any  person  licensed  to  sell  beer  by  retail  to  be 
drunk  on  the  premises  to  carry  on  his  business  in 
booths,  tents  or  other  places  at  the  time  and 
place  of  holding  any  public  races.  B&ughey  v. 
Rowbotham,  4  H.  &  C.  711  ;  15  L.  T.  222  ;  15 
W.  R.  75. 

At  Pairs.] — The  right  by  custom,  prescrip- 
tion, or  charter  to  sell  beer  at  fairs  without  an 
excise  retail  licence  is  abrogated  by  25  &,  26 
Vict,  c  22,  8. 12.  Huxliam  v.  Wheeler,  3  H.  &  C. 
75  ;  33  L.  J.,  M.  C.  153  ;  10  Jur.  (N.8.)  545  ;  10 
L.  T.  342;  12  W.  R.  713. 

An  alehouse-keeper,  who  has  obtained  an. 
ordinary  justice's  and  excise  licence,  may,  by 
virtue  of  such  licence,  sell  beer  in  booths  at  any 
lawful  fair.  It  is  not  necessary  to  get  a  special 
excise  licence  for  that  purpose.  Hayivood  v. 
HoUand,  28  L.  T.  702  ;  21  W.  R.  920. 

Irregularity  in  obtaining  Licence.] — By  25 
&  26  Vict.  c.  22,  &  13,  and  26  &  27  Vict.  c.  33,  s. 
20,  sub-s.  1,  an  occasional  licence  for  the  sale  of' 
intoxicating  liquors  is  to  be  granted  by  an  officer 
of  excise  upon  the  written  consent  of  a  justice 
"usually  acting  at  the  petty  sessions  for  the 
petty  sessional  division  within  which  the  place  of 
sale  is  situate."  S.  obtained  from  a  duly  autho- 
rised officer  of  excise  an  occasional  licence  for 
the  sale  of  intoxicating  liquors  ;  the  justice  who- 
signed  the  written  consent  did  not  usually  act 
for  the  petty  sessional  division  within  which  the- 
place  of  sale  was  situate.  S.  having  sold  intoxi- 
cating liquors  at  the  time  and  place  mentioned 
in  the  occasional  licence,  was  convicted  by 
justices  of  selling  intoxicating  liquors  without  a. 
licence.  It  was  not  proved  that  he  had  acted 
otherwise  than  bonft  fide  : — Held,  that  although 
an  irregularity  had  been  committed  in  obtaining 
the  licence,  yet  it  protected  him  from  penal 
consequences,  and  that  the  conviction  was  wrong. 
StereM  v.  Emson,  45  L.  J.,  M.  C.  63  ;  1  Ex.  D. 
100  ;  33  L.  T.  821  — C.  A. 

At   Public   Ball-r-Oecasional   Licence.]  —  A 

licensed  victualler,  within  the  metropolitan 
police  district,  who  had  obtained  an  occasional 
licence  from  the  excise,  with  the  consent  of  a 
justice  of  the  peace,  under  25  j£  26  Vict.  c.  22, 
s.  13,  and  26  &  27  Vict.  c.  33,  s.  20,  i-equired  also 
an  occasional  licence  from  the  commissioner  of 
police  under  27  &  28  Vict.  c.  64,  s.  5,  in  order  to 
enable  him  lawfully  to  supply  excisable  liquors 
at  a  public  ball  held,  ofE  his  own  premises,  on 
premises  which  were  neither  a  public-house  nor 
a  refreshment-house.  Hannant  v.  Foulger,  8 
B.  &  S.  425  ;  36  L.  J.,  M.  C.  119 ;  L.  R.  2  Q.  B. 
399  ;  15  W.  R.  787. 

Temporary  Authority  to  Sell  —Proposed  Trans* 
force.] — The  grant  to  a  proposed  transferee  of  a 
beerhouse  of  a  temporary  authority  to  sell  beer 
under  s.  1  of  the  Licensing  Act,  1842,  does  not 
operate  to  cancel  the  existing  licence,  and  while 
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the  licence-holder  remains  in  possession  of  the 
premises  he  cannot  be  convicted  under  s.  3  of  the 
Licensing  Act,  1872,  of  selling  intoxicating  liquor 
without  being  duly  licensed.  Andrews  v.  Denton^ 
66  L.  J.,  Q.  B.  520  ;  [1897]  2  Q.  B.  37  ;  76  L.  T. 
423 ;  45  W.  R.  500  ;  61  J.  P.  826. 

Exemption  from  Penaltiei — Age  of  <* Heir" — 
DeatJi  of  lioenoe-holder.] — ^A  person  under  the 
age  of  twenty-one  may  be  an  "  heir  "  within  the 
meaning  of  s.  3  of  the  Licensing  Act,  1872  (35 
&  36  Vict,  c.  94),  which  provides  certain  exemp- 
tions from  penalties  on  the  death  of  the  licence- 
holder.  Boie  V.  Frogley,  62  L.  J.,  M.  C.  181  ; 
6  B.  530  ;  69  L.  T.  346  ;  57  J.  P.  376. 


3.  Sale  undeb  20*.  Value  or  on  Cbedit. 

Ko  AotioB  Maintainable — In  what  Cases.] — 
The  24  Geo.  2,  c.  40,  s.  12,  extends  to  spirits 
mixed  with  water.  Scott  v.  OUlmare,  3  Taunt. 
226;  12R.  R.  641. 

That  statute  extends  to  a  score  for  grog,  beer 
and  herrings,  as  to  such  part  as  was  for  the  grog, 
but  not  to  the  other  items,  which  consequently 
may  be  recovered.  CHlpin  v.  RendU,  1  Selw. 
N.  P.  61. 

In  an  action  for  the  amount  of  a  tavern  bill, 
the  plaintiff  is  not  entitled  to  recover  for  any 
items  under  20«.  for  spirits  supplied  to  his  guests. 
Bumdijeat  v.  Hutchinson^  5  B.  &  Aid.  241  ;  24 
R.  R.  345. 

But  the  statute  does  not  apply  to  spirits  sup- 
plied by  a  hotel-keeper  to  a  guest  who  is  resident 
in  his  hotel.   Proctor  v.  Nicholson,  7  Car.  &.  P.  67. 

The  statute  applies  not  only  to  liquors  sold  for 
the  personal  consumption  of  the  purohaser,  but 
to  liquors  sold  to  a  publican  to  sell  again. 
Hughes  V.  Dons  or  Doantf,  4  P.  &  D.  708 ;  1  Q.  B. 
294  ;  5  Jur.  837. 

If  a  person  sells  two  sorts  of  spirits  at  the 
same  time  to  an  amount  above  20«.,  he  may 
recover  the  price,  although  the  amount  of  ead^ 
species  of  spirits  is  under  20«.  Owens  v.  Porter, 
4  Car.  &  P.  367. 

It  is  a  defence  to  an  action  on  a  bill  of 
exchange  against  the  acceptor,  that  it  was 
accepted  for  the  amount  of  spirits  sold  to  him  by 
the  plaintiff  in  quantities  under  the  value  of  20«. 
SeoU  V.  Oillnwre,  3  Taunt.  226 ;  12  R.  R.  641. 

But  at  nisi  prius,  it  was  held  that  a  bill 
accepted  by  an  officer  in  the  recruiting  service, 
in  payment  of  small  quantities  of  spirits  under 
the  value  of  20^.,  supplied  by  a  publican,  to  be 
used  out  of  his  house,  to  recruits  and  others  under 
the  command  of  the  acceptor,  was  valid.  Spenoer 
V.  Smith,  3  Camp.  9. 

Pleas  to  a  declaration  on  a  biU,  with  counts  for 
goods  sold ;  first,  that  part  of  the  consideration 
of  the  biU  was  spirituous  liquors,  sold  at  different 
tiroes  in  quantities  less  in  value  than  20«. ; 
and  secondly,  that  the  plaintiff  and  defendant 
accounted  together,  and  that  the  latter  had  given 
the  former  a  bill  for  the  amount  of  the  goods 
mentioned  in  the  common  counts,  which  bill 
was  still  outstanding  and  unsatisfied,  are  issuable 
pleas,  and  cannot  be  treated  as  nullities,  so  as  to 
entitle  the  plaintiff  to  sign  judgment  as  for  want 
of  a  plea.  Oaitshill  v.  Greathead,  1  D.  dc  R. 
359. 

A  publican  took  from  a  person,  who  boarded 
and  lodged  in  his  house,  a  bill  and  a  note,  both 
at  one  time,  for  a  score,  part  of  which  consisted 
of  a  demand  for  spirits ;  but  not  to  the  amount  of 


either  bill  or  note ;  money  was  alsopaid  on  account : 
— Held,  in  action  on  the  securities,  that,  although 
they  were  given  at  the  same  time,  the  publican 
might  recover  on  one  of  them,  and  also  that  he 
might  apply  the  money  paid  in  reduction  of  the 
demand  for  spirits,  although  such  demand  could 
not  be  recovered.  Crooksliank  or  Crtiickshanks 
V.  Rose,  5  Car.  &  P.  19  ;  1  M.  &  Rob.  100. 

Where  parties,  having  cross  demands,  settle 
and  balance  their  accounts,  it  is  no  defence  to  an 
action  brought  for  the  balance,  that  a  great  part 
of  the  amount  was  for  spirituous  liquors,  delivered 
in  quantities  under  20«.  in  value.  Dawson  v. 
Bsninant,  6  £sp.  24. 

The  vendor  of  spirits  in  small  quantities,  for 
the  price  of  which  ne  is  disabled  from  recovering^ 
who  has  another  demand  against  the  vendee,  may 
apply  a  payment  made  to  him  by  his  debtor  ta 
the  price  of  the  spirits,  unless  at  the  time  of  pay- 
ment the  debtor  dii^ectiB  a  different  appropriation 
of  it.  Philpott  v.  Jones,  4  N.  &  M.  14  ;  2  A.  &  E. 
14  ;  4  L.  J.,  K,  B.  65. 

In  the  absence  of  such  contemporaneous  direc- 
tions by  the  debtor,  the  creditor  may  so  apply 
the  payment  at  any  time  afterwards.    Ih. 


C.  QUALIFICATION  FOR  LICENCES. 

1.  Persons. 

a.  Seaidenoe. 

When  Unneeessary.] — M.,  who  held  a  strong* 
beer  licence,  applied  to  licensing  justices  for  a 
certificate  to  take  out  a  retail  licence  to  sell  beer, 
wine  and  spirits,  not  to  be  consumed  on  the 
premises.  The  justices  refused  the  licence  under 
32  &  33  Vict.  c.  27,  s.  8,  sub-s.  4,  on  the  ground 
that  the  applicant  was  not  qualified  as  by  law  is 
required  by  reason  of  his  intention  not  to  reside 
on  the  premises  :  —Held,  that  as  the  holder  of  a. 
strong  beer  licence  was  entitled,  under  26  &  27 
Vict.  c.  33,  s.  1,  to  the  retail  licence  without  any 
other  qualification,  residence  was  not  required  ;. 
and  that  as  the  justices,  therefore,  had  not  deter- 
mined according  to  law,  a  mandamus  must  be 
granted  to  them  to  hear  and  determine  the  applica- 
tion according  to  the  statutes  in  that  oehalf. 
Reg.  y,Be  Rutzen,  45  L.  J.,  M.  C.  57  ;  1  Q.  B.  D. 
55  ;  33  L.  T.  726  ;  24  W.  R.  313. 

Cortiiioate  of.]— The  3  &  4  Vict.  c.  61,  s.  2,. 
which  enacts  that  every  applicant  for  a  licence  to 
retail  beer  shall  produce  to  the  officer  of  excise 
a  certificate  from  an  overseer  that  he  is  the  real 
resident  holder  and  occnpier  of  the  house  in 
which  he  shall  apply  to  be  licensed,  is  directory 
only  ;  and  therefore  a  licence  may  be  valid,  not- 
withstanding the  certificate  omits  to  state  that 
the  applicant  is  such  householder.  TJiomjfson  v. 
Harvey,  4  H.  &  N.  254  ;  28  L.  J.,  M.  C.  163  ;  7 
W.  R.  281. 

But  a  licence  granted  to  a  person  who  is  not  ia 
fact  such  householder  is  void,  the  first  section 
being  imperative.    lb, 

Biserotion  of  OTorseer.] — ^An  overseer  to 

whom  application  is  made  to  certify  thata  ])erson 
applying  for  a  licence  to  retail  beer  in  a  dwelling- 
house  is  a  real  resident  holder  and  occupier  of 
the  house  is  not  compelled  to  certify,  but  has  a 
discretion,  Reg.  v.  KenHngton,  12  Q.  B.  654  ;  17 
L.  J.,  Q.  B.  332  ;  12  Jur.  747. 

Overseers  have  not  an  arbitrary  discretion 
to  grant  or  refuse  certificates,  but  are  bon&  fide 
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to  inquire  into  and  certify  as  to  the  rating  and 
•occupancy  of  persons  requiring  licences  for  the 
sale  of  beer.    Jieg.  v.  WithyTiam,  2  C.  L.  R.  1657. 

Befaial  to  Certify  —  Handamiu.]  —  In 
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I^ovember  a  person  applied  to  the  overseers  to 
•certify  that  he  was  resident  occupier  of  premises 
in  their  parish.  They  found  that  the  premises 
were  not  wholly  in  his  occupation,  and  conse- 
quently refused  their  certificate.  In  the  May 
following  he  made  another  similar  application, 
■but  they  again  refused  it,  believing  him  not 
•entitled  to  any  certificate,  as  no  notice  had  been 
given  to  them  that  any  alteration  had  been  made 
in  the  occupation,  although  it  was  probable  that 
the  applicant  had  in  fact  become  the  occupier 
■during  the  interval.  The  applicant  thereupon 
obtained  a  mandamus  directing  the  overseers  to 
inquire  whether  he  was  the  occupier  in  May,  and 
to  certify  accordingly.  They  returned  that  they 
had  inquired,  but  could  not  ascertain  whether  he 
was  occupier  in  May,  but  stated  that  he  was  then 
the  occupier  of  the  premises.  The  court  refused 
to  grant  the  applicant  the  costs  of  the  manda- 
mus, as  the  refusal  of  the  overseers  in  May  to 
certify  was  not  wrongful,  and  it  was  even  doubt- 
ful whether  he  was  at  that  time  entitled  to  a 
■certificate.  Reg,  v.  Langridge^  3  C.  L.  E.  361 ;  24 
L.  J.,  Q.  B.  73  ;  1  Jur.  (N.S.)  64 ;  3  W.  R.  165. 


Certiorari  to  remove  Licence.] — A  cer- 


tiorari will  not  lie  to  remove  a  licence  for  the 
sale  of  beer  granted  by  a  collector  or  supervisor 
■of  excise  without  the  production  of  the  overseers' 
certificate.  Meg.  v.  Salford  OveneerSy  18  Q.  B. 
€87  ;  21  L.  J.,  M.  C.  223  ;  16  Jur.  907. 

Eetail  Off-Licences  —  Wholesale  Beer  and 
Spirit  Dealers — Unlicensed  Servant  of  laoensed 
Ximited  Company.]  —  The  servant  of  a  limited 
company  which  is  duly  L'censed  in  the  name  of 
three  directors  to  deal  in  beer  and  spirits  whole- 
sale, not  being  himself  so  licensed,  is  not  duly 
qualified  as  an  applicant  for  additional  retail 
•off -licenses  in  respect  of  a  branch  establishment 
belonging  to  the  company  and  managed  by  him 
on  their  behalf.  Reg,  y^Jones^  JDavieSf  Exparte^ 
59  J.  P.  87. 


b.  Chaj-acter. 

Conviction  for  Felony.]— By  33  &  34  Vict. 
<;.  29,  s.  14,  eveiy  pei-son  convicted  of  felony  shall 
for  ever  be  disqualified  from  selling  spirits  by 
retail,  and  no  licence  shall  be  granted  to  any 
person  who  shall  have  been  so  convicted  ;  and  if 
any  pei-son,  after  having  been  so  convicted,  shall 
take  out  or  have  a  licence,  the  same  shall  be  void 
to  all  intents  and  purposes ;  and  every  person 
who,  after  having  been  so  convicted,  shall  sell 
spirits  by  retail  shall  incur  the  penalty  for  doing 
BO  without  a  licence : — Held,  that  the  section 
applied  to  a  person  convicted  of  felony  either 
before  or  after  the  act  passed  ;  and  that  licences 
held  by  a  person  convicted  before  the  act  became 
void  on  the  passing  of  the  act.  Reg,  v.  Fiwc,  44 
L.  J.,  M.  C.  60  ;  L.  R.  10  Q.  B.  195 ;  31  L.  T.  842 ; 
23  W.  R.  649  ;  13  Cox,  C.  C.  43. 

Pardon.] — By  s.  14  of  the  Wine  and  Beer- 
house Act  Amendment  Act,  1870,  "  Every  person 
convicted  of  felony  shall  for  ever  be  disqualified 
from  selling  spirits  by  retail,  and  no  licence  to  sell 
spirits  by  retail  shall  be  granted  to  any  person 
who  shaU  have  been  so  convicted  as  aforesaid  "  : — 


Held,  that  a  person  who  had  been  convicted, 
but  who  had  received  a  free  pardon  under  the 
Queen's  sign  manual,  was  not  disqualified  by  the 
above  section  from  holding  a  licence,  inasmuch 
as  the  efEect  of  the  pardon  was  to  absolve  sach 
person  not  only  from  the  punishment  awarded 
him,  but  also  from  all  disqualifications  attaching' 
to  the  offence.  Hay  v.  Tower  Divirion  JJ.  or 
Mddle^em  JJ,,  59  L.  J.,  M.  C.  79  ;  24  Q.  B.  D. 
561;  62L.T.290;  38W.R.414;  54  J.  P.  500. 

Conviction  for  selling  Spirits  without  Lioenee.] 
— ^Where  an  applicant  for  the  removal  of  a  licence 
from  a  fully  licensed  public-house  has  been  con- 
victed of  selling  spirits  without  licence,  an  order 
of  justices  "authorising  him  to  apply  for  and 
hold  any  excise  licences  that  may  be  held  by  a 
publican"  is  valid.  Whether  the  applicant 
would  be  liable  to  penalties  for  selling  beer 
and  wine  under  the  publican's  licence,  quaere. 
Reg.  V.  Roper,  63  L.  J.,  M.  C.  68 ;  10  R.  598  ; 
70  L.  T.  409  ;  58  J.  P.  512. 

Living  in  Concubinage.] — A.  was  convicted 
under  3  &  4  Vict.  c.  61,  s.  6,  of  having  obtained 
a  licence  to  retail  beer  by  means  of  a  certificate, 
the  matters  certified  therein,  being  false.  The 
certificate  stated  that  he  was  a  person  of  good 
character.  He  was,  however,  proved  to  be  living 
with  a  woman  in  a  state  of  open  concubinage, 
and  had  three  illegitimate  children  by  her : — 
Held,  thi^t  he  was  improperly  convicted ;  that 
the  mere  proof  of  such  immorality  did  not 
constitute  a  person  not  to  be  a  person  of  good 
character.  Leader  v.  Yell^  16  C.  B.  (N.8.)  684 ; 
33  L.  J.,  M.  C.  231  ;  10  Jur.  (n.s.)  73,1 ;  10  L.  T. 
532  ;  12  W.  R.  915. 

c.  Holdlngr  other  LicenceB. 

Refreshment  and  Wine  Licence.] — ^A  beer^ 
house-keeper  having  obtained  a  refreshment- 
house  licence,  applied  for  a  wine  licence  under 
23  &  24  Vict.  c.  27,  s.  7,  when  an  objection  wis 
taken  that  he  was  not  entitled  to  such  licence  as 
not  coming  within  that  section.  He  provided 
travellers  and  others  who  came  to  his  house 
with  bread  and  cheese  and  other  victuals  as  they 
required  them  : — Held,  that  he  was  entitled  to 
a  wine  licence.    Munn  v.  SotttlLall,  7  L.  T.  356. 

**  Keeping  Shop  for  Bale  of  Goods  other  than 
Foreign  Wine."] — Semble,  that  a  person  who 
has  a  spirit-dealer^s  retail  licence  to  sell  spirits 
in  bottles,  and  who  has  a  wholesale  beer-dealer's 
licence  authorising  the  sale  of  casks  of  ale  of 
four  and  a  half  gallons,  sufficiently  fulfils  the 
description  of  "  a  person  who  keeps  a  shop  for 
the  sale  of  goods  and  commodities  other  thfui 
foreign  wine,"  and  therefore  is  entitled  to  a 
certificate  of  justices  authorising  the  sale  of 
wine  by  i*etail,  pursuant  to  23  Vict.  c.  27,  s.  3. 
Reg.  V.  BUhop,  50  J.  P.  167. 

Confectioner.] — A  confectioner  who  has  held 
a  wine  licence  for  consumption  on  the  premises, 
and  who  supplies  luncheons,  is  sufficiently  within 
the  description  of  persons  entitled  to  apply  for 
and  hold  a  publican's  licence  within  9  Geo.  4, 
c.  61,  s.  1,  being  a  person  about  to  keep  an  inn, 
alehouse  or  victualling-house.  Reg.  v.  Surrey  JJ.^ 
52  J.  P.  423. 

Publican  and  Grocer.]— The  6  &  7  Will.  4,  c. 
38  (Irish),  s.  3,  prevents  a  person  who  is  aheady 
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Wine  and  Beerhouse  Act,  1869,  s.  8,  requires  the 
justices,  where  such  an  application  is  refused  on 
the  ground  that  the  house  is  not  dalj  qualified 
as  by  law  required,  to  specify  in  writing  to  the 
applicant  the  grounds  of  their  decision.  A 
minute  of  the  decision,  with  the  grounds  of  it, 
was  made  and  read  out  by  the  chairman  in> 
court,  in  the  presence  of  the  applicant,  but  no 
copy  was  delivered  to  him.  On  a  rule  for  a^ 
mandamus  to  the  justices  to  hear  and  determine- 
the  application  : — Held,  that  the  provisions  as  to 
the  rating  qualification  for  houses  for  the  sale  of 
beer  and  cider  for  consumption  off  the  premises 
under  3  &  4  Vict.  c.  61,  s.  1,  had  not  been  affected' 
by  the  Licensing  Act,  1872,  s.  45,  which  must  be 
construed  as  applying  only  to  premises  licensed' 
before  the  act,  or  to  be  licensea  under  it,  for  the 
sale  of  intoxicating  liquor  thereupon.  Reg,  v. 
Cumberland  JJ.,  51  L.  J.,  Q.  B.  142  ;  8  Q.  B.  D. 
369;  30W.  R.  178;  46J.  P.  7. 

A  beerhouse  situated  in  a  township  having: 
a  population  of  less  than  10,000  inhabitants,, 
according  to  the  last  parliamentary  census,  must, 
if  such  township  is  within  a  parish  containing 
more  than  10,000  inhabitants,  be  rated  at  one 
sum  to  the  rate  for  the  relief  of  the  poor  dt  the 
township  in  which  such  house  is  situate  on  a  rent 
or  on  an  annual  value  of  15Z.  per  annum  at  the 
least,  or  otherwise  the  licence  is  null  and  void' 
under  3  &  4  Vict.  c.  61,  s.  1.  Preston  v.  Buckler ^ 
39  L.  J.,  M.  C.  105  ;  L.  R.  5  Q.  B.  391 ;  22  L.  T. 
663;  18W.  R.  1104. 

Justices  cannot  refuse  an  off  wine  and  spirit 
licence  on  the  ground  that  the  house  is  not  of 
the  annual  vahie  of  30Z.,  or  that  there  is  an 
internal  communication  with  other  premises. 
Beg.  v.  Morifony  65  J.  P.  87. 

Where  an  indoor  beer  licence  which  had  becn4 
renewed  since  1869,  was  refused  to  be  renewed 
by  the  licensing  justices  on  the  ground  that 
though  the  house  was  of  sufficient  annual  value 
when  the  application  was  heard  at  the  adjourned 
annual  meeting,  yet  it  had  not  been  so  on  25th« 
August,  the  date  of  the  original  general  annual' 
meeting,  the  value  having  l^en  increased  during 
the  interval: — ^Held,  thistt  the  justices  had; 
exceeded  their  jurisdiction,  and  a  rule  for  a 
mandamus  was  miode  absolute.  Meg,  v.  MontagUy 
49  J.  P.  55. 


a  publican  from  obtaining  a  licence  to  carry  on 
the  business  of  a  grocer  on  the  same  premises,  as 
absolutely  as  it  does  to  prevent  a  person  licensed 
as  a  grocer  from  carrying  on  in  the  same  premises 
the  business  of  a  publican.  WKenna  v.  Pape^ 
1  H.  L.  Gas.  6. 

d.  Vramd* 

A  licence,  though  obtained  by  fraud,  is  valid, 
unless  the  fraud  is  practised  by  the  party  to 
whom  it  is  granted.  Rex  v.  Mtmhall^  1  N.  &  M. 
277. 

e.  Onstom. 

Beer— Costomary  Rights.]— The  11  Geo.  4  &  1 
Will.  4,  c.  64,  does  not  supersede  the  custom  of  a 
borough,  that  no  person  shall  carry  on  the  trade 
of  an  alehouse-keeper  therein  who  is  not  a  burgess. 
Leiceeter  Corporation  v.  Burgeee^  2  N.  &:  M.  131 ; 
5  B.  &  Ad.  246  :  2  L.  J.,  K.  B.  187. 

f.  Exemption. 

Exemption  from  Obligation  to  Obtain  Licence 
—Children  of  Officers  in  Fenininlar  War.]— 
The  statute  56  Geo.  3,  c.  67,  which  enables 
children  of  the  officers  and  men  who  served 
his  majesty  in  the  Peninsular  war  to  set  up 
and  exercise  a  trade  in  any  city,  town,  or 
place  within  this  country,  without  let,  suit,  or 
molestation,  notwithstanding  any  statute,  law, 
ordinance,  custom,  or  provision  to  the  contrary, 
does  not  exempt  this  class  of  persons  from  the 
provisions  of  the  general  public  statutes,  and 
therefore  a  person  of  this  class  is  not  relieved 
from  the  necessity  of  obtaining  a  licence  to  sell 
intoxicating  liquors ;  the  statute  has  reference 
only  to  customs,  charters,  by-laws,  and  the 
like  existing  in  particular  localities.  £Ulin  v. 
SwattoK,  76  L.  T.  55  ;  45  W.  R.  235  ;  18  Cox,  C.C. 
477;  61J.  P.  150. 

2.  Houses. 

Bating— Sufficiency  of.] — ^The  appellant  was 
the  owner  of  a  house,  part  of  which  was  situate  in 
the  township  of  C,  in  the  city  of  M.,  and  was  rated 
thereto  on  an  annual  value  of  82.,  and  the  other 
part  of  which  house  was  situate  in  the  township 
of  M.,  not  within  the  city,  and  was  rated  to  such 
township  on  an  annual  value  of  8Z.  10«.  Both 
■townships,  which  each  contained  a  population 
exceeding  10,000,  were  situate  in  the  same  parish 
and  poor-law  union,  to  which  union  the  rates  of 
both  townships,  though  separately  levied  and 
collected,  were  paid  over.  The  justices  having 
refused  the  owner's  application  for  a  certificate 
for  the  renewal  of  a  beer  licence  under  32  k  33 
Yict.  c.  27,  on  the  ground  that  her  house  was  not 
sufficiently  rated  within  the  city  of  M.  in  the 
amount  required  by  3  &:  4  Vict.  c.  61,  s.  1 : — 
Held,  that  the  justices  were  right.  The  house, 
though  rated  in  two  separate  sums  of  8Z.  and 
82.  10#.,  was  not  rated  in  "  one  sum  of  15Z.  at  the 
least,"  and  so  did  not  come  within  the  words  of 
8. 1  of  the  3  &  4  Vict.  c.  61,  and  was  not  therefore 
within  that  act ;  nor  did  it  come  within  s.  4  as 
an  "extra-parochial  or  other  place  where  no 
rates  were  made  or  collected."  Jennings  v. 
Manchester  JJ.,  22  L.  T.  412. 

An  application  for  a  licence  to  sell  beer  by 
retail  not  to  be  consumed  on  the  premises  was 
refused  by  justices,  on  the  ground  that  the  house 
was  not  duly  qualified  by  law,  not  being  of 
sufficient  value  under  3  &  4  Vict.  c.  61,  s.  1.    The 


House  and  Shop.] — G.  occupied  a  house 

and  a  shop,  which  were  together  rated  in  15Z. ; 
the  house  and  shop  were  attached  to  and  com- 
municated with  each  other,  and  the  shop  was 
used  for  the  sale  of  groceries  and  beer  : — ^Held, 
that  the  shop  was  part  of  the  premises  occupied 
with  the  house  within  the  meaning  of  3  &  4  Vict, 
c.  61,  s.  1,  and  that  in  ascertaining  the  ratable 
value  of  the  house  the  value  of  the  shop  might 
be  taken  into  account.  Garatty  v.  Potts^  40' 
L.  J.,  M.  0. 1  ;  L.  R.  6  Q.  B.  86  ;  23  L.  T.  554  ; 
19  W,  R.  127. 


D.   GRANTING   OF   LICENCES 
JUSTICES. 

1.  Original  Licence. 


BY 


Jnriidietion — ^In  Boronghs.]  —  Borough  jus- 
tices have  no  jurisdiction  to  grant  licences  for 
inns  and  alehouses  under  9  Geo.  4,  c.  61,  except 
in  such  boroughs  as  have  separate  courts  of  quar- 
ter sessions.  Candlish  v.  Simpson^  1  B.  &  S.  357 ; 
30  L.  J.,  M.  C.  178 ;  8  Jur.  (N.8.)  34 ;  4  L.  T.. 
437  ;  9  W.  R.  745. 
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A  borough  may  be  a  town  corporate  within  9 
Geo.  4,  c.  61,  s.  1 /though  it  has  no  separate  court 
•of  quarter  sessions.  Jirown  v.  AichoUatij  6  C.  B. 
(N.8.)  468  ;  28  L.  J.,  M.  C.  49  ;  5  Jur.  (N.B.)  99  ; 
7  W.  R.  88. 

A  licence  was  granted  by  justices  of  a  borough, 
a  place  having  a  separate  commission  of  the 
peace,  but  no  separate  court  of  quarter  sessions, 
■at  a  licensing  meeting  held  on  the  7th  of  Septem- 
ber, which  had  been  duly  appointed  by  them  as 
they  had  always  been  accustomed  to  do  : — Held, 
that  the  licence  so  granted  was  valid,  notwith- 
standing that  the  justices  for  the  county  (who 
had  concuiTcnt  ijurisdiction  in  the  borough)  had 
previously  appointed  a  licensing  meeting  for  the 
«th.    lb. 


Diviiion  of  County— Island  in  Britiili 

Channel.] — H.  had  a  house  in  an  island  in  the 
British  Cnannel,  and  had  for  thirty-eight  years, 
without  having  a  justices'  or  excise  licence,  sold 
intoxicating  liquors  to  all  visitors  there,  no  other 
house  being  in  the  island.  He  was  summoned 
for  selling  without  a  licence  : — ^Held,  that  the 
island  was  part  of  the  county  to  which  it  was 
nearest,  and  that  the  licensing  justices  of  any 
'division  of  the  county  had  jurisidictlon  to  grant 
the  ordinary  licences  to  sell  intoxicating  liquors 
tthere.     Wrig7U  v.  Harris,  49  J.  P.  628. 

Cononrrent.] — By  charter,  the  mayor  and 


some  of  the  aldermen  of  London  have  jurisdic 
tion  in  South wark ;  but,  as  the  charter  contains 
no  non-intromittent  clause  as  to  the  justices  of 
the  county  of  Surrey,  the  latter  have  a  concur- 
rent jurisdiction  with  the  former.  Where  there 
were  two  sets  of  magistrates  having  a  concurrent 
jurisdiction,  and  one  appointed  a  meeting- to 
grant  ale  licences,  their  jurisdiction  attached  so 
as  to  exclude  the  others  appointing  a  subsequent 
meeting ;  but  they  might  all  meet  together  on 
the  first  day.  But  if,  after  such  appointment, 
the  other  set  of  magistrates  met  on  a  subsequent 
day,  and  granted  other  licences,  their  proceeding 
was  illegal,  and  the  subject  of  an  indictment. 
Hex  v.  Sainsbury^  4  Term  Bep.  451  ;  Nolan,  8  ; 
2  R.  R.  483. 

Disqnalifioation  of  Jiutieet  by  reason  of 
Interest.] — ^W.  having  applied  to  the  licensing 
justices  for  a  licence  for  a  new  hotel,  and  the 
three  justices  who  were  sitting  haying  refused  it, 
afterwards  applied  to  the  court  for  a  mandamus 
to  haye  the  case  heard  again  on  the  ground  that 
B.,  one  of  the  justices,  was  interested  as  owner 
in  one  of  the  licensed  houses  near  the  proposed 
hotel.  The  affidavits  shewed  that  B.*s  wife  had 
succeeded  to  the  licensed  house,  and  was  tenant 
for  life,  but  it  was  a  small  house  without  hotel 
accommodation,  and  not  likely  to  be  injured  by 
the  new  licence  being  granted : — Held,  (a)  that 
a  mandamus  could  not  be  granted,  because  the 
decision  not  haying  been  set  aside  or  quashed  on 
certiorari,  the  case  could  not  be  h^ird  again, 
(b)  If  a  certiorari  were  applied  for,  the  affidavits 
ought  to  state  that  the  party  applying  and  his 
solicitor  did  not  know  at  the  time  that  one  of 
the  justices  was  interested.  Heg.  v.  Kent  JJ,j  44 
J.  P.  298. 

SeefurtheTy  Justice  op  the  Peace. 

Penalty — ^Election  of  Lieensing  Commit- 


tee.]— Voting  at  an  election  of  a  licensing  com- 
mittee by  a  justice  who  is  a  common  brewer 
within  the  licensing  district  exposes  such  jus- 
tice to  the  penalty  imposed  by  s.  60  of  the 


Licensing  Act,  1872.    Att.-Gen,.  v.   WUlett,  60 
J.  P.  643. 

Biseretion  of  Jnstiees.] — On  an  applicati«)D 
under  32  k,  33  Vict.  c.  27,  for  a  certificate  for  a 
licence  to  sell  beer  to  be  consumed  on  the  pre- 
mises, in  respect  of  a  house  not  previously 
licensed,  the  justices  have  the  same  discretion  as 
to  granting  or  refusing  the  certificate  as  they 
have  in  granting  or  refusing  a  licence  under  9 
Geo.  4,  c.  61  ;  and  they  may  and  ought  to  take 
into  consideration  the  number  of  houses  in  the 
neighbourhood  already  licensed,  and  refuse  the 
certificate  if  they  think  an  additional  beerhouse 
unnecessary  or  undesirable  in  the  interest  of  the 
public.  B-eg.  v.  Lancashire  JJ.^  ^^n-j  Jn  re, 
40  L.  J.,  M.  C.  17  ;  L.  B.  6  Q.  B.  9*7 ;  23  L.  T. 
461  ;  19  W.  E.  204. 

Sect.  8  of  the  Wine  and  Beerhouse  Act,  1869, 
which  enacts  that  certificates  for  off  retail 
licences  under  that  act  are  only  to  be  refused 
upon  one  of  the  four  grounds  therein  specified, 
is  repealed  by  s.  1  of  the  Beer  Dealers  Retail 
Licences  Act,  1880,  only  so  far  as  it  relates  to 
beer  licences  ;  and  the  discretion  of  licensing 
justices  as  to  the  granting  of  certificates  for  off 
retail  wine  or  spirit  licences  is  still  subject  to 
the  limitations  imposed  by  s.  8  of  the  Wine  and 
Beerhouse  Act,  1869.  Rpff.  v.  Scott,  58  L.  J., 
M.  C.  78  ;  22  Q.  B.  D.  481  ;  60  L.  T.  231  ;  37 
W.  R.  301 ;  68  J.  P.  119. 

When  a  licence  or  a  certificate  of  a  house 
licensed  on  the  Ist  of  May,  1869,  has  afterwards 
dropped  or  been  refused,  the  justices,  on  the  true 
construction  of  s.  19  of  32  &  33  Vict.  c.  27  (the 
Wine  and  Beerhouse  Act,  1869),  have  the  same 
discretion  to  refuse  a  fresh  certificate  for  a 
licence  to  sell  beer  to  be  consumed  on  the  pre- 
mises as  if  the  application  was  in  respect  of  a 
house  which  had  not  been  licensed  on  the  1st  of 
May,  1869,  and  the  repeal  of  the  declaratory 
sect.  3  of  34  &  35  Vict.  c.  88,  is  immaterial. 
Reg,  V.  Ourza/i,  42  L.  J.,  M.  C.  165  ;  L.  R.  8  Q.  B. 
400  ;  29  L.  T.  32 ;  21  W.  R.  886. 

Although,  under  the  32  k  33  Vict.  c.  27,  s.  19, 
justices  cannot  refuse  to  grant  a  certificate  in 
respect  of  a  house  which  was  licensed  on  the  Ist 
May,  1869,  except  for  one  of  the  causes  men- 
tioned in  s.  8,  yet,  if  the  licence  has  been  actually 
forfeited,  they  may  treat  a  subsequent  applica- 
tion for  a  certificate  as  an  original  application, 
and  may  exercise  a  discretion  in  refusing  it. 
ffargreaves  y.  Datoson,  24  L.  T.  428. 

A  house  had  an  existing  licence  on  the  Ist 
May,  1869,  but  at  the  Hcensing  meeting  in 
August  the  licence  was  lost  on  account  of  the 
personal  misconduct  of  the  then  tenant.  At  the 
licensing  meeting  in  August,  1870,  the  present 
tenant  applied  for  a  certificate,  whidi  was  refused 
on  the  ground  that  he  had  not  shewn  the  neces- 
sity for  such  a  house  in  the  neighbourhood : — 
Held,  that  the  justices  were  justified  in  treating 
such  application  as  an  original  one,  and  in  exer- 
cising their  discretion  in  reusing  it.    lb. 

The  occupier  of  a  house  lioens^  under  9  Qeo.  4, 
c.  61,  haying  been  fined  for  an  offence  against 
the  tenor  of  his  licence,  was  ejected  by  his  land- 
loid  on  the  17th  of  May.  In  June,  H.  was  let 
into  possession,  and  on  the  5th  of  June  the  petty 
sessions  refused  to  indorse  the  licence  to  H., 
under  5  &  6  Vict.  c.  44.  H.  then  gave  up  posses- 
sion, and  at  the  general  licensing  meeting  on  the 
4th  September  the  house  was  unoccupied,  and 
no  application  was  made  for  a  licence.  A.  after- 
wards became  tenant,  and  applied  at  the  special 
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Beftiial — StatamMit  of  Gronndi  for.] — By  32  k 
33  Vict.  c.  27  (the  Wine  and  Beerhouse  Act, 
1869),  8.  8,  no  application  for  a  licence  to  sell 
beer  by  retail  not  to  be  consnmedon  the  premises 
shall  be  refused,  except  upon  one  or  more  of  four 
grounds  specified.  Justices,  on  refusing  a  licence, 
declined  to  state  on  which  of  the  grounds  they 
refused  it : — Held,  that  they  were  bound  to  state 
the  ground,  and  that,  not  having  done  so,  they 
had  not  heard  and  determined  the  application 
according  to  law  ;  and  a  mandamus  was  granted 
commanding  them  to  hear  and  determine  the 
application.  Reff,  v.  Syhes,  45  L.  J.,  M.  C.  39  ; 
1  Q.  B.  D.  52  ;  33  L.  T.  566  ;  24  W.  B.  141. 

By  the  provisions  of  the  statutes  relating  to 
licensing,  certain  licences  for  the  sale  of  intoxi- 
cating drinks  not  to  be  consumed  on  the  premises 
are  not  to  be  refused,  except  on  one  or  more  of 
four  grounds  specified.  Justices  on  refusing  to 
grant  such  a  licence  did  not  state  any  ground  for 
such  refusal.  They  were  not,  however,  asked  to 
state  the  ground  for  such  refusal ;  and  on  an 
application  for  a  mandamus  against  them  to 
hear  and  determine  the  application  for  the 
licence,  the  chairman  of  the  justices  made  an 
affidavit  that  they  had  in  fact  acted  on  one  of 
the  grounds  on  which  they  were  empowered  to 
refuse  the  licence : — Held,  that  liie  justices  were 
bound  to  state  their  grounds  at  the  time  of 
refusing  the  application,  and  the  mandamus 
therefore  went.  Smith,  Ex  parte,  3  Q.  B.  D.  374 ; 
26  W.  R.  682.  S,  C,  nom.  Meg,  v.  Cherttey  JJ., 
47  L.  J.,  M.  C.  104. 

An  application  for  a  licence  to  sell  beer  by 
retail  not  to  be  consumed  on  the  premises  was 
refused  by  justices,  on  the  ground  that  the  house 
was  not  duly  qualified  by  law,  not  being  of 
sufficient  value  under  3  &  4  Vict.  c.  61,  s.  1.  The 
Wine  and  Beerhouse  Act,  1869,  s.  8,  requires  the 
justices,  where  such  an  application  is  refused  on 
the  ground  that  the  house  is  not  duly  qualified 
as  by  law  required,  to  specify  in  writing  to  the 
applicant  the  grounds  of  their  decision.  A  minute 
of  the  decision,  with  the  grounds  of  it,  was  made, 
and  read  out  by  the  chairman  in  court,  in  the 

Sresence  of  the  applicant,  but  no  copy  was 
elivered  to  him.  On  a  rule  for  a  mandamus 
to  the  justices  to  hear  and  deteimine  the  applica- 
tion : — ^Held,  that,  in  the  absence  of  any  request 
by  the  applicant  for  a  writing  shewing  the  reasons 
for  the  decision  of  the  justices,  the  notice  was 
sufficient.  Reg,  v.  Cumberland  JJ.,  61  L.  J., 
Q.  B.  142 ;  8  Q.  B.  D.  369 ;  30  W.  B.  178  ;  46 
J.  P.  7. 

If  justices  omit  to  state  the  grounds  of  their 
refusal,  it  constitutes  a  substantial  defect  in 
their  decision.  Reg,  t.  Bales,  42  L.  T.  735  ;  44 
J.  P.  553. 


sessions  on  the  20th  of  November  for  a  new 
licence,  but  after  hearing  the  case  on  the  merits 
the  justices  refused  to  grant  a  new  licence.  On 
appeal,  the  quarter  sessions,  finding  him  to  be  a 
proper  person,  dismissed  the  appeal,  on  the 
ground  th&t  the  granting  or  refusing  of  such  new 
licence  was  within  the  discretion  of  the  justices 
at  special  sessions : — ^Held,  that  the  justices  had 
a  discretion  to  grant  or  refuse  the  licence.  Reg. 
V.  Rewell,  41  L.  J.,  M.  C.  175  ;  L.  R.  7  Q.  B.  490  ; 
26  L.  T.  732. 

Upon  an  application  to  licensing  justices  for 
A  certificate  for  a  licence  to  sell  wine  to  be  con- 
sumed on  the  premises,  it  appeared  that  on  May  1, 
1869,  a  licence  was  in  force  with  respect  to  the 
house  for  the  sale  of  beer  to  be  consumed  on 
the  premises : — Held,  that  npon  the  true  con- 
«truction  of  s.  19  of  the  Wine  and  Beerhouse  Act, 
1869,  the  discretion  of  the  justices  in  refusing  the 
application  was  unlimited,  for  the  existence  of  a 
licence  with  regard  to  the  sale  of  beer  did  not 
confer  any  privilege  upon  an  application  for  a 
certificate  in  respect  of  the  sale  of  either  wine  or 
cider.  Reg.  v.  Aing,  67  L.  J.,  M.  C.  20  ;  20  Q.  B. 
D.  430 ;  58  L.  T.  607  ;  36  W.  R.  600  ;  52  J.  P. 
164— C.  A. 

FroTisional  Llceneo— Final  Order — ^DeTiatlon 
firom  Flans — ^Duty  of  Jnstioes.] — ^A  provisional 
licence  was  granted  upon  plans  submitted  to  the 
justices,  but  before  building  was  commenced  it 
was  discovered  that  the  plans  had  been  drawn 
for  a  level  site,  whereas  tne  actual  site  was  on  a 
slope.  The  justices  having  refused  to  sanction 
the  requisite  alterations,  the  house  was  built  as 
nearly  in  accordance  with  the  original  plans  as 
the  site  allowed.  The  justices  refused  the  final 
order  on  the  ground,  after  the  confirming  com- 
mittee had  approved  the  plans  submitted,  they 
had  no  power  to  permit  any  alteration : — Held, 
that  the  justices  nad  power  to  make  the  final 
order,  which  they  were  bound  to  exercise  if  the 
building  was  substantially  In  accordance  with 
the  plans ;  that  the  building  was  substantially  in 
accordance  with  the  plans,  and  therefore  that 
the  justices  were  bound  to  make  the  final  order. 
Reg.  v.  Pownall,  63  L.  T.  418  ;  54  J.  P.  438. 

**  Speeial  Oeeaiion  " — Exemption  firom  Closing 
— ^Discretion.] — It  is  for  the  justices  (being  the 
local  authority  under  the  Licensing  Act,  1872), 
to  determine  what  is  a  "special  occasion"  in 
their  own  district,  on  which  a  licence  exempting 
a  licensed  victualler  from  the  provisions  of  the 
above  statute  relating  to  the  closing  of  his 
premises,  may  be  granted.  Devine  v.  Keeling, 
34  W.  R.  718  ;  50  J.  P.  561. 

Grant  on  Conditions.] — Justices  have  no  power 
to  grant  a  licence  to  sell  excisablel  liquors  with 
the  condition  attached  that  they  are  not  to  be 
drunk  or  consumed  on  the  premises,  or  to  any 
other  class  of  houses  than  inns,  hotels,  alehouses 
and  victualling  houses  wherein  the  liquors  may 
be  drunk  or  consumed  upon  the  premises.  Reg, 
▼.  Wilkinsan,  10  L.  T.  370. 

Sunday  dosing.] — The  condition  under 

the  Licensing  Act,  1872  (36  k  36  Vict.  c.  94),  s. 
49,  reqtdring  the  licensed  premises  therein  men- 
tioned to  be  closed  during  the  whole  of  Sunday, 
can  only  be  inserted  in  a  new  licence  if  the  appli- 
cant for  it  himself  applies  to  the  licensing 
justices  to  insert  such  condition.  Reg.  v.  Xirk- 
dale  J  J.,  56  L.  J.,  M.  C.  24  ;  18  Q.  B.  D.  248  ; 
15  J.  P.  214. 


Hotioe  of  Application  —  SoAeiencj.]  —  An 
applicant  to  licensing  justices  for  a  certificate 
under  the  Wine  and  Beerhouse  Act,  1869  (^32  &  33 
Vict.  c.  27),  authorising  the  grant  to  him  of  a 
licence  to  8^  by  retail  beer  to  be  consumed  o£E 
his  premises,  under  3  &  4  Vict.  c.  61,  was  already 
the  bolder  of  a  certificate  and  additional  licence 
for  the  same  purpose  under  26  &  27  Vict.  c.  33. 
In  the  notice  required  by  s.  7  of  the  32  &  33  Vict, 
c.  27,  he  had  set  forth  his  name  and  address,  and 
the  situation  of  his  shop,  but  merely  stated  his 
intention  to  apply  for  a  certificate  to  sell  by 
retail  beer  to  be  consumed  off  the  premises.  The 
justices  refused  a  certificate  on  the  ground  that 
the  notice  was  insufficient :  —  Held,  that  the 
applicant  under  the  circumstances  was  entitled 
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to  the  certificate  he  applied  for.    Beg.  v.  Over 
Darwen  JJ.,  39  L.  T.  444. 


Description  of  Situation  of  Fremiies  in 


Hotice.] — By  s.  7  of  the  Wine  and  Beerhouse  Act, 
1869,  an  applicant  for  a  justices'  certificate  to 
sell  lay  retail  wine,  &c.,  to  be  consumed  off  the 
premises,  shall  in  his  notice  set  forth  a  descrip- 
tion of  the  situation  of  his  house  or  shop : — Held, 
that  the  section  merely  requires  that  the  situa- 
tion should  be  describeid  in  the  notice  in  such  a 
way  that  the  house  or  shop  can  be  identified ; 
and  that  it  is  in  the  discretion  of  the  justices  to 
permit,  in  the  case  of  a  house  or  shop  situate  in 
a  small  country  town,  a  modification  of  descrip- 
tion appropriate  to  large  cities.  Reg.  v.  Penkridge 
JJ.,  61  L.  J.,  M.  C.  132  ;  66  L.  T.  371 ;  56  J.  P. 
87. 


Time  for  Giving.] — The  holder  of  a  licence 


to  sell  beer  in  a  house  of  which  he  was  occupier, 
gave  the  notices  required  by  32  &  33  Vict.  c.  27, 
6.  7,  of  his  intention  to  apply  for  a  certificate 
authorising  a  licence  under  that  act  for  the  sale 
of  beer  in  that  house.  On  his  application  at  the 
general  annual  licensing  meeting  on  the  20th  of 
August,  the  certificate  was  refused  upon  the 
ground  that  he  had  been  convicted  of  misconduct 
when  occupying  another  licensed  house.  The 
meeting  was  adjourned  to  the  17th  September. 
On  the  25th  August  A.  gave  notice  that  he  should 
apply  at  the  adjourned  meeting  for  a  certificate 
in  respect  of  the  same  house  then  occupied  by 
him.  The  justices  refused  to  hear  the  applica- 
tion, and  upon  appeal  to  the  quarter  sessions  the 
appeal  was  dismissed  on  the  ground  that  the 
notice  was  too  late : — ^Held,  first,  that  under 
9  Geo.  4,  c.  61,  s.  3,  a  notice  of  application  for  a 
certificate  under  that  act  may  be  given  twenty- 
one  days  before  an  adjourned  meeting.  Meg.  v. 
Yorkshire,  W.  E.,  JJ.,  Drake,  Ex  parte,  10  B.  &  S. 
840  ;  39  L.  J.,  M.  C.  17 ;  L.  R.  5  Q.  B.  33  ;  21  L.  T. 
490  ;  18  W.  R.  259. 

Held,  secondly,  that,  reading  together  9  G^eo.  4, 
c.  61,  s.  3,  and  32  k.  33  Vict,  c.  27,  ss.  5,  7,  the 
notice  by  A.  of  his  application  for  a  certificate 
under  the  latter  act  was  in  time.    Ih. 


Computation  of  Time.] — The  twenty-one 


days'  notice  required  by  s.  7  of  the  Wine  and 
Beerhouse  Act,  1869,  to  be  given  by  persons 
intending  to  apply  for  new  licences  is  not  to  be 
reckoned  from  the  first  day  of  the  general  annual 
licensing  meeting  but  from  the  day  on  which  the 
application  is  actually  heard.  Reg.  v.  Pownall, 
62  L.  J.,  M.  C.  174  ;  [1898]  2  Q.  B.  158  ;  5  R.486 ; 
70L.T.  138;  57  J.  P.  424. 

Service  ofNotice  of  Application  on  Police.] 

— An  application  was  made  for  a  new  wine  "  off 
licence,  and  objection  was  taken  that  no  notice 
had  been  given  by  the  applicant  to  the  superin- 
tendent of  police  of  the  division.  The  notice 
was  not  sent  to  the  superintendent's  residence, 
as  he  did  not  i*eside  or  have  an  office  in  the 
division,  but  was  merely  left  for  him  at  one  of 
several  police-stations  in  the  division : — Held 
that  the  service  of  the  notice  was  invalid,  and 
that  the  justices  were  right  in  refusing  to  hear 
the  application.    Reg.  v.  Riley,  53  J.  P.  452. 

A  petty  sessional  division  included  a  borough  ; 
the  borough  had  a  superintendent  of  police,  there 
being  another  superintendent  for  the  rest  of  the 
division :— >Held,  that  an  applicant  for  a  new 
licence  in  respect  of  premises  within  the  borough 


should  serve  the  notice  upon  the  superintendent 
of  the  borough.    Reg.  v.  Mrley^  55  J.  P.  88. 

A4ionmmentB— Jnriidietion  of  Jiistieas.] 


— ^An  applicant  for  a  new  licence  to  sell  wine 
and  beer  to  be  consumed  on  or  off  the  premises 
gave  notice  of  his  application    for   a  general 
annual  licensing  meeting  to  be  held  on  the  26th 
of  August.    He  did  not  apply  on  that  day,  bnt 
appeared    at    the    adjourned    general    annual 
licensing  meeting  held  on  the  30th  of  September, 
and  made  his  application.    The  justices  refused 
the  licence,  on  the  ground  that  they  had  no- 
jurisdiction  to  grant  it,  and  that  the  applicant 
must  be  taken  to  have  abandoned  his  notice  by 
not  applying  on  the  26th  of  August : — Held,  that 
the  justices  had  jurisdiction   to  entertain  the 
application,  and  that  the  notice  for  the  first  day 
of  the  general  annual  licensing  meeting  held 
good  for  all  adjournments.    The  meeting  con- 
tinued for  aU  purposes  from  the  moment  of  its 
commencement   to    the    last   moment    of    the 
adjourned  meeting  or  meetings  as  if  they  formed 
a  single  day.     Reg.  v.  Arm^rong,  J>uffy,  Ex 
parte,  65  L.  J.,  M.  C.  35. 

Dnty  of  Hearing  Parties.]— Justices  at  an 
annual  licensing  meeting  are  bound  to  hear  the 
parties  applying  for  licences,  if  they  desire  it, 
and  cannot  properly  decide  on  the  notices  alone, 
or  by  a  general  resolution  to  grant  no  new- 
licences  in  a  particular  localitv.  Reg.  v.  WaUall 
JJ.,  2  0.  L.  R.  100 ;  3  W.  R.  69. 

Acting  on  a  general  resolution  with  respect  to 
the  i^ranting  or  refusing  of  licences,  prepared  by 
the  justices  at  the  general  annual  licensing  meet- 
ing, is  not  a  hearing  of  the  application  for  a 
licence,  and  the  court  will  in  such  case  interfere. 
Reg.  V.  Sylvegter,  31  L.  J.,  M.  C.  93  ;  8  Jur.  (N.s.> 
484 ;  5  L.  T.  794. 

Beoond  Application.]— A  grocer  applied  at  the 
general  annual  licensing  meeting  in  August  for 
a  certificate  to  sell  spirits  under  35  k  36  Vict, 
c.  94,  8.  68,  by  retail  off  his  premises.  The 
application  was  refused  on  the  ground  that  he 
did  not  hold  a  wholesale  dealer's  excise  licence. 
He  took  out  this  licence,  gave  fresh  notices,  and 
applied  again  for  a  certificate  at  the  adjourned 
sessions  in  September.  The  magistrates  refused 
the  application,  on  the  ground  that  it  had  already 
been  disposed  of  and  could  not  be  re-heard  : — 
Held,  that  the  second  application  ought  to  be 
heard,  as  it  was  not  concmded  by  the  previous 
decision.  Maughan,  Ex  parte,  1  Q.  B.  D.  49  ; 
33  L.  T.  603  ;  24  W.  R.  205.  S.  C,  nom.  Reg.  v. 
KirJtdale  JJ.,  45  L.  J.,  M.  C.  36. 

After  SeftLial  to  Holder.] — ^B.,  who  wa» 

the  holder  of  a  licence  granted  to  him  under 
3  &  4  Vict.  c.  61,  for  the  sale  of  beer  in  a  beer- 
house occupied  by  him,  gave  the  proper  noticea 
required  by  32  &  33  Vict.  c.  27,  of  his  intention 
to  apply  for  a  certificate  to  obtain  a  licence  for 
the  sale  of  beer  in  the  house.  He  made  hia 
application  at  the  general  annual  licensing  meet- 
ing, but  the  certificate  was  refused  upon  the 
ground  that  he  came  within  the  3rd  sub-section 
of  the  8th  section  of  32  &  33  Vict.  c.  27.  The 
meeting  was  held  upon  the  20th  of  August,  and 
was  adjourned  tiU  the  17th  September.  On  the 
25th  of  August,  D.  gave  notice  that  he  sboald 
apply  at  the  adjourned  meeting  for  a  certificate 
in  respect  of  the  same  house,  which  he  alleged 
was  occupied  by  him.    The  justices  refused  to 
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entertain  the  application,  as  thej  had  already 
rdEnsed  the  certificate  on  the  application  of  h. 
Upon  appeal  to  quarter  sessions,  the  appeal  was 
dismissed  without  hearing  it  on  the  merits : — 
Held,  that  the  refusal  to  grant  the  certificate 
to  B.,  upon  a  ground  personal  to  him,  did  not 
prevent  D.  from  making  an  application  for  a 
certificate  in  respect  of  the  same  house.  Reg.  y. 
Yorkshire^  W.  A,  JJ,,  DrakSy  Ejp  parte^  supra, 
ooL  415. 

Confirmation,  when  Soqnired.]  —  By  the 
Licensing  Act,  1872,  35  &  36  Vict.  c.  94,  s.  37, 
a  new  licence  shall  not  be  ralid  unless  confirmed 
by  the  licensing  committee.  By  s.  74,  a  new 
licence  means  a  licence  granted  at  a  general 
annual  licensing  meeting  in  respect  of  premises 
not  theretofore  licensed  for  the  sale  of  intoxicat- 
ing liquors  : — Held,  that  a  licence  to  sell  excise- 
able  liquors  under  9  Geo.  4,  c.  61,  and  the 
Licensing  Act,  1872,  upon  premises  theretofore 
licensed  fur  the  sale  of  wine  and  beer  only,  is  a 
new  licence  within  the  above  sections,  and 
requires  confirmation  by  the  licensing  committee. 
Marwiek  v.  Codlin,  43  L.  J.,  M.  C.  169 ;  L.  R.  9 
Q.  B.  609 ;  30  L.  T.  719  ;  22  W.  R.  823. 

Jnstieet  Equally  Divided — ProviiionalLioenoe 
-— Tinal  Order.] — Licensing  justices  agreed  to 
grant  a  provisional  licence  for  a  railway  refresh- 
ment room  according  to  plans  shewn,  though 
they  directed  change  of  site,  which  the  applicant 
agieed  to,  but  there  was  never  any  further  assent 
of  justices  to  any  other  site.  At  the  application 
for  the  final  order  the  eight  justices  were  equally 
divided,  and  no  adjournment  was  granted.  A 
rule  nisi  for  a  mandamus  being  granted,  the 
justices  then  met  again,  and  agreed  by  a  majority 
to  make  a  final  order  : — Held,  that  the  rule  for 
the  mandamus  might  be  made  absolute,  but 
without  costs,  and  not  to  be  drawn  up  except 
on  further  application.  Reg,  v.  Cox^  48  J.  P. 
440. 

How  Licence  or  Senewal.]  — See  Reg,  v. 
Marhet  Botworth  J  J.,  poet,  col.  427. 

HowLieenee  orXranefer.] — ^e^Reg,  v.  Dublin 
(Reoorder)^  post,  col.  434. 


2.  Rkmovals. 

Off-Ueenee — Order  Saaetioning  BemoTal — 
Votioe  of  Applieation.] — The  provisions  of  s. 
60  of  the  Licensing  Act,  1872,  apply  to  off- 
licences  ;  and  where  the  removal  of  an  off-Uoence 
from  one  house  to  another  is  applied  for,  the 
applicant  must  give  the  notice  prescribed  by  the 
section  to  the  owners  of  the  house  from  which  it 
is  sought  to  remove  the  licence.  Reg,  ▼.  ThamtoTi^ 
66  L.  J.,  Q.  B.  774  ;  [1897]  2  Q.  B.  308 ;  77  L.  T. 
26  ;  61  J.  P.  470. 


3.  Renhwals. 

ProTiiional  Uoenee.] — ^A  provisional  licence 
granted  under  s.  22  of  the  Licensing  Act,  1874, 
may  be  renewed  in  the  same  manner  as  an 
ordinary  licence.  Rm,  v.  County  of  London  JJ.^ 
JBuoIde,  JE^  parte,  69  L.  J.,  M.  C.  71  ;  24  Q.  B.  D. 
341 ;  62  L.  T.  458 ;  38  W.  R.  269 ;  54  J.  P. 
213. 

A  renewal  of  a  provisional  licence  may  be 
granted,  notwithstanding  that  the  premises  have 

VOL.  Yin. 


been  completed,  and  that  an  application  to  have 
it  declared  final  has  been  made  and  refused.   lb. 

Application  fn — ^At  what  Bestions.  ] — Although 
a  beerhoasc-kceper  may  apply  for  a  renewal  of 
his  certificate  in  the  first  instance  to  the  justices 
at  their  adjourned  meeting,  he  cannot,  upon 
being  refused  a  certificate  at  the  original  meeting, 
renew  his  application  at  the  adjourned  meeting. 
Rushworth,  Ex  parte,  23  L.  T.  120. 

A  beerhouse-keeper  applied  at  a  licensing 
meeting  for  a  certificate,  which  was  unexpectedly 
opposed  on  the  ground  that  his  house  was  fre- 
quented by  prostitutes,  whereupon  the  justices 
refused  his  certificate.  He  thereupon  gave  fresh 
notices,  and  again  applied  for  a  certificate  at  the 
adjournment  day,  with  evidence  to  rebut  the 
charge,  when  the  justices  refused  to  hear  his 
application,  on  the  ground  that  they  had  heard 
and  adjudicated  upon  it  at  the  former  meeting  : 
— ^Held,  that  they  were  justified  in  their  refusal. 

n. 

JnstieeB*  Power  to  Adjoom.] — ^At  the 

general  annual  licensing  meeting  justices  in  their 
private  room  decided  to  postpone  the  considera- 
tion of  the  applicant's  licence  till  the  adjourned 
licensing  meeting.  No  reason  was  given  in  court 
for  the  postponement,  and  no  objection  was  in 
fact  made  in  court.  Subsequently  the  clerk  to 
the  justices  wrote  to  the  applicant  that  an  objec- 
tion had  been  made  to  the  renewal  of  her  licence, 
and  that  such  objection  would  be  heard  at  the 
adjourned  meeting.  At  a  later  date  the  chief 
constable,  under  (Srection  of  the  justices,  wrote 
to  the  applicant  giving  her  notice  to  attend  at 
the  adjourned  meeting,  saying  he  would  object, 
and  giving  the  grounds  of  his  objection.  The 
applicant  attended  the  adjourned  meeting,  and 
claimed  that  the  justices  had  no  power  to  refuse 
the  renewal  of  her  licence,  as  no  objection  had 
been  made  in  open  court  at  the  general  annual 
meeting : — Held,  that  the  justices  have  full  power 
and  discretion  to  adjourn  from  time  to  time  the 
consideration  of  the  renewal  of  any  licence, 
whether  upon  objection  made  by  others,  or  under 
the  discretionary  powers  entrusted  to  them.  Reg^ 
V.  Anglesea  JJ,,  65  L.  J.,  M.  C.  12 ;  15  B.  614  ; 
59  J.  P.  743. 

There  is  no  objection  to  licensing  justices 
meeting  in  their  private  room,  not  to  receive 
objections  made  to  them  by  others,  but  to  discuss 
among  themselves  the  expediency  of  adjourning 
for  future  consideration  particular  licences  as  to 
which  they  feel  that  discussion  is  necessary  ;  but 
the  instant  a  complaint  is  formally  made  the 
applicant  ought  to  have  notice  of  it,  and  a  full 
opportunity  to  meet  it.    2  b. 

Semble,  under  the  proviso  to  section  42  of  the 
Licensing  Act,  1872,  the  justices  cannot  them- 
selves be  objectors,  but  if  they  may  be  objectors 
within  the  meaning  of  the  proviso  they  must 
make  their  objection  in  o^^en  court.    lb. 


Adjonmmentof  Application— Ctonvietion — 


Pending  Appeal.] — ^Where  due  notice  was  given 
of  opposition  to  the  granting  of  the  renewal  of 
a  licence  on  the  ground  that  the  applicant  had 
been  convicted  of  permitting  drunkenness  to  take 
place  on  his  premises,  and  the  licensing  justices 
adjourned  the  hearing  of  the  application  over 
the  month  of  September,  pending  the  hearing  of 
an  appeal  to  quarter  sessions  by  the  applicant 
against  the  conviction  : — ^Held,  that  they  nad  no 
power  to  do  so,  and  a  mandamus  must  be  issued 

14 
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directing  them  to  hear  and  determine  the  appli- 
cation. Webber  v.  BirUenJiead  J  J.,  61  J.  P. 
664. 

Votioe  of  Adjonmed  Meeting.  ]  —6.  applied, 

under  35  &  36  Vict.  c.  94,  b.  42,  for  the  renewal 
of  a  licence  to  sell  beer  by  retail,  to  be  drank  on 
the  premises,  and  attended  at  the  general  licensing 
mwjting  in  August,  1873,  having  received  no 
notice  of  opposition,  and  not  having  been  required 
to  attend  by  the  justices.  He  paid  the  fees  to 
the  justices  clerk,  who  said  "  All  right,"  on  which 
he  left,  supposing  his  licence  would  be  renewed. 
The  justices  had  by  themselves  considered  the 
various  applications  for  renewal,  and  had  deter- 
mined to  adjourn  eleven  cases,  amongst  which 
was  G.'s,  for  the  purpose  of  satisfying  themselves 
of  the  value  ;  ana  they  gave  notice  in  open  oouft 
that  the  eleven  cases  would  be  adjourned  to  the 
24th  of  September,  but  knowledge  of  this  was 
not  brought  home  to  G.  On  the  24th  of  Sep- 
tember, G.  not  being  present,  the  justices  refused 
to  renew  his  licence  on  the  ground  that  the 
promises  were  not  of  the  requisite  value.  He 
then  applied  for  a  mandamus  to  the  justices  to 
grant  nim  a  licence : — ^Held,  that  he  was  not 
entitled  to  the  mandamus,  as  prayed ;  but  that 
the  justices  were  bound  to  have  given  him  notice, 
and  required  his  attendance  at  the  adjourned 
meeting,  and  that  a  mandamus  must  be  granted 
to  hold  an  adjourned  licensing  meeting,  and  after 
notice  to  G.,  to  hear  and  determine  his  applica- 
tion.   Reg,  V.  Farguhar,  L.  fl.  9  Q.  B.  258. 

Chuige  of  Ooonpatioii — Expiration  of  Lieenoe.] 

— S.,  tenant  of  a  house  and  licensed  to  sell  excise- 
able  liquors  therein,  made  over  the  house  in  June, 
1881,  to  W.,  who  forthwith  sub-let  it  to  B.  B, 
applied  at  a  special  sessions  for  a  transfer  of  the 
licence,  which  was  opposed  by  S.,  and  refused. 
At  the  time  of  the  general  licensing  meeting  B. 
was  in  occupation,  but  was  about  to  leave  owing 
to  illness  in  her  family,  and  did  not  apply  for  a 
ivnewal  of  the  licence.  She  left  shortly  after- 
wards, and  the  house  was  shut  up,  and  no  excise- 
able  liquors  had  been  sold  there  since  June.  In 
September,  after  the  close  of  the  licensing  meet- 
ing, the  landlord  learnt  that  the  house  was 
viiaint  and  took  possession.  The  licence  expired 
on  the  10th  of  October.  The  landlord  afterwards 
lot  it  to  D.,  who  in  January,  1882,  applied  to  a 
KpccitU  session  for  a  renewal  of  the  licence : — 
liold,  that  B.,  as  occupier,  though  not  holding  a 
li(.M}nce,  was  a  person  entitled  to  apply  at  the 
general  sessions  for  a  renewal  of  the  licence,  and 
that  the  event  mentioned  in  9  Geo.  4,  c.  61,  s,  14, 
of  the  occupier  of  a  house  being  about  to  quit  the 
same  neglecting  to  apply  at  the  general  meeting  for 
a  licence  to  continue  to  sell  exciseable  liquors 
therein,  had  occurred,  so  that  an  application  under 
that  section  could  be  made.  Reg,  v.  Liverpool  JJ., 
or  Lancashire  JJ.f  or  Laicrence,  52  L.  J.,  M.  C.  114  : 
11  Q.  B.  D.  638  ;  49  L.  T.  244 ;  32  W.  R.  20  ;  47 
J.  P.  596— C.  A, 

Hold,  also,  overruling  Todd^  Ejt  parte  (3 
Q.  B,  D.  407),  and  White  v.  Coquetdate  JJ.  (7 
Q.  B.  D.  238)«  that  it  was  not  necessary  that  the 
application  should  be  made  before  the  expiration 
of  the  period  for  which  the  old  licence  was  in 
force,  and  t-hat  the  justices  in  special  sessions  had 
jurisiUction  to  grant  the  application.    Ih, 

By  9  Gea  4,  c  61,  s.  14  :  **  If  any  person  duly 
liceiWxi  under  this  act  shall  before  the  expira- 
tion of  such  licence  ....  remove  from  or  yield 
up  the  poGsessian  of  the  house  specified  in  such 


licence ;  or  if  the  occupier  of  any  such  bouse, 
being  about  to  quit  the  same,  shall  have  wilfully 
omitted  or  shall  have  neglected  to  apply,  at  the 
general  annual  licensing  meeting,  or  at  any 
adjournment  thereof,  for  a  licence  to  continue 
to  sell  exciseable  liquors  by  retail,  to  be  drunk  or 
consumed  in  such  house,  it  shall  be  lawful  for  the 
justices  assembled  as  aforesaid  at  a  special  session 
.  ...  to  grant  to  ...  .  any  new  tenant  or 
occupier  of  any  house  having  so  become  unoccu- 
pied ....  a  licence  to  sell  exciseable  liquors  by 
retail.  .  .  ." — ^The licence-holder  of  an  inn  yielded 
up  possession  of  the  premises  in  December,  1890  : 
at  a  special  session  in  May,  1891,  a  new  tenant 
unsuccessfully  applied  for  a  transfer  of  the 
licence ;  at  the  adjourned  general  annual  licensing 
meeting  in  September,  1891,  another  new  tenant 
unsuccessfully  applied  for  a  renewal  of  the 
licence ;  neither  of  the  applicants  appealed  to 
quarter  sessions.  The  then  current  licence  expired 
on  October  10,  1891.  In  March,  1892,  the  appel* 
lant,  who  had  become  tenant  oi  the  house, 
applied,  under  9  G«o.  4,  c.  61,  s.  14,  for  a  licence  : 
— Held,  that  the  justices  had  jurisdiction  to  grant 
the  application.  Reg.  v.  Liverpool  JJ.  (1 1 Q.  B.  D. 
638),  considered  and  followed.  Baldwin  v.  Dover 
JJ,  61  L.  J.,  M.  C.  215  ;  [1892]  2  Q.  B.  421  ;  56 
J.  P.  423. 

At  a  general  licensing  meeting  in  1884,  the 
justices  refused  to  renew  M.*8  licence  for  an  inn. 
The  house  was  shut  up,  then  sold  in  January  to 
J.,  who  in  July,  1885,  obtained  a  mandamus  to 
hear  the  application.  The  justices  in  obedience 
to  the  rule  reheard  the  case  in  January,  1886,  and 
granted  the  renewal  for  the  year  ending  October, 

1885,  but  refused  to  renew  the  licence  for  the 
then  current  year  ending  October,  1886,  as  no 
application  had  been  made  at  the  general  meeting 
in  September,  1885: — Held,  that  though  the 
justices  had  no  power  to  renew  the  licence  for 

1886,  yet  the  court  would  give  them  power  by 
making  absolute  a  second  rule  for  a  mandamus  to 
hear  the  application.  Reg.  v.  Hiskin  Higher  JJ^ 
50  J.  P.  247. 

Grant  on  Conditionf.] — ^At  a  general  annual 
licensing  meeting,  the  occupier  of  a  house, 
licensed  as  a  public-house,  under  9  Geo.  4,  c  61, 
applied  for  a  renewal  of  the  Uoence.  The  justices 
renewed  the  licence,  but  with  the  following 
notice  upon  it : — ^"  This  licence  is  renewed  on 
condition  that  the  licensed  premises  shall,  before 
the  next  general  annual  licensing  meeting,  be 
improved  and  made  of  the  annual  value  of  30Z., 
in  default  of  which  this  licence  will  not  be 
renewed" : — ^Held,  that  the  justices  had  no  power 
to  impose  such  a  condition ;  that  the  provision  in 
the  Licensing  Act,  1872,  s.  46,  as  to  improving 
the  premises  does  not  apply  to  a  house  already 
licensed  under  9  Geo.  4.  c.  61,  and  that  the  con- 
dition was  null  and  void.  Reg.  v.  Exeter  JJ., 
or  Reg.  v.  Manny  42  L.  J.,  M.  C.  35 ;  L.  R.  8 
Q.  B.  235;  27  L.  T.  847;  21  W.  R.  329. 


BettrietioiL  to  original  PromiMS.]— For 


some  time  previous  to  February,  1874,  an  inn 
called  ''KewiU*s  Hotel"  was  kept  by  N.,  part  of 
the  ground  floor  being  let  off  as  a  shop.  In 
Fehraary,  1874,  N.  transferred  the  licence  of 
Newill*s  hotel  to  S.,  who  had  become  tenant  of 
the  whole  house,  including  the  shop.  In  July, 
1874,  8.  took  in  the  shop  to  the  inn,  and  in 
August  applied  for  a  renewal  of  his  lioence.  The 
renewal  was  not  opposed,  nor  was  S.  required  to 
attend  at  the  licensing  meeting.    The  jostioes 
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No  Necessity  for  Licence.'] — The  appel- 


renewcd  the  licence,  bat  described  the  licensed 
premises  thereon  as  NewilFs  hotel,  consisting  of 
-snch  parts  of  the  premises  as  were  lately  in  the 
occnpation  of  N.,  *'  and  used  by  her  under  and 
for  the  purposes  of  the  licence  granted  to  her  in 
renewal  of  which  this  licence  is  granted."  S. 
■appealed  to  the  quarter  sessions  against  the 
insertion  of  the  description: — ^Held,  that  the 
licence  was  not  irregular.  Stringer  v.  JSudders- 
feLd  JJ.y  33  L.  T.  668. 

C^oonds  of  Eeftual— Btatement  of.]— When 
justices  refuse  an  application  for  the  licence  of  a 
beerhouse  which  was  licensed  on  May  Ist,  1869, 
and  has  been  continuously  so  licensed,  they  are 
twund  to  state  their  grounds  at  the  time  of 
refusing  the  application^  and  if  they  do  not  so 
«tate  them,  a  mandamus  will  be  granted  com- 
manding them  to  hear  and  determine  the  appli- 
cation. Reg.  T.  SmiJlh  (L.  B.  8  Q.  B.  146)  dis- 
tinguished. Meg,  v.  Thomas  or  BrUtol  JJ.^  61 
L.  J.,  M.  C.  141 ;  [1892]  1  Q.  B.  426;  66  L.  T. 
289 ;  40  W.  B.  478  ;  66  J:  P.  151. 

J.,  the  holder  of  an  "on"  beer  licence,  was 
•conyicted  in  November,  1885,  of  allowing  prosti- 
tutes to  remain  on  his  premises.  He  received 
notice  of  opposition  to  the  renewed  of  his  licence 
on  that  ground  and  gave  up  possession.  T. 
became  tenant  on  the  16th  September,  1886,  and 
gave  notice  that  he  would  apply  for  a  renewal. 
At  the  general  annual  licensing  meeting  on  24th 
September,  1886,  the  justices  refused  the  renewal 
•eitner  to  T.  or  to  J.  without  stating  any  grounds. 
The  quarter  sessions  confirmed  the  decision : — 
Held,  that  the  justices  must  state  the  ground  of 
their  refusal.  Trajder  v.  Lancashire  JJ,f  51 
J.  P.  454. 

The  licensing  justices  at  the  general  meeting 
on  hearing  the  report  of  the  superintendent  of 
police  that  the  applicant  for  the  renewal  of  an 
indoor  beer  licence  had  been  convicted  of  per- 
mitting drunkenness  on  the  premises,  told  him 
to  come  again  at  the  adjournment  day.  Notice 
to  attend  was  given,  but  no  specific  objection 
was  stated.  After  hearing  the  superintendent  on 
oath  prove  the  conviction,  and  afterwards  calling 
him  into  their  private  room,  the  justices  refused 
the  renewal,  but  gave  no  reason  for  their  decision : 
— ^Held,  that  the  justices  had  not  heard  and  deter- 
mined the  case  according  to  the  statute,  and  a 
mandamus  to  hear  the  application  was  directed. 
Jleg.  V.  BeddUch  J  J.,  50  J.  P.  246. 

Grounds  of  Eefusal,  SoAoieney  of.] — ^A  court 
of  quarter  sessions,  at  an  annual  licensing  meeting, 
refused  to  renew  a  licence  to  keep  an  inn,  ale- 
house and  victualling  house,  on  the  ground  that 
the  applicant  declined  to  take  out  an  excise 
licence  for  the  sale  of  spirits : — Held,  that  this 
was  not  a  sufficient  legal  ground  for  such  refusal. 
Reg,  V.  Sylvetter,  2  B.  &  S.  322. 


Bea&oteness  from  Police  Snpervisioii — 


•€haracter  and  Necessities  of  Neighbourhood.] 

— On  the  hearing  of  an  application  for  the 
renewal  of  a  licence  for  the  sale  of  intoxicating 
liquors  under  the  Licensing  Acts,  1828,  1872  and 
1874,  the  licensing  justices  have  a  discretion  to 
refuse  the  renewal  on  the  ground  of  the  remote- 
ness from  police  supervision,  and  the  character 
and  necessities  of  the  neighbourhood.  Sharpe  v. 
WaUfield,  60  L.  J.,  M.  0.  73 ;  [1891]  A.  0. 173  ; 
^  L.  T.  180;  39  W.  B.  651;  55  J.  P.  197-- 
H.  L.  (E.) 


lant,  the  occupier  of  a  grocer's  shop,  had  for  several 
years  past  received  a  certificate  authorising  him  to 
hold,  and  he  still  held,  a  licence  for  the  sale  by 
retail  of  beer  not  to  be  consumed  on  his  premises, 
in  pursuance  of  1  Will.  4,  c.  64,  and  the  acts 
amending  the  same  ;  it  was  admitted  that  he  was 
a  person  of  good  character,  that  his  shop  was  duly 
qualified  by  law,  and  that  his  appUcation  to 
justices  at  a  general  annual  licensing  meeting  for 
the  renewal  of  his  certificate  was  duly  made.  He 
was  duly  served  with  notice  of  objection  to  his 
application,  on  the  ground  that  su(di  a  licence 
was  not  required  in  his  district ;  and  the  justices 
refused  to  renew  his  certificate  on  this  ground 
only  : — Held,  upon  a  case  stated  by  quarter 
sessions,  after  appeal  thereto,  that  the  refusal  of 
the  justices  was  justified  by  s.  1  of  46  &  46  Vict, 
c.  34.  Kay  v.  Oter  Darwen  JJ.^  or  Reg.  v.  Kay, 
52  L.  J.,  M.  C.  90 ;  10  Q.  B.  D.  213 ;  47  L.  T. 
411 ;  31  W.  B.  273  ;  47  J.  P.  388. 

« 
Long-closing  of  Promises.] — G.  obtained 


a  transfer  of  a  licence  in  1886,  but  never  opened 
the  premises  owing  to  a  pending  negotiation  with 
another  tenant  which  ultimately  fell  through. 
In  August,  1885,  6.  obtained  a  renewal  on  his 
promise  to  open  the  premises,  but  he  did  not 
re-open  until  23rd  August,  1886,  when  the  nego- 
tiation ended.  G.  had  some  days  previously  b^n 
served  with  notice  of  objection,  and  on  26th 
August  the  justices  refused  the  renewal  on  the 
ground  that  the  reopening  was  not  bonft  fide. 
On  appeal  to  quarter  sessions  this  decision  was 
affirmed  : — Held,  that  the  objection  was  relevant, 
and  having  been  competently  entertained  and 
decided,  the  high  court  would  not  interfere  with 
the  decision.  Griffiths  v.  Laneashire  JJ.,  35 
W.  B.  732 ;  51  J.  P.  453. 

Snlargement  of  Premises.] — ^W.  bought  a  small 
two-storeyed  house  in  an  obscure  cross  street,  and 
on  applying  to  the  justices  for  a  transfer  shewed 
them  plans  representing  a  three-storeyed  house, 
which  he  had  aJso  bought  in  the  leading  thorough- 
fare, the  back  yard  of  which  joined  the  back  yard 
of  the  inn,  and  he  proposed  to  join  the  two  houses 
and  use  them  as  one.  The  justices  approved  and 
granted  the  transfer.  At  the  next  general  annual 
meeting  W.  informed  the  justices  that  he  had 
joined  the  two  houses,  thereby  doubling  the  pre- 
mises, and  no  one  opposing,  a  renewal  licencj 
was  granted.  W.  was  then  charged  with  selling 
liquors  in  the  new  house  without  a  licence,  and 
the  justices  dismissed  the  case,  holding  the  new 
part  of  the  premises  covered  by  the  Ucence : — 
Held,  that  as  it  was  a  question  of  fact  for  the 
justices  whether  the  licence  covered  the  added 
portion  as  well  as  the  original  inn,  the  court 
could  not  interfere  in  any  way,  and  there  was  no 
question  of  law  involved.  Rallaai  v.  WUtshirej 
44  J.  P.  72. 

A  house  licensed  under  the  Licensing  Act,  1872, 
(35  &  36  Vict.  c.  94),  for  the  sale  of  intoxicating 
liquors  by  retail,  was  enlarged  by  the  occupier, 
and  the  sale  of  such  liquors  was  carried  on  in  the 
part  added : — Held,  that  the  licence  must  be 
taken  to  include  reasonable  additions  to  the 
original  premises,  and  that  it  was  a  question  of 
fact  whether,  after  such  alterations,  the  premises 
were  substantially  the  same  as  those  licensed. 
Reg.  V.  Ruzffies,  45  L.  J.,  M.  C.  61  ;  1  Q.  B.  D. 
207  ;  34  L.  T.  180  ;  24  W.  B.  536. 

If  a  licensed  alehouse  has  additions  made  to  it, 
it  does  not  follow  that  the  occupier  must  give  the 
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notice  provided  for  by  9  Geo.  4,  c.  61,  s.  10,  as 
"  for  a  house  not  theretofore  kept  as  an  inn."  It 
is  a  question  of  fact  for  the  justices,  whether  by 
such  additions  the  house  has  become  a  new  house. 
Jteg,  V.  SmUh,  15  L.  T.  178. 

The  occupier  of  a  licensed  house  added  to  his 
premises  the  adjoining  house,  and  made  them  all 
one  establishment.  Upon  applying  for  a  renewal 
of  his  licence,  the  magistrates  refused,  upon  the 
ground  that  the  premises  were  not  the  same, 
and  that  no  notice  had  been  given  as  for  an 
original  licence.  Upon  an  api)eal  against  this 
refusal,  the  quarter  sessions  renewed  the  licence, 
subject  to  a  case  as  to  whether,  under  the  cir- 
cumstances, the  notices  were  necessary  : — Held, 
that  the  sessions  were  right  in  renewing  the 
licence.    lb. 

Alteration  of  Premiflefl — ^Old  Beorhonse.] — In 

the  case  of  a  beerhouse  coming  within  the  pro- 
visions of  s.  19  of  the  Wine  and  Beerhouse  Act, 
1869,  on  an  application  for  the  i*enewal  of  the 
licence,  the  magistrates,  in  the  absence  of  any 
objection  within  s.  8,  have  no  choice  but  to  grant 
a  renewal  without  qualification,  save  where  there 
have  been  such  alterations  in  the  premises  since 
the  last  renewal  as  in  the  opinion  of  the  justices 
destroy  the  identity  of  the  pi-emises,  when  they 
may  treat  the  beerhouse  as  a  new  beerhouse,  and 
grant  or  refuse  a  new  licence  for  it  at  their  dis- 
cretion. Beg.  v.  Bradford  JJ.,  74  L.  T.  287  ;  60 
J.  P.  265. 


Bei  judicata.] — Where  the  occupier  of  a 


house  licensed  before  1  May,  1869,  had  been  con 
victed  for  selling  on  an  unlicensed  addition,  and 
the  conviction  had  been  quashed  by  a  divisional 
court  on  the  ground  that  the  premises,  though 
altered  and  rebuilt,  were  substantially  the  same 
as  those  licensed,  the  justices  are  bound  by  the 
decision  of  the  divisional  court,  and  cannot  refuse 
a  subsequent  application  for  a  renewal  of  the 
licence  under  s.  19  of  the  Wine  and  Beerhouse 
Act,  1869,  on  the  ground  that  the  house  had  been 
rebuilt,  and  is  a  new  house.  Beer  v.  Wirral  JJ.^ 
64  L.  J.,  M.  C.  86  ;  15  R.  280  ;  43  W.  R.  286. 

Evidenoe — Charaeter.] — If  an  applicant  for  a 
certificate  for  the  renewal  of  a  beerhouse  licence 
does  not  produce  evidence  of  good  character,  the 
justices  may  refuse  the  certificate  on  the  ground 
that  he  has  ** failed  to  produce"  such  evidence, 
although  no  evidence  has  been  given  against  him, 
and  he  has  not  been  called  upon  for  evidence  of 
good  character,  and  it  has  been  the  practice  of 
the  justices  not  to  require  an  applicant  to  produce 
such  evidence  where  a  certificate  for  renewal  of 
a  licence  is  asked  for.  Morgan^  Ex  parte^  23 
L.  T.  605. 

Justices  in  licensing  sessions  refused  a  certifi- 
cate for  the  renewal  of  a  licence,  under  32  &  33 
Vict.  c.  27,  s.  19,  on  the  ground  that  the  appli- 
cant had  failed  to  produce  satisfactory  evidence 
of  good  character.  The  applicant  then  appealed 
to  quarter  sessions  under  9  Geo.  4,  c.  61,  s.  27  : — 
Held,  that  fi'esh  evidence  of  character  was  admis- 
sible before  the  quarter  sessions,  and  if  that  was 
satisfactory  he  was  entitled  to  a  certificate.  Bt-g. 
V.  Pilgrim,  40  L.  J.,  M.  C.  3  ;  L.  R.  6  Q.  B.  89  ; 
23  L.  T.  410  ;  19  W.  R.  99. 

O.,  the  holder  of  an  indoor  beer  licence  which 
existed  before  1869,  received  due  notice  before 
the  general  annual  licensing  meeting  of  opposition 
to  the  renewal  on  the  ground  merely  that  he  had 
been  convicted.    The  justices  having  refused  the 


renewal  on  the  first  ground  set  forth  in  32  &  33 
Vict.  c.  27,  s.  8,  0.  appealed  to  quarter  sessions, 
and  produced  witnesses  who  gave  evidence  of  his 
good  character.  The  quarter  sessions  dismissed! 
the  appeal,  expressing  the  opinion  that  O.  had 
proved  his  good  character ;  but,  that  in  oonse- 
quence  of  his  conviction,  he  was  not  a  fit  person 
to  hold  a  licence.  On  a  rule  for  a  mandamus  to* 
rehear  : — Held,  that  the  court  of  quarter  sessions 
having  acted  not  on  the  character  of  the  applicant, 
but  on  the  question  whether  he  was  a  proper 
person  to  keep  a  beerhouse,  they  had  exceedext' 
their  jurisdiction,  and  that  a  mandamus  must 
i«sue.  O'Brien,  In  re  Beg.  v.  Lancashire  Ji/l,  55- 
J.  P.  580— -C.  A.  Reversing  in  part,  64  L.  T.  662  ; 
55  J.  P.  279. 


Proititiites   freqneiitixig    Eooao.]  —  S.,. 


before  applying  for  renewal  of  his  pubiican^s 
licence,  had  been  duly  served  with  notice  of  oppo- 
sition on  the  ground  that  the  house  was  not 
conducted  satisfactorily,  it  being  the  habitual 
resort  of  prostitutes.  It  was  proved  that  several 
times  seventeen  prostitutes  were  seen  in  the  house 
at  one  time  and  known  to  S.,  and  no  evidence 
was  given  that  any  refreshments  were  supplied. 
The  quarter  sessions  refused  the  licence  : — Held,, 
there  being  evidence  admissible  as  to  prostitutes 
frequenting,  and  the  justices  having  held  that 
they  did  frequent,  this  court  could  not  interfcre- 
with  their  refusal  of  the  licence.  Sharp  v. 
Htighes,  57  J.  P.  104. 


"  Disorderly    Character.'*]  —  Upon   an. 


application  for  the  renewal  of  a  licence,  the 
notice  of  objection  stated  the  giound  of  objec- 
tion, "That  your  house  is  of  a  disorderly 
character."  Upon  the  hearing  of  the  applica- 
tion the  justices  admitted  evidence  of  three 
convictions  against  previous  holders  of  the 
licence,  but  it  was  admitted  that  the  applicant 
bore  a  good  character  : — Held,  that  the  evidence 
was  properly  admitted,  Inasmuch  as  it  was  not 
necessary  that  evidence  directed  to  the  disorderly 
character  of  a  licensed  house  should  be  confined 
to  such  matters  only  as  affected  the  personal 
character  of  the  applicant  by  showing  that  he 
himself  had  contributed  to  the  disorderly 
character  of  the  house.  Beg.  v.  Miskin  Higher, 
J  J.,  [1893]  1  Q.  B.  275 ;  5  R.  121  ;  67  L  T. 
680  ;  41  W.  R.  252  ;  57  J.  P.  263. 

Notice  of  Objection—HeeMsity  for.] — It  is 
not  competent  for  justices  to  refuse  to  grant  the 
renewal  of  a  licence  on  account  of  an  objection 
originated  by  themselves,  unless  they  have  first 
given  notice  of  objection  and  taken  evidence 
in  accordance  with  the  provisions  contained  in 
the  Licensing  Act,  1872,  s.  42,  sub-ss.  2,  3. 
Oasooyne  v.  Bisley,  36  W.  R.  605. 

The  jurisdiction  of  justices  as  regardfl  the 
refusal  of  renewals  of  off  beer  licences,  under 
the  Licensing  Acts,  1872, 1874,  and  45  &46  Vict, 
c.  34,  can  only  be  exercised  provided  the  appli- 
cant for  renewal  has  been  served  with  notice  of 
objection,  and  the  other  requirements  in  the 
first  two  enactments  above  stated  have  been 
complied  with.  Beg.  v.  Bgsex  JJ.,  46  J.  P. 
761. 

The  appellant,  who  had  for  many  years  before 
and  during  1869,  held  an  excise  licence  for  the 
sale  of  beer  and  cider,  to  be  consumed  on  the 
premises,  and  had  in  each  subsequent  year 
regularly  obtained  the  justices'  certificate  for 
the  renewal  of  such  licence  in  pursuance  of  the 
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objection  to  the  renewal  of  a  licence,  or  tako 
any  eyidenoe  with  respect  to  the  renewal  thereof, 
unless  written  notice  of  an  intention  to  oppose 
the  renewal  has  been  served  upon  the  holaer  of 
the  licence  in  the  prescribed  manner :  **  Prorided 
that  the  justices  may,  notwithstanding  that  no 
notice  had  been  giren,  on  an  objection  being 
made,  adjourn  the  granting  of  any  licence  to  a 
future  day,  and  require  the  attendance  of  the 
holder  of  the  licence  on  such  day,  when  the  case 
wiU  be  heard  and  the  objection  considered,  as  if 
the  notice  hereinbefore  prescribed  had  been 
given  "  : — ^Held,that  an  objection  to  the  renewal 
of  a  licence  made  privately  to  justices  before 
they  came  into  court  at  the  general  annual 
licensing  meeting  was  not  a  good  "objection 
made"  within  the  meaning  of  the  proviso  to 
s.  42,  and  that,  therefore,  the  justices  had  no 
power  to  adjourn  the  case.  Reg.  v,  Merthyr 
TydvU  JJ.,  54  L.  J.,  M.  C.  78  ;  14  Q.  B.  D.  684  ; 
49J.  P.  213. 

M.  applied  for  a  renewal  of  a  licence  at  a 
general  annual  licensing  meeting,  having  received 
no  notice  of  opposition.  The  justices  refused  the 
application,  and  M.  obtained  a  mandamus  com- 
manding them  to  hold  an  adjourned  meeting, 
and  to  hear  and  determine  in  pursuance  of  the 
statutes  in  that  behalf  the  merits  of  the  applica- 
tion for  the  renewal.  To  this  writ  the  justices 
returned  that  such  adjourned  meeting  had  been 
held ;  that  notice  of  opposition  ha<l  been  duly 
served  not  less  than  seven  days  before  the  said 
adjourned  meeting,  and  that  they  hatl  heard  and 
determined  the  application.  The  licence  was 
refused.  M.  pleaded  that  they  had  not  heard 
and  determined  the  application  pursuant  to  the 
statutes  in  that  behalf  by  reason  that  they  had 
no  jurisdiction  to  entertain  the  objection  or 
refuse  the  licence  : — Held,  that  the  justices  had 
jurisdiction  to  entertain  the  objection  and  to 
refuse  the  licence.  B^g,  v.  Howard,  23  Q.  B.  D. 
502 ;  60  L.  T.  960  ;  37  W.  R.  617  ;  63  J.  P.  454. 

A  verbal  objection  to  the  renewal  of  a  licence 
made  in  open  court  at  the  general  annual  meet- 
ing need  not  state  the  grounds  of  objection  to 
give  the  justices  juriwiiction  to  adjourn  the 
hearing  of  the  application.  The  proviso  of  s.  42, 
sub-8.  2  of  the  act  of  1872  is  not  qualified 
by  s.  26  of  the  act  of  1874.  Daykin  v.  Parker, 
63  L.  J.,  M.  C.  246;  [1894]  2  Q.  B.  566; 
9  R.  574 ;  71  L.  T.  379  ;  42  W.  R.  625 ;  58  J.  P. 
835— C.  A. 


Wine  and  Beerhouse  Act,  1869,  s.  19,  was,  in 
December,  1878,  convicted  of  Sunday  trading  at 
prohibited  hours,  and  the  conviction  was  indorsed 
npon  the  licence.  At  the  annual  licensing 
meeting  in  1879,  no  notice  having  been  served 
upon  the  appellant,  the  justices  (who  were  the 
respondents)  announced  that  the  appellant 
having  been  convicted  must  attend  personally 
4it  the  adjournment,  and  caused  a  letter  to  be 
written  by  their  clerk,  by  which  they  required 
the  appellant  to  attend  in  person  to  make  the 
Application,  if  a  renewal  of  the  licence  were 
Applied  for.  At  the  adjournment,  the  appellant 
attended  and  made  application  for  a  ceitificate, 
but  the  respondents,  without  hearing  any  evi- 
<lence  on  oath,  refused  the  application,  and  then 
:gave  no  ground  for  the  refusal.  Quarter  sessions, 
u}M)n  appeal,  affirmed  the  respondents'  refusal, 
but  stated  a  special  case: — Held,  that  the  only 
objection  to  the  renewal  of  the  appellant's 
licence  being  the  indorsed  conviction  and  the 
Appellant  having  received  no  notice  of  an  objec- 
tion of  which  the  grounds  for  refusal  were 
authorised  by  s.  8  of  the  act  of  1869,  the 
xespondents  had  not  considered  any  sufficient 
jO^unds  of  objection  as  if  due  notice  had  been 
given  within  s.  42  of  the  Licensing  Act,  1872, 
And  s.  26  of  the  Licensing  Act,  1874.  Reg,  v. 
Sales,  42  L.  T.  735  ;  44  J.  P.  553. 


Fenon    holding    Proteetion   Order.]— 


iiect.  42  of  the  Licensing  Act,  1872,  provides 
that, "  where  a  licensed  person  applies  for  the 
renewal  of  his  licence  ....  the  justices  shall 
not  entertain  any  objection  to  the  renewal  of 
-such  licence,  or  take  any  evidence  with  respect 
to  the  renewal  thereof,  unless  written  notice  of 
An  intention  to  oppose  the  renewal  of  such 
licence  has  been  served  on  such  holder  not  less 
than  seven  days  before  the  commencement  of 
the  general  annual  licensing  meeting.''  The 
occupier  of  licensed  premises  being  about  to 
leave  the  same,  an  interim  authority  was  granted 
to  the  appellant  under  5  &  6  Vict.  c.  44,  s.  1,  to 
•carry  on  the  business  until  the  next  special 
session  for  transfer  of  licences.  Such  session 
And  the  general  annual  licensing  meeting  being 
held  simultaneously,  the  appellant  made  appli- 
-cations  thereat  for  a  transfer  of  the  licence 
under  9  Geo.  4,  c.  61,  s.  14,  and  also  for  a  renewal 
of  the  licence.  Both  applications  were  refused 
by  the  justices,  because  they  were  not  satisfied 
AS  to  the  appellant's  good  character.  No  notice 
of  intention  to  oppose  the  renewal  of  the  licence 
had  been  served  upon  the  appellant : — Held, 
that  the  appellant  was  not  a  **  licensed  person  " 
Applying  for  a  renewal  of  "his"  licence  within 
the  meaning  of  the  above-mentioned  section, 
And  therefore  was  not  entitled  to  the  notice 
therein  mentioned.  Price  v.  James,  61  L.  J., 
M.  C.  203  :  [1892]  2  Q.  B.  428  ;  67  L.  T.  543  ; 
41  W.  R.  57  ;  56  J.  P.  471— C.  A. 

Hotiee  of  Ohjeotion — Suflleienej  of.] — In  the 
oase  of  a  beerhouse  licensed  before  1869,  notice 
of  opposition  to  renewal  on  the  ground  that  the 
applicant  has  been  convicted,  is  sufficient  notice 
that  he  will  be  required  to  give  evidence  of  his 
•character.  Reg.  v.  Lancaster  JJ.,  55  J.  P.  580. 
Approving  Reg.  y.  Birmingham  JJ,,  40  J.  P. 
132. 


Power  to  Adjourn.] — By  s.  42  of   the 


NoUee  of  Intention  to  Oppose — Mode  of  8er- 
▼ioo.] — Upon  an  application  for  a  renewal  of  a 
licence,  a  written  notice  of  intention  to  oppose 
the  renewal  was  handed  to  a  boy  at  the  appli- 
cant's licensed  premises,  the  applicant  received 
the  notice  more  than  seven  days  before  the  annual 
licensing  meeting : — Held,  that  the  service  of 
the  notice  was  sufficient  within  s.  42  of  the 
Licensing  Act,  1872,  and  that  the  justices  had 
therefore  jurisdiction  to  entertain  the  objection. 
PortlH/jell,  ExparU:  61  L.  J.,  M.  C.  1  ;  [1892] 
1  Q.  B.  15;  65  L.  T.  603;  40  W.  R.  102;  56J.P. 
276— C.  A. 


Time  for  Senrioe— Adjourned  Meeting.] — 


Licensing  Act,   1872,  justices  at    the    general 
Annual  licensing  meeting  shall  not  entertain  any 


The  appellant,  the  holder  of  a  public-house  licence, 
was  served  with  notice  of  opposition  to  the 
renewal  of  his  licence  "  at  the  adjourned  annual 
licensing  meeting "  for  the  part  of  the  division 
in  which  his  house  was  situated.  The  notice 
was  served  up(m  the  appellant  less  than  seven 
clear  days  before    the  commencement  of    the 
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general  annual  licensing  meeting  for  the  division, 
but  more  than  seven  clear  days  before  the  com- 
mencement of  the  adjourn^  meeting.  The 
appellant  applied  at  the  adjourned  meeting  for 
a  renewal,  when  the  justices,  after  hearing  evi- 
dence for  and  against  the  application,  refused 
it: — Held,  that  the  commencement  of  the 
adjourned  meeting  was,  for  the  purposes  of 
8.  42,  8ub-8.  2,  of  the  Licensing  Act,  1872, 
"  the  commcenement  of  the  general  annual 
licensing  meeting,"  that  the  notice  was  therefore 
serv^  in  time,  and  that  the  justices  had  juris- 
diction to  hear  evidence  in  opposition  to  the 
renewaL  JReg,  v.  Anglesey  JJ.^  WiXliamt^  Ex 
paHe,  61  L.  J.,  M.  0.  149  ;  [1892]  1  Q.  B.  850  ; 
66  J.  P.  440. 

New  or  Benewal  Lioenee— EffinxioiL  of  Cur- 
rent Licence  after  Seftual  of  Eenewal— Appli- 
cation by  new  Tenant.  J — At  an  adjourned  general 
annual  licensing  meetmg  in  1885,  the  renewal  of 
a  public-house  licence  was  refused  to  P.  P.  did 
not  appeal  to  the  quarter  sessions,  and  his 
current  licence  expired  on  the  10th  of  October 
following.  He  closed  the  premises  as  a  public- 
house,  and  continued  to  occupy  them  as  his 
private  residence  until  Midsummer,  1886,  when 
he  left  and  C.  became  tenant.  At  the  general 
annual  licensing  meeting  in  1886,  C.  applied 
for  a  licence,  but  the  justices,  considering  his 
application  to  be  one  for  the  grant  of  a  new 
licence,  in  their  discretion,  refused  it,  on  the 
ground  that  there  were  already  a  sufficient 
number  of  licensed  houses  in  the  district.  Upon 
an  application  by  C.  for  a  rule  for  a  mandamus 
to  be  directed  to  the  justices : — Held,  that 
C.*8  application  was  not  an  application  for  a 
"  new  "  licence,  but  one  for  the  "  renewal "  of  a 
licence.  The  justices  accordingly  could  not 
refuse  it  upon  the  ground  t  hey  did,  and  they  ought 
to  hold  an  adjournment  to  hear  and  determine 
the  application.  Reg.  v.  Market  Bogworth  JJ,^ 
66  L.  J.,  M.  C.  96  ;  57  L.  T.  56 ;  35  W.  R.  734  ; 
61  J.  P.  438. 

Where  a  licensed  person  goes  out  of  occupation 
of  licensed  premises  and  those  premises  are  closed, 
the  new  occupier  of  those  premises  is  entitled 
to  apply  at  the  general  licensing  session  for  a 
renewal  to  him  of  the  licence,  although  he  was 
not  himself  licensed  before.  Symons  v.  Wcdmore, 
63  L.  J.,  M.  C.  44  ;  [1894]  1  Q.  B.  401  ;  10  R. 
118;  69  L.  T.  801 ;  42  W.  R.  801  :  58  J.  P. 
197. 

The  holder  of  a  licence  of  a  beerhouse  which 
had  been  licensed  before  and  ever  since  May  1, 
1869,  applied  at  general  licensing  sessions  for  a 
renewal  of  tiie  licence,  and  was  refused,  on  the 
ground  that  he  was  not  the  real  resident  holder 
and  occupier.  The  beerhouse  was  then  closed 
to  the  puluic.  At  the  adjouined  general  licensing 
sessions  a  person  who  had  not  been  previously 
licensed,  but  was  then  the  resident  occupier  of 
the  premises  under  a  lease  from  the  owners, 
applied  for  a  renewal  of  the  licence  to  himself : — 
Held,  that  he  was  entitled  so  to  apply.  Price  v. 
Jame$^  supra,  col.  425,  discussed  ;  Reg.  v.  Liver' 
pool  JJ.,  supra,  col.  419,  followed.    Ih, 

Difqnaliiioation   of  liceneed   Fenon — 


and  such  application  must  be  made  to  the  next 
special  sessions.  Reg.  v.  Liverpool  JJ.^  sapra^ 
col.  419,  distinguished.  Stetem  v.  Greeny  or 
Sharnhrook  JJ.^  or  Bedfordshire  JJ.^  58  L.  J^ 
M.  C.  167 ;  23  Q.  B.  D.  143 ;  61  L.  T.  240 ;  ST 
W.  R.  605  ;  53  J.  P.  423. 


When  Lioenoe  Sicpired.] — ^A  new  occn* 


pier  of  an  inn  licensed  under  9  Geo.  4,  c.  61,  was 
refused  a  transfer  of  the  licence,  on  the  groond 
of  a  conviction  for  drunkenness.  Three  yearfr 
afterwards,  at  the  first  licensing  meeting  after 
the  owner  was  able  to  obtain  possession  of  the 
premises,  the  present  applicant  applied  for  a 
renewal  of  the  previous  licence,  and  was  refused 
on  the  ground  that  the  neighbourhood  did  not 
require  it.  Upon  appeal,  the  quarter  sessions, 
without  hearing  the  merits,  decided  that  this  wa» 
an  application  for  a  new  licence,  and  that  they 
had  no  jurisdiction  under  35  &  36  Vict.  c.  94  : — 
Held,  that  the  quarter  sessions  were  right,  and 
that  the  definition  of  renewal  of  a  licence  in 
s.  74  refers  only  to  a  licence  existing  during  the 
previous  year.    Tarbath^  Ex  parte^  31  L.  T.  513, 

Forfeitore.]— Although,  under  the  32  k.  3$ 


Application  by  Owner.] — Where  a  licensed  person 
has  become  personally  disqualified  or  has  had  his 
licence  forfeited,  tJie  owner  of  the  premises  cannot 
apply  under  9  Geo.  4,  c.  61,  s.  14,  for  a  renewal 
of  the  licence,  but  must  apply  under  37  &  38 
Vict.  c.  49,  s.  15,  for  the  grant  of  a  new  licence. 


Vict.  c.  27,  s.  19,  justices  cannot  refuse  to  grant 
a  certificate  in  respect  of  a  house  which  was 
licensed  on  the  1st  May,  1869,  except  for  one  of 
the  causes  mentioned  in  s.  8,  yet,  if  the  licence 
has  been  actually  forfeited,  they  may  treat  a 
subsequent  application  for  a  certificate  as  an 
original  application,  and  may  exercise  a  discre- 
tion in  refusing  it.  Hargreaves  v.  BaweoUj  24 
L.  T.  428. 

A  house  had  an  existing  licence  on  the  1st  May,. 
1869,  but  at  the  licensing  meeting  in  August  the 
licence  was  lost  on  account  of  the  personal  mis- 
conduct of  the  then  tenant.  At  the  licensing 
meeting  in  August,  1870,  the  present  tenant 
applied  for  a  certificate,  which  was  refused  on 
the  ground  that  he  had  not  shewn  the  necessity 
for  such  a  house  in  the  neighbourhood : — ^Held,. 
that  the  justices  were  justified  in  treating  such 
application  as  an  original  one,  and  in  exercising 
their  discretion  in  refusing  it.    lb, 

House  not  need  ai  an  Inn.] — ^A  man  who 

had  had  a  public-house  licence  for  many  years 
was  refused  the  renewal  of  it,  on  the  ground  that 
the  neighbourhood  was  sufficiently  supplied,  he 
not  having  taken  out  an  excise  licence  or  used  his 
house  as  an  inn  : — Held,  that  the  application  was 
not  for  a  new  licence,  and  that  the  justices  had 
a  discretion  as  to  granting  or  refusing  the  appli- 
cation, under  9  Geo.  4,  c.  61,  s.  1,  and  were  not 
fettered  by  the  limitations  in  ss.  8  and  19  of  82  & 
33  Vict.  c.  27,  which  are  confined  to  applications 
for  licences  for  the  sale  of  beer,  cider,  and  wine. 
Reg.  V.  Smith,  or  Smith  v.  Herefordshire  JJ.^  48 
L.  J.,  M.  C.  38  ;  39  L.  T.  604. 

No  Appearance  in  support  of  Opposition.] — 
At  the  general  annual  meeting  the  hearing  of  an 
application  for  renewal  was  appointed  for  10  a.m. 
ifotice  of  opposition  had  been  duly  served,  but, 
on  the  case  oeing  called,  neither  the  opponent 
nor  his  solicitor  was  present.  Justices,  after 
sending  for  both,  and  they  not  attending,  vs'aited 
five  minutes  and  then  decided  by  a  majority  of 
five  to  four  to  renew  the  licence.  The  opponent 
and  his  solicitor  then  arrived  and  asked  to  be 
heard,  but  the  justices  refused  to  reopen  the 
matter.  On  an  order  nisi  for  a  mandamus : — 
Held,  (1)  that  it  was  entirely  a  matter  of  discretion 
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for  the  justices  to  treat  the  case  as  deter- 
mined or  to  re-open  it ;  (2)  as  no  motion  for 
a  mandamus  was  made  for  three  months,  the 
ooort  discharged  the  order  nisi  with  costs.  Beg, 
T.  Bohson,  57  J.  P.  133. 

Xajority  of  Jostieei.] — The  granting  of  a 
renewal  certificate  by  justices  presiding  at 
licensing  sessions  must  be  the  act  of  the  majority 
of  the  court,  and  a  minority  or  two  or  more  of 
such  justices  is  not  competent  to  grant  and  sign 
the  said  certificate  when  the  remaining  justices 
form  a  majority,  and  object  to  the  grant  being 
made.  In  such  cases  the  majority  should  make 
an  order  of  refusal,  and  not  merely  record  their 
dissent.    Reg.  y.  O'  Qrnnell,  20  L.  B.,  Ir.  625. 

Upon  an  application  to  renew  a  licence  six 
justices  sat,  the  licence  was  granted  and  signed 
by  four  of  such  justices :  the  court  refused  to 
grant  a  certiorari  on  the  ground  that  the  justices 
were,  as  a  fact,  equally  divided.  Beg.  y.  Bogers, 
56  J.  P.  183. 

Six-day  Lioenee  ai  a  Beven-day  lioenoe.] — 
The  holder  of  a  six-day  licence,  under  the  pro- 
Tisions  of  35  &  36  Vict  c.  94,  s.  49,  is  not  entitled, 
on  the  renewal  of  his  licence,  to  exchange  it  for 
an  ordinary  or  seren-day  licence.  Beg.  y.  Oath' 
eart,  4  L.  R.,  Ir.  567.  S.  P.,  Beg.  v.  Dublin 
iReearder),  2  L.  R.,  Ir.  386  ;  44  J.  P.  688— C.  A. 

Where  a  licence  was  originally  granted  subject 
to  the  condition  under  s.  49  of  the  Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  requiring  the 
licensed  premises  to  be  closed  during  the  whole 
of  Sunday,  it  can  only  be  renewed  subject  to  that 
condition,  and  cannot  be  renewed  as  an  ordinary 
seven-day  licence.  Beg.  v.  OrewJteme  JJ.  or 
Sparks,  57  L.  J.,  M.  C.  127  ;  21  Q.  B.  D.  85  ;  60 
L.  T.  84  ;  36  W.  R.  629  ;  52  J.  P.  372— C.  A. 

T.,  a  publican,  held  a  six-day  licence,  which 
had  existed  as  a  six-day  licence  for  three  years 
only,  a  former  holder  thereof  having  held  the 
ordinary  licence  for  many  years  before  that  date. 
T.  applied  for  a  renewal  without  the  six-day  con- 
dition being  inserted: — Held,  that  the  justices 
were  not  bound  to  renew  such  licence  as  a  seven- 
day  licence.  Beg.  v.  Liverpool  JJ.y  52  J.  P. 
376. 

Appeal  to  Quarter  SesBioiiB — Coiti.] — Licens- 
ing justices  are  not  a  court  of  summary  jurisdic- 
tion, and  where,  on  appeal  to  quarter  sessions 
from  their  refusal,  at  the  instance  of  an  objector, 
to  renew  the  licence,  a  renewal  has  been  granted, 
there  is  no  jurisdiction  to  give  costs  against  the 
objector.  Boulter  v.  Xent  JJ.,  66  L.  J.,  Q.  B. 
787  ;  [18971  A.  0.  556  ;  77  L.  T.  288  ;  46  W.  R. 
114 ;  61  J.  P.  532— H.  L.  (B.) 

4.  Tbansfebs. 

Applieatloii  to  Special  SesBioni — 9  Geo.  4, 
c.  61,  B.  14.] — The  power  of  granting  a  licence 
at  special  sessions  under  9  Geo.  4,  c.  61,  s.  14,  to 
a  new  tenant,  where  a  person  duly  licensed 
under  that  act  gives  up  possession  of  the  house 
during  the  continuance  of  his  licence,  extends 
only  to  the  period  for  which  the  former  tenant's 
licence  would  have  lasted.  ToAd,,  In  re  and 
Ex  paHe,  47  L.  J.,  M.  0.  89  ;  8  Q.  B.  D.  407. 

F.,  duly  licensed  under  9  Geo.  4,  c.  61,  on  the 
3rd  of  August,  1877,  gave  up  possession  of  the 
licensed  premises,  and  B.  b^ame  tenant.  The 
licence  expired  on  the  10th  of  October  following. 
At  the  general  annual  licensing  meeting,  held  on 


the  28th  of  August,  1877,  B.  applied  for  a  trans- 
fer of  the  licence  to  him,  but  the  justices  refused 
the  application  on  the  ground  of  his  previous 
misconduct.  On  the  28th  of  September  B.  gave 
up  his  tenancy,  and  was  succeeded  by  G.,  who 
on  the  29th  of  November  also  gave  up  the 
tenancy,  and  was  succeeded  by  T.  After  giving 
the  proper  notices,  T.  applied  at  a  special  sessions, 
under  9  Geo.  4,  c.  61,  s.  14,  for  a  licence  in 
respect  of  the  premises.  The  justices  declined  to 
entertain  the  application  on  the  ground  that 
they  had  no  jurisdiction : — Held,  that,  inasmuch 
as  tiie  application  was  made  after  the  expiration 
of  the  period  for  which  the  previous  licence 
remained  in  force,  the  decision  of  the  justices 
was  right.  Ih.  Overruled  in  Beg.  v.  Liverpool 
JJ.,  or  Laneashire  JJ.,  or  Lawrence,  infra. 

K.,  licensed  to  sell  intoxicating  liquors  under 
9  Geo.  4,  c.  61,  died  on  the  27th  of  September. 
At  the  general  annual  licensing  meeting  on  the 
2nd  of  October,  application  was  made  by  the 
lessees  of  the  house  for  a  fresh  licence,  without 
giving  the  requisite  notices  under  35  &:  36  Vict. 
c.  94,  as  there  was  no  time  to  give  them.  This 
application  was  rejected,  on  the  ground  that  they 
were  not  in  occupation  of  or  about  to  occupy  the 
premises.  K/s  licence  expired  on  the  10th  of 
October.  On  the  13th  of  November,  W.,  as 
assignee  of  the  heir  of  E.,  gave  notice  that  he 
would  apply  at  the  special  sessions  on  the  4th  of 
December  for  a  new  licence  in  respect  of  the 
house  under  9  Geo.  4,  c.  61,  s.  14 :— Held,  follow- 
ing Simpkin  v.  Birmingham  JJ.  (L.  R.  7 
Q.  B.  482),  that  the  justices  had  no  jurisdiction 
to  entertain  the  application,  as  it  was  made  after 
the  expiration  of  the  period  for  which  the 
previous  licence  remained  in  force.  White  v. 
CoquetdaU  J  J.,  50  L.  J.,  M.  G.  128  ;  7  Q.  B.  D. 
238  ;  44  L.  T.  716  ;  30  W.  R.  16  ;  45  J.  P.  539. 
See  next  case, 

S.,  tenant  of  a  house  and  licensed  to  sell 
excisable  liquors  therein,  made  over  the  house 
in  June,  1881,  to  W.,  who  forthwith  sublet  it 
to  B.  B.  applied  at  a  special  sessions  for  a 
transfer  of  the  licence,  which  was  opposed  by  S., 
and  refused.  At  the  time  of  the  general  licens- 
ing meeting  B.  was  in  occupation,  but  was  about 
to  leave  owing  to  illness  in  her  family,  and  did 
not  apply  for  a  renewal  of  the  licence.  She  left 
shortly  afterwards  and  the  house  was  shut  up, 
and  no  excisable  liquors  had  been  sold  there 
since  June.  In  September,  after  the  close  of  the 
licensing  meeting,  the  landlord  learnt  that  the 
house  was  vacant  and  took  possession.  The 
licence  expired  on  the  10th  of  October.  The 
hmdlord  afterwards  let  it  to  D.,  who,  in  January, 
1882,  applied  to  a  special  sessions  for  a  renewal 
of  the  licence: — Held,  that  B.  as  occupier, 
though  not  holding  a  licence,  was  a  person 
entitled  to  apply  at  the  general  sessions  for  a 
renewal  of  the  licence,  and  that  the  event  men- 
tioned in  9  Geo.  4,  c.  61,  s.  14,  of  the  occupier  ot 
a  house  being  about  to  quit  the  same  neglecting 
to  apply  at  the  general  meeting  for  a  licence  to 
continue  to  sell  excisable  liquors  therein,  had 
occurred,  so  that  an  application  under  that 
section  could  be  made.  Beg.  v.  Liverpool  JJ.,  or 
Lancashire  JJ.,  or  Lawrence,  52  L.  J.,  M.  C. 
114  ;  11  Q.  B.  D.  638  ;  49  L.  T.  244  ;  32  W.  R. 
20  ;  47  J.  P.  59&— C.  A. 

Held,  also,  overruling  Todd,  Exparte  (8  Q.  B.  D. 
407),  and  WhiU  v.  Coquetdale  JJ.  (7  Q.  B.  D. 
238),  that  it  was  not  necessary  that  the  applica- 
tion should  be  made  before  the  expiration  of  the 
period  for  which  the  old  licence  was  in  force, 
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and  that  the  joBtioes  in  special  Beesions  had  juris- 
diction to  grant  the  application.    lb. 

Change  of  Tenancy.] — ^The  tenant  of  a  beer- 
house, holding  a  beerhouse  licence,  assigned  his 
interest  in  the  premises  to  another,  and  gave  up 
possession  to  him  on  the  1 4th  of  Febniarj.  At 
the  general  licensing  sessions,  on  the  6th  of 
March,  the  old  tenant  applied  for  a  certificate 
for  a  renewsd  of  the  licence,  which  was  refused 
on  the  ground  that  he  had  been  convicted  of  an 
offence  under  32  &  S3  Vict.  c.  27,  s.  8.  The  new 
tenant  had  not  time  after  the  transfer  to  him  to 
give  the  requisite  notices  to  enable  him  to  apply 
at  the  genial  licensing  sessions : — ^Held,  that  he 
was  entitled  to  apply  at  a  special  sessions,  under 
9  Geo.  4,  c  61,  s.  14.  Beg.  v.  Middleseaj  JJ.y  40 
L.  J.,  M.  C.  184  ;  L.  R.  6  Q.  B.  781 ;  26  L.  T.  41  ; 
19  W.  R.  960. 

A  house  in  Middlesex  having  been  licensed  for 
some  years  under  9  Geo.  4,  c.  61,  L.,  the  licensed 
tenant,  gave  up  possession  on  the  6th  of  February 
to  T.  At  the  adjourned  general  annual  licensing 
meeting  on  the  24th  of  March,  application  for 
a  licence  was  made  on  behalf  of  T.  This  was 
refused,  and  no  appeal  was  made.  The  licence 
having  expired  on  the  5th  of  April,  the  house 
was  shut  up.  On  the  4th  of  May  T.  applied  to 
the  special  sessions,  who  refused  the  licence  on 
the  gronnd  that  the  renewal  of  the  licence  had 
been  refused  at  the  general  meeting.  T.  again 
applied  on  the  4th  of  July  to  the  special  sessions ; 
and  the  justices  refused  a  licence  on  the  ground 
that  the  case  was  not  within  s.  14.  On  appeal, 
the  genei'al  sessions  refused  on  the  same  ground : 
— Held,  that  having  applied  to  the  general  licens- 
ing meeting  and  been  refused,  T.  could  not  after- 
wards go  to  the  special  sessions.  Jleg,  v.  Taylor^ 
42  L.  J.,  M.  C.  13  ;  L.  R.  7  Q.  B.  487. 

Under  9  Geo.  4,  c.  61,  where  a  house  which 
has  been  kept  as  an  hotel  without  a  licence  is 
transferred  to  a  new  occupier,  the  notices  for  a 
licence  must  be  given  by  the  new  occupier. 
Bryant  v.  Beattie,  4  Bing.  (N.O.)  254 ;  5  Scott, 
751 ;  7  L.  J.,  C.  P.  78. 

W.,  duly  licensed  under  9  Geo.  4,  c.  61,  applied 
at  a  general  licensing  meeting  on  the  15th  of 
September  for  a  renewal  of  his  licence,  which  was 
lefused.  The  licence  expired  upon  the  10th  of 
October  following,  and  he  then  ceased  to  sell 
excisable  liquors,  but  continued  in  occupation  of 
the  house  until  the  13th  of  October  ;  he  then  gave 
up  possession  to  S.,  who,  after  giving  the  proper 
notices,  applied  at  a  special  sessions  for  a  new 
licence  in  respect  of  the  premises.  The  justices 
refused  the  application,  on  the  ground  that  as  W. 
was  not  licensed  within  the  terms  of  s.  14  at  the 
time  of  his  removal  from  the  house,  they  had  no 
jurisdiction  : — Held,  that  the  decision  of  the 
justices  was  right.  Simpldn  or  Beg.  v.  Birming- 
hnm.  JJ.,  41  L.  J.,  M.  C.  102  ;  L.  R.  7  Q.  B.  482  ; 
26  L.  T.  620  ;  20  W.  R.  702. 

Grant  to  New  Tenant  under  9  Geo.  4,  c.  61, 
B.  14 — Becond  Application  by  same  Tenant  under 
same  Beotion.] — On  the  2nd  of  September,  1890, 
the  duly  licensed  tenant  of  a  country  beerhouse 
removed  from  the  house  without  having  applied 
for  the  renewal  of  the  licence  at  the  general 
annual  licensing  meeting  on  the  30th  of  August. 
On  the  same  day  a  new  tenant  entered  into  occu- 
pation of  the  house,  and  on  the  5th  of  September 
obtained  at  petty  sessions  a  temporary  licence 
under  5  &  6  Vict.  c.  44,  until  the  27th.  On  the 
27th  an  adjournment   of    the   general  annual 


licensing  meeting  was  held,  and  also  a  special 
session  for  the  transfer  of  licences  under  9  Geo.  4, 
c.  61,  s.  14,  and  at  the  latter  the  new  tenant 
applied  for  and  obtained  under  the  section  a 
licence  until  the  10th  of  October  then  next 
ensuinff.  On  the  3rd  of  January,  1891,  he  again 
applied  at  a  special  transfer  session  held  on  that 
day  under  the  same  section  for  a  grant  of  a 
licence  to  continue  until  the  10th  of  October, 
1891  : — Held,  that,  having  already  held  a  licence 
in  respect  of  the  premises  from  the  27th  of 
September  to  the  10th  of  October,  1890,  he  was 
not  a  "  new  tenant "  within  the  meaning  of  the 
section,  and  that  the  justices  had  no  jur^iction 
to  grant  the  application.  Beg.  v.  Potoell,  60 
L.  J.,  Q.  B.  594  ;  [1891]  2  Q.  B.  693 ;  65  L.  T. 
210  ;  39  W.  R.  630— C.  A. 

BueooMlTe  Hew  Tenants — ^Application  by.] — 
The  holder  of  a  country  publican's  licence  left 
the  house  in  April.  F.,  a  new  tenant,  applied  for 
a  transfer  in  August,  but  the  justices  refused  it 
and  suggested  an  application  for  a  new  licence. 
The  new  licence  was  applied  for,  and  being 
opposed  was  refused  in  September.  W.,  a  new 
tenant,  went  into  occupation  in  October,  and 
applied  in  November  for  a  transfer,  when  the 
justices  refused  to  hear  W.,  on  the  ground  that 
they  had  heard  F.'s  application  and  refused  it, 
and  that  the  matter  was  therefore  res  judicata : 
— Held,  that  the  justices  must  hear  W.*s  applica- 
tion.   Beg.  V.  Upper  OoUeross  JJ.^  62  L.  T.  112  ; 

53  J.  P.  823. 

T.,  in  October,  1888,  applied  for  a  transfer  of 
an  "on"  beer  licence,  which  was  refused.  He 
appealed  to  quarter  sessions,  and  the  quarter 
sessions  held  he  had  no  right  of  appeal,  but 
stated  a  case  for  the  High  Court  on  the  point. 
The  High  Court,  in  October,  1889,  held  that  T. 
had  a  right  of  appeal.  T.  then  applied  at 
transfer  sessions,  in  November,  1889,  for  a 
transfer,  but  the  justices  refused  to  hear  him  on 
the  ground  that  they  had  heard  the  same  appli- 
cation before,  in  1888  : — Held,  that  the  justices 
were  bound  to  hear  the  application,  as  it  was 
made  in  a  new  licensing  year.    Beg.  v.  Welbyj 

54  J.  P.  183. 

4 

Tenant  giving  up  Fossesiion— Application  by 
Landlord— Appeal   to   Quarter   Besiions.]— K., 

the  licensed  tenant  of  a  public-house,  abandoned 
possession  in  December,  and  the  house  was  shut 
up.  At  the  next  general  annual  licensing 
meeting  in  September  K.  did  not  apply  for  a 
renewal,  but  the  landlord  asked  for  a  renewal 
either  in  K.*s  name  or  his  own,  which  the  justices 
refused.  A  new  tenant.  P.,  entered  a  few  days 
after  the  adjourned  annual  licensing  meeting, 
and  applied  at  the  next  transfer  sessions  in 
October  for  a  transfer  of  the  licence,  which  was 
refused.  P.  then  appealed  to  quarter  sessions  in 
January,  when  the  refusal  was  confirmed.  P. 
then  applied  in  June  for  an  order  for  a  mandamus 
to  the  general  annual  licensing  meeting  to  rehear 
his  application : — Held,  that  P.  was  precluded 
from  asking  for  a  mandamus  because  of  his  appeal 
to  quarter  sessions,  and  that  his  application  was 
for  a  mandamus  to  the  wrong  justices.  Beg. 
V.  Newcaxtle-upo'nrTyne  JJ.^  51  J.  P.  244— 
C.  A. 

Lapsed  Licence — Discretion  of  Justices  to 
reftLse  Transfer.] — On  an  application  for  a 
renewal  or  transfer  of  a  licence,  in  order  to  limit 
the  discretion  of  the  justices  to  one  of  the  four 
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already  folly  supplied  with  licensed  houses : — 
Held,  that  the  justices  had  an  absolute  discre- 
tion, and  that  it  could  not  be  interfered  with  by 
the  high  court.  Boodle  y.  Birmingham  JJ.y 
45  J.  P.  635. 

The  licensee  of  premises  which  had  been  con- 
tinuously licensed  for  the  sale  of  beer  on  and  off 
the  premises  from  a  date  prior  to  May  1,  1869, 
and  which  were  about  to  oe  pulled  down  for  a 
public  purpose,  applied  at  special  sessions  for  a 
transfer  of  the  Licence  to  other  premises : — Held, 
that  the  justices'  power  of  refusing  the  transfer 
was  not  limited  to  the  four  grounds  mentioned 
in  8.  8  of  the  Wine  and  Beerhouse  Act,  1869. 
Traynor  v.  Jonet,  63  L.  J.,  M.  C.  31 ;  [1894] 
1  Q.  B.  83  ;  10  B.  26 ;  69  L.  T.  862  ;  42  W.  B. 
201  ;  68  J.  P.  132. 

Temporary  Tranifer— Goiivietlen  of  Lifiemed 
Person.] — ^Under  the  Licensing  Act,  1874,  s.  15, 
application  was  made  at  a  special  licensing 
sessions  by  the  owner  of  a  beerhouse,  license*! 
continually  from  a  date  anterior  to  1869,  the 
tenant  of  which  had  been  convicted  of  felony, 
for  the  grant  of  a  licence  in  respect  of  the  same 
premises.  The  justices  refused  the  application, 
on  the  ground  that  the  house  was  of  a  disorderly 
character: — Held,  that  the  justices  at  special 
licensing  sessions,  as  well  as  the  justices  at  the 
general  annual  licensing  meeting,  had  discretion 
so  to  refuse  the  application.  Reg.  v.  Itowell^ 
Qi,  B.  7  Q.  B.  490)  followed.  Reg.  v.  Moore,  or 
Hertfordthire.  JJ.,  50  L.  J.,  M.  C.  121 ;  7  Q.  B.  D. 
542  ;  45  J.  P.  768. 

New  Licence  or  Transfer — Agreement  for  Sale 
subject  to  Transfer  to  Purchaser.] — B.  &  Co. 
had  for  several  years  carried  on  the  business  of 
family  grocers,  tea,  wine  and  spirit  merchants, 
in  certain  premises  in  S.  Street,  in  the  city  of 
Dublin,  and  one  of  the  firm  had  been  each  year 
duly  licensed  as  a  publican,  to  sell  beer,  wine 
and  spirits  for  consumption  upon  the  premises, 
but  had  never  carried  on  business  as  publican. 
At  the  October  sessions  of  1888,  their  publican's 
licence  had  been  duly  renewed  by  H.,  one  of 
their  firm.  In  September,  1884,  B.  &  Co.  entered 
into  an  agreement  with  M.  to  sell  to  him  the 
premises,  and  it  was  therein  provided  that  M. 
should  pay  a  deposit  of  800^,  pending  completion 
of  the  purchase,  and  making  out  title,  &c. ;  and 
they  also  entered  into  a  collateral  agreement 
with  M.  that  he  should  forthwith  take  adl  neces- 
sary steps  to  obtain,  at  the  ensuing  October 
licensing  sessions,  a  transfer  of  the  licence 
attached  to  the  premises,  and  that,  if  M.  obtained 
such  transfer,  the  purchase  should  be  completed 
on  or  before  the  29th  November,  1884,  but  that, 
if  such  transfer  was  refused,  M.  should  be  at 
liberty  to  i-escind  the  contract,  and  be  repaid 
his  deposit.  On  the  2nd  October,  1884,  by  an 
indorsement  on  the  licence,  H.  purported  to 
iissign  all  his  interest  therein  to  M.  No  ad 
interim  transfer  of  the  licence  to  M.  had  been 
obtained.  M.  having  applied  to  the  recorder 
at  the  October  licensing  session  of  1884  for  a 
certificate  enabling  him  to  obtain  a  ])ublican's 
licence,  and  such  application  having  been 
opposed  on  the  ground  of  the  number  of 
previously  licensed  houses  in  the  neighbour- 
hood : — Held,  that  the  case  was  distinguishable 
from  Reg.  v.  Dublin  Recorder  (Ir.  B.  11  C.  L. 
412)  ;  that  M.'s  application  was  in  substance,  as 
well  as  in  form,  an  application  for  a  new  licence^ 
and  that,  therefore,  the  court,  in  dealing  with  it 


.grounds  of  refusal  mentioned  in  s.  8  of  the  Wine 
And  Beerhouse  Act,  1869,  it  must  be  shewn  that 
the  licence  has  been  continuously  in  force  from 
3Iay  1, 1869,  down  to  the  date  of  the  application. 
Freer  v.  Murray,  63  L.  J.,  M.  0.  242 ;  [1894] 
A.  C.  576  ;  6  B.  237  ;  71  L.  T.  444  ;  58  J.  P.  508 
— H.  L.  (E.) 

Where  an  application  for  renewal  was  made 
on  September  10,  1891,  and  was  refused,  and  the 
licence  expired  in  the  ordinary  course  on  October 
10,  such  licence  is  not  "in  force"  within  the 
meaning  of  s.  19  of  the  act  of  1869,  and,  there- 
fore upon  an  application  on  November  17th 
under  s.  14  of  the  Licensing  Act,  1828,  the 
justices'  discretion  to  refuse  a  transfer  is  not 
limited  to  the  four  grounds  specified  in  s.  8  of 
the  act  of  1869.  Reg.  v.  Curzon  (L.  B.  8  Q.  B. 
400)foUowed.    IK 

G.  having  a  lease  of  a  licensed  house  at  M.  till 
1879,  began  in  1875  to  build  a  new  house  of  his 
own  at  I.,  for  which  he  obtained  a  licence  and 
allowed  the  licence  at  M.  to  drop.  A  new  tenant 
ontered  the  premises  at  M.  in  1879,  and  applied 
from  then  until  1883  for  a  new  licence,  which 
was  always  refused;  he  then  applied  for  a 
transfer  of  the  licence  at  M.  which  had  expired 
in  1877 : — Held,  that  the  justices  had  a  dis- 
•cretion  to  refuse  the  transfer,  and  could  not  be 
oompelled  by  mandamus  to  hear  the  application. 
Minnett,  Ex  parte,  51  J.  P.  84. 

Porfeitnro,  effect  of — Beerhonse  Licence 
existing  before  1869 — Discretion.] — A  licence 
•existing  on  1st  May,  1869,  for  the  sale  of  beer  to 
be  consumed  on  the  premises,  was  foiieited  by 
the  conviction  of  the  holder  under  the  Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  s.  15,  for  per- 
mitting the  premises  to  be  used  as  a  brothel : — 
Held,  that  the  licence  was  not  "  in  force  "  within 
the  meaning  of  the  Wine  and  Beerhouse  Act, 
1869  (32  &  33  Vict.  c.  27),  s.  19,  and  that  the 
licensing  justices  at  special  sessions  had  a  general 
•discretion  to  refuse  applications  by  the  landlord 
and  a  new  tenant  of  the  premises  for  a  transfer 
of  the  licence,  and  were  not  limited  to  the  four 
.grounds  of  refusal  specified  in  s.  8.  Reg.  v.  Wext 
Riding  JJ.,  57  L.  J.,  M.  C.  103 ;  21  Q.  B.  D.  258  ; 
36  W.  B.  855  ;  52  J.  P.  455. 

Where  Female  Licensee  Marries  during  the 
Tear.] — P.,  a  single  woman,  held  a  beerhouse 
licence  under  1  Will.  4,  c.  64,  in  the  country,  and 
in  November  she  married  H.,  who  ap])lied  for  a 
transfer  to  himself,  under  9  Geo.  4,  c.  61,  s.  14, 
and  the  justices  refused  it,  holding  that,  as  P. 
was  no  longer  the  real  resident  occupier,  the 
licence  became  void  on  her  marriage  : — Held,  the 
justices  were  wrong,  and  that  the  licence 
remained  good  till  its  expiration  on  10th 
October  then  next.  Hazell  v.  Middleton,  45 
J.  P.  540. 

Transfer  to  Kew  Premises  where  original 
Premises  required  for  Public  Purposes.] — B.,  the 

holder  of  a  beerhouse  licence,  in  the  country, 
under  1  Will.  4,  c.  64,  got  notice  to  quit  his 
house,  as  it  was  taken  for  a  public  purpose,  and 
he  quitted  on  the  4th  October.  On  5th  Novem- 
ber he  entered  on  another  house  about  two  miles 
off,  and  at  thr^  next  special  transfer  sessions,  on 
2nd  December,  applied  to  the  justices  for  a 
transfer  under  9  Geo.  4,  c.  61,  s.  14,  of  the  licence 
of  the  premises  which  had  been  taken  to  the 
new  premises ;  but  the  justices  refused  it,  on  the 
ground  that  the  locality  of  the  new  house  was 
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occupied  bj  him.  The  justices  refused  to  heal 
the  application,  and  upon  appeal  to  the  quartet 
sessions  the  appeal  was  dismissed,  on  the  ground 
that  the  notice  was  too  late: — Held,  that  tfa< 
refusal  of  a  certificate  to  the  former  occupier  wafl 
no  bar  to  the  application  by  A.  Reg,  v.  York* 
shire,  W.  R,,  JJ.,  Drake,  Ex  parte,  10  B.  &  8. 
84 ;  39  L.  J.,  M.  C.  17 ;  L.  R.  5  Q.  B.  33  ;  21 
L.  T.  490  ;  18  W.  R.  259. 


was  entitled  to  take  into  consideration  the 
number  of  existing  licensed  houses  in  the  neigh- 
bourhood. Reg.  y.  Dublin  Recorder,  16  L.  R., 
Ir.  424— C.  A. 

Notioe  of  AppUeation— Hew  Tenant — ^Lioem- 
ing  Act,  1828,  b.  14.]— Sect.  40,  sub-s.  2  of 
the  Licensing  Act,  1872  (requiring  fourteen  days* 
notice  of  an  application  for  the  transfer  of  a 
licence),  does  not  apply  to  an  application  by  a 
new  tenant  under  s.  14  of  the  Licensing  Act, 
1828,  for  a  licence  in  respect  of  a  house,  the 
licence-holder  of  which  has  yielded  up  posses- 
sion before  the  expiration  of  the  licence.  Reg, 
V.  Hughes,  62  L.  JL,  M.  0. 160  ;  [1893]  2  Q.  B. 
530  ;  5  R.  618  ;  42  W.  R,  94  ;  68  J.  P.  151. 

A.,  the  holder  of  a  publican's  country  licence, 
received  notice  to  quit  on  the  29th  of  September, 
but  before  that  date  he  obtained  the  renewal  of 
his  licence  and  refused  to  quit.  The  landlord 
expelled  A.  by  force  on  the  8th  of  October,  and 
J.  entered  into  possession.  At  a  special  transfer 
sessions  on  the  27th  of  October,  though  J.  had 
given  no  notices,  the  justices  granted  to  J.  a 
licence  under  9  Geo.  4,  c.  61,  s.  14.  On  certiorari 
to  quash  the  licence : — ^Held,  that  a  certiorari 
being  matter  of  discretion,  it  would  not  be 
granted,  as  A.*b  object  seemed  to  be  to  blackmail 
his  landlord.  Held,  also,  that,  as  A.  did  not 
apply  for  the  transfer,  no  notice  was  required  by 
J.  when  he  applied  under  9  Geo.  4,  c.  61,  s.  14. 
Semble,  as  no  sale  of  liquor  had  taken  place 
under  A.'s  renewed  licence,  J.  was  in  strictness 
bound  by  the  proviso  in  9  Geo.  4,  c.  61,  s.  14,  to 
give  the  same  notices  as  for  a  new  licence.  Reg, 
V.  Wiltshire  JJ.,  57  J.  P.  454. 

Power  of  Adjournment.] — The  Wine  and  Beer- 
house Act  (1869)  Amendment  Act,  1870  (33  &  34 
Vict.  c.  29),  s.  4,  sub-s.  4 — which  enacts  that  it 
shall  be  in  the  discretion  of  the  justices  to  whom 
an  application  for  a  tmnsfer  of  a  licence  is  made 
either  to  allow  or  refuse  the  application,  or  to 
adjourn  the  consideration  thereof — is  intended 
only  to  affect  the  procedure  as  to  adjournment  at 
sessions  for  the  transfer  of  licences.  Therefore, 
on  an  application  to  justices  at  special  sessions 
for  a  transfer  of  a  licence  to  sell  beer  to  be  con- 
sumed on  or  off  premises  in  respect  of  which 
such  a  licence  was  in  force  on  the  Ist  of  May, 
1869,  and  has  since  been  renewed  from  time  to 
time,  the  discretion  of  the  justices  is  limited,  as 
it  is  on  an  application  at  the  ceneral  licensing 
meeting  for  a  grant  by  way  or  renewal  of  the 
licence,  and  the  application  for  the  transfer  can 
only  be  refused  on  one  or  more  of  the  four 
grounds  specified  in  the  Wine  and  Beerhouse  Act, 
1869  (32  &  33  Vict.  c.  27),  ss.  8,  19.  Sinwnds  v. 
Blaokheath  J  J.,  55  L.  J.,  M.  C.  166  ;  17  Q.  B.  D. 
766  ;  36  W.  R.  167  ;  50  J.  P.  742. 

Eifeet  of  preyions  Hearing.] — The  holder  of 
a  licence  to  sell  beer  in  a  house  of  which  he  was 
occupier,  gave  the  notices  required  by  32  &  33 
Vict.  c.  27,  s.  7,  of  his  intention  to  apply  for  a 
certificate  authorising  a  licence  under  that  act 
for  the  sale  of  beer  in  that  house.  On  his  appli- 
cation at  the  general  annual  licensing  meeting 
on  the  20th  of  August,  the  certificate  was  refused 
upon  the  ground  that  he  had  been  convicted  of 
misconduct  when  occupying  another  licensed 
house.  The  meeting  was  adjourned  to  the  17tli 
beptember.  On  the  26th  August  A.  gave  notice 
that  he  should  apply  at  the  adjourned  meeting 
for  a  certificate  in  respect  of  the  same  house  then 


6.    Personal  Liability  of  Justices. 

Eefosal  of  Licenee.] — A  mandamus  was  re- 
fused where  justices  had  refused  an  application 
for  a  licence,  although  it  was  suggested  tiiat  their 
refusal  proceeded  from  a  mistaken  view  of  their 
jurisdiction.  Rex  v.  Farringdon  Without  JJ.r 
4  D.  &  R.  735.    S.  P.,  Giles,  In  re,  2  Str.  181. 

An  action  does  not  lie  against  justices  for  re* 
fusing  to  gn^unt  a  licence.  Bassett  v.  Godschally. 
3  Wils.  121. 

An  information  was  granted  against  justices  of 
the  peace  for  refusing  to  grant  an  ale  licence 
from  motives  of  resentment.  Rex  v.  HarHs^  3 
Burr.  1716.    And  see  Rex  v.  Young,  1  Burr.  556. 

An  information  against  a  justice,  upon  a 
charge  of  refusing  to  grant  a  licence,  will  be 
refused  if  the  reasons  assigned  for  the  refusal 
prove  false  in  fact.    Rex  v.  Athay,  2  Burr.  653. 

An  information  was  granted  for  refusing  to 
grant  licences  to  those  publicans  who  voted 
against  their  recommendation  of  candidates  for 
members  of  parliament  for  the  borough.  Rex  v. 
Williams,  3  Burr.  1317.  S.  P.,  Rex  v.  Price,  3 
Burr.  1716. 

Improper  Grant.] — An  information  will  be 
granted  against  a  justice  of  the  peace,  as  well  for 
granting  as  for  refusing  an  ale  licence  improperly. 
Rex  V.  Holland,  1  Term  Bep.  692  ;  1  B.  B.  362. 


Illegal  Fees.]— Where  the  mayor  of  an 
ancient  borough,  in  which  he  was  also  a  justice 
of  the  peace,  took  a  fee  of  As.  from  a  publican 
resident  within  the  borough,  for  renewing  his 
annual  licence,  and  though  for  fifty-seven  years 
a  similar  fee  had  been  uniformily  received  by  the 
mayor  for  the  time  being,  from  every  publican 
within  the  borough  applying  to  renew  his  licence  i 
— Held,  that  such  fee  was  illegal,  and  might  be 
recovered  as  money  had  and  received,  as  the  pay- 
ment could  not  be  considered  as  voluntary,  so  as- 
to  preclude  the  party  from  recovering.  Morgan 
V.  Palnier,  4  D.  &  R.  283  ;  2  B.  &  C.  729  ;  2  L.  J. 
(0.8.)  K.  B.  145  ;  26  R.  R.  537. 


6.    Appeals. 

To  Quarter  Seseions— Eeftual  to  Benew.] — 
The  right  of  appeal  to  quarter  sessions  from  a 
ref asal  of  licensing  justices  to  renew  a  certificate 
for  a  licence  to  sell  beer  not  to  be  consumed  on 
the  premises,  has  not  been  taken  away  by  the 
Beer  Dealers  Retail  Licences  Act,  1882  (45  &  46 
Vict.  c.  34),  s.  1.  Reg.  v.  Schneider,  or  Downing 
V.  Schneider,  52  L.  J.,  M.  C.  51  ;  11  Q.  B.  D.  66  ;. 
48  L.  T.  482  ;  47  J.  P.  376. 

Sefasal  to  Benew  FroTieional  Licence.] 

—  Appeal  lies  to  quarter  sessions  against  the 
refusal  of  justices  to  renew  a  provisional  licence. 
iZ«7.  V.  Comity  oj  London  JJ.,  59  L.  J.,  M.  C. 
71  ;  24  Q.  B.  I).  341  ;  62  L.  T.  468 ;  38  W.  IL 
269  :  54  J.  P.  213. 
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A  court  of  quarter  sessions,  having  refused 
solely  on  such  a  ground  to  allow  an  appeal  to  be 
entered  on  the  firat  daj  of  sessions,  made  an 
order  under  12  &  13  Vict.  c.  65,  s.  6,  for  the 
payment  of  costs  by  the  appellant  to  the- 
respondents,  as  on  an  appeal  which  had  not 
been  entered  or  prosecuted: — Held,  that  the- 
order  for  payment  of  costs  must  be  quashed.   IK 


lUftualtolUnew— WlLonProperltemedy.l 

— By  the  Wine  and  Beerhouse  Act,  1869,  s.  8,  aU 
the  provisions  of  9  Geo.  4,  c.  61,  88.  27-29,  as 
to  appeal  (to  quarter  sessions)  from  any  act  of 
any  justice,  shall,  as  far  as  may  be,  have  effect 
with  respect  to  the  grant  of  certificates  under 
this  act.  By  the  Licensing  Act,  1872  (35  &  86 
Vict.  c.  94),  s.  75,  and  schedule  2,  ss.  27-29  of  Geo. 
4,  c.  71,  are  repealed,  **  except  in  so  far  as  the 
sections  relate  to  the  renewal  or  transfer  of 
licences  under  ss.  4  and  14  of  the  same  act "  : — 
Held,  that  as  32  &  33  Vict.  c.  27,  s.  8,  was  left 
wholly  unrepealed,  the  appeal  given  under  that 
section  by  reference  to  9  Geo.  4,  c.  61,  ss.  27-29, 
remained,  notwithstanding  the  repeal  of  those 
sections,  and,  therefore,  justices  having  refused 
a  certificate  for  a  licence  to  sell  beer,  ^.,  not  to 
be  consumed  on  the  premises,  on  other  grounds 
than  those  prescribed  by  82  &  33  Vict.  c.  27,  s.  8, 
the  court  refused  a  mandamus  on  the  ground 
that  the  applicant  might  have  appealed  to  the 
quarter  sessions.  Reg,  v.  Smith,  or  Lancathire 
JJ.,  42  L.  J.,  M.  C.  46 ;  L.  R.  8  Q.  B.  146  ;  28 
L.  T.  129 ;  21  W.  B.  382. 

Baftual  to  Transfer.] — The  holder  of  an 

*'on"  beerhouse  licence  existing  since  1869, 
received  notice  of  opposition  to  the  renewaL 
He  did  not  apply  for  the  renewal  either  at  the 
general  annual  licensing  meeting  or  the  adjourn- 
ment, and  went  out  of  possession  on  the  latter 
day,  when  a  new  tenant  entered.  The  latter 
applied  at  the  next  transfer  sessions  for  a  grant 
of  the  licence  under  s.  14  of  9  Geo.  4,  c.  61,  but 
the  justices  refused  it.  On  appeal  the  quarter 
sessions  held  that  no  appeal  would  lie,  as  the  case 
was  not  within  the  definition  of  "  transfer "  in 
the  Licensing  Act,  1 872  : — Held,  that  quarter 
sessions  were  wrong,  and  that  there  was  an 
appeal  preserved  by  the  schedule  of  the 
Licensing  Act,  1872,  as  to  all  applications  under 
s.  14  of  9  Geo.  4,  c.  61.  Thornton  v.  Clegg,  59 
L.  J.,  M.  C.  6 ;  24  Q.  B.  D.  132  ;  61  L.  T.  562  ; 
38  W.  R.  160;  53  J.  P.  742. 

The  appeal  clauses  of  9  Geo.  4,  c.  61  (the 
Intoxicating  Liquors  Licensing  Act,  1828),  are 
incorporated  in  37  &  38  Vict.  c.  49  (the  Licensing 
Act,  1874),  s,  15,  and  therefore  when  the  licence 
of  a  public-housekeeper  is  forfeited  by  convic- 
tion under  35  &  36  Vict.  c.  94,  s.  9,  and  the  owner 
of  the  premises  duly  applies  under  37  &  38  Vict. 
c  49,  s.  15,  to  special  sessions  for  a  licence  and 
it  is  refused,  he  has  a  right  of  app^  to  quarter 
sessions  Beg.  or  Newton  v.  YorJuhire,  W.  A,  •TiT'., 
62  L.  J.,  M.  C.  99  ;  11  Q.  B.  D.  417. 

Illegal  Procednre.]— When  the  decision 

of  justices  was  defective  by  reason  of  illegal  pro- 
cedure, it  was  held  that  the  court  of  quarter 
sessions  had  no  jurisdiction  to  affirm  it,  as  it  was 
within  their  province  to  consider  whether  the 
procedure  at  the  licensing  meeting  was  legal  or 
not.    Reg.  v.  Eale»,  42  L.  T.  736  ;  44  J.  P.  553. 

Entry  of  Appeal— Bnle  of  8eMion8.]-r 

A  court  of  quarter  sessions  has  no  power  to  refuse 
to  allow  the  entry  of  an  appeal  against  the  refusal 
of  justices  to  grant  a  certificate  for  a  licence,  on 
the  ground  of  noncompliance  with  a  rule  of  the 
sessions  requiring  that  appeals  must  be  entered 
and  the  grounds  of  appeal  given  to  the  clerk  ot 
the  peace  three  clear  days  before  the  first  day  of 
sessions,  when  all  the  requirements  of  9  Geo.  4, 
c.  61,  s.  27,  have  been  complied  with.  Reg.  v. 
Pawletty  42  L.  J.,  M.  C.  157  j  L.  R.  8  Q.  B.  491 ; 
29  L.  T.  390. 


Person  aggrieved— Who  ia.]- By  9  Geo.  4, 
c.  61,  s.  27,  any  person  who  shall  think  himself 
aggrieved  by  any  act  of  any  justices  in  execu- 
tion of  that  act,  may  appeal  against  such  act 
to  the  quarter  sessions : — Held,  that  the  words- 
" person  who  shall  think  himself  aggrieved" 
mean  a  person  immediately  aggrieved,  as  by 
refusal  of  a  licence  to  himsdf,  and  not  one  who 
is  consequentially  aggrieved ;  and  therefore,  that 
wl  er3  magistrates  had  granted  a  licence  to  a 
paity  to  open  a  public-house  not  before  licensed^ 
within  a  very  short  distance  of  a  licensed  public- 
house,  the  occupier  of  the  latter  house  could  not 
appeal  against  such  grant.  Rex  v.  Middlesex 
J  J.,  3  B.  &  Ad.  938. 


Xortgagor  and  Xortgagee.]— The  tenant 


and  occupier  of  a  house  licensed  for  the  sale  of 
beer  on  the  premises,  in  1876  assigned  all  his 
interest  in  the  premises  for  the  residue  of  his  term 
of  years,  and  the  benefit  of  the  licence,  to  the 
appellants  by  way  of  first  mortgage  to  secure 
the  repayment  of  moneys  advanced  by  them ;  and 
by  the  mortgage  deed  irrevocably  constituted  the 
appellants  his  attorneys,  in  his  name,  and  as  hi» 
act  and  deed,  to  do  all  acts  necessary  to  procure 
a  transfer  of  the  licence.  In  1883,  the  moneys 
secured  by  the  mortgage  being  still  unpaid  the 
occupier  sent  a  written  application  for  a  renewal 
of  his  licence  to  the  justices  at  their  annual 
licensing  meeting,  and  they  adjourned  the 
hearing  of  the  application.  At  the  adjourned 
hearing  the  appellants  applied,  as  mortgagees, 
apd  under  their  power  of  attorney,  for  a  renewal 
of  the  licence  to  the  occupier,  who  appeared,  but 
stated  that  he  did  not  wish  for  a  renewal.  No- 
objection  was  made  to  the  renewal  on  any  of  the 
grounds  specified  in  32  &  33  Vict,  o,  27,  which 
act  applied  to  the  occupier*s  licence.  The  j ustices 
refused  the  application,  and  the  appellants 
appealed  to  quaiW  sessions  in  their  own  names 
as  mortgagees,  and  also  as  attorneys  of  the 
occupier  and  in  his  name,  and  for  and  on  his 
behalf.  At  the  hearing  the  occupier  again 
appeared,  and  stated  that  he  did  not  wish  the 
licence  to  be  renewed,  and  the  quarter  sessions- 
thereupon  affirmed  the  order  of  the  licensing 
justices  : — Held,  first,  that  the  appellants  were 
persons  aggrieved,  within  9  Geo.  4,  c.  61,  s.  27, 
by  the  refusal  of  the  licensing  justices  to  renew 
the  occupier's  licence,  and  were  therefore  entitled 
to  appeal  to  quarter  sessions  ;  secondly,  that  upon 
the  facts  stated  the  licensing  justices  and  the 
court  of  quarter  sessions  were  bound  to  grant  the 
application  of  the  appellants  for  a  renewal  of  the 
licence  to  the  occupier.  Garrett  v.  Middleaer 
JJ.,  or  Reg.  v.  Garrett,  53  L.  J.,  M.  C.  81  ;  12 
Q.  B.  D.  620  ;  32  W.  R.  646  ;  48  J.  P.  357. 

Borough  or  County  SoMions.] — Under  9  Geo.  4, 
c.  61,  s.  27,  an  appeal  lay  to  the  county  quarter 
sessions  against  the  refusal  of  justices  in  special 
sessions  to  grant  an  alehouse  licence.  R^.  v. 
i>«iw<?,2Q.B.96;lG.&D.192;10L.J.,M.C.126 
In  a  borough  having  a  separate  court  of  quarter 
I  sessions  under  5  &  6  Will.  4,  c.  76,  s.  103,  the 
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recorder  cannot  try  an  appeal  against  such 
refusal,  that  power  being  withheld  from  him  by 
•8.  105.  lb.  S.  P.,  Eeg.  v.  Coehbum  or  Bristol 
lUcorder,  4  El.  &  Bl.  265  ;  24  L.  J.,  M.  C.  43 ; 
1  Jut.  (n.8).  373  ;  3  W.  R.  69. 

But  an  appeal  against  refusal  of  a  licence  by 
justices  of  sudi  borough  may  still  be  tried  at 
the  quarter  sessions.    Ih. 


for  a  mandamus  for  a  rehearing : — Held,  that  a 
mandamus  should  not  be  granted.  Reg,  v. 
YorUhire,  W.  i2.,  JJ.,  Hill,  Ex  parte,  69  J.  P. 
278. 


Admiisibility  of  Freth  XvidenM.]^An  appli- 
•cation  for  a  licence  for  beer  to  be  consumed  on 
premises  not  licensed  before,  was  refused  on  the 
:ground  that  there  was  no  want  of  a  new  beer- 
house in  the  neighbourhood.  On  appeal  to  the 
quarter  sessions  the  justices  refused  to  receive 
•evidence  to  support  this  ground  of  refusal: — 
Held,  that  this  decision  was  wrong,  and  that  such 
•an  inquiry  may  be  gone  into,  this  application  not 
coming  within  either  of  the  cases  where,  under 
32  &  33  Vict.  c.  27,  ss.  8,  19,  the  grounds  of 
refusal  are  limited.  Reg.  v.  LaneMldre  J  J., 
Tyson,  In  re,  40  L.  J.,  M.  C.  17  ;  L.  B.  6 
'Q.  B.  97  ;  23  L.  T.  461  ;  19  W.  B.  204. 

At  an  annual  licensing  meeting  a  certificate 
for  the  sale  of  beer,  &c.,  to  be  consumed  on  the 
-premises,  was  refused  in  respect  of  a  house 
whereof  a  licence  was  in  force  on  the  1st  of  May, 
1869,  for  the  sale  by  retail  of  beer,  &c.,  to  be 
•consumed  on  the  premises.  The  ground  of 
refusal  was  that  the  applicant  failed  to  give 
•satisfactoiy  evidence  of  character.  At  an  appeal 
to  the  quarter  sessions  evidence  not  before  given 
:at  the  licensing  meeting  was  tendered : — Held, 
that  the  appellant  had  a  right  to  a  rehearing  of 
the  case  at  the  quarter  sessions,  and  that  fresh 
•evidence  was  therefoi*e  admissible.  Reg.  v.  Pil- 
^gHm,  40  L.  J.,  M.  C.  3 ;  L.  B.  6  Q.  B.  89  ; 
23  L.  T.  410  ;  19  W.  R.  99. 

Freili  Oronnd  of  Objection.] — ^Where  justices 
\have  refused  a  renewal  of  an  "on"  beer  licence 
existing  before  1869,  upon  one  of  the  grounds 
specified  in  s.  8  of  32  &  33  Vict.  c.  27,  the 
•quarter  sessions  upon  appeal  may  determine  the 
•case  upon  another  of  the  grounds  specified, 
providai  the  notice  of  objection  sets  out  the 
latter  ground.     Wliiffen  v.  Blyth,  infra,  coL  440. 

The  holder  of  an  "  on  "  beer  licence  existing 
before  1869  applied  for  a  renewal.  No  notice 
•of  opposition  was  sci'ved  upon  him,  but  the 
justices  refused  the  renewal  on  the  ground  of 
personal  unfitness  of  the  licensee.  The  licensee 
appealed  to  quarter  sessions,  and  seven  days 
before  the  hearing  of  the  appeal  a  notice  of 
•opposition  was  given  by  the  police  : — Held,  tliat 
the  quarter  sessions  had  no  jurisdiction  to  enter- 
tain such  grounds  of  opposition.  Jloxkings  v. 
Pouxll,  55  J.  P.  358. 


Bet  Judicata.] — After  the  licensed  tenant 


liad  gone  out  of  occupation,  and  before  the 
licence  expired,  H.,  as  a  new  tenant,  applied  to 
the  general  annual  licensing  meeting  for  the 
renewal  to  him  of  a  licence  of  a  beei'house, 
licensed  before  and  continuously  since  1st  May, 
1869,  but  it  was  refused  on  the  ground  of  the 
•disorderly  character  of  the  house.  From  this 
refusal  H.  appealed  to  quarter  sessions,  and 
the  appeal  was  dismissed  after  a  full  hearing. 
After  the  expiration  of  the  licence,  H.  applied  to 
the  special  sessions  for  a  new  licence  in  his  own 
name,  which  was  refused  on  the  same  grounds 
■after  a  full  hearing.  H.  appealed  to  quarter 
sessions,  who  refused  to  rehear  the  evidence,  and 
•dismissed  the  api^eal  as  res  judicata.    H.  applied 


Oroundi  of  Bofnaal  to  renew  Licence  not 

•tated — Dnty  of  Quarter  Seiiioni.] — Licensing 
justices  refused  to  renew  the  licence  of  the 
appellant  in  respect  of  a  beerhouse  which  had 
been  licensed  on  and  ever  since  Ist  May,  1869, 
and  stated  no  grounds  for  their  refusal.  On 
appeal,  the  court  of  quarter  sessions  declined 
to  decide  in  favour  of  the  appellant,  merely  on 
the  ground  that  the  licensing  justices  had  not 
stated  the  grounds  of  their  refusal.  The  appel- 
lant (then  withdrew  from  the  proceedings,  and 
the  court  of  quarter  sessions  proceeded  with 
the  hearing  of  the  appeal  on  its  merits,  and 
affirmed  the  decision  of  the  licensing  justices : — 
Held,  that  the  court  of  quarter  sessions  had 
heard  and  determined  the  appeal,  and  that  a 
rule  nisi  for  a  mandamus,  requiring  that  court  to 
hear  and  determine  it,  ought  not  to  be  granted* 
Gorman,  Ex  parte,  63  L.  J.,  M.  C.  84 ;  [1894] 
A.  C.  23  ;  6  R.  89  ;  70  L.  T.  46 ;  58  J.  P.  316— 
H.  L.  (E.) 

Behearing  —  Waiver  of  Irregularity  by 
Appearance.] — At  an  annual  licensing  meeting 
an  objection  was  raised  to  the  renewal  of  the 
licence  of  the  appellant,  the  tenant  of  a  beer- 
house licensed  prior  to  Ist  May,  1869,  and  the 
justices  directed  that  notice  of  objection  should 
be  given  to  him,  under  s.  42  of  the  Licensing 
Act,  1872,  and  adjourned  the  meeting.  This 
notice  was  given  by  the  superintendent  of 
police,  and  did  not  express  on  the  face  of  it  that 
it  was  given  by  direction  of  the  justices.  The 
grounds  stated  in  the  notice  were  that  persons 
had  been  found  drunk  and  disorderly  on  the 
premises,  and  that  persons  of  bad  character 
frequented  the  premises.  The  appellant  attended 
at  the  adjourned  meeting,  and  the  justices 
refused  to  renew  the  licence  on  the  ground  that 
he  had  not  produced  satisfactory  evidence  of 
good  character.  On  appeal  to  quarter  sessions 
the  court  refused  to  renew  the  licence  on  the 
ground  that  the  house  was  frequented  by  bad 
characters.  On  a  case  stated  : — Held,  that  the 
absence  of  intimation  that  the  notice  was  given 
by  direction  of  the  justices  w-as  an  irreguUrity 
which  was  waived  by  the  appearance  of  the 
appellant.  Whiffen  v.  Bhjth,  61  L.  J.,  M.  C.  82  ; 
[1892]  1  Q.  B.  362  ;  66  L.  T.  333 ;  40  W.  B. 
293  ;  56  J.  P.  325— C.  A. 

Kotice  of  Appeal — Irregularity.] — The  notice 
would  not  have  been  irregular  if  it  had  stated 
that  it  was  given  by  the  superintendent  of  police, 
or  by  the  clerk  to  the  justices  "  by  direction  of 
the  justices  sitting  at  the  general  annual  licensing 
meeting."     Ih. 

Invalid    Kotice — Xandamni    to    Petty 

Seiiione.] — ^Where  a  person  applies  for  the 
renewal  of  a  licence  that  is  refused,  and  he 
appeals  to  quarter  sessions  but  gives  an  invalid 
notice  of  appeal,  he  is  not  entitled  to  a  mandamus 
to  petty  sessions  to  rehear  the  application.  Reg. 
V.  Gloucester  JJ.,  Reg.  v.  Bristol  JJ.,  5  B.  276  ; 
68  L.  T.  225  ;  41  W.  R.  379  ;  57  J.  P.  486. 


On  whom  Senred.] — Justices,  when  act- 
ing as  licensing  justices,  under  9  (>eo.  4,  c.  61, 
are  a  "court  of  summaiy  jurisdiction"  within 
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the  meaning  of  the  Summary  Jurisdiction  Acts, 
and  the  Interpretation  Act,  1*889,  s.  13,  sub-s.  11; 
and  consequently  the  provisions  of  s.  31  of  the 
Summary  Jurisdiction  Act,  1879,  as  to  service  of 
notice  of  appeal  on  the  justicas*  clerk.  Jlr/f.  v. 
Glanwrgannhire  JJ.,  61  L.  J.,  M.  C.  169;  [1892] 
1  Q.  B.  621  ;  66  L.  T.  444  ;  40  W.  R.  436 ;  56 
J.  P.  437 — C.  A.  But  see  Boulter  v.  Kent  JJ.^ 
infra,  col.  443. 

Servioe  of  Kotiee  on  *<  the  other  Partj  " 


— Snperintendent  of  Police  opposing  Benewal.l 

— Where  a  superintendent  of  police  has  served 
notice  of  opposition  to  the  renewal  of  a  licence, 
and  has  appeared  before  the  licensing  justices  in 
support  of  his  opposition,  he  is  "  the  other  party  " 
to  the  proceedings  within  the  meaning  of  s.  31  of 
the  Summary  Jurisdiction  Act,  1879 ;  a  person 
aggrieved  by  the  refusal  of  the  justices  to  renew 
the  licence  must,  therefore,  as  a  condition  prece- 
dent to  the  hearing  of  his  appeal  to  quarter 
sessions,  serve  upon  the  superintendent  notice  of 
his  intention  to  appeal.  Meg,  v.  Glamorganthire 
JJ.^  supra ;  and  Price  v.  James^  infra,  col.  442, 
followed.  Reg.  v.  QlovceMer  JJ.,  Reg.  v.  BrUtol 
JJ.,  5  R.  276  ;  68  L.  T.  225 ;  41  W.  R.  379  ;  57 
J.  P.  486. 


Time  Preioribed.] — Notice  of  appeal  from 


the  licensing  ju^stices  of  quarter  sessions  under 
the  Alehouse  Act,  1823  (9  Geo.  4,  c.  61),  s.  57, 
should  now  be  given  in  accordance  with  the  pro- 
visions of  s.  51,  sub-s.  2,  of  the  Summary  Juris- 
diction Act,  1879,  within  seven  days  after  the 
day  on  which  judgment  was  given.  Reg,  v. 
Torkehire,  W.  i2.,  JJ.^  JBdwkifU,  Mb  parte^  64 
L.  J.,  M.  C.  192. 

ICigoTity  of  Jnsticei  present— Some  Jnstiees 
refasing  to  Vote.] — At  an  appeal  to  quarter 
sessions  from  a  refusal  to  renew  a  licence,  sixteen 
justices  were  present  and  heard  the  case,  but  two 
refused  to  vote,  while  eight  were  for  renewing 
the  licence,  and  six  were  against  it : — Held, 
that  the  whole  sixteen  justices  must  be  counted, 
and  there  being  no  majority  in  favour  of  the 
renewal,  the  result  was  that  it  was  refused. 
Oarton  v.  Southampton  JJ.,  57  J.  P.  328. 

Court  equally  divided— Withdrawal  of  one 
Justice.] — Upon  hearing  an  appeal  from  a  refusal 
by  licensing  justices  to  renew  the  licence  of  a 
public-house,  the  court  of  quarter  sessions  was 
equally  divided.  Ultimately  a  justice  who  was 
in  favour  of  allowing  the  appeal  withdrew  from 
the  court,  and  the  remaining  members  of  the 
court  dismissed  the  appeal.  The  appellant 
applied  for  a  rule  nisi  for  a  mandamus  requiring 
the  court  of  quarter  sessions  to  hear  and  deter- 
mine the  appeal : — Held,  (i.)  that  s.  9  of  the 
Licensing  Act,  1828  (9  Geo.  4,  c.  61),  did  not 
apply  to  the  determination  of  appeals  at  quarter 
sessions,  and  (ii.)  that  it  was  competent  for  the 
justices  who  composed  the  court  after  the  with- 
drawal of  the  retiring  member  to  decide  the  case ; 
and  that  therefore  the  appeal  had  been  heard 
and  determined,  and  a  rule  nisi  for  a  mandamus 
ought  not  to  be  granted.  Bvane^  Ex  parte^ 
63  L.  J.,  M.  0.  81  ;  [1894]  A.  C.  16  ;  6  R.  82  ; 
70  L.  T.  46  ;  58  J.  P.  260— H.  L.  (E.) 

Appeal  by  way  of  Special  Case — Power  of 
Justices.] — Justices  when  acting  as  licensing 
justices  are  a  "court  of  summary  jurisdiction," 
and  the  provisions  of  s.  33  of  the  Summary  Juris- 
diction Act,  1879,  giving  justices  power  to  state 


a  case  on  a  question  of  law,  apply  to  such  a 
court.  Reg.  v.  Glamorganshire  JJ.^  61  L.  J.. 
M.  C.  169 ;  [1892]  1  Q.  B.  621  ;  66  L.  T.  444  : 
40  W.  R.  436 ;  56  J.  P.  437— C.  A.  But  see 
Boulter  v.  Kent  JJ.,  infra,  col.  443. 


Parties  —  Respondent.]— When   a  case 


was  stated  in  reference  to  the  refusal  of  a  L'cence, 
the  superintendent  of  j)olioe  of  the  division,  who> 
had  appeared  to  oppose  the  licence  before  the 
justices,  and  to  whom  notice  in  writing  of  the 
appeal  had  been  given  by  the  appellant,  was- 
rightlv  constituted  respondent.  Prire  v.  James, 
61  L.  J.,  M.  C.  203 ;  [1892]  2  Q.  B.  428 ;  67  L.  T.. 
543  ;  41  W.  R.  57;  56  J.  P.  471— C.  A. 

Costs.] — ^I'he  sessions  hearing  an  appeal  against 
the  refusal  of  justices  to  grant  a  licence,  cannot 
adjourn  such  appeal  to  a  subsequent  session  for 
the  purpose  of  awarding  costs  there,  after  taxa- 
tion in  the  interval.  Reg.  v.  Belton,  11  Q.  B.. 
379  ;  3  New  Sess.  Cas.  77 ;  17  L.  J.,  M.  C.  70. 

Upon  appeal  against  an  order  refusing  a  licence,, 
under  9  Geo.  4,  c.  61,  the  sessions  in  October  dis- 
missed the  appeal,  and  ordered  the  appellant 
forthwith  to  pay  to  the  respondents,  or  to  whom 
they  should  appoint,  certain  costs.    The  order 
was  drawn  up  with  a  blank  for  the  amount  of 
the  costs.       The   sessions  were   adjourned    to- 
November,  and  in  the  interval  the  clerk  of  the 
peace  taxed  the  costs,  and  inserted  the  amount 
in  the  order.      The    January  quarter  sessions* 
estreated  the  recognizances  of  the  appellant  and. 
his  sureties,  upon  proof  that  a  demand  had  been 
made  of  the  costs,  and  non-payment : — Held, 
fust,  that  12  &  13  Vict.  c.  45,  s.  18,  did  not  take- 
away the  jurisdiction  given  by  9  Geo.  4,  c.  61, 
s.  27,  to  order  costs  on  appeal  from  a  refusal  to* 
gi-ant  an  alehouse  licence,  but  gave  an  additional 
remedy  for  enforcing  such  order.  Reg.  v.  Ely  J  J., 
5  El.  &  Bl.  489  ;  26  L.  J.,  M.  0.  1 ;  1  Jur.  (N.S.) 
1017  ;  4  W.  R.  5. 

Held,  secondly,  that  there  was  no  forfeiture  of 
the  recognizances  at  the  sessions  in  October  or 
November,  and  that  the  January  quarter  sessions 
had  jurisdiction  to  order  the  recognizances  to  be- 
estreated,  under  3  Geo.  4,  c.  46,  s.  2.    Ih. 

Upon  an  appeal  against  a  refusal  of  justices  at 
petty  sessions  to  grant  an  alehouse  licence,  the- 
quarter  sessions  reversed  such  refusal,  and  ordere<l 
the  licence  to  be  granted,  and  the  quarter  sessions 
further  ordered  the  justices  to  pay  the  appellant 
on  demand  352.  19«.  \0d.  for  his  costs: — Held,, 
that  that  part  of  the  order  awarding  costs  was 
bad,  inasmuch  as  it  did  not  follow  the  directions 
as  to  the  payment  of  costs  contained  in  12  &  13- 
Vict.  c.  45,  8.  5,  and  11  &  12  Vict.  c.  43,  s.  27, 
which  require  the  costs  in  the  first  instance  to  be 
paid  to  the  clerk  of  the  peace.  Reg.  v.  Peeky 
20  L.  T.  393. 

Where  licensing  justices,  on  an  appeal  to* 
quarter  sessions  against  the  refusal  of  a  licence, 
themselves  act  as  objectors,  and  actively  oppose 
the  appeal,  they  become  "parties"  to  the  appeal, 
and  the  quarter  sessions  have  jurisdiction  to- 
refuse  them  their  costs,  or  even,  semble,  to  order 
them  to  pay  costs.  Therefore,  in  such  a  case, 
though  the  appeal  has  been  dismissed,  a  man- 
damus wiU  not  be  granted  requiring  the  quarter 
sessions  to  award  to  the  licensing  justices  indem- 
nity costs  under  s.  29  of  the  Licensing  Act,  1828. 
But,  semble,  if  the  justices  either  do  not  appear  at 
all  on  the  appeal,  or  appear  only  for  the  purpose  of 
informing  the  quarter  sessions  upon  what  grounds 
they  act^i  they  are  not  parties,  and  are  entitled 
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if  the  appeal  is  dismissed,  to  indemnity  costs : 
and  therefore,  in  such  a  case  a  mandamus  wonld 
go  to  compel  the  quarter  sessions  to  award  them 
such  costs.  Reg,  v.  Cownty  of  London  JJ,,  64 
L.  J.,  M.  C.  100 ;  [1895]  1  Q.  B.  616  ;  14  R.  246  ; 
72  L.  T.  211 ;  43  W.  R.  387  ;  59  J.  P.  820— C.  A. 
Licensing  justices  are  not  a  court  of  summary 
jurisdiction,  and  when  on  appeal  to  quarter 
sessions  from  their  x*efusal  at  the  instance  of  an 
-objector  to  renew  the  licence,  a  renewal  has  been 
granted,  there  is  no  jurisdiction  to  give  costs 
against  the  objector.  Boulter  v.  Kent  JJ.<,  66  L.  J., 
Q.  B.  787 ;  [18971  A.  C.  556 ;  77  L.  T.  288 ;  46 
W.  R.  114 ;  61  J.  ^.  532— H.  L.  (E.) 


E.  OFFENCES  AGAINST  LICENCE. 
1.  Adulterating  Liquobs. 

Penaltlei  for — ^Liability.] — A  keeper  of  a 
beershop,  licensed  under  1 1  Geo.  4  &  1  Will.  4, 
<5.  64,  and  4  &  5  WilL  4,  c.  85,  is  liable,  not  only 
to  the  penalties  given  by  those  acts  for  the  adul- 
terating or  selling  adulterated  beer,  but  also  to 
the  penalties  given  by  56  Geo.  3,  c.  68,  s.  2,  for 
baving  in  his  possession  any  of  the  prohibited 
articles  therein  specified,  or  any  other  article  or 
preparation  to  be  used  as  a  substitute  for  malt 
or  hops.  Att.-Gefi.  v.  Lockwood^  9  M.  &  W.  378 ; 
6  Jur.  171.    Affirmed  in  error,  10  M.  &.  W.  464. 

In  oixier  to  render  such  a  person  liable  to  those 
penalties  for  having  in  his  possession  any  of  the 
■articles  enumerated  in  56  Geo.  3,  c.  58,  s.  2,  it  is 
unnecessary  to  aver  or  prove,  either  that  the 
party  had  them  in  his  possession  to  be  used  as  a 
substitute  for  malt  or  hops,  or  that  he  had  them 
in  his  possession  with  any  criminal  intention.  lb. 

But,  where  an  information  is  for  having  in  his 
possession  any  article  not  designated  by  name 
in  that  section,  it  is  necessary  to  shew  that  it 
was  intended  to  be  used  as  a  substitute  for  malt 
or  hops  in  the  adulteration  of  beer.    lb. 

An  information  which  on  56  Geo.  3,  c.  58,  s.  2, 
oharged  that  a  retailer  of  beer  received  and  took 
into,  and  had  in,  his  custody  and  possession,  a 
large  quantity  of  liquorice,  is  not  double.    lb. 

A  publican  sold,  as  a  bottle  of  gin,  liquid  com- 
posed of  26  per  cent,  alcohol,  70  per  cent,  water, 
■and  4  per  cent,  sugar.  Evidence  was  adduced 
that  gin  was  sold  by  retailers  at  varying  strength 
from  proof  to  20  per  cent,  under  proof.  This 
liquid  was  44  per  cent,  under  proof,  but  the 
analyst  said  he  should  call  it  "  gin  whose  alco- 
holic strength  was  exceedingly  low."  Justices 
convicted  the  publican  under  the  Sale  of  Food 
And  Drugs  Act,  1876  (38  k  39  Vict.  c.  63),  s.  6  :— 
Held,  that  the  facts  justified  the  finding  that 
this  liquid  was  not  of  the  quality  of  gin,  but 
that  the  excess  of  water  was  a  fraudulent 
increase  of  the  measure  of  the  article  within  the 
enacting  part  of  the  section.  Paskler  v.  Stevenitt^ 
36  L.  T.  862. 

A  publican  was  convicted  under  the  Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
fl.  6,  for  selling  to  the  prejudice  of  the  purchaser 
a  pint  of  gin  which  was  not  of  the  nature,  sub- 
stance and  quality  of  the  article  demanded  by 
such  purchaser.  A  person  asked  for  a  pint  of 
gin  at  the  publican's  premises.  He  said  that 
he  had  gin  at  2s.  and  Is.  Ad,  per  pint.  The  piir- 
chaser  bought  a  pint  at  the  latter  price.  On 
■analysis  the  gin  was  found  to  contain  43*15  per 
cent,  of  water,  that  is,  it  was  43*15  below  proof, 
but  the  mixture  was  not  injurious  to  health. 
The  magistrate  found  that  there  was  no  recog- 


nised standard  of  alcoholic  strength  for  gin, 
but  that  it  varied  from  proof  to  twenty  under 
proof : — Held,  that  whether  the  mixture  in 
question  was  what  a  purchaser  buying  gin  with- 
out any  further  description  would  reasonably 
expect  to  receive  was  a  question  of  fact  for  the 
magistrate ;  and  that  there  was  sufficient  evi- 
dence to  justify  the  conviction.  Webh  v.  Knight, 
46  L.  J.,  M.  C.  264  ;  2  Q.  B.  D.  530  ;  36  L.  T.  791 ; 
26  W.  R.  14— C.  A. 

By  s.  6  of  42  &  43  Vict.  c.  30,  it  is  provided 
that  "in  determining  whether  an  offence  has 
been  committed  under  38  &  39  Vict.  c.  63,  s.  G, 
by  selling  to  the  prejudice  of  the  purchaser 
spirits  not  adulterated  otherwise  than  by  the 
admixture  of  water,  it  shall  be  a  good  defence  to 
prove  that  such  admixture  has  not  reduced  the 
spirit  more  than  ...  36  degrees  under  proof 
for  gin."  The  appellant  sold  to  the  respondent 
gin  more  than  35  degrees  imder  proof,  but,  at 
the  time  of  sale,  brought  to  his  knowledge  a 
printed  notice  hanging  up  in  the  room  to  the 
effect  that  all  spirits  were  sold  "as  diluted 
spirits,  no  alcoholic  strength  guaranteed "  : — 
Held,  that  although  the  appellant  had  not  a 
good  defence  under  42  &  43  Vict.  c.  30,  s.  6,  he 
was  not  by  that  section  deprived  of  any  defence 
which  he  would  have  had  under  38  &  39  Vict, 
c.  63,  and  that  the  sale  not  having  been  to  the 
prejudice  of  the  purchaser,  no  offence  had  been 
committed  under  38  &  39  Vict.  c.  63,  s.  6.  Oage 
V.  EUey,  62  L.  J.,  M.  C.  44  ;  10  Q.  B.  D.  618  ;  48 
L.  T.  226  ;  81  W.  R.  000  ;  47  J.  P.  391. 

Dilation  of  Beer  by  Publican— Mixing  Been 
of  different  Strengths.] — By  s.  8,  sub-s.  2,  of  the 
Customs  and  Inland  Revenue  Act,  1885,  "a 
dealer  in  or  retailer  of  beer  shall  not  adulterate 
or  dilute  beer,  or  add  anything  thereto,  except 
finings  for  the  purpose  of  clarification."  The 
appellant,  a  publican,  had  in  his  cellar  a  cask  of 
beer  supplied  by  a  firm  of  brewers,  and  idso  a 
quantity  of  small  beer  of  much  less  strength. 
He  drew  off  a  certain  quantity  from  the  cask  of 
stronger  beer,  and  filled  it  up  with  small  beer, 
adding  some  finings  for  clarincation ;  the  result, 
as  tested  by  the  quantity  of  proof  spirit  in  the 
two  kinds  of  beer,  was  that  the  mixture  was 
about  15  per  cent,  weaker  than  the  beer  which 
was  in  the  cask  as  it  came  from  the  brewers. 
No  water  or  any  other  matter  or  thing  (except 
the  finings)  was  added  to  the  beer.  On  appeal 
against  a  conviction  for  "  diluting  "  beer  under 
the  above  section : — Held,  that  the  mixing  of 
the  two  kinds  of  beer  amounted  to  a  dilution  of 
the  stronger  beer,  and  that  the  appellant  was 
properly  convicted.  Crofts  v.  Taylor^  66  L.  J., 
M.  C.  137 ;  19  Q.  B.  D.  624 ;  57  L.  T.  310 ; 
36  W.  R.  47  ;  16  Cox,  C.  C.  294  ;  51  J.  P.  632, 
789. 

2.  PEBMiTTmo  Unlawful  Assemblies. 

Known  Thieves.] — ^A  beerhouse-keeper  who 
occupied  a  place  where  excisable  liquors  were 
sold,  allowed  a  meeting  to  be  held  there  for  the 
purpose  of  getting  up  a  subscription  in  aid  of 
the  wife  and  children  of  a  man  charged  with  an 
offence,  or  for  procuring  means  for  his  defence. 
At  the  meeting  were  several  thieves,  or  reputed 
thieves,  who  were  known  by  him  to  be  such ;  but 
no  disorderly  conduct  occurred,  and  the  meeting 
was  not  held  pursuant  to  any  unlawful  design  : 
— Held,  that  such  an  assemblage  is  forbidden  by 
32  dc  33  Vict.  c.  99  (Habitual  Criminals  Act, 
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1869),  8. 10,  inaonnch  as  it  afEoids  opportimitj 
and  indaoement  to  devise  crimes,  and  that  he 
was  gniltj  of  an  offence  within  the  meaning  of 
the  section.  Marshall  t.  Fosb^  40  L.  J.,  M.  0. 
142  ;  L.  R.  6  Q.  B.  370  ;  24  L.  T.  751 ;  19  W.  B. 
1108. 

I]ifoniiatio&— Witaeiiet.]— On  the  hearing  of 
An  infonnation  before  two  justices  of  the  peace, 
against  a  person  licensed  to  sell  excisable  liquors 
by  retail,  for  that  he  did  "  unlawfully  and  know- 
ingly permit  and  suffer  persons  of  notoriously 
heA  character  to  assemble  and  meet  together  in 
his  house  and  premises "  : — Held,  that  he  was 
not  a  competent  witness.  Parker  v.  Green^ 
2  B.  &  S.  299 ;  31  L.  J..  M.  0.  133  ;  8  Jur.  (N.s.) 
409  ;  6  L.  T.  46 ;  10  W.  R.  316 ;  9  Cox,  C.  C. 
169. 

3.  Pebuittino  Disobdebly  Cokduot. 


ProttitntM  to  Assemble.] — By  the 
Towns  PoDce  Clauses  Act  (10  &  11  Vict,  c  89), 
«.  35,  every  person  keeping  any  house,  shop, 
room,  or  other  place  of  public  resort  for  the  sale 
or  consumption  of  refreshments  of  any  kind,  who 
suffers  prostitutes  to  assemble  therein,  is  subject 
to  a  penalty : — Held,  that  the  keeper  of  a 
licensed  alehouse  was  within  the  section,  which 
was  therefore  cumulative  upon  other  enactments 
relating  to  such  houses.  CoU  v.  Ooultonj  2  £1. 
<&  EL  695  ;  29  L.  J.,  M.  C.  125  ;  6  Jur.  (K.8.)  698 ; 
2  L.  T.  216  ;  8  W.  B.  412. 

Prostitutes,  as  such,  are  *'  persons  of  notoriously 
bad  character  "  within  the  meaning  of  the  licence 
granted  under  9  Geo.  4,  c.  61.  Parher  v.  Green, 
infra. 


Seienter.] — ^The  fact  that  the  same  dis- 


orderly persons  had  been  seen  in  the  house  of  an 
innkeeper,  charged  for  unlawfully  permitting 
and  suffering  persons  of  notoriously  bad  character 
to  assemble  and  meet  together  in  his  house 
against  the  tenor  of  his  licence  and  in  his 
presence,  upon  other  occasions  previously  to  the 
-day  to  which  the  information  related,  was  evi- 
dence of  his  knowledge  of  their  character  and 
pursuits.  Parker  v.  Green,  2  B.  &  S.  299 ;  31 
t.  J.,  M.  0.  133  ;  8  Jur.  (N.8.)  409  ;  6  L.  T.  46  ; 
10  W.  R.  316 ;  9  Cox,  C.  C.  169. 

Purpose  of  the  Anembly.] — The  Dublin 


Police  Act  (5  &  6  Vict.  c.  24,  s.  7)  provides  that 
-every  person  who  shall  have  or  keep  any  house 
where  provisions,  liquors  or  other  refreshments 
are  sold  or  consumed  and  who  shall  knowingly 
permit  or  suffer  prostitutes  or  persons  of  notori- 
ously bad  character  to  meet  or  remain  therein 
shall  for  every  such  offence  be  liable  to  a  penalty 
of  not  more  than  5L  To  justify  a  conviction  it 
is  not  enough  that  prostitutes  assembled  in  the 
house,  the  magistrate  must  be  satisfied  also  that 
they  met  there  for  the  purpose  of  prostitution  or 
other  disorderly  conduct.  Murphy  v.  Ahem, 
18  W.  R.  71. 

In  order  to  convict  a  keeper  of  refreshment- 
rooms  licensed  under  23  &  24  Vict.  c.  27,  of  the 
offence  created  by  s.  32,  of  knowingly  suffering 
prostitutes  to  assemble  and  continue  upon  his 
premises,  it  is  not  necessary  that  there  should  be 
any  indecency  in  the  house  ,*  all  that  the  magis- 
trate has  to  determine  is,  whether  the  ftusts 
proved  fairly  lead  to  the  inference  that  women 
came  to  the  house  to  the  keeper's  knowledge, 
not  merely  to  obtain  refreshment,  but  for  the 


purpose  of  meeting  men,  as  prostitutes.    Belaeco 
V.  JBa/finant,  3  B.  &  S.  13  ;  31  L.  J.,  M.  C.  225  ; 

8  Jur.  (N.8.)  1226  ;  6  L.  T.  577  ;  10  W.  R.  867  ; 

9  Cox,  C.  C.  203. 

W.,  a  freeman  of  the  Vintners  Company  of 
London,  selling  foreign  wines  without  licence, 
was  subjected  by  a  local  act  to  the  same  penalties 
as  those  licensed  to  sell.  In  his  house  one  night 
a  constable  saw  forty  prostitutes,  about  half  of 
them  taking  refreshments,  and  talking  with  men, 
and  he  told  W.  what  they  were.  An  hour  after- 
wards some  of  the  women  were  there  with  other 
prostitutes,  only  a  few  of  them  taking  refresh- 
ments, and  they  were  going  out  and  coming  in 
with  men.  There  was  no  indecent  or  improper 
behaviour : — Held,  there  was  evidence  sumcicnt 
to  sustain  a  conviction  against  W.  for  suffering 
persons  of  notoriously  bad  character  to  assemble 
and  meet  together  contrary  to  the  licence. 
WhUfield  V.  Bainbridge,  12  Jur.  (N.B.)  919. 

Offence  by  Servant  in  Charge.] — If  a 


keeper  of  a  place  of  public  resort  leaves  his  place 
in  the  management  of  a  servant,  and  prostitutes 
are  suffered  to  meet  together  and  remain  in  the 
house,  contrary  to  2  &  3  Vict.  c.  47,  s.  44,  the 
mere  relation  of  master  and  servant  neither 
makes  nor  prevents  the  latter  from  being  an 
aider  and  abettor  in  the  offence ;  and  if  the  ser- 
vant in  knowingly  suffering  the  prostitutes  to 
meet  together  and  remain  is  carrying  out  the 
master*s  orders,  the  master  is  guilty  as  principal 
and  the  servant  as  aiding  and  abetting,  and  the 
latter  may  be  convicted  under  11  k  12  Vict, 
c.  43,  s.  5.  Wilson  v.  Stewart,  3  B.  &  S.  913  ;  32 
L.  J.,  M.  C.  198  ;  9  Jur.  (N.8.)  1130 ;  8  L.  T. 
277  ;  11  W.  R.  640 ;  9  Cox,  C.  C.  354. 

Permitting  House  to  be  used  as  a  Brothel — 
Evidence.] — P.  was  a  licensed  victualler,  and 
during  his  absence  elsewhere  at  woik,  the  police 
noticed  two  prostitutes  and  two  men  enter  the 
premises,  where  they  proceeded  a  little  later  to 
occupy  a  double-bedded  room,  and  after  three 
hours  the  police,  having  entered  the  house,  found 
the  two  women  concealed  in  the  bed  with  P.'s 
wife,  and  the  men  in  a  room  by  themselves.  No 
evidence  of  previous  misconduct  against  P.  was 
given,  and  his  wife  and  servants  gave  no  rebut- 
ting evidence  in  his  favour : — Held,  that  there 
was  ample  evidence  that  P.  pennitted  the 
premises  to  be  a  brothel,  though  he  was  absent, 
and  no  previous  case  of  a  like  kind  was  proved  ; 
and  that  the  justices  were  not  bound  to  state  a 
case,  there  being  no  point  of  law  raised  before 
them.    Beg,  v.  Molland  JJ,,  46  J.  P.  312. 

4.  Pebmittino  Gaming. 

Svidenoe  of  Knowledge.] — In  order  to  support 
a  conviction  under  the  Licensing  Act,  1872  (35 
&  36  Vict.  c.  94,  s.  17),  by  which  if  any  person 
licensed  under  the  act  "suffers  any  gaming  or 
any  unlawful  game  to  be  carried  on  on  his 
premises"  he  is  made  liable  to  certain  penalties — 
it  is  necessary  to  give  some  evidence  of  actual  or 
constructive  knowledge  on  the  part  of  the 
person  charged  that  gaming  was  carriedf  on  on 
nis  premises.  Bosley  v.  Davies,  45  L.  J.,  M.  C. 
27  ;  1  Q.  B.  D.  84  ;  33  L.  T.  528  ;  24  W.  R.  140. 

At  the  hearing  of  an  information  against  an 
hotel-keeper  for  suffering  gaming  on  his  licensed 
premises,  it  was  proved  that  a  police  constable, 
about  half -past  twelve  in  the  morning,  was  in 
the  street  in  which  the  premises  were  situate. 
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Two  of  the  windows  had  the  blinds  up,  so  that 
the  constable  could  see  three  gentlemen,  and 
from  what  they  said  it  was  evident  that  they 
were  playing  cards.  He  waited  for  about  a 
quarter  of  an  hour,  when  the  front  door  was 
opened  by  one  of  the  waiters,  and  he  then  entered 
and  went  upstairs  to  the  room,  and  found  six 
gentlemen  round  a  table  with  a  quantity  of 
money  on  it.  The  manageress  of  the  hotel  said 
that  she  did  not  know  that  they  were  playing 
caixls,  and  that  they  did  not  have  the  cards  of 
her,  and  her  statement  was  confirmed  by  the 
cartl-players,  who  were  in  a  private  room.  The 
hotel-keeper  having  been  convicted  : — ^Held,  that 
the  case  must  be  sent  back  to  the  justices  with 
an  intimation  of  the  opinion  of  the  court  that, 
though  actual  knowledge  on  the  part  of  the 
hotel-keeper  or  his  servants,  in  the  sense  of 
seeing  or  knowing  of,  the  card-playing,  was  not 
necessary  to  be  shewn,  yet  that  some  circum- 
stances must  be  proved  from  which  it  could  be 
inferred  that  they  connived  at  what  was  going 
on.    lb. 

The  offence  of  suffering  gaming  on  licensed 
premises  may  be  committed  by  connivance,  either 
on  the  part  of  the  principal  or  the  person  in 
charge.  Redgate  v.  Hayne*^  45  L.  J.,  M.  C.  65  ; 
1  Q.  B.  D.  89  ;  33  L.  T.  779. 

A  gentleman  took  a  sitting-room  and  three 
bed-rooms  in  an  hotel ;  one  of  these  bed-rooms 
was  occupied  by  himself,  the  other  two  by  a 
horse  trainer  and  jockey,  both  of  whom  lived 
in  the  immediate  neighbourhood.  The  hotel- 
keeper  retired  to  bed  shortly  before  11  P.M.  and 
the  haU  porter  was  left  in  charge.  Between  1.30 
and  2.15  the  following  morning  the  three  persons 
were  disco vei'ed  in  the  sitting-room  playing 
cards  for  money,  the  noise  they  made  having 
been  heard  outside  the  premises.  During  all  this 
time  the  hall  porter,  whose  duty  it  was  to  stay 
up  and  attend  to  customers,  was  in  a  parlour  at 
the  extreme  end  of  the  house  where  he  could  not 
hear  what  was  going  on  : — Held,  that  there  w^as 
suflicient  evidence  to  convict  the  hotel-keeper  of 
suffering  gaming  on  her  premises,  and  that  it 
was  unnecessary  to  prove  an  actual  knowledge 
on  her  part  of  what  was  going  on.    Ih, 

Where  gaming  had  taken  place  upon  licensed 
premises  to  the  knowledge  of  a  servant  of  the 
licensed  person  employed  on  the  premises,  but 
there  was  no  evidence  to  show  any  connivance  or 
wilful  blindness  on  the  part  of  the  licensed 
person,  and  it  did  not  appear  that  the  servant 
was  in  charge  of  the  premises  : — Held,  that  the 
justices  were  right  in  refusing  to  convict  the 
licensed  person  of  suffering  gaming  on  the 
premises  under  the  Licensing  Act,  1872,  s.  17. 
MvlUns  V.  Collins  (L.  R.  9  Q.  B.  292)  discussed. 
Sovierset  v.  HaH,  53  L.  J.,  M.  C.  77  ;  12  Q.  B.  D. 
360 ;  48  J.  P.  327. 

Where  gaming  had  taken  place  upon  licensed 
premises  to  the  knowledge  of  a  servant  of  the 
licensed  person  who  was  in  charge  of  the 
premises,  but  without  any  knowledge  or  con- 
nivance on  the  part  of  the  licensed  person : — 
Held,  that  the  licensed  person  had  suffered 
gaming  to  be  carried  on  on  the  premises  within 
the  meaning  of  s.  17  of  the  Licensing  Act,  1872, 
and  was  rightly  convicted.  Somerset  v.  Hart 
(12  Q.  B.  D.  360)  distinguished.  Bond  v.  Evans, 
57  L.  J.,  M.  C.  105 ;  21  Q.  B.  D.  249 ;  69  L.  T. 
411  ;  36  W.  R.  767  ;  52  J.  P.  612. 

Bj  FriTate  Fxiendi.] — A  licensed  person  was 
after  the  hours  of  closing  bonft  fide  entertaining 


some  private  friends  at  his  own  expense,  and 
these  friends,  in  his  company,  were  playing^ 
cards  for  money.  He  was  convicted  under  the 
Licensing  Act,  1872,  s.  17,  for  suffering  gaming- 
to  be  carried  on  on  his  premises  : — Held,  that 
there  was  nothing  in  s.  30  of  the  Licensing  Act, 
1874  (37  &  38  Vict.  c.  49),  which  exempts  from 
liability  for  supplying  intoxicating  liquors  to- 
private  friends,  to  render  this  conviction  unlaw- 
ful.   Hare  v.  Oihorn,  34  L.  T.  294. 

An  innkeeper  is  guilty  of  an  offence  against 
the  tenor  of  his  licence  if  he  allows  friends,, 
whom  he  has  invited  for  the  purpose,  to  play  at 
cards  for  money  in  a  private  room.  Patten  v. 
Rhymer,  3  EL  &  El.  1 ;  29  L.  J.,  M.  C.  189  ;  6- 
Jur.  (N.8.)  1030 ;  2  L.  T.  352  ;  8  W.  R.  496. 

Gaming,  what  is.] — ^A  licensed  person  suffered 
to  be  played  on  the  licensed  premises  a  game 
called  "  puff  and  dart,'*  the  object  in  which  is  to 
hit  .1  mark  on  a  target  with  a  small  dart  blown 
through  a  tube.  The  players  each  contributed 
2d.  as  entrance  money,  the  total  sum  so  contri> 
buted  being  applied  to  the  purchase  of  a  rabbit 
as  a  prize  for  the  winner  of  the  game : — Held, 
that  he  was  rightly  convicted  of  suffering  gaming- 
on  the  licensed  premises  under  35  &  36  Vict.  c. 
94,  8.  17,  sub-s.  1.  Bew  v.  Hargton,  47  L.  J.,. 
M.  C.  121 ;  3  Q.  B.  D.  454 ;  39  L.  T.  233  ;  26- 
W.  R.  916. 

Four  persons,  including  a  licensed  beerseller,. 
played,  on  the  licensed  premises,  twenty  or  thirty 
games  at  ten-pins  for  a  pint  of  beer  each  game, 
the  beer  being  supplied  as  it  was  won  or  lost, 
and  being  drunk  by  all  the  players,  but  paid  for 
only  by  the  losers: — Held,  that  this  was  an 
offence  against  his  licence,  which  provided  that 
he  shoald  not  '*  knowingly  suffer  any  unlawful 
games  or  any  gaming  whatsoever  "  (in  9  Geo.  4, 
c.  61 ,  ss.  13  and  21)  on  the  licensed  premises,  and 
that  he  had  been  rightly  convicted.    Danford  v. 
Taylor,  20  L.  T.  483. 

9  Geo.  4,  c.  61,  s.  21,  provides  that  an  innkeeper 
shall  not  "  knowingly  suffer  any  unlawful  games, 
or  any  gaming  whatsoever,"  in  his  inn.  A.  was- 
convicted  upon  an  Information  that  he  did 
"knowingly  suffer  an  unlawful  game,  to  wit,, 
the  game  of  dominoes,  to  be  played  in  his  house  "  :: 
— Held,  that  the  information  diarged  no  office 
within  9  Geo.  4,  c  61.  Reg.  y.  AshtoUy  1  El.  & 
Bl.  286  ;  22  L.  J.,  M.  C.  1  ;  17  Jur.  501. 

The  appellant,  a  licensed  person,  suffered  a 
game  of  skill  called  "  skittle-pool "  to  be  played 
for  small  stakes  of  money  on  a  billiard  table  in 
the  licensed  premises  : — Held,  that  he  could  pro- 
perly be  convicted  of  suffering  gaming  under 
the  Licensing  Act,  1872,  s.  17,  sub-s.  1.  ByKon 
V.  Mason,  58  L.  J.,  M.  C.  55 ;  22  Q.  B.  D.  351  ;. 
60  L.  T.  265  ;  16  Cox,  C.  0.  575  ;  53  J.  P.  262. 

**  Opening,  Keeping,  or  Using "  Lieenie& 
Home  for  Betting— Penalty.] — A  licensed  vic- 
tualler is  still  liable  to  summary  conviction  and 
a  penalty  of  lOOl.  under  s.  3  of  the  Betting 
Houses  Act  of  1853,  for  *'  opening,  keeping,  or 
using  his  licensed  house  for  the  purpose  of  betting 
with  persons  resorting  thereto,  notwithstanding 
that  by  s.  17  of  the  Licensing  Act,  1872,  "any 
licensed  person  opening,  keeping,  or  using "  his- 
house  for  the  same  purpose  is  liable  to  a  penalty 
for  the  first  offence  of  lOZ.,  and  for  any  subse- 
quent offence  of  201.  together  with  the  liability 
of  having  the  conviction  indorsed  upon  his 
licence,  there  being  no  implied  repeal  of  s.  3  of 
the  act  of  1853  by  s.  17  of  the  act  of  1872,  but. 
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on  the  contrary)  that  section  and  its  penalties 
being  k^t  in  full  force  and  operation  bj  s.  59  of 
the  last-mentioned  act  Sims  t.  Pay,  58  L.  J., 
M.  C.  39 ;  60  L.  T.  602  ;  16  Cox,  C.  C.  609  ;  58 
J.  P.  420. 

Suffering  House  to  be  nsed  in  ContraTentio& 
of  the  Betting  Honsei  Aet.]— The  keeper  of  a 
licensed  house  allowed  a  person  who  made  bets 
near  it  to  deposit  in  the  house  the  stakes  received 
by  him ;  sucn  stakes  had  been  received  by  him 
outside  the   house : — Held,  that   the   licensed 

Eerson  was  not  liable  to  be  convicted  for  suffering 
is  house  to  be  used  in  contravention  of  the 
Betting  Houses  Act  (16  k  17  Vict.  c.  119). 
J>avU  V.  Stepheman,  69  L.  J.,  M.  0.  73 ;  24 
Q.  B.  D.  529  ;  62  L.  T.  436  ;  38  W.  R.  492  ;  17 
Cos,  G.  G.  73  ;  54  J.  P.  565. 


5.  Pebmittino  Drunkenness. 

Beienter.] — A  person  licensed  to  sell  intoxi- 
cating liquors  cannot  be  convicted  of  '*  permitting 
drunkenness*'  unless  he  has  knowledge  of  the 
drunkenness  complained  ot  Somerset  v.  Wade, 
63  L.  J.,  M.  G.  126  ;  [1894]  1  Q.  B.  574  ;  10  R. 
105  ;  70  L.  T.  452  ;  42  W.  R.  399  ;  58  J.  P.  231. 

Person  Ihunk  on  his  own  Premiies.] — The 

term  "  licensed  premises  "  as  used  in  the  Licens- 
ing Act,  1872  (33  &  36  Vict  c.  94),  s.  12,  means 
licensed  premises  while  they  are  open  to  the 
public  for  the  purposes  of  the  licence;  conse- 
quently, a  licensed  person  who  is  found  drunk 
on  licensed  premises  in  his  own  occupation,  after 
licensed  hours  and  when  the  premises  are  closed 
to  the  public,  is  not  liable  to  a  penalty  under 
s.  12.  Lester  v.  Tarrens,  46  L.  J.,  M.  G.  280  ;  2 
Q.  B.  D.  403 ;  26  W.  R.  691. 

A  licensed  person  cannot  be  convicted  of 
permitting  drunkenness  under  s.  13  of  the 
Licensing  Act,  1872,  by  reason  of  getting  drunk 
on  his  own  premises.  Warden  v.  Tye,  46  L.  J., 
M.  G.  Ill ;  2  C.  P.  D.  74  ;  36  L.  T.  852. 

Svidenoe— Ho  oridenoe  of  Drink  being  supplied 
to  Smnken  Person.] — To  constitute  the  offence 
of  permitting  drunkenness  on  licensed  premises 
within  the  meaning  of  s.  13  of  the  Licensing 
Act,  1872,  it  is  unnecessary  to  prove  that  the 
drunken  person  had  been  actually  served  with 
drink  on  the  premises  by  the  landlord  or  his 
servants.  Httpe  v.  Warburton,  61  L.  J.,  M.  G. 
147  ;  [1892]  2  Q.  B.  134  ;  66  L.  T.  689  ;  40  W.  R. 
610  ;  66  J.  P.  328. 

Perton  Dnmk  away  from  the  House.] — 

A  licensed  person  may  be  convicted  for  per- 
mitting drunkenness  on  his  premises  upon 
evidence  that  a  person  who  had  been  drinldng 
on  such  premises  was  found  drunk  at  some 
distance  from  them.  EtheUtane  v.  Oswestry 
JJ^  33  L.  T.  339. 

Svidenee  of  Bale  to  Drunken  Person.] — 

A  licensed  person  chai*ged  under  s.  13  of 
the  Licensing  Act,  1872,  with  the  offence  of 
permitting  drunkenness  to  take  place  on  bis 
premises,  may  be  rightly  convicted  of  that 
offence,  although  the  evidence  shews  a  sale  of 
intoxicating  liquor  to  a  drunken  person  which 
is  also  an  offence  under  the  same  section. 
Edmunds  v.  James,  61  L.  J.,  M.  G.  56  ;  [1892]  1 
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Q.  B.  18  ;  65  L.  T.  675 ;  40  W.  R.  140  ;  66  J.  P. 
40. 

Bale  of  Liquor  to  Drunken  Person.] — A 
publican  was  convicted  by  justices  of  selling 
intoxicating  liquor  to  a  drunken  person,  though 
at  the  hearixig  it  had  been  proved  that  the 
liquor  had  been  ordered  and  paid  for  by  the 
sober  companion  of  such  drunken  person : — Held, 
that  the  conviction  was  right  and  must  be 
affirmed.  Soatehard  v.  Johnson^  57  L.  J.,  M.  G. 
41 ;  52  J.  P.  389. 


Bale  by  Barman— Absenoe  of  Lioensee.] 


— The  intention  of  s.  13  of  the  Licensing  Act, 
1872,  is  that  responsibility  should  lie  upon  a 
licensed  person  for  an  act  done  by  an  employ^ 
within  the  scope  of  his  employment.  Therefore, 
if  a  barman  employed  by  a  licensed  person  sells 
intoxicating  liquor  to  a  drunkrai  person,  the 
licensed  person  is  liable  to  the  penalties  imposed 
by  the  section,  even  though  he  Is  not  present  at 
the  sale  and  has  instruct^  the  barman  to  refuse 
to  supply  intoxicating  liquor  to  drunken  persons. 
Metropolitan  Police  Commissioner  v.  Car/m/in, 
65  L.  J.,  M.  G.  113  ;  [1896]  1  Q.  B.  655  ;  74  L.  T. 
726  ;  44  W.  B.  637 ;  18  Gox,  G.  G.  341  ;  60  J.  P. 
367. 

Knowledge  of  Condition  of  Customer.]— 

The  Licensing  Act,  1872,  s.  13,  makes  it  an 
offence  for  any  licensed  person  to  sell  any 
intoxicating  liquor  to  any  drunken  person.  A 
publican  sold  intoxicating  liquor  to  a  drunken 
person  who  had  given  no  indication  of  intoxica- 
tion, and  without  being  aware  that  the  person 
so  served  was  drunk :  —  Held,  that  the  pro- 
hibition was  absolute,  and  that  knowledge  of 
the  condition  of  the  person  served  with  liquor 
was  not  necessary  to  constitute  the  offence. 
Oundy  v.  Le  Coeq,  53  L.  J.,  M.  G.  125  ;  13  Q.  B.  D. 
207  ;  51  L.  T.  265  ;  32  W.  R.  769  ;  48  J.  P.  599. 

Person  found  Dnmk  on  Lieensed  Premises- 
Closing  Hours.] — Sect.  12  of  the  Licensing  Act, 
1872,  which  imposes  a  penalty  upon  every  person 
found  drunk  on  licensed  premises,  applies  to  a 
person  found  drunk  on  licensed  premises  after 
closing  hours.  Beg,  v.  Pelly,  66  L.  J.,  Q.  B.  519  ; 
[1897]  2  Q.  B.  33  ;  76  L.  T.  467  ;  45  W.  R.  504  ; 
18  Gox,  G.  G.  556  ;  61  J.  P.  373. 


6.  Supplying  Liquob  to  Gonstablbs. 

Aet  of  Bervant] — ^The  servant  of  a  licensed 
victualler  knowingly  supplied  liquor  to  a  con- 
stable on  duty,  without  the  authority  of  his 
superior  officer  z-^-Held,  that  the  licensed  vic- 
tualler was  liable  to  be  convicted  under  35  &  36 
Vict.  c.  94,  s.  16,  sub-s.  2,  although  he  had  no 
knowledge  of  the  act  of  his  servant.  Mullins 
V.  Cbllins,  43  L.  J.,  M.  C.  67  ;  L.  R.  9  Q.  B.  292  ; 
29  L.  T.  838  ;  22  W.  R.  297. 

Xens  rea.] — In  order  to  convict  the  licensee 
of  a  public-house  under  sub-s.  2  of  s.  1 6  of  the 
Licensing  Act,  1872,  for  serving  a  constable 
with  liquor  or  refreshment  while  on  duty,  mens 
rea,  or  know^ledge  on  the  part  of  the  defendant 
that  the  constable  was  on  duty  must  be  proved. 
Sherras  v.  De  Rutzen,  64  L.  J.,  M.  C.  218  ;  ri89:>] 
1  Q.  B.  918  ;  16  R.  388  ;  72  L.  T.  839  ;  43  W.  R. 
526  ;  59  J.  P.  440. 
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7.  SBLLmo  Liquor  to  bb  Dbunk  on  the 

Pbemises. 

On  the  Premiies,  what  is.] — A  person  who 
had  a  licence  to  sell  beer  not  to  be  drank  on  the 
premises  delivered  beer  to  a  customer  through 
a  window  which  opened  on  a  highway,  who  then 
sat  down  on  the  window  sill  and  drank  it : — 
Held,  not  a  selling  of  beer  to  be  drunk  on  the 
premises,  within  3  &  4  Vict.  c.  61,  s.  13,  and  4  &  5 
Will-  4,  c.  85,  s.  4.  Deal  v.  Srh^field,S3.  k  8.  760 ; 
37  L.  J.,  M.  C.  15  ;  L.  R.  3  Q.B. 8  ;  17  L. T.  143 ; 
16  W.  R.  77. 

A  person  licensed  to  sell  beer  by  retail,  to  be 
drunk  or  consumed  off  the  premises,  supplied  a 
pint  of  beer  to  a  traveller  who  sat  upon  a  bench 
placed  and  fastened  against  the  wall  of  the  house, 
returning  the  mug  in  which  he  was  served  :— 
Held,  that  the  beershop  keeper  was  properly 
convicted  of  the  offence  of  selling  beer  to  be 
drunk  on  the  premises,  within  4  &  6  Will.  4,  c.  85, 

8.  17.  Cross  V.  Watt^,  13  0.  B.  (N.8.)  239 ;  32 
L.J.,  M.C.  73;  9  Jur.  (N.S.)  776  ;  7  L.  T.  463  ; 
11  W.  R.  210. 

A  person  licensed  to  sell  beer  not  to  be  drunk 
on  the  premises,  sold  beer  to  Y.,  who  brought 
a  jug  for  it  and  carried  it  across  the  highway 
to  the  cottage  of  S.,  about  fourteen  yards  from 
the  publican's  premises,  and  handed  the  jug  to 
8.,  who  was  standing  in  his  own  garden.  8., 
having  drunk  some  of  the  beer,  returned  the  jug 
over  the  wall  to  Y.  and  others,  who  also  drank 
of  it  standing  on  the  pathway  dose  to  the  walL 
The  jug  was  refilled  two- or  three  times,  and  the 
beer  drunk  in  the  same  way.  The  publican 
received  the  money  for  the  beer  on  each  occasion, 
and  saw  or  might  have  seen  what  was  going  on : 
— Held,  that  this  evidence  did  not  justify  a  con- 
viction of  the  publican  under  35  &  36  Vict, 
c.  94,  s.  5,  for  permitting  drinking  "on  the 
premises  where  the  beer  was  sold,  or  on  any 
highway  adjoining  or  near  such  premises;  with 
the  privity  or  consent  of  the  seller."  £ath  v. 
TfAite,  3  C.  P.  D.  175  ;  26  W.  R.  617. 


8.  Sbllino  during  Pbohibitbd  Houbs. 

Applicable  to  what  Hooiei.] — By  the  Licens- 
ing Act,  1874  (37  &  38  Vict.  c.  49),  s.  3,  "  AU 
premises  in  which  intoxicating  liquors  are  sold 
by  retail "  are  to  be  closed  during  certain  hours : 
— Held,  that  this  enactment  was  not  confined 
to  premises  licensed  by  the  justices  to  sell 
intoxicating  liquors,  but  included  premises  in 
which  intoxicating  liquors  were  sold  in  pursuance 
of  an  excise  licence  granted  under  24  &  26  Vict, 
c.  21.  Martin  v.  Barker,  50  L.  J.,  M.  C.  109  ; 
45  L.  T.  214  ;  29  W.  R.  789  ;  45  J.  P.  749. 

Wholesale  Dealer.]  —  Wholesale  dealers  in 
beer  are  not  liable  to  the  penalties  in  the 
licensing  acts  for  selling  four  and  a  half  gallon 
casks  of  beer  and  upwards  in  prohibited  hours, 
being  expressly  exempted  by  s.  72  of  the 
Licensing  Act,  1872.  Meg.  v.  JenhtnSj  61  L.  J., 
M.  C.  57  ;  65  L.  T.  857  ;  40  W.  R.  318  ;  55  J.  P. 
824. 

Houri  of  Closing.] — A  place  to  be  within  s.  15 
of  3  &  4  Vict.  c.  61,  must  DC  a  place  of  the  same 
kind  as  those  mentioned  before  it,  and  a  mere 
aggregation  of  houses,  though  separate  from  other 
houses,  and  known  by  a  distinct  name,  is  not 


such    a   place,    within   the    statute.    iSc(^    v. 
Washington,  13  W.  R.  939. 

A  beerhouse  -situated  in  a  collection  of  houses 
which  had  acquired  the  name  of.  Bradley  Green, 
which  does  not  contain  a  population  exceeding 
2,500,  though  part  of  a  parish  which  has  a  popu- 
lation exceeding  that  number,  may  be  kept  open 
until  eleven  o'clock  at  night.  Washington  ▼. 
i&;o^,  6  B.  Jc  8.  617. 

A  beerhouse  was  situated  in  a  hamlet  main- 
taining its  own  poor,  the  population  of  which  did 
not  exceed  2,500^  but  the  hamlet  was  part  of  a 
parish  the  pnopulation  of  which  exceeded  that 
number  : — ^Held,  that  if  the  house  was  in  a  place 
which  had  not  the  reauired  population,  it  was 
also  in  a  parish  which  had  the  required  popula- 
tion, within  3  &  4  Vict.  c.  61,  s.  15,  and  therefore 
might  be  kept  open  until  eleven  o'clock  at  night. 
Smith  V.  Riding,  6  B.  &  8.  617  ;  35  L.  J.,  M.  C. 
202  ;  L.  R.  1  Q.  B.  489 ;  12  Jur.  (N.S.)  618 ;  14 
L.  T.  358. 

A  house  in  a  hamlet  which  is  more  than  one 
mile  distant  from  the  spot  used  as  a  polling-place 
for  the  parliamentary  borough,  though  within 
one  mile  from  the  boundary  of  the  l^rough,  is 
not  privileged  to  be  kept  open  until  eleven 
o'clock  at  night.    Ih» 

A  beerhouse  was  situated  in  a  parish  partly 
within  a  borough  and  partly  in  a  county ;  the 
population  of  the  parish  exceeded  2,600,  but  the 
population  of  that  part  of  the  parish  which  was 
out  of  the  borough,  and  in  which  the  house  was 
situated,  was  less  than  2,500.  The  amount  of 
poor-rate  assessed  on  property  within  the  borough 
was  more  in  the  pound  than  that  assessed  on 
property  out  of  the  borough : — Held,  that  the 
house  might  be  kept  open  until  eleven  o'clock  at 
night.     Windsor  v.  Jeffery,  6  B.  &  8.  617. 

Teignmouth  is  divided  into  two  parishes,  viz. 
East  Teignmouth  and  West  Teignmouth.  The 
former  contains  less  than  2,500  inhabitants  :  but 
the  two  together  contain  more  than  that  num- 
ber : — Held,  that  Teignmouth  was  a  place  in 
I  which  a  beershop  might  lawfully  be  kept  open 
until  eleven  p.m.,  under  3  &  4  Vict.  c.  61,  s.  15 
(repealed),  and  therefore  that  a  beerhouse- 
keeper  whose  house  was  situate  in  East  Teign- 
mouth, was  not  liable  to  be  convicted  under  that 
section  for  keeping  it  open  after  10  pjn.  Ri^ 
v.  Slee,  L.  R.  7  C.  P.  378. 


Order  for  **Partlonlar  Locality  "—Vali- 


dity.]—Under  25  &  26  Vict  c.  35,  eleven  o'clock 
at  night  is  the  hour  appointed  for  closing  public- 
houses  in  8cotland,  although  in  special  cases, 
and  for  well-considered  reasons,  a  deviation  is 
allowed  with  reference  to  any  "particular 
locality  "  requiring  it.  An  order  by  the  magis- 
trates of  Rothesay  for  closing  at  ten,  instead  of 
eleven,  though  limited  by  its  words  to  a  "  par- 
ticular locality,"  embraced  eveiy  public-house  in 
the  burgh  : — Held,  that  the  order  was  ultra 
vires.  Macbeth  v.  Ashley,  L.  R.  2  H.  L.  Sc.  862 ; 
30  L.  T.  310. 

Oroeer*!  and  Draper*!  Shop  joined — ^Draper's 
Open  after  Honri.] — ^A  person  being  licensed  to 
sell  by  retail  intoxicating  liquors  to  be  consumed 
off  his  premises,  was  chai'ged  with  keeping  open 
his  premises  for  the  sale  of  such  liquors  after  ten 
o'clock  at  night.  He  had  two  shops,  a  grocer's 
and  a  draper's  shop,  which  formed  part  of  his 
house,  and  both  shops  could  be  entered  from  the 
house  at  the  back,  as  well  as  by  the  customers' 
entrance.    The  grocery  business  was  carried  on. 
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in  a  shop  which  had  an  entrance  for  customers 
in  one  street,  and  the  drapery  business  in  a  shop 
which  had  an  entrance  for  customers  in  another 
street.  During  the  day  there  were  means  of 
going,  and  customers  occasionally  passed  from 
one  shop  to  the  other,  but  after  ten  o'clock 
shutters  or  partitions  were  put  up,  and  aU  means 
of  communication,  except  through  the  house, 
prevented.  The  draper's  shop  was  kept  open  till 
after  ten  o'clock  at  night ;  but  before  ten  o'clock 
the  openings  between  the  two  shops  were  shut, 
and  the  grocer's  shop  left  in  darkness.  The 
justices  held  the  chai^  proved,  and  convicted 
him  : — Held,  that  the  conviction  was  wrong,  as 
there  was  no  evidence  that  the  house  was  open 
for  the  sale  of  liquor  after  ten  o'clock.  Brigden, 
V.  Heighet,  45  L.  J.,  M.  C.  58  ;  1  Q.  B.  D.  330  ; 
34  L.  T.  242  ;  24  W.  R.  272. 

The  occupier  of  a  draper's  and  grocer's  shop, 
who  is  liceuBed  to  sell  in  the  same  shop  wines  and 
spirits  not  to  be  consumed  on  the  premises, 
oannot  be  convicted  under  the  Licensing  Act,  1874 
<37  &  38  Vict,  c  49),  ss.  3,  9,  for  keeping  open 
premises  for  the  sale  of  intoxicating  liquors  after 
prohibited  hours,  upon  mere  proof  that  the  shop 
is  kept  open  after  the  prohibited  hours,  without 
any  sale  or  exposure  for  sale  of  intoxicating 
liquor.  Taittell  v.  Ovenden,  46  L.  J.,  M.  C.  228  ; 
2  Q.  B.  D.  383  ;  36  L.  T.  696  ;  25  W.  R.  692. 

T.  was  charged,  under  37  &  38  Vict.  c.  49, 
fls.  3,  9,  with  keeping  open  premises  (elsewhere 
than  in  the  metropolitan  district)  for  the  sale  of 
intoxicating  liquors  by  retail  after  ten  o'clock  in 
the  evening.  He  occupied  a  shop  where  he  sold 
drapery,  grocery,  and  wines  and  spirits  not  to  be 
consumed  on  the  premises.  One  evening,  after 
ten  o'clock,  his  shop  was  found  open.  There  was 
DO  proof  of  any  sale  or  exposure  for  sale  of  intoxi- 
oating  liquors  after  ten  o  clock,  nor  that  liquors 
were  then  kept  in  any  other  place  in  the  shop, 
•except  in  a  large  wooden  case  closed  with  shutters 
and  a  lock,  wMch  was  standing  in  the  shop  with 
a  printed  notice  on  it,  informing  customers  that 
wines  and  spirits  could  not  be  supplied  after  ten 
o'clock  in  the  evening : — Held,  tnat  he  was  not 
liable,  for  it  must  be  taken  that  the  premises,  as 
regiuded  the  sale  of  intoxicating  liquors,  were 
bonft  fide  closed  at  ten  o'clock,    lb. 

Theatre.] — The  exemption  in  favour  of  theatre 
proprietors  in  s.  72  of  the  Licensing  Act,  1872, 
•does  not  relieve  the  proprietor  of  a  theatre  from 
complying  with  the  provisions  of  the  licensing 
acts  as  to  closing  hours ;  and  where  a  theatre 
bar  is  kept  open  for  the  sale  of  intoxicating 
liquors  during  tne  time  at  which  licensed  premises 
are  directed  to  be  closed,  the  proprietor  is  liable 
to  be  convicted  under  s.  9  of  the  Licensing  Act, 
1874.  OaXlagher  v.  Rudd,  67  L.  J.,  Q.  B.  65  ; 
[1898]  1  Q.  B.  114  ;  77  L.  T.  367  ;  46  W.  R.  108  ; 
61  J.  P.  789. 

Keeping  open  Billiard  Table  after  Closing  of 
Premises — ^Beerhouse.] — ^A  beerhouse  keeper  who 
has  obtained  a  licence  to  keep  a  billiard  table, 
and  allows  billiards  to  be  playol  after  the  closing 
hour  for  the  beerhouse,  is  not  liable  to  the  penalty 
in  8  &  9  Vict  c.  103,  s.  13,  which  applies  only  to 
victuallers  Hcensed  under  9  Geo.  4,  c.  61.  BerU 
v.  Lister,  52  J.  P.  389. 

Public  Billiard  Table  nied  by  Lodgers  after 
Honn.l— By  8  &  9  Vict.  c.  109,  s.  13,  the  holder 
of  a  victualler's  licence,  who  keeps  a  public 
billiard  table,  and  allows  persons  to  play  thereon 
"When  the  premises  are  not  allowed  to  be  open 


for  the  sale  of  wines.  &c.,  is  liable  to  a  certain 
penalty.  By  37  &  38  Vict.  c.  49,  s.  10,  a  person 
licensed  to  sell  any  intoxicating  liquor,  to  be 
consumed  on  the  premises,  may  sell  such  liquor 
at  any  time  to  persons  lodging  in  his  house.  A 
man  held  a  victualler's  licence  for  a  certain 
house  at  H.  The  closing  hour  at  H.  on  week- 
days is  eleven  p.m.,  and  after  that  time  two  gentle- 
men, lodgers  in  the  house,  were  found  playing 
biUiards.  The  justices  thought  that  8  &  9  Vict. 
c.  109,  s.  13,  absolutely  prohibited  all  persons 
without  exception  from  playing  at  a  public 
billiard  table  during  closing  hours,  and  that  such 
prohibition  was  not  affected  by  37  k,  38  Vict, 
c.  49,  s.  10.  Accordingly,  he  was  convicted  >-^ 
Held,  that  the  conviction  was  right.  Ovenden  ▼• 
Baymond,  34  L.  T.  698. 

Evidence  as  to  Sale.] — ^A.  went  to  a  beer- 
house ;  the  door  was  shut ;  the  landlady  said  she 
could  not  draw,  it  was  past  the  hour,  but  she  said 
she  would  give  A.  a  drop  of  beer,  which  she  did. 
She  refused  money,  but  said,  ^*  You  may  send  me 
some  greens,"  which  was  done : — Held,  that 
there  was  no  evidence  to  justify  a  conviction  for 
selling  beer  after  the  hours  prescribed  by  the  act 
for  closing.    Petherich  v.  Sargent^  6  L.  T.  48. 

Porioni  Privileged — Friends.] — A  licensed 
victualler,  entertaining  his  friends  in  his  house, 
is  not  liable  to  the  penalty  because  he  has  given 
them  refreshment  during  the  prohibited  hours. 
Overton  v.  Hunter,  1  L.  T.  366. 

Bon&  fide  Traveller.  J — The  holder  of  a  Hoence 
invited  a  friend  who  bved  seven  miles  away  to 
sing  at  a  concert  at  his  house.  Before  returning 
home  the  friend  purchased  spirits  from  the 
licence-holder,  it  being  after  closing  hours: — 
Held,  that  tiie  friend  was  a  bonft  fide  traveller. 
Dames  v.  Bond,  55  J.  P.  503. 

Lodger.]— By  the  Licensing  Act,  1874  (37  k, 
38  Vict.  c.  49),  8. 9,  "  Any  person  who  during  the 
time  at  which  premises  for  the  sale  of  intoxicating 
liquors  are  directed  to  be  closed  . . .  sells  . . .  any 
intoxicating  liquor  ...  or  allows  any  intoxicating 
liquors  although  purchased  before  the  hours  of 
closing  to  be  consumed  in  such  premises,"  is 
liable  to  a  penalty.  By  s.  10  "nothing  in  this 
act  .  .  .  contained  shall  preclude  a  person 
licensed  to  sell  any  intoxicating  liquor  to  be 
consumed  on  the  premises,  from  selling  such 
liquor  at  any  time  to  bonft  fide  travellers  or  to 

Eersons  lodging  in  his  house."  The  appellant,  a 
censed  innkeeper,  sold  and  supplied  to  a  bon& 
fide  lodger  in  his  house  intoxicating  liquors  which 
were  consumed,  during  the  time  at  which  the 
premises  are  directed  to  be  closed,  in  a  private 
room  on  the  premises  by  the  lodger  and  bon& 
fide  guests  of  the  lodger  after  a  dinner  given  by 
him  to  them : — Held,  that  the  appellant  was  not 
liable  to  be  convicted  under  s.  9  of  the  act.  Pine 
V.  Barnes,  57  L.  J.,  M.  C.  28  ;  20  Q.  B.  D.  221 ; 
58  L.  T.  620  ;  36  W.  R.  473  ;  52  J.  P.  199. 

Nature  of  Liquors  Bold.] — Upon  an  informa- 
tion before  justices,  under  11  k  12  Vict.  c.  49, 
for  the  sale  of  British  wine  within  the  prohibited 
hours,  it  was  proved  by  a  practical  chemist  that 
the  liquor  sold  contained  a  large  proportion  of 
alcohol,  and  the  justices  found  that  it  was  wine 
within  the  meaning  of  the  statute  : — Held,  that 
their  conclusion  was  warranted  by  the  evidence. 
Harris  v.  Jenns,  30  L.  J.,  M.  C.  183  ;  9  C.  B. 
(N.S.)  152 ;  3  L.  T.  408  ;  9  W.  R.  36. 
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occupied  by  him.  The  justices  refused  to  hear 
the  application,  and  upon  appeal  to  the  quarter 
sessions  the  appeal  was  dismissed,  on  the  ground 
that  the  notice  was  too  late: — Held,  that  the 
refusal  of  a  certificate  to  the  former  occupier  wa» 
no  bar  to  the  application  by  A.  Beg.  v.  York- 
shire,  W.  R.,  JJ.,  Drake,  Ex  parte,  10  B.  &  S.. 
84 ;  39  L.  J.,  M.  C.  17 ;  L.  R.  6  Q.  B.  33 ;  21 
L.  T.  490  ;  18  W.  R.  259. 


was  entitled  to  take  into  consideration  the 
number  of  existing  licensed  houses  in  the  neigh- 
bourhood. Beg,  y.  Dublin  Becorder,  16  L.  R., 
Ir.  424— C.  A. 

Kotioe  of  Applioation— Kew  Tenant — ^Licens- 
ing Aet,  1828,  s.  14.]— Sect.  40,  sub-s.  2  of 
the  Licensing  Act,  1872  (requiring  fourteen  days' 
notice  of  an  application  for  the  transfer  of  a 
licence),  does  not  apply  to  an  application  by  a 
new  tenant  under  s.  14  of  the  Licensing  Act, 
1828,  for  a  licence  in  respect  of  a  houjse,  the 
licence-holder  of  which  has  yielded  up  posses- 
sion before  the  expiration  of  the  licence.  Bm. 
V.  Hughes,  62  L.  J.,  M.  C.  150 ;  [1893J  2  Q.  B. 
530  ;  5  R.  518  ;  42  W.  R.  94  ;  58  J.  P.  151. 

A.,  the  holder  of  a  publican's  country  licence, 
received  notice  to  quit  on  the  29th  of  September, 
but  before  that  date  he  obtained  the  renewal  of 
his  licence  and  refused  to  quit.  The  landlord 
expelled  A.  by  force  on  the  8th  of  October,  and 
J.  entered  into  possession.  At  a  special  transfer 
sessions  on  the  27th  of  October,  though  J.  had 
given  no  notices,  the  justices  granted  to  J.  a 
Scenoe  under  9  Geo.  4,  c.  61,  s.  14.  On  certiorari 
to  quash  the  licence : — ^Held,  that  a  certiorari 
being  matter  of  discretion,  it  would  not  be 
granted,  as  A.'8  object  seemed  to  be  to  blackmail 
his  landlord.  Held,  also,  that,  as  A.  did  not 
apply  for  the  transfer,  no  notice  was  required  by 
J.  when  he  applied  under  9  Geo.  4,  c.  61,  s.  14. 
Semble,  as  no  sale  of  liquor  had  taken  place 
under  A/s  renewed  licence,  J.  was  in  strictness 
bound  by  the  proviso  in  9  Geo.  4,  c.  61,  s.  14,  to 
give  the  same  notices  as  for  a  new  licence.  Beg. 
V.  Wiltshire  JJ.,  57  J.  P.  454. 

Power  of  Adjournment.] — The  Wine  and  Beer- 
house Act  (1869)  Amendment  Act,  1870  (33  &  34 
Vict.  c.  29),  s.  4,  sub-s.  4 — ^which  enacts  that  it 
shall  be  in  the  discretion  of  the  justices  to  whom 
an  application  for  a  ti'ansfer  of  a  licence  is  made 
either  to  allow  or  refuse  the  application,  or  to 
adjourn  the  consideration  thereof — is  intended 
only  to  affect  the  procedure  as  to  adjournment  at 
sessions  for  the  transfer  of  licences.  Therefore, 
on  an  application  to  justices  at  special  sessions 
for  a  transfer  of  a  licence  to  sell  beer  to  be  con- 
sumed on  or  off  premises  in  respect  of  which 
such  a  licence  was  in  force  on  the  1st  of  May, 
1869,  and  has  since  been  renewed  from  time  to 
time,  the  discretion  of  the  justices  is  limited,  as 
it  is  on  an  application  at  the  general  licensing 
meeting  for  a  grant  by  way  of  renewal  of  the 
licence,  and  the  application  for  the  transfer  can 
only  be  refused  on  one  or  more  of  the  four 
grounds  specified  in  the  Wine  and  Beerhouse  Act, 
1869  (32  &  33  Vict.  c.  27),  ss.  8,  19.  Simmds  v. 
Blaohheath  JJ..  55  L.  J.,  M.  C.  166  ;  17  Q.  B.  D. 
765  ;  35  W.  R.  167  ;  50  J.  P.  742. 

Xffect  of  preyiotLi  Hearing.] — The  holder  of 
a  licence  to  sell  beer  in  a  house  of  which  he  was 
occupier,  gave  the  notices  required  by  32  &  33 
Vict.  c.  27,  s.  7,  of  his  intention  to  apply  for  a 
certificate  authorising  a  licence  under  that  act 
for  the  sale  of  beer  in  that  house.  On  his  appli- 
cation at  the  general  annual  licensing  meeting 
on  the  20th  of  August,  the  certificate  was  refused 
upon  the  ground  that  he  had  been  convicted  of 
misconduct  when  occupying  another  licensed 
house.  The  meeting  was  adjourned  to  the  17th 
September.  On  the  25th  August  A.  gave  notice 
that  he  should  apply  at  the  adjourned  meeting 
for  a  certificate  in  respect  of  the  same  house  then 


5.    Personal  Liability  of  Justices. 

Befuial  of  Lioenoe.] — ^A  mandamus  was  re- 
fused  where  justices  had  refused  an  application 
for  a  licence,  although  it  was  suggested  tMt  their 
refusal  proceeded  from  a  mistaken  view  of  their 
jurisdiction.  Bex  v.  Farrvngdon.  Without  JJ.y 
4  D.  &  R.  735.     S.  P.,  Giles,  In  re,  2  Str.  181. 

An  action  does  not  lie  against  justices  for  re- 
fusing to  grant  a  licence.  Bassett  v.  Godschall,. 
3  Wils.  121. 

An  information  was  granted  against  justices  of 
the  peace  for  refusing  to  grant  an  ale  licence 
from  motives  of  resentment.  Bex  v.  Harris^  3 
Burr.  1716.    And  see  Bex  v.  Young,  1  Burr.  556. 

An  information  against  a  justice,  upon  a 
charge  of  refusing  to  grant  a  licence,  will  be 
refused  if  the  reasons  assigned  for  the  refusal 
prove  false  in  fact.    Bex  v.  Athay,  2  Burr.  653. 

An  information  was  granted  for  refusing  to- 
grant  licences  to  those  publicans  who  voted 
against  their  recommendation  of  candidates  for 
members  of  parliament  for  the  borough.  Bex  v. 
Williams,  3  Burr.  1317.  S.  P.,  Bex  v.  Price,  a 
Burr.  1716. 

Improper  Orant.] — ^An  information  will  be 
granted  against  a  justice  of  the  peace,  as  well  for 
granting  as  for  refusing  an  ale  licence  improperly. 
Bex  V.  Holland,  1  Term  Rep.  692  ;  1  R.  B.  362. 

Taking  Illegal  Fees.]— Where  the  mayor  of  ai^ 
ancient  borough,  in  which  he  was  also  a  justice 
of  the  peace,  took  a  fee  of  \s.  from  a  publican 
resident  within  the  borough,  for  renewing  his^ 
annual  licence,  and  though  for  fifty-seven  years 
a  similar  fee  had  been  uniformily  received  by  the 
mayor  for  the  time  being,  from  every  publican 
within  the  borough  applying  to  renew  his  licence : 
— Held,  that  such  fee  was  illegal,  and  might  be 
recovered  as  money  had  and  received,  as  the  pay- 
ment could  not  be  considered  as  voluntary,  so  as- 
to  preclude  the  party  from  recovering.  Morgan 
V.  Palvier,  4  D.  &  R.  283  ;  2  B.  &  C.  729  ;  2  L.  J. 
(O.S.)  K.  B.  145  ;  26  R.  R.  537. 


6.    Appeals. 

To  Quarter  Seiiiona— Beftial  to  Benew.] — 
The  right  of  appeal  to  quarter  sessions  from  a 
refusal  of  licensing  justices  to  renew  a  certificate 
for  a  licence  to  sell  beer  not  to  be  consumed  on 
the  premises,  has  not  been  taken  away  by  the 
Beer  Dealers  Retail  Licences  Act,  1882  (45  k  46 
Vict.  c.  34),  s.  1.  Beg,  v.  Schneider,  or  Downing 
V.  Schneider,  52  L.  J.,  M.  C.  51  ;  11  Q.  B.  D.  66  ;. 
48  L.  T.  482  ;  47  J.  P.  376. 

Befasal  to  Benew  Provisional  Licence.] 

—  Appeal  lies  to  quarter  sessions  against  the 
refusal  of  justices  to  renew  a  provisional  licence. 
Beg.  V.  County  of  London  JJ.,  59  L.  J.,  M.  C. 
71  ;  24  Q.  B.  D.  341  ;  62  L.  T.  458 ;  38  W.  11. 
269  ;  54  J.  P.  213. 
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Refusal  to  Benew — When  Proper  Jtemedj.l 

— ^67  the  Wine  and  Beerhouse  Act,  1869,  s.  8,  aU 
the  provisions  of  9  Geo.  4,  c.  61,  88.  27-29,  as 
to  appeal  (to  quarter  sessions)  from  any  act  of 
any  justice,  shall,  as  far  as  may  be,  have  effect 
with  respect  to  the  grant  of  certificates  under 
this  act.  By  the  Licensing  Act,  1872  (35  &  86 
Vict.  c.  94),  s.  75,  and  schedule  2,  ss.  27-29  of  Geo. 
4,  c.  71,  are  repealed,  "  except  in  so  far  as  the 
sections  relate  to  the  renewal  or  transfer  of 
licences  under  ss.  4  and  14  of  the  same  act "  : — 
Held,  that  as  82  &  33  Vict.  c.  27,  s.  8,  was  left 
wholly  unrepealed,  the  appeal  given  under  that 
section  by  reference  to  9  Geo.  4,  c.  61,  ss.  27-29, 
remained,  notwithstanding  the  repeal  of  those 
sections,  and,  therefore,  justices  having  refused 
a  certificate  for  a  licence  to  sell  beer,  &c.,  not  to 
be  consumed  on  the  premises,  on  other  grounds 
than  those  prescribed  by  82  &  38  Vict.  c.  27,  s.  8, 
the  court  refused  a  mandamus  on  the  ground 
that  the  applicant  might  have  appealed  to  the 
quarter  sessions.  Reg,  v.  Stnitkj  or  Lancathire 
JJ,,  42  L.  J.,  M.  C.  46 ;  L.  R.  8  Q.  B.  146  ;  28 
L.  T.  129  ;  21  W.  R.  382. 

Befaial  to  Traiufer.l — The  holder  of  an 


"on"  beerhouse  licence  existing  since  1869, 
received  notice  of  opposition  to  the  renewal 
He  did  not  apply  for  the  renewal  either  at  the 
general  annual  licensing  meeting  or  the  adjourn- 
ment, and  went  out  of  possession  on  the  latter 
day,  when  a  new  tenant  entered.  The  latter 
aoplied  at  the  next  transfer  sessions  for  a  grant 
oi  the  licence  under  s.  14  of  9  Geo.  4,  c.  61,  but 
the  justices  refused  it.  On  appeal  the  quarter 
sessions  held  that  no  appeal  would  lie,  as  the  case 
was  not  within  the  definition  of  "transfer"  in 
the  Licensing  Act,  1 872  : — Held,  that  quarter 
sessions  were  wrong,  and  that  there  was  an 
appeal  preserved  by  the  schedule  of  the 
Licensing  Act.  1872,  as  to  all  applications  under 
8.  14  of  9  Geo.  4,  c.  61.  Thornton  v.  Clegg,  69 
L.  J.,  M.  C.  6 ;  24  Q.  B.  D.  132  ;  61  L.  T.  562  ; 
38W.  R.  160;  53  J.  P.  742. 

The  appeal  clauses  of  9  Geo.  4,  c.  61  (the 
Intoxicating  Liquora  Licensing  Act,  1828),  are 
incorporated  in  37  &  38  Vict.  c.  49  (the  Licensing 
Act,  1874),  8,  15,  and  therefore  when  the  licence 
of  a  public-housekeeper  is  forfeited  by  convic- 
tion under  36  &  36  Vict.  c.  94,  s.  9,  and  the  owner 
of  the  premises  duly  applies  under  37  k  38  Vict. 
c.  49,  s.  15,  to  special  sessions  for  a  licence  and 
it  is  refused,  he  has  a  right  of  appeal  to  quarter 
sessions  Meg,  or  Nietoton  v.  TorJcshire^  W,  JR.,  JJ.^ 
52  L.  J.,  M.  C.  99  ;  11  Q.  B.  D.  417. 

Illegal  Proeediire.]^When  the  decision 


A  court  of  quarter  sessions,  having  refused 
solely  on  such  a  ground  to  allow  an  appeal  to  be 
entered  on  the  firat  day  of  sessions,  made  an 
order  under  12  &  13  Vict.  c.  65,  s.  6,  for  th& 
payment  of  costs  by  the  appellant  to  the 
respondents,  as  on  an  appeal  which  had  not 
been  entered  or  prosecuted: — Held,  that  the 
order  for  payment  of  costs  must  be  quashed.   IK 

Person  aggrieved— Who  Is.]— By  9  Geo.  4, 
c.  61,  s.  27,  any  person  who  shall  think  himself 
aggrieved  by  any  act  of  any  justices  in  execu- 
tion of  that  act,  may  appeal  against  such  act 
to  the  quarter  sessions : — Held,  that  the  words 
"person  who  shall  think  himself  aggrieved" 
mean  a  person  immediately  agg^eved,  as  by 
refusal  of  a  licence  to  himsdf,  and  not  one  who 
is  consequentially  aggrieved ;  and  therefore,  that 
wl*er3  magistrates  had  granted  a  licence  to  a 
paity  to  open  a  public-house  not  before  licensed,, 
within  a  very  short  distance  of  a  licensed  public- 
house,  the  occupier  of  the  latter  house  could  not 
appeal  against  such  grant.  Rex  v.  Middlesex^ 
JJ,,  3  B.  &  Ad.  938. 


Xortgagor  and  Xortgagee.] — The  tenant 


of  justices  was  defective  by  reason  of  illegal  pro 
cedure,  it  was  held  that  the  court  of  qua^r 
sessions  had  no  jurisdiction  to  affirm  it,  as  it  was 
within  their  province  to  consider  whether  the 
procedure  at  the  licensing  meeting  was  legal  or 
not.    Reg,  v.  Eale^,  42  L.  T.  735  ;  44  J.  P.  553. 

Entry  of  Appeal — ^Bnle  of  Seiiioiui.j-r 


A  court  of  quarter  sessions  has  no  power  to  refuse 
to  allow  the  entry  of  an  appeal  against  the  refusal 
of  justices  to  grant  a  certificate  for  a  licence,  on 
the  ground  of  noncompliance  with  a  rule  of  the 
sessions  requiring  that  appeals  must  be  entered 
and  the  grounds  of  appeal  given  to  the  clerk  of 
the  peace  three  clear  days  before  the  first  day  of 
sessions,  when  all  the  requirements  of  9  Geo.  4, 
c.  61,  s.  27,  have  been  complied  with.  Reg,  v. 
PawleU,  42  L.  J.,  M.  C.  157  ;  L.  R.  8  Q.  B.  491  ; 
29  L.  T.  390. 


and  occupier  of  a  house  licensed  for  the  sale  of 
beer  on  the  premises,  in  1876  assigned  all  his 
interest  in  the  premises  for  the  residue  of  his  term 
of  years,  and  the  benefit  of  the  licence,  to  the 
appellants  by  way  of  first  mortgage  to  secure 
the  repayment  of  moneys  advanced  by  them ;  and 
by  the  mortgage  deed  irrevocably  constituted  the 
appellants  his  attorneys,  in  his  name,  and  as  hi» 
act  and  deed,  to  do  all  acts  necessary  to  procure 
a  transfer  of  the  licence.    In  1883,  the  moneys 
secured  by  the  mortgage  being  still  unpaid  the 
occupier  sent  a  written  application  for  a  renewal 
of  his  licence  to  the  justices  at  their  annual 
licensing    meeting,     and   they   adjourned    the 
hearing  of  the  application.     At  the  adjourned 
hearing  the  appellants  applied,  as  mortgagees, 
and  under  their  power  of  attorney,  for  a  renewal 
of  the  licence  to  the  occupier,  who  appeared,  but 
stated  that  he  did  not  wish  for  a  renewal    No- 
objection  was  made  to  the  renewal  on  any  of  the 
grounds  specified  in  32  &  33  Vict.  0.  27,  which 
act  applied  to  the  occnpier*s  licence.    The  justices 
refused    the    application,  and    the   appellanta 
appealed  to  quaiW  sessions  in  their  own  names 
as  mortgagees,  and  also  as   attorneys  of  the 
occupier  and  in  his  name,  and  for  and  on  his 
behalf.      At  the  hearing  the  occupier   again 
appeared,  and  stated  that  he  did  not  wish  the 
licence  to  be  renewed,  and  the  quarter  sessions- 
thereupon  affirmed   the  order  of   the  licensing 
justices : — Held,  first,  that  the  appellants  were 
persons  aggrieved,  within  9  Geo.  4,  c.  61,  8.  27, 
by  the  refusal  of  the  licensing  justices  to  renew 
the  occupier's  licence,  and  were  tiieref  ore  entitled 
to  appeal  to  quarter  sessions  ;  secondly,  that  upon 
the  facts  stated  the  licensing  justices  and  the 
court  of  quarter  sessions  were  bound  to  grant  the 
application  of  the  appellants  for  a  renewal  of  the 
licence  to  the  occupier.     Oarrett  v.  Middlesex 
JJ.,  or  Reg,  v.  Garrett^  53  L.  J.,  M.  C.  81 ;  12 
Q.  B.  D.  620  ;  32  W.  B.  646  ;  48  J.  P.  357. 

Borough  or  County  Seisioiu.] — Under  9  Geo.  4, 
c.  61,  s.  27,  an  app^  lay  to  the  county  quarter 
sessions  against  the  refusal  of  justices  in  special 
sessions  to  grant  an  alehouse  licence.  R^g.  v. 
i>eaOTe,2Q.  B.96  ;  1  G.&D.192  ;  10  L.  J.,M.C.126 

In  a  borough  having  a  separate  court  of  quarter 
sessions  under  5  &  6  WilL  4,  c.  76,  s.  103,  the 
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recorder  cannot  try  an  appeal  against  such 
refusal,  that  power  being  withheld  from  him  by 
8.  105.  Ih.  S.  P.,  Reg.  v.  Ckkslchum  or  Brigtol 
Recorder,  4  El.  &  Bl.  265  ;  24  L.  J.,  M.  C.  43 ; 
1  Jur.  (N.S).  373  ;  3  W.  R.  69. 

But  an  appeal  against  refusal  of  a  licence  by 
justices  of  sudi  borough  may  still  be  tried  at 
the  quarter  sessions.    Ih. 


for  a  mandamus  for  a  rehearing : — Held,  that  a 
mandamus  should  not  be  granted.  Reg.  v. 
YorJukire,  IF.  i2.,  JJ.,  Hill,  JSx  parte,  69  J.  P. 
278. 


Admissibility  of  Fresh  Xvidenos.] — ^An  appli- 

•cation  for  a  licence  for  beer  to  be  consumed  on 

premises  not  licensed  before,  was  refused  on  the 

:ground  that  there  was  no  want  of  a  new  beer- 

liouse  in  the  neighbourhood.    On  appeal  to  the 

quarter  sessions  the  justices  refused  to  receive 

•evidence  to  support  this  ground  of  refusal : — 

Held,  that  this  decision  was  wrong,  and  that  such 

•an  inquiry  may  be  gone  into,  this  application  not 

•coming  within  either  of  the  cases  where,  under 

32  &  33  Vict.  c.  27,  ss.  8,  19,  the  grounds  of 

refusal  are  limited.     Reg.   v.  Lancashire  J  J., 

Tyton,  In  re,   40   L.  J.,   M.   C.  17  ;    L.   R.   6 

•Q.  B.  97  ;  23  L.  T.  461  ;  19  W.  R.  204. 

At  an  annual  licensing  meeting  a  certificate 
for  the  sale  of  beer,  &c.,  to  be  consumed  on  the 
premises,  was  refused  in  respect  of  a  house 
whereof  a  licence  was  in  force  on  the  1st  of  May, 
1869,  for  the  sale  by  retail  of  beer,  &c.,  to  be 
•consumed  on  the  premises.  The  ground  of 
refusal  was  that  the  applicant  failed  to  give 
•satisfactory  evidence  Of  character.  At  an  appeal 
to  the  quarter  sessions  evidence  not  before  given 
jfit  the  licensing  meeting  was  tendered : — Held, 
that  the  appellant  had  a  right  to  a  rehearing  of 
the  case  at  the  quarter  sessions,  and  that  fresh 
•evidence  was  therefore  admissible.  R^cg.  v.  Pil- 
^grlm,  40  L.  J.,  M.  C.  3 ;  L.  R.  6  Q.  B.  89  ; 
*23  L.  T.  410  ;  19  W.  R.  99. 

Fresh  Oronnd  of  Objection.] — ^Where  justices 
Ihave  refused  a  renewal  of  an  "on"  beer  licence 
existing  before  1869,  upon  one  of  the  grounds 
specified  in  s.  8  of  32  &  33  Vict.  c.  27,  the 
•quarter  sessions  upon  appeal  may  determine  the 
•case  upon  another  of  the  gi'ounds  specified, 
provided  the  notice  of  objection  sets  out  the 
latter  ground.     Whiff  en  v.  JHi/th,  infra,  col.  440. 

The  holder  of  an  "  on  "  beer  licence  existing 
l)efore  1869  applied  for  a  renewal.  No  notice 
•of  opposition  was  seiTod  upon  him,  but  the 
justices  refused  the  renewal  on  the  ground  of 
pei'sonal  unfitness  of  the  licensee.  The  licensee 
appealed  to  quarter  sessions,  and  seven  days 
before  the  hearing  of  the  appeal  a  notice  of 
•opposition  was  given  by  the  police  : — Held,  that 
the  quarter  sessions  had  no  jurisdiction  to  enter- 
tain such  grounds  of  opposition.  Jloikingg  v. 
Powell,  55  J.  P.  358. 


Bes  Judicata.] — After  the  licensed  tenant 


liad  gone  out  of  occupation,  and  before  the 
licence  expired,  H.,  as  a  new  tenant,  applied  to 
the  general  annual  licensing  meeting  for  the 
renewal  to  him  of  a  licence  of  a  beei'house, 
licensed  before  and  continuously  since  Ist  May, 
1869,  but  it  was  refused  on  the  ground  of  the 
'disoi-derlv  character  of  the  house.  From  this 
refusal  H.  appealed  to  quarter  sessions,  and 
the  appeal  was  dismissed  after  a  full  hearing. 
After  the  expiration  of  the  licence,  H.  applied  to 
the  special  sessions  for  a  new  licence  in  his  own 
name,  which  was  refused  on  the  same  grounds 
.after  a  full  hearing.  H.  appealed  to  quarter 
sessions,  who  refused  to  rehear  the  evidence,  and 
•dismissed  the  appeal  as  res  judicata.    H.  applied 


Grounds  of  BeAisal  to  renew  licence  not 

stated — ^Dnty  of  Quarter  Sessions.] — Licensing 
justices  refused  to  renew  the  licence  of  the 
appellant  in  respect  of  a  beerhouse  which  had 
been  licensed  on  and  ever  since  Ist  May,  1869, 
and  stated  no  grounds  for  their  refusal.  On 
appeal,  the  court  of  quarter  sessions  declined 
to  decide  in  favour  of  the  appellant,  merely  on 
the  ground  that  the  licensing  justices  had  not 
stated  the  grounds  of  their  r^usaL  The  appel- 
lant'^then  withdrew  from  the  proceedings,  and 
the  court  of  quarter  sessions  proceeded  with 
the  hearing  of  the  appeal  on  its  merits,  and 
afiirmed  the  decision  of  the  licensing  justices  : — 
Held,  that  the  court  of  quarter  sessions  had 
heard  and  determined  the  appeal,  and  that  a 
rule  nisi  for  a  mandamus,  requiring  that  court  to 
hear  and  determine  it,  ought  not  to  be  granted. 
Gorman,  Ex  parte,  63  L.  J.,  M.  C.  84 ;  [1894] 
A.  C.  23  ;  6  R.  89  ;  70  L.  T.  46 ;  58  J.  P.  316— 
H.  L.  (E.) 

Behearing  —  Waiver  of  Irregularity  hj 
Appearance.] — At  an  annual  licensing  meeting 
an  objection  was  raised  to  the  renewal  of  the 
licence  of  the  appellant,  the  tenant  of  a  beer- 
house licensed  prior  to  1st  May,  1869,  and  the 
justices  directed  that  notice  of  objection  should 
be  given  to  him,  under  s.  42  of  the  Licensing 
Act,  1872,  and  adjourned  the  meeting.  This 
notice  was  given  by  the  superintendent  of 
police,  and  did  not  express  on  the  face  of  it  that 
it  was  given  by  direction  of  the  justices.  The 
grounds  stated  in  the  notice  were  that  persons 
had  been  found  drunk  and  disorderly  on  the 
premises,  and  that  persons  of  bad  character 
frequented  the  premises.  The  appellant  attended 
at  the  adjourned  meeting,  and  the  justices 
refused  to  renew  the  licence  on  the  groimd  that 
he  had  not  produced  satisfactory  evidence  of 
good  character.  On  appeal  to  quarter  sessions 
the  court  refused  to  renew  the  licence  on  the 
ground  that  the  house  was  frequented  by  bad 
characters.  On  a  case  stated  : — Held,  that  the 
absence  of  intimation  that  the  notice  was  given 
by  direction  of  the  justices  was  an  inxigularity 
which  was  waived  by  the  appearance  of  the 
appellant.  Whiffen  v.  BlytK  61  L.  J.,  M,  C.  82  ; 
[1892]  1  Q.  B.  362  ;  66  L.  T.  333;  40  W.  R. 
293  ;  56  J.  P.  325— C.  A. 

Kotioe  of  Appeal — Irregularity.] — The  notice 
would  not  have  been  irregular  if  it  had  stated 
that  it  was  given  by  the  superintendent  of  police, 
or  by  the  clerk  to  the  justices  "  by  direction  of 
the  justices  sitting  at  the  general  annual  licensing 
meeting."     Ih. 

Invalid    Kotioe — Xandamns    to    Petty 

Bessions.] — ^Where  a  person  applies  for  the 
renewal  of  a  licence  that  is  refused,  and  he 
appeals  to  quarter  sessions  but  gives  an  invalid 
notice  of  appeal,  he  is  not  entitled  to  a  mandamus 
to  petty  sessions  to  rehear  the  application.  Reg. 
V.  (ilmiceMer  JJ.,  Reg.  v.  Br'mtol  JJ.,  5  R.  276  ; 
68  L.  T.  225  ;  41  W.  R.  379  ;  57  J.  P.  486. 


On  whom  Benred.] — Justices,  when  act- 
ing as  licensing  justices,  under  9  Geo.  4,  c.  61, 
are  a  "court  of  summary  jurisdiction"  within 
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the  meaning  of  the  Summnry  Jurisdiction  Acts, 
and  the  Interpretation  Act,  1889,  s.  13,  sub-s.  11; 
and  consequently  the  provisions  of  s.  31  of  the 
Summary  Jurisdiction  Act,  1879,  as  to  service  of 
notice  of  appeal  on  the  justices*  clerk.  Jf^ff.  v. 
Glam4)rgannhire  JJ,,  61  L.  J.,  M.  C.  169 ;  [1892] 
1  Q.  B.  621  ;  66  L.  T.  444  ;  40  W.  R.  436 ;  56 
J.  P.  437— C,  A.  But  see  Brndter  v.  Kent  JJ., 
infra,  col.  443. 


Seirioe  of  Kotioe  on  **  the  other  Partj  " 

— Saperintendent  of  Polioe  opposing  Benewid.! 

— ^Where  a  superintendent  of  police  has  served 
notice  of  opposition  to  the  renewal  of  a  licence, 
and  has  appeared  before  the  licensing  justices  in 
support  of  his  opposition,  he  is  "the  other  party" 
to  the  proceedings  within  the  meaning  of  s.  31  of 
the  Summary  Jurisdiction  Act,  1879 ;  a  person 
aggrieved  by  the  refusal  of  the  justices  to  renew 
the  licence  must,  therefore,  as  a  condition  prece- 
dent to  the  hearing  of  his  appeal  to  quarter 
sessions,  serve  upon  the  superintendent  notice  of 
his  intention  to  appeal.  Bm.  t.  Glamorganshire 
JJ.J  supra ;  and  Price  t.  James,  infra,  col.  442, 
followed.  Reg.  v.  Gloueest^r  JJ.,  Beg.  v.  Bristol 
J  J.,  6  R.  276  ;  68  L.  T.  225 ;  41  W.  R.  379  ;  57 
J.  P.  486. 

Time  Preicribed.] — Notice  of  appeal  from 

the  licensing  justices  of  quarter  sessions  under 
the  Alehouse  Act,  1828  (9  Geo.  4,  c.  61),  s.  57, 
should  now  be  given  in  accoi-dance  with  the  pro- 
Tisions  of  s.  51,  sub-s.  2,  of  the  Summary  Juris- 
diction Act,  1879,  within  seven  days  after  the 
day  on  which  judgment  was  given.  Beg.  v. 
Yorkshire,  \V.  B.,  JJ.,  Hawkins^  Ex  parte,  64 
L.  J.,  M.  C.  192. 

ICijoTity  of  Jtutlcei  present— Some  Jnstioes 
reftuing  to  Vote.] — At  an  appeal  to  quarter 
sessions  from  a  refusal  to  renew  a  licence,  sixteen 
justices  were  present  and  heard  the  case,  but  two 
refused  to  vote,  while  eight  were  for  renewing 
the  licence,  and  six  were  against  it : — Held^ 
that  the  whole  sixteen  justices  must  be  counted, 
and  there  being  no  majority  in  favour  of  the 
renewal,  the  result  wsa  that  it  was  refused. 
Garton  v.  Southampton  J  J.,  57  J.  P.  328. 

Court  equally  divided— Withdrawal  of  one 
Jnstloe.] — Upon  hearing  an  appeal  from  a  refusal 
by  licensing  justices  to  renew  the  licence  of  a 
public-house,  the  court  of  quarter  sessions  was 
equally  divided.  Ultimately  a  justice  who  was 
in  favour  of  allowing  the  appeal  withdrew  from 
the  court,  and  the  remaining  members  of  the 
court  dismissed  the  appeal.  The  appellant 
applied  for  a  rule  nisi  for  a  mandamus  requiring 
the  court  of  quarter  sessions  to  hear  and  deter- 
mine the  appeal : — Held,  (i.)  that  s.  9  of  the 
Licensing  Act,  1828  (9  Geo.  4,  c.  61),  did  not 
apply  to  the  determination  of  appeals  at  quarter 
sessions,  and  (ii.)  that  it  was  competent  for  the 
justices  who  composed  the  court  after  the  with- 
drawal of  the  retiring  member  to  decide  the  case ; 
and  that  therefore  the  appeal  had  been  heard 
and  determined,  and  a  rule  nisi  for  a  mandamus 
ought  not  to  be  granted.  Evans,  Ex  parte, 
63  L.  J.,  M.  C.  81  ;  [1894]  A.  C.  16  ;  6  R.  82  ; 
70  L.  T.  45  ;  58  J.  P.  260— H.  L.  (E.) 

Appeal  by  way  of  Speeial  Case— Power  of 
Jnstioes.] — Justices  when  acting  as  licensing 
justices  are  a  **  court  of  summary  jurisdiction," 
and  the  proyisions  of  s.  33  of  the  Summary  Juris- 
diction Act,  1879,  giving  justices  power  to  state 


a  case  on  a  question  of  law,  apply  to  such  a 
court.  Beg.  v.  Glamorganshire  J  J.,  61  L.  J.. 
M.  C.  169 ;  [1892]  1  Q.  B.  621  ;  66  L.  T.  444  ; 
40  W.  R.  436 ;  56  J.  P.  437— C.  A.  But  sec 
Boulter  v.  Kent  JJ.,  infra,  col.  443. 


Parties  —  Respondent.]— When   a  case 


was  stated  in  reference  to  the  refusal  of  a  licence, 
the  superintendent  of  police  of  the  division,  who* 
had  appeared  to  oppose  the  licence  before  the 
justices,  and  to  whom  notice  in  writing  of  the 
appeal  had  been  given  by  the  appellant,  was- 
rightly  constituted  respondent.  Price  v.  James, 
61  L.  J.,  M.  C.  203;  [1892]  2  Q.  B.  428 ;  67  L.T:. 
543  ;  41  W.  R.  57;  56  J.  P.  471—0.  A. 

Costs.] — The  sessions  hearing  an  appeal  against 
the  refusal  of  justices  to  grant  a  licence,  cannot 
adjourn  such  appeal  to  a  subsequent  session  for 
the  purpose  of  awarding  costs  there,  after  taxa- 
tion in  the  interval.  Beg.  v.  Belton,  11  Q.  B.. 
379  ;  3  New  Sess.  Gas.  77 ;  17  L.  J.,  M.  C.  70. 

Upon  appeal  against  an  order  refusing  a  licence,, 
under  9  Geo.  4,  c.  61,  the  sessions  in  October  dis- 
missed the  appeal,  and  ordered  the  appellant 
forthwith  to  pay  to  the  respondents,  or  to  whom 
they  should  appoint,  certain  costs.    The  order 
was  drawn  up  with  a  blank  for  the  amount  of 
the  costs.       The  sessions  were   adjourned    to- 
November,  and  in  the  interval  the  clerk  of  the 
peace  taxed  the  costs,  and  inserted  the  amount 
in  the  order.      The    January  quarter  sessions- 
estreated  the  recognizances  of  the  appellant  and 
his  sureties,  upon  proof  that  a  demand  had  been 
made  of  the  costs,  and  non-payment : — Held, 
first,  that  12  &  13  Vict.  c.  45,  s.  18,  did  not  take- 
away the  jurisdiction  given  by  9  Geo.  4,  c.  61, 
s.  27,  to  order  costs  on  appeal  from  a  refusal  to- 
grant  an  alehouse  licence,  but  gave  an  additional 
remedy  for  enforcing  such  order.  Beg.  v.  Ely  JJ., 
5  El.  &  Bl.  489  ;  26  L.  J.,  M.  C.  1 ;  1  Jur.  (K.S.) 
1017 ;  4  W.  R.  5. 

Held,  secondly,  that  there  was  no  forfeiture  of 
the  recognizances  at  the  sessions  in  October  or 
November,  and  that  the  January  quarter  sessions 
had  jurisdiction  to  order  the  recognizances  to  be- 
estreated,  under  3  Geo.  4,  c.  46,  s.  2.    Ih. 

Upon  an  appeal  against  a  refusal  of  justices  at 
petty  sessions  to  grant  an  alehouse  licence,  the- 
quarter  sessions  reversed  such  refusal,  and  ordered 
the  licence  to  be  granted,  and  the  quarter  sessions 
further  ordered  the  justices  to  pay  the  appellant 
on  demand  35^.  19«.  10^.  for  nis  costs: — Held,, 
that  that  part  of  the  order  awarding  costs  was 
bad,  inasmuch  as  it  did  not  follow  the  directions 
ns  to  the  payment  of  costs  contained  in  12  &  13- 
Vict.  c.  45,  s.  5,  and  11  &  12  Vict.  c.  43,  s.  27, 
which  require  the  costs  in  the  first  instance  to  be 
paid  to  the  clerk  of  the  peace.  Beg.  y.  Peek, 
20  L.  T.  893. 

Where  licensing  justices,  on  an  appeal  to> 
quarter  sessions  against  the  refusal  of  a  licence, 
themselves  act  as  objectors,  and  actively  oppose 
the  appeal,  they  become  "parties'*  to  the  appeal, 
and  the  quarter  sessions  have  jurisdiction  to- 
refuse  them  their  costs,  or  even,  semble,  to  order 
them  to  pay  costs.  Therefore,  in  such  a  case, 
though  the  appeal  has  been  dismissed,  a  man- 
damus will  not  be  granted  requiring  the  quarter 
sessions  to  award  to  the  licensing  justices  indem- 
nity costs  under  s.  29  of  the  Licensing  Act,  1828. 
But,  semble,  if  the  justices  either  do  not  appear  at 
all  on  the  appeal,  or  appear  only  for  the  purpose  of 
informing  the  quarter  sessions  upon  what  grounds 
they  act^,  they  are  not  ^yarties,  and  are  entitled 
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of  the  excise.  By  11  &  12  Vict.  c.  43,  s.  17, 
summary  convictions  mp'^  be  drawn  up  in  a 
short  form.  But,  by  s.  35,  nothing  in  the  act 
shall  extend  to  any  proceedings  under  or  by  virtue 
of  any  of  the  statutes  relai.ng  to  the  revenue  of 
excise.  A  conviction  under  s.  8  of  4  &  5  WilL  4, 
c.  86,  for  an  offence  against  s.  2  was  drawn  up 
in  the  form  given  by  11  &  12  Vict.  c.  43  :— Held, 
that  the  conviction,  which  was  for  an  offence 
against  a  police  regulation  in  s.  2,  was  sufficient, 
although  there  were  in  the  statute  other  sections 
relating  to  the  revenue  of  excise.  JReg.v,  JBakewell, 
7  EL  &  BL  848  ;  26  L.  J.,  M.  C.  150  ;  3  Jur.  (N.8.) 
1003  ;  5  W.  R.  656. 

Befusing   to  Admit  a  Constable.]  —  A.  was 

licensed  to  sell  beer,  to  be  consumed  in  his 
dwelling-house,  and  in  the  premises  thereunto 
belonging.  Next  to  his  house  was  a  3rard,  and  at 
one  side  of  the  yard,  adjoining  to,  but  not  under 
the  same  roof,  was  an  outhouse  used  as  a  cellar. 
He  refused  to  admit  a  constable  into  his  outhouse 
when  required  to  do  so  : — Held,  that  an  offence 
had  been  committed  under  4  &  5  WilL  4,  c.  85, 
p.  7.  Beg.  v.  Tott,  30  L.  J.,  M.  C.  177 ;  7  Jur. 
(N.S.)  630 ;  4  L.  T.  306  ;  9  W.  R.  663. 

Held,  also,  that  the  penalty  for  a  second  offence 
is  suspension  of  the  licence,  and  that  a  pecuniary 
fine  cannot  be  added.    lb. 


Exciso  Licencei  only.] — ^The  respondent, 


being  a  person  duly  licensed  as  a  dealer  m  spirits 
in  England  under  23  &  24  Vict.  c.  114,  s.  195,  and 
holding  an  additional  excise  licence  authorising 
him  to  sell  by  retail,  in  any  quantity  not  less  than 
one  reputed  quart  bottle,  at  a  shop,  spirits  not  to 
be  drunk  or  consumed  on  the  premises,  under 
24  &  25  Vict.  c.  21,  s.  2,  refus^  to  admit  the 
respondent,  a  constable,  who  demanded  to  enter 
the  appellant's  premises  in  pursuance  of  s.  16  of 
the  Licensing  Act,  1874.  Upon  complaint  by  the 
appellant,  justices  refused  to  convict  the  respon- 
dent : — ^Held,  upon  a  case  stated,  that  s.  16  of 
the  act  of  1874  applies  only  to  premises  in 
respect  of  which  a  licence,  as  defined  by  the 
Licensing  Act,  1872,  s.  74,  has  been  granted  and 
s  in  force,  and  not  to  the  respondent's  premises, 
which  were  required  to  be  licensed  by  the  excise 
only,  and  that  the  justices  were  right.  Harrison 
V.  McVMfel,  50  L.  T.  210  ;  48  J.  P.  469. 

Kot  admitting  Polioe— Wife's  anthority.] 
— C,  a  licensed  publican,  was  summoned  for 
unlawfully  refusing  to  admit  a  constable  con- 
trary to  s.  16  of  the  Licensing  Act,  1874.  The 
constable  had  been  in  the  house  twenty  minutes 
previously,  but,  hearing  a  noise,  desired  to  enter 
again.  C.'s  wife  was  standing  at  the  door,  and 
being  irritated,  told  the  constable  he  should  not 
go  in  till  he  had  heard  her  opinion  of  him.  The 
constable  then  went  in  and  found  C.  serving 
customers,  and  made  no  complaint  of  the  ref usaL 
C's  wife  had  no  general  authority  to  manage  the 
house,  and  was  never  told  by  C.  not  to  a&iit  a 
constable  : — Held,  that  C.*8  conviction  could  not 
be  sustained,  there  being  no  evidence  that  he 
or  any  manager  of  his  had  refused  admission. 
Caiwell  V.  Hundred  Hotue  JJ.,  54  J.  P.  87. 


Intention  of  Constable.] — S.,  a  police 


constable,  within  the  hours  of  closing  on  Sunday, 
knocked  at  the  door  of  a  public-house,  and 
demanded  entry,  the  sole  reason  given  being  that 
he  wanted  to  visit  the  house.  He  was  told  there 
was  no  one  Inside  and  the  door  being  looked  he 


was  refused  entry.  In  point  of  fact  the  con- 
stable's object  was  to  inspect  all  the  licensed 
houses  to  prevent  or  detect  offences,  but  he  had 
no  special  ground  of  suspicion  : — Held,  that  the 
conviction  could  not  be  set  aside  if  the  justices 
were  satisfied  as  to  the  bonft  fide  intention  of  the 
constable  to  prevent  violation  of  the  act.  Reg. 
V.  BohhifU,  48  J.  P.  182. 

A  police  constable  is  not  entitled,  under 
s.  16  of  the  Licensing  Act,  1874,  to  demand 
admittance  to  a  private  room  on  licensed 
premises  merely  upon  the  ground  that  he  desires 
to  prevent  or  detect  any  violation  of  the  pro- 
visions of  the  Licensing  Acts,  1872  and  1874.  In 
order  to  support  a  conviction  of  a  licensed  per- 
son for  refusing  to  admit  a  constable  to  such  a 
room,  there  must  be  some  evidence  affording  a 
reasonable  ground  for  supposing  that  a  breach 
of  the  law  is  taking  plac^  or  is  about  to  take 
place  there.  Duncan  v.  Dowding,  66  L.  J.,  Q.  B. 
362  ;  [1897]  1  Q.  B.  675  ;  76  L.  T.  294  ;  45  W.  R. 
383  ;  18  Cox,  C.  C.  527  ;  61  J.  P.  280. 

Bale  of  Idqaori  in  Unmarked  Xeasnre.] — By 

the  Licensing  Act,  1872,  s.  8,  all  intoxicating 
liquor  which  is  sold  by  retail,  and  not  in  cask  or 
bottle,  and  is  not  sold  in  a  quantity  less  than 
half  a  pint,  is  to  be  sold  in  measures  marked 
according  to  the  imperial  standards.  A  publican, 
being  asked  for  a  pint  of  beer  by  a  customer, 
went  into  an  inner  room,  where  he  drew  the  beer 
into  a  marked  measure  and  poured  it  into  a  jug, 
which  he  then  brought  into  the  room  where 
the  customer  was  sitting  and  handed  to  him. 
The  customer  could  not  see  the  beer  drawn, 
and  never  saw  it  while  in  the  measure.  The 
publican  having  been  convicted  of  an  offence 
under  s.  8  : — Held,  that  the  sale  was  not  complete 
until  the  beer  was  handed  to  the  customer,  that 
the  beer  was  not  sold  in  a  marked  measure  as 
required  by  the  statute,  and  that  the  conviction 
was  right.  Addy  v.  Blake,  19  Q.  B.  D.  478  ;  56 
L.  T.  711 ;  35  W.  R.  719  ;  16  Cox,  C.  C.  259  ;  61 
J.  P.  599. 

A  customer  asked  to  be  served  with  a  "blue" 
of  beer  on  licensed  premises,  and  the  publican 
handed  him  a  vess^  or  blue  containing  beer, 
saying, "  That  is  two-pennyworth."  An  inspector 
of  weights  and  measures  tested  the  blue,  and 
finding  it  contained  one-third  of  a  quart,  there 
being  no  imperial  measure  answ^ering  to  one- 
third  of  a  quart  instituted  proceedings  against 
the  publican  under  s.  8,  and  a  conviction  ensued  : 
— Held,  that  the  conviction  must  be  affirmed. 
Paynfi  v.  TJiomas,  60  L.  J.,  M.  C.  3 ;  63  L.  T. 
456  ;  39  W.  R.  240 ;  17  Cox,  C.  C.  212 ;  54  J.  P.  824. 

Pnblioan — Obligation  to  Supply  Beasonable 
Befireshment  to  all  oomors.] — Per  Holmes,  J. : 
A  publican  is  under  no  legal  obligation  to  supply 
reasonable  refreshment  to  all  comers,  but  nis 
refusal  to  do  so  may  be  a  matter  for  the  licensing 
justices  to  consider.  Beg.  v.  Armagh  JJ.,  [18971 
2  Ir.  R.  57. 


F.  CONVICTION    AND   PUNISHMENT   BY 

JUSTICES. 

1.  Conviction. 

Jnriidiotion— Venne.] — Justices  of  a  county, 
under  18  &  19  Vict.  c.  118,  have  jurisdiction  to 
hear  an  ofEence  of  Sunday  trading  during  the 
prohibited  hours  against  a  beer  retailer,  and  it  is 
not  necessary  to  allege  that  they  are  justices 
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acting  in  and  for  the  petty  eessional  division. 
Jieg.  V.  ShaWf  infra. 

The  jurisdiction  to  convict  of  the  offence  of 
using  a  false  certificate  for  the  purpose  of 
obtaining  a  licence  to  retail  heer,  is  in  the  justices 
acting  in  and  for  the  places  where  the  offence  is 
committed.  Reg.  v.  Waghorti,  1  EL  &  Bl.  647  ; 
22  L.  J.,  M.  C.  60  ;  17  Jur.  786  ;  1  W.  R.  179. 

Seeond  OfliNiM.  j — ^In  August,  1869,  a  beer- 


house keeper  was  convicted  of  keeping  her  house 
open  for  the  sale  of  beer  on  Sunday,  before  half- 
past  twelve  o'clock  in  the  day-time.  On  the  6th 
October,  1869,  she  was  oonvictal  for  refusing  to 
admit  a  constable  to  her  premises  : — Held,  that 
the  justices  had  power,  under  32  &  33  Vict.  c.  27, 
8. 17,  to  treat  this  as  a  second  offence,  and  under 
4  &  5  WilL  4,  c.  87,  s.  7,  to  order  that  she  should 
be  disqualified  from  selling  beer,  &c.,  by  retail, 
for  the  space  of  two  years.  Sh4frt^  Ex  parte, 
39  L.  J.,  M.  C.  63  ;  L.  R.  6  Q.  "B.  174  ;  22  L.  T. 
94. 

Beareh  Warrant  for  Lioenied  PremiMS.] 

-^Complaint  having  been  made  under  s.  11  of 
the  Betting  House  Act,  1853,  a  search  warrant 
was  issued  thereunder,  and  certain  licensed  pre- 
mises searched  by  the  police : — Held,  that  the 
justices  had  jurisdiction  to  issue  the  warrant  in 
respect  of  licensed  premises  :  and  that  the  powers 
of  the  police  under  such  warrant  were  not 
restricted  by  the  words  of  the  section,  "all  such 
persons  found  therein,"  to  all  such  persons  as 
were  actually  engaged  in  contravening  the  Bet- 
ting House  Act,  or  in  aiding  and  abetting  the 
contravention  thereof.  Anderson  v.  Hume,  46 
J.  P.  825. 

Preeeedings — Validity  of  Indiotment.] — ^An 
indictment  alleged  that  K.  was  licensed  to  sell 
beer  by  retail  on  the  premises  ;  that  he  was  duly 
summoned  to  appear  before  justices  acting  in  and 
for  a  county  to  answer  an  information  and 
complaint  for  selling  beer  in  his  house  during  the 
prohibited  hours  on  a  Sunday ;  that  he  appeared 
at  the  petty  sessions ;  and  that  the  defendant 
appeared  as  a  witness  for  him,  and  committed  the 
alleged  perjury.  At  the  trial  it  appeared  that  a 
policeman  reported  the  case  to  his  superintendent, 
who  went  to  the  clerk  of  the  justices  and  narrated 
what  the  ix)liceman  had  said,  whereupon  the 
clerk  filled  up  a  blank  summons  against  E.  The 
superintendent  took  the  summons  to  a  justice, 
who  read  it  and  signed  it  without  further  inquiry, 
and  the  summons  was  served  on  K.  K.  appeared 
in  pursuance  of  it,  and  called  the  defendant  as 
his  witness : — Held,  that  it  was  not  necessary  on 
the  trial  of  the  indictment  to  prove  that  an 
information  was  laid  as  the  basis  of  the  sunmions. 
Heg.  V.  67///M5,  11  Jur.  (N.S.)  416  ;  12  L.  T.  470  ; 
13  W.  R.  692  ;  10  Cox,  C.  C.  66. 

Validity  of  Oonviotioni — ^VeooiMry  Form.] — 
A  conviction  for  keeping  open  a  beer-house,  at 
times  prohibited  by  the  order  of  justices,  under 
11  Geo.  4  &  1  Will.  4,  c  64,  and  4  &  5  Will.  4, 
c.  85,  is  bad,  if  it  omits  to  aver  that  the  justices 
made  such  an  order,  and  to  state  the  particular 
time  at  which  the  beer-house  was  so  kept  open. 
^'ewnuln  v.  Hardwiek,  3  N.  &  P.  868 ;  8  A.  &  E. 
124  ;  1  W.  W.  &  H.  284  ;  7  L.  J.,  M.  C.  101 ;  2 
Jur.  493. 

A  conviction  under  11  Geo.  4  &  1  Will.  4,  c.  64, 
and  4  &  5  WilL  4,  c  85,  for  keeping  a  house  open 
for  the  sale  of  beer,  and  selling  b^,  and  suffer- 
ing it  to  be  drunk  on  the  premises,  at  a  time  of 


day  prohibited  by  an  order  of  justices,  and  fining 
the  party  chai*ged  in  a  single  penalty  for  "  the 
offence,"  is  bad,  as  it  charges  three  distinct 
offences.  Newman  v.  Bendyahe,  2  P.  &  D.  340  ; 
10  A.  &  E.  11 ;  8  L.  J.,  M.  C.  58. 

In  a  conviction  under  11  Geo.  4  &  1  WilL  4,  c. 
64,  s.  13,  and  4  &  5  WilL  4,  c.  85,  awarding 
penalties  against  a  publican  for  permitting  dis- 
orderly conduct  in  his  house,  it  is  not  necessary 
to  state  that  the  house  was  in  the  division  for 
which  the  justices  acted.  Wray  v.  Thke,  12 
Q.  B.  492  ;  3  New  Sess,  Cas.  290  ;  17  L.  J.,  M.  C. 
183  ;  12  Jur.  936. 

It  need  not  be  averred  in  such  conviction  that 
the  penalty  was  proceeded  for  within  three 
calendar  months  next  after  committing  the 
offence.    Ih. 

It  is  sufficient  in  such  conviction  (being  sub- 
sequent to  4  &  5  Will.  4,  c.  85),  and  in  a  warrant 
founded  on  it,  to  allege  that  the  publiean,  being 
a  seller  of  beer  by  retail,  and  licensed  to  sell  the 
same  by  retail,  to  be  drunk  and  consumed  in  and 
upon  his  premises,  under  the  provisions  of  the 
statutes  in  that  case  made  and  provided,  per- 
mitted, &c.,  against  the  tenor  of  the  licence 
granted  to  him  under  the  provisions  of  the  said 
statutes,  and  contrary  to  the  form  of  the  said 
statutes,  without  further  pointing  out  the  statutes; 
and  the  mention  of  **  statutes "  (not  statute)  is 
correct.    Ih, 

The  charge  in  such  conviction  of  permitting 
"drunkenness  and  other  disorderly  conduct 
against  the  tenor  of  such  licence,  not  naming  the 
parties  who  were  permitted  to  misbehave,  nor 
stating  the  terms  of  the  licence,  is  not  too  vague, 
nor  is  the  charge  double.    Ih, 

In  such  conviction  the  words  "this  being 
adjudged  to  be  his  second  offence  against  the 
provisions  of  the  aforesaid  statutes  "  are  a  suffi- 
cient adjudication  on  that  point,  under  s.  13  of  11 
Geo.  4  &  1  WilL  4,  c.  64,  without  further  shewing 
the  nature  of  the  first  offence.    Ih. 

The  justices  having  awarded  a  penalty  of  10^., 
one  moiety,  after  deducting  costs  of  conviction, 
to  the  use  of  A.,  and  the  other  moiety,  after 
deducting  the  costs  as  aforesaid,  to  the  use  of  B. : 
— Held,  that  the  penalty  was  well  imposed,  and 
the  adjudication  not  made  bad  by  the  award  of 
costs.    Ih, 

A  conviction  under  4  &  5  WilL  4,  c.  85,  s.  8,  for 
signing  a  false  certificate  to  enable  a  person  to 
obtain  a  licence  for  the  sale  of  beer,  drawn  up 
according  to  the  form  in  Sched.  I.  (1)  to  11  &  12 
Vict.  c.  48,  is  valid.  Beg,  v.  Bakewell,  7  EL  &  BL 
848  ;  26  L.  J.,  M.  C.  150  ;  3  Jur.  (K.S.)  1003  ;  6 
W.  R.  605. 

2.  Penalties. 

By  whom  Beeoverable.] — By  11  Geo.  4  &  1 
WilL  4,  c  64,  s.  15,  penalties  are  recoverable 
upon  the  information  of  any  person  before  two 
justices,  acting  in  petty  sessions,  in  and  for  the 
division  and  place  in  which  the  house  is  situate 
where  the  offence  was  committed.  Beg.  v.  Baw^ 
linsy  8  Gar.  &  P.  439. 

To  whom  Payable.]  —  When  justices  of  a 
borough,  which  has  a  separate  commission  of  the 
peace,  but  not  a  separate  court  of  quarter  ses- 
sions, in  the  exercise  of  their  summary  juris- 
diction, impose  penalties  for  offences  against 
the  general  law,  tney  act  for  the  county,  and  the 
penalties  must,  under  11  &  12  Vict,  c  43,  s.  31, 
be  paid  over  by  their  clerk  to  the  treasurer  of 
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the  county  or  place  to '  the  <}uart^r  sessions  of 
whioh  the  appeal  from  their  decision  lies :  and 
it  makes  no  difference  that  the  borough  has  a 
separate  commission  of  the  peace.  Winn  v. 
Mo99fnan,  38  L.  J.,  Ex,  200  ;  L.  R.  4  Ex.  292  ;  20 
L.  T.  672  ;  17  W.  R.  924. 

The  24  &  25  Vict.  c.  75,  s.  4,  which  declares 
that  in  9  Geo.  4,  c.  61,  the  words  '*  county  or 
place''  include  any  borough  having  a  separate 
commission  of  the  peace,  though  not  a  separate 
court  of  quarter  sessions,  only  applies  to  the 
power  of  granting  and  withdrawing  licences 
contained  in  that  act,  and  does  not  affect  the 
application  of  penalties  fixed  by  s.  26.    Tb, 

A  penalty  imposed  under  9  Geo.  4,  c.  61,  s.  26, 
by  justices  for  a  borough  which  has  a  commis- 
sion of  the  peace,  but  no  court  of  quarter  ses- 
sions, is  payable  to  the  treasurer  of  the  county 
in  which  such  borough  is  situate,  and  not  to  the 
treasurer  of  the  borough  on  account  of  the 
borough  fund.  Reg,  v.  Dale^  1  Dears.  G.  0  37  ; 
22  L.  J.,  M.  C.  44  ;   17  Jur.  47  ;   6  Cox,  G.  C.  93. 

Impriionment  on  Kon-payment — Order  intra 
Tires  —  Diitresi.] — The  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  49),  s.  21,  sub-s.  3, 
does  not  apply  to  the  Licensing  Act,  1872  (35  & 
36  Vict.  c.  94),  s.  3,  sub-s.  1,  s.  51,  sub-s.  2,  so  as 
to  give  justices  jurisdiction  to  order  imprison- 
ment for  non-payment  of  a  penalty  exceeding  52., 
under  s.  3,  without  fi.rst  ordering  a  distress.  By 
the  Licensing  Act,  1872,  s.  2,  an  unlicensed  person 
selling  intoxicating  liqaors  is  liable  to  a  penalty 
or  to  imprisonment : — Held,  that  a  conviction 
imposing  a  penalty  exceeding  52.,  and,  in  default 
of  payment,  imprisonment,  was  bad.  Clew^  In 
re,  51  L.  J.,  M.  C.  140 ;  8  Q.  B.  D.  511  •  46  L.  T. 
482  ;  30  W.  R.  704  ;  46  J.  P.  534. 

By  the  Licensing  Act,  1872  (35  k,  36  Vict.  c. 
94),  s.  3,  a  person  who  sells  beer  without  a  licence 
is  liable  for  a  first  offence  to  a  penalty  of  502.  or 
imprisonment  with  or  without  nard  labour  for  a 
month.  By  s.  51,  where  a  court  of  summary 
jurisdiction  bas  ordered  a  distress  to  be  made  in 
default  of  payment  of  a  penalty,  the  court  may 
order,  in  default  of  the  said  sum  being  paid  as 
directed,  that  the  person  liable  to  pay  the  same 
shall  be  imprisoned  for  a  period  not  exceeding 
six  months  in  cases  where  the  penalty  amounts 
to  502.  B.  was  convicted  before  justices  for 
selling  beer  without  a  licence,  and  fined  502. 
He  confessed  himself  unable  to  pay,  and  was 
forthwith  committed  by  the  justices  to  prison 
for  six  months  without  any  distress  having  been 
made : — Held,  that  the  justices  had  exceeded 
their  jurisdiction,  inasmuch  as  the  issue  of .  a 
warrant  of  distress  was  necessary  in  all  cases  to 
make  s.  51  applicable.  Brown,  Ex  parte,  47 
L.  J.,  M.  G.,  108  ;•  3  Q.  B.  D.  545  ;  38  L.  T.  682 ; 
26  W.  R.  757. 

Distreis  Warrant,  Form  of.] — It  is  no  objec- 
tion to  the  warrant  of  distress  that  it  ordered  the 
,  money  levied  to  be  paid  to  the  justices,  in  order 
that  they  might  dispose  of  the  same  as  directcxl 
by  the  conviction.  Wrayv.  Toike,  12  Q.  B.  492  ; 
3  New  Sess.  Gas.  290  ;  17  L.  J.,  M.  G.  183 ;  12 
Jut.  936. 

3.  FOEPEITURE. 
I 

Of  Lioence.] — The  justices  are  not  warranted 
in  adjudicating  a  forfeiture  of  the  licence 
without  legal  proof  of  a  former  conviction ;  a 
mere  reference  to  the  records  of  the  petty  ses- 
sions where  former  convictions  were  entered, 


will  not  suffice.  Crou  v.  WatU,  13  G.  B.  (N.S.) 
239 ;  32  L.  J.,  M.  G.  73  ;  9  Jur.  (NJ9.)  776  ;  7 
L.T.  463;  11  W.  R.  210. 


Indorsement  on  Licence.] — ^A.,  being  the 


owner  of  a  licensed  public-house,  was  on  the  3rd 
of  Jun<e,  1879,  convicted  of  an  offence  against 
the.b'censing  acts,  which  conviction  was  directed 
to  be  endorsed  on  his  licence,  and  again,  on  the 
18th  of  October,  1881,  he  was  convicted  of  a 
similar  offence,  and  the  conviction  was  ordered 
to  be  recorded  on  his  licence.  A.,  in  the  usual 
manner,  received  a  renewal  of  his  licence  on  the 
10th  of  October,  1882,  and  the  renewal  being 
always  in  the  form  of  a  new  licence,  and  the  old 
licence  being  given  up,  there  were  no  convictions 
actually  recorded  on  the  licence  he  then  received. 
On  the  17th  of  October,  1882,  A.  was  again  con- 
victed of  an  offence  against  the  Licensing  Act^ 
but  the  magistrates  did  not  direct  the  conviction 
to  be  indorsed  on  the  licence  after  this  last 
conviction.  A.  continued  his  business  as  a 
publican,  and  the  police  issued  a  summons 
against  him  for  selling  intoxicating  liquors 
without  a  licence,  and  the  magistrates  convicted 
him  on  the  ground  that  the  conviction  of  the 
17th  of  October,  1882,  had  caused  a  forfeiture 
of  the  licence.  On  an  application  by  A.  for  & 
certiorari : — Held,  that,  in  order  to  work  a  for- 
feiture of  a  licence,  it  was  not  necessary  that  the 
justices  should  direct  the  third  conviction  to- 
be  recorded  on  the  licence,  nor  that  the  three 
convictions  should  be  made  within  the  same 
Licensing  year.    Beg.  v.  Corlt  JJ,,  12  L.  R.,  Ir.  167. 

Of  Liqaors  kept  for  Illegal  PnrpoMS.] — Where 
liquors  kept  for  unlawful  sale  have  been  seized 
under  33  &  34  Vict.  c.  29,  s.  15  (repealed),  the 
justices  cannot  order  them  to  be  sold  without 
giving  the  person,  upon  whose  premises  they  are 
seized,  an  opportunity  of  being  heard,  and  of 
shewing  that  the  seizure  was  wrong,  and  that 
the  sale  ought  not  to  take  place.  GUI  v.  Bright^ 
41  L.  J.,  M.  C.  22  ;  25  L.  T.  591 ;  20  W.  R.  248. 


4.  Appeals. 

Conyiction  of  Tenant— Forfeiture  of  Lioence — 
Application  by  Owner  for  Licence — ^Refusal — 
lUght  of  Appeal.] — The  appeal  clauses  of  9  Geo.  4,. 
c.  61  (the  Intoxicating  Liquors  Licensing  Act, 
1828),  are  incorporated  in  37  &  38  Vict.  c.  49  (the 
Licensing  Act,  1874),  s.  15,  and  therefore  when 
the  licence  of  a  public-house  keeper  is  forfeited 
by  conviction  under  35  &  36  Vict.  c.  94,  s.  9,  and 
the  owner  of  the  premises  duly  applies  under  37 
&  38  Vict.  c.  49,  s.  1 5,  to  special  sessions  for  a 
licence  and  it  is  refused,  ,he  has  a  right  of  appeal 
to  quarter  sessions.  Reg.  or  Neujton  v.  Wett 
Riding  JJ.,  52  t.  J.,  M.  G.  99 ;  11  Q.  B.  D.  417 ; 
48  J.  P.  149. 


»^ 


Appeal  by  Owner — "  Person  aggrieved 

— ^Record  of  Conviction  on  Licence.^ — vVhere  a 
licensed  person  is  convicted  of  an  offence  under 
the  Licensing  Acts,  1872-74,  and  the  justices 
direct  the  conviction  to  be  recorded  on  his 
licence,  the  owner  of  the  licensed  premises,  who 
was  not  and  could  not  have,  been  a  party  to  the 
proceedings  before  the  justices,  is  not  a  "  person 
aggrieved"  within  s.  52  of  the  act  of  1872,  and 
has  no  right  of  appeal  against  the  ordei*.  Reg, 
V.  Andover  JJ.,  55  L.  J.,  M.  C.  143  ;  16  Q.  B.  D. 
711  ;  56  L.  T.  23  ;  34  W.  R.  456 ;  50  J.  P.  549. 
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VotiM  of— -To  whom.] — On  an  appeal  against 
a  oonviction  of  two  justices  under  9  Geo.  4,  c.  61, 
notice  must  be  given  to  both  the  justices  who 
appear  to  have  made  the  conyiction.  Reg,  v. 
Cheshire  JJ..  3  P.  &  D.  23,  n. ;  11  A.  &  E.  139  ; 
9  L.  J.,  M.  C.  89. 

Bui&oienoy  of.] — C.  was  convicted  by 

justices  of  the  Cinque  Forts,  sitting  at  Bamsgate, 
for  being  found  drunk,  under  the  Licensing  Act, 
1872  (35  &  36  Vict.  c.  94),  s.  12.  Five  days 
afterwards  he  served  upon  the  clerk  to  the 
justices,  sitting  at  Bamsgate,  a  notice  of  appeal, 
purporting  to  be  in  accordance  with  s.  52,  sub-s. 
2,  but  addressed  generally  to  the  justices  of  the 
Cinque  Ports,  and  the  respondent.  Neither  of 
the  justices  who  heard  the  complaint  received 
any  notice  of  appeal.  The  recorder  at  quarter 
sessions  held  the  notice  bad,  and  did  not  proceed 
on  the  merits.  He  granted  a  case,  however,  as 
to  the  sufficiency  of  the  notice  of  appeal:— 
"Held,  that  this  was  not  notice  to  the  court  of 
summary  jurisdiction  of  the  appellant's  intention 
to  appeal  within  the  words  of  sub-s.  2  of  s.  52, 
and  that  the  recorder  was  not  bound  to  hear  the 
cose  on  the  merits,  if  he  considered  he  had  no 
jurisdiction.  CurtU  v.  Bus*,  47  L.  J.,  M.  0.  36  ; 
3  Q.  B.  D.  13  ;  37  L.  T.  633 ;  26  W.  B.  210. 

Beoognizances.] — By  the  Licensing  Act,  1872 
(36  &  36  Vict.  c.  94),  s.  52,  any  person  aggrieved 
by  any  order  or  conviction  made  by  a  court 
of  summary  jurisdiction  may  appeal  therefrom, 
subject  to  the  conditions  and  regulations  follow- 
ing :— (2)  The  appellant  shall  within  seven  days 
after  the  cause  of  appeal  has  arisen,  give  notice 
to  the  other  party  and  to  the  court  of  summary 
jurisdiction  of  his  intention  to  appeal  and  of  the 
ground  thereof.  (3)  The  appellant  immediately 
after  such  notice  shall  enter  into  a  recognizance 
before  a  justice  with  two  sureties,  conditioned 

Eersonally  to  bring  such  appeal,  &c. — At  the 
earing  of  an  appeal  under  tne  above  section  it 
appeared  that  notice  of  appeal  was  given  on 
Monday,  March  1 0th,  and  that  the  recognizance 
was  entered  into  on  Friday,  March  14th.  No 
explanation  of  the  delay  being  offered,  the 
quarter  sessions  dismissed  the  appeal :— Held, 
upon  application  for  a  mandamus  for  the  sessions 
to  hear  the  appeal,  the  affidavits  accounting  for 
the  delay  ought  not  to  be  considered,  and  that 
the  sessions  upon  the  evidence  before  them  were 
warranted  in  finding  that  the  recognizance  had 
not  been  entered  into  "immediately"  after  the 
notice.  JReg.  v.  Berkshire  JJ,,  48  L.  J.,  M.  C. 
137  ;  4  Q.  B.  D.  469  ;  27  W.  B.  798. 

Hew  Objeotioni.] — A.  was  convicted  of  know- 
ingly permitting  persons  of  bad  character  to 
assemble  in  his  public-house.  It  was  objected  on 
his  behalf  that  the  persons  assembled  were  there 
only  for  the  purposes  of  refreshment.  The  justices 
being  of  opinion  that  there  was  no  evidence  to 
that  effect,  convicted  him.-  A  case  was  stated 
for  the  opinion  of  the  court  whether,  upon  the 
facts,  the  conviction  was  right  or  wrong.  On 
appeal,  it  was  contended  that  there  was  no 
evidence  that  A.  knowingly  admitted  persons  to 
assemble  : — Held,  that  this  objection,  not  having 
been  raised  before  the  justices,  could  not  be 
raised  upon  appeal.  PurhU  v.  Huxtahle,  1  £1. 
4:  EL  780  ;  28  L.  J.,  M.  C.  221  ;  5  Jur.  (iff.s.)  790. 

Corti.]— By  11  &  12  Vict.  c.  43,  s.  27.  if,  upon 
appeal  from  any  conviction  or  order,  the  quarter 
•essions  shall  order. either  party  to  pay  costs, 


such  order  shall  direct  such  costs  to  be  paid  ta 
the  clerk  of  the  peace,  to  be  by  him  paid  over  to 
the  party  entitled  to  the  same,  and  shall  state 
within  what  time  such  costs  shall  be  paid  ;  and, 
if  the  same  shall  not  be  paid,  any  justice  may 
enforce  payment  by  warrant  of  distress  ;  and,  ii> 
default  of  distress,  may  commit  the  party  for 
three  months.  Sect.  36  repealed  all  acts  and 
parts  of  acts  inconsistent  with  the  provisions  of 
that  act :— Held,  that  s.  27  of  11  &  12  Vict.  c.  43, 
applied  to  all  summary  convictions  and  orders 
of  justices  (except  those  specified  in  s.  36),  and 
orders  of  quarter  sessions  made  on  appeal  from 
them,  and  that  s.  29  of  9  Geo.  4,  c.  61,  which 
was  inconsistent  with  it,  was  repealed  bv  it  and 
by  s.  36.  Reg.  v.  Hellier,  17  Q.  B.  229  ;  *21  L.  J., 
M.  C.  3 ;  15  Jur.  901. 

A  conviction  under  9  Geo.  4,  c.  61,  wa» 
affirmed  on  appeal  at  the  October  quarter  ses- 
sions, 1850,  and  the  defendant  was  ordered  to 
pay  costs  to  the  justices,  amounting  to  20/.  In 
November  he  paid  10/.  on  account.  On  the  8th 
February,  1851,  the  justices  removed  the  order 
into  the  Queen's  Bench  under  12  &  13  Vict.  c. 
45,  8.  18,  for  the  purpose  of  enforcing  payment 
of  the  residue.  On  the  2l8t  February  the 
defendant  applied  to  a  judge  at  chambers  to 
stay  proceedings  on  the  order,  which  was  refused  ;. 
and  on  the  1st  Id  arch  a  fl.  fa.  was  issued  upon 
the  order.  In  Easter  term  the  defendant 
obtained  a  rule  for  setting  aside  the  order  and 
the  fi.  fa. : — Held,  first,  that  there  had  not  been 
acquiescence  to  the  order,  nor  laches  in  objecting 
to  it  by  the  defendant,  inasmuch  as  by  s.  34  of 
9  Geo.  4,  c.  61,  he  could  not  remove  the  order  by 
certiorari.    Tb, 

Held,  secondly,  that  the  order  being  removed 
for  the  purpose  of  being  enforced,  it  was  compe- 
tent to  the  defendant  to  object  to  it  for  illegality, 
though  he  could  not  have  removed  it  by  certiorari ; 
and  the  court  ordered  the  money  levied  under 
the  fi.  fa.  to  be  returned.    Ih, 


G.    COVENANTS    AND    AGBEEMENTS 
BESPECTING  LICENSED  HOUSES. 

1.  Salb  OB  Lease. 

Bale— Time,  Sisanoe  of  Contraot.] — Upon  a 
sale  of  a  public-house  as  a  going  concern  time  is 
of  the  essence  of  the  contract.  Cowles  v.  Gale^ 
41  L.  J.,  Ch.  14 ;  L.  R,  7  Ch.  12 ;  25  L.  T.  624  •,. 
20  W.  B.  70.    And  see  Bay  v.  LuJike,  infra. 

When,  therefore,  upon  the  day  for  the  com- 
pletion of  the  contract  the  vendors  were  not  in 
a  position  to  transfer  the  licence  under  9  Gc<x 
'4,  c.  71,  s.  11,  the  purchaser  was  held  entitled 
to  repudiate  the  contract.    lb. 

In  an  agreement  by  a  tenant  at  will  of  a 
public-house  for  the  sale  of  possession,  trade 
and  goodwill  o£  the  house  at  a  fixed  sum,  and 
of  the  stock  and  furniture  at  a  valuation  ;  one 
of  the  terms  being  that  possession  should  be 
taken,  and  the  money  paid  on  a  given  day, 
time  is  of  the  essence  of  the  contract ;  and  a 
purchaser  who  was  not  in  a  condition  to  fulfil 
his  part  of  the  contract  on  that  day  cannot 
compel  a  specific  performance,  though  he  waa 
ready  on  the  following  day  to  have  proceeded 
to  complete  the  purchase.  Coslahe  v.  Tdl^ 
1  Buss.  376. 

Time  held  to  be  of  the  essence  of  the  contract 
between  vendor  and  purchaser,  partly  by  reason 
of  the  nature  of  the  trade  —  viz.  that  of  a 
publican— carried  on  upon  the  property  offered 
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for  sale,  and  partly  upon  the  construction  of  the 
conditions  of  sale.     Seaton  v.  Mapp,  2  Coll.  556. 


Title  by  Executors.] — The  executors  of 


the  owner  of  a  public-house  renewed  the  licence 
in  the  name  of  the  deceased  owner : — Held, 
that  the  licence  was  absolutely  void,  and  that 
the  executors  could  not  make  a  good  title  to  the 
public-house.     Cbwles  v.  Gale,  supra. 

By  an  agreement  entered  into  with  the 
•executors  for  the  purchase  of  a  leasehold 
public-house,  and  the  goodwill  and  licences 
•connected  with  it,  the  household  furniture, 
stock  in  trade,  and  other  effects  upon  the 
premises,  were  to  be  taken  by  the  purchaser 
at  a  valuation,  and  possession  was  to  be 
delivered  up  to  him  on  the  29th  September, 
1821.  The  viduation  was  made,  but  on  the 
29th  of  September  the  purchaser,  alleging 
that  there  was  a  defect  in  the  title  to  the 
leasehold,  refused  to  perform  his  contract ;  the 
•executors  filed  a  bill  for  specific  performance, 
but  in  the  meantime  remained  in  possession  of 
the  house,  and  carried  on  the  business  : — Held, 
that  though  the  executors  were  entitled  to  a 
•decree  for  specific  performance,  and  though 
the  purchaser  had  done  wrong  in  refusing  to 
perform  the  contract,  he  could;  not  be  made 
answerable  for  the  trade  which  had  been  carried 
■on  in  the  premises  since  September,  1821  ; 
that  he  could  not  be  compelled  to  take  that 
portion  of  the  stock  in  trade  on  the  premises 
At  the  time  of  the  decree,  which  was  not  there 
at  the  date  of  the  agreement,  but  had  been 
substituted  for  such  parts  of  the  old  stock  as 
had  been  consumed  in  the  usual  course  of  the 
business ;  that  the  purchaser  ought  to  be  charged 
with  rent  and  taxes,  and  other  outgoings  paid 
hj  the  executors  since  September,  1821  ;  and 
with  interest  on  the  same  so  paid  by  them  ;  that 
the  purchaser  was  not  entitled  to  any  occupation 
rent,  or  other  allowance  for  the  use  of  the 
house  and  furniture  by  the  executors  during 
the  period  that  elapsed  after  the  29th  of 
September,  1821.     Dakin  v.  Ofjfe,  2  Russ.  170. 


Transfer  of  Licence.] — Upon  the  sale  of 


&  public-house  as  a  going  concern  time  is  of  the 
essence  of  the  contract ;  and,  in  the  absence  of 
an  express  stipulation  to  the  contrary,  the  licence 
of  the  house  must  be  transferred  under  9  Geo. 
4,  c  61,  s.  11,  and  not  under  s.  14.  Day  v. 
J/uhke,  37  L.  J.,  Ch.  330 ;  L.  R.  5  Eq.  836 ;  16 
AV.  R.  719. 

Mortgagees  of  a  public-house  are  not  assigns 
•of  the  licensee  within  9  Geo.  4,  c.  61,  s.  II.    lb 


Inability  to  complete.] — The  vendor  of 


a  public-house  contracted  with  the  purchaser  to 
make  a  good  and  a  proper  assignment  of  the 
victualler's  and  other  licences.  It  turned  out 
that  the  only  licence  under  9  Greo.  4,  c.  61,  was 
to  his  son,  who  was  not  the  owner  of  the  house, 
had  only  acted  as  servant,  and  had  gone  away 
and  couLd  not  be  found  : — Held,  that  the  vendor 
was  unable  to  fulfil  the  contract,  and  was  liable 
to  refund  the  deposit  money  and  recoup  the 
purchaser  in  damages.  Claydon  v.  Green,  37 
L.  J.,  C.  P.  226  ;  L.  R.  3  C.  P.  511 ;  18  L.  T.  607  ; 
16  W.  R.  1126. 

A.  agreed  to  take  a  lease  of  a  public-house 
provided  a  retail  licence  should  be  obtained. 
The  magistrates  afterwards  granted  a  written 
licence  to  sell  excisable  liquors,  and  to  permit 
them  to  be  consumed  on  the  premises,  but  they 


insisted  on  a  verbal  promise  that  no  excisable 
liquors  should  be  sold  for  consumption  upon  the 
premises  : — Held,  that  he  was  not  bound  to  take 
the  lease.  Modlen  v.  Snowball,  4  De  G.  F.  &  J. 
143 ;  31  L.  J.,  Ch.  44  ;  7  Jur.  (N.8.)  1260 ;  5  L.  T. 
299 ;  10  W.  R.  24. 

Assignment  of  Licence— Bankruptcy — Bights 
of  Assignee.] — Under  a  writ  of  fi.  fa.  against  G., 
certain  chattels  and  his  interest  in  licensed 
premises  were  seized,  advertised  for  sale,  and 
sold  on  the  31st  January,  1885,  by  the  sheriff. 
No  reference  to  the  licence  was  made  either  in 
the  advertisement,  conditions  of  sale,  or  deed  of 
assignment,  which  was  dated  the  10th  February, 
1885,  except  that  in  the  latter  the  premises  were 
described  as  "  licensed,"  as  occupi^  by  G.  as  a 
licensed  publican,  and  the  deed  did  not  purport 
to  assign  the  licence.  The  sheriff  was  not  pos- 
sessed of  the  licence,  but  it  was  subsequently 
endorsed  and  delivered  by  G.  to  the  purchaser. 
On  the  4th  April,  1885,  G.  was  adjudicated  a 
bankrupt.  The  purchaser,  however,  obtained  an 
ad  interim  transfer  of  the  licence  on  the  14th 
April,  and  an  absolute  transfer  at  the  October 
sessions.  In  August  the  hearing  of  a  charge  and 
discharge,  raising  a  question  as  to  the  property 
in  the  licence,  was  adjourned  by  consent  to 
November,  on  the  terms  that  the  position  of  the 
parties  should  be  considered  at  the  hearing  as  if 
unaltered  : — Held,  that  the  licence  did  not  pass 
under  the  sheriff's  assignment ;  that  the  subse- 
quent  endorsement,  dehveiy  and  transfer  of  it 
by  G.  to  the  purchaser  were  void  as  against 
the  assignees  in  bankruptcy  of  G.,  and  that  the 
licence  formed  part  of  the  estate  and  effects  of 
G.  in  the  bankruptcy  matter ;  but  having  I'egard 
to  the  proceedings  at  the  licensing  sessions,  the 
court  declined,  for  the  time  being,  to  make  any 
order  for  the  ti:ansfer  of  the  licence  to  the 
assignee  in  bankruptcy,  or  to  award  damages 
against  the  purchaser  for  withholding  the 
licence.     Gilmer,  In  re,  17  L.  B.,  Ir.  1. 


Permit  for  BemoTal  of  Spirits— Validity 


of.] — ^Where  G.,  the  licensed  keeper  of  a  public- 
house,  sold  the  lease  of  it  to  N.,  who  entered  into 
the  occupation  of  it,  the  licence  still  remaining  in 
the  name  of  G. ;  and  a  quantity  of  spirits  which 
required  a  permit  for  its  removal,  under  2  Will. 
4,  c.  16,  was  supplied  by  a  distiller  on  the  order  of 
N.,  and  delivei^  on  the  premises  in  question : — 
Held,  that  a  permit  made  out  in  the  name  of  G. 
was  a  valid  permit  under  the  statute,  yickohon 
V.  Hood,  9  M.  &  W.  865  ;  12  L.  J.,  Ex.  114 ;  6 
Jur.  64. 

Proceeds  of  Bale— Licence  attached  to  Eree- 
hold  Premises— Beal  or  Personal  Estate.] — The 
proceeds  of  sale  of  a  deceased  publican^s  retail 
spirit  licence  constitute  personal  estate,  although 
such  licence  is  attached  to  premises  of  f  refold 
tenure.  Jirennan  v.  Dorney,  21  L.  R.,  Ir.  363 — 
C.A. 

Property  in  Licence — Freehold — Heir — ^Deatk 
of  Owner  Intestate.]  —  Where  the  owner  and 
licence-holder  of  a  public-house  dies  intestate, 
there  is  no  property  in  the  licence  or  goodwill, 
apart  from  the  ownership  of  the  premises  to 
which  the  licence  is  attached.  Kelly  v.  Montague^ 
29  L.  R.,  Ir.  429— C.  A. 


Bankruptcy  of  Lessee.] — ^A  lease  of  a 


public-house  contained  a  covenant  by  the  lessee  on 
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tenn«  In  1863  B.  B.  died,  having  devised  all  his 
property  to  his  wife,  who  subsequently  married 
D.  A.  In  August,  1871,  D.  X.  surrendered  the 
lease  to  Lady  W.  D.,  who  on  the  same  day 
granted  him  a  lease  for  fifty-eight  years  contain- 
ing a  like  covenant  to  surrender.  D.  X.  died  in 
1876,  and  his  widow  thereupon  conveyed  all 
her  interest  in  the  inn  (expressly  reserving  the 
signboard)  to  M.  A.  T.,  who  by  arrangement, 
retained  the  signboard  at  the  inn  for  two  years. 
At  the  end  of  the  two  years  Mrs.  D.  X.  sent  for 
the  signboard,  but  Lady  W.  D/s  agent  forbade 
its  removal,  and  it  remained  in  the  hall  of  the 
inn  till  the  filing  of  a  petition  for  liquidation  bv 
M.  A.  T. :— Held,  that  M.  A.  T.  had  no  right  of 
property  in  the  signboard ;  that  it  was  not  a 
chattel  of  which  reputed  ownership   could  be 

Eredicated,  and  that,  as  against  M.  A.  T.  and 
er  trustee  in  liquidiation.  Lady  W.  D.  had  a 
clear  right  of  preventing  the  removal  of  the 
fixture.  WUlottghhy  lyEretby  {Baroness)  or 
Sheen,  Be  parte,  Thomas,  In  re,  44  L.  T.  781  r 
29  W.  B.  627— C.  A. 


the  expiration  or  sooner  determination  of  the  term 
to  assign  the  licence  held  by  him  to  the  lessor,  and 
also  a  proviso  for  re-entrv  by  the  lessor  in  the  event 
of  the  buikmptcy  of  the  lessee.  On  the  bankruptcy 
of  the  lessee  during  the  term  : — ^Held,  that  the 
licence  was  not  "property"  of  the  bankrupt 
-which  would  pass  to  the  trustee  ;  and  that  under 
the  covenant  the  lessor  was  entitled  to  have  the 
licence  delivered  up  to  him,  though  it  was  not  by 
its  nature  assignable.  Britnor,  In  re,  Boyle,  Ex 
parte,  46  L.  J.,  Bk.  85  ;   25  W.  B.  560. 

Sale  of  Goodwill— YaliM,  how  afoertained.] — 
A  lease  for  years  of  an  alehouse  granted  to  the 
plaintiff  provided  that,  "at  the  expiration  or 
other  sooner  determination  of  the  term  hereby 
created,  all  such  sum  and  sums  of  money  as  shall 
or  can  be  procured  for  the  goodwill  of  the  busi- 
ness of  a  licensed  victualler,  in  respect  of  the 
premises,  from  an  incoming  tenant,  shall  be 
received  by  and  belong  to "  the  plaintifL  The 
term  having  expired,  the  owner  of  the  reversion 
and  executrix  of  the  lessor  let  the  house  upon 
lease  to  a  fresh  tenant,  by  whom  she  was  paid 
1,3002.  as  premium ;  she  received  nothing  for  good- 
-nill  from  the  new  lessee,  and  she  was  willing  that 
the  plaintiff  should  get  from  him  compensation 
for  the  goodwill.  The  plaintiil  sued  her  to  recover 
1,300/. : — Held,  that  an  action  was  maintainable 
under  the  proviso,  but  that  the  sum  of  1,300/. 
was  not  to  be  taken  as  the  amount  payable  by 
virtue  thereof  to  the  plaintiff ;  that  the  value  of 
the  goodwill  of  the  alehouse  was  to  be  fixed  by 
ascertaining  what  sum  would  be  paid  by  an 
incoming  to  an  outgoing  tenant  in  respect  thereof. 
Uewellyn  v.  Bvtherford,  44  L.  J.,  C.  P.  281  ; 
L.  B.  10  C.  P.  456 ;  32  L.  T.  610. 

Loaao  —  Implied  Agreement  —  ForftitiiTo  of 
lieenoos.] — ^Upon  the  letting  by  parol  of  a  public- 
house  there  is  no  implied  agreement  or  covenant 
that  the  tenant  shall  do  no  act  whereby  the 
licence  shall  become  forfeited.  Mato  v.  Mind- 
marsh,  28  L.  T.  644. 

A.  took  by  parol  a  licensed  public-house  of  B., 
but  having  been  three  times  convicted  of  offences 
connected  with  the  management  of  such  house, 
the  magistrates  refused  to  renew  the  licence. 
Upon  an  action  by  B.  against  A.  upon  his  implied 
covenant  not  to  suffer  the  premises  to  be  used  in 
a  manner  calculated  to  produce  a  forfeiture  of 
the  licence : — Held,  that  no  such  covenant  could 
be  implied,  and  that  the  action  could  not  be 
maintained.    Ih, 

Fixtoros  put  up  by  previous  Tenant — Sign- 
board of  Inn.] — ^At  the  Boyal  Oak  Inn,  Bettws-y- 
Coed,  there  was,  in  1847,  a  signboard  affixed  to 
the  wall  of  the  house  by  staples.  The  inn  was 
then  held  by  £.  B.  as  tenant  from  year  to  year. 
In  the  same  year,  David  Cox,  who  was  a  friend  of 
E.  B.,  went  up  a  ladder  and  painted  on  the  old 
signboard  a  picture  of  an  oak  tree  with  horse- 
men riding  underneath.  The  picture  so  painted 
remained  as  the  sign  of  the  house.  In  1849  C!ox 
retouched  and  varnished  the  picture.  In  1866, 
owing  to  alterations  in  the  house,  the  picture 
was  taken  down  and  placed,  first  in  a  sitting- 
room  and  afterwards  (being  framed  and  glazed) 
in  the  hall  of  the  inn,  where  it  was  affixed  to  the 
wall.  In  1861  E.  B.  died,  and  was  succeeded  in 
the  tenancy  of  the  house  by  his  son  B.  B.,  who 
took  a  lease  of  the  house  from  Lord  W.  D.  for 
twenty-one  years,  containing  a  covenant  to  sur- 
render the  house  and  fixtures  at  the  end  of  the 


2.  MOBTaAQE. 

Xortgage  of  Lioenoe.] — Query  whether  licences 
are  subject  to  assignment  by  way  of  mortgage. 
Manifold  v,  Morris,  8  L.  J.,  C.  P.  218. 

Xortgage  of  Premisos— Priority— Votioe.] — 
The  lessee  of  a  public-house  in  London  executed, 
at  the  public-house,  and  at  the  time  of  entering 
into  possession,  a  mortgage  of  his  lease  in  favour 
of  the  brewer  by  whom  the  house  was  supplied: 
with  beer,  to  secure  a  sum  already  advanced  and 
future  advances,  not  to  exceed  in  the  whole  a. 
given  sum.  At  the  same  time  and  place  he 
charged  the  lease  "  subject  to  the  security  already 
given  "  to  the  brewer,  with  the  repayment  to  the 
distiller  who  supplied  the  house  with  spirits  of  an. 
advance  made  by  him.  The  mortgage  and 
charge  were  both  executed  in  the  presence  of  the 
solicitors  of  the  brewer  and  distiller,  and  the 
latter  there  and  then  gave  to  the  former  a  formal 
notice  of  the  charge  in  favour  of  his  client. 
Afterwards  the  publican  became  indebted  to  the 
brewer  for  the  price  of  beer  supplied  to  the 
house.  The  lease  having  been  sold  by  the  brewer 
under  a  power  of  sale  in  his  mortgage : — Held, 
that  in  the  absence  of  any  express  agreement, 
the  distiller  was  entitled  to  be  repaid  h^  advance 
out  of  the  purchase-money  in  priority  to  the  debt 
which  had  been  incurred  to  the  brewer  subse- 
quently to  the  time  when  notice  was  given  to 
him  of  the  distiller's  chaige ;  and  that  this 
priority  was  not  affected  by  a  custom  of  trade 
alleged  to  exist  between  publicans,  brewers  and 
distillers  in  London.  Menzies  v.  LiglUfoot,  40- 
L.  J.,  Ch.  561  ;  L.  B.  11  Eq.  459 ;  24  L.  T.  695  ; 
19  W.  B.  578. 

Where  the  creditor  of  a  publican  in  London, 
took  from  the  latter  a  legal  mortgage  of  copy- 
hold premises  as  a  security  for  an  antecedent 
debt,  and  at  the  time  of  taking  this  security, 
knew  that  the  publican  was  indebted  to  his 
brewers,  and  likewise  was  aware  of  the  ordinary 
practice  in  London  of  publicans  depositing  their 
leases  with  their  brewers  by  way  of  mortgage : — 
Held,  that  the  creditor  had  such  notice  of  the 
transactions  between  his  debtor  and  the  brewers, 
as  would  have  put  a  prudent  man  on  further 
inquiry ;  and  that,  having  omitted  to  make  such, 
further  inquiry,  the  equitable  security  of  the- 
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brewers  had  priority  over  his  legal  security. 
WliUhread  v.  Jordan,  1  Y.  &  C!oU.  303  ;  4  L.  J., 
Ex.  Eq.  38. 

Cnatom   of    Trade.]  —  A    company   of 


brewers  took  a  mortgage  of  a  public-house  and 
•other  premises,  as  security  for  a  debt  then  due 
•to  them  from  the  publican,  and  for  future 
adrances  to  be  made  and  beer  to  be  supplied  by 
them  to  him.  Subsequently,  a  firm  of  distillers 
took  a  second  mortgage  of  the  same  premises  as 
a  security  for  a  debt  then  due  to  them  from  the 
publican,  and  for  future  advances  and  goods  to 
•oe  supplied  by  them,  and  they  gave  to  the 
brewers'  company  notice  of  their  mortgage: — 
Heldf  after  the  notice  to  the  brewers'  company 
•of  the  distillers*  mortgage,  that  the  priorities 
between  them  must  be  regulated  by  the  respec- 
tive dates  of  the  advances  being  made  and  goods 
supplied  by  them  respectiyely.  Dav/n  v.  City 
<ff  London  Brewery  Co,,  38  L.  J.,  Ch.  454  ;  L.  R. 
8  Eq.  155  ;  20  L.  T.  601. 

There  is  not,  as  between  brewers  and  distillers, 
any  custom  of  trade  affecting  their  priorities  as 
mortgagees  in  a  manner  different  from  the  rule 
of  law  decided  in  Hopkinson  v.  Bolt,  9  H.  L. 
Cas.  614  ;  34  L.  J.,  Ch.  468  ;  7  Jur.  (N.S.)  1209 ; 
^  L.  T.  90  ;  9  W.  R.  900. 

A  first  mortgagee  for  present  and  future 
advances  is  not,  as  against  a  second  mortgagee, 
entitled  to  priority  in  respect  of  advances  by  him 
4ifter  notice  of  the  seoond  mortgage.    Ih, 

Two  Propertiei — ^Fower  of  Consolidation.] — 
A  brewery  company  were  first  mortgagees  for 
1,000/.,  and  the  plaintiff  was  third  mortgagee 
of  a  public-house,  A.  The  company  afterwards 
took  a  mortgage  of  a  public-house,  B. ;  A.  and 
B.  both  belonging  to  the  same  mortgagor.  The 
lease  of  A.  was  nearly  out,  and  by  arrangement 
between  aU  parties  the  company  advanced  1,000/. 
for  a  new  lease  which  was  granted  to  the  mort- 
gagor, and  was  then  mort^ged  by  him,  first  to 
the  brewery  company  to  secure  2,0()0/.  and 
advances,  and  subject  thereto  to  the  plaintiff. 
By  a  memorandum  given  at  the  same  time  the 
plaintiff  declared  that  the  company  was  to  have 
priority  for  their  2,000/.  and  advances,  not  to 
exceed  in  the  whole  2,300/.  The  brewery  com- 
pany afterwards  transferred  both  mortgages  to 
the  defendant.  The  plaintiff  claimed  to  redeem 
.A.,  to  which  the  defendant  objected  unless  the 
plaintiff  also  redeemed  B. : — Held,  that  though 
the  new  mortgage  of  A.  to  the  plaintiff  was  in 
date  subsequent  to  the  mortgage  of  B.,  the 
intention  of  the  parties  was  merely  to  give 
priority  to  the  company  for  their  2,300/.,  and  not 
to  give  the  company  a  right  to  consolidate  the 
mortgage  on  A.  and  the  mortgage  on  B. ;  and  as 
the  whole  was  equitable,  the  company  could 
not  be  held  to  have  obtained  any  such  right ; 
nor  could  their  assignee  be  in  any  better  posi- 
tion. Bird  V.  Wenn,  55  L.  J.,  Ch.  722  ;  33  Ch.  D. 
215  ;  54  L.  T.  933  ;  34  W.  R.  652. 

Booeiver.]  —  The  defendant  mortgaged,  by 
•demise,  a  leasehold  public-house,  with  the  good- 
will of  the  business  carried  on  there,  to  the 
plaintiff.  The  deed  contained  a  covenant  for 
further  assurance.  De&iult  was  made,  and  the 
plaintiff  in  a  foreclosure  action  obtained  a 
receiver : — Held,  that  the  defendant  was  bound 
under  the  terms  of  the  mortgage  to  assign  his 
licence  to  the  receiver.  Butter  v.  Daniel,  30 
W.  R.  801— C.  A.  Aflftrming  46  L.  T.  684; 
-30  W.  R.  724. 


Xqnitoble  Xortgagv.]— An  equitable  mortgage 
of  a  licensed  public-house,  created  by  deposit  of 
the  title  deeds,  confers  upon  the  owner  of  the 
mortgage  the  right  to  the  licence,  as  against  the 
assignee  in  bankruptcy  of  the  licensed  owner  of 
the  public-house.  Butter  v.  Daniel  (30  W.  B. 
724)  followed.     O'Brien,  In  re,  II  L.  R.,  Ir.  213. 

^n  equitable  mortgage  was  made  to  a  firm  of 
brewers,  to  secure  money  lent  and  porter  to  be 
supplied  by  them.  Several  changes  occurred  in 
the  composition  of  the  firm,  the  business  and 
debts  being  on  each  occasion  assigned,  the  deeds 
deposited  by  way  of  equitable  mortgage  being 
transferred  to  the  new  partners,  and  tho  trading 
being  carried  on  under  the  name  of  the  original 
firm.  Porter  was  continuously  supplied  to  the 
mortgagor  on  the  security,  and  payments  were 
made  by  him  on  account: — Held,  following 
Oatee,  Ex  parte  (2  Mont.  D.  &  D.  234),  that  the 
benefit  of  the  equitable  mortgage  passed  to  the 
persons  for  the  time  being  constituting  the  firm, 
and  extended  to  goods  supplied  by  them  as  well 
as  to  the  goods  which  were  supplied  by  the 
original  members  of  the  firm.    1  b. 

The  decision  of  the  Vice-Chancellor  of  Eng- 
land, recognising  a  lien  on  a  brewer's  lease 
created  by  deposit  simultaneously  with  the 
creation  of  the  lease,  further  carried  out  by 
making  the  injunction  perpetual.  Mev^c  v. 
Smith,  2  Mont.  D.  &  D.  789;  11  Sim.  410;  12 
L.  J.,  Ch.  209;  7  Jur.  821. 

G.,  a  publican,  agreed  to  sell  his  public- 
house  (which  M.  &  Co.  supplied  with  beer)  to 
A. ;  A.  being  unable  to  pay  the  whole  of  the 
purchase-money,  M.  k  Co.,  at  his  request,  agreed 
to  pay  to  G.  1,000/.  as  part  of  it.  At  a  meeting 
of  the  parties  for  completing  the  purchase,  M.  & 
Co.  paid  the  1,000/.  to  G.  G.  then  executed  the 
conveyance  of  the  house,  and  immediately  after- 
wards delivered  it  to  M.  &  Co.,  and  A.  signed  a 
memorandum  expressing  that  he  had  deposited 
the  deed  with  M.  &  Co.,  for  securing  by  way  of 
equitable  mortgage,  the  payment  to  them  of  the 
1,000/. ;  shortly  afterwards  M.  &  Co.  discovered 
that  A.  was  an  uncertificated  bankrupt : — Held, 
nevertheless,  that  they  had  as  against  A.'8 
assignees,  a  lien  on  the  deed  for  the  1,000/.    lb. 

CkMdwill  in  Xortgagod  Premises.]— The  good- 
will of  a  mortgaged  public-house  is  not  a  personal 
goodwill,  but  bdongs  to  the  mortgagor's  trustee 
in  liquidation  as  against  the  mortgagee.  Punnett^ 
Ex  parte,  Kitchin,  In  re,  50  L.  J.,  Ch.  212 ;  16 
Ch.  D.  226  ;  44  L.  T.  226  ;  29  W.  R.  129— C.  A. 

BeUyery  up  of  Spirit  Lieenco— ^rder  fur.]— 
In  an  action  by  a  mortgagee,  claiming  possession 
of  licensed  premises,  and  a  delivery  up  of  a 
licence  attached  thereto,  the  court  has  power  to 
order  such  licence  to  be  delivered  up  to  the 
plaintiff.     Crowley  v.  Fenry,  22  L.  R.,  Ir.  96. 

Xortgageos  in  Possession,  Lease  by— €Iansa 
binding  Tenant  to  take  Boor,  fte.,  firom  them— 
Aooount — Interest.] — ^A  leasehold  public-house 
was  mortgaged  to  brewers,  who  entered  into 
possession,  and  after  carrying  on  the  business  for 
some  time,  leased  the  public-house  to  tenants, 
with  agreements  binding  the  tenants  to  take 
their  beer,  &c.,  frohi  them,  under  which  they 
derived  a  large  profit  from  the  sale  of  beer,  &c. 
They  afterwards  sold  the  public-house  under 
the  power  of  sale  in  the  mortgage : — ^Held,  in 
an  action  by  the  mortgagor  for  an  account,  that 
the  mortgagees  were  not  entitled  to  interest  on 


477  INTOXICATING  LIQUORS— Covenant*  and  AgreemenU.  478 


the  cost  of  beer  supplied  while  they  were  carry- 
ing on  the  business ;  that  they  were  not  bound 
to  account  for  the  profits  derived  from  the  sale 
-of  beer,  &c.,  to  the  tenants  of  the  public-house  ; 
but  that  they  were  chargeable  with  the  increased 
rent  they  might  have  obtained  if  the  tenants  had 
been  under  no  restriction  as  to  purchasing  their 
beer.  White  v.  City  of  London  Brewery  Co.^ 
58  L.  J.,  Ch.  98 ;  39  Ch.  D.  559 ;  60  L.  T.  19 ; 
36  W.  E.  881— North,  J.  Affirmed.  58  L.  J., 
€h.  856  ;  42  Ch.  D.  237  ;  38  W.  E.  82—0.  A. 


3.  Covenants. 

Yixktneri — ^Who  are.] — The  term  "vintner" 
signifies  one  who  seUs  wine  generally,  and  is  not 
restricted  to  one  who  sells  wine  to  be  consumed 
on  the  premises.  WelU  v.  Attenborotigk,  24  L.  T. 
312  ;  19  W.  E.  465. 

Porter,  Ale,  or  Spirit  Xerehant-— Hot  to  Travel 
for.] — The  traveller  for  a  porter,  ale,  and  spirit 
merchant,  bound  Himgp.lf  b^  a  bond  not  to 
'*  travel  for  any  porter,  ide,  or  spirit  merchant,  as 
agent,  collector,  or  otherwise,"  within  a  certain 
distance  of  the  town  where  the  merchant  carried 
on  his  business.  The  traveller  travelled  within 
the  distance  as  agent  and  collector  for  a  firm  of 
brewers  in  the  same  town,  who  brewed  and  sold 
only  beer,  ale,  and  porter,  and  sold  no  liquor  but 
of  their  own  manufacture: — Held,  that  the 
brewers  were  not  porter,  ale,  or  spirit  merchants 
within  the  meanmg  of  the  bond.  Jouelyn  v. 
Parson,  41  L.  J.,  Ex.  60 ;  L.  E.  7  Ex.  127 ;  25 
L.  T.  912 ;  20  W.  E.  316. 


Hot  to  uM  Premifei  as  a  Publio-houie,  Tavern, 
«r  Boerthop-— Sale  of  Boer  to  be  oonsnsiod  off  the 
Premises.] — A  deed  contained  a  covenant  by  the 
grantee  of  a  piece  of  land  that  no  building  to  be 
erected  on  the  land  should  be  used  as  a  public- 
house,  tavern  or  beershop.  A  lessee  of  the 
grantee  obtained  an  off-licence,  authorising  him 
to  sdl  at  his  shop,  on  the  land,  beer  not  to  be 
drunk  on  the  premises,  and  sold  beer  there 
accordingly : — ^Meld,  that  this  was  a  breach  of  the 
covenant.  St,  Alhams  (JBUhop)  v.  Battersby  (3 
Q.  B.  D.  359)  approved.  London  and  Suhurban 
Land  and  Bvilding  Co,  v.  Field,  50  L.  J.,  Ch.  549 ; 
16  Ch.  D.  645  ;  44  L.  T.  444— C.  A. 

A  covenant  not  to  use  a  house  as  "  a  beerhouse, 
foji  or  public-house  for  the  sale  of  spirituous 
liquors,"  is  not  infringed  by  the  sale  of  beer  by 
retail  to  be  drunk  off  the  premises.  L,  4*  -^*  W* 
By,  V.  Ga/metty  39  L.  J.,  Ch.  25  ;  L.  E.  9  Eq.  26 ; 
21  L.  T.  352 ;  18  W.  E.  246. 

A  covenant  not  to  use  a  house  **as  an  inn, 
public-house  or  tap-room,  or  for  the  sale  of 
spirituous  liquors,  ale  or  beer,"  is  broken  by  the 
sale  therein  of  spirits  or  beer  in  bottles,  though 
the  house  is  not  used  as  a  public-house,  and  the 
liquors  are  not  sold  by  retaol,  or  to  be  drunk  on 
the  premises.  Fielden  v.  Slater,  38  L.  J.,  Ch.  379 ; 
L.  B.  7  Eq.  623  ;  20  L.  T.  485  ; .  17  W.  E.  485. 


Sale  as  Grooer.] — A   person   who  had 


entered  into  a  covenant  not  to  use  a  house  as  a 
public-house,  tavern,  or  beerhouse,  opened  a 
grocer's  shop  there,  at  which  he  carried  on  the 
sale  of  beer  to  be  drunk  off  the  premises  as  an 
jincillary  business  to  his  grocer's  business : — Held, 
that  this  was  no  infringement  of  the  covenant. 
Molt  V.  Cullyer,  50  L.  J.,  Ch.  311 ;  16  Ch.  D,  718  ; 
44  L,  T.  214 ;  29  W.  E.  502  ;  45  J.  P.  456. 


A  lease  contained  a  covenant  by  the  lessees 
not  to  permit  any  house  that  might  have  been 
erected  on  the  land  demised  to  be  used  as  a  beer- 
shop  or  public-house,  or  any  theatre  or  public 
show,  or  exhibition.  The  assignee  of  the  lease 
carried  on  the  business  of  a  grocer  and  baker  at 
a  shop  erected  on  the  land  demised.  He  obtained 
an  excise  retail  beer  licence  for  the  sale  of  beer 
to  be  consumed  off  the  premises,  and  sold  beer  in 
pursuance  thereof  in  his  shop  : — Held,  a  breach 
of  the  covenant.  St,  Albans  (^Bishop)  v.  Bat- 
tersby,  47  L.  J.,  Q.  B.  571 ;  3  Q.  B.  D.  359 ;  38 
L.  T.  685  ;  26  W.  E.  678. 


Taking  out  ordinary  Excise  Lioonoo.] — 


A  covenant  not  to  use  a  house  as  a  public-house 
for  the  sale  of  beer,  wine,  malt  liquors,  or  spirits 
is  not  broken  by  the  covenantor  taking  out  an 
ordinary  excise  licence  for  the  sale  of  bier  (not 
spirits)  not  to  be  drunk  on  the  premises.  Pease  v. 
&ates,  36  L.  J.,  Ch.  57  ;  L.  E.  2  Eq.  688  ;  12  Jur. 
(N.8.)  684  ;  14  L.  T.  886  ;  14  W.  B.  1021. 

Hot  to  Carry  on  the  trade  of  an  Innkeeper, 
Yictualler,  or  Betailor  of  Wine,  Spirits,  or  Boer.] 
— Tbe  lessee  of  a  theatre  bought  an  adjoining 
piece  of  ground,  which  was  subject  to  a  covenant 
of  which  he  had  notice,  that  the  trade  of  an  inn- 
keeper, victualler,  or  retailer  of  wine,  spirits,  or 
beer  should  not  be  carried  on  there.  He  erected 
on  the  piece  of  ground  a  building  the  object  of 
which  was  to  furnish  convenient  egress  from  the 
theatre,  but  on  each  floor  he  set  up  a  counter  for 
selling  wine,  spirits,  and  beer,  which  could  not  be 
approached  dkectly  from  the  outside,  but  at 
which  any  person  who  paid  for  admittance  to  the 
theatre  when  open  for  theatrical  performances 
could  purchase  refreshments  : — Held,  that  the 
lessee  was  carrying  on  the  trade  of  a  retailer  of 
wine,  spirits,  and  beer,  and  must  be  restrained  from 
doing  so.  BueJUe  v.  Fredericks,  44  Ch.  D.  244  ; 
62  L.  T.  884  ;  38  W.  E.  742— C.  A. 


Sale  as  Orooer.] — A  covenant  by  deed 


executed  in  1854,  not  to  carry  on  upon  premises 
the  "trade  or  calling  of  a  hotel  or  tavern  keeper, 
publican  or  beershop  keeper,  or  seller  by  retaU  of 
wine,  beer,  spirits  or  spirituous  liquors,"  is  not 
violated  by  a  grocer  selling  wines  and  spirits 
across  the  counter  by  retail,  in  bottles  only,  and 
not  to  be  consumed  on  the  premises,  under  a 
licence  granted  under  24  &  25  Vict.  c.  21,  s.  2,  on 
the  ground  that  at  the  date  when  the  covenant 
was  entered  into,  this  would  not  have  been  a 
selling  by  retail  Jones  v.  Bone,  39  L.  J.,  Ch.  405  ; 
L.  E.  9  Eq.  674 ;  23  L.  T.  304  ;  18  W.  E.  489. 

Breach  by  Sub-Tenant  without  Votioe.] 


— A  sub-tenant  is  liable  to  a  restrictive  covenant 
entered  into  by  the  purchaser  of  the  freehold  for 
himself  and  hfs  assigns,  though  neither  the  sub- 
tenant nor  his  lessor  has  actual  notice  of  it,  and 
in  spite  of  the  provision  of  s.  2  of  the  Vendor  and 
Purchaser  Act,  1874,  preventing  the  examination 
of  the  title  to  the  freehold.  In  the  conveyance 
in  1875  to  F.  of  part  of  a  building  estate  pur- 
chased by  him,  F.  covenanted  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  with 
the  owner  or  owners  for  the  time  being  of  the 
remainder  of  the  property,  not  to  carry  on  the 
trade  of  retailer  of  wine,  spirits,  or  beer,  on 
the  land  purchased.  F.  leased  to  D.,  who  sub- 
leased to  J.,  neither  D.  nor  J.  having  actual  notice 
of  the  restriction.  J.  opened  a  shop  for  the  sale 
I  of  wine  and  beer  to  be  consumed  off  the  premises. 


^ 
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Upon  a  motion  for  an  injunction  by  T.,  the  par- 
chaser  of  another  part  of  the  building  estate : — 
Held,  that  J.  was  liable  for  breach  of  the  covenant. 
Tkometoell  v.  Johiuon,  50  L.  J.,  Ch.  641  ;  44  L.  T. 
768  ;  29  W.  R.  677. 

CoTenaat  to  take  Beer  from  Iasmxi— ProTiso 
for  Bodnetion  of  Bent  on  Performanee  of  Coto- 
nant — Penalty.] — The  lease  of  a  public-house 
contained  a  covenant  that  the  lessee  and  his 
assigns  would,  during  the  term,  purchase  all 
beer  required  for  the  business  from  the  lessors, 
a  proviso  for  re-entry  on  nonpayment  of  rent, 
or  nonperformance  of  the  covenants,  and  a  pro- 
vision for  reduction  of  the  rent  so  long  as  the. 
lessee  should  purdiase  beer  from  the  lessors : — 
Hdd,  that  the  covenant  to  purchase  beer  was 
an  absolute  one,  and  that  the  lessee  had  not  the 
alternative  of  deeding  with  a  rival  brewer  and 
paying  the  unreduced  rent.  Hanbury  v.  Oundy^ 
68  L.  T.  155. 


Breach  of— Purchaio  firom  Agent.] — ^A 


covenant  by  the  tenant  of  a  public-house  to 
purchase  of  his  landlord  all  beer  to  be  sold  or 
consumed  in  or  upon  the  premises  is  not  broken 
by  the  tenant  buying  through  an  agent,  without 
the  knowledge  of  the  landlord,  beer  made  by  the 
landlord.  EAwieh  v.  Hawhet^  or  Edridge  v. 
Hawker,  60  L.  J.,  Ch.  577 ;  18  Ch.  D.  199  ;  45 
L.  T.  168:  29W.  R.  914. 

Validity  of.^ — On  the  occasion  of  a  con- 
veyance by  the  plamtiff  (who  was  a  brewer)  of 
land  to  trustees  in  fee  of  a  building  society,  of 
which  the  defendant  (also  a  brewer)  was  a 
member,  the  trustees  (the  purchasers)  covenanted 
with  the  plaintifE,  that  "he,  his  heirs  and  assigns, 
should  have  the  exclusive  right  of  supplying  all 
ale,  beer  and  porter  which  might  be  consumed 
in  every  house  or  other  building  which  might  be 
erected  on  the  piece  of  land,  and  which  should  be 
opened  or  used  as  an  inn,  public-house  or  beer- 
shop."  The  defendant,  with  notice  of  the  cove- 
nant, opened  a  public-house  on  the  land,  and 
suppliea  it  with  ale,  &c.,  of  his  own  breAving. 
The  plaintiff  then  filed  a  bill  against  the  defen- 
dant alone  for  an  injunction  to  restrain  the  breach 
of  the  covenant : — Held,  that  the  covenant  was 
not  invalid  on  the  ground  either  of  uncertainty, 
want  of  mutuality,  or  as  being  in  restraint  of 
trade.  Qitt  v.  Timrle,  38  L.  J.,  Ch.  401  ;  20L.T. 
661 ;  17  W.  R.  662.  Affirmed,  38  L.  J.,  Ch.  665  ; 
L.  R.  4  Ch.  654  ;  17  W.  R.  939. 

Xortgagees  in  Poiseision—Aoooont.]— 

See  White  v.  Cdy  of  Landon  Brewery  &., 
supra,  col.  477. 

XlFeet  on  AMlgneo.] — The  lease  of  a  public- 
house  granted  by  a  brewer  to  a  publican  contained 
a  covenant  by  the  latter  for  himself,  his  executors, 
administrators,  and  assigns,  to  purchase  from  the 
brewer  all  the  beer  consumed  at  that  public- 
house,  and  also  at  another  public-house  of  which 
the  publican  held  a  lease  under  a  different  land- 
lord : — Held,  that  the  covenant  was  binding  in 
equity  upon  an  assignee  of  the  second  public- 
house  who  had  notice  of  the  covenant.  I/uker 
V.  DennU,  47  L.  J.,  Ch.  174 ;  7  Ch.  D.  227 ;  37 
L.  T.  827  ;  26  W.  R.  167. 

Covenant  Hot  to  Imporil  lieenoo.] — By  a  lease 
Qf  a  public-house  made  after  the  Licensing  Act, 


1874  (35  k  36  Vict  o.  94),  came  into  operation, 
the  lessee  covenanted  not  to  "  do,  omit  or  permit, 
or  su&r  to  be  done  or  omitted,  any  act,  matter  or 
thing  whatsoever  that  can  or  may  affect,  lessen 
or  make  void  either  or  any  of  the  licences  for  the 
time  being  granted  to  the  public-house."  The 
lease  contained  a  clause  for  forfeiture  on  breach 
of  covenant.  The  lessee  having  conunitted  on 
the  same  day  three  offences  against  the  Licensing 
Acts  of  1872  and  1874,  was  convicted  of  two  of 
them  by  justices,  who  directed,  under  the  act  of 
1874,  s.  13,  that  the  conviction  should  not  be 
recorded  on  any  of  the  lessee's  Ucences:  The 
lessor  having  brought  an  action  against  the 
lessee  to  recover  possession  of  the  public-house 
on  the  ground  of  forfeiture,  and  for  damages  for 
breach  of  covenant: — Held,  that  the  licences 
were  not  affected  within  the  meaning  of  the 
covenant,  and  that  there  was  no  breach  of 
covenant.  Wooler  v.  Knott,  46  L.  J.,  Ex.313; 
1  Ex.  D.  124  ;  34  L.  T.  362  ;  24  W.  R.  615. 
Affirmed  on  appeal,  45  L.  J.,  Ex.  884  ;  1  Ex.  D. 
265  ;  35  L.  T.  121  ;  24  W.  R.  1004— C.  A. 

A  married  woman  living  apart  from  her  husband 
had  accumulated  enough  of  her  separate  earnings 
to  purchase  the  goodwill  and  stock  of  a  beerhouse, 
which  was  taken  for  her  by  S.,  to  whom  the 
licence  was  transferred,  and  who  agreed  with 
the  landlord  not  to  do  anything  to  imperil  the 
licence,  on  pain  of  forfeiting  the  tenancy  and 
the  fixtures.  S.  executed  a  declaration  of  trust 
in  favour  of  plaintiff,  and  handed  it  to  her  with 
the  licence  indorsed  in  blank,  and  she  carried  on 
the  business.  S.  having  gone  away  to  sea,  the 
defendant,  the  landlord,  served  a  notice  at  the 
house,  requiring  him  to  remove  his  goods  by 
the  following  day,  and  on  t^e  following  day 
entered  and  took  possession,  turning  plaintiff 
and  her  furniture  out  of  the  house : — Held,  on 
action  brought  to  recover  damages  for  the  expul- 
sion, that,  in  the  absence  of  evidence  that  the 
house  had  been  improperly  conducted,  the  absence 
of  S.,  the  licensed  person,  did  not  cause  the 
licence  to  be  imperilled  so  as  to  create  a  forfeiture, 
and  justify  the  entry  by  defendant.  Moore  v. 
Robinson,  48  L.  J.,  Q.  B.  166  ;  40  L.  T.  99  ;  28 
W.  R.  312. 

In  the  lease  of  a  public-house  the  lessee  cove- 
nanted that  he  would  **  conduct  and  manage 
the  business  of  an  inn,  tavern  or  beerhouse 
keeper  in  such  proper  and  orderly  manner  as  to 
afford  no  ground  or  pretext  whatever  whereby 
the  licence  or  Ucences  should  or  might  be  sus- 
pended, discontinued,  forfeited,  or  be  in  any 
danger  of  being  suspended,  discontinued  or  for- 
feited." The  lease  contained  a  clause  of  re-entry 
for  breach  of  covenant.  A  person  who  occupied 
by  leave  of  the  lessee  was  convicted  of  selling 
drink  within  prohibited  hours,  but  the  con- 
viction was  not  indorsed  on  the  licence.  The 
assignee  of  the  reversion  on  the  lease  having 
brought  an  action  to  enforce  the  right  of  re-entry 
on  the  ground  of  a  breach  of  covenant : — Held, 
that  in  the  circumstances  there  had  been  no 
breach  of  the  covenant.  Fleetwood  v.  Hull,  58 
L.  J.,  Q.  B.  341  ;  23  Q.  B.  D.  36  ;  60  L.  T.  790  \ 
37  W.  R.  714  ;  54  J.  P.  229. 

The  lessee  of  a  public-house  covenanted  not 
**  to  do  or  suffer  to  be  done  on  the  premises  any 
act  whereby  the  licences  necessary  for  using  the 
said  premises  as  an  inn,  tavern  or  public-house 
may  be  forfeited,  or  the  renewal  thereof  with- 
held." He  was  twice  convicted  of  offences  as 
such  tenant  and  the  convictions  were  indorsed 
on  his-  licttice.    He  assigned  his  lease,  and  a 
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assignee  built  a  public-boose  on  the  plot,  and  let 
it  to  a  yearly  tenant.  The  assignee  had  notice, 
but  the  t.enant  had  not.  On  a  bill  against  the 
assignee  and  his  tenant,  an  injunction  was 
granted  to  restrain  the  assignee  from  allowing 
the  premises  to  be  used  as  a  public-house ;  the 
injunction  to  be  suspended  during  the  existing 
tenancy.  CaHer  y.  Willianis^  39  L.  J.,  Ch.  560  j 
L.  R.  9  Eq.  678  ;  23  L.  T.  183 ;  18  W.  B.  593. 


subsequent  occupant  of  the  premises  obtained 
a  renewal  of  the  licence : — Held,  that  he  had 
committed  a  breach  of  the  covenant.  Harmann 
T.  Potoell,  60  L.  J.,  Q.  B.  628. 

Covenant  to  Keep  up  Lioence — ^New  Lease- 
Bight  to  Covenant.] — The  lease  of  a  public- 
house  contained  usual  covenants  to  keep  up 
licences,  &c  The  lessor  and  lessee  entered  into 
an  ag^reement  for  a  new  lease  to  contain  cove- 
nants similar  to  those  in  the  former  lease.  Under 
this  agreement  the  lessee  retained  possession  of 
the  public-house  for  several  years,  and  in  the 
interim  forfeited  the  licence,  which  was  not 
renewed.  Specific  performance  of  the  agree- 
ment was  decreed  against  the  lessee,  but  no 
inquiry  was  directed  as  to  damages  occasioned 
by  breach  of  the  covenant  to  keep  up  the 
licences.  The  lessor  having  insisted  that  he  was 
entitled  to  insert  in  the  new  lease  a  covenant  by 
the  lessee  to  keep  up  the  licences  similar  to  that 
in  the  former  lease : — Held,  that  he  was  not 
entitled  to  such  a  covenant,  but  only  to  a 
covenant  that  the  lessee  would  use  his  best 
endeavours  to  obtain  a  licence,  and  would,  if  he 
obtained  it,  then  keep  up  the  same  in  the  terms 
of  the  old  covenant.  Skepheard  v.  Walker^  34 
L.  T.  30. 

Covenant  not  to  Build  Pnblie-honse.]— On 
a  sale  of  an  estate  as  buUding  land  in  309  plots, 
each  purchaser  executed  a  covenant  with  trustees 
to  observe  certain  conditions  as  to  the  user  of  the 
land.  The  conditions  stated  that  certain  plots 
were  reserved  for  two  taverns  ;  that  "no  houses, 
other  tiian  detached  or  semi-detached,"  were  to 
be  erected,  except  on  the  portion  on  which  shops 
were  permitted  to  be  built ;  and  that  shops  would 
be  allowed  to  be  built  on  sixty  specified  plots. 
A  purchaser  of  one  of  the  plots  set  apart  for 
shops  was  restrained  from  ouilding  a  public- 
house  on  it.    Hall  v.  Box,  18  W.  B.  820. 

Bight  of  Person  entitled  in  Equity  to  Sue  for 
Breach — Votlce.] — The  vendors  of  an  estate  sold 
part  of  it  in  1863  to  0.,  as  a  site  for  a  public- 
nouse,  and  entered  into  a  covenant  with  him 
that  they  would  not  sell  any  other  portion  of  it 
without  requiring  the  purchaser  to  enter  into  a 
covenant  with  them  "not  to  erect  thereon,  or 
use,  or  permit  to  be  used,  any  building  erected 
thereon  as  a  tavern,  public-house  or  beer-shop." 
*C.  erected  a  public-house  on  his  part,  which  he 
demised  to  il.  In  1869  other  portions  of  the 
estate  were  sold  to  a  company,  who  afterwards 
sold  to  P.,  his  conveyance  containing  a  covenant 
with  his  vendors  in  the  above  terms.  P.  erected 
a  house  on  one  plot  and  leased  it  to  F.,  who 
obtained  a  retail  licence  for  the  sale  of  beer  off 
the  premises : — Held,  that  from  the  date  of  the 
sale  to  C,  the  rest  of  the  property  was  subject 
to  the  restrictive  covenant;  that  F.  must  be 
taken  to  have  had  constructive  notice  of  it ;  that 
a  beershop  was  a  shop  where  beer  was  sold, 
independently  of  any  other  circumstance ;  that 
F.  had  broken  the  covenant ;  and  that  N.  was 
entitled  to  sue  in  respect  of  such  breach.  Niooll 
V.  Fenning,  51  L.  J.,  Ch.  166  ;  19  Ch.  D.  268  ;  45 
L.  T.  738  ;  30  W.  B.  95. 

Votioe  to  Assignee.] — The  purchaser  of 

a  plot  of  ground  agreed  that  no  building  erected 
on  it  should  be  lued  as  a  public-house  during 
twelve  years  and  a  half.  The  agreement  did 
not  appear  on  the  conveyance.    The  purchaser's 

VOL.  vni. 


Usual  Covenants — Xeaning  of.  J — By  a  con-* 
tract  for  the  sale  of  a  public-house,  the  vendor 
agreed  to  assign,  and  the  purchaser  agreed  to 
take  the  lease,  '*  subject  to  the  yearly  rent  of  90Z. 
and  the  performance  of  the  covenants  thereby 
reserved  and  contained,  such  covenants  being 
common  and  usual  in  leases  of  public-houses." 
Upon  investigating  the  title,  the  purchaser  found 
that  the  lease  under  which  the  premises  were 
held  contained  this  clause :  "  Provided  always, 
and  these  presents  are  upon  this  express  con- 
dition,  that  all  and  every  underlease,  deed  of 
assignment,  &c.,  which  shall  be  made  and 
executed  during  the  term,  shall  be  left  with  the 
solicitor  of  the  ground  landlord  within  two 
months  of  its  date,  for  the  purpose  of  registra- 
tion, and  a  fee  of  one  guinea  paid  for  such 
registration,"  and  a  power  of  re-entry  in  case 
of  "breach  or  non-performance  of  any  of  the 
covenants  or  other  stipulations  hereinbefore  con- 
tained or  referred  to."  The  purchaser  i-ef used  to 
complete,  on  the  ground  that  this  was  not  a 
common  and  usual  covenant;  and  the  jury  so 
found : — Held,  that  whether  the  proviso  in  tiic 
head  lease  was  a  covenant  in  the  stnct  sense  or 
not,  it  was  at  all  events  a  covenant  within  the 
contemplation  of  the  agreement,  and  therefore 
the  purchaser  was  not  bound  to  complete. 
Brookes  v.  Brtjsdale,  3  C,  P.  D.  52  ;  37  L.  T.  467 ; 
26  W.  B.  331. 

An  agreement  for  the  lease  of  a  public-house 
contained  no  reference  as  to  the  covenants  to 
be  inserted  in  the  lease.  The  lessor  insisted 
upon  covenants  by  the  lessee — (1)  To  reside  on 
the  premises  and  personally  conduct  the  busi- 
ness ;  (2)  Not  to  assign  without  consent ;  and 
that  the  proviso  for  re-entry  should  extend  to 
the  breach  of  any  covenant : — ^Held,  that  they 
could  not  be  insisted  upon  as  usual  covenants. 
Lander  and  Bagley^s  Cbjttract,  In  r#,  [1892] 
3  Ch.  41. 

See  also  sub  tit.  Landlobd  Ain>  Tenant. 

ImpUed  Covenant  on  part  of  the  Tenant] — 
Upon  the  letting  by  parol  of  a  public-house  there 
is  no  implied  agreement  or  covenant  that  the 
tenant  shall  do  no  act  whereby  the  licence  shall 
become  forfeited.  Maw  v.  Hindmarshy  28  L.  T. 
644. 

Implied  Covenant  on  part  of  Seller.] — Semble, 
that  where  such  a  covenant  is  entered  into  by  a 
tenant  there  is,  in  the  absence  of  express  stipula- 
tion, an  implied  obligation  on  the  part  of  the 
landlord  to  supply  the  tenant  with  such  kinds  of 
beer  as  he  requires,  and  if  this  obligation  is  not 
fulfilled,  the  tenant  is  at  liberty  to  buy  the  beer 
which  he  requires  elsewhere.  JSdwick  v.  Ilatokes, 
supra,  col.  479. 

The  lease  of  one  public-house  contained  a 
covenant  by  the  brewer  that  he  would  supply  the 
publican  with  all  the  beer  required  for  consump- 
tion at  that  public-house  and  another,  such  beer 
to  be  of  a  specified  quality  and  price  : — Held, 
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that  the  obligation  of  the  lessee  s  covenant  was 
» conditional  upon  the  performance  by  the  lessor 
of  his  covenant.  iMkcr  v.  Dennis,  47  L.  J.,  Ch. 
174  ;  7  Ch.  D.  227  ;  37  L.  T.  827  ;  26  W.  R.  167. 
The  assignee  of  the  lease  of  the  second  public- 
house  borrowed  money  of  the  brewer  upon  the 
security  of  a  mortgage  of  that  lease,  and  in  the 
mortgage  deed  he  covenanted  with  the  brewer  to 
buy  of  him  all  the  beer  consumed  at  that  i)ublic- 
house  : — Held,  that  this  covenant  was  subject  to 
an  implied  obligation  on  the  part  of  the  brewer 
to  supply  good  marketable  beer.    Ih. 


4.  Remedy  fob  Bkeach  of. 

Xeainre  of  Damages.] — ^An  agreement  for  the 
sale  of  the  trade  fixtures,  &c.,  of  a  public-house 
by  W.  to  L.  at  a  fair  valuation,  contained  the 
following  stipulations :  That,  in  addition  to  the 
amount  of  the  valuation,  L.  agreed  to  pay  W. 
501.  goodwill ;  that  L.  was  to  be  allowed  to  take, 
in  the  event  of  him  leaving,  the  60/. ;  that  L. 
should  pay  to  W.  lOOl.  for  painting,  &c. ;  that 
the  rent  was  to  be  7bl,  yearly ;  that  six  mouths' 
notice  to  quit  should  be  given  by  either  party  ; 
and  that,  "by  way  of  making  this  agreement 
binding,  each  of  the  contracting  parties  has 
deposited  in  the  hands  of  H.  40/. ;  and  either 
party  failing  to  complete  this  agreement  shall 
forfeit  to  the  other  his  deposit-money  as  and  for 
liquidated  damages."  In  an  action  by  L.  against 
W.  for  refusing  to  sell  pursuant  to  the  agreement, 
"whereby  the  plaintiJS  had  lost  the  advantage 
which  would  have  accrued  to  him  from  the  per- 
formance of  the  agreement  by  the  defendant, 
and  had  lost  the  use  of  the  money  paid  by  him 
as  such  deposit  as  aforesaid": — Held,  that  the 
plaintiff's  remedy  for  the  breach  was  confined  to 
the  recovery  of  the  40Z.  deposited  with  H.  Lea 
V.  WliUaker,  L.  E.  8  C.  P.  70 ;  27  L.  T.  676 ;  21 
W.  R.  230. 

A  plea,  that  the  plaintiff  sued  H.  for  the  two 
sums  of  40/.  deposited  with  him  as  and  for  liqui- 
dated damages  in  respect  of  the  breaches,  and 
recovered  judgment  in  respect  thereof,  was  no 
answer  to  the  action.    Ih, 

Bights  of  CoYonantee.]— When  a  covenant 
had  been  entered  into  not  to  sell  wines  and 
spirits  on  certain  premises :  —  Held,  that  the 
covenantee,  by  not  interfering  with  the  sale  of 
British  wines  to  a  limited  extent,  did  not  lose 
his  right  to  an  injunction  to  restrain  a  more 
extensive  breach.  Richards  v.  Revett^  47  L.  J., 
Ch.  472 ;  7  Ch.  D.  224 ;  37  L.  T.  632  ;  26  W.  R. 
166. 

Where  there  are  mutual  covenants  by  owners 
of  land,  their  heirs  and  assigns,  with  the  owners 
of  adjoining  land,  their  heirs  and  assigns,  to 
comply  with  certain  stipulations,  the  subsequent 
lessee  of  one  of  the  owners  is  entitled  to  the 
benefit  of  the  covenants  as  an  assign,  and  can 
sue  to  restrain  a  breach.  Taite  v.  Gosling,  48 
L.  J.,  Ch.  397  ;  11  Ch.  D.  273  ;  40  L.  T.  251 ;  27 
W.  R.  394. 

See  also   COVENANT  —  Vendor  aitd   Pub- 

CHASEB. 

T.  H.  W. 


INVENTION. 

See  PATENT. 


INVESTMENT. 

Of  Wasting  "Fropvrtj.'j—See  Estate. 

On    Compulsory   Purohafei.]  —  See  Laitdb 
Clauses  Act. 

Of  Trust  Fundi.] — See  Trust. 

See  also  INFANT— LUNATIC— VENDOR  AND 

PURCHASER. 


See  BILLS 


I.  o.  u. 

OF    EXCHANGE— MONEY 
COUNTS. 


IRELAND. 

Operation  of  EngUih  Laws  and  Btatntei.] — 

The  legislature,  by  the  6th  article  of  the  Act  of 
Union  between  Great  Britain  and  Ireland  (39  ft 
40  Geo.  3,  c.  67),  with  reference  to  the  treaty  on 
which  it  was  founded,  intended  to  place  both 
countries  on  an  equal  footing  with  respect  to 
articles  of  the  manufacture  and  trade  of  either, 
when  exported  from  one  into  the  other;  and 
such  intention  is  sufficiently  expressed  in  the 
words  of  that  statute  to  enable  a  court  of  law  to 
give  effect  to  it ;  and  the  statute  must  be  con- 
strued as  having  established  a  perfect  reciprocity 
of  advantages  and  consolidation  of  interests  in 
respect  of  the  commercial  intercourse  of  the  two 
countries,  and  to  have  placed  them  both  on  a 
level  as  to  the  mutual  traffic  and  dealing,  by  the 
effect  of  the  imposition  of  countervailing  duties, 
and  by  the  virtual  re-enactment  of  the  previous 
statutes  regulating  the  trade  in  British  produce. 
Mt.'Oen.  V.  M'Kenssie,  11  Price,  284. 


INTRUSION. 

See  CROWN. 


ISLE  OF  MAN. 

1.  Jurisdiction  of  English  Laws  and  Courts^ 

484. 

2.  Legislature,  Laws  and  Customs,  486. 

3.  Courts  and  Officers,  488. 


1.  jubisdictiok  of  english  laws  and 

Courts. 

Bankmptey.] — The  Isle  of  Man  is  not  within 
the  Uniteid  Kingdom,  and  therefore  a  person 
residing  there  at  the  time  of  an  adjudication 
against  him  has  three  months  within  which  he 
may  contest  the  validity  of  a  petition  for  adju^- 
cation  under  5  &  6  Vict.  c.  122,  s.  24,  or  12  &  13 
Vict.  c.  106,  8.  233.  Davison  v.  Farmer.  6  Ex. 
242 ;  20  L.  J.,  Ex.  177. 
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Habeai  Corpus.]— The  Isle  of  Man  is  not  a 
foreign  dominion  of  the  crown,  and  therefore  a 
writ  of  habeas  corpus  ad  subjiciendum  issues  to 
it  notwithstanding  the  25  &  26  Vict.  c.  20,  s.  1. 
Broton,  Ho  parte,  6  6.  &  S.  280  ;  33  L.  J.,  Q.  B. 
193  ;  10  Jot.  (N.S.)  945  ;  10  L.  T.  458  ;  12  W.  B. 
821.  S.  P.,  Crawford,  Eas  parte,  13  Q.  B.  613 ; 
18  L.  J.,  Q.  B.  225  ;  13  Jur.  955. 

"^li^lli.]— The  Statutes  of  Wills,  et  de  donis 
<conditionalibu8,  do  not  extend  to  the  Isle  of  Man. 
That  island  made  unalienable  by  a  private  act 
of  parliament  against  heirs  general  on  failure  of 
issue  male.  Sodor  and  Man  {Bishop^  y.  Derby 
(^JEarV),  2  Ves.  337. 

Title  to  Land.] — ^A  question  concerning  the 
xight  and  title  to  the  Isle  of  Man  might  have 
h^n  determined  in  the  English  courts.  Derby 
V.  Aihol,  1  Ves.  204. 


2.  LEOIgLATUBE,  LAWS  IlSD  C178TOM& 

Honie  of  Keys.] — The  House  of  Keys,  as  a 
legislative  body,  has  no  inherent  power  to  com- 
mit for  contempt ;  and  the  Manx  Act  of  1817 
<ioe8  not  give  such  power  to  it  when  acting  in  its 
legislative  capacity.  Broum,  JEx  parte,  5  B.  &  S. 
•280  ;  33  L.  J.,  Q.  B.  193 ;  10  Jur.  (N.fl.)  945 ;  10 
L.  T.  458  ;  12  W.  R.  821. 

Bankers  and  Votes.] — ^A  licensed  banker  in 
the  Isle  of  Man  executed  a  security  in  the 
nature  of  a  mortgage  deed,  bond  and  security  of 
<;u8tomary  freehold  lands  belonging  to  him,  to 
ccirtain  government  officers  conditioned  to  secure 
payment  by  him  and  his  partners  (members  of 
the  banking  firm)  of  notes  to  a  special  amount 
to  be  issued  in  the  island  under  the  licence  of  the 
government.  Two  of  the  partners  died  subse- 
quently at  different  periods,  and  fresh  licences 
were  renewed  in  the  names  of  the  survivors  for 
further  issues,  but  under  the  original  deed  of 
security.  The  eftect  of  such  security  on  the  notes 
so  issued  and  in  circulation,  and  the  respective 
deaths  of  the  partners  upon  failure  of  the  bank, 
considered  and  ascertained.  Boardman  t. Quayle, 
11  Moore,  P.  0.  223  ;  5  W.  R.  799. 

A  promissory  note  of  the  Douglas  and  Isle  of 
Man  Bank,  in  the  following  form :  *'  We  promise 
to  pay  the  bearer  on  demand,  one  pound  British 
in  bank  notes  or  bills  on  ]x>ndon,"  is  a  negoti- 
able note  within  the  Manx  Banking  Act  of  1817. 
Jb. 

Husband  and  Wife — Bower.] — By  the  common 
law  of  the  Isle  of  Man,  confirmed  by  an  ordinance 
published  in  1687,  a  widow  is  entitled  to  dower 
•only  dum  sola  et  casta  vixerit ;  the  birth,  there- 
fore, and  affiliation  of  an  illegitimate  child  creates 
a  forfeiture  of  the  dower.  Qiin  t.  Cain,  2  Moore, 
P.  C.  222. 

Equity  to  a  Settlement.]— The  doctrine 

•of  a  wife's  equity  to  a  settlement  is  unknown  to 
Manx  law.  Maryland,  In  re,  55  L.  J.,  Ch.  581 ; 
54  L.  T.  635  ;  34  W.  R.  540. 


Insolvensy.] — ^When  a  debtor  possessed  of 
'lands  liable  to  be  sold  for  debt  is  in  prison  he 
•cannot,  by  the  law  of  the  Isle  of  Man,  be  dis- 
charged, until  he  has  made  a  mortgage  of  his 
lands  in  favour  of  his  creditors.  Coroett  t.  Bad- 
.eliffe^  14  Moore,  P.  C.  121. 


According  to  the  general  law  prevailing,  as 
well  in  the  Isle  of  Man  as  in  England,  a  drad  is 
void  against  creditors  when  the  debtor  is  in  a 
state  of  insolvency,  or  when  the  effect  of  the 
deed  is  to  leave  the  debtor  without  the  means  of 
paying  his  present  debts.    lb. 

Lands.] — Exposition  of  the  tenure  of  quarter 
lands  and  intacks  in  the  Isle  of  Man  of  the 
nature  of  copyhold.  Bimie  y.  Cayetole,  9  Moore, 
P.  C.  303. 

There  can  be  no  foreclosure  of  a  mortgage  of 
copyholds  of  the  tenure  of  quarter  lajids  since 
the  act  to  amend  the  law  relating  to  mortgages 
passed  in  the  Isle  of  Man  in  1835.    lb. 

After  the  passing  of  the  Manx  Act  of  Settle- 
ment, 4th  of  February,  1703,  the  Act  of  Tynwald 
of  the  24th  of  June,  1645,  which  rendered  the 
consent  of  the  Lord  Mayor  of  the  Isle  of  Man 
necessary  to  alienation  by  a  tenant,  was,  although 
not  expressly  repealed,  no  longer  in  force  in  the 
island  ;  and,  under  the  provisions  of  the  Act  of 
Settlement,  a  tenant  of  the  manor  became  entitled, 
upon  payment  of  the  proper  fine,  to  alienate 
hinds  without  the  consent  of  the  lord.  Boardtnan 
V.  Quayle,  11  Moore,  P.  C.  223  ;  5  W.  R.  799. 

A  grant  by  a  tenant  of  customary  land  and 
premises  is  not  invalid  by  reason  of  the  grant 
being  made  in  favour  of  two  or  more  persons.   lb. 

The  customary  law  of  the  Isle  of  Man  respoct- 
ing  legitimation  by  subsequent  marriage  of  the 
parents  was  proclaimed  at  a  Tynwald  as  follows : 
if  a  man  get  a  maid  or  young  woman  with  child 
before  marriage,  and  within  a  year  or  two  af t^ 
doth  marry  her,  if  she  was  never  slandered  or 
defamed  with  any  other  before,  that  diild 
begotten  before  marriage  shaU  have  his  father's 
corbe  and  his  farm  according  to  the  custom  of 
this  Isle.  This  custom  was  propounded  for  the 
resolution  of  all  doubts  therein  to  the  two  deem- 
sters and  twenty-four  keys  of  the  island,  and 
was  by  them  confirmed  and  answered  as  follows : 
If  a  man  get  a  maid  or  young  woman  with  child, 
and  then  within  a  year  or  two  afterwards  doth 
marry  her,  we  judge  them  to  be  illegitimate  by 
our  laws: — H^d,  first,  that  such  custom  was 
not  a  rule  of  descent  to  lands  of  inheritance 
descending  from  father  to  son,  but  embraced  the 
case  of  a  female  entitled  as  a  purchaser  under 
the  trusts  of  a  wiU.  Quane  v.  Quane,  8  Moore, 
P.  C.  63. 

Held,  secondly,  that  the  custom  applied  to  a 
case  where  more  than  one  child  had  been  bom 
before  marriage.    lb. 

Held,  thirdly,  that  a  child  was  legitimate, 
although  more  than  two  years  had  elapsed 
between  the  time  the  woman  was  gotten  with 
child  and  the  marriage  <^  the  parents.    lb. 

Limitations,  Statute  of-— Effioet  on  Debts.]— 
The  Manx  Statute  of  Limitations,  which  enacts 
that  actions  of  debt  upon  any  trading  contrast 
or  demand  without  specialty  shall  be  commenced 
within  three  years  next  after  the  cause  of  action, 
only  bars  the  remedy,  and  does  not  extinguish 
the  debt.  HarrU  r.  Quine,  10  B.  &  S.  644  ;  38 
L.  J.,  Q.  B.  331  ;  L.  R.  4  Q.  B.  653 ;  20  L.  T. 
947  ;  17  W.  R.  967. 

Land— Mortgage.]— The  equity  of  redemp- 
tion of  lands  in  the  Isle  of  Man  is  barred  by  the 
Act  of  Settlement  passed  in  the  island  in  1703-4, 
after  the  lapse  of  twenty-one  years  from  the  date 
of  the  mortgage.  Christian  t.  Qeldie,  2  Moore. 
P.  0.  226. 
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XLum — Grant  and  Working  ol] — By  an 

act  of  Tynwald,  of  the  Isle  of  Man,  a  reservation 
was  made  to  the  lord  of  the  isle,  of  all  such  mines 
and  minerals  as  then  were,  or  at  any  time  there- 
tofore had  been,  vested  in  the  lords  of  the  isle. 
The  Queen,  as  ladj  of  the  isle,  being  thus  pos- 
sessed of  the  mines  as  of  her  own  original  title 
in  the  soil,  has  the  right  to  the  use  of  all  waters 
found  thereon  and  percolating  by  natural  pro- 
cesses into  the  mines  when  opened.  BalULcorkith 
Silcer  Mining  Co,  v.  Dwnbell,  43  L.  J.,  P.  C.  19 ; 
L.  R.  6  P.  C.  49  ;  29  L.  T.  658  ;  22  W.  R.  277. 

The  holder  of  a  mining  lease  from  the  crown 
is  not  liable  to  make  compensation  for  the  with- 
drawal by  percolation  into  his  mine  of  water 
which  wou£i  otherwise  have  flowed  into,  or 
having  flowed  into,  would  have  been  retained 
in  the  wells  and  springs  of  the  superjacent  land. 
lb. 

The  Court  of  Chancery  of  the  Isle  of  Man 
granted  an  injunction  restraining  A.  from  pro- 
oeediiig  with  his  mining  operations  on  the  lands 
of  B.  until  he  should  give  security,  in  the  speci- 
fied form,  to  meet  such  damages  as  B.  might,  on 
the  hearing  of  the  cause,  be  decreed  entitled  to 
recover  for  injuries  done,  or  that  might  be  done, 
to  B.'s  kuids.  A.  gave  security  accordingly,  but 
the  court  ordered  the  injunction  to  be  continued 
till  the  hearing  of  the  cause  :-~Held,  that  the 
order  for  injunction  was  not  justified  by  the 
practice  of  the  court.    lb. 


Kon-nier.] — Kon-user    for   twenty-one 


years  does  not  deprive  the  tenants  or  farmers  of 
the  Isle  of  Man  of  the  right  to  dig  for  and  raise 
limestone  and  other  stones  in  the  quany  of  a 
tenant,  provided  the  stones,  &c.,  are  for  the  use  of 
the  party  obtaining  them,  or  to  be  employed  by 
him  for  the  improvement  of  his  own  or  neigh- 
bour*s  estate.  By  the  supplemental  Act  of 
Settlement  (6th  June,  1704),  a  discretionary 
power  is  vested  in  the  governor  to  allow  the 
exercise  of  this  right.  ChriMian  v.  6HbMH,  3 
Moore,  P.  C.  S51. 


Coitom  to  dig  Clay  and  Band.] — The  Act 


of  Settlement  of  the  Isle  of  Man,  1703,  confirmed 
to  the  tenants  their  customary  estates  of  inherit- 
ance, "  saving  always  all  mines  and  minerals,  of 
what  kind  and  nature  soever,  quarries  and  del& 
of  flag  slate  or  stone  "  : — Held,  that  a  custom  by 
the  tenants  to  dig  for  clay  and  sand  did  not 
contravene  the  saving  clause,  and  that  such 
tenants  were  entitled  to  dig  for  clay  and  sand. 
Att.'Oen.  {Isle  of  Man)  v.  Afylchreett,  48  L.  J., 
P.  C.  36 ;  4  App.  Cas.  294  ;  40  L.  T.  764. 

Partnership.] — There  is  no  difference  between 
the  Manx  law  and  the  law  of  England  in  respect 
to  the  principles  applicable  to  the  law  of  part- 
nership. Lahntchere  v.  Tapper ^  11  Moore,  P.  C. 
198  ;  5  W.  R.  797. 

Prescription.] — By  the  law  of  the  Isle  of  Man, 
user  for  twenty-one  years  creates  a  prescriptive 
right.    Cowin  v.  Moore^  14  Moore,  P.  0.  354. 

Bating — ^Bont-charges.] — An  act  for  the  com- 
mutation of  tithes  in  the  Isle  of  Man  (1839) 
Provided  that  there  shall  be  paid  annually,  in 
en  of  tithes,  a  certain  aggregate  sum,  to  be 
apportioned  by  way  of  rent-charge  amongst 
those  entitled  thereto.  An  act  to  provide  an 
asylum  for  lunatics  and  insane  persons,  after 
^directing  a  valuation  "  at  their  net  annual  value, 


of  all  lands  and  all  real  estate,**  provided  that 
"as  soon  as  the  valuation  is  complete**  the 
l^wald  Court  shall  lay  a  rate  on  the  proprie- 
tors of  all  lands  and  real  estate  aocoiding  to 
valuation : — ^Held,  that  a  rent-charge  under  the 
act  of  1839  was  not  liable  to  be  included  in  such 
valuation,  or  ratable  under  the  act  of  1860. 
Ingram  v.  DHnhoater,  44  L.  J.,  P.  C.  83 ;  32  L.  T, 
746. 

Bightf  of  Water.] — ^A  grant  of  the  use  of  a 
stream  of  water  from  an  artificial  flow  over  the 
grantor*8  land  for  working  a  "  mill  or  otherwise 
an  instrument  wherewith  to  plate  iron,  and  like- 
wise a  smithy,**  the  grantor  engaging  to  keep  up 
a  full  dam  of  water  for  that  purpose,  in  the 
absence  of  any  objection  by  the  grantor,  or  those 
claiming  under  him,  to  the  use  of  the  water 
during  fifty  years,  for  other  purposes  than  those 
limited  by  the  grant,  confeis  by  the  law  of  the 
Isle  of  Man,  on  the  grantee,  a  prescriptive  right 
in  the  water  granted.  Tobin  v.  StaweUf  9  Moore, 
P.  C.  71. 


8.  Courts  and  Officbrs. 

The  Court  of  Exchequer  in  the  Isle  of  Man 
has  power  to  summon  a  juiy  to  decide  a  question 
of  fact.  Att.'Gen.  (Jtle  qf  Man)  v.  OfwUVf  12 
Moore,  P.  C.  27 ;  7  W.  B.  713. 

This  power  extends  to  an  information  for 
intrusion  and  trespass  by  the  attorney-general 
of  the  island,  on  behalf  of  the  crown.    lb. 

The  attorney-general,  as  the  chief  law  officer 
of  the  crown  in  the  island,  bringing  an  appeal 
to  the  Queen  in  council,  is  not  required  to  enter 
into  a  recognizance  to  answer  costs  of  appeaU 
lb. 

The  Ecclesiastical  Court  has  jurisdiction  to  try 
the  validity  of  an  alleged  donatio  mortis  causa. 
Gfinahan  y.  6frice,  15  Moore,  P.  C.  216. 

J.  M. 


ISSUE. 

limitatloni  to.]-— iS90  SETXLElfENV^WlLL. 


JAMAICA. 

See  COLONY. 


JERSEY. 

See  COLONY. 


JOINT    STOCK   COMPANY. 

See  BANKER— COMPANY— MINES. 
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JOINT-TENANCY. 

Partition  otl—See  Pabtition. 
•Creatioii  of,  by  Will.]— 5;6  Will. 
In  other  Cmoi.]— &»  Estate. 


JOINTURE. 

A.  IKCIDEKTS,  489. 

B.  Agreements  fob  Jointube,  490. 

O.  Pbopebty  out  op  which  Jointubb  Pay- 
able, 49S. 

D.  Payment  of  Jointubb. 

1.  Deficiency  in  Value  of  Property  Charged, 

499. 

2.  In  what  Currency  Jointure  Paid,  501. 

3.  Arrear*  and  Int crest ^  502. 

4.  Poitponement  of  Payment^  503. 

C  INCUMBBAKCES,  503. 

F,  DlSOOYBBY  OF  DEEDS,  504. 

A.  INCIDENTS. 

Period  of  Payment — ^Bent-eliarge  during  Life 
«f  Hneband.] — ^Primft  facie  a  *'  jointure  "  is  a 
provision  for  the  wife  after  the  death  of  her 
nosbancL  Under  a  jointuring  power  in  common 
form,  except  that  the  words  "  by  way  of  jointure  " 
are  omitted,  which  power  is  referred  to  in  the 
following  sentence  ot  the  will  as  "  the  said  power 
of  jointuring,"  the  donee  of  the  power  cannot 
create  a  rent-charge  payable  to  his  wife  during 
his  own  life.  Jamieson  y.  Trevelyan  (23  li.  J., 
Ex.  281 ;  1 0  Ex.  269)  distinguished.  J>e  Hoghton^ 
In  re^  De  Hoghton  v.  Be  Hoghton^  65  L.  J., 
Ch.  667  ;  [1896]  2  Ch.  386  ;  74  L.  T.  613 ;  44  W.  E. 
635. 

Marriage  Contraote.] — In  marriage  contracts* 
a  jointure  for  the  wife  is  almost  universally  the 
first  care.  WQmre  t.  Scully^  Beat.  879  ;  2  Hog. 
113. 

Torfeiture  for  Adultery.] — The  husband  does 
not  forfeit  his  estate  by  the  curtesy,  nor  the  wife 
her  jointure  by  adultery.  Walker^  In  re,  LL  & 
«.  t.  Sugd.  326. 

Jointure  is  not  forfeited  at  law  by  elopement 
or  adultery;  the  same  rule  in  equity,  where 
jointure  secured  by  articles.  Buchanan  v. 
Buchanan,  1  Ball  &  B.  206  ;  12  B.  B.  16.  S.  P., 
Sidney  v.  Sidney,  3  P.  Wms.  275. 

Forfeiture  by  Wife  snffering  a  Beoovery.] — 
A.,  on  his  marriage,  made  a  settlement  whereby 
;he  was  tenant  for  life  to  lands  to  400Z.  per 
.annum,  remainder  to  his  wife  in  special  tail, 
remainder  to  his  own  right  heirs.  A.  and  his 
^wif e  joined  in  barring  the  settlement,  and  made 
■A  new  one  to  6.  and  his  heirs  in  trust  as  to  lands 
^f  1502.  per  annum,  for  the  wife,  and  the  heirs 
•of  her  body,  and  for  want  of  such  issue,  in  trust 
for  A.  and  his  heirs.  A.  died  without  issue  :  his 
wife  suffered  a  recoveiy,  and  devising  the  lands 
for  payment  of  debts,  died  without  issue.  Upon 
a  bill  by  the  heir  of   A   against  the  wife*8 


creditors,  it  was  held  that  the  wife's  recovery 
was  a  forfeiture  within  11  Hen.  7.  Symeon  v. 
Turner,  1  Eq.  Ca.  Abr.  220,  pL  1 :  14  Vin.  Abr. 
555,  pi.  25. 

Smblementi.] — Dower  is  an  excrescence  or 
continuance  of  the  husband's  estate,  which  join- 
ture is  not;  therefore,  a  dowress  shall  have 
emblements  but  not  a  jointress.  Fieher  v.  Forbes, 
9  Vin.  Abr.  373,  pi.  82. 

Eent-oharge  settled  and  afterwardi  Land 
devieed.] — A.,  on  marriage,  settled  a  rent-charge 
on  bis  wife  for  her  jointure,  and  afterwards 
devised  to  her  part  of  the  land  charged.  This 
rent-charge  shall  not  be  apportioned.  Knight  v. 
Oalthorpe,  1  Vem.  347;  1  Eq.  Ca.  Abr.  33,  pL  6. 

If  a  testator  by  will  before  marriage  gives 
2,0002.  per  annum  to  any  woman  he  may  marry, 
and  afterwards,  by  codicil,  gives  his  wife  the 
same  jointure,  she  cannot  take  both.  Osborne 
V.  Leeds  QBuke),  5  Ves.  582  ;  5  B.  R.  74. 

Equity  of  Bedemption.]~A.  settled  an  equity 
of  redemption  for  a  jointure,  and  became  bank- 
rupt ;  the  jointress  is  bound  by  the  account 
settled  by  the  assignees  with  the  mortgagee, 
unless  she  can  shew  particular  errors.  Knight 
V.  Bampfeild,  1  Vem.  179. 

Bill  for  Acoount  and  Beoeiver.l — A.  J.  being 
entitled  to  a  certain  jointure,  oy  articles  of 
November,  1799,  assigned  the  same  to  her  son 
G.  C.  J.,  in  consideration  of  his  covenanting  to 
pay  the  head-rents  of  the  lands  of  Shane,  &c., 
and  also  of  his  giving  A.  J.  a  right  of  distress  on 
the  lands  of  Blarney,  in  case  of  any  default  on 
hispart  in  the  payment  of  the  said  head-rents : 
— Efeld,  that  notwithstanding  the  remedy  at  law 
thus  provided  by  the  articles,  a  bill  for  an 
account  on  foot  of  the  payments  made  by  A  J. 
in  respect  of  the  head  rents,  and  for  a  receiver, 
was  maintainable.  Goodwin  y.  Jeffreys,  1  Dr. 
&  Wal.  875. 

Setting  Aiide  Jointure.] — A  settlement  or 
jointure  on  a  marriage,  though  made  very 
unequally,  and  in  favour  of  the  wife,  will  not 
be  set  aside  in  equity ;  as  that  cannot  put  the 
wife  in  statu  quo.  North  v.  Ansell,  2  P.  Wms.  619. 

Irish  Bankers'  Aot.]— Semble,  that  the  case 
of  a  jointure  settled  upon  the  wife  of  a  son  on 
his  marriage,  is  not  within  s.  3  of  the  Irish 
Bankers  Act.  Spearing  v.  Delaeour,  1  Dr.  k, 
Wal.  591. 

When  a  Bar  to  Dower.] — See  Husband  and 
Wife. 

When  a  Bar  to  Share  under  Statute  of  Distribu- 
tions.]— See  Executob  and  Administbatob. 

Exereiie   of   Powers  of   Jointuring.] — See 

POWBE. 

Liability  of  Jointreis  for  Waste.]— See  Waste. 
See  also  Settlement  ;  Tbust  and  Tbustee. 


B.  AGBEEMENTS  for  JOINTURE. 

Bule  in  Equity.] — In  equity,  agreement  to 
make  jointure  is  equal  to  a  jointure.  Seys  v. 
Price,  9  Mod.  219. 

One  covenanting  to  leave  his  wife  1,000Z. 
within  three  months  after  his  death,  cannot  be 
enforced  in  equity  to  amend  the  security.    OoUim* 
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▼.  Flummery  1  P.  Wms.  107  ;  BosvU  v.  JBrander, 
lb.,  460. 

A.,  being  indebted  in  700Z.,  agrees  on  his 
marriage  to  settle  lands  of  lOOZ.  per  annum  on 
himself  ior  life,  then  to  his  wife  for  her  jointure, 
remainder  to  their  issue  in  tail : — Decreed,  the 
lands  to  be  sold,  and  aft.er  payment  of  the  7002. 
the  surplus  to  be  laid  out,  and  settled  on  the  wife 
or  the  issue  ;  but  the  decree  was  reversed  on  a 
bill  of  review.    Carpenter  v.  Bennetj  I  Vern.  203. 

A  tenant  for  life,  with  power  to  makea  jointure, 
remainder  over,  covenanted  to  make  a  jointure 
on  his  wife  in  consideration  of  marriage  by  virtue 
of  his  power  or  otherwise,  of  500Z.  per  annum, 
and  di^  before  it  was  done  ;  equity  will  make 
it  good.  Coventry  v.  Coventry,  2  P.  Wms.  222  ; 
Gilb.  160  ;  Comyn,  312  ;  9  Mod.  12  ;  10  Mod.  463 ; 
1  Str.  596. 

Agreement  for  Jointure  in  ooniideration  of 
portion  never  paid.] — ^Agreement  to  settle  a 
jointure  in  consideration  of  a  portion  by  the 
father,  though  the  portion  was  never  paid,  yet 
the  wife  slmll  have  her  jointure.  Perkins  v. 
2'horaton,  Arab.  502. 

Xridenoe.] — Bill  to  have  jointure  made  up 
4002.  per  annum,  according  to  the  parol  agree- 
ment on  the  marriage.  The  defendant  pleads  a 
jointure  made  and  accepted  eighteen  years 
since  : — ^Held,  the  jointure-deed  is  evidence  that 
all  the  precedent  treaties  and  agreements  were 
resolved  into  that.  BelUuU  v.  Senson,  1  Vern. 
369. 

Artiolea  during  Coverture — ^Entry  of  Wife.] 
— When  a  provision  is  made  for  a  wife,  in  lieu 
of  her  jointure,  by  articles  during  coverture  ;  if 
the  wife  after  her  husband's  death  enters  but 
upon  part  of  the  landa^  she  shall  perform  the 
whole  articles.  Moseley'e  Case,  cited  in  Cecil  v. 
Salisbury,  2  Vern.  224. 

Pnrohaser  of  Lands  eharged,  making  Jointress 
his  Exeeutriz.1 — A.  covenants  that,  in  considera- 
tion of  1,2002.,  he  and  all  claiming  under  him  will 
convey  to  B.,  or  pay  back  the  money.  A  con- 
veyance is  made,  and  then  B.  is  evicted  by  a 
jointress,  who  claimed  under  a  settlement  made 
by  her  husband,  the  former  owner  to  the  estate  : 
B.  makes  the  jointress  his  executrix,  and  dies  ; 
A.  shall  pay  back  the  money,  and  the  executrix 
of  B.  shaU  have  it  and  her  jointure  too.  Jason  v. 
Jervis,  1  Vern.  284. 

JointroM  Adminifltratriz.] — ^Where  there  was 
an  agreement  on  marriage  to  settle  a  jointure  in 
consideration  of  502.  portion ;  and  the  husband 
dies  before  portion  paid  or  jointure  settled,  and 
the  wife  takes  an  administration  to  her  husband  : 
— ^Held,  she  shall  not  have  the  portion  as  admin- 
istratrix, and  the  jointure  ^so.  Sed  quaere. 
Meredeth  v.  Jofies,  1  Vern.  463 ;  1  Eq.  Ca.  Abr. 
220,  pL  4. 

Covenant  as  to  Value  of  Jointure  Lands  omitted 
in  Settlement.] — ^A  settlement  for  a  jointure  is 
made  in  pursuance  of  ailicles,  wherein  was  a  cove- 
nant that  the  jointure  lands  were  of  such  a  value, 
but  this  covenant  is  omitted  in  the  settlement. 
The  covenant  is  subsisting.  Speake  v.  Speake,  1 
Vern.  217  ;  1  Eq.  Ca.  Abr.  220,  pi.  7. 

First  Settlement  set  aside  as  against  Seoond 
Wife.] — If  A.  in  the  lifetime  of  his  first  wife 
fettles   lands  to   the  use  of    himself   for  life, 


remainder  to  his  first  and  other  sons  in  tail,  and 
the  wife  dies  without  issue,  and  A.,  on  his  second 
marriage,  agrees,  in  consideration  of  a  portion 
paid,  to  settle  part  of  lands  as  a  jointure  on 
his  second  wife,  the  court  will  set  aside  the  first 
settlement  as  fraudulent  against  the  second 
wife,  who  is  a  purchaser.  JUouglas  v.  Ward,  1 
Ca.  Ch.  100 ;  1  Eq.  Ca.  Abr.  220,  pi.  10. 

Grant  of  Bent-ehargo  to  InfBuit.] — Grant  of 
rent-char^  out  of  particular  lands  to  an  infant 
for  her  jointure,  though  grantor  be  evicted, 
being  in  equity  a  general  agreement  to  grant 
rent-charge  of  that  amount  out  of  some  lands, 
will  bind  infant  if  her  guardian  or  parents  assent 
to  it.  CorbeU  v.  CorbeU,  1  Sim.  &  S.  621 ;  2  L.  J. 
(0.&)  Ch.  108.  Affirmed  5  Buss.  254  ;  7  L.  J. 
(0.8.)  Ch.  9. 

Artieles  on  Xarriage  of  Female  InfiEuit.] — By 
articles  on  marriage  of  an  infant,  in  consideration 
of  her  portion,  a  suitable  jointure  was  to  be  made 
on  her  when  of  age,  in  bar  ot  dower,  and  she  wa» 
to  convey  her  lands  to  be  limited  to  the  husband 
in  fee.  The  jointure  was  settled,  and  the  wife, 
when  of  iage,  was  a  party  to  the  deed,  but  she 
never  conveyed  her  own  estate,  nor  was  she  ever 
required  so  to  do  by  her  husband,  though  h^ 
dower  exceeded  her  jointure.  The  husband  died, 
and  the  wife  entered  upon  the  settled  lands  : — 
Held,  she  was  not  bound  by  the  articles,  nor  by 
her  acceptance  of  the  jointure ;  she  therefore 
kept  her  own  estate  and  jointure  also.  Lucy  v. 
Moore,  Moseley,  59  ;  4  Bro.  P.  C.  343. 

Covenant  by  Tenant  for  Life— To  make  addi- 
tional Jointure.] — Tenant  for  life,  with  power 
to  make  a  jointure  of  1002.  per  annum  for  every 
1002.  which  he  has  with  his  wife,  covenants,  on 
marriage,  to  make  a  jointure  accordingly,  and 
also  to  make  an  additional  jointure  on  receiving, 
or  becoming  entitled  to,  any  further  money  in 
right  of  the  wife  ;  after  the  death  of  the  husbeind 
the  wife  becomes  entitled  to  an  additional 
fortune  ;  she  shall  not  compel  the  remainderman 
to  make  an  additional  jointure  on  her  on  this 
account ;  but  on  the  other  hand,  the  husband's 
creditors  shall  not  take  from  the  wife  this  addi- 
tional fortune.    Holt  v.  Holt,  2  P.  Wms.  648. 

To  Jointure  when  in  Possession — ^Inoa* 

pacity  to  exeroise  Power.] — Devise  of  real 
estate  to  tenants  for  life  in  succession,  with 
remainders  over,  with  power  to  the  tenants  for 
life,  when  and  as  they  should  severally  and  suc- 
cessively be  in  possession,  to  appoint,  by  way  of 
rent-charge,  a  jointure  of  a  certain  amount  to 
any  woman  or  women  with  whom  they  might 
intermarry.  One  of  the  tenants  for  life  cove- 
nanted, on  the  occasion  of  his  marriage,  that,  if 
he  should  come  into  the  possession  of  the  estates, 
he  would  execute  the  power  of  jointuring  in 
favour  of  his  wife.  After  this,  and  before  coming 
into  possession  of  the  estates  under  the  devise, 
he  became  of  unsound  mind,  and  continued  so 
until  his  death,  before  which,  however,  he  had 
become  entitled  to  the  possession  of  the  estates  : 
— Held,  that  his  widow  was  entitled  to  have 
the  rent-charge  enforced  by  way  of  jointure 
against  the  estates,  under  the  covenant  made  by 
her  deceased  husband  on  his  marriage  with  her.. 
Affleck  V.  Affleck,  26  L.  J.,  Ch.  358 ;  3  Jur.  (N.8.> 
326 ;  5  W.  R.  425. 


Death  without  making  Jointure.] — ^A., 

tenant  for  life,  remainder  to  Us  first  and  other 
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sons  in  tail,  remainder  to  B.  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  remainder  to 
CJ.,  with  a  power  to  B.  after  A/s  death  without 
lasae,  to  make  a  jointure  ;  B.  married  in  the  life 
of  A.,  and  before  marriage  covenanted  to  make 
a  jointure,  and  to  execute  his  power  when  in 
possession.  A.  died  without  issue,  and  B.  sur- 
TiTed,  but  died  without  making  a  jointure.  B.'s 
widow  brought  a  bill  against  C.  to  have  a 
jointure  made,  because  B.,  surviying  A.,  might 
have  executed  his  power,  and  might  have  cove- 
nanted so  to  do  ;  decreed.  Alfard  v.  Al/ordy 
Gilb.  167.  And  see  Seroey  v.  Hereey^  1  Atk. 
ft61. 

Covenant  by  Tenant  in  Tail.] — Tenant  in  tail 
covenants  to  settle  a  jointure  and  dies.  Issue  in 
tail  not  bound  by  the  covenant.  Clifford  (JLorS) 
V.  Burlington  iEarl),  2  Vem.  371. 

Father  being  tenant  for  life,  and  son  tenant 
in  tail  in  remainder  of  an  estate,  a  settlement 
was  made,  wherein  was  a  power  for  the  son, 
when  in  possession,  to  make  a  jointure.  Father 
and  son  enter  into  a  general  covenant  (without 
zeciting  or  referring  to  the  power),  that  the  son 
within  twelve  months  shall  make  a  jointure  on 
a  then  intended  wife;  the  father  dies  within 
twelve  months,  and  the  son  takes  possession,  and 
dies  without  making  any  settlement ;  the  estate 
is  bound  in  the  hands  of  the  remainderman. 
Jatrluon  V.  Jaekion,  4  Bro.  0.  C.  462. 

Tenant  in  tail,  with  power  to  make  a  jointure 
in  consideration  of  marriage,  articled  to  make 
one,  but  died  without  doing  it,  and  withoat  issue  ; 
then  his  wife  died,  and  her  administrat  rix  brought 
a  bill  for  an  account  of  the  profits  and  lands 
articled  to  be  settled.  Bill  dismissed,  the  power 
remaining  unexecuted.  Elliot  v.  HeU^  1  Vem. 
406. 

Karriage  Settlement— Grant  of  Bent-charge — 
Inoorreot  Beeital  that  Settlor  was  seised  in 

Tee.] — A.  became  a  party  to  a  settlement,  exe- 
cuted on  the  marriage  of  his  nephew,  and  granted 
to  the  intended  w^e  an  annuity,  to  commence 
after  his  death,  charged  on  lands  of  which  he 
declared  himself  entiUed  at  law  or  in  equity  to 
an  estate  in  fee  simple.  He  gave  her  a  power 
of  distraining  on  these  lands  for  the  annuity 
(subject,  however,  to  any  charge  on  them  which 
he  had  created  or  might  create  for  his  own  wife), 
and  he  also  created  a  term  of  years  in  the  same 
lands,  which  he  assigned  to  trustees  to  hold  for 
tile  purpose  of  satisfying  the  annuity  by  entry 
and  distress  subject  as  aforesaid.  On  A.'s  death 
proceedings  were  instituted  by  other  parties  in 
chancery,  and  a  decree  was  pronounced  declaring 
that  he  was  only  entitled  to  a  life  estate  in  the 
lands  which  he  had  charged.  The  annuity  fell 
into  arrear : — Held,  that  the  settlement  gave  the 
annuitant  a  right  to  proceed  against  the  personal 
estate  of  the  grantor  for  satisfaction  of  the 
annuity  Monypenny  v.  Monypcnny,  9  H.  L.  Cas. 
114 ;  31  L.  J.,  Ch.  269. 


0.  PEOPEETY  OUT  OF  WHICH  JOINTUEE 

PAYABLE. 

Bent-charge  on  Xitates— Deviie  of  part  of 
Sstate  to  Wife  for  Life.] — A.,  on  his  marriage, 
grants  a  rent-charge  to  his  wife  out  of  his  estates 
for  her  jointure,  which  he  secures  by  a  term 
limited  to  trustees.  By  his  will  he  gives  his 
mansion-house  and  park  to  his  wife  for  life,  and 
the  rest  of  his  estates  to  B.,  and  directs  that  the  | 


repairs,  painting,  &c.,  of  his  mansion-house  shall 
be  paid  for  by  sale  of  timber  on  the  premises 
devised  to  B.,  and  then  he  confirms  the  settle- 
ment : — ^Held,  that  the  jointure  is  whoUy  rais- 
able  out  of  those  premises.  PoweU  t.  Orighy^ 
3  CI.  &  F.  103 ;  9  Bligh  (K.s.)  646.  And  see 
Knight  v.  Calthorpe,  1  Vem.  347  ;  1  Eq.  Oa.  Abr. 
33,  pi.  6. 

Boal  and  Personal  Sitote  — Bcal  Sitoto 
Charged.] — ^A.,  on  marriage  with  M.,  settled  a 
jointure  on  her,  with  the  approbation  of  B.,  his 
father,  who  witnessed  the  deed.  A.  died,  leaving 
a  large  personal  estate,  and  made  M.  executrix. 
Afterwards  B.  discovered  that  A.  was  only 
tenant  for  life,  with  remainder  to  himself  in  fee, 
and  he  recovered  at  law.  Per  cur.,  it  is  plain 
that  the  father  thought  the  son  had  the  fee,  and 
that  he  knew  of  the  settlement :  considering, 
therefore,  the  near  relationship  of  father  and 
son,  the  widow  shall  not  be  compelled  to  resort 
to  the  son's  covenant,  and  compel  the  jointure  to 
be  made  good  out  of  his  personal  estate.  Teofdale 
V.  Teasdale,  Select  Ca.  Ch.  59. 

By  a  settlement  in  contemplation  of  marriage, 
reciting  that  the  intended  husband  being  entitled 
to  certain  real  estate  it  was  agreed,  on  the 
treaty  for  the  marriage,  that  he  should  secure  to 
the  intended  wife,  in  case  she  should  survive 
him,  a  certain  annuity  by  way  of  jointure,  "  in 
manner  thereinafter  expressed,"  the  husband 
demised  certain  real  estate  to  trustees  for  a  long 
term  of  years  upon  the  trusts  thereinafter 
declared,  and  then  covenanted  that  his  heire, 
executors,  administrators,  or  assigns  should  pay 
the  jointure  to  his  wife  surviving  him  upon 
certain  specified  days;  and  the  covenant  was 
followed  by  a  declaration  that  the  demised  lands 
were  to  be  held  upon  trust  for  the  settlor  until 
some  default  in  making  any  of  the  payments  of 
the  jointure ;  and  in  case  of  non-payment  of  any 
part  for  forty  days  next  after  any  day  of  pay- 
ment, then  upon  trust  to  secure  the  same : — 
Held,  that  as  between  the  real  and  personal 
representatives  of  the  settlor,  the  land  was  the 
primary  fund  for  payment  of  the  jointure, 
because  the  jointure  was  not  in  satisfaction  of 
any  debt  due  from  the  settlor  at  the  time  of 
executing  the  settlement,  nor  had  his  personal 
estate  b^n  augmented  by  any  consideration 
given  for  it ;  and  therefore  the  presumption  was 
that  a  primary  charge  upon  the  land  was 
intended  ;  ^nd  that  presumption  was  not  rebutted 
by  anything  in  the  recitals  or  in  the  form  of  the 
deed  of  settlement.  Zoosemore  v.  Knapman^ 
Kay,  123 ;  2  Eq.  B.  710 ;  23  L.  J..  Ch.  174 ;  2 
W.  E.  664. 

By  articles  of  separation,  dated  in  June,  1834, 
the  defendant  agreed  that  he  would,  on  or 
before  the  Ist  of  February,  1835,  effectually,  by 
a  charge  on  freehold  estates,  or  by  investment 
of  an  adequate  sum  of  money,  or  by  the  best 
means  which  might  then  be  in  his  power,  secure 
to  the  plaintiff,  his  wife,  an  annuity  of  1,0002. 
In  December,  1834,  a  deed  of  arrangement  was 
executed  between  the  defendant  and  his  son,  by 
which  certain  family  estates  were  conveyed  to 
trustees  to  raise  money  for  the  payment  of 
various  incumbrances,  afterwards  to  such  uses  as 
the  defendant  and  his  son  should  appoint,  and  in 
default  of  appointment  to  the  defendant  for  life, 
and  then  to  his  son  absolutely,  with  a  power  for 
the  defendant  to  jointure  his  then  present  or 
any  future  wife  to  the  extent  of  1,000Z.  per 
annum : — Held,  that  the  plaintiff  was  entitlerl 
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to  have  her  jointare  raised  out  of  the  estates,  as 
against  the  defendant  and  his  son.  Mornington 
iCavmtMs)  V.  Mornington  iEarl),  17  Sim.  59 ;  18 
L.  J.,  Ch.  442. 

Eitatei  liable  to  Contribute  Batobly.]— The 
owner  of  estates  in  the  counties  of  Oxfoi-d  and 
Berks  covenanted  on  his  marriage  to  convey  such 
part  of  them  to  trustees  as  should  be  of  the 
annual  i^ne  of  900Z.,  to  the  use  of  himself  for 
life,  with  remainder  to  the  use  and  intent  that 
his  intended  wife  should  yearly  receive  for  her 
jointure  8002.,.  to  be  charged  upon  the  same 
heieditaments.  The  settlor,  not  having  made 
any  settlement  in  pursuance  of  the  covenant  by 
his  will  confirming  the  settlement,  devised  his 
estates  in  the  counties  of  Oxford  and  Berkshire 
to  his  wife  for  life.  He  afterwards  by  deed 
revoked  his  will  as  to  the  estates  in  Oxfordshire, 
which  consequently  on  his  death  descended  to 
his  heir-at-law.  The  jointress  insisted  that  she 
was  entitled  to  the  Berkshire  estate  for  her  life, 
free  from  any  contribution  towards  her  jointure, 
and  that  the  Oxfoixlshire  estates  were  exclusively 
liable  to  satisfy  the  covenant : — Held,  that  as  no 
intention  to  benefit  the  jointress  to  the  extent 
for  which  she  contended  appeared  on  the  face  of 
the  will,  the  two  estates  were  liable  to  contribute 
mtably  to  the  satisfaction  of  the  covenant. 
Eyre  v.  Green,  2  ColL  C.  C.  527 ;  10  Jur.  S84. 

Charge  of  Jointure  on  Estate  in  Possession, 
and  also  on  Estate  in  Bemainder.]-—Q.  S.,  being 
seised  iu  fee  in  possession  of  X.,  and  of  a 
remainder  in  fee  expectant  on  the  death  of  J.  in 
Z.,  upon  bis  marriage  charged  X.  and  Z.  with  a 
jointure ;  and  it  was  provided  that  during  the 
life  of  Q.  the  jointure  should  be  borne  by  X., 
and  that  if  J.  should  die  in  \\ie  lifetime  of  the 
wife  (which  happened),  the  jointure  should 
issue  ou{  of  Z.,  and  no  part  of  it  out  of  X.  X. 
was  settled  on  the  issue  of  the  marriage,  and  Z. 
was  limited  to  6.  S.  and  his  heirs.  And  it  was 
provided  that  upon  G.  S.  charging  other  lands  of 
his  with  the  jointure,  the  lands  of  X.  and  Z. 
should  be  discharged  therefrom.  And  G.  S. 
covenanted  to  charge  3,0002.  for  children's 
portions,  and  that  it  should  be  the  first  charge 
on  all  property  of  which  he  should  die  seised  or 
possessed,  and  have  a  priority  of  all  other  charges 
thereon  : — Held,  1.  That  as  between  the  lands 
of  X.  and  Z.,  the  lands  of  Z.  were  bound  to 
indemnify  the  lands  of  X.  against  the  jointure. 
2.  That  the  3,0002.  being  a  charge  upon  such 
property  only  of  G.  8.  as  he  died  seised  or 
possessed  of,  it  became  on  his  decease  a  charge 
upon  X.,  and  was  puisne  to  the  jointure. 
Sullivan  v.  Sullivan,  2  Jo.  &  Lat  769  ;  Ir.  B.  8 
Eq.  685. 

Jointure  charged  on  two  estates  by  marriage 
settlement  how  to  be  borne  as  between  the 
estates.  8.  (7.,  1  Jo.  &  Lat,  678  ;  Ir.  B.  7  Eq.  453. 
And  see  Wigsdl  v.  SmUh,  1  Sim.  &  S.  321 ;  1 
L.  J.  (0.8.)  Ch.  121. 

Settlement  of  Seal  and  Personal  Property — 
Arrears  of  Jointure  payable  out  of  Corpus.]— By 
a  marriage  settlement  real  and  personal  property 
of  the  husband,  and  3,0002.,  the  wife's  fortune, 
were  vested  in  trustees,  to  receive  the  rents  and 
Interest,  and  to  pay  head-rents,  and  then  to  pay 
the  residue  of  the  rents  and  interest  to  the 
husband  for  life  ;  and  after  his  decease  that  the 
wife  and  her  assigns  during  her  life  should  receive 
a  jointure  with  a  power  of  distress  and  entry, 


during  her  life  to  the  intent  that  she  might  be 
satisfied  and  paid  the  jointure  and  all  arrears, 
and  "subject  as  aforesaid  to  the  jointure,"  for 
the  issue  of  the  marriage ;  and,  in  default  of  such 
issue,  as  to  the  husband's  property,  for  him,  and 
as  to  the  3,0002.,  the  wife's  property,  for  such 
person  as  she  should  appoint,  and  in  default  of 
appointment  to  her  executors.  There  was  no 
issue  of  the  marriage : — ^Held,  that  arrears  of 
jointure  due  at  the  wife's  death  were  payable 
out  of  the  corpus  of  all  the  property  put  in 
settlement  as  against  the  persons  entitled  under 
the  ultimate  limitation.  Carter  v.  Salt,  Ir.  B.  1 
Eq.  97. 

The  wife,  by  a  deed  executed  during  the 
husband's  lifetime,  appointed  the  3J)002.,  after 
her  death,  to  trustees  for  scheduled  creditors  of 
the  husband.  By  a  deed  executed  after  the 
husband's  death,  reciting  the  power  and  the 
former  appointment,  that  she  haid  been  advised 
that  it  was  voluntaiy  and  inoperative,  and  that 
she  was  still  minded  to  appoint  or  dispose  of 
the  3,0002.  so  that  it  should  be  applied  ratably 
among  the  scheduled  creditors,  she  revoked  the 
former  appointment,  and  irrevocably  appointed 
3,0002.  to  the  trustees  of  the  former  deed,  in  trust 
cifter  her  death  to  pay  and  divide  the  same 
ratably  among  the  scheduled  creditors,  who  were 
parties  to  the  deed : — Held,  that  the  latter  did 
not  operate  as  a  release  of  the  3,0002.  from  the 
jointure ;  and  that  that  fund  was  subject,  with 
the  other  property  in  the  settlement,  to  the 
arrears  of  the  lointure  due  at  the  wife's  death. 
Ih. 

Charge  on  Plantation  and  Blavei — Compenia- 
tion-Xoney  liable  for  Arrears.] — ^A  jointure  was 
charged  upon  a  plantation  and  slaves  in  the 
Island  of  St.  Y.,  and  secured  by  powers  of  distress 
and  entry,  and  by  a  term  vested  in  trustees,  upon 
the  usual  trusts  to  raise  the  arrears  by  sale, 
mortgage,  &c.  Subject  to  the  jointure,  the 
estate  was  charged  with  a  large  sum  for  portions. 
Subsequently  to  the  creation  of  both  chai'ges  the 
slaves  were  by  law  manumitted,  and  a  consider- 
able sum  paid  by  way  of  compensation  in  respect 
of  them.  The  jointure  having  fallen  into  arrear : 
— Held,  that  this  compensation-money  was 
applicable  for  the  payment  of  such  arrears,  on  a 
suit  being  instituted  for  that  purpose  ;  but  that 
the  persons  interested  in  the  portions,  and  the 
owner  of  the  estate  subject  to  the  jointure  and 
portions,  were  necessary  parties  to  such  suit. 
Oreatheed  v.  Elliot,  15  Jur.  986. 

Covenant  to  seenre  Jointare  out  of  Estatea  to 
be  afterwarda  aoqnired— Estate  oontraoted  to 
be  pnrohased  and  again  sold.] — A  wife  had  a 
jointure  secured  on  her  husband's  estate,  X.  In 
1844  the  husband  contracted  to  purchase  an 
estate,  Y. ;  and  to  enable  him  to  sell  the  estate, 
X.,  the  wife  in  1845  released  her  jointure,  and  he 
then  covenanted  to  seenre  it  out  of  *^  estates  he 
should  thereafter  acquire."  Before  the  estate  7. 
had  been  conveyed,  the  husband  contracted  to 
sell  it : — Held,  that  in  equity  the  estate  T.  was 
charged  with  the  jointure.  Wa/rde  v.  Wards^ 
16  Beav.  103. 

Stock  produced  by  sale  of  Eeal  Estate  under 
London  Dock  Act.] — Stock  produced  by  a  sale 
of  real  estate  under  the  London  Dock  Act,  89  &  40 
Geo.  3,  c.  47,  subject  to  jointure,  considered 
as  real  estate,  the  original  cluiracter  not  having 
been  displaced  by  a  complete  conversion.  Shaii 
V.  S/uird,  14  Ves.  348. 
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Cliavge  OB  life  Egtate.] — ^A.,  npon  the  occasion 
of  his  marriage,  in  exercise  of  toe  usual  powers 
of  jointuring,  and  of  charging  portions,  executed 
a  deed,  whereby  he  limited  a  jointure  to  his 
intended  wife,  to  commence  after  his  own  decease, 
and  also  a  tenn  of  years,  to  commence  after  the 
•decease  of  the  suryivor,  to  secure  portions  for 
jounger  children.  By  another  deed  he  affected 
to  charge  other  estates,  of  which  he  was  merely 
tenant  for  life  in  remainder,  without  any  power 
of  jointuring  or  of  charging  portions,  with  an 
additional  jointure  and  portions,  and  coTenanted 
that  he  would,  as  soon  as  he  should  be  entitled 
•to  the  possession,  convey  the  estates  specified 
therein,  and  all  other  hei^editaments  to  which  he 
then  was  or  thereafter  might  be  entitled  for  any 
estate  of  freehold  or  inheritance  to  the  same 
uses,  for  the  purpose  of  securing  the  additional 
jointure  and  portions,  as  were  contained  in  the 
prior  settlement  for  securing  the  jointure  and 
portions  thereby  already  charged.  A.  subse- 
quently incumbered  his  life  estate  ia  remainder. 
Upon  its  falling  into  possession  : — Held,  that  the 
second  deed  did  not  create  a  charge  on  the  life 
•estate,  or  confer  any  right  to  have  the  rents 
impoimded  during  the  life  of  A.  to  satisfy  the 
additional  jointure  or  portions,  and  that  the 
incumbrancers  were  entitled  to  priority  over 
the  jointress  and  younger  children.  Ford  v. 
Tijntej  2  De  G.  J.  &  S.  657 ;  34  L.  J.,  Ch.  452  ; 
11  Jur.  (N.8.)  402 ;  12  L.  T.  612 ;  13  W.  B.  643. 
And  see  Many  penny  v.  Monypeany,  supra,  col.  493 

Beirise  v^  Strict  Settlement.] — Devise,  subject 
.as  to  part  to  a  devise  to  trustees  and  their  heirs, 
for  debts,  in  aid  of  the  personal  estate,  and  as  to 
part  to  mortgages  in  fee  to  sons  and  a  daughter, 
and  their  respective  issue  male  in  strict  settle- 
ment,  &c,  with  power  to  the  sons  respectively, 
when  in  possession,  to  convey  and  appoint  all  or 
-any  part  to  trustees  on  trust,  by  the  rents  and 
profits,  to  raise  a  rent-charge  as  and  for  a  jointure 
for  any  wife  or  wives,  for  each  such  wife's  natural 
life  only,  and  also  to  charge  portions  by  deed  and 
•to  lease  for  twenty-one  years.  Execution  of  the 
power  by  conveyance  to  trustees  and  their  heirs 
on  trust,  by  the  rents  and  profits,  to  raise  and 
pay  a  jointure  during  the  wife's  natural  life  only, 
.and  charging  portions  with  covenant  for  title, 
and  for  quiet  enjoyment  by  the  trustees  during 
the  natural  life  only  of  the  wife.  As  to  the 
estate  of  the  trustees  at  law,  quaere  ;  the  Court 
of  King's  Bench  certifying  that  they  took  an 
estate  in  fee ;  and  the  Court  of  Common  Pleas, 
that  they  took  no  estate  whatsoever.  Wykluim 
V.  Wykham,  18  Ves.  395. 

The  mode  of  executing  such  a  power  is  limiting 
a  rent-charge  to  the  wife  by  way  of  jointure, 
•secured,  if  not  by  the  ordinary  power  of  entry 
4tnd  distress,  by  a  trust  term  for  ninety-nine  years, 
with  a  proviso  for  cesser  on  payment  of  the 
jointure  during  her  life,  and  all  arrears  at  her 
-death.    lb. 

Devise  in  strict  settlement,  with  power  to  the 
tenants  for  life  to  jointure,  on  condition  that 
two-thirds  of  the  portion  should,  upon  sach 
marriage,  be  settled,  one-third  upon  the  eldest 
■son  of  the  marriage,  and  one  other  third  upon 
the  younger  children.  Upon  the  intention  that 
the  settlement  should  he  conformable  to  the 
limitations  of  the  real  estate,  a  trust  for  the 
father  for  life  was  established,  and  the  interest 
of  the  eldest  son  was  not  to  be  devested,  except 
by  his  death  under  twenty-one,  without  issue 
fuale.    Burrell  v.  OnUchley,  16  Yes.  644. 


Testator  directed  a  settlement  to  be  made  of  his 
estates,  and  a  power  to  be  inserted  in  it  enabling 
the  tenant  for  life  to  jointure  any  wife  or  wives, 
at  one  or  several  times,  to  the  extent  of  one-fifth 
part  of  the  then  ordinary  annual  rental  of  the 
estates: — Held,  that  the  settlement  ought  to 
authorise  the  tenant  for  life  to  charge  the  estates 
with  a  clear  yearly  rent-charge  not  exceeding 
one-fifth  of  the  yearly  rent  of  the  estates  payable 
at  the  time  of  creating  the  charge.  Trevor  v. 
Trevor,  13  Sim.  108 ;  11  L.  J.,  Ch.  417 ;  6  Jur. 
863. 

Devisees  of  Settled  Estates— Apportionment 
—Fluctuating  Inoome  —  Capital  Value.  ]  —  A 
testator,  pursuant  to  a  power  of  appointment, 
limited  certain  settled  estates  as  to  part  to  his 
eldest  son  in  tail,  and  as  to  the  residue  to  his 
younger  children  as  tenants  in  common  in  tail, 
the  whole  being  charged  under  the  settlement 
with  payment  of  a  jointure  to  his  widow.  The 
income  of  the  part  appointed  to  the  cddest  son 
was  of  fluctuating  value,  being  derived  mainly 
from  mineral  produce  ;  the  income  of  the  residue 
was  derived  solely  from  surface  rents: — Held, 
that  the  jointure,  being  a  charge  on  the  annual 
income  of  the  whole,  must  be  apportioned  as 
between  the  appointees  in  proportion  to  the 
actual  income  received  in  each  year,  and  not  in 
proportion  to  the  capitalised  value  of  their 
respective  shares.  Ley  v.  Ley,  37  L.  J.,  Ch.  328 ; 
L.  K.  6  Eq.  174  ;  18  L.  T.  126  ;  16  W.  R.  509. 

Devise  of  Beal  Estate  and  Bequest  of  Penonal 
Estate  for  Purchase  of  Land  subject  to  Powers 
— Liability  of  Deyised  Estate  to  Charges.] — 
Real  estate  was  settled  with  powers  to  the  tenant 
for  life  to  charge  jointure  and  portions.  On  his 
marriage  he  in  part  exercised  these  powers  and 
charged  the  settled  estate,  but  not  to  the  full 
extent  authorised.  At  a  subsequent  period  a 
testator  devised  real  estate  and  bequeathed  his 
residuary  personal  estate  to  be  laid  out  in  the 
purchase  of  land,  to  such  of  the  uses  and  subject 
to  such  of  the  powers  declared  of  the  settled 
estate  as  should  be  subsisting  at  his  death,  but 
not  so  as  to  increase  or  multiply  any  charges  or 
powers  of  charging.  The  tenant  for  life  and  the 
tenant  in  tail  of  the  settled  estate  executed,  after 
the  testator's  death,  a  disentailing  assui-ance  of 
aU  the  properties  subject  to  the  settlement: — 
Held,  that  the  devised  estate  and  the  residuary 
personal  estate  were  not  subject  to  the  charges 
existing  at  the  date  of  the  testator's  death  ;  that 
a  release  of  his  still-existing  powers  of  charging 
ought  to  be  executed  by  the  tenant  for  life ;  and 
that  the  trustees  of  the  testator's  will  were  there- 
upon bound  to  pay  the  residuary  personalty  to 
the  tenant  for  life  and  tenant  in  tail  on  tiieir 
joint  receipt.  Bemert,  In  re^  Berjiera  v.  Calvert^ 
3  R.  153 ;  67  L.  T.  849  ;  41  W.  R.  188. 

Priorities — Portions — Jointure.  ]  —  Where  a 
sum  of  money  was  charged  upon  land,  in  exercise 
of  a  power  exercisable  by  the  donee  for  his  own 
benefit,  and  parts  of  the  sum  were  irrevocably 
appointed  by  the  same  deed  to  certain  persons, 
the  residue  being  left  subject  to  future  appoint- 
ment:— ^Held,  that  the  parties  entitled  to  the 
aliquot  parts  so  appointed  had  priority  over 
subsequent  appointees  of  the  residue.  Creagh't 
Estate,  In  re,  26  L.  R.,  Ir.  128. 

Postponement  of  Jointure  in  fliTonr  of 

Mortgagee  of  Portion.] — Lands  were  subject  to 
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a  jointure,  and,  as  a  next  charge,  to  a  snm  for 
portions.  The  second  appointee  in  date  of  the 
portion-monej  mortgaged  his  share,  and  the 
jointress  postponed  her  jointure  in  favoor  of 
the  mortgagee : — Held,  that  the  postponement 
was  to  be  treated  as  an  equitable  assignment, 
and  that  the  jointress  had  not  thereby  postponed 
her  jointure  to  the  first  appointee's  share.  Bights 
and  priorities  of  the  parties  considered.  Arm- 
strong, In  re,  [1895]  1  Ir.  B.  87. 


D.  PAYMENT  OF  JOINTURE. 

1.  Deficiency  in  Value  op  Pbopbrty 

Chaboed. 

When  Value  Estimated.] — ^Where  lands  of  a 
specific  annual  value  are  settled  in  jointure,  pur- 
suant to  a  power,  the  yalue  is  to  be  estimated  at 
the  death  '  of  the  husband.  Lofidonderry 
(^Countess)  y.  Wayne,  2  Eden,  170 ;  Amb.  424. 

Clear  Tearlj  Value.] — Power  to  husband  to 
make  jointure  not  exceeding  clear  yearlj  value 
of  100^  for  every  1,000Z.  portion ;  part  of  the 
portion  is  limited,  the  interest  to  the  husband 
for  life,  then  to  increase  younger  children's 
fortune  ;  if  none,  to  survivor  of  husband  or  wife : 
this  considered  as  received  by  him,  as  settled 
fairly  for  the  family  and  for  his  benefit,  and 
within  interest  of  the  power.  **  Clear"  means, 
as  at  the  time  of  making  the  jointure,  and  not 
during  its  continuance,  which  would  make  these 
powers  fluctuatiug.  "  Clear "  means,  free  from 
charges  usually  allowed  between  buyer  and 
seller,  and  by  the  course  of  the  country  borne  by 
tenant,  but  subject  to  land-tax,  and  those  borne 
by  landlord.  Tyrcojinel  (^Eaj'l)  v.  Ancaster 
CDvke),  2  Ves.  Sen.  500  ;  Amb.  237. 

Lands  Expressed  to  be  of  certain  Value.]— 

Where,  in  marriage  articles,  the  lands  agreed 
to  be  limited  in  jointure  are  expressed  to  be  of 
the  yearly  value  of  500^.  and  afterwards  proved 
deficient,  this  amounts  to  an  agreement  that 
they  were  of  that  value,  and  is  a  sufficient  foun- 
dation for  making  up  the  deficiency.  Glegg  v. 
Olegg,  4  Bro.  P.  C.  614. 

Where  lands  are  settled  in  jointure,  and 
covenanted  to  be  of  6002.  per  annum  value,  but 
the  husband,  afterwards  discovering  a  defect  in 
the  title,  settles  other  lands  as  an  additional 
jointure,  and  declares  them  to  be  in  recompense 
of  aU  deficiencies,  either  in  title  or  value  of  the 
lands  before  settled;  the  jointress  shall  have 
lands  of  the  full  value  of  5002.  per  annum,  over 
and  above  the  other  lands,  and  aU  other  provi- 
sions made  for  her  by  her  husband's  will.  Grove 
Y.  Mooke,  4  Bro.  P.  C.  593. 

How  Deficieney  made  up.]— Lands  settled  on 
A.  for  life,  for  her  jointure,  are  covenanted  to  be 
of  a  certain  clear  yearly  value  ;  after  the  death 
of  the  husband  the  jointure  lands  turn  out 
deficient.  The  jointress  is  entitled  to  have  the 
deficiency  made  good  out  of  other  lands,  and  to 
come  in  as  a  speci^ty  creditor  upon  the  husband's 
estate  for  the  arrears  of  the  deficiency,  with 
interest.  Parker  v.  Harvey,  4  Bro.  P.  C.  604  ; 
14  Vin.  Abr.  458,  pi.  16. 

A.  covenanted  that  lands  settled  were  4002. 
per  annum ;  the  jointure  being  deficient,  decreed, 
the  heir  shall  make  it  good  in  specie.  Speake  v. 
Speake,  1  Vern.  217  ;  1  Eq.  Ca.  Abr.  220,  pi.  7. 

Tenant  for  life,  with  power  to  make  a  jointure 


of  1,0002.  per  annum  on  his  marriage,  covenanted 
to  make  such  a  jointure  on  his  wife ;  afterwards 
he  gave  a  particular  of  lands,  mentioned  to  be  of 
1,0002.  per  annum  value,  which  were  settled 
accordingly ;  but  they  proved  to  be  worth  only 
6002.  per  annum : — Decreed,  to  be  made  up  1,000^. 
per  annum,  by  the  issue  in  taiL  Cliford 
(Lady)  v.  Burlington  (Lord),  2  Vern.  379  ;  1 
Eq.  Ca.  Abr.  345,  pL  17. 

P.  L.,  being  seised  for  his  life  of  Bhuskacre, 
with  a  power  of  jointuring  to  the  extent  of  one- 
third  of  the  clear  yearly  rents  and  profits  thereof, 
and  being  also  seised  of  Whiteacre  in  fee,  by 
marriage  articles  reciting  that  he  was  seised  of 
Blackacre,  but  not  specifying  for  what  estate, 
charged  Blackacre  with  a  jointure  of  4002.  a 
year  for  his  intended  wife,  with  the  usual  power 
of  distress;  and  the  articles  further  provided, 
that  if  such  distress  on  Blackacre  should  be 
ineffectual,  the  jointress  should,  in  the  event, 
enter  upon  and  distrain  Whiteacre  for  the  arrear 
of  the  jointure.  The  5002.  a  year  exceeded  one- 
third  of  the  dear  yearly  value  of  Blackacre, 
and  the  jointure  being  in  arrear,  and  a  distress 
upon  Blackacre  proving  ineffectual : — ^Held,  that 
Whiteacre  was  liable  to  the  difference  between 
one-third  of  the  yearly  value  of  Blackacre,  and 
the  5002.  per  annum.  Locke  v.  Barley,  2  Dr.  & 
War.  266  ;  1  Con.  &  L.  406. 

A.  devised  his  estate  (subject  to  debts  and 
legacies)  to  his  daughter,  in  strict  settlement, 
remainder  over ;  the  estate  not  being  sufficient 
to  keep  down  the  interest  during  the  life  of  a 
jointress  by  a  prior  settlement  (who  lived  two 
years),  though  more  than  sufficient  afterwards, 
an  arrear  of  interest  accrued : — ^Held,  that  the 
whole  profits  during  the  daughter's  estate  shall 
be  applied  to  keep  down  the  interest,  and  the 
surplus  arising  on  the  death  of  the  jointress, 
having  accrued  to  the  trust  estate,  shall  be 
applied  to  answer  the  former  deficiency,  so  aa 
not  to  charge  the  remainder ;  but  the  daughter 
being  a  child  unprovided  for,  shall  have  mainten- 
ance.   Recel  V.  tVatkineon,  1  Ves.  Sen.  93. 

A.,  upon  his  marriage  with  B.,  settles  lands  of 
4002.  per  annum  for  her  jointure,  and  covenants 
that,  if  the  particular  lands  so  settled  shoidd  not 
yield  4002.  per  annum  clear,  B.  should  have  so 
much  of  the  rents  of  the  residue  of  the  settled 
estate  as  should  make  up  the  said  4002.  per 
annum.  A.  being  attainted  of  high  treason,  his 
estate  becomes  forfeited,  and  was  granted  by  the 
crown  to  S.  The  particular  jointure  lands  did 
not  amount  to  4002.  per  annum  : — Held,  that  the 
jointress  is  entitled,  as  against  S.,  to  have  the 
deficiency  made  good.  Muetace  v.  Keightly,  4 
Bro.  P.  C.  688. 

A  fund  was  vested  in  trustees  during  the  joint 
lives  of  husband  and  wife,  to  pay  out  of  the 
income  to  the  wife  2002.  a  year,  and  if  she  survived 
her  husband,  then  during  the  rest  of  her  life 
5002.  a  year,  and  subject  thereto  for  the  husband. 
And  the  husband  covenanted  that  if  the  income- 
should  become  less  than  5002.  a  year,  he  would 
add  to  the  fund,  so  as  to  make  up  the  income  to> 
that  amount.  The  income  during  the  husband's 
life  was  reduced  below  5002.  The  husband 
devised  his  real  estate  to  his  wife  for  life,  and 
directed  his  personal  estate  to  be  converted  and 
invested  in  land  to  be  settled  to  the  same  uses  : 
— Held,  that  the  widow  was  entitled  to  have  the- 
annuity  fund  made  up  to  5002.  a  year,  and  then- 
to  have  the  husband's  reversionary  interest  in  it 
sold,  and  the  proceeds  invested  according  to  the- 
wiU.    Harrington  (Omntess)  v.  Atkerton,  2  JDe 
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G.  J.  ft  S.  352  ;  4  N.  R.  206 ;  10  Jur.  (N^.)  1088 ; 
11  L.  T.  291  ;  13  W.  R.  62. 

By  a  settlement,  reciting  an  agreement  to 
provide  a  jointure  for  the  intended  wife,  but  not 
stating  the  amotmt,  the  intended  husband 
coTenanted  with  the  tnutees  to  convey  to  them 
certain  lands,  then  held  in  trust  for  him,  upon 
trust,  after  his  death,  to  permit  the  intended 
wife,  during  her  life,  to  take  out  of  the  land  an 
annuity  of  220/.,  with  power  of  distress  and  right 
of  entry ;  and  the  settlor  covenanted  to  do  all 
such  other  acts  as  should  be  necessary  for  the 
further  and  better  assuring  the  annuity  accord- 
ing to  the  true  intent  and  meaning  of  the  deed ; 
the  lands  having  proved,  after  the  husband's 
death,  insufficient  to  pay  the  annuity  in  full : — 
Held,  that  there  was  nothing  in  the  settlement 
amounting  to  a  covenant  for  or  warranty  of  the 
adequacy  of  the  lands  for  payment  of  the  annuity 
in  full,  aad  that  the  personal  assets  of  the  settlor 
were  not  liable  to  make  good  the  deficiency. 
WeldoJi  V.  Bradjthaw,  Ir.  R.  7  Eq.  168. 

Delay  in  Enforcing  Covenant  to  make  up 
Befloiency.] — J.  made  a  settlement  on  his  eldest 
son  for  life,  remainder  to  his  first,  &c.,  sons  in 
tail,  remainder  over,  with  power  for  his  son  to 
jointure  any  wife  he  should  afterwards  marry  to 
the  extent  of  100^  per  annum.  The  father  died, 
and  the  son  manied  a  woman  to  whom,  after 
marriage,  he  appointed  certain  lands  in  trust  for 
her,  for  a  jointure,  and  he  covenanted  that,  if 
they  were  not  of  the  value  of  100/.  per  annum, 
he  would  make  good  the  deficiency  at  any  time 
during  his  life  ;  he  lived  several  years,  but  no 
complaint  was  ever  made  of  the  value  of  the 
land,  nor  was  he  requested  to  make  good  any 
deficiency.  Upon  his  death  without  issue,  the 
widow  brought  her  bill  to  have  her  jointure  made 
up  100/.  per  annum,  and  it  was  so  decreed ;  a 
covenant  to  provide  for  a  wife  not  being  volun- 
tary, and  as  to  her  not  requiring  it  before,  no 
laches  can  be  imputed  to  a  feme  covert.  FothergUl 
V.  FothergUl,  2  Free.  C.  C.  256  ;  1  £q.  Ca.  Abr. 
222,  pL  9. 

Part  of  Lands  settlod  mbiaqnently  Alienod.] — 
A.,  on  his  marriage,  agreed  to  settle  lands  for  the 
benefit  of  his  wife  and  their  issue,  and  afterwards 
aliened  part  of  the  lands : — Decreed,  that  the 
jointress  shall  have  the  deficiency  of  her  jointure 
made  good  out  of  the  inheritance  of  the  lands 
remaining  unsold.  Carpenter  v.  Carpenter^  1 
Vem.  440  ;  1  Eq.  Ca.  Abr.  222,  pi.  9. 

Xnorease  or  Deoroase  in  valne  of  Lands 
settled.] — If,  by  accident,  after  the  execution  of 
a  power,  there  is  an  excess  in  the  lands  settled 
on  the  jointress,  she  shall  have  the  benefit ;  and 
by  parity  of  reason,  if  there  is  a  deficiency  by 
inundation  or  casualty,  she  must  acquiesce  under 
it.    Blandford  v.  Marlborottghj  2  Atk.  544. 

2.  In  what  Oubbekoy  Jointubb  Paid. 

Sterling  lawftil  Money  of  Ireland.] — Prior  to 
the  passing  of  the  act  for  assimilating  the 
currencies  of  England  and  Ireland,  an  English 
lady  married  an  Irish  gentleman.  By  their 
settlement,  which  was  executed  at  Bath,  where 
the  marriage  was  solemnised,  it  was  recited  that 
the  gentleman  had  agreed  to  charge  certain  of 
his  estates  in  Ireland  with  the  payment  of  a  rent- 
charge  of  1,000/.  a  year  to  the  lady  for  life,  in 
I  she  should  survive  him,  but  the  sum  secured 


to  her  by  the  deed  was  expressed  to  be  1,000/.  a 
year  sterling  lawful  money  of  Ireland : — Held, 
nevertheless,  that  she  was  entitled  to  1,000/.  a 
year  sterhng.  Cope  v.  Cope,  15  Sim.  118 :  15 
L.  J.,  Ch.  274. 

LawfU  Money  of  Groat  Britain.] — Power  in  a 
marriage  settlement  to  grant  to  a  wife  any  annual 
sum  of  money,  or  yearly  rent-charge,  to  be  tax 
free,  and  without  any  deduction,  and  to  be  issuing 
out  of  and  chargeable  upon  lands  in  Ireland,  so 
that  such  rent-charge  do  not  exceed  in  the  whole 
the  yearly  sum  of  8,000/.  of  lawful  money  of  Great 
Britain  : — ^Held,  that  a  rent-charge  appointed 
under  this  power  is  payable  in  Ireland  in  the 
currency  of  England ;  but  that  the  appointee  is 
not  entitled  to  have  the  sum  transmitted  to 
England  free  of  the  charge  of  conveyance  and 
exchange  properly  so-called.  The  lex  loci 
contractus,  and  the  law  applicable  to  cases  of 
money  charged  as  a  rent  payable  out  of  land, 
where  no  provision  as  to  the  place  of  payment 
is  made  by  the  instrument,  are  inapplicable  to 
a  case  where  the  instrument  itself  furnishes  the 
means  of  interpretation.  In  ambiguous  contracts 
the  domicile  of  the  parties,  the  place  of  execution, 
the  purpose,  and  the  various  provisions  of  the 
instrument,  are  material  to  be  considered  in  the 
construction.  Lanidowne  v.  Lantdowne,  2  Bligh, 
60 ;  21  R.  R.  43. 


3.  Abbeabs  and  Intebbst. 

Hon-applieation  of  Statute  of  Limitations.] 

— A,  being  entitled  to  a  jointure  of  480/., 
charged  on  lands  producing  only  240/.  a  year, 
went  into  possession  of  the  lands  in  1800.  In 
1835  Uie  rental  was  increased,  so  as  to  leave  a 
large  surplus  after  paying  the  jointure,  and  she 
continued  in  possession  : — Held,  that  the  Statute 
of  Limitations  did  not  apply,  and  she  was  entitled 
to  the  entire  arrears  accumrdating  from  1800. 
Batterihy  v.  Boehford,  Ir.  R.  10  Eq.  439.  And 
see  Carter  v.  Salt,  and  Qreatheed  v.  Ellioty 
supra,  cols.  495,  496. 

Bight  of  Personal  BepresentatiTO  to  enforce 
Paymtnt.]— On  ^e  death  of  the  husband,  the 
remainderman  refused  to  pay  the  jointure,  and 
the  wife  refused  to  pay  an  annuity  which  she 
had  agreed  with  her  husband  to  pay  to  a  creditor. 
No  attempt  was  made  during  her  life  to  enforce 
payment  of  either : — Held,  that  her  executrix 
might  sustain  a  bill  for  payment  of  the  arrears 
of  the  jointure,  although  the  wife  had  not  per- 
formed her  part  of  the  contract  by  ^ying  the 
annuity.    Baldwin  v.  Boehe,  Ir.  R.  5  Eq.  110. 

Bent!  reooiTod  by  BaeeiTer.] — ^A  receiver  over 
a  life  estate  continued  in  receipt  of  the  rents 
after  the  death  of  the  tenant  for  life,  whose 
widow  subsequently  obtained  a  decree  against  the 
remainderman,  appointing  the  same  receiver  over 
the  lands,  for  an  arrear  of  jointure : — Held,  that 
the  rents  received  by  the  receiver  between  the 
death  of  the  tenant  for  life  and  the  decree 
belonged  to  the  remainderman  as  bygone  rents. 
Guinneu  v.  Cutting  ham,  Ir.  R.  7  Eq.  109. 

Jurisdiction  of  Court  of  Chancery  in 

Ireland  to  appoint  BeceiTor.l  —  Maultly  v. 
Mavltbyy  2  Ir.  Ch.  R.  32.  Goodwin  v.  Jeffreyi^ 
1  Dr.  &  Wal.  375. 
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Interest.] — ^A  jointure  was  made  of  an  estate, 
let  for  five  years,  at  171,  per  annum,  but  worth 
108Z.  per  annum.  The  husband  covenanted,  by 
quarterly  payments,  to  make  up  the  jointure 
108Z.  per  annum  during  the  five  years.  This  is  a 
personal  covenant  for  payment  of  a  sum  in  gross, 
and  interest  shall  be  allowed  on  the  quarterly 
payments,  but  no  taxes.  Lysom  ▼.  Vernon^  Select 
Ca.  Ch.  25. 

Interest  not  allowed  on  arrears  of  jointure 
except  on  a  very  special  case  indeed.  Anon.,  2 
Sen.  Ves.  661. 

Interest  not  given  upon  arrears  of  maintenance 
any  more  than  upon  arrears  of  a  jointure. 
Mellish  V.  MeUUh,  14  Yes.  616  ;  9  B.  B.  335. 

4.  Postponement  op  Payment. 

Deatii  of  Tenant  for  Life.]  —  Fee  -  simple, 
freehold  and  leasehold  lands  were  limited  to 
A.  for  life,  remainder  to  B.  in  tail,  by  a  settle- 
ment executed  on  B.'s  marriage,  and  reciting 
that  B.  could  not  obtain  A.*s  consent  to  bar 
his  estate  tail.  B.,  in  order  to  defeat  his  estate 
tail  in  remainder,  and  to  convey  a  base  fee 
to  the  trustees,  conveyed  these  lands,  subject  to 
the  life  estate  of  A.,  to  the  use  of  himself  for 
life,  and  after  his  decease,  upon  trust  that  his 
intended  wife,  in  case  she  should  survivA  him, 
should,  after  his  decease,  during  the  remainder 
of  her  life,  receive  a  jointure  out  of  the  lands ; 
the  first  payment  thereof  to  be  made  on  such  of 
the  gale  days  as  should  first  happen  after  the 
decease  of  B.,  with  a  clause  of  entry  and  distress 
on  nonpayment  for  twenty-one  days  after  any 
of  the  days  of  payment,  remainder  after  the 
death  of  B.  to  trustees  for  300  years,  to  secure 
portions  for  younger  children,  remainder  to  the 
first  and  other  sons  of  the  marriage  in  tail  male, 
remainder  over.  The  wife's  fortune  was  con- 
veyed to  the  trustees  in  trust  to  pay  the  interest, 
aftier  the  decease  of  B.  in  the  lifetime  of  A.,  to 
the  wife,  until  she  ^ould  become  entitled  to 
receive  the  jointure ;  and  in  case  B.  should  sur- 
vive A.,  or  he  should  obtain  A.'s  consent  to  bar 
the  estate  tcul,  in  trust  for  B.  absolutely.  B. 
died  in  the  lifetime  of  A.  : — Held,  that  the 
jointure  did  not  become  payable  until  after  A.'s 
death.    Leonard  v.  Leonard^  9  Ir.  Ch.  B.  388. 

E.  INCUMBEANCES. 

Bedemption  —  Contribution.]  —  An  estate  in 
jointure  was  subject  to  a  mortgage ;  the  jointress 
and  reversioner  must  redeem  in  proportion,  the 
jointress  one- third  and  the  reversioner  two-thirds. 
So,  if  an  estate  subject  to  a  mortgage  is  devised 
to  A.  for  life,  remainder  to  B.  in  fee,  they  may 
redeem  in  the  same  proportion.  Flvd  v.  Find,  2 
Free.  C.  C.  210. 

If  jointress,  who  is  to  hold  land  free  from 
incumbrances,  pays  off  precedent  mortgage,  her 
executors  shall  hold  over  till  satisfied,  for  such 
tenant  for  life  ought  to  be  reimbursed ;  but  if 
jointress  after  marriage  joins  husband  in  fine,  and 
mortgages  land,  and  husband  dies,  her  land  is 
charged,  and  she  shall  contribute  to  disburden 
land,  and  her  executors  shall  not  hold  till  satis- 
faction made,  for  she  herself  concurred  in 
incumbrance.  ComUh  v.  Mew,  1  Ca.  Ch.  271. 
And  see  Brond  v.  Brond,  2  Ca.  Ch.  100. 

If  a  feme  covert  joins  with  her  husband  in  a 
fine  and  mortgage  of  her  jointure  lands,  there 
results  a  trust  for  her  when  the  mortgage  is  paid 
to  have  the  lands  again  ;  so  if  a  jointure  is  made 
of  lands  which  are  mortgaged,  the  wife  may 


redeem,  and  her  executors  shall  hold  over  till 
paid  with  interest.  Bertue  v.  Stile,  1  Ch.  Ca.  271. 
S.  P.,  Haymer  v.  Haymer^  2  Vent.  343. 

Where  the  issue  and  jointress  claim  by  the 
same  settlement,  if  there  be  a  prior  incumbrance, 
the  jointress  shall  contribute,  and  not  lay  the 
whole  burden  on  the  heir.  Carpenter  v.  Ckir^ 
penter,  1  Vern.  440. 

Lien.] — ^A  wife  has  a  lien  upon  the  estate  of 
her  husband  and  his  father  where  they  are 
parties  to  the  marriage  contract,  and  the  wife's 
portion  is  paid  to  the  son.  So  if  the  fortune  is 
paid  to  the  father,  or  to  clear  incumbrances. 
Prohert  v.  Morgan,  1  Atk.  440. 

Land  charged  with  Portion.] — ^A.  charges  land 
in  D.  with  a  portion  for  a  daughter  by  a  first 
wife,  and  then  marries  and  settles  part  of  these 
lands  for  the  jointure  of  a  second  wife,  who  has 
no  notice  of  the  charge.  A.  believing  the  portion 
would  take  the  place  of  the  jointure,  by  will, 
gives  other  lands  in  E.  in  lieu  thereof.  The  wife  by 
combination  with  the  heir,  refuses  to  accept  the 
devise  : — Decreed,  the  daughter  should  hold  the 
lands  in  D.  till  her  portion  was  paid.  Reeve  v. 
Reeve,  1  Vern.  219 ;  2  Vent.  363 ;  1  Eq.  Ca.  Abr. 
220,  pi.  3. 

Parties  oonflrming  Jointress's  Settlement] — 
Parties  entitled  to  an  estate,  confirming  a 
jointress's  settlement,  are  purchasers  of  her 
interest  in  incumbrances  paid  off  by  her  fortune, 
which  had  been  assigned  for  the  better  securing 
her  rights  under  the  settlement.  Porttnwuth 
(EarV)  V.  Suffolk  iLady^,  1  Ves.  Sen.  31. 

F.  DISCOVERY  OF   DEEDS. 

Position  of  Jointress.]  —  A  jointress  is  not 
bound  to  answer  whether  her  husband  had  no 
other  title  than  as  assignee  of  a  mortgage.  She 
denying  she  had  any  notice  of  the  mortgage,  and 
that  her  husband  told  her  he  was  in  by  descent. 
Stephens  v.  Oavle,  2  Vern.  701  ;  1  Eq.  Ca,  Abr. 
220,  pi.  15. 

A  jointress  is  not  obliged  to  bring  her  deed 
into  court,  unless  the  party  requiring  it  wiU  con- 
firm it.    Petre  v.  Petre,  3  Atk.  611. 

A  jointress  had  her  own  part  of  the  marriage 
settlement  in  her  custody,  and  became  possessed 
of  her  husband's  as  his  executrix ;  on  motion,  she 
was  ordered  to  produce  it  to  the  clerk  in  court, 
but  not  to  deliver  it  up,  that  being  the  very  end 
of  the  bill.    Agton  v.  Aston,  3  Atk.  302. 

A  jointress  or  purchaser  ought  to  produce 
their  deed,  to  see  if  the  lands  they  claim  are 
comprised  therein.    Ih. 

Though  an  offer  be  made  to  confirm  a  widow's 
jointure,  she  is  not  obliged  to  discover  the  title 
deeds  by  her  answer,  or  until  the  offer  is 
effectuated ;  she  must,  however,  state  the  date 
of  her  jointure  deed,  whether  it  was  executed  at 
that  time,  and  the  premises  therein  comprised. 
Leeoh  v.  Trollop,  2  Ves.  Sen.  662. 

Prim&  facie  title  deeds  are  property  in  the 
custody  of  tenant  for  life,  and  may  be  taken  from 
a  jointress  upon  her  jointure  b^g  confirmed. 
Ford  V.  Peering,  1  Ves.  76. 

Bight  of  Heir.]— The  heir  is  not  entitled  to  see 
any  deeds  in  thenands  of  the  jointress,  without 
confirming  her  jointure,  though  the  jointure  was 
made  after  marriage.  Tbwers  v.  Davys,  1  Vent. 
479  ;  1  Eq.  Ca.  Abr.  220,  pi  14. 

W.  A.  G.  W. 
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JUDGE. 

See  PUBLIC  OFFICER. 


JUDGMENT. 

1.  Whatu. 

a.  Decree  in  Equity,  505. 

b.  Under  Judgment  Acta,  505. 

2.  Charge  on  Lands  and  HeredUamente, 

a.  In  what  Cases,  508. 
h.  Registration,  516. 
0,  Re-registration,  521. 

3.  Action  on  Judgment^  Order  or  Decree,  625. 

4.  Aieignment  of  Judgment,  527. 
6.  Sati^action  of  Judgment,  528. 

6.  Relirf  againtt,  532. 

7.  Intereit  on  Judgments,  584. 

8.  Merger  in  Judgment — See  Merger. 

9.  Other  Matter9,bZ9, 

1.  What  is. 
a.  Deoree  in  Bqnlty. 

A  final  decree  upon  a  sum  ascertained,  is  equal 
to  a  judgment ;  but  a  mere  decree  for  an  account 
of  plaintiffs  demand,  and  of  the  personal  estate 
come  to  the  hands  of  defendant,  with  mere 
direction  for  payment  out  of  the  result  of  that 
account,  does  not  prevent  the  executor  paying  a 
judgment.  Perry  v.  Phelipt,  10  Ves.  83;  7 
R.  R.  331. 

A  decree  in  a  suit  instituted  against  an 
executor  by  a  simple  contract  creditor  of  the 
testator,  for  payment  of  his  own  debt  merely, 
directing  the  executor  to  pay  out  of  the  assets  of 
the  testator,  does  not  give  any  priority  over 
outstanding  specialty  creditor,  of  whose  debts 
the  executor  has  notice.  Such  a  decree  is 
analogous  to  a  judgment  at  law  of  assets  quando 
acciderint.  Sandford  v.  Seymour,  3  Ir.  Eq.  R. 
212. 

By  a  decree  to  account,  made  by  the  court  in 
1786,  in  a  suit  in  which  the  inheritance  was 
represented  by  the  first  tenant  in  tail,  a  sum  was 
declared  to  be  a  charge  on  certain  lands.  The 
tenant  in  tail  afterwanls  died  without  issue,  and 
the  next  tenant  in  tail  in  remainder  was  made  a 
party  by  a  bill  of  revivor,  and  there  was  a  report 
of  the  sum  due,  and  a  final  decree  for  a  sale  in 
1793.  In  a  suit  to  raise  the  charge  by  a  sale  of 
the  lands  : — ^Held,  that  the  decree  to  account 
gave  a  good  title  to  a  charge  on  the  lands,  though 
there  was  error  in  the  subsequent  proceedings, 
the  suit  being  continued  by  bill  of  revivor  only. 
JBolton  Y.  Fairlough,  15  Ir.  Ch.  R.  229. 


b.  Under  Judgment  Acts. 

1  It  2  Yiot.  0.  110— Decree  for  Pajrment  of 
Vonej — Pajrment  into  Oonrt.] — An  order  of  the 
Court  of  Chancery,  requiring  the  defendants  in 
a  suit  to  pay  a  certain  sum  into  the  bank,  with 
the  privity  of  the  accountant-general,  to  the 
credit  of  the  cause,  is  not  an  order  which  has  the 
effect  of  a  judgment.  Oibht  v.  Pike,  8  M.  &  W. 
223  ;  9  D.  P.  C.  131 ;  10  L.  J.,  Ex.  309.   S,  C,  9 


M.  &  W.  351 ;  1  D.  (».S.)  409  ;  12  L.  J.,  Ex.  257 ; 
6  Jur.  465. 

A  decree  directing  payment  to  the  credit  of  a 
cause,  does  not  constitute  a  plaintiff  a  judgment 
creditor  of  the  defendant  under  the  1  &  2  Vict, 
c.  110.  Ward  v.  Shaheshaft,  2  L.  T.  203;  8 
W.  R.  335. 


Aooonnt  and  Payment] — ^A  party  who- 


has  obtained  a  decree  for  an  account  of  what  is 
due  to  him,  and  payment  of  what  shall  be  found 
due,  cannot,  pending  the  account,  obtain  a. 
charging  order  under  the  1  &  2  Vict.  c.  110,  s.  18,. 
on  the  property  of  the  defendant,  such  a  decree - 
not  being  a  decree  for  the  payment  of  money 
within  the  meaning  of  that  section.  Chadw'ush 
V.  Holt,  8  De  G.  M.  &  G.  584  ;  26  L.  J.,  Ch.  76  ; 
2  Jur.  (N.s.)  918 ;  4  W.  R.  791. 

By  a  decree  the  lands  of  the  defendant  were 
declared  chargeable  with  402.  a  year,  and  th& 
master  was  directed  to  take  an  account  of  the 
arrears,  and  the  defendant  was  ordered  to  pay 
what  was  found  due  : — ^Held,  that  the  defendant 
was  not,  under  the  1  &  2  Vict.  c.  110,  as.  17  and' 
18,  liable  to  pay  interest  on  the  amount  found 
due  from  the  date  of  the  decree  to  the  date  of 
the  master's  certificate.  Att.-  Oen.  v.  Carrington 
CLord),  6  Beav.  454  ;  12  L.  J.,  Ch.  453. 

Kaater's  Certifloate.]— A  certificate  of 

the  chief  clerk  finding  money  due  ia  not  *'  an 
order  for  payment"  within  the  18th  aection  ot 
the  1  &  2  Vict,  c  110.  Matufield  (^Eart)  v.  Ogle^ 
4  De  G.  &  J.  38  ;  28  L.  J.,  Ch.  422  ;  5  Jur.  CSA,\ 
419  ;  7  W.  R.  423. 

Order  againat  defaulting  Ezeonton  or* 


Trnatees.] — As  to  the  form  of  orders  for  pay- 
ment against   defaulting  trustees  when   it   is. 
desired  to  register  them  as  judgments.     Wand  v. 
Docker,  5  Jur.  (N.8.)  1287  ;  2  L.  T.  82. 

A  decree  in  the  court  of  equity,  registered  in. 
the  Court  of  Common  Pleas,  under  the  1  &  2- 
Vict.  c.  110,  declared  that  the  executor  of  a 
testator  was  liable  to  make  good  to  the  testator's  • 
estate  a  certain  sum  of  money,  and  that  the 
executor  should  be  charged  with  the  amount  in. 
his  account  of  the  personal  estate : — ^Held,  that . 
this  decree  did  not  constitute  a  judgment  debt.. 
Oamer  v.  JBriggjt,  27   L.  J.,  Oh.   483  ;   4  Jur. 
(N.S.)  230 ;  6  W.  R.  378. 

In  a  suit  to  administer  the  estate  of  the- 
deceased  executor,  a  decree  registered  under  the 
1^2  Vict.  c.  110,  directed  that  an  account 
should  be  taken  of  what  was  due  to  the  estate, 
and  that  the  plaintiff  should  go  in  and  prove  as- 
a  creditor  for  the  amount  certified  to  be  so  due  : 
— Held,  that  the  plaintiff  could  not  claim  as 
a  judgment  creditor,  and  was  not  entitled  to- 
any  priority  over  specialty  and  simple  contract 
creditors.    lb. 


Judgment  given  to  aeenro  Annuity.  ]- 


A  judgment  given  for  securing  an  annuity 
carries  interest.  Knight  v.  Bovyyer,  4  De  G.  &  J. 
619. 


Coata.l — ^Arule  for  taxation  of  costs,  and 


an  allocatur  thereon,  do  not  amount  to  a  rule  or 
order  within  the  meaning  of  the  1  &  "2  Vict, 
c.  110,  s.  18,  so  as  to  be  capable  of  being  regis- 
tered as  a  judgment.  The  rule  absolute  for 
payment  of  the  costs  does  not  come  within  the 
enactment.  Shaw  v.  Neale,  6  H.  L.  Cas.  581  ; 
27  L.  J.,  Ch.  444  ;  4  Jur.  Cn.8.)  695  ;  6  W.  R.  635 — 
H.  L.  (E.) 


^ 
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Under  the  1  &;  2  Vict.  c.  110,  b.  18,  an  order 

for  payment  of  costs  operates  only  as  against 

purchasers,  mortgagees,  and  creditors,  from  the 

registration  of  the  certificate  of  taxation.    J3ar- 

.(jrate  v.  Hargrave,  23  Beav.  484. 

A  decree  ordering  payment  of  costs  of  suit 
is  not  binding  on  a  subsequent  purchaser,  with 
notice  of  the  suit,  where  the  purchase  has  been 
'Completed  prior  to  taxation  or  registration  of 
the  decree.  Nortcliffe  v.  WarJmrton,  81  L.  J., 
Ch.  777 ;  8  Jur.  (N.S.)  864 ;  6  L.  T.  708 ;  10 
W.  R.  635. 

The  1  &  2  Vict.  c.  110,  s.  17,  applies  as  well  to 
judgments  for  costs  as  for  the  subject-matter  of 
the  action.  P'Ucher  v.  Bohertt,  2  D.  Cn.8.)  394 ; 
12  L.  J.,  Q.  B.  178  ;  7  Jur.  466. 

Interest  may  be  recoyered  on  a  judgment  for 
the  costs  of  a  nonsuit.  Xewton  v.  Oinyngliam 
^Lm-cT),  17  L.  J.,  C.  P.  288— Ex.  Ch.  Afcrming 
6  C.  B.  749  ;  17  L.  J.,  C.  P.  200  ;  12  Jur.  566. 

Under  the  statute  interest  is  recoverable  on 
costs  which  one  party  is  ordered  to  pay  to 
another,  but  not  on  costs  directed  to  be  raised 
•out  of  an  estate.  Att.-Oen.  y.  HetherooU,  11 
-Sim.  529  ;  10  L.  J.,  Ch.  162. 

Order  in  Lnnaoy.] — ^An  order  in  lunacy 

-directing  the  taxation  of   the   costs,  charges, 
and    expenses  incurred  by  the  solicitors  em- 
ployed in  prosecuting  the  commission  in  lunacy, 
and    subsequently    as    the    solicitors    of    the 
-committees,  and  directing  an  inquiry  whether 
it  would    be    fit    and    proper    to   raise    these 
costs,  &c.,  by  sale  or  mortgage  of  the  lunatic's 
real  estate,   did  not   constitute  them  a   judg- 
ment debt,  nor  make  them  a  charge  in  equity 
'Upon   such  real  estate ;    but  such  costs,  &c., 
were    considered   as    a    simple   contract   debt 
-due  by  the  lunatic  for  necessaries.    The  lapse 
■  of  six  years  during  the  lunatic's  life  will  not 
bar  a  debt  of  this  description,  for  the  Court  of 
Chanceiy  will  take  judicial  notice  in  a  suit  to 
-obtain  payment  out  of  his  assets  after  his  death, 
that  any  action  against  the   lunatic   for   the 
lecovery  of  the  claim  would  have  been  restrained 
by  the  Lord  Chancellor  on  petition  in  lunacy. 
Stedman  v.  Hart,  1  Kay,  607 ;  2  Eq.  E.  816  ; 
23  L.  J.,  Ch.  908  ;  18  Jur.  744  ;  2  W.  B.  462. 

Order  of  Conrt  of  Probate.] — A  registered 

order  of  the  Court  of  Probate  does  not  create  a 
charge  on  lands.  BuU  y.  Hutcli^m,  32  Beay. 
615. 

An  order  of  the  Court  of  Probate  directing 
the  payment  of  a  sum  of  money,  does  not,  by 
being  registered  with  the  senior  master  of  the 
Court  of  Common  Pleas  at  Westminster,  con- 
stitute a  yalid  charge  on  land  within  the  meaning 
-of  the  1  &  2  Vict.  c.  110,  s.  18.  PraU  y.  Bvll, 
1  Ue  G.  J.  &  S.  141  ;  32  L.  J.,  Ch.  144;  9  Jur. 
(N.S.)  239  ;  7  L.  T.  702  ;  11  W.  R.  294. 

3  fr  4  Yiot.  0.  105 — Costs.] — An  order  dis- 
missing a  bill  with  costs,  for  want  of  prosecution, 
is  an  order  within  the  meaning  of  the  27th 
section  of  the  3  &  4  Vict.  c.  105.  Madden  y.  Davis, 
m.  &  K.  476. 

The  rule  to  change  an  attorney  on  payment  of 
costs,  is  not  an  order  under  3  &  4  Vict.  c.  105, 
s.  29.    EmmeU  y.  Mamane,  8  Ir.  Eq.  R.  522. 

28  ft  24  Viet.  o.  88— County  Court— Judg- 
ment.]—The  23  &  24  Vict.  c.  38,  s.  3,  applies 
equally  to  judgments  of  county  courts  as  to 
other  judgments.     Turner^   In   re,   Walter  y. 


Turner,  33  L.  J.,  Ch.  232 ;  10  Jur.  (H.S.)  147 ; 
9  L.  T.  756  ;  12  W.  R.  337. 

2.  Chakob  oir  LAin>s  and  Hereditaments. 

a.  In  What  Caaea. 

Wliat  Judgments.]— Where  a  party  dies  after 
yerdict  and  before  judgment,  his  lands  are  bound 
in  the  hands  of  his  heir,  by  a  judgment  entered 
up  within  two  terms  after  yerdict.  Saunders  y. 
M'Oowran,  12  M.  &  W.  221 ;  1  D.  &  L.  405  ;  13 
L.  J.,  Ex,  12. 

Since  27  It  28  Viet.  e.  112.]— The  mere  regis- 
tration  of  a  judgment  upon  which  no  writ  of 
execution  has  issued  constitutes  no  lien  upon  the 
debtor's  lands.  27  &  28  Vict.  c.  112,  has  in  effect 
repealed  1  &;  2  Vict,  c  110,  s.  13.  Bailey's  Trusts, 
In  re,  38  L.  J.,  Ch.  237 ;  20  L.  T.  168 ;  17  W.  R. 
39.3. 

Since  27  k,  28  Vict.  c.  112,  a  judgment  creditor 
is  not  entitled  to  redeem,  unless  he  issues  execu- 
tion and  gets  the  return  to  the  writ  before  the 
expiration  of  the  six  months  allowed  for  redemp- 
tion. Mildred  y.  Av^in,  L.  R.  8  Eq.  220 ;  20 
L.  T.  939  ;  17  W.  R.  638. 

The  return  of  the  sheriff  to  an  elegit  consti- 
tutes actual  deliyery  of  the  land  in  execution 
within  the  27  k  28  Vict.  c.  112.  Champneys  y. 
Burland,  23  L.  T.  584  ;  19  W.  R.  148. 

The  registration  of  the  writ  prior  to  the  date 
of  the  return  of  the  sheriff  is  not  in  disacoord- 
ance  with  the  terms  of  &  3.    Ih. 

A  mortgagee,  although  without  notice  of  any 
writ  of  elegit  haying  been  issued,  is  not  entitled 
to  tack  a  subsequent  charge  to  his  first  mortgage 
on  redemption  by  the  tenant  by  elegit.    Ih, 

Lands  baye  been  "actually  deliyered  in  execu- 
tion," within  the  meaning  of  the  27  &  28  Vict, 
c.  112,  ss.  1  and  4,  when  sequestrators  are  in 
receipt  of  the  rents  and  profits.  Rush,  In  re, 
L.  R.  10  Eq.  442  ;  39  L.  J.,  Ch.  759. 

And  see  Johnson  y.  Burgess,  42  L.  J.,  Ch.  400  ; 
L.  R.  15  Eq.  398  ;  28  L.  T.  188  ;  21  W.  R.  453. 

A  judgment  creditor  has  no  lien  until  he  has 
got  a  return  from  the  sheriff,  though  he  may, 
after  putting  the  writ  in  the  hands  of  the  sheriff, 
and  before  the  return,  haye  a  right  to  file  a  bill 
to  remoye  a  legal  impediment ;  and  priorities  of 
judgment  creditors  against  lands  are  determined 
by  the  date  at  which  the  writs  issued  upon  their 
judgments  are  placed  in  the  hands  of  the  sheriff. 
Quest  y.  Cowhridge  By.,  37  L.  J.,  Oh.  909  ;  L.  R. 
6  Eq.  619  ;  18  L,  T.  871 ;  17  W.  R.  7. 

Equitable  interests  in  lands  are  within  the  1st 
section  of  the  27  &  28  Vict  c.  112.  Therefore,  if 
a  judgment  creditor  who  has  sued  out  an  elegit  is 
unable  to  obtain  deliyery  by  the  sheriff  of  his 
debtor's  lands  by  reason  of  the  legal  estate  being 
outstanding,  he  must  apply  to  the  Court  of 
Chancery  to  remoye  the  impediment,  and  the 
order  of  the  court  wHl  be  a  deliyery  in  execution 
within  the  statute,  ffatton  y.  Haywood,  43 
L.  J.,  Ch.  372 ;  L.  R.  9  Ch.  229 ;  30  L.  T.  279 ; 
22  W.  R.  356. 

What  Interest]— By  1^2  Vict.  c.  110,  s.  13, 
the  le^slature  meant  that  a  judgment  was  to 
operate  on  all  lands  and  interest  in  lands  oyer 
which  the  debtor  might  haye  a  disposing  power, 
for  his  own  benefit,  without  committing  a 
breach  of  duty,  that  is  oyer  which  he  had  a 
right,  at  law  or  in  equity,  to  consider  himself 
the  beneficial  owner.     Kinderley  y,  Jervis,  22 
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Beav.  1 ;  25  L.  J.,  Ch.  538  :  2  Jur.  (K.S.)  602  ;  4 
W.  K.  579. 

Semble,  the  Mesne  Process  Ac^  (1  &  2  Vict. 
c.  110,  2  &3  Vict.  c.  11,  andS  &4  Vict.  c.  82)  only 
give  ^ect  to  the  judf^ment  where  the  debtor  is 
the  owner  of  the  land,  and  not  where,  prior  to 
the  judgment,  the  land  had  passed  from  the 
hands  of  the  debtor.  Simnuma  y.  Pettit,  8  Jur. 
209. 

By  the  act  1  &  2  Vict.  c.  110,  it  was  the  inten- 
tion of  the  legislature  to  make  property  of  a 
judgment  debtor,  which  is  in  such  a  position 
that  the  creditor  cannot  lay  hold  of  it,  liable  to 
the  judgment.  Watts  t.  Jefferyet^  3  Mac.  &  G. 
422  ;  15  Jur.  435. 

Where  there  is  in  the  possession  of  any  officer 
of  the  court  property  which  proves  to  be  liable  to 
a  creditor,  or  to  be  held  for  the  sole  benefit  of  any 
person,  it  is  improper  to  seize  it  without  an  order 
•of  the  court.    lb. 

The  right  of  a  judgment  creditor  in  possession 
under  elegit  is  not  analogous  to  that  of  a  pur- 
chaser for  value  without  notice,  so  as  to  give 
him  a  preference  over  a  prior  equitable 
claimant,  the  judgment  only  affecting  that 
which  was  properly  the  estate  of  his  debtor. 
Whitworth  V.  Gaugain,  1  Ph.  728;  15  L.  J., 
Ch.  433  ;  10  Jur.  531. 

The  assignee  of  an  insolvent  is  not  a  pur- 
chaser within  the  meaning  of  the  acts  for 
redocketing  or  registering  judgments.  Baylee 
v.  Browne,  10  Ir.  Eq.  B.  180. 

A  judgment  signed  on  a  warrant  of  attorney. 
And  duly  registered  : — Held,  a  charge  on  an 
Annuity  out  of  real  estate,  notwithstanding 
-execution  was  not  to  issue  until  default  made 
in  payment  of  the  sum  secured  at  a  future  day, 
and  with  a  defeasance  altogether  in  the  event 
of  the  defendant  dying  before  the  day  of  pay- 
ment ;  but  that  such  charge  did  not  affect 
growing  payments  accruing  due  before  the 
judgment  debt  became  payable.  Younghuaha/nd 
v.  GUbome,  1  Be  G.  &  Sm.  209 ;  10  Jur.  834. 

A.  was  entitled  to  an  annuity,  which  was 
secured  by  a  covenant,  and  by  an  assignment  of 
leaseholds,  to  her  in  trust  to  sell: — Held,  that 
her  interest  under  the  deed  might  be  made 
Available  under  1  &  2  Vict.  c.  110,  s.  13,  for 
payment  of  a  judgment  debt  due  from  her. 
Harris  v.  Davidson,  15  Sim.  128 ;  15  L.  J.,  Gh. 
J2oo  ;  10  Jur.  257. 

A.,  by  articles  of  agreement,  covenanted  to 
pay  B.  5,0002.,  and  it  was  thereby  agreed  and 
^declared  that  the  5,000Z.  and  interest  should  be 
and  was  thereby  charged  on  land : — Held,  that 
hj  virtue  of  the  act  1  &  2  Vict.  c.  110,  8. 13,  a 
judgment  creditor  of  B.  had  a  charge  upon  such 
land,  and  was  a  proper  party  to  a  suit  for  fore- 
•closure.  Russell  v.  AfOuHooh,  1  Eay  &  J.  313  ; 
1  Jur.  (N.S.)  157  ;  3  W.  R.  280. 

A  debtor,  having  real  estate,  gave  a  judgment 

.and  warrant  of  attorney  under  the  1  &  2  Vict. 

c.  110.     Afterwards  he  became  insolvent ;  the 

•estate   was    sold: — Held,    that    the    judgment 

-creditor  had  an  equitable  interest  in  the  money 

in  priority  over  the    assignees.      JloHnson   v. 

Hedger,  17  Sim.  183  ;  19  L.  J.,  Ch.  463 ;  14  Jur. 

784. 

Where,  under  a  power  to  invest  on  real  or 
government  securities,  a  trust  fund  is  invested 
on  mortgages,  a  judgment  creditor  of  one  of  the 
cestuis  que  trustent  is  entitled  to  a  charge  on  his 
interest,  to  the  extent  of  aU  moneys  which  may 
be  payable  to  him  out  of  the  rents  and  profits  of 
;the  mortgaged  property  or  otherwise,  by  virtue 


of  such  mortgage.  But  the  share  of  the  judg- 
ment debtor  in  the  interest  paid  to  the  trust<x}s 
by  the  mortgagor,  and  not  taken  out  of  the  rents 
and  profits,  is  not  subject  to  a  charge  under  s.  1 3 
of  the  1  &  2  Vict.  c.  110,  the  covenant  to  pay 
being  a  security  which  falls  under  s.  12.  AHmn 
V.  Holmes,  1  John.  &  H.  530  ;  30  L.  J.,  Ch.  564  ; 
7  Jur.  (N.S.)  722  ;  4  L.  T.  617  ;  9  W.  R.  550. 

Under  the  1  &  2  Vict.  c.  110,  s.  13,  a  judgment 
debt  against  a  legatee  is  a  charge  upon  property 
mortgaged  to  the  testator,  to  Uie  extent  of  the 
legatee's  interest  therein.    lb. 

The  interest  of  a  person  entitled  to  a  share  of 
the  proceeds  of  real  and  leasehold  estate,  devised 
to  trustees  on  an  absolute  trust  (after  the 
determination  of  a  life-estate)  for  sale  and 
conversion,  has  not  such  an  interest  in  the  lands 
(although  not  sold  at  the  date  of  the  judgment) 
as  will  be  affected  by  a  judgment  registered  in 
the  Common  Pleas,  so  as  to  give  the  judgment 
creditor  priority  over  subsequent  incumbrancers 
who  have  obtained  charging  orders  on  the  fund 
arising  from  the  sale.  2%omas  v.  Cross,  2 
Dr.  &  Sm.  423  ;  6  N.  R.  18  ;  34  L.  J.,  Ch.  580  ; 
11  Jur.  (N.8.)  384  ;  12  L.  T.  293  ;  13  W.  R.  647. 

In  November,  1809,  W.  conveyed  reversion  in 
fee  to  A.,  by  way  of  mortgage.  In  January,  1810, 
E.,  on  part  of  Duke  of  K.,  entered  into  written 
agreement  with  W.  for  purchase  of  reversion. 
In  August,  1810,  A.,  the  mortgagee,  who  was  paid 
off  by  E.,  joined  with  W.  in  conveying  estate  to 
E.,  and  part  of  mortgage  money  then  unpaid  was 
secured  to  W.  on  mortgage  term,  createa  by  that 
deed.  In  October,  1809,  W.  was  indebted  to  F., 
upon  bond  of  that  date,  and  a  warrant  of 
attorney  of  same  date  was  given  by  W.,  upon 
which  judgment  was  entered  up  and  docketea  in 
February,  1810,  and  an  inquisition  was  hod  same 
month.  In  April,  1810,  notice  was  given  by  F. 
of  his  judgment,  the  money  secured  to  W.  by  the 
mortgage  term  being  then  unpaid  : — Held,  that 
F.  had  no  lien  upon  the  term  in  hands  c^  W., 
and  consequently  no  lien  on  terms  in  hands  of 
assignee.  Fort/i  v.  Norfolk  {Duke),  4  Madd. 
503. 

Vendors  contracted  to  sell  land,  and  the 
purchasers  paid  part  of  the  purchase-money, 
and  were  let  into  possession,  but  were  imable, 
from  insolvency,  to  complete  the  contract.  The 
vendors  filed  a  biU  for  specific  performance,  and, 
in  default,  for  resale.  There  were  at  that  time 
registered  judgments  against  the  purchasers,  but 
they  were  not  made  parties  to  the  suit.  The 
vendors  obtained  a  decree  for  sale,  and  the  land 
was  sold  by  auction.  A.  bought  one  lot,  and 
required  that  the  judgment  creditors  should 
release  their  interests,  as  they  were  not  parties  to 
the  suit : — Held,  that  the  original  purchasers,  by 
entering  into  possession,  had  accepted  the  title, 
and  had  become  owners  in  equity  of  the  property, 
and  that  the  judgment  debts  of  their  creditors 
attached,  under  the  13th  section  of  the  1  &  2 
Vict,  c.  110.  Chrey  Coat  Hospital  (^Governors) 
V.  Westminster  Improvement  Commissioners,  1 
De  G.  &;  J.  531  ;  26  L.  J.,  Ch.  843  ;  3  Jur.  (N.S.) 
188  ;  6  W.  R.  120. 

The  statute  23  &  24  Vict.  c.  38.  applies  to 
lands  in  which  the  judgment  debtor  has  an 
equitable  interest.  Wallis  v.  Morris,  10  Jur. 
(N.8.)  741  ;  10  L.  T.  709 ;  12  W.  R.  997. 

A  judgment  will  not  affect  an  equity  of 
redemption  as  against  a  purchaser,  unless  a  writ 
of  execution  is  issued  before  completion  of  the 
purchase.    lb. 

The  13th  secUon  of  the  act  1  ft  2  Vict.  c.  110, 
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does  not  confer  on  a  judgment  creditor  any 
right  against  a  person  claiming  mider  a  volun- 
tary settlement  previously  made  by  the  judgment 
debtor.  Beavan  v.  Oxford  (^EarV)^  6  De  G.  M. 
&  G.  507  ;  25  L.  J.,  Ch.  299  ;  2  Jur.  (N.s.)  121 ; 
4  W.  R.  275. 

If  a  mortgagor  sells  the  mortgaged  estate,  and 
pays  off  the  mortgagee  after  the  passing  of  the 
18  &  19  Vict.  c.  15,  8.  11,  the  estate  in  the  hands 
of  the  purchaser  ceases  to  be  affected  by  a  judg- 
ment which  had  been  registered  against  the 
mortgagee,  whether  the  mortgage  be  prior  to  or 
subs^uent  to  the  passing  of  the  18  Vict.  c.  15. 
Oreaxei  v.  WiUon,  25  Beav.  434  ;  28  L.  J.,  Ch. 
103  ;  4  Jur.  (N.S.)  802  ;  6  W.  R.  482. 

A  judgment  against  a  person  having  an  equit- 
able estate  of  lands  of  freehold,  does  not  bind 
the  lands  in  the  hands  of  a  person  subse- 
quently getting  the  legal  estate,  though  the 
conusor  of  the  judgment  was  a  granting  party  in 
the  conveyance  of  the  legal  estate.  Hamilton  v. 
Smith,  2  MoU.  482. 

Although  the  purchaser  before  the  conveyance 
has  neither  a  le^  nor  an  equitable  right  against 
the  seller  tiU  he  pays  the  purchase-money,  yet 
for  all  purposes  of  disposition  the  equitable 
estate  he  obtains  under  the  contract  is  subject  to 
his  control,  and  judgments  obtained  against  him 
are  a  lien  on  it.  Baldwin  v.  Belcher,  1  Jo.  &  Lat. 
18  ;  6  Jr.  Eq.  R.  424. 

The  dominion  of  a  tenant  in  tail  in  possession, 
over  the  estates  of  those  in  remainder  and 
reversion,  enabling  him  of  his  own  will,  and  by 
his  own  act,  without  the  assent  of  any  other 
person,  to  extinguish  those  estates  and  acquire 
the  fee  simple  for  his  own  benefit,  is  not  '*a 
disposing  power,"  within  the  meaning  of  the 
19th  section  of  the  3  &  4  Vict.  c.  105.  The 
22nd  section  of  that  act,  making  a  judgment 
binding,  not  only  as  against  the  debtor,  but 
^'also  against  tibe  issue  of  his  body,  and  all 
other  persons  whom  he  might,  without  the 
assent  of  any  other  person,  cut  off  and  debar 
from  any  remainder,  reversion,  or  other  interest," 
creates  an  equitable  charge  only,  which  cannot 
be  enforced  otherwise  than  by  a  suit  in  equity. 
Fletcher  v.  SUele,  6  Ir.  Eq.  R.  376. 

Judgments  recovered  against  a  lessee  for  lives 
renewable  for  ever,  after  the  death  of  the  lives 
named  in  the  lease,  will,  on  renewal,  bind  the 
land  in  the  possession  of  a  purchaser  who  has 
obtained  a  renewal  with  notice.  Johns  v.  French, 
1  Hog.  450.  S.  P.,  LaTig1u>me  v.  Harland,  2  Jur. 
(N.8.)  872  ;  4  W.  R.  696. 

A  covenant  for  perpetual  renewal  binds  the 
land  itself,  and  is  to  be  regarded  as  an  equitable 
contract  for  a  perpetual  interest  in  the  land,  lb. 


Prooeedi  of  Sale.] — ^A  father  conveyed 


real  estates  to  trustees,  upon  trust  to  sell,  and 
repurchase  annuities  granted  by  his  son,  and  pay 
the  son's  debts  at  their  discretion,  and  subject 
thereto,  upon  trust  for  the  father  for  life,  with 
remainder  to  his  son  in  fee.  An  annuitant 
mentioned  in  a  schedule  to  the  deed,  and  stated 
to  have  entered  up  and  docketed  a  judgment 
upon  a  warrant  of  attorney  which  accompanied 
his  security,  has  no  hen  by  virtue  of  his  judg- 
ment, upon  the  produce  of  the  trust  estates,  when 
sold.  Foster  v.  Blachstaruf,  1  MyL  &  K.  297  j  2 
L.  J.,  Ch.  84. 

After  verdict,  and  before  judgment  had  been 
entered  np,  the  defendant  sold  his  leaseholds  by 
auction : — Held,  that  under  the  1  &  2  Vict. 
c.  110,  the  plaintiff  could  not  levy  execution  on 


the  purchase-money.  Brown  v.  Perrott,  4  Beav. 
585. 

A  creditor  having  sued  out  execution  on  a 
judgment  at  law,  and  finding  the  interest  of  his 
debtor  in  a  term  of  years  to  be  an  equitable 
interest^  has  a  lien  upon  it  in  equity,  without  the 
aid  of  the  1  &  2  Vict.  c.  110,  s.  13,  and  where, 
after  such  execution,  the  leasehold  estate  of  the 
debtor  had  been  sold  : — ^Held,  that  the  execution 
creditor  had  a  lien  on  the  proceeds  of  the  sale. 
Gore  V.  Bowser,  3  Sm.  &  G.  1 ;  24  L.  J.,  Ch.  316  j 
1  Jur.  (N.S.)  392.  AflSrmed  on  appeal,  3  Eq.  R. 
561 ;  24  L.  J.,  Ch.  440  ;  8  W.  R.  430— L.JJ. 

Power    of   Appointment.] —  Where   an 

estate  is  settled  to  the  usual  uses  to  bar  dower, 
and  then  a  judgment  is  entered  up  against  the 
owner  of  the  estate,  and  before  execution  is 
taken  out,  the  owner  of  the  estate  appoints  it  to 
a  purchaser,  the  judgment  creditor's  lien  i& 
defeated.  TunstaU  v.  Trajfpes,  Zawson's  Case, 
3  Sim.  300. 

Notice  to  a  purchaser  of  judgments  against  the 
vendor,  whose  estate  is  limited  to  uses  to  bar 
dower,  does  not  prevent  the  purchaser  from 
taking  the  estate  free  from  the  judgments, 
under  an  exercise  of  the  power  reserved  to  the 
vendor.  Baton  v.  Safixter,  6  Sim.  517 ;  3  L.  J., 
Ch.  197. 

A  mortgagee  of  lands  in  Middlesex,  and  who 
took  under  the  exercise  of  a  power  of  appoint- 
ment by  the  mort^ragor,  held  not  to  be  bound  by 
a  judgment  previously  recovered  against  the 
mortgagor,  and  duly  docketed  and  registered, 
although  he  had  notice  of  the  judgment,  and 
part  of  the  mortgage  money  was  deposited  with 
his  solicitor  as  an  indemnity  against  it.  8kede9 
V.  Shearly,  3  Myl.  k  C.  112;  7  L.  J.,  Ch.  3; 
1  Jur.  888. 

Bj  Contract.]— By  marriage  settlement  of  the 
13th  of  July,  1810,  between  PhUijp  B.  of  the  first 
part,  Margaret  B.,  his  sister,  of  tne  second  part, 
T.  A.  of  the  third  part,  and  trustees  of  the  fourth 
part',  after  reciting  various  unsettled  demands 
which  Margaret  B.  had  upon  her  brother  Philip, 
and  that  he  had  agreed  to  secure  for  her  marriage 

Eortion  the  sum  of  5,000Z.,  and  that  Margaret  6. 
ad,  in  consideration  thereof,  agreed  to  release 
Philip  B.  from  her  claims  upon  him,  and  that  in 
pursuance  thereof,  Philip  B.  had  given  his  bond 
and  warrant  in  the  sum  of  10,0002.  to  the  trustees 
of  the  settlement,  the  sum  of  5,0002.  was  settled 
on  certain  trusts,  and  Margaret  B.  released  Philip 
B.  from  the  claims  she  had  on  him.  This  settle- 
ment  contained  an  agreement  **  that  any  judgment 
to  be  entered  on  the  bond  should  not  affect  or  be 
a  charge  on  the  lands  of  K.,  part  of  the  estate  of 
Philip  B.,  which  said  lands  Philip  B.  intends  to 
convey  to  trustees  in  strict  settlement  for  family 
purposes.  And  it  was  thereupon  agreed  that  the 
trustees  should  not  enter  judgment  on  the  bond 
before  the  next  Michaelmas  Term."  By  settle- 
ment on  the  marriage  of  Philip  B.,  dated  the 
26th  of  July,  1819,  he  conveyed  the  lands  of  K. 
to  trustees  in  strict  settlement,  reserving  the 
ultimate  reversion  to  himself  in  fee.  In  Easter 
Term,  1814,  judgment  was  entered  upon  the  bond 
for  10,0002. ;  and  in  September,  1831,  Philip  B. 
died  intestate  and  without  issue,  and  indebted  to 
a  very  large  amount  by  judgments  on  bonds  with 
warrants.  His  wife  had  died  in  his  lifetime  : — 
Held,  that  the  judgment  of  Easter  Term,  1814, 
was  charged  upon  the  reversion  in  fee  of  the 
lands  of  K.    Houston  v.  Barry,  5  Ir.  Eq.  R.  294. 
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BofllailMttenl  Property.]— A  registered  jadg- 
ment  agaiost  a  clergyman  does  not  create  a 
charge  upon  his  benefice,  entitling  the  judgment 
to  the  appointment  of  a  receiver  under  the  1  &  2 
Vict.  c.  110,  8. 18.  JBawkins  v.  OathereoU^  6  De 
6.  M.  &a.  1;  3£q.  B.  348;   24  L.  J.,  Oh.  832  ; 

1  Jur.  (N.8.)  481  ;  8  W.  E.  194.  Bates  v. 
Brothers,  2  Sm.  k  G.  607 ;  2  Eq.  B.  808 ;  23 
K  J.,  Ch.  782 ;  18  Jur.  715  ;  2  W.  B.  686. 

A  judgment  is  not  per  se  a  charge  upon  a 
benefice,  but  it  becomes  such  from  the  time  that 
a   sequestration  is  issued.     Wise  y.  Beresfard, 

2  Con.  &  L.  282  ;  3  Dr.  &  War.  276  ;  6  Ir.  Eq.B. 
207. 

Oozporate  Property.]  —A.  had  a  bond  executed 
to  him  in  1828  by  a  corporation  for  the  due  pay- 
ment of  interest  on  certain  sums  advanoea  by 
him,  and  for  which  he  also  held  other  securities. 
In  1835  the  5  &  6  Will.  4,  c.  76,  passed,  which 
abolished  tlie  right  of  corporations  to  mortgage, 
or  to  alien  for  more  than  thirty-one  years  at  a 
rack-rent,  except  with  the  consent  of  three  lords 
of  the  treasury.  Two  subsequent  amendment 
acts  were  passed  to  save  the  rights  of  previous 
creditors.  In  1852  the  bond  was  put  in  force, 
and  judgment  entered  up  thereon : — ^Held,  that 
A.  was  entitled  to  the  benefit  of  the  1  ft  2  Vict. 
c.  110,  s.  13,  giving  him  the  same  ri^ts  as  if  the 
debtors  had  agreed  in  writing  to  charge  their 
hmds  ;  and  a  receiver  was  accordingly  appointed 
over  all  their  real  property,  including  some 
which  was  acquired  in  1861.  Arnold  v. 
Oravesend  Corporation^  25  L.  J.,  Gh.  530  ;  2  Jur. 
(N.B.)  703  ;  4  W.  E.  478, 768.  See  8.  O,,  2  K.  &  J. 
674  ;  25  L.  J.,  Ch.  776. 

Priorities  —  Against  Prior  Purehasert.!— A 

papist,  by  articles  on  his  marriage,  in  1764, 
agrees  **  to  convey  to  trustees  in  strict  settlement, 
in  case  he  ^ould,  at  any  time  thereafter,  during 
his  life,  be  qualified  by  law  so  to  do."  In  1778 
he  becomes  qualified  by  law  to  carnr  these 
articles  into  execution.  The  lands  held  not  to 
be  specifically  bound  by  these  articles  until  1778, 
and  therefore  judgments  subsequent  to  1764,  but 
before  1778,  were  prior  liens.  Kennedy  y.  IkUy, 
I  Sch.  &  Lef.  355. 

A.  B.  being  seised  in  fee  of  four  estates,  mort- 
gaged two  of  them,  and  subsequently  settled  the 
mortgaged  estates  and  one  of  the  others  on  him- 
self for  life,  with  remainder  to  his  son  in  tail, 
and  covenanted  against  incumbrances ;  but  the 
settlement  did  not  recite  that  there  were  any 
incumbrances.  He  afterwards  mortgaged  the 
foui'th  estate,  and  took  the  benefit  of  the  Insol- 
vent Debtors  Act.  After  this  a  creditor  on 
certain  bills  of  exchange  became  a  registered 
judgment  creditor,  and  then  filed  a  biU  against 
the  tenant  in  tail,  and  the  assignee  under  the 
insolvency^  and  the  other  incumbrancers,  praying 
a  sale  in  satisfaction  of  the  judgment  debt,  and 
what  might  be  paid  by  the  plaintifi!  in  discharge 
of  prior  incumbrances,  subject  to  the  estate  and 
interest  of  the  tenant  in  tail  under  tiie  settle- 
ment : — ^Held,  reversing  a  decree  of  foreclosure 
against  the  tenant  in  tail,  that  the  settled  estates 
must  be  regarded  as  exonerated  from  incum- 
brances, as  between  A.  B.,  the  settlor,  and  the 
tenant  in  tail,  and  that  the  plaintiff  was  subject 
to  the  same  equities  as  the  settlor  ;  and  that,  as 
the  judgment  debt  was  itself  subsequent  to  the 
settlement,  the  tenant  in  tail  could  not  be 
affected  by  the  judgment.    Hvglies  v.  Williams^ 

3  Mac.    k    a.  688;    16  Jur.  415.     And    see 

VOL.   \1II. 


ChappOl  y.  Bees,  1  De  a.  H.  &  a.  .B98  ;  16  Jur. 
415. 

Where  a  judgment  affects  several  denomina- 
tions of  lands,  a  prior  purchaser  of  one  of  those 
denominations  is  entitled  to  Uuow  the  judgment 
from  his  own  upon  the  lands  of  any  puisne  pur- 
chaser, and  so  on  in  succession  with  each  pur- 
chaser until  the  judgment  falls  upon  the  lands 
in  the  hands  of  the  last  purchaser.  Aiehen  v. 
MaoUin,  I  Dr.  &  Wal.  621. 

Against  Prior  Inoumbraneer.]  —  Judg- 
ment conferred  after  bill  of  foreclosure  is 
ineffectual  against  plaintiff.  Metcalfe  v.  Pulver- 
toft,  2  Ves.  &  B.  207. 

A  judgment  is  not  such  a  charge  upon  land 
(except  it  be  within  the  1  &  2  Vict.  c.  110)  as  to 
give  it  precedence  over  an  unregistered  mort- 
gage,    uoithrow  y.  Bade,  1  Sm.  k  G.  428. 

The  conusor  of  a  judgment  being  seiscKi  only  of 
an  equity  of  redemption  upon  a  mortgage  in  fee  : 
— Held,  upon  demurrer,  that  the  mortgagee  was 
not  a  neceasary  party  to  a  bill  filed  by  the  judg- 
ment creditor  n>r  the  purpose  of  raising  the 
amount  of  his  judgments  Mamdley  v.  Laigford 
(JLord),  2  Jones,  421. 

Prior  incumbrancers  are  not  necessary  parties 
to  a  bill  by  an  elegit  creditor.  BundeU  v. 
Donegal  (Marquis),  1  Hog.  122. 

Mortgagor  compelled  under  the  covenant  for 
further  assurance,  to  supply  a  defect  in  a  mort- 
mge  against  judgment  creditors.  Burgh  v. 
Francis,  3  Swan.  536  ;  19  B.  B.  275. 

Bector  entitled  to  an  annual  stipend  in  lieu  of 
tithes,  assigns  it  by  way  of  mortgage ;  afterwards 
a  creditor  of  the  rector  obtains  judgment,  and  in 
the  regular  course  sequestration  of  the  stipend : 
— Held,  the  mortgagee  should  be  preferred  ; 
without  prejudice  to  sums  received  by  judgment 
creditor,  before  he  had  notice  of  the  mortgage. 
Brrington  v.  Howard^  Ambl.  485. 

A  judgment  creditor  has  not  any  specific  lien 
on  the  land,  and  in  general  cannot  have  any 
relief  against  a  mortgagee  who  is  a  specific 
incumbrancer.  Averall  v.  Wade,  U.  k.  G.  t. 
Sugd.  262. 

A  suit  for  foreclosure  and  sale  having  been 
instituted  in  1833,  a  judgment  was  recovered 
against  the  owner  of  the  equity  of  redemption, 
previously  to  a  decree  in  the  cause,  which 
was  ultimately  made  in  1842.  The  judgment 
creditor,  who  was  no  party  to  the  suit  in  1844, 
obtained,  on  petition,  a  receiver,  on  foot  of  his 
judgment,  over  part  of  the  mortgaged  estates : — 
Held,  that  the  plaintiff  had  a  right  to  have 
the  receiver  extended  to  the  cause ;  as  the 
judgment,  being  recovered  pendente  lite,  gave 
the  oonusee  no  right  against  the  mortgagee, 
the  plaintiff.  Trye  v.  Aldhorough  (EarV),  1 
Ir.  Ch.  B.  666. 

When  the  estate  is  in  mortgage  prior  to  a 
judgment,  or  when  the  judgment  is  obtained,  or 
if  the  legal  estate  is  in  any  manner  out  of  the 
debtor,  so  that  the  creditor  could  not  recover 
under  an  elegit,  equity,  in  order  to  protect  a  pur- 
chaser, will  not  permit  the  creditor  to  redeem. 
Barrett  v.  Blake,  2  Ball  &  6.  357. 

The  devisee  of  a  leasehold  estate  for  lives 
having  suffered  an  arrcar  of  rent  to  become  due, 
the  landlord  brought  an  ejectment.  A  third 
person,  at  the  request  of  the  devisee,  advanced 
money  for  the  purpose  of  paying  the  rent,  and  it 
was  applied  accordingly,  and  the  devisee  mort- 
gaged the  lands  to  secure  the  repayment  of  it. 
The  mortgagee  is  not  entitled  to  priority  over  the 
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judgment  creditors  of  the  derisor.  Angell  v. 
Bryan,  2  Jo.  k  Lat  763. 

SiliM   JndgBwnti    Aet.]— A   registered 

judgment  mader  3  &  4  Yict.  c.  106  (Ir.)  and  13 
&  lA  Yict.  c.  29  (Ir.),  only  affects  sach  property 
as  the  debtor  at  the  time  of  the  judgment  law- 
fully possessed  as  of  his  own  right,  and  over 
which  he  had  the  power  of  disposition,  and 
therefore  does  not  displace  the  interest  of  a 
previous  equitable  mortgagee.  Hyre  v.  M^Dowelly 
9  H.  L.  Cas.  619. 

Notwithstanding  the  statute  1  &;  2  Yict.  c.  110, 
which  gives  to  a  judgment  the  effect  of  an  equit- 
able charge  upon  &e  land  of  the  debtor,  an 
equitable  mortgagee  retains  his  right  in  equity 
to  enforce  his  security  against  &e  title  of  a 
creditor  under  a  subsequent  judgment,  although 
the  latter  may  have  acquired  the  legal  seisin  and 
possession  of  the  land  under  an  elegit,  without 
notice  of  the  mortgage.  Whitworth  v.  GattgaUiy 
1  Ph.  728 ;  15  L.  J.,  Ch.  433  ;  10  Jur.  531.  Affirm- 
ing  3  Hare,  416 ;  18  L.  J.,  Ch.  288  ;  8  Jur.  374. 
And  tM  Or.  &  Ph.  326  ;  10  L.  J.,  Ch.  317 ;  6 
Jur.  623. 

Under  27  ft  28  Viet.  o.  118.]— A  judg- 

ment  creditor  has  no  lien  upon  the  land  of  his 
debtor  until  he  has  got  a  return  from  the  sheriff, 
though  he  may,  after  putting  the  writ  in  the 
han£  of  the  sheriff  and  before  the  return,  have 
a  right  to  file  a  bill  to  remove  a  l^al  impedi- 
ment; and  priorities  of  judgment  creditors 
against  lands  are  determined  by  the  date  at 
which  the  writs  issued  upon  their  judgments  are 
placed  in  the  hands  of  the  sheriff.  ChuiA  v. 
Ombridge  i2y.,  37  L.  J.,  Ch.  909  ;  L.  B.  6  £q. 
619  ;  18  L.  T.  871 ;  17  W.  R.  7. 

Therefore  a  judgment  creditor  subsequent  in 
point  of  date,  but  who  was  the  first  to  place  his 
writ  in  the  hands  of  the  sheriff,  and  get  the  lands 
of  the  debtor  extended  under  such  writ,  was  held 
entitled  in  priority  to  a  prior  judgment  creditor 
whose  writ  was  subsequently  placed  in  the 
sheriff's  hands  before  the  lands  were  extended. 

Subsequent  Pnrehaser.] — ^By  a  decree  A. 

was  ordered  to  pay  the  defendant's  costs  of  a  suit. 
After  the  decree,  but  before  taxation  or  registry, 
A.  sold  his  real  estate,  which  was  the  whole  of 
his  property,  to  C,  who  had  notice  of  the  suit. 
The  purchase-money  was  received  by  B.,  who 
was  A.*s  solicitor,  and  who  ^retained  a  consider- 
able part  of  it  to  pay  his  costs  in  the  suit.  On  a 
biU  by  the  defendant  in  the  former  suit  against 
A.,  B.  and  C,  to  set  aside  the  sale  and  to  diarge 
the  costs  on  the  estate : — ^Held,  that  the  sale  was 
not  fraudulent  within  the  13  Eliz.  c.  5,  and  that 
the  decree  not  having  been  entered  pursuant  to 
the  provisions  of  the  1  &  2  Yict.  c.  110,  s.  19,  tOl 
after  the  sale,  the  court  had  no  jurisdiction  to 
make  the  costs  of  the  former  suit  a  lien  on  the 
estate.  NartcUffe  v.  Wa/rburton,  4  De  G.  F.  &  J. 
449  ;  31  L.  J.,  Ch.  777  ;  8  Jur.  (N.8.)  864  ;  6  L.  T. 
768  ;  10  W.  K.  635. 

Where  a  judgment  affects  several  denomina- 
tions of  lands  a  prior  purchaser  of  one  of  these 
denominations  is  entitled  to  throw  the  judgment 
from  his  own  upon  the  lands  of  any  puisne  pur- 
chaser, and  so  on  in  succession  with  each 
purchaser,  until  the  judgment  falls  upon  the 
lands  in  the  hands  of  tlie  last  purchaser.  Aieken 
V,  Maelclin,  1  Dr.  &  Wal.  621. 

Where  a  judgment  is  entered  up,  against  the 


owner  of  lands,  of  which  the  legal  estate  is  out- 
standing in  a  trustee  or  mortgagee,  a  purchaser 
who  has  notice  of  the  judgment  will  be  oound  bj 
it,  although  the  creditor  may  not  have  taken  out 
execution  on  his  judgment  TunstaU  ▼.  Trapper 
Lawion'i  Que,  3  Sim.  286. 

-^ —  Subsequent  Ineiimbrtaeer.] — ^A  husband 
having  by  purchase  with  his  own  money  obtained 
a  conveyance  to  himself  of  freehold  lands  to 
which  his  wife  had  an  incomplete  equitable  title, 
deposited  the  title  deeds  to  secure  a  loan  to 
himself,  and  died,  having,  by  his  will,  given  all 
his  real  and  personal  estate  to  his  wife,  who, 
after  his  death,  purchased  a  judgment  debt 
against  her  husband's  estate,  prior  in  date  to  the 
d^Misit  by  way  of  mortgage  on  a  bill  by  the 
mortgagee  : — ^Held,  that  l^s  title  was  paramount 
to  that  of  the  wife,  both  in  her  own  right  and  as 
judgment  creditor.  Cheuhyre  v.  Bisi,  2  Giff. 
287 ;  6  Jur.  (».B.)  699  ;  2  L.  T.  404. 
^  An  assignee  of  a  judgment  held,  under  the 
circumstances,  to  be  postponed  to  snbseciuent 
mortgagees.  Cunnoek  v.  Jauncey.  27  L.  J.,  Ch.  67  ; 
6W.  R.  764. 

In  May,  1 836,  a  lease  (to  commence  in  December, 
1833,  and  to  continue  for  twenty-one  years  and 
thirty-three  days)  of  lead-mines  in  Yorkshire 
was  granted  by  the  crown  to  four  lessees,  of 
whom  M.  was  one.  In  June,  1848,  M.  conveyed 
and  assisned  to  H.  the  property  of  which  he  was 
possessed  for  any  term  of  years,  upon  the  trusts 
mentioned ;  and  in  July,  1848,  M.  granted  and 
assigned  to  H.  all  his  personal  estate,  aod  ihe 
surplus,  if  any,  which  might  arise  on  the  sale  of 
his  freehold  and  leasehold  estates,  upon  trusts, 
after  paying  costs,  for  the  benefit  of  creditors, 
as  therein  mentioned.  The  plaintifb,  who  were 
creditors  of  M.,  executed  the  deed  in  1849,  but 
no  other  creditor  executed  the  deed  until  1866. 
H.  did  not  dispose  of  M.'s  share  in  the  mines.  In 
May,  1854,  the  crown  granted  a  lease  of  the  lead- 
mines  to  seven  lessees,  two  of  whom  were  M.  and 
H.,  for  a  term  of  twenty-one  years,  to  commence 
on  the  6th  January,  1865.  M.  died  intestate  in 
August,  1854.  B.,  in  August,  1848,  recovered  a 
judgment  on  two  bonds  against  M.,  which  was 
duly  entered  up  ;  and  in  July,  1848,  C.  and  others 
also  recovered  judgment  against  M.,  which  was 
duly  entered  up  in  August  following.  Sub- 
sequently these  judgments  were  assigned  to  S., 
and  were  duly  registered  in  the  county  of  York, 
and  in  the  Common  Pleas,  whidiwas  afterwards 
renewed : — Held,  first,  that  the  plaintiffs  had,  by 
virtue  of  the  assignment  of  June,  1848,  and  of 
the  declaration  of  trust  of  July,  1848,  ^ey 
having  executed  the  latter  deed  in  1849,  acquired 
a  beneficial  interest  in  the  renewed  lease ;  and, 
secondly,  that  the  judgments  registered  before 
the  plaintiffs  executed  the  latter  deed  were 
entitled  to  be  considered  as  equitable  charges 
upon  the  old  lease  and  upon  the  new  lease,  in 
priority  to  the  claims  of  the  creditors,  who  did 
not  become  oestuis  que  trustent  until  after  the 
registration  of  the  judgments.  Zanghome  v. 
Sarland,  2  Jur.  (K.s.)  872 ;  4  W.  B.  696. 

• 

b.  Hegietration« 

4  It  6  Will,  k  K.  0.  90.]— A  docket  of  the  issue 
was  not  a  docket  of  the  judgment  within  4  &  6 
Will.  &  M.  c.  20,  so  as  to  give  precedence  to  the 
judgment  creditor  over  other  subsequent  charges 
of  £e  land.  J)oe  d.  Barron  v.  Purehas,  2  H.  It  W. 
60;  6  L.  J.,  K.  B.  148.    S.  P.,  Braithwaite 
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V.  Watts,  2  C.  &  J.  318 ;  2  Tyr.  300 ;  1  L.  J., 
Ex.  97. 

It  was  the  duty  of  the  plaintiffs  attorney  to 
flee  that  the  judgment  was  properly  docketed. 
JTb. 

An  outstanding  docketed  judgment,  not  regis- 
tered pursuant  to  1  &  2  Vict,  c  110,  s.  19,  and 

2  &  3  Vict.  c.  11,  68.  2,  3,  is  not  a  valid  objection 
to  the  title  of  a  vendor  on  the  sale  of  TeaXty. 
Bedford  y.  Forbei,  I  Car.  k  K.  33. 

A  judgment  obtained  against  an  executor 
(before  2  &  3  Vict.  c.  11)  is  entitled  to  preference 
in  the  administration  of  the  testator's  estate  over 
simple  contract  debts,  though  not  docketed  pur- 
suant to  4  &  5  Will.  &  M.  c.  20.  &auiU  v. 
Taylor,  3  Man.  A  G.  886  ;  3  Scott  (N.B.)  700 ;  11 
L.  J.,  C.  P.  68. 

Where  a  docket  of  a  judgment  did  not  set  forth 
the  number  roll,  but  this  appeared  on  the  entry 
of  the  issue  in  the  same  book  : — Held,  that  the 
judgment  did  not,  within  4  &  5  Will.  &  M.  c.  20, 
affect  a  purchaser,  and  that  he  was  not  precluded 
from  disputing  its  validity  by  the  circumstance 
of  a  conveyance  under  which  he  claimed  title, 
and  which  was  a  trust  deed  for  the  benefit  of 
creditors,  and  was  executed  after  the  judgment 
was  entered  up,  being  expressed  to  be  made 
subject  to  the  incumbrances  ajSecting  the  estate 
conveyed.  Brandling  v.  Plummer,  8 1^  G.  M.  &  G. 
747  ;  26  L.  J.,  Ch.  326 ;  3  Jur.  (NJ8.)  401 ;  6  W.  R. 
391. 

An  old  judgment  not  docketed,  but  duly  regis- 
tered under  1  &;  2  Vict.  c.  110,  is  good  under  2  & 

3  Vict,  a  11,  s.  5,  against  purchasers  and  mort- 
^gees  without  notice,  to  the  extent  which  a 
judgment  duly  docketed  under  the  old  law  would 
have  had  against  them.  Dodswell  v.  Eeecoy  11 
Jur.  (N.S.)  764  ;  13  L.  T.  156. 

Purchaser  bound  by  notice  of  a  judgment, 
though  not  docketed.  I)avii  v.  Strathmore  QEarl), 
16  Ves.  419. 

1  ft  8  Viot  0. 110, 4o.]— Under  the  1  ft  2  Vict, 
c.  110,  a  judgment  has  no  retrospective  operation 
OS  against  purchasers,  mortgagees  and  creditors, 
upon  a  minute  being  left  with  the  Master  of  the 
Common  Pleas.  Margrave  v.  Margrave,  23  Beav. 
484. 

When  a  judgment  has  been  registered,  and  a 
search  has  been  made  for  such  a  judgment,  the 
person  searching  must  be  consider^  to  have 
notice  of  the  judgment.  Proctor  v.  Cooper,  3 
Eq.  R.  364 ;  1  Jur.  (N,8.)  149  ;  3  W.  R.  224. 

An  estate  was  mortgaged  to  A.,  and  afterwards 
to  the  defendant.  The  plaintiif  subsequently 
obtained  a  registered  judgment  against  the  mort- 
gagor. The  defendant  then  purchased  the  equity 
of  redemption  without  searching  for  judgments. 
On  a  bill  to  charge  tiie  equity  of  redemption  with 
the  judgment : — Held,  that  the  defence  of  ^*  pur- 
chase for  valuable  consideration  without  notice  " 
was  available  ;  secondly,  that  on  the  evidence  no 
notice  was  proved ;  and  thirdly,  that  it  was  not 
incumbent  on  a  purchaser  to  search  for  judg- 
ments.   Lane  v.  Jaokgon,  20  Beav.  535. 

An  old  judgment  not  docketed,  but  duly  regis- 
tered under  1  ft  2  Vict,  c  110,  is  good  under 
2  ft  3  Vict.  c.  11,  s.  6,  against  purchasers  and 
mortgagees  without  notice,  to  the  extent  which  a 
judgment  duly  docketed  under  the  old  law  would 
have  had  against  them.  DodeweU  v.  Beeee,  11 
Jur.  (N.a)  764  ;  13  L.  T.  156. 

Therefore,  if  a  creditor  on  such  a  judgment, 
duly  registered,  files  a  bill  for  redemption  and 
f oi'cclosurc,  or  for  a  sale  against  a  first  mortpigcc 


and  a  puisne  mortgagee,  he  is  entitled  as  against 
the  puisne  mortgagee,  though  without  notice, 
to  be  paid  the  full  amount  of  the  judgment 
debt.    Ih. 

Judgment  was  obtained  in  an  action  in  which 
the  d^endant  was  sued  in  a  wrong  christian 
name,  but  the  judgment  was  registered  against 
the  debtor  in  his  true  christian  name,  adding  the 
title  of  the  cause  with  the  wrong  christian  name : 
— Held,  that  this  registration  complied  with  1  ft  2 
Vict.  c.  110,  s.  19,  and  that  the  judgment  was 
good  against  the  debtor,  and  valid  against  his 
other  creditors.  Beavan  v.  Oxford  QEarl),  8 
Sm.  ft  G.  11 ;  3  £q.  R.  445  ;  24  L.  J.,  Ch.  311 ; 
1  Jur.  (N.8.)  154  ;  3  W.  R.  154. 

A  judgment  was  recovered  by  B.  against 
Alfred  Lord  H.,  described  in  the  writ  of  sum- 
mons, and  in  the  judgment,  as  Edward  Lord  H. 
Alfred  Lord  H.  appeared,  and  the  judgment  was 
registered,  and  complied  with  the  requisites  of 
the  1  ft  2  Vict.  c.  110,  ss.  13,  19 :— Held,  the 
registration  being  correct,  that  sufficient  notice 
was  given  to  creditors  and  purchasers,  and  that 
the  judgment  was  valid.    lb. 

In  Bagistor  Coiu»ttes.] — ^Notwithstanding  the 
West  Riding  Register  Act  directs  that  no  judg- 
ments shall  affect  lands,  but  only  from  the  time 
when  the  judgment  shall  be  registered,  a  pur- 
chaser, with  notice  of  an  unregistered  judgment., 
will  be  bound  by  it.     Goslitia's  Que,  3  Sim.  301. 

A  judgment  creditor,  whose  judgment  was 
r^stered  pursuant  both  to  the  R^^stry  Act 
for  the  West  Riding  of  Yorkshire,  5  ft  6  Anne, 
c.  18,  and  the  1  ft  2  Vict.  c.  110,  filed  a  bill  to 
redeem  a  prior  mortgagee  of  lands  in  the  West 
Riding,  and  to  foreclose  the  mortgagor.  The 
mortgagor  had  confessed  other  judgments,  and 
the  conusees  had  registered  them  pursuant  to 
the  1  ft  2  Vict  c.  110,  but  not  under  the  West 
Riding  Act : — Held,  that  those  conusees  were 
not  necessary  parties  to  the  suit.  Johnto/i  v. 
MoldnooHh,  1  Sim.  (N.&)  106 ;  20  L.  J.,  Ch.  63  ; 
15  Jur.  31. 

A  judgment  registered  under  1  ft  2  Vict,  c  110, 
s.  19,  will  not  be  a  charge  on  lands  in  Middlesex, 
when  it  has  not  been  registered  in  the  county, 
under  7  Anne,  c.  20,  s.  18.  Alukird,  JBm  parte, 
1  Fonbl.  217. 

A  judgment  is  not  such  a  charge  upon  land 
(except  it  be  within  the  1  ft  2  Vict.  c.  110),  as  to 
give  it  precedence  over  an  unregistered  mortgage. 
Cathroio  V.  Bade,  I  Sm.  ft  G.  428. 

A  judgment  registered  under  the  Yorkshire 
Registry  Act,  5  Anne,  c.  18,  and  not  under  1  ft  2 
Vict.  c.  110,  will  retain  its  priority  over  a  judg- 
ment subsequently  obtained,  and  registered  both 
in  the  county  and  under  1  ft  2  Vict.  c.  110.  ^eve 
V.  Flood,  33  Beav.  666  ;  4  N.  R.  207 ;  34  L.  J., 
Ch.  89 ;  10  Jur.  (».s.)  607 ;  10  L.  T.  520 ;  12 
W.  R.  897. 

The  priority  as  against  lands  in  Middlesex  of 
a  judgment  registered  in  the  Middlesex  registry 
over  a  judgment,  which  though  earlier  in  date, 
is  later  in  order  of  registration  on  the  Middlesex 
registry,  is  not  lost  by  reason  of  the  judgment 
creditor  having  notice  of  such  earlier  judgment 
at  the  time  when  his  judgment  is  entered  up. 
Benham  v.  Keane,  3  De  G.  F.  ft  J.  318  ;  31  L.  J., 
Ch.  129  ;  8  Jur.  (».8.)604  ;  6  L.T.439  :  lOW.R. 
67.  And  see  BoMfuon  v.  iVi*odward,  4  Dc  G.  ft 
Sm.  562. 

A  judgment  is  a  charge  binding  lands  in 
Middlesex  only  from  the  time  of  its  lustration 
in  the  local  registry.     Jb, 
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A.,  being  poBsessed  of  a  term  for  years  in  land 
in  Middlesex,  mortgaged  the  term  to  the  plaintiff 
on  the  Idth  of  June,  1862,  which  mort^ige  was 
registered  in  Middlesex  on  the  28th  of  June. 
The  defendant  obtained  a  judgment  in  the 
Qneen*8  Bench  against  A.  on  the  6th  of  June, 
which  was  on  the  same  day  registered  in  the 
Common  Pleas,  but  was  never  registered  in 
Middlesex,  and  which  was  unknown  to  the 
plaintiff  at  the  time  of  the  mortgage.  On  the 
8th  September,  1862.  the  defendant  issued  out 
an  elegit,  and  the  lands  were  thereunder  delivered 
to  him  :— Held,  that  by  virtue  of  the  1  &  2  Vict, 
c.  110,  8. 13,  the  judgment  was  a  charge  on  the 
lands,  but  that  by  2  &  3  Vict.  c.  11,  s.  6,  it  had 
no  further  effect  against  a  bon&  fide  purchaser 
for  value  and  without  notice  than  a  judgment 
duly  docketed  would  have  had  before  the  1  &  2 
Vict.  c.  110,  and  that  therefore  it  did  not  bind 
the  term  of  years  until  execution  under  it,  and 
consequently  that  the  plaintiff  was  entitled,  as 
a  purchaser  for  value  and  without  notice,  to  the 
lands,  as  against  the  defendant,  the  judgment 
creditor.     We^throok  v.  Blythe,  3  Bl.  &  BL  737  ; 

2  C.  L.  B.  1660;  23  L.  J.,  Q.  B.  386;  1  Jur. 
(N.S.)  86  ;  2  W.  R.  490. 

Held,  also,  that  the  lands  being  in  Middlesex, 
the  judgment  did  not  bind  them  until  a  memorial 
was  registered  in  Middlesex,  under  7  Anne,  a  20, 
B.  19.    lb. 

S.  recovered  judgment  against  L.,  which  he 
registered  in  the  Common  Pleas  imder  1  &  2 
Vict  c.  110,  s.  19.  Afterwards  H.  registered  his 
judgment  in  the  Common  Pleas,  and  the  land 
being  in  Middlesex,  he  registered  it  also  in 
Middlesex,  under  7  Anne,  c.  20,  s.  18.  After- 
wards 8.  was  registered  in  Middlesex : — Held, 
that  H.*s  judgment  had  priority  over  S.'s  judg- 
ment.   Hughes  v.  Zumtey,  4  El.  &  Bl.   274  ; 

3  C.  L.  R.  242  ;  24  L.  J.,  Q.  B.  67  ;  1  Jur.  (N.B.) 
422  ;  3  W.  R.  109. 

A  decree  in  equity  for  the  payment  by  the 
defendant  to  the  plaintiff  of  a  sum  of  money  on 
or  before  a  certain  day: — Held,  in  reference  to 
the  provisions  of  act  1  &  2  Vict.  c.  110,  not  to 
confer  any  priority  as  against  a  deed  executed 
by  the  defendant,  conveying  his  freehold  estate 
in  a  register  county  to  trustees  for  the  benefit  of 
his  creditors,  or  as  against  a  vesting  order,  made 
in  the  defendant's  insolvency,  the  deed  having 
been  executed,  and  the  vesting  order  having 
been  made  previously  to  the  registration  of  the 
decree.  Lee  v.  Oreen^  6  De  G.  M.  &  G.  165 ; 
26  L.  J.,  Ch.  269  ;  2  Jur.  (N.S.)  170  ;  4  W.  R.270. 

A  decree  for  payment  of  money  ^ves  no  right 
as  against  the  land  before  registration.    lb. 

Held,  also,  that  the  non-registration  of  the 
deed,  and  of  the  vesting  order  until  after  the 
registration  of  the  decree  was  immaterial,  it 
being  proved  that  the  plaintiff  had  notice  of 
the  deed  and  of  the  vesting  order  when  he 
registered  the  decree.    lb* 

Hotioe.]— A.,  on  the  9th  and  24th  July,  1847, 
on  the  occasion  of  advancing  his  client's  money 
to  B.  upon  the  security  of  judgments  entered  up 
against  B.,  according  to  the  usual  practice  in  his 
office,  sent  the  clerk  to  whom  that  duty  was 
allotted  to  search  for  prior  judgments  against  B. 
It  did  not  appear  whether  the  clerk  found  any 
such  judgments  against  B.,  but  he  did  not 
venture  to  swear  that  he  did  not,  nor  that  he  did 
not,  according  to  the  practice  of  A.'s  office,  com- 
municate the  result  of  his  search  to  A.  In  fact, 
there  was  a  prior  judgment  against  B.,  and  A. 


afterwards,  in  October,  1847,  took  a  mortgage  of 
B.'s  property  affected  by  such  judgment : — ^Held, 
that  the  evidence  was  sufficient  to  affect  A.  with 
notice  of  the  prior  judgment  against  B.  at  the 
date  of  his  mortgage,  so  as  also  to  affect  a  sab- 
sequent  purchaser  of  the  mortgaged  property 
from  A.  Procter  v.  Cooper^  3  Eq.  R.  364  ;  1  Jur. 
(ir.S.)  149;  3  W.  R.  224~L.JJ.  Affirming  2 
Drew.  1 ;  18  Jur.  444. 

Irifli  Casea— Friorltj.]— A  deed  not  r^;istered 
under  6  Anne,  c  2  (Ir.),  retains  its  priority  over 
a  judgment  subsequently  confessed,  if  there  be 
no  subsequent  deed  conflicting  with  the  first 
deed.  Browns  v.  Blake^  I  MoU.  620.  S.  P.^ 
Bwrke  v.  0  'MaXley^  Beat.  96.  Cnjmble  v.  Adair^ 
Beat  122. 

Where  there  is  an  unregistered  deed,  and  a 
subsequent  registered  de^,  with  judgments^ 
intervening  between  them,  the  Registry  Act 
gives  priority  to  the  latter  deed  over  the  former  ^ 
and  it  carries  on  the  judgments  prior  to  it,  so  as- 
to  take  precedence  of  the  unregist^«d  instrument 
also,    sparrow  v.  Cooper ^  1  Jones,  72. 

Sembte,  if  a  person  claiming  under  a  registered 
deed  does  not  insist  on  his  priority  over  the 
unregistered  deed,  the  latter  will  take  precedence- 
of  the  judgments.    lb. 

A  mortgagee  is  prevented  by  the  operation  of 
the  Registry  Act,  6  Anne,  c.  2,  from  tacking,  so  as 
to  gain  a  priority  against  mesne  registered  incum- 
brances. And  for  the  purpose  of  adjusting  the 
priorities  between  deeds  under  this  act,  judg- 
ments also  obtain  priorities,  although  not 
generally  within  the  contemplation  of  the  act 
Latouehe  v.  Bunsany  (Lord)j  I  Sch.  &  Lef.  137. 

The  6th  section  of  the  Registry  Act  applies 
not  to  judgments  generally.  Judgment  creditora 
have  no  priority  by  the  Regist^  Act,  except 
where  priority  between  deeds  is  to  be  adjusted^ 
ift.,  160, 161.  But  see  as  to  this  latter  position.. 
B^Arcy  v.  Chambers,  lb.  (App.),  467. 

Where  there  is  a  conflict  between  an  unregis- 
tered and  a  registered  deed,  judgments  inter- 
mediate do  not  obtain  absolute  priority  to  the- 
unregistered  deed,  until  it  is  absolutely  post- 
poned to  the  registered  deed.  Murtagh  v.  Tisdall,. 
3  Ir.  Eq.  R.  86  ;  FL  &  K.  20. 

The  Docketing  Acts,  7  Will.  8,  c.  13,  andl 
3  Geo.  2,  c.  7,  apply  only  between  purchasers  and 
judgment  creditors,  and  give  no  priority  to  judg- 
ments int«r  se.  Abbott  v.  Stratteiiy  9  Ir.  Eq.  R. 
233  ;  3  Jo.  &  Lat  603. 

Since  the  3  &  4  Vict.  c.  106,  judgments  of 
the  same  term  entered  after  the  passing  of  the 
act  have  priority  inter  se  as  charges  on  limits, 
according  to  the  true  dates  of  their  entries.  But 
quasre  as  to  judgments  entered  before  the  pass- 
ing of  the  act  Borough  v.  Williamson,  II 
Ir.  Bq.  R.  1. 

Semble,  the  registration  of  a  judgment  under 
the  7  &  8  Vict.  c.  90,  gives  no  priority  as  betweeni 
judgment  creditors,  except  for  the  protection  of 
heirs,  &c.,  in  the  administration  of  assets. 
O'Brien  v.  ScoU,  11  Ir.  Eq.  R.  63.  And  see- 
S.  C,  on  appeal,  lb.,  459. 

A.  obtained  a  judgment  in  T.  T.  1846.  B. 
obtained  a  judgment  in  T.  T.  1846.  A.  sued  out 
an  elegit ;  the  requisition  on  which  was  returned 
and  filed  on  20th  July,  1846,  and  went  into- 
possession  of  the  lands.  B.'s  judgment  was 
registered  in  September,  1864,  A.'s  in  January, 
1847.    The  latter  has  priority.    lb. 

In  the  administration  of  assets  judgments- 
rank  inter  se,  according  to  the  time  of  their- 
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«ntry  upon  the  roll  nnder  the  statute  3  Geo.  2, 
<5.  7  (Ir.).    Surke  v.  Killihelly,  1  Ir.  Ch.  R.  1. 

All  jadgments  of  the  same  term  and  ensuing 
Tacation,  reooYered  prior  to  the  statute  3  &  4  Vict. 
c  105,  haye  equal  priority  inter  se.  Smith  y. 
Chioheiter,  12  Jr.  £q.  B.  619. 

The  rule  that  judgments  of  the  same  terms  are 
in  equal  priority  inter  se,  applies  to  the  judg- 
ments in  the  exchequer  and  other  courts  alike. 
The  principles  of  the  foregoing  doctrines  con- 
sidered and  the  cases  upon  them  rcYiewed.    lb. 

An  estate  haying  been  sold  under  a  decree  of 
the  court  of  exchequer  for  12,000Z.,  the  purchaser 
lodged  in  court  6,000^.  of  his  own  moneys  ;  and 
applied  to  the  plaintiffs  in  the  present  suit  to 
lend  him  the  remaining  7,000Z.,  on  the  terms  of 
securing  that  sum  as  the  first  incumbrance  on  the 
lands ;  subsequently  to  an  agreement  with  the 

glaintifb  for  this  loan,  but  preyiously  to  its 
aying  been  carried  out,  the  purchaser  confessed 
a  judgment  for  yaluable  consideration*  The 
plaintUEs,  though  haying  notice  of  the  judgment, 
adyanced  8,000/.,  of  which  7,0002.  was  paid  into 
court,  as  the  residue  of  the  purchase-money,  and 
1,0002.  to  the  purchaser.  By  consent,  which  was 
made  an  order  of  the  court,  the  oonyeyance  of 
the  lands  was  made  to  a  trustee  for  the  purchaser 
and  the  plaintifEs.  The  trustee,  subsequently,  in 
consideration  of  the  8,0002.  mortgaged  the  lands 
to  the  plaintifb : — Held,  that  the  judgment  was 
prior  to  the  mortgage,  as  a  charge  on  the  lands. 
WaUcott  y.  Lyneh,  13  Ir.  £q.  B.  199. 

Hotioe.] — The  inrolment  of  the  assign- 
ment of  a  judgment  does  not  operate  as  notice, 
any  more  than  the  registry  of  a  deed.  Ferrall 
V.  BoyU,  1  Ir.  £q.  R.  403. 

In  what  Vame.] — ^A  recognizance  was 


acknowledged  and  registered,  under  7  &  8  Vict 
c.  90,  s.  II  CIr.),  in  the  name  of  John  Donoyan 
Barron.  The  oonusee  had  been  baptised  by  the 
name  of  John  Barron,  but  had  been  known  in 
his  family  as  John  Donoyan  Barron,  under  which 
name  he  executed  other  instruments.  He  had 
acquired,  and  sold  real  estate  by  the  name  of 
John  Lawrence  Barron,  to  a  purchaser  who  had 
no  notice  of  the  recognizance: — ^Held,  that  it 
was  not  a  charge  on  the  real  estate,  as  against 
the  purchaser.  Staunton  y.  StawKton^  1 5  Ir.  Ch.  B. 
464. 

In  order  to  bind  the  purchaser  the  recognizance 
should  haye  been  registered  as  acknowledged  by 
John  Donoyan  Barron,  and  under  the  head  of 
**  persons  whose  estates  are  sought  to  be  affected,** 
the  name  of  John  Lawrence  Barron  should  haye 
been  entered.    Ih. 


o.  Be-refflatration. 

Priority.]— Under  2  &  3  Vict.  c.  11,  if  A.  has  a 
judgment  r^stered  under  the  1  &  2  Vict.  c.  110, 
Budi  registration  will  protect  him  against  all 
who  become  mortgagees,  creditors,  or  porohasers 
during  the  currency  of  the  fiye  years,  and  such 
protection  yrill  continue  as  to  them  under  a 
re-r^istration,  eyen  though  he  should  haye 
omitted  to  re-register  within  fiye  years ;  but  as 
to  persons  becoming  mortgagees,  creditors,  or 
purchasers  between  the  period  when  his  first 
registration  ceased  and  when  his  ro-registration 
began,  he  will  not  be  protected,  but  they  will 
haye  priority  oyer  him.  Shato  y.  NeaU,  6  H.  L. 
Cas.  581 ;  27  L.  J.,  Ch.  444  ;  4  Jur.  (K.S.)  695 ;  6 
W.  B.  635— H.  L.  (E.) 


A.,  B.  and  C.  were  judgment  creditors  of  D., 
A.  and  B.  haying  priority  to  C.  A.  and  B.  sub- 
sequently omitted  to  register  their  judgments 
within  fiye  years  from  their  preyious  registration  ; 
C.  duly  registered  within  the  fiye  years  : — Held^ 
that  A.  and  B.  did  not  thereby  lose  their  priority 
toC.  Beavany.  Oxford iEarV),^'DeQt,lA,k.Qt. 
492 ;  26  L.  J.,  Ch.  299 ;  2  Jur.  Csr.s.)  121 ;  4 
W.  IL112. 

The  effect  of  the  proyisions  of  the  4th  section 
of  the  2  &  3  Vict.  c.  11,  is  to  depriye  the  judg- 
ment creditor  who  omits  to  register  within  five 
years  of  protection  against  subsequent  pur- 
chasers, mortgagees,  and  creditors,  but  not  to 
alter  his  position  as  to  preyious  purohasers, 
mortgagees,  and  creditors.    Ih, 

The  circumstance  that  a  re-rogistration  is  not 
within  fiye  years  from  the  preyious  r^stration 
does  not  make  it  ineffectual  as  against  subse- 
quent  purohasers,  mortgagees,    and   creditors. 

A.,  B.  and  C.  were  judgment  creditors  of  D. 
A.  registered  his  judgment  on  the  12th  of  Maroh, 
1840,  but  neyer  registered.  B.  registered  his 
judgment  in  April,  1842,  and  re-registered  in 
March,  1848.  C.  registered  his  judgment  on  the 
18th  of  March,  1845,  and  re-registered  on  the 
16th  of  March,  1850.  Questions  haying  arisen 
as  to  the  priorities  of  the  seyeral  judgment 
creditors,  the  fund  in  court  being  insufficient  for 
payment  in  full : — Held,  that  on  the  construction 
of  the  statutes  1  &  2  Vict.  c.  110,  s.  19,  2  &  3 
Vict.  c.  11,  s.  4,  and  3  &  4  Vict.  c.  82,  s.  2,  and 
upon  the  principle  laid  down  in  Beavan  y.  Oxford 
(Earl)  (6  De  G.  M.  &;  G.  492),  C.  was  first 
entitled  to  take  out  of  the  fund  the  sum  found 
due  on  A.*s  judgment,  and  then  that  B.  was 
entitled  to  be  paid  the  full  amount  of  his  judg- 
ment, before  C.  took  anything  more  in  respect 
of  his  judgment.  Kengington,  (^Lord)^  In  9V, 
Baean  v.  Ftrrd,  54  L.  J.,  Ch.  1085  ;  29  Ch.  D.  527  ; 
58  L.  T.  19 ;  33  W.  B.  689. 

The  proyision  of  the  2  &  3  Vict.  c.  11,  s.  4, 
that  all*  judgments  shall,  after  the  expiration  of 
fiye  years  from  the  entry  thereof,  be  null  and 
Yoid  against  lands,  tenements,  and  other  here- 
ditaments as  to  creditors,  unless  re-registered 
within  fiye  years  before  the  right  of  such  creditors 
accrued,  refers  only  to  creditors  who  haye  some 
right  or  interest  in  such  lands,  ^  tenements,  or 
hereditaments,  as,  for  example,  by  yirtue  of  a 
creditor's  decree,  directing  a  sale  of  such  pro- 
perty. Simpwn  y.  Morley^  2  Kay  &  J.  71 ;  1 
Jur.  (».8.)  1168. 

In  1848  B.  obtained  and  registered  judgment! 
against  M.  M.  died  in  1854  ;  and  in  the  same 
year,  after  M.*s  death,  the  registration,  which 
had  expired,  was  renewed.  A  creditor's  claim 
was  afterwards  filed,  and  a  decree  obtained, 
which  was  set  up  against  the  present  bill, 
brought  by  S.,  the  assignee  of  B.*s  judgments, 
for  foreclosure: — Held,  that  the  registration 
before  decree  gaye  S.  priority.    Ih. 

Creditors  of  a  deceased  debtor  haye  not  on  his 
death  a  right  against  his  leasehold  property  in 
the  hands  of  his  executors  or  administrator  within 
the  meaning  of  the  act.    Ih. 

Qufere,  if  they  haye  eyen  after  a  creditor's 
decree,  any  such  right  in  the  specific  chattels  of 
the  deceased  debtor,  unless  the  decree  directs 
them  to  be  sold  for  the  benefit  of  the  creditors. 
Ih. 

Terrinj  In  re  (2  Dru.  &  War.  147),  distinguished 
Ih. 

The  proyisions  as  to  re-registration  in  the  2  &  8 


528 


JUDGMENT. 


624 


Vict.  c.  11,  s.  4,  are  operatiye  for  the  benefit  of 
all  persons  denying  title,  mediately  or  immedi- 
ately, from  a  judgment  debtor,  and  not  merely 
for  that  of  immediate  purchasers,  mortgagees, 
and  creditors  of  the  debtor  himself.  BeiSutm  y. 
Keand^  1  Johns.  &  H.  685  ;  7  Jur.  (N.S.)  1096. 
AfSrmed,  on  appe^  3  De  G.  F.  &  J.  318  ;  31 
L.  J.,  Ch.  129  ;  8  Jur.  (N.S.)  604  ;  5  L.  T.  439 ; 
10  W.  R.  67. 

A  purchaser  from  a  mortgagee  of  the  judgment 
debtor,  taking  with  notice  of  a  judgment  which 
has  not  been  registered  or  re-registered  in  the 
Common  Pleas  registry  within  five  years,  and 
having  the  lethal  estate,  is  not  affected  by  such 
judgment.    Ih, 

Eein,  Sxe«utors,  or  Admiaiftrators.] — 

23  &  24  Vict.  c.  38,  s.  4,  is  not  retrospective ;  so 
that  where  a  debtor  died  before  the  passing  of 
the  act,  a  judgment,  which  had  not  been  re-regis- 
tered within  five  years  before  his  death,  retained 
its  priority  in  the  administration  of  his  assets. 
Evaru  v.  Williafni,  2  Drew,  k  Sm.  324 ;  34  L.  J., 
Ch.  661 ;  11  Jur.  (N.8.)  256 ;  12  L.  T.  762 ;  13 
W.  B.  423. 

Where  the  executor  of  a  deceased  conusee  of  a 
judgment  sought  to  register  the  judgment  as  a 
mortgage,  an  entry  was  on  his  application,  made 
in  the  margin  of  the  summary  of  the  judgment 
that  the  proceedings  were  continued  in  his  name 
as  executor.  Form  of  order  in  such  cases. 
Lawless  v.  Dadke^  12  L.  B.,  Ir.  68. 

lands  in  Kiddleiex.]— -The  priority  as  against 
lands  in  Middlesex  of  a  judgment  registered  in 
the  Middlesex  registry  over  a  judgment,  which, 
though  earlier  in  date,  is  later  in  order  of  regis- 
tration  on  the  Middlesex  reg^try,  is  not  lost  by 
reason  of  the  judgment  creditor  having  notice  of 
such  earlier  judgment  at  the  time  when  his 
judgment  is  entered  up.  Beiiham  v.  Keafio,  3 
De  G.  F.  &  J.  318  ;  81  L.  J.,  Ch.  129 ;  8  Jur. 
(».s.)  604  ;  5  L.  T.  439  ;  10  W.  B.  67. 

Irish  Cases.] — ^A  judgment  entered  up  within 
twenty  years  before  the  passing  of  the  9  Geo.  4, 
c.  35,  and  not  revived  or  redocketed  within 
twen^  years  before  the  execution  of  a  de^  of 
conveyance  to  a  purchaser,  or  within  five  years 
after  the  passing  of  the  act,  is,  after  the 
expiration  of  twenty  years  from  its  entry,  void 
against  a  purchaser,  whose  deed  of  conveyance 
was  executed  after  the  passing  of  the  act,  and 
within  twenty  years  from  the  entry  of  the 
judgment.  Krutx  v.  Kelly ^  1  Dr.  k,  WaL  542 ; 
Sau.  &  Sc.  512,  n. ;  1  Ir.  Bq.  B.  87,  n.  S.  P., 
Blake  v.  Darcy,  Sau.  &  Sc.  493 ;  1  Dr.  &  Wal, 
559,  n. ;  1  Ir.  Eq.  B.  84.  Sickson  v.  CollU,  1 
Jo.  &  Lat.  94  ;  6  Ir.  Eq.  B.  524. 

A  "  judgment  recovered  and  entered "  within 
the  meaning  of  the  9  Geo.  4,  c.  35,  is  one  which 
may  be  revived  or  redocketed,  i.e.  an  original 
judgment.  Stetoart  v.  QrttiTtghamf  6  Ir.  Eq.  B. 
248. 

A.,  having  obtained  a  judgment  in  1789 
against  B.,  in  1792  died,  and  by  his  will  devised 
one  nomination  to  C.  and  another  to  D.  C,  in 
1796,  married,  and  thereupon  settled  the  estate 
devisod  to  him.  The  executors  of  A.,  in  1828, 
revived  the  judgment  of  1789  against  C,  the 
heir,  and  certain  terre-tenants,  and  thereupon 
issued  an  elegit,  and  obtained  a  finding  thereunder 
prior  to  the  passing  of  the  9  Geo.  4,  c.  35,  but 
were  prevented  from  getting  into  possession  by 
the  proceedings  of  a  prior  creditor.    The  judg- 


ment was  not  revived  or  redocketed  within  five 
years  from  the  passing  of  that  act,  according  to 
the  provisions  of  the  3rd  section.  On  a  bill  filed 
within  twenty  years  from  the  revival  of  1828 
against  E.,  claiming  under  the  settlement  of  1796, 
and  D.  and  other  parties : — ^Hdd,  that  notwith- 
standing the  revival  of  1828,  elegit  and  other 
proceedings  thereunder,  no  possession  having 
been  obtained,  the  plaintiff  was  barred  as 
against  E.  by  the  3rd  section  of  the  9  Geo.  4, 
c.  35 : — Held,  also,  that  the  judgment  creditor 
(having  a  l^al  right  and  proceeding  against 
the  legal  estate  of  his  debtor)  by  his  omission 
to  redocket,  thereby  exonerating  one  denomina- 
tion of  land  originally  liable  and  casting  the 
entire  debt  upon  the  other,  without  affording  a 
right  of  contribution  to  that  other,  did  not 
thereby  lose  his  right  to  go  against  that  other  for 
the  whole  amount,  and  that  no  equity  existed  to 
restrain  such  creditor  to  the  amount  to  which 
that  denomination  was  originally  liable.  Byan. 
V.  Cambie,  9  Ir.  Bq.  B.  376. 

The  pendency  of  a  suit  when  statute  9  Geo.  4,. 
c.  35,  passed,  does  not  dispense  with  the  necessity 
for  redocketing  or  reviving  a  judgment  under 
s.  8  of  that  act.  Joyce  v.  Joyce,  10  Ir.  Eq.  B. 
128. 

A  judgment  creditor  bequeathed  certain 
legacies,  and  appointed  the  debtor  executor: — 
Held,  that  as  the  judgment  though  extinguished 
at  law  was  subsisting  in  equity,  it  was  capable  of 
being  redocketed,  and  was  within  the  provisions 
of  the  9  Qeo,  4,  c.  35.  ffuthuxiite,  In  re,  2  Ir. 
Ch.  B.  54. 

Notioe  of  an  unredocketed  judgment  will  not 
make  it  binding  against  a  purchaser.    lb. 

An  unredocketed  judgment  is  not  only  null 
and  void  as  against  a  subsequent  purchaser 
for  valuable  consideration,  but  also,  in  order 
more  effectually  to  work  out  the  object  of  the 
said  act,  necessarily  null  and  void  as  against  an 
intervening  redocketed  judgment.    lb. 

An  assignee  of  an  insolvent  is  not  a  purchaser 
within  the  meaning  of  the  acts  for  redocketing 
or  registering  judgments.  Baylee  v.  Browne, 
10  It.  Eq.  B.  180. 

A  purchaser,  who  buys  expressly  subject  to  a 
judgment,  will  be  bound  by  it,  although  it  has 
not  been  redocketed  within  the  time  required  by 
9  Geo.  4,  c.  35.  Oar9iett  v.  Armstrong,  2  Con.  &  ll 
449 ;  5  Ir.  Eq.  B.  533 ;  4  Dr.  &  War.  182. 

Notice  to  a  purchaser,  for  value,  of  a  judgment 
not  revived  or  redocketed  pursuant  to  the  9  Geo. 
4,  c.  35,  will  not  take  it  out  of  the  operation  of 
that  statute.  Beere  v.  Siead,  3  Jo.  &  Lat.  340  ;  9 
Ir.  Eq.  B.  76.  Beversing  on  this  point  8  Ir.  Eq. 
B.  647. 

In  1776  a  commission  of  bankruptcy  issued 
against  A.,  and  the  assignee  entered  into 
possession  of  A.'s  estate.  Afterwards,  in  1793, 
A.  became  indebted  by  judgment  to  C,  and 
afterwards  devised  all  his  real  and  freehold 
estates  to  B.  and  his  heirs,  upon  certain  trusts, 
and  charged  with  his  debts  and  legacies.  The 
defendant,  who  was  heir-at-law  of  the  assignee, 
had  continued  in  the  possession  of  the  lands, 
and  after  the  institution  of  a  suit  against  him  by 
the  devisees  of  A.,  to  recover  possession  of  those 
estates,  purchased  them  from  the  persons  bene- 
ficially entitled  under  A.'s  will,  subject  to  the 
incumbrances  affecting  them,  and  obtained  a 
conveyance  of  them  In  1825.  The  judgment  of 
1793  had  not  been  revived  or  redocketed  within 
five  years  after  the  passing  of  the  Bedoeketin|ir 
Act : — ^Held,  that  the  trust  for  the  payment  of 
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debts  preyeated  the  judgment  being  barred 
under  the  Bedocketing  Act.  Cochhum  v.  Warner ^ 
1  Longf.  A:  T.  443. 

In  1793  C.  C.  executed  his  bond  with  warrant 
of  attorney,  and  in  1799  made  his  will,  whereby 
he  devised  his  real  estates  to  trustees  in  trust  to 
sell  and  pay  his  debts,  and  subject  thereto  to  his 
co-heiresses  and  their  heirs.  He  died  in  February, 
1804,  and  in  March,  1804,  the  obligee  in  the  bond 
caused  judgment  to  be  entered  on  it  as  of  the 
preceding  term.  In  1826  the  co-heiresses  of  0. 0., 
for  a  valuable  consideration,  conveyed  his  real 
estates,  subject  to  his  debts,  to  W.  and  his  heirs. 
The  judgment  of  1804  was  not  revived  or 
ledocketed  purauant  to  the  9  Gko.  4,  c.  35 : — 
Held,  nevertheless,  that  it  was  a  valid  charge 
affecting  the  real  estates  of  C.  C.  in  the  hands  of 
W.  E.  B.     Chehbum  v.  Wright,  6  Ir.  Bq.  R.  1. 

3.  AoTiOK  oir  Judgment,  Obdxb  ob  Dbcbxe. 

When  Maintainable.]— An  action  on  a  judg- 
ment of  a  superior  court  is  not  to  be  favoured, 
as  there  is  another  remedy  for  enforcing  it. 
JBiddUion  v.  WhUel,  1  W.  Bl.  607. 

Praetioa.] — In  an  action  on  a  judgment,  the 
plaintiff  may  indorse  the  particulars  of  his  claim 
on  the  writ  of  summons,  and,  on  non-appearance, 
sign  judgment.  Hodaoll  v.  Boaster,  EL  BL  & 
EL  884  ;  28  L.  J.,  Q.  B.  61 ;  4  Jur.  (N.8.)  506  ;  6 
W.  R.  686— Ex.  Oh. 

Matter  which  affords  ground  for  a  writ  of 
error  cannot  be  ^eaded  in  bar  to  an  action 
on  a  judgment.  Bidk  v.  ToVhaMten,  4  H.  &  N. 
695. 

Proof.] — Proof  of  a  writ  of  summons  is  not 
necessary  in  an  action  on  a  judgment  in  a 
superior  court.  CoUma/n,  v.  Rawliiuofij  1  F.  &  F. 
880. 

Coiti.] — 43  Geo.  8,  c.  46,  s.  4,  does  not  extend 
to  an  action  brought  to  recover  the  costs  of  a 
judgment  o)!  nonsuit.  Bennett  y.  Neale^  14 
Bast,  843. 

Nor  docs  it  entitle  a  defendant  to  stay  the 
proceedings  on  payment  of  the  debt  without 
costs,  where  there  is  probable  ground  for  the 
plaintiff's  also  claiming  interest  on  part  of  the 
debt.     Wood  v.  SiUeto,  1  Chit.  473. 

A  defendant  against  whom  judgment  had  been 
obtained  sued  out  a  writ  of  error,  and  to  an  action 
on  the  judgment  pleaded  nul  tiel  record ;  the 
court  allowed  the  plaintiff  his  costs  of  the  action 
upon  the  j  adgment.  6famwell  v.  Barker ,  5  Taunt. 
264. 

A  plaintiff  having  recovered  judgment  for  15{. 
against  a  clerk  in  a  public  office,  who  had  no 
assets  to  satisfy  the  judgment,  but  who  was  in 
receipt  of  a  salary  out  of  which  he  had  proposed 
to  set  aside  601.  a  year  for  the  parent  of  his 
debts,  brought  an  action  upon  the  judgment  for 
the  debt  and  costs  (amounting  together  to 
upwards  of  20Z.),  to  which  he  pleaded  nul  tiel 
record : — ^Held,  that  the  plaintiff  was  entitled  to 
the  costs  of  the  second  action,  as  it  sufficiently 
appoured  that  without  bringing  a  second  action 
he  could  not  have  obtained  the  fruits  of  the 
judgment  recovered  in  the  first.  Slater  v. 
Maekie,  7  D.  &  L.  255 ;  8  C.  6.  553 ;  19  L.  J., 
0.  P.  88  ;  13  Jur.  1081. 

It  is  no  answer  to  a  motion  for  costs  that  the 
original  cause  of  action  (in  which  the  defendant 
had  suffered  judgment  by  default)  was  one  for 


which  the  plaintiff  might  have  levied  a  plaint  in 
the  county  court.    lb. 

A  plaintiff  having  brought  an  action  on  u 
judgment  recovered  in  an  inferior  court,  instead 
of  removing  it  to  a  superior  court,  and  issuing 
execution,  the  defendant  pleaded  nul  tiel  record. 
The  plaintiff  produced  the  record,  and  applied 
for  his  costs  ;  but  the  court  refused  the  applica- 
tion, notwithstanding  the  defendant  had  pleaded 
a  false  plea.  Hanmer  v.  White,  12  M^  &  W. 
619  ;  1  D.  &  L.  653  ;  13  L.  J.,  Ex.  110. 

Where  a  plaintiff  sues  upon  a  judgment,  and 
counts  upon  other  and  distinct  causes  of  action 
are  added,  he  is  not  deprived  of  his  costs. 
Jaeheon  v.  EverOt,  1  B.  &  S.  857 ;  31  L.  J., 
Q.  B.  59 ;  8  Jur.  (N.B.)  281 ;  6  L.  T.  711 ;  10 
W.  R.  294. 

In  an  action  on  a  judgment  the  court  will  not 
grant  a  plaintiff  his  costs,  where,  by  suing  on  two 
judgments,  he  has  recovered  sufficient  to  entitle 
himself  to  a  ca.  sa.  against  the  defendant,  which 
since  7  &  8  Vict.  c.  96,  s.  67,  he  could  not  other- 
wise have  had,  and  thus,  notwithstanding,  no 
fi.  fa.  could  be  executed  against  him  for  want  of 
assets.    BeiU  v.  WaXdron,  9  Jur.  510. 

Bringing  an  action  on  a  judgment  under  201, 
with  the  object  of  obtaining  a  judgment  above 
202.,  and  issuing  thereon  execution  against  the 
person,  is  an  evasion  of  the  7  &  8  Vict.  c.  96, 
s.  57,  and  the  court,  in  the  exercise  of  its  discre- 
tion, will  not  allow  to  the  plaintiff  his  costs. 
Adame  v.  Ready,  6  H.  &  N.  261 ;  7  Jur.  (N.B.) 
267  ;  3  L.  T.  892  ;  9  W.  R.  438. 

Where  an  action  is  brought  upon  a  judgment 
for  a  sum  not  exceeding  20/.  for  the  purpose  of 
enabling  the  plaintiff,  by  adding  the  costs  to  the 
sum  recovered  by  the  judgment,  to  recover  a  sum 
exceeding  202.,  and  so  to  issue  a  ca.  sa.  an<l 
defeat  the  object  of  the  7  &  8  Vict.  c.  96,  s.  57, 
the  discretion  of  the  court  under  43  Geo.  3,  c.  46, 
s.  4,  as  to  granting  costs  to  the  plaintiff,  is  not 
taken  away  by  the  latter  statute,  but  they  will 
be  guided  in  the  exercise  of  that  discretion 
by  its  provisions.  Dichinson  v.  Angell,  3  B.  &  S» 
840;  32  L.  J.,  Q.  B.  183 ;  8  L.  T.  313  ;  11  W.  B. 
667. 

Applieation  for  Costs.] — ^An  application  for 
an  order  to  entitle  a  plaintiff  to  costs  in  an 
action. on  a  judgment,  must  be  made  either  to 
the  court  or  to  a  judge  at  chambers,  and  not  to 
a  judge  at  nisi  prius.  Jonee  v.  Lahe^  8  Car.  &  P. 
395. 

An  order  at  chambers  ought  not  to  be  granted 
ex  parte,  and  should  be  made  on  summons. 
Lomaaa  v.  Berry,  2  H.  &  N.  127 ;  26  L.  J.,  Ex. 
281 ;  3  Jur.  (N.B.)  446  ;  5  W.  R,  563. 

If  the  application  raises  any  question  of  diffi- 
culty, the  judge  may  refer  it  to  the  court. 
Claridge  v.  WUeon,  26  L.  J.,  Ex.  246. 

Upon  moving  for  a  rule  for  costs,  in  an  action 
upon  a  judgment,  an  affidavit  shewing  the  reason 
for  adopting  that  course  is  indispensable.  Bevel  v. 
Wetherell,  3  C.  B.  321. 

In  an  action  on  a  judgment,  the  defendant 
pleaded  nul  tiel  record,  and  a  day  being  given, 
the  plaintiff,  having  obtained  judgment,  moved 
for  costs.  The  court  granted  only  a  rule  nisi  in 
the  first  instance.  Frater  v.  Moeee,  4  Scott 
(N.B.)  749  ;  1  D.  (N.S.)  705. 

Where  a  plaintiff,  producing  the  record,  moved 
for  judgment  and  his  costs : — ^Held,  that  the 
costs  must  be  made  the  subject  of  a  separate 
motion.  AhhiOt  v.  Neujton,  6  Jur.  (N.S.)  1101  ; 
3  L.  T.  672. 
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On  Qrdtn  for  Payment  of  Oooti.] — ^An  action 
will  not  lie  upon  an  interlocutoiy  and  a  col- 
lateral order  for  costs ;  the  mode  of  enforcing 
payment  is  by  attachment  in  the  court  by  whom 
the  order  is  made.  Sheehy  y.  Profeuional  Life 
Aisurafufi!  Co^  2  0.  B.  (N.8.)  211  ;  26  L.  J.,  G.P. 
301 ;  8  Jur.  (WA)  748  ;  6  W.  R.  878. 

But  an  action  may  be  maintained  on  an  order 
by  the  judicial  committee  of  the  privy  council 
for  the  payment  of  costs,  under  8  ft  4  Will.  4, 
c.  41,  and  6  ft  7  Vict.  c.  38.  Hutchinton  y. 
Oaie$pie,  11  Ex.  798  ;  25  L.  J.,  Ex.  103  ;  2  Jur. 
(K.S.)  403 ;  4  W.  R.  802. 

An  action  lies  on  the  judgment  of  the  House 
of  Lords  ordering  the  appelluit  in  an  unsuccess- 
ful appeal  to  that  House  to  pay  the  costs  of  such 
appeal  to  the  respondent.  Marbella  Iron  Ore 
Co,  y.  Allen,  47  L.  J.,  C.  P.  601  ;  88  L.  T.  815. 

Costs  payable  under  a  judge's  order  can  be 
recoverea  by  action  or  counterdaim.  PkUpatt 
y.  Lehain,  85  L.  T.  855. 

An  action  lies  to  recover  the  costs  in  an  indict- 
ment for  libel  given  by  6  ft  7  Vict  c.  96,  s.  8. 
Richardion  v.  WUlit,  42  L.  J.,  Ex.  68  ;  L.  R.  8 
Ex.  69  ;  28  L.  T.  871  ;  12  Cox,  C.  C.  351. 

An  action  is  not  maintainable  against  an 
attorney  for  not  delivering  his  bill  of  costs  .in 
obedience  to  a  judge's  order.  Dent  v.  Boihamy 
9  Ex.  469  ;  2  C.L.  R.989  ;  23  L.  J.,  Ex.  161  ;  18 
Jur.  295  ;  2  W.  R.  201. 

Nor  will  an  action  lie  upon  an  undertaking 
contained  in  a  judge's  order,  though  the  order 
was  made  by  consent,  and  the  undertaking  was 
founded  on  a  good  consideration.  Hookpayton 
V.  Busgell,  10  Ex.  24  ;  2  C.  L.  R.  1081  ;  23  L.  J., 
Ex.  267. 

But  an  action  will  lie  on  a  judge's  order  to 
refer  made  by  consent,  the  consent  being  evi- 
dence of  an  agreement  to  perform  the  award. 
Lievesley  v.  Oilmore,  35  L.  J.,  C.  P.  351 ;  L.  R.  1 
C.  P.  570  ;  12  Jur.  (N.8.)  874  ;  15  L.  T.  386. 

On  Doereoi  of  Conrti  of  Xqnity.] — ^An  action 
is  not  maintainable  on  a  decree  in  equity  for  the 
payment  of  interest  on  purchase-money  and  the 
costs  of  a  bill  for  specific  performance.  Car- 
penter y.  Thornton^  3  B.  ft  Aid.  52  ;  22  R.  R.  299. 

Nor  on  a  mere  interlocutory  order.  Fry  v. 
MtUoolm,  4  Taunt.  705.  S.  P.,  Biddle  v.  Dowte, 
9D.ftR.404;  6B.ftC.266;  6  L.  J.  (0.8.)  K.  B. 
128  ;  28  R.  R.  574. 

4.  ABSiaKHBNT  OF  JUDaiiEVT. 

A.,  who  was  jointly  liable  with  nine  others, 
having  been  taken  under  a  ca.  sa.,  paid  the  entire 
debt : — Held,  that  he  was  entitlea,  by  virtue  of 
19  ft  20  Vict.  c.  97,  s.  5,  to  an  assignment  of  the 
judgment,  and  that  in  an  action  against  the  judg- 
ment creditor  to  enforce  such  assignment,  a  plea 
that  the  judgment  had  been  satisfied  by  payment 
by  A.,  after  he  had  been  taken  in  execution  under 
it,  was  no  answer.  BatcheUor  v.  Lawrence, 
9  C.  B.  (N.8.)  543 ;  30  L.  J.,  C.  B.  39 ;  6  Jur. 
(N.8.)  130  ;  3  L.  T.  608 ;  9  W.  R.  373. 

To  an  action  for  nonpayment  of  45Z.,  a 
balance  due  upon  an  agreement,  the  defendant 
pleaded  a  set-off  on  a  judgment  for  40Z.  2«. 
obtained  by  him  in  an  action  against  the  plain- 
tiff. The  plaintiff  replied  that,  before  the 
recovery  of  the  judgment,  he,  for  a  good  con- 
sideration, assigned  the  debt  to  8.;  that  the 
defendant,  before  the  recovery  of  the  judgment, 
had  notice  of  the  assignment;  and  that  the 
plaintiff  was  suing  as  trustee  for  S. : — Held,  that 


the  replication  was  bad,  as  disclosing  no  legal 
answer.  Watkint  v.  Clark,  12  C.  B.  (N.8.)  277 ; 
6  L.  T.  277. 

A  judgment  creditor  having  assigned  his  judg- 
ment to  the  trustees  of  a  creditor's  deed,  in  trust 
for  the  benefit  of  the  creditors  who  had  executed 
the  deed  (of  whom  he  was  himself  one),  was 
entitled  to  sue,  on  behalf  of  himself  and  all 
such  other  creditors,  for  the  establishment  of 
their  rights  in  respect  of  the  trust  estate  and  the 
execution  of  the  trusts.  Squire  v.  Fitrd,  9  Haie, 
47  ;  20  L.  J.,  Ch.  308  ;  15  Jur.  619. 

As  between  conusor  and  assignee  of  a  judg- 
ment, the  price  paid  for  the  assignment  is 
immateriaL    Hichton  y.  Aylward,  3  MolL  1. 

Acknowledgment  by  conusor  of  judgment  in 
reply  to  inquiry  by  intended  assignee,  that  the 
sum  secured  by  the  judgment  is  justly  due  to  the 
conusee,  shuts  out  the  equitable  defence  which 
the  conusor  may  have  had  against  the  conusee ; 
subject,  however,  to  inquiry  as  to  the  bona  fides 
of  the  transaction.    lb. 

The  court  has  authority,  under  the  5  ft  6  Vict. 
c.  105,  to  permit  the  assignee  of  a  judgment 
creditor  to  continue  in  his  own  name  the  pro- 
ceedings of  his  assignor  under  the  Judgn^cnt 
Creditors  Act.    Daly  v.  Blake,  10  Ir.  £q.  11.  86. 

A  judgment  debtor  conveyed  lands  to  the 
plaintiff,  covenanting  against  incumbran  ces.  The 
judgment  creditor  afterwards  sued  out  elegils  on 
which  ejectments  were  brought  against  the  pur- 
chaser, who,  by  an  arrangement,  paid  part  of 
the  debt,  and  offered  to  pa^  the  rest  if  the 
creditor  would  assign  the  judgment  to  him, 
which  he  refused  to  do,  but  offered  to  satisfy 
it : — Held,  the  plaintiff,  paying  the  judgment, 
was  entitled  to  an  assignment  of  it.  Ratkeram 
V.  Flyim^  Beat.  555. 

5.  SATI8FA0TI0N  OF  JUDGMENT. 

Xntry  of  BatiifiMtion— In  what  Cases  OrderedJ 
— The  court  or  a  judge  will  compel  a  plaintiff, 
who  has  received  satisfaction  of  his  judgment,  to 
execute  the  proper  satisfaction  process,  in  order 
to  have  the  entries  of  it  on  the  registers  duly 
vacated.  And  when  the  judgment  is  vacated, 
the  entries  of  it  are  in  effect  vacated.  FUk  y. 
TincUd,  10  W.  R.  801. 

The  court  will  not  order  satisfaction  to  be 
entered  on  the  roll  in  a  case  where  four  only  of 
five  plaintifb  have  given  their  consent,  although 
the  nfth  plaintiff  is  resident  abroad  and  cannot 
be  found.  Barie  v.  Jonee,  6  D.  P.  C.  503 ;  4  Scott 
202  ;  1  Jur.  42. 

The  duty  of  the  solicitor  of  one  of  several 
co-plaintiffs  ends  when  judgment  is  signed,  and 
he  has  no  general  authority  to  consent,  on  behalf 
of  his  client,  to  the  entry  of  satis&ction.    Ih, 

Delay.]^Where  the  lessor  of  the  plain- 
tiff, after  obtaining  a  verdict  and  judgment, 
delayed  to  tax  his  costs  (although  apparently  for 
the  purpose  of  recovering  the  extra  costs  in  an 
action  for  mesne  profits),  a  judge  has  no 
authority  to  order  that  the  defendant  shall  be  at 
liberty  to  enter  satisfaction  on  the  record,  unless 
the  lessor  of  the  plaintiff  taxes  his  costs  within 
a  limited  time.  Doe  d.  Draw  v.  FUliter,  11 
M.  ft  W.  80 ;  12  L.  J.,  Ex.  188. 

Beath  of  Conniee  without  Legal  Penonal 

Boprotentatlye.] — ^Where  a  plaintiff  obtained 
judgment  against  the  defendant  in  1802,  which 
was  satisfi^  in  1805,  and  the   plaintiff  died 
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intestate  in  1821,  the  oourt  wonld  not  allow 
aatisCoction  to  be  entered  on  the  roll  on  an 
affidavit  of  the  defendant's  attorney,  that  the 
plaintiff  had  leceiTed  from  the  defendant  a 
certain  sum  in  full  satisfaction  of  his  demand,  it 
appearing  that  administration  had  not  been  taken 
out  of  the  plaintiff's  effects.  Speaeh  y.  Slade, 
8  Moore,  461. 

Where  both  conusor  and  connsee  of  a  judg- 
ment entered  on  a  bond  in  1864  were  deceased 
eeTeral  years,  and  there  was  no  personal  r^re- 
eentatiTe  of  the  oonusee,  and  the  devisee  of 
lands,  against  which  the  judgment  had  been 
registered  as  a  statutable  mortgage,  deposed,  of 
her  own  personal  knowledge,  to  payment  of  the 
debt  by  tne  conusor  in  the  year  1858,  and  that 
no  daim  had  since  been  made  on  foot  of  the 
judgment,  and  held  in  her  possession  the  bond 
which  she  swore  she  had  delivered  to  the 
conusor  on  payment,  a  conditional  ozder  was 
made  for  the  entry  of  satisfaction,  unless  cause 
should  be  shewn  by  the  eldest  son  and  only 
surviving  male  member  of  the  family  of  the 
conusee.    Sectt  v.  Woodj  10  L.  R.,  Ir.  866. 

Oa.  8a.] — The  taking  a  debtor  in  execu- 
tion was  an  election  binding  upon  the  credits  to 
pursue  that  remedy  and  none  other  against  his 
debtor,  but  was  not  an  absolute  extinguishment  of 
the  debt.  Thompson  v.  Parish^  6  G.  B.  (N.8.)  686  ; 
28  L.  J.,  C.  P.  15.3  ;  6  Jur.  (NJS.)  986 ;  7  W.  R. 
210. 

Where  a  judgment  debtor,  taken  in  execution, 
was,  after  a  month's  imprisonment,  released  from 
prison  by  the  judgment  creditor,  who,  three 
years  afterwuds,  registered  the  judgment  pur- 
suant to  1  &2Vict.  c.  110,and2&SVictc.  11, 
the  court  made  absolute  a  rule  to  enter  up  satis- 
faction of  the  'judgment,  or  to  strike  out  the 
registration,  the  debtor  paying  the  expenses  of 
whichever  alternative  he  adopted.  Lambert  v. 
Pamell,  16  L.  J.,  Q.  B.  66  ;  10  Jur.  31. 

A  plaintiff  having  recovered  judgment  against 
two,  issued  two  concurrent  writs  of  ca.  sa. 
thereon,  and  the  defendants  were  taken  in 
execution,  but  were  dischaiged  by  the  plaintiiFs 
attorney  upon  their  making  an  arrangement  for 
the  payment  of  the  debts.  The  plaintiff  after- 
wards issued  a  fi.  fa.  for  the  bolance  of  the 
original  debt,  and  the  goods  of  one  of  the 
defendants  were  seized,  but,  upon  payment  of  a 
sum  under  protest,  the  goods  were  r^eased.  A 
rule  nisi  was  afterwa^s  obtained  by  him  to 
procure  a  return  of  this  money,  on  the  ground 
that  the  original  debt  was  barred  by  his  dis- 
charge out  of  custody,  as  having  been  made 
either  by  the  authority  of,  or  as  having  been 
ratified  by  the  plaintiff.  The  court  referred  the 
matter  to  the  master  to  report  thereon  to  the 
court,  and  he  found  that  tne  dischaige  of  the 
defendants  had  been  ratified  by  the  plaintiff, 
and  therefore  the  court  made  the  rule  absolute 
to  set  aside  the  execution.  The  plaintiff  then 
brought  an  action  upon  the  origimil  judgment. 
The  court,  under  the  preceding  circumstances, 
refused  to  order  satisfaction  to  be  entered  up  on 
the  judgment-roll  in  the  action.  Ward  v.  SrooM' 
head,  7  Ex.  726  ;  21  L.  J.,  Ex.  216. 

Where  a  judgment  creditor  has  discharged  his 
debtor  out  of  custody  after  he  had  been  taken  in 
execution  on  suda  (judgment,  although  the  dis- 
charge was  given  only  upon  a  condition  which 
the  debtor  failed  to  perform,  yet  if  it  was 
obtained  without  fraud,  the  debt  is  satisfied,  and 
the  court  is  bound  to  order  satisfaction  to  be 


entered  on  the  judgment-roll.  QitlU  v.  JCernaU, 
3  C.  B.  (NA)  796  ;  27  L.  J.,  C.  P.  186 ;  4  Jur. 
(N.8.)  281  ;  6  W.  B.  291. 

Deeree  of  Oiyorea  Court.]— The  oourt 

will  not  strike  out  from  the  register  an  entiy 
made  of  a  decree  of  the  Court  of  Divorce. 
ffolden,  Ext  parU,  13  C.  B.  (NA)  641  ;  1  N.  B. 
361 ;  32  L.  J.,  C.  P.  Ill ;  9  Jur.  (N.8.)  948 ;  7 
L.  T.  791  ;  11  W.  R,  437. 

Prineipal  and  Surety.]— A., and  B.,  as  his 

surety,  having  given  a  joint  and  several  promis- 
sory note  to  C,  the  latter  brought  separate 
actions  against  A.  and  B.  upon  the  note,  and 
recovered  judgment  in  both  actions ;  G.  after- 
wards issued  execution  upon  the  judgment 
obtained  against  B.,  whereby  B.  was  compelled 
to  pay  the  whole  debt  and  costs.  Upon  a  bill 
filed  by  the  administratrix  of  B.,  for  the  purpose 
of  obtaining  an  assignment  of  the  judgment 
which  had  been  recovered  against  A.,  the 
principal  debtor : — ^Held,  that  such  judgment 
not  being  available  at  law  in  the  hands  of  the 
creditor,  was  not  available  in  equitv  in  the  hands 
of  the  surety,  and  consequently  that  the  court 
would  not  compel  an  assignment,  as  sought  by 
the  bill.  Dowbiggen  v.  JBoums^  2  Y.  ft  G.  462  ; 
6  L.  J.,  Ex.  Eq.  82  ;  1  Jur.  102. 

A  creditor  sued  his  principal  debtor,  and 
recovered  a  judgment  against  him  and  the  bail 
in  the  action.  The  surety  thereupon  "  paid  and 
satisfied"  to  the  creditor  the  amount  of  the 
judgment,  kc.,  and  took  an  assignment  thereof : 
— Held,  on  demurrer,  that  he  could  not  assume 
that  the  judgment  was  still  subsisting.  Armi- 
tage  v.  Baldwin,  6  Beav.  278. 

Heir.] — ^A  judgment  creditor  who  has 

proved  his  demand  under  the  decree  to  account, 
and  who  has  been  paid  the  sum  decreed  to  be 
due  to  him,  is  bound  to  execute  a  warrant  of 
attorney  to  satisfy  the  judgment  tendered  to  him 
on  behalf  of  the  inheritor  of  the  estete  decreed 
to  be  sold.    Eyre  v.  Lynoh,  3  Ir.  Eq.  R.  194. 

Oeatraet— Jndgmant  to  stand  Seonrity 

fur  laxiger  HehlV-A  purchaser  of  lands  with 
notice  of  a  juogment  against  the  vendor, 
entered  before  1  ft  2  Vict.  c.  110,  and  of  an 
agreement  between  him  and  the  judgment 
creditor  that  such  judgment  should  stand  as  a 
security  for  payment  of  a  sum  larger  than  that 
for  which  the  judgment  was  entered,  is  not 
entitled  to  have  satisfaction  entered  up  on  the 
judgment-roll,  upon  payment  to  the  judgment 
creoitor  of  the  amount  for  which  judgment  was 
entered  and  costs  of  suit  and  interest  from  the 
time  of  the  conmiencement  of  the  1  ft  2  Vict, 
c.  110.  Crafti  v.  WUkinton,  4  Q.  B.  74 ;  8 
G.  ft  D.  280 ;  12  L.  J.,  Q.  B.  168  ;  7  Jur.  105. 

Tenant  by  Elegit— Aequisition  of  Fee  Simple.] 
— In  a  suit  for  enforcing  securities,  it  is  the 
duty  of  the  creditor  to  prove  that  his  security  is 
existing,  and  he  is  answerable  for  his  acts, 
n^lects,  and  omissions ;  and  a  creditor,  by 
el^t,  having  token  from  a  trustee  for  sale  a 
conveyance  in  fee  of  a  part  of  the  lands  of 
which  he  was  in  possession  under  extents  issued 
upon  two  el^ts,  his  tenancy  under  them  held 
to  be  extinguished  in  the  remainder  of  the 
estete,  and  the  judgments  on  which  they  were 
issued  were  held  to  be  satisfied.  Hele  v.  Eexley 
(LorS),  22  L.  J.,  Gh.  1007. 

If  a  term  in  gross  existo  on  an  estate,  and 
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has  not  been  attendant  upon  the  inheritance, 
no  sorrender  will  be  presumed,  and  snch  a 
tenu  is  liable  to  an  extent ;  bat  the  judgments 
having  been  saticded  by  purchase  of  part  of  the 
estates  extended,  the  tenancy  by  elegit  was 
gone,  and  the  parties  entitled  may  enter.    lb. 

Though  the  elegits  are  satisfied,  an  out- 
standing unsatisfied  claim  will  still  be  considered 
in  taking  the  accounts  under  a  trust  for  the 
benefit  of  incumbrancers.    IK 


IriotioiL]— Judgment   creditor   having 


sued  out  an  el^t,  and  having  obtained  posses 
sion,  and  continued  in  receipt  of  the  issues  of  a 
moiety  of  the  lands  until  the  death  of  his  debtor, 
and  being  then  evicted : — Held,  that  his  judg- 
ment was  not  extinguished,  and  that  he  was 
entitled  to  come  into  equity  after  the  death  of 
the  conusor  for  satisfaction  of  so  much  as 
remained  unpaid.  Whether  if  he  was  not 
evicted,  but  elected  to  abandon  his  el^t  he 
would  be  so  entitled,  quasre.  Lord  Ohancellor 
expressing  an  opinion  that  equity  would  not 
hold  a  creditor  oisentitled  to  participate  in  the 
ordinary  and  regular  distribution  of  assets, 
because  daring  the  lifetime  of  his  debtor  he  had 
gone  as  far  as  he  could  go  to  obtain  payment. 
Leahy  v.  Daneer,  1  MolL  313. 

Set-off.] — The  court  in  the  exercise  of  its 
equitable  jurisdiction,  allowed  the  costs  of  an 
interlocutory  order  which  was  made  after  judg- 
ment in  an  action,  and  by  which  the  plaint& 
was  ordered  to  pay  the  defendant  the  costs,  to 
be  set  off  against  the  judgment.  Thompson  v. 
Parish,  5  C.  B.  (N.S.)  686 ;  28  L.  J.,  G.  P.  163  ; 
5  Jut.  (N.8.)  986  ;  7  W.  R.  210. 

The  set-off  of  a  judgment  in  one  action  against 
a  claim  arising  out  of  another  and  separate 
action  cannot  1^  allowed.  lb.  S.  P.,  Taylor  v. 
Waters,  6  M.  &  S.  103  ;  2  Chit.  303. 

A  judgment  for  damages  and  costs  being 
signed  by  a  plaintiff  suing  in  formft  pauperis,  a 
judge,  on  summons,  ordered  satisfaction  to  be 
entered,  on  the  defendant's  acknowledging  satis- 
faction for  costs  to  a  like  amount  tax^  for  him 
against  the  same  plaintiff  in  a  former  action. 
The  court  refused  to  set  aside  the  order,  the  now 
plaintiff  not  having  appeared  in  formft  pauperis 
in  the  former  action,  and  there  being  no  proof 
that,  in  the  subsequent  action,  the  plaintiffs 
attorney  had  any  lien  on  the  costs  for  moneys 
advanced.  O'Hare  v.  Reeves,  13  Q.  B.  669  ;  18 
L.  J.,  Q.  B.  231 ;  13  Jur.  535. 

A  tenant  having  obtained  judgment,  and 
issued  execution  against  his  landlord,  afterwards 
became  indebted  to  him  for  arrears  of  rent  and 
dilapidations  :— Held,  that  the  landlord  was  not 
entitled,  by  injunction,  to  restrain  proceedings 
upon  the  judgment  on  the  ground  of  set-off. 
^fato  V.  Ulyatt,  31  L.  J.,  Ch.  33 ;  7  Jur.  (N.8.) 
1300;  5L.  T.  251;  10  W.  R.  4. 

Practice.]-— A  rule  to  compel  the  entry  and 
docketing  of  a  judgment  should  be  addressed  to 
the  pai'ty  in  the  cause,  and  not  to  his  attorney. 
Engler  v.  Ttcisden,  4  Bing.  (N.O.)  714 ;  6  Scott, 
580  ;  8  L.  J.,  C.  P.  128. 

The  court  has  no  jurisdiction  over  the  senior 
master,  as  to  the  entry  of  particulars  of  a  judg- 
ment, for  the  purpose  of  charging  lands,  under 
the  provisions  of  the  1  &  2  Vict  c.  110,  s.  19. 
The  master  must  act  upon  his  own  discretion. 
i\V«,  Ex  parte,  6  C.  B.  165  ;  6  D.  &  L.  339  ;  17 
L.  J.,  C.  P.  16. 


The  Court  of  Exchequer  would  not  order  the 
senior  Master  of  the  Common  Pleas  to  make  an 
entry  in  the  book  of  registry  of  judgments, 
recording  a  ca.  sa.  executed  upon  a  defendant  in 
a  judgment  registered  in  his  book.  Hallett  v. 
Dyne,  2  H.  &  C.  696  ;  3  N.  R.  297  ;  33  L.  J.,  Ex. 
86 ;  10  Jur.  (N.8.)  167 ;  9  L.  T.  674 ;  12  W.  R. 
169.  Lewis  v.  ifyson,  1  B.  C.  C.  33 ;  21  L.  J., 
Q.  B.  194 ;  16  Jur.  222,  overruled. 

The  Court  of  Chancery  had  no  jurisdiction  to 
order  the  Master  of  the  Common  Pleas  to  vacate 
a  memorandum,  entered  under  1  &  2  Vict,  c  110, 
of  an  order  of  the  Court  of  Chancery.  WeUs  v. 
Oibbs,  3  Beav.  399 ;  10  L.  J.,  Ch.  97 ;  4  Jur. 
1176. 

£ffMt  on  Coiti.^— A  judgment  creditor,  whose 
debt  had  been  satisfied,  but  who  had  not  entered 
satisfaction  on  the  rolls,  was  made  a  defendant 
to  a  foreclosure  suit  in  equity.  He  disclaimed : — 
Held,  that  he  was  not  entitled  to  his  costs,  in 
consequence  of  his  negligence  in  not  entering  up 
satisffZction  of  his  judgment.  Thompson  v.  SuJU 
son,  34  Beav.  107. 

IridL  Cases.] — ^The  court  has  jurisdiction  to 
direct  satisfactioki  to  be  entered  on  the  registry 
of  an  order  under  3  &  4  Vict.  c.  106,  and  made 
such  an  order  on  affidavit  of  payment,  and  on 
consent  signed  by  party  in  whose  fttvour  order 
was  made.     CNeill  v.  Bass,  6  Ir.  Eq.  R.  307. 

G.  devised  certain  lands  to  A.,  subject  to  the 
payment  of  his  debts ;  and  reciting  tiiat  he  had 
obtained  a  decree  for  payment  of  a  large  sum  of 
money,  directed  that  money,  when  recovered,  to 
be  the  primary  fund  for  payment  of  his  debts ; 
and  appointed  A.  and  J.  his  executors.  Before 
the  primary  fund  was  available,  the  executors, 
being  pressed  for  the  payment  of  a  debt  of  the 
testator,  joined  in  mortgaging  the  lands  devised 
to  A.,  and  executed  a  bond,  on  which  a  joint 
judgment  was  afterwards  entered  up  against 
them.  The  money  so  raised  was  applied  partly 
in  payment  of  the  testator's  debt,  and  partly  in 
obtaining  a  renewal  of  the  lease  of  the  mortgaged 
lands.  A.,  out  of  his  own  moneys,  afterwards 
paid  off  the  mortgage,  and  took  an  assignment 
of  it,  and  of  the  judgment,  as  to  a  trustee : — 
Held,  that  he  could  not  rely  on  the  judgment  as 
a  subsisting  incumbrance  aftecting  the  estate  of 
J.,  notwithstanding  that  there  was  an  unsettied 
account  of  the  assets  of  G.  between  him  and  J., 
on  which  he  alleged  that  J^  was  indebted  to  the 
estate  in  a  sum  larger  than  the  amount  of  the 
judgment.  Beretford  v.  Chambers,  6  Ir.  Eq.  R. 
482. 

6.  Relief  Against. 
On  the  Oronnd  of  Prand.] — See  Fraud. 

Faoti  difooyered  since  the  Trial.]— A  bill  in 
equity  to  set  aside  a  verdict  is  not  sustainable, 
where  the  facts  on  which  the  bill  is  founded, 
though  discovered  since  the  trial,  might  have 
been  established  at  the  trial  upon  cross-examina- 
tion.    Taylor  v.  Sheppard,  1  Y.  &  C.  271. 

On  Equitable  Oroundf .] — ^A  coart  of  equity 
has  no  jurisdiction  to  relieve  a  plaintiff  against 
a  judgment  at  law,  where  the  case  in  equity  pro- 
ceediB  upon  a  ground  equally  available  at  law 
and  in  equity ;  but  the  plaintiff  must  estab- 
lish some  special  equitable  ground  for  relief. 
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Harrison  y.  JfetOeihip,  2  MyL  &  E.  423 ;  3  L.  J., 
Ch.86. 

Although  the  court  will,  by  decree,  restrain 
the  setting  up  of  an  outstanding  term  to  prevent 
the  fair  trial  of  a  legal  right ;  yet,  after  the  trial 
of  an  ejectment  has  taken  place,  and  a  term  has 
been  set  up  whereby  the  trial  of  the  merits  of 
the  case  was  prevented,  and  the  party  using  it 
obtained  a  venlict  and  judgment,  a  suit  cannot 
be  sustained  to  set  that  judgment  aside;  nor 
will  the  fact,  that  the  communications  made 
before  the  trial  by  the  party,  who  so  gained  the 
advantage  at  law,  led  the  otlier  party  to  believe 
that  the  substantial  question  of  the  title  would 
be  tried  in  the  ejectment,  enable  him  to  sustain 
a  suit  for  such  a  purpose ;  but  if  there  be  any 
impediment  to  the  trial  of  the  legal  right  in 
another  action  of  ejectment,  a  suit  may  be  sus- 
tained for  relief  by  removing  that  impediment 
to  the  trial  of  the  right  in  such  future  action. 
Clare  Sail  v.  Harding,  6  Hare,  278 ;  17  L.  J., 
Ch.  301  ;  12  Jur.  511. 

Upon  a  bill  filed  by  a  creditor,  to  enforce  a 
judgment  of  twenty-eight  years*  standing,  the 
plaintiff,  in  order  to  rebut  the  presumption  that 
the  judgment  had  been  satisfitti,  gave  evidence 
of  the  insolvency  of  his  debtor  during  the  greater 
part  of  that  period : — Held,  that  such  evidence 
would  not  avail  the  plaintiff  against  the  unex- 
plained fact  of  his  not  having  sooner  attempted 
to  enforce  the  judgment,  and  that,  to  obtain 
relief  in  equity,  he  was  bound,  under  the  cir- 
cumstances, to  shew  to  demonstration  that  the 
judgment  had  not  been  satisfied.  GrenfeU  v. 
Oirdlettone,  2  T.  &  0.  662 ;  7  L.  J.,  Ex.  Eq. 
42 ;  1  Jur.  940. 


Xistake.] — A  party  who  has  mistaken  or  mis- 
shapen his  defence  at  law,  cannot  require  relief 
in  equity.    Eeans  v.  Solly,  9  Price,  525. 

Lands  were  devised  to  a  trustee  and  his  heirs, 
to  the  use  of  A.  for  life,  without  impeachment  of 
waste,  with  divers  remainders  over ;  and  a  power 
was  given  to  the  trustee,  with  the  consent  of  the 
tenant  for  life  in  possession,  to  sell  the  property, 
or  any  part  of  it,  and  to  lay  out  the  money  in 
the  purchase  of  other  lands  to  be  settled  to  the 
same  uses,  and  in  the  meantime,  to  invest  it  in 
the  public  funds,  and  for  the  purposes  of  such 
sale,  to  revoke  the  original  uses,  and  appoint  new 
uses.    A  contract  was  entered  into  for  the  sale 
of  the  estate  for  13,400Z.  exclusive  of  the  timber, 
which  was  to  be  tioken  at  a  valuation ;  and  it 
being  conceived  that  the  tenant  for  life,  without 
Impeachment  of  waste,  was  entitled  to  receive 
for  his  own  benefit  the  amount  of  the  valuation 
of  the  timber,  a  deed  was  executed,  by  which  he, 
in  consideration  of  2,4482.,  conveyed  the  timber 
to  the  purchaser,  and  the  trustee  in  consideration 
of  18,400/.  conveyed  the  land  exclusive  of  the 
timber.    Many  years  afterwards,  the  tenant  for 
life,  being  advised  that  he  was  not  entitled  to 
the  amount  of  the  valuation  of  the  timbea*,  trans- 
f  eired  to  the  trustee  as  much  three  per  cent,  stock 
as  2,4482.  would  have  produced  at  uie  time  of  the 
sale.    After  the  death  of  A.,  the  next  remainder- 
man, though  he  had  concurred  in  prooeedings, 
in  which  the  fund  produced  by  the  sale  was 
treated  as  applicable    to  the  purposes  of  the 
testator's  will,  brought  a  writ  of  formedon,  and 
obtained  judgment  on  the  ground  that  the  power 
of  sale  was  not  well  executed : — Held,  that  a 
court  of  equity  could  not  relieve  against  that 
judgment.     Cookerell  v.  Cliolmeley,  1  Buss.  &  M. 
419. 


7.  IKTEBEST  ON  JiTDOMENTS. 

Yor  what  Time.] — On  the  9th  of  September, 
1869,  judgment  was  signed  for  28.850/.  (awarded 
by  an  arbitrator  in  a  cause)  and  costs ;  on  the 
26th  of  October  an  order  was  made  to  stay  pro- 
ceedings until  Michaelmas  term,  to  give  the 
defendants  an  opportunity  to  set  aside  the  award, 
they  bringing  the  money  into  oourt  to  abide  the 
event;  and  on  the  8th  of  November  a  motion 
was  made,  but  no  rule  granted,  of  which  the 
plaintiff  had  notice.  Delay  occurred  in  the 
taxation  of  the  plaintiff*s  costs,  a  review  having 
been  ordered  at  his  instance,  and  the  amount  was 
not  ultimately  settled  untU  the  29th  of  January, 
1870  ;  and  on  the  2nd  of  February  the  money  was 
paid  out  of  court  to  the  plaintiff  under  a  judge*s 
order  upon  the  defendimts'  summons,  and  the 
costs,  with  interest  upon  the  judgment  down  to 
the  8th  of  November,  1869,  were  tend^^  to  his 
attorneys.  They,  however,  claimed  interest 
down  to  the  2nd  of  February,  1870  :~Held,  that 
the  plaintiff  was  only  entitled  to  interest  down 
to  tne  8th  of  November,  1869,  inasmuch  as  he 
might  at  any  time  after  that  day  have  taken  the 
money  out  of  court ;  and  the  court  ordered  satis- 
faction to  be  entered  on  the  roll.  Sinclair  v. 
G,  JS,  By.,  89  L.  J.,  C.  P.  224  ;  L.  B.  6  0.  P.  391  ; 
22  L.  T.  410  ;  18  W.  B.  758. 

On  a  judgment  in  case  recovered  in  1862  : — 
Held,  in  a  proceeding  against  the  personal  assets 
of  the  judgment  debtor,  that  more  than  six  years' 
arrears  of  interest  were  recoverable.  Breilin  v. 
Hodgeng,  Ir.  B.  10  Eq.  260. 

The  time  of  entering  up  the  judgment,  from 
which  period  interest  is  given  on  the  judgment 
debt  b^  the  1  &  2  Vict.  c.  110,  s.  17,  is  the  day  on 
which  judgment  is  signed  in  the  master's  book, 
and  not  the  day  on  which  the  roll  is  carried  in 
and  the  judgment  entered  of  record.  JFialier  v. 
Ihidding,  3  Man.  &  6. 238  ;  3  Scott  Cn.b.)  516  ;  9 
D.  P.  C.  872 ;  10  L.  J.,  C.  P.  323.  S.  P.,  Mwton 
V.  Grand  Junction  By.,  16  M.  &  W.  139  ;  16  L.  J., 
Ex.  276. 


In  what  Cafes.]— The  1  &  2  Vict.  c.  110,  s.  17, 
applies  as  well  to  judgments  for  costs  as  for  the 
subject-matter  of  the  action.  PUcJier  v.  BoberU, 
2  D.  (N.S.)  394  ;  12  L.  J.,  Q.  B.  178  ;  7  Jur.  466. 

Interest  may  be  recovered  on  a  judgment  for 
costs  of  a  nonsuit.  Newton  v.  Conyngham 
(Lord:),  17  L.  J.,  C.  P.  288— Ex.  Ch.  Affirming 
6  C.  B.  749  ;  17  L.  J.,  0.  P.  200  ;  12  Jur.  556. 

A  oa.  sa.  need  not  contain  the  clause  relating 
to  interest  given  in  the  form  prescribed  by  the 
rule  of  court,  unless  the  plaintiff  chooses  to  claim 
interest.  Stopford  v.  Fitzgerald,  4  D.  &  L.  725 ; 
16  L.  J.,  Q.  B.  310. 

Under  the  statute  interest  is  recoverable  on 
costs  which  one  party  is  ordered  to  pay  to 
another,  but  not  on  costs  directed  to  be  raised 
out  of  an  estate.  Att,'Gen,  v.  Nether  cote,  11 
Sim.  529  ;  10  L.  J.,  Ch.  162. 

A  judgment  given  for  securing  an  annuity  carries 
interest.    Xf tight  v.  Bowyer,  4  De  G.  &  J.  619. 

Li  an  action  on  a  judgment  afl^rmed  in  error, 
the  jury,  by  way  of  damages,  ma^  give  interest 
upon  the  sum  recovered  by  the  judgment  from 
the  time  of  signing  it,  where,  by  the  practice  of 
the  court  in  which  error  is  brought,  such  interest 
is  not  allowed  in  costs  upon  the  afiSrmance. 
EntwistU  V.  Shepherd,  2  Term  Bep.  78. 

By  a  decree  tne  lands  of  the  defendant  were 
declared  chargeable  with  40/.  a  year,  and  the 
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master  was  directed  to  take  an  account  of  the 
arrears,  and  the  defenduit  was  ordered  to  pay 
what  should  be  found  due : — Held,  that  the 
defendant  was  not,  under  the  1  &  2  Vict,  c  110, 
ss.  17, 18,  liable  to  paj  interest  on  the  amount 
found  due  from  the  date  of  the  decree  to  the  date 
of  the  master's  report.  Att.'Geti,  y.  CarriHgton 
^Lord),  6  Beav.  454  ;  12  L.  J.,  Oh.  468. 

Where  the  court  orders  payment  out  of  a  par- 
ticular fund,  it  is  tantamount  to  a  decision,  not 
only  that  such  fund  is  liable  to  make  such 
payment,  but  also  the  interest  directed  to  be 
computed  thereon.  JkivU  y.  Brawny  14  Beav. 
127. 

P.  carried  in  a  claim  as  an  incumbrancer  upon 
real  estate  in  respect  of  an  annuity,  and  in 
November,  1855,  the  chief  clerk  certified  1,002Z. 
to  be  due  to  him  for  arrears.  The  cause  did  not 
<x)me  on  for  further  consideration  till  July,  1858. 
P.  then  claimed  interest  on  the  1,0022.,  from  the 
date  of  the  certificate  as  against  subsequent 
incumbrancers : — Held,  that  as  the  payment  of 
the  arrears  had  been  delayed  merely  through 
hindrances  in  the  prosecution  of  the  suit,  and 
not  in  consequence  of  misconduct  or  improper 
attempts  to  evade  payment,  interest  ought  not  to 
be  allowed,  and  that  the  3  &  4  Will.  4,  c.  42,  s.  28, 
did  not  alter  the  case.  Mansfield  (Eart)  v.  Ogle^ 
4  De  G.  &  J.  38  ;  28  L.  J.,  Ch.  422  ;  5  Jur.  (N.B.) 
419  ;  7  W.  R.  423. 

The  effect  of  s.  17  of  1  &  2  Vict  c  110,  is  that 
interest  at  the  rate  of  four  per  cent,  is  a  debt 
necessarily  attached  to  every  judgment  debt,  and 
recoverable  at  law  as  a  debt ;  and  the  judgment 
creditor  is  not  confined  to  the  remedy  by  execu- 
tion mentioned  in  the  section.  Therefore,  where, 
in  the  case  of  a  deceased  insolvent  debtor  who 
became  insolvent  before  1869,  a  sum  of  money 
subsequently  came  to  the  hands  of  the  assignee, 
out  of  which  the  principal  of  all  the  debts 
entered  in  the  debtor's  schedule  was  paid,  it  was 
held  that  the  judgment  debts  were  not  satisfied 
within  the  meaning  of  s.  92  (since  repealed)  of 
that  act  until  interest  was  paid,  and  the  assignee 
was  ordered  to  pay  interest  before  handing  over 
any  surplus  to  the  representatives  of  the  insol- 
vent. Lewis,  ExparUy  Clagett,  In  re,  36  W.  B. 
653— C.  A. 


Under  Irish  Jndgmsnti  Aet] — Orders  in 


luxuicy  giving  the  receiver  liberty  to  pay  money, 
are  not  within  the  meaning  of  the  27th  section  of 
3  &  4  Vict  c.  105,  so  as  to  bear  interest.  Soaps 
V.  Kingston  (Zor<Q,  11  Jr.  £q.  R.  469. 

The  proceeding  by  sci.  fa.  on  a  receiver's 
recognisance  is  an  award  of  execution,  and  not 
a  judgment  recovered,  and  does  not  bear  interest 
under  3  &  4  Vict.  c.  1 35,  s.  26.  Fedy  v.  KUhenny, 
10  Ir.  Eq.  B.  443. 

Interest  is  not  payable  under  the  3^4  Vict 
c  105,  ss.  26,  27,  upon  a  sum  of  money  decreed  to 
be  paid  out  of  the  produce  of  t^e  sale  of  real 
estate,  and  not  personally  by  the  defendant. 
Lynoh  V.  Skerrett,  5  Ir.  Bq.  B.  494. 

County  Court.  ] — ^A  county  court  judgment 

debt  does  not  carry  interest  under  1  &  2  Vict 
c  110,  8. 17.  Reg,  v.  Essex  County  Court  Judge, 
56  L.  J.,  Q.  B.  315  ;  18  Q.  B.  D.  704  ;  57  L.  T. 
643  ;  35  W.  B.  511  ;  51  J.  P.  549—0.  A. 

Judgment  by  Consent — Bum  reoovored  to  be 
paid  ui  equal  Instalments — Sxeeution  stayed 
unlesi  Befkult  in  Instalments.] — Under  a  con- 


sent order  for  judgment  for  a  fixed  sum  with 
taxed  costs  by  way  of  settJement  of  an  action 
for  breach  of  promise  of  marriage  and  an  action 
for  moneys  lent,  the  total  amount  was  agreed  to 
be  paid  by  "eight  equal  payments  half-yearly," 
and  execution  was  not  to  issue  except  in  default 
of  such  payments.  A  daim  was  made,  after 
payment  of  the  instalments,  for  interest  upon 
the  full  amount,  under  the  provisions  of  1  &  2 
Vict.  c.  110,  ss.  17  and  18,  for  interest  upon  a 
judgment  debt : — Held,  that  the  order  could  not 
be  construed  so  as  to  include  interest,  since  the 
instalments  were  to  be  of  equal  amounts,  and 
when  these  had  been  duly  paid  no  execution 
could  issue  for  any  further  amount  as  interest 
Caudery  v.  Finnerty,  61  L.  J.,  Q.  B.  496 ;  66 
L.  T.  684, 

Seftmding.]— In  January,  1836,  a  defendant 
was  charged  m  execution  for  6U.  14#.  On  the 
1st  of  October,  1838,  the  1  &  2  Vict.  c.  110,  came 
into  operation.  The  plaintiff  having  afterwards 
died,  and  his  widow  having  taken  out  adminis- 
tration, A.,  who  had  acted  as  an  attorney  for  the 
plaintiff,  commenced  proceedings  in  the  Insol- 
vent Debtors  Oourt  to  obtain  a  vesting  order 
upon  the  defendant's  estate.  The  defendant 
sent  B.  (an  attorney)  to  A.  to  endeavour  to  effect 
a  compromise.  A.  claimed  852.  5#.  2ii.,  including 
a  claim  for  interest  at  42.  per  cent,  upon  the 
judgment  from  the  time  it  was  entered  up.  It 
was  ultimately  agreed  between  A.  and  B.  that 
the  defendant  should  be  discharged,  upon  pay- 
ment of  802.,  which  agreement  i^^as  carried  into 
effect.  The  court  refused  to  compel  A.  to  refund 
182.  6«.,  the  excess  beyond  the  sum  for  which 
the  defendant  was  taken  in  execution,  it  having 
been  paid  under  a  compromise.  Haigh  v.  Jones, 
5  Man.  k  G.  634  ;  6  Scott  (ir.B.)  696  ;  1  D.  &  L. 
81. 

On  Xorerial  of  Judgment.] — By  an  order  in 
council  regulating  appeals  irom  Hong  Kong, 
the  Supreme  Oourt  shall  in  all  cases  of  appeal 
conform  to,  execute,  and  carry  into  immediate 
effect,  such  judgment  and  orders  as  her  Majesty, 
in  her  privy  council,  shall  make  thereupon,  in 
such  manner  as  any  original  judgment  or  decree 
of  the  Supreme  Oourt  can  or  may  be  executed. 
In  1867,  the  respondents  recovered  from  the 
appellants,  in  an  action  of  trover  in  the  Supreme 
Oourt  at  Hong  Kong,  a  large  sum  of  money,  as 
principal,  interest,  and  costs,  and  execution  was 
had  and  the  money  was  paid.  Upon  appeal  in 
February,  1869,  this  judgment  was  reversed.  In 
June,  1869,  the  Supreme  Oourt  directed  the 
respondents  to  repay  to  the  appellants  the 
money,  but  declined  to  direct  interest  to  be  paid 
during  the  time  the  money  remained  in  the 
respondents*  possession: — ^Held,  that  it  was  in 
the  power  of  the  court  at  Hong  Kong  to  make 
every  order  which  was  fttirly  and  properly  con- 
sequential upon  the  reversal  of  the  original 
judgment,  and  that  the  appellants  were  entitled 
to  the  current  rate  of  interest,  whilst  the  money 
remained  in  possession  of  the  respondents,  on 
both  the  principal  and  interest,  but  not  on  the 
costs.  Rodger  v.  Comptolr  dEsconipte  de  Paris, 
7  Moore,  P.  0.  (N.8.)  314 ;  40  L.  J.,  P.  0.  1 ; 
L.  R.  3  P.  0.  465  ;  24  L.  T.  Ill ;  19  W.  R.  449. 

Interest  at  42.  per  cent,  was  allowed  on  money 
which  had  been  paid  on  an  order  of  the  Oourt 
of  Ohancery  which  was  reversed  on  appeal. 
Merchant  Hanking  Co,  qf  London  v.  Maua,  43 
L.  J.,  Oh.  861  ;  L.  R.  18  Eq.  659  ;  22  W.  R.  874. 
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BeTtiMl  of  Otttlftwry.] — A  defendant  is  not 
liable  to  pay  the  interest  that  may  have  accrued 
between  judgment  and  reyersal  of  outlaw^. 
IhhoUon  V.  Fenton,  1  N.  &  P.  779  ;  W.  W.  &  D. 
292  ;  6  A.  ft  E.  772  ;  6  L.  J.,  E.  B.  148 ;  1  Jnr. 
397. 

Under  Awmrds.]— On  an  award  directing  pay- 
ment of  money  at  a  certain  time,  interest  from 
that  time  till  payment  may  be  recovered  by 
action,  but  not  by  motion  for  an  attachment. 
Chnreher  v.  StHnger,  2  B.  ft  Ad.  777  ;  1  D.  P.  C. 
332  ;  9  L.  J.  (OA)  K.  B.  318.  S.  P.,  JohnMm  v. 
Durante  4  Car.  ft  P.  827;  2  B.  ft  Ad.  925;  1 
li.  J.,  K.  B.  47. 

An  arbitrator  made  his  award  on  the  let  of 
September,  1841.  directing  payment  on  the  25th 
January,  1842,  of  a  sum  of  money  with  Interest : 
— Hdd,  that  the  plaintiff  could  recover  under 
the  award  no  interest  accruing  subsequently  to 
the  25th  Januaiy,  though  such  interest  might,  be 
given  by  a  jury.  Doe  d.  Moody  v.  Squire^  2 
D.  (N.8.)  327  ;  7  Jur.  236. 

A  plaintiff  having,  after  notice  of  action  for 
extortion  by  a  railway  company  in  carrying  his 
goods,  served  the  company  with  a  demand  of 
interest,  under  3  ft  4  WilL  4,  c.  42,  s.  28  :— -Held, 
that  the  arbitrator,  under  a  submission  of  "  all 
matters  in  difference,"  might  award  him  interest, 
notwitlistandiug  the  notice  of  action  did  not 
contain  a  demand  of  interest.  JEdvoardi  v. 
O.  W,  By,,  11  C.  B.  588  ;  21  L.  J.,  C.  P.  72. 

Where  the  time  for  making  an  award  was 
enlarged  by  the  parties  altering  and  re-executing 
the  bonds  of  submission,  the  arbitrator  was 
justified  in  awarding  interest  on  the  principal 
found  due  beyond  the  date  of  the  original 
submission,  but  within  the  time  of  re-executing 
the  bonds.  WatUm  y.  PhiUjwtts,  M'Cle.  ft  Y. 
393  ;  29  R.  R.  809. 

A.  being  indebted  to  B.  upon  bonds,  disputes 
arose  between  them  as  to  what  was  due,  and  by 
an  order  in  a  suit,  referring  it  to  arbitration,  and 
an  award  made  under  that  order,  the  debt  of  A. 
was  fixed  at  8,000/.,  which  was  ordered  to  be 
paid  in  two  sums  on  days  certain  ;  and  if  pay- 
ment was  not  made,  the  securities  were  to  be 
sold,  and  payment  made  out  of  the  proceeds. 
The  8,000/.  and  the  surplus  were  to  be  paid  to 
A. ;  no  mention  was  made  of  interest.  The 
securities  were  not,  by  reason  of  various  trans- 
actions, realised  for  a  very  long  time : — Held, 
that  the  produce  of  the  securities  was  not,  as 
against  subsequent  incumbrances  of  A.,  charge- 
able with  more  than  the  principal  sum  of  8,0(K)/. 
Cbllett  y.  Newnham,  1  Drew.  447  ;  1  W.  R.  241. 

Computation  of  Bate.] — See  post,  ooL  588. 

Beotch  Judgment.]— Action  on  a  judgment  of 
the  Admiralty  Court  of  Scotland,  which  gave 
interest  on  a  balance  of  accounts  from  1811  to 
the  time  of  payment.  The  contract  was  by 
letter,  written  in  London.  The  services  were 
performed  in  Scotland,  that  being  the  plaintiff's 
place  of  residence  : — Held,  that  a  contract  made 
m  England,  to  be  executed  in  Scotland,  ought  to 
be  regulated  by  the  rules  of  the  English  law ; 
and  that  this  contract  having  been  made  in 
England,  interest  could  not  be  recovered,  merely 
because  it  was  given  by  the  decree  in  Scotland. 
Amott  V.  Redferftj  3  Bing.  353  ;  11  Moore,  209  ; 
2  Car.  ft  P.  88  ;  4  L.  J.  (0.8.)  Car.  P.  89. 

Irish.] — In  an  action  on  an  Irish  judgment, 
the  question,  whether  any,  and  what  interest  is 


recoverable,  is  a  question  for  the  jury,  under  all 
the  circumstances  of  the  case  ;  and  in  deciding 
this  question,  they  will  have  to  consider  whether 
the  plabitiff  has  taken  proper  steps  to  find  hia 
debtor,  and  follow  up  his  judgment  by  an  execu- 
tion, or  whether  he  has  been  guilty  of  laches.. 
Bann  v.  Dalzell,  8  Car.  ft  P.  876 ;  M.  ft  M.  228. 

FonigiL] — ^A  plaintiff  is  not  entitled  to  interest 
on  a  foreign  judgment.  Atkineon  y.  Sraybrooke- 
(Lord),  4  Camp.  880 ;  1  Stark.  219. 

Unless  interest  is  payable  by  virtue  of  the 
judgment  in  the  foreign  country  or  colony. 
Ba/nk  of  Avttralana  v.  Niae,  16  Q.  B.  717  ;  20* 
L.  J.,  Q.  B.  284. 

In  an  action  on  a  foreign  judgment,  for  an 
entire  sum  recovered  on  counts  for  the  balance 
of  a  merchant*8  account  for  goods  sold,  moneys 
advanced  and  paid,  moneys  due  on  bills  of 
exchange,  and  for  interest,  the  court  would  not 
formerly  give  interest  on  affirmance  of  the  judg- 
ment of  the  court  below.    Doran  v.  O'BeiUyy 

3  Price,  260  ;  7  Taunt.  244  ;  5  Dow,  183. 

Xerger  of  Debt  in  Judgment] — ^By  a  mort- 
gage deed  the  morigagor  covenanted  to  pay  the 
debt  on  a  day  named,  and  (by  a  separate  cove- 
nant) to  pay  interest  at  71,  per  cent.,  so  long  as 
the  3,000/.  or  any  part  thereof  should  remain 
due.  The  mortgagee  obtained  a  judgment  for 
the  principal  and  interest  due  at  the  date  of  the 
judgment  with  interest  at  4Z.  per  cent,  on  the 
sum  made  up  by  such  principal  and  interest : — 
Held,  that  the  security  of  the  mortgage  was  not 
merged  in  the  judgment,  but  that  the  mortgagee 
was  entitled  to  sue  for  the  difference  between 
interest  at  11,  per  cent,  on  the  mortgage  debt 
and  the  interest  at  4Z.  per  cent,  paid  under  the 
judgment.  Popple  v.  Sylvester,  52  L.  J.,  Ch.  54 ;. 
22  Ch.  D.  98  ;  47  L.  T.  329 ;  31  W.  R,  116. 

A  railway  company,  in  1864,  issued  debentures- 
by  which  they  bound  themselves  to  pay  a  prin- 
cipal sum  one  year  from  the  date  of  issue,  with 
interest  at  6  per  cent.,  and  charged  the  railway 
and  undertalung  with  the  payment  of  the  prin- 
cipal sum  and  interest.  Soon  after  the  expira- 
tion of  the  year,  a  debenture-holder  brought  an 
action  against  the  company,  and  recovered  judg- 
ment for  the  principal  debt.  Interest,  and  costs. 
The  company  was  ordered  to  be  wound  up  in 
1868,  and  the  debenture-holder  was  admitted  to- 
prove  for  the  judgment  debt  and  interest  at 

4  per  cent.  The  debenture-holder  claimed  to 
prove  for  an  additional  2  percent,  on  the  original 
amount  of  the  debenture  from  the  date  of  the 
judgment: — Held,  that  the  original  debt  was 
merged  in  the  judgment,  and  that  the  claimant 
was  only  entitled  to  interest  on  the  judgment  at 
4  per  cent.  European  Central  Bailtvay,  In  re. 
Oriental  Financial  Corporation,  Ex  parte,  4(> 
L.  J.,  Ch.  57  ;  4  Ch.  D.  33 ;  35  L.  T.  583;  25 
W.  R.  92— C.  A. 

A  defendant  jointly  and  severally  with  A., 
undertook,  if  a  bill  of  exchange  drawn  by  the 
defendant  in  favour  of  the  plaintiff  was  not  paid 
at  maturity,  to  pay  as  interest  thereon  201,  for 
each  month  afterwards.  The  bill  not  being  paid 
at  maturity,  the  plaintiff  sued  the  defendant  for 
the  biU  and  interest,  as  per  agreement,  but 
declared  in  such  action  on  the  bill  only,  and 
recovered  judgment  by  default  for  the  amount 
of  such  bill  only.  He  afterwards  brought  an 
action  against  the  defendant  on  the  agreement 
for  interest : — Held,  that  he  was  entitled  to  • 
maintain  such  action  for   the  interest  which. 
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accrued  prior  to  the  judgment  in  the  former 
action,  but  not  for  the  interest  subsequently  to 
such  judgment,  as  the  right  to  interest  under  the 
Agreement  ceased  when  judgment  was  obtained. 
Florence  ▼.  Jenings,  2  C.  B.  (N.8.)  464  ;  26  L.  J., 
C.  P.  274  ;  3  Jur.  (N.S.)  772. 

A  mortgage  deed  contained  a  ooTenant  by  the 
mortgagor  for  payment  of  the  principal  sum  on 
the  expiration  of  six  months  next  after  a  speci- 
fied  day,  together  with  interest  thereon  at  6  per 
cent,  per  annum  for  the  six  months.  And  there 
was  a  further  covenant  by  the  mortgagor  that 
if  the  principal  sum,  or  any  part  thereof,  should 
remain  unpaid  after  the  expiration  of  the  six 
months,  the  mortgagor  would,  so  long  as  the 
same  sum  or  any  part  thereof  should  remain 
unpaid,  pay  to  the  mortgagee  interest  for  the 
principal  sum,  or  for  so  mudi  thereof  as  should 
for  the  time  being  remain  unpaid,  at  6  per  cent, 
per  annum.  After  the  expiration  of  the  six 
months  the  mortgagee  reooyered  judgment 
against  the  mortgagor  on  the  covenant  for  the 
principal  sum  and  interest  in  arrear: — Held, 
that  the  covenant  being  merged  in  the  judgment, 
the  mortgagee  was,  as  from  the  date  of  the 
judgment,  entitled  to  interest  on  the  judgment 
debt  at  the  rate  of  4  per  cent,  only,  and  was  not 
entitled  to  interest  under  the  covenant  at  the 
rate  of  5  per  cent,  on  the  principal  sum.  Fewingt^ 
Ex  parte,  Sneyd,  In  re,  53  L.  J.,  Ch.  645 ;  26 
Ch.  D.  388  ;  60  L.  T.  109  ;  32  W.  B.  362— C.  A. 

Ifistftkft  as  to  Amount.! — ^The  defendant 


tx)rrowed  money  of  the  plaintift,  and  he  gave  his 
"promissory  note  for  the  amount,  with  interest  at 
^Z.  per  cent.,  together  with  an  equitable  charge 
on  copyholds  as  a  collateral  security  for  the  note. 
The  plaintiff  stied  on  the  note,  and  by  mistake 
he  claimed  and  recovered  interest  at  51,  instead 
of  60/.  per  cent.,  which  was  paid : — Held,  that 
Xhe  plaintiff  could  not  afterwards  sue  upon  the 
mortgage  to  recover  the  deficiency,  and  a  bill  in 
equity  for  that  purpose  was  dismissed,  with 
4X)6t8.    Darlow  v.  Cooper,  34  Beav.  281. 

8.  Mbbges  in  Judgment— &0  MBBaBB. 

9.  Other  Mattebs. 

A  private  act  of  parliament  provided  that, 
with  certain  exceptions,  no  incumbrance  should 
be  paid,  unless  the  claim  in  respect  thereof  was 
proved  to  the  satisfaction  of  the  court.  A  claim 
neing  made,  upon  a  judgment  entered  up  for 
3,8502.,  for  services  performed  by  a  non-profes- 
rsional  person  in  obtaining  the  act  and  other 
matters,  the  court  refused  to  allow  the  claim, 
the  claimant  failing  to  prove  the  services  in 
respect  of  which  the  claim  was  made.  Itaae^  Ex 
parte,  Carew't  Ettate,  In  re,  30  Beav.  274 ;  31 
L.  J.,  Ch.  214  ;  8  Jur.  (NJ8.)  297  ;  10  W.  B.  98. 

A  person  who,  without  consideration,  confesses 
A  judgment  for  the  purpose  of  thereby  withdraw- 
ing his  property  from  the  demands  of  his  creditor, 
ex.  gr.  the  creditors  of  a  joint-stock  company 
in  which  he  was  a  shareholder,  has  no  equity  for 
An  injunction  to  restrain  the  conusee  proceeding 
to  levy  the  amount  of  the  judgment,  although  it 
never  was  used  for  the  purpose  for  which  it  was 
•confessed.    3P  Curdy  v.  Martin,  6  Ir.  Eq.  B.  616. 

Where  a  judgment  is  not  tainted  with  fraud, 
Ihe  assignee  cannot  rely  on  a  mere  defence  at 
law,  which  the  bankrupt  had  neglected  to  make. 
The  consideration  of  the  judgment  is  always 


subject   to  investigation.     Jennings,  In  re,  1 
Ir.  Ch.  B.  236. 

The  statute  11  &  12  Vict  c.  48,  s.  72,  enacting 
that  the  release  of  any  portion  of  lands  in  Ire- 
land from  any  judgment  affecting  the  same  shall 
not  nullify  or  affect  the  force  of  such  judgment 
as  r^;ards  the  residue  of  such  lands,  or  any  other 
property  not  specially  released,  does  not  apply 
to  releases  executed  before  the  passing  of  that 
statute.  Hamdeoeh  v.  ffandeoci,  1  Ir.  Ch.  B. 
444. 

A.  E.  B. 
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680  ;  22  L.  J.,  M.  C.  161  ;  17  Jur.  1157  :  1  W.  R. 
430. 

The  31  Hen.  8,  c.  13,  gave  the  crown  the  fran- 
chises appertaining  to  the  then  dissolyed  abbeys, 
or  those  that  shonld  thereafter  be  dissolved,  as 
large  as  the  abbots  ought  to  have  held  the  same 
at  the  time  of  their  coming  to  the  king*s  hands. 
Afterwards  the  abbej  of  S.  was  dissolred.  After- 
wards, by  32  Hen.  8,  c.  20,  it  was  enacted  that 
the  same  liberties,  franchises,  and  jurisdictions 
which  the  late  owners  had  ezerdsed  within  three 
months  before  the  abbeys  came  to  the  king's 
hands,  shonld  be  reyived  in  the  king's  hands. 
Admitted  that  these  statutes  did  not  reyiye  in 
the  justices  appointed  by  the  crown  for  the 
Liberty  the  exclusire  jurisdiction  given  by  the 
charter  of  Edward  4.    lb. 

Aneisnt  Onstom — Charter.]— -By  an  ancient 
custom,  all  the  burgesses  of  Colchester,  except 
innkeepers  and  others,  could  vote  in  the  election 
of  headmen,  who  chose  the  justices.  A  charter 
was  granted  to  the  borough  58  Geo.  3,  restoring 
all  rights,  but  directing  that  all  the  burgesses, 
except  the  servants  of  innkeepers  and  others, 
shonld  vote  for  the  headmen.  The  defendMut 
was  named  a  justice  by  headmen  elected  by 
persons  coming  within  the  first  exception,  and 
not  within  the  second ;  and  the  court  held  that 
the  two  classes  of  disqualifications  were  not 
inconsistent  with  each  other,  and  therefore  that 
the  defendant  improperly  exercised  the  office  of 
justice  of  the  peace.  JUx  y.  Abdl^  3  D.  &  B.  390 ; 
1  L.  J.  (O.S.)  K.  B.  250. 

Ghaneery  JnrisdiotioB  over.] — Chancery  has 
only  jurisdiction  oyer  justices  of  peace  in  their 
appointment,  and  cannot  punish  them  for  mis- 
behayiour  which  is  the  province  of  the  King's 
Bench  only.    Book,  Em  parte,  2  Atk.  2. 

Petition  fat  Semoyal  oil — An  elector  and  an 
inhabitant  of  a  borough  wm6k  fide  signed  and 
sent  to  the  Secretary  of  State  for  the  Home 
Department  a  memorial  complaining  of  the 
conduct  of  a  magistrate  of  the  county,  during 
an  election  for  the  borough,  imputing  to  him 
gross  acts  of  yiolenoe,  and  praying  that  the 
Secretary  of  State  would  cause  an  inquiry  into 
his  conduct  to  be  made,  and  that  if  the 
allegation  in  the  memorial  were  substantial, 
he  would  recommend  to  the  Queen  that  the 
magistrate  should  be  removed  from  the  com- 
mission of  the  peace: — ^Held,  that  this  was  a 
privileged  communication,  the  elector  having 
both  an  interest  and  a  duty  in  the  subject- 
matter  of  the  memorial ;  and  that  the  memorial 
being  substantially  a  petition  to  the  Queen  for 
the  remoyal  of  the  magistrate  from  the  com- 
mission of  the  peace,  the  Secretary  of  State  had 
a  corresponding  duty  to  cause  the  inquiry  prayed 
for  to  \^  made,  although  the  Lord  Chuicellor  is 
the  functionary  by  whose  advice  and  agency 
the  crown  usually  acts  in  removing  magistrates. 
Harnton  y.  Bush,  5  El.  k  Bl.  344  ;  25  L.  J.,  Q.  B. 
25  ;  1  Jur.  (N.S.)  846  ;  3  W.  R.  474. 


D.  PBOOEDUEB  BEFOBS. 

1.  InformaHimt  or  CbrnplaUiis,  578. 

2.  Sumnumi,  581. 

3.  Appearance  hy  Qfuneel  or  SolieUor,  585. 

4.  Bearing,  586. 

5.  Detention  qf  Parties,  594. 
«.  Warrants,  5W. 

7.  Orders,  eOO. 

8.  Convictions. 

a.  Effect  and  Natnre,  605. 

b.  Form,  613. 
e.  Costs,  619. 

9.  Qmmitments,  620, 

10.  IHspositUm  and  Delivery  up  of  Property, 

624. 

11.  Limitation  of  Time  for  Complaints  and 

Orders,  626. 

S.  Appeal. 

1.  To  Sigh  CouH,  628. 

2.  To  Quarter  Sessions. 

a.  What  Sessions,  646. 

b.  Who  may  Appeal,  647. 
0.  In  what  Cases,  649. 

d.  Notice  of  Appeal,  651. 

e,  Becognicances,  660. 

/.  Hearing  and  Judgment,  661. 
g.  Adjournment,  664. 
h.  Rules  of  Practice,  665. 
t.  Costs,  668. 

Reference  to  Arbitration,  674. 

Records,  675. 
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F    COMPELLIKG  JUBTIOBB  TO  DO  THEIB  DUTT, 
676. 

0.  Liability  of,  to  Aotiov. 

1.  JAabilUy,  in  respect  of  what,  681. 

2.  Action  against,  689. 

H.  Clebks  to  Justices,  691. 

1.  Clebks  of  the  Pbaoel 

1.  Appointment,  694. 

2.  Duties  and  Emoluments,  695. 

3.  iZMMWoZ,  696. 

A.  APPOINTMENT  AND  REMOVAL. 

Sight  of  Appointment  oannot  be  Delegated.] 
— Semble,  that  since  the  27  Hen.  8,  c  24,  s.  2, 
the  king  cannot  delegate  the  power  of  creating 
justices  of  the  peace.  Jones  y.  WiUiams,  5 
I).  &  R.  654 ;  3  S.  &  C.  762  ;  1  Car.  k  P.  459, 
j669  ;  3  L.  J.  (0.8.)  E.  B.  112. 

By  a  charter  of  Edward  4,  the  crown  granted 
to  the  abbot  and  convent  of  S.  the  right  of 
appointing  their  own  justices,  with  power  of 
oyer  and  terminer  for  all  felonies,  trespasses,  and 
misdemeanours  occurring  within  the  liberty  of 
S.,  in  the  county  of  H.,  with  a  non-intromittent 
•clause,  and  that  they  might  have  a  gaol  under 
their  own  government,  without  interference  by 
other  justices  or  others,  for  felons  and  malefactors 
within  the  liberty,  until  such  were  delivered  by 
•due  course  of  law.  Admitted,  that  the  power  to 
appoint  justices  was  put  an  end  to  by  27  Hen.  8, 
«.  24,  and  that  the  justices  created  by  the  liberty 
imder  that  statute  by  the  crown  had  no  exclusive 
jurisdiction  over  felonies,  trespasses,  and  mis- 
•demeanonrs.     Arnold  v.  Dimsdale,  2  £1.  &  Bl. 


B.  QUALIFICATION. 

Under  18  Geo.  8,  e.  20,  s.  l.j — If  a  party  acts 
as  a  justice  of  the  peace  for  a  county  under  a 
landed  qualification  of  more  than  100^.  a  year,  it 
is  not  an  objection  to  that  qualification  that  the 
land  was  originally  purchased  (even  with  the 
knowledge  of  the  par^  qualifying)  with  a  trust 
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f  nnd,  nnder  circumstanoes  which  would  render  ] 
the  party  liable,  if  proceeded  against  in  equity,  { 
to  be  declared  a  trustee  for  the  original  cestui 
que  trust.    Jonei  t.  JEdtoards,  2  Jur.  619. 

Where  the  qualification  of  a  justice  is  an 
ecclesiastical  benefice,  a  sequestration  issued  at 
the  suit  of  a  creditor,  under  which  possession 
has  been  duly  taken  and  the  profits  receiyed,  is 
an  "incumbrance  affecting  the  estate,"  within 
the  above  statute.  Pack  y.  Tarpleifj  9  A.  &  B. 
468  ;  1  P.  &  D.  478;  2  W.  W.  &  H.  88 ;  8 
L.  J.,  M.  C.  93. 

Upon  issuing  such  sequestration  against  a 
yicar,  the  bishop  licensed  him  as  a  stipendiary 
curate;  directed  the  sequestrator  to  pay  him 
1201,  a  year,  as  such ;  and  assigned  to  him  the 
vicarage  house  and  grounds  as  a  residence,  which 
were  together  worth  above  lOOZ.  a  year : — Held, 
first,  that  the  salary  and  the  grounds,  being 
enjoyed  by  assignment  of  the  bishop,  and  not 
simply  as  vicar,  were  no  qualification  within  the 
above  statute.  lb, 

Hdd,  secondly,  that  the  vicar  being  bound 
to  reside,  notwithstanding  the  sequestration, 
occupied  the  house  by  right,  as  vicar,  and  not 
by  the  bishop's  assignment,  which,  quoad  hoc, 
was  merely  void ;  but  that  such  house,  unless 
proved  to  be  alone  worth  lOOZ.  a  year,  was  no 
qualification.    lb. 

Under  a  devise  of  real  estate  in  trust  for  the 
daughter  of  the  testator  for  life,  for  her  separate 
use,  and  if  her  husband,  W.,  should  survive  her, 
upon  trust  for  him  for  his  life,  with  remainder 
over,  he  has  not  such  an  estate  in  remainder  as 
is  a  qualification  within  the  18  Geo.  2,  c.  20,  s.  1. 
Woodward  v.  Watts,  2  El.  A  BL  452 ;  22  L.  J., 
M.  C.  149  ;  17  Jur.  790 ;  1  W.  B.  386.  See  now 
38  &  39  Vict.  c.  64. 

ITegleoting  to  take  Oaths.] — ^Acts  done  by  a 
justice  of  the  peace  in  a  judicial  character,  who 
has  not  duly  qualified,  are  not  absolutely  void ; 
therefore,  persons  seizing  goods  under  a  warrant 
of  distress  for  levying  poor-i-ates,  signed  by  a 
justice  of  one  of  the  Cinque  Ports,  who  had  not 
taken  the  oaths  at  the  general  sessions,  nor 
delivered  in  the  certificate  required  by  51 
Geo.  3.  c.  36,  s.  3,  are  not  trespassers.  Margate 
Pier  Cvmpany  v.  Hannan,  8  B.  jc  Aid.  266 ;  22 
R.  R.  378. 


C.  JURISDICTION  AND  DUTY. 

1.  Whbbe  Disqualified  fbom  aoting. 

Pecuniary  Interest — Probability  of  Bia«.] — 
Any  direct  pecuniary  interest,  however  small, 
in  the  subject-matter  of  inquiry,  disqualifies  a 
justice  from  acting  judicially  in  the  matter,  but 
the  mere  possibility  of  bias  in  favour  of  one  of 
the  parties  does  not  ipso  facto  avoid  the  justice's 
decision.  But  if  a  magistrate  has  such  a  sub- 
stantial  interest,  other  than  pecuniaiy,  in  the 
result  of  the  hearing,  as  to  make  it  iDceW  that 
he  wiU  have  a  bias,  he  is  disqualified.  Meg,  v. 
Rand,  35  L.  J.,  M.  C.  167 ;  L.  R.  1  Q.  B.  230. 
S.  P.,  lUg.  V.  Farrant,  67  L.  J.,  M.  C.  17  ;  20 
Q.  B.  D.  58 ;  67  L.  T.  880 ;  36  W.  R.  184  ;  52 
J.  P.  116. 

Xember  of  Town  Oonnoil  enforcing  Bcrongh 

Bate.] — ^Where  by  statute  a  member  of  the  town 
council  of  a  borough  may  act  as  a  justice  of  the 
peace  in  matters  arising  under  the  act,  in  order 
to   disqualify  him  from   so   acting  it  is   not 


sufficient  to  shew  that,  as  a  member  of  the  town 
council,  he  has  a  pecuniary  interest  in  the  result 
of  the  information  or  complaint,  or  that  the 
corporation  of  which  he  is  a  member  are  the 
prosecutors  ;  but  it  must  be  established  that  he 
nas  such  a  substantial  interest  in  the  result  of  the 
hearing  as  to  make  it  likely  that  he  has  a  real 
bias  in  the  matter.  Reg,  v.  Oibbon  (6  Q.  B.  D. 
168)  disapproved.  Reg,  v.  Handeley,  61  L.  J.,  M* 
C.  137;  8  Q.  B.  D.  383  ;  30  W.  B.  368 ;  46  J.  P. 
119. 

An  officer  of  a  corporation  appointed  to  collect 
the  borough  rate  obtained  a  summons  against  a 
ratepayer  in  arrear.  In  so  doing  he  acted  in  the 
discharge  of  his  duty,  bat  on  his  own  responsibility 
and  without  oonsnlting  the  town  oounciL  At  the 
hearing  the  justices  dismissed  the  summons,  on 
the  ground  that  one  of  the  sitting  magistrates, 
being  a  town  councillor,  was  thereby  disqualified 
from  adjudicating  upon  the  summons.  On  motion 
for  a  mandamus  to  tne  justices  to  hear  and  adjudi- 
cate on  the  summons  : — Held,  that  there  was  no> 
ground  for  supposing  either  substantial  interest 
or  likelihood  of  bias,  and  consequently  no  dis- 
qualification,   lb. 

Pecuniary  Intcrtst  as  Batepayer.] — A  justice 
of  the  peace  attended  a  vestiy  meeting,  called 
by  the  district  surveyor,  at  which  he  proposed  a 
resolution  that  S.  should  be  called  upon  to  remove 
an  alleged  nuisance  left  by  the  side  of  a  highway. 
Proceedings  were  thereafter  takda  by  the  district 
surveyor,  and  the  justice  heard  and  adjudicated 
upon  a  summons  against  S.  for  non-removal  of 
the  said  nuisance.  The  order  made  by  the 
justice  directed  that  the  matter  deposited,  beinp 
soil  and  compost,  should  be  sold  ana  the  proceeds- 
applied  to  the  repair  of  the  highways : — ^Hdd, 
that  the  order  must  be  quashed,  for  that  the- 
justice  was  disqualified  from  sitting  to  hear  the 
summons,  not  only  on  account  of  the  part  he 
had  taken  at  the  vestry  meeting,  but  also  because 
he  was  pecuniarily  interested  as  a  ratepayer  in 
the  result  of  the  order.  Reg,  v.  OaUford,  61 
L.  J.,  M.  0.  60 ;  [1892]  1  Q.  B.  381 ;  66  L.  T.24  ; 
66  J.  P.  247. 

A  justice  is  not  disqualified  from  acting  at 
special  sessions  in  the  determination  of  a  rating 
appeal  by  reason  of  the  fact  that  he  is  a  ratepayer 
in  the  parish  in  which  the  rate  appealed  against 
was  made.  Reg.  v.  BoUngbroke  (in&a)  fol- 
lowed. Workington  Overeeere,  JSx  parte,  [1894] 
1  Q.  B.  416;  9  R.  136;  70  L.  T.  143;  42  W.  R. 
177 ;  68  J.  P.  381— C.  A. 

Sect.  1  of  IG  Geo.  2,c.  18,  has  not  been  repealed' 
by  s.  6  of  the  Union  Assessment  Commitment 
Amendment  Act,  1864.  Justices  in  special 
sessions  can,  therefore,  hear  appeals  against  rates 
made  by  a  parish  though  they  are  themselves 
ratepayers  in  the  same  parish.  Reg.  v.  Boling- 
broke,  62  L.  J.,  M.  C.  180 ;  [1893]  2  Q.  B.  347;. 
6  R.  636 ;  69  L.  T.  717 ;  42  W.  R.  128 ;  58  J.  P. 
118. 

Xember  of  Authority  by  whom  Proceedinga  • 
Instituted.] — By  a  local  act  for  the  improvement 
of  a  borough,  the  corporation  was  made  the 
authority  for  the  execution  of  the  act,  with 
power  to  direct  prosecutions  for  this  purpose. 
An  information  for  an  offence  under  the  act 
having  been  preferred  by  an  officer  on  beludf  of 
the  corporation,  a  summons  was  issued  upon  it 
by  a  justice,  who  was  also  an  alderman  and 
member  of  the  corporation,  but  came  on  for 
hearing   before   justices,  none  of   whom  were- 
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connected  with  the  corporation: — Held,  not- 
withstanding, that  such  justices  could  not  pro- 
ceed with  the  hearing  of  the  summons,  for  it 
had  been  issued  by  one  who  was  Tirtaallj 
prosecutor.  Beg.  t.  Oibhtm,  6  Q.  B.  D.  168;  29 
W.  R.  442. 

Hvisanee.] — Complaint  haying  been  made 

to  the  local  gOYcmment  board  of  anvdsance  upon 
premises  belonging  to  B.,  in  the  borough  of  W., 
the  board  commuxiicated  with  the  town  council 
of  W.,  who  were  the  urban  sanitary  authority 
under  the  Public  Health  Act,  1875,  and  required 
them  to  abate  the  nuisance.  The  council  haying 
made  inquiries,  passed  a  resolution  that  steps 
diould  be  taken  for  the  removal  of  the  nuisance, 
and  took  out  a  summons  against  B.  At  the 
hearing  an  order  for  the  abatement  of  the 
nuisance  was  made.  Two  justices  who  were 
present  were  members  of  the  town  council  when 
the  resolution  was  passed: — Held,  that  the 
councillors  who  were  justices  had  such  an  in- 
terest as  might  give  them  a  bias  in  the  matter, 
that  consequently  they  ought  not  to  have  sat  as 
justices  upon  the  hearing  of  the  summons,  and 
that  a  rule  for  a  certiorari  to  quash  the  order 
must  be  made  absolute.  Reg.  y.  Milledge,  48 
L.  J.,  M.  G.  189 ;  4  Q.  :6.  D.  882 ;  40  L.  T.  748  ; 
27  W.  R.  669. 


Xzposore  of  Xeat  unflt  for  Tood.] — By 


s.  258  of  the  Public  Health  Act,  1875,  "No 
justice  of  the  peace  shall  be  deemed  incapable  of 
acting  in  cases  arising  under  this  act  by  reason 
of  his  being  a  member  of  any  local  authority." 
In  the  borough  of  Wakefield  the  sanitary  com- 
mittee of  the  town  council,  who  were  the  local 
authority  under  the  Public  Health  Act,  1876, 
passed  a  resolution  directing  the  town  clerk  to 
prosecute  S.  for  exposing  for  sale  meat  unfit  for 
bnman  food,  contmry  to  the  provisions  of  the 
act,  and  at  the  hearing  of  an  iniformation  laid  in 
pursuance  of  this  resolution  S.  was  convicted 
before  four  justices  of  the  borough,  who  imposed 
a  penalty  upon  him.  One  of  the  justices  was  a 
member  of  the  sanitary  committee,  and  had  been 
present  at  the  meeting  at  which  the  resolution 
was  passed : — ^Held,  that  s.  258  did  not  remove 
the  disqualification  which  attached  to  the  justice 
by  reason  of  his  having  acted  as  a  member  of  the 
sanitary  committee  in  directing  the  prosecution, 
and  that  a  rule  for  a  certiorari  to  bring  up  and 
quash  the  conviction  must  be  made  absolute. 
Jieg,  V.  Lee,  9  Q.  B.  D.  894;  SO  W.  R.  760;  47 
J.  P.  118. 

Xembar  of  Ooantj  Tinaaee  Committee  — 
Ooispayer— Obstniotion  of  Highway.] — ^A  person 
was  convicted  on  two  separate  occasions  for 
obstructing  a  highway.  One  of  the  justices  who 
adjudicated  was  a  member  of  the  finance  com- 
mittee of  the  county  of  Dublin,  and  also  a 
cesspayer.  The  complainant  was  the  district 
surveyor,  an  officer  of  the  grand  jury  having 
a  statutory  duty  of  reporting  generally  on  the 
state  of  all  roads,  and  the  name  and  description 
of  all  persons  prosecuted  by  him  for  any  injury 
to  any  road,  or  like  offence,  and  the  result  of 
such  prosecution,  and  generally  on  all  matters 
and  things  which  mi^t  be  given  to  him  in 
charge  by  the  finance  committee.  Thesre  was 
evidence  that  the  first  prosecution  was  under- 
taken by  him  in  obedience  to  a  direction  from 
the  finance  committee  to  take  steps  to  have 
the  obstruction  removed,  but  that  the  subsequent 
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prosecution  was  undertaken  by  him  on  his  own 
responsibility,  and  that  the  justice  of  the  peace 
in  question,  when  adjudicating  in  the  cases,  was 
not  aware  that  any  directions  had  been  given  to 
the  complainant : — ^Held,  that  the  justice  was 
not  disqiuilified  either  by  his  being  a  member  of 
the  finance  committee,  as  that  committee  could 
not  be  considered  as  being  directly  or  indirectly 
the  prosecutors,  or  his  being  a  cesspayer,  even 
assuming  that  the  costs  of  such  a  prosecution 
were  to  be  paid  out  of  the  county  funds.  Beg. 
V.  JHOflin  County  JJ.,  [18941  2  Ir.  B.  527. 

Cp.  AUinson  v.  Oenerat  Medical  Qmncil, 
63  L.  J.,  Q.  B.  584 ;  [1894]  1  Q.  B.  750 ;  9  R. 
217  ;  70  L.  T.  471 ;  42  W.  R.  289  ;  68  J.  P.  542 
— C.  A. ;  post,  Medicine. 

Chaimaa  of  Local  Board— Legal  Proeeedlagt 
pending — ^Pollution  of  Riyor.] — Legal  proceed- 
ings had  been  taken  by  one  local  board  against 
another  in  consequence  of  the  discharge  of 
sewage  into  a  river  by  H.,  who  had  contracted 
with  one  of  the  boards  to  take  the  sewage  of  its 
district  for  manuring  his  farm.  H.  having  been 
summoned  before  justices  for  pollution  of  the 
river  the  proceedings  between  the  boards  were 
suspended,  by  the  mutual  consent  of  their  chair- 
men, until  the  result  of  the  summons  against  H. 
could  be  seen.  H.  was  ordered  to  pay  a  sum  of 
money  by  a  bench  upon  which  both  such  chair- 
men sat: — ^Held,  that  the  order  upon  him  was 
bad.  Beg.  v.  Meyer,  1  Q.  B.  D.  173 ;  34  L.  T.  247  ; 
24  W.  R.  392. 

Xember  of  Wateh  Committoo.] — ^A  borough 
magistrate  of  a  town  which  has  a  municipal 
corporation,  of  the  watch  committee  of  which  he 
is  a  member,  is  not  thereby  disqualified  from 
adjudicating  upon  an  information  instituted  with 
the  sanction  of  such  watch  committee,  even 
though  the  fine  imposed  in  the  case  goes  into  the 
borough  fund.  Beg.  v.  Pettitmangin,  4  B.  &  S. 
921 ;  33  L.  J.,  M.  C.  99,  n. ;  9  L.  T.  683. 

Xember  of  Board  of  Conieryaton  —  Salmoa 
Fishery.] — A  member  of  a  board  of  conservators, 
who  was  also  a  justice  of  the  peace,  was  present 
at  a  meeting  of  the  board  when  a  resolution  was 
passed  directing  a  prosecution  against  the  defen- 
dant S.  for  violating  certain  provisions  of  the 
Salmon  Fishery  Acts,  and  voted  in  favour  of  the 
resolution.  He  afterwards  sat  as  one  of  three 
justices  to  hear  the  case,  when  S.  was  convicted : 
— Held,  that  he  was  disqualified  from  sitting  to 
hear  the  charge  by  reason  of  his  having  voted  in 
favour  of  the  resolution  directing  the  prosecution, 
and  that  the  disqualification  was  not  affected  by 
the  provisions  of  s.  61  of  the  Salmon  Fishery 
Act,  1866.  Beg.  v.  Henley,  61  L.  J.,  M.  C.  135  ; 
[1892]  1  Q.  B.  504  ;  66  L.  T.  675 ;  40  W.  R.  383  ; 
17  Cox,  0.  0.  518  ;  56  J.  P.  891. 

Xamber  of  Bahnon  lishery  Landowners 
Atsooiation.]~On  the  23rd  of  February,  1861, 
H.  was  convicted  on  an  information  laid  against 
him  by  a  superintendent  watcher  appointed  by 
a  salmon  fisnery  landowners*  association,  under 
24  &  25  Vict.  c.  109,  s.  20.  The  convicting 
justices  were  members  of  the  association,  and 
one  of  them  was  a  member  of  the  committee,  and 
had  be^i  present  at  the  meeting  of  the  association 
which  authorised  proceedings  to  be  taken  against 
H. : — ^Held,  that  the  conviction  was  bad  on  the 
ground  of  interest  in  the  justices.  Beg.  v.  Allan 
or  Hodgeon,  4  B.  &  S.  916  ;  8aL.  J.,  M.  0.  98  ;  10 
Jur.  (N.8.)  796  ;  9  L.  T.  761 ;  12  W.  R.  422. 
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Interest  in  Fiehery.] — ^Where  a  complainant 
had  a  right  of  fishery,  under  a  lease  from  the 
mayor,  sddermen  and  burgesses  of  a*  borough, 
under  the  corporate  seal,  in  which  was  contained 
a  proyiso  that  the  mayor,  aldermen  and  coun- 
cillois  for  the  time  being  might  fish  at  their  free 
will  and  pleasure,  but  the  lease  had  not  been 
executed,  nor  any  counterpart,  by  the  lessee  : — 
Held,  that  the  justices,  one  of  whom  was  mayor, 
and  the  other  aldermen  of  the  borough,  were  not 
disqualified  from  hearing  and  deciding  the  com- 
plaint by  reason  of  any  interest  in  the  matter. 
JBHiller  v.  JBrawn,  3  New  Sess.  Gas.  603. 

• 

Shareholder — ^Railway.] — Justices  who  were 
shareholders  in  a  railway  company,  convicted  a 
man  of  travelling  on  the  railway  with  an  improper 
ticket : — Held,  that  the  fact  of  their  being  share- 
holders, however  slight  their  interest  might  have 
been,  disqualified  them  from  so  acting.  Beff,  v. 
Hammond,  9  L.  T.  423. 

Shipping  Company.] — Semble,  the  fact 

that  justices  are  shareholders  in  shipping  com- 
panies, the  ships  of  which  were  insured  by  asso- 
ciations that  were  members  of  a  federation  in 
which  the  prosecutor  was  agent,  is  not  sufficient 
to  disqualify  the  justices  on  ike  ground  of  interest 
or  bias.  Jteg.  v.  Metckenzie^  61  L.  J.,  M.  C.  181 ; 
[1892]  2  Q.  B.  519  ;  5  R.  10  ;  67  L.  T.  201 ;  41 
W.  R.  144  ;  17  Cox,  C.  C.  642  ;  56  J.  P.  712. 

Licensing — Application  for  Renewal — Circnlar 
sent  to  Magistrates  to  attend.] — The  justices  of 
the  Tower  division  of  the  county  of  London 
refused  to  renew  a  licence  to  a  certain  public- 
house.  Against  their  decision  E.,  an  aggrieved 
party,  appealed  to  quarter  sessions.  Prior  to  the 
hearing  of  the  appeal  the  chairman  of  the  Tower 
-bench  issued  a  circular  to  all  the  magistrates 
of  the  county  of  London,  requesting  them  to 
attend  on  the  day  fixed  for  hearing  the  appeal, 
and  informing  them  that  on  that  day  six  appeals 
relating  to  one  licensed  house  in  the  Tower 
division  would  be  heard.  The  appeal  was  heard 
and  dismissed.  K.  then  obtained  a  rule,  directed 
to  the  justices  of  the  county  of  London,  to  shew 
cause  why  their  decision  dismissing  the  appeal 
should  not  be  set  aside  on  the  ground  of  bias : — 
Held,  that  as  the  circular  did  not  ask  those  justices 
who  attended  to  vote  in  any  particular  way,  and  as 
no  interested  justices  took  part  in  the  proceedings 
except  as  mere  spectators,  the  proceedings  were 
not  vitiated,  and,  therefore,  a  mandamus  ought 
not  to  issue  commanding  the  justices  to  hear  and 
determine  the  application.  Beg.  v.  London  JJ,, 
Kerfoot,  Ex  parte,  45  W.  R.  58  ;  60  J.  P.  726. 

Xemher  of  Committee  negotiating  for 

Pnrcliase.] — The  corporation  of  S.  acquired  for 
improvement  purposes  a  licensed  house,  and 
appointed  a  committee  for  the  purpose  of  nego- 
tiating the  disposal  of  the  premises.  T.,  an 
alderman,  was  a  member  of  this  committee.  The 
negotiations  ended  in  the  licensed  premises  being 
sold  and  the  licence  becoming  me^ed  in  that  of 
other  premises  should  the  licence  of  those  oUier 
premises  be  granted.  The  sale  was  to  be  nidi 
and  void  if  the  licence  was  not  granted.  T. 
afterwards  sat  as  a  justice  when  an  order  of  the 
licensing  committee  sanctioning  the  provisional 
removal  of  the  licence  was  confirms! : — Held, 
that  T.  was  not  disqualified  by  interest  or  bias. 
Beg,  v.  StQckpoH  Jj,,  60  J.  P.  552. 


Owner  of  Licensed  Honse.] — W.  having 

applied  to  the  licensing  justices  for  a  licence  for 
a  new  hotel,  and  the  three  justices  who  were 
sitting  having  refused  it,  afterwards  applied  to 
the  court  for  a  mandamus  to  have  the  case  heard 
again  on  the  ground  that  B.,  one  of  the  justices, 
was  interested  as  owner  in  one  of  the  licensed 
houses  near  the  proposed  hotel.  The  affidavits 
shewed  that  B.*s  wife  had  succeeded  to  the 
licensed  house,  and  was  tenant  for  life,  but  it 
was  a  small  house  without  hotel  accommoda- 
tion, and  not  likely  to  be  injured  by  the  new 
licence  being  granted :  —  Held,  (a)  that  a 
mandamus  could  not  be  granted  because  the 
decision  not  having  been  set  aside  or  quashed  on 
certiorari,  the  case  could  not  be  heard  again  ;  (b) 
If  a  qertiorari  were  applied  for,  the  affidavits 
ought  to  state  that  the  party  applying  and  his 
soUcitor  did  not  know  at  the  time  that  one  of  the 
justices  was  interested.  Beg,  v.  Kent  JJ,,  44 
J.  P.  298. 

After  making  Order  under  Bogs  Act,  1871.] — 
Three  justices  who  were  members  of  the  town 
council  of  a  borough,  and  as  such  had  taken  an 
active  part  in  the  making  of  an  order  under  the 
Dogs  Act,  1871  (34  &  35  Vict.  c.  56),  sat  to  hear 
a  complaint  of  non-observance  of  the  order : — 
Held,  that  they  had  no  such  interest  in  the 
subject-matter  as  to  oust  their  jurisdiction.  Beg, 
V.  Huntingdon  JJ.,  4  Q.  B.  D.  522. 

Commoner.] — ^A  commoner  of  Rpping  Forest, 
who  objected  to  the  proceedings  of  the  corpora- 
tion of  London  as  owners  of  the  forest,  removed 
and  destroyed  their  notice-boards  and  gave  them 
warning  that  he  should  remove  their  fences  and 
other  obstructions.  The  corporation  promptly 
commenced  an  action  against  him  and  obtained 
an  injunction  to  restrain  him  from  carrying  out 
his  threats.  They  also  summoned  him  imder 
24  k  26  Vict  c.  97,  s.  62,  for  destroying  their 
boards.  At  the  hearing  of  the  summons  before 
two  justices,  the  applicant  objected  to  one  of 
them  on  the  ground  that  he  was  disqualified  by 
interest  in  adjudicating  on  the  summons.  This 
justice  had  made  an  affidavit  on  behalf  of  the 
corporation  in  the  action,  in  which  he  stated 
that  he  was  a  commoner,  and  that  the  corpora- 
tion had  by  their  proceedings  rendered  the 
forest  better  fitted  for  the  use  of  the  commoners 
and  the  public.  The  applicant  also  objected 
that  no  leave  of  the  Epping  Forest  Commis- 
sioners had  been  obtained  under  35  &  36  Vict, 
c.  95,  s.  3,  for  this  prosecution.  The  justices 
overruled  these  objections  and  convicted  the 
applicant : — ^Held,  that  the  justice  was  not  dis- 
qualified from  adjudicating  on  this  summons; 
that  no  leave  of  the  commissioners  was  required 
for  a  criminal  prosecution ;  and  that  the  con- 
viction was  right.  Beg.  y.  Aloook,  (MUon,  Ex 
parte,  37  L.  T.  829. 

GhnrehwardeiL  —  Order    of    Removal.]  —  A 

churchwarden  cannot  act  as  a  magistrate  in 
making  an  order  for  the  removal  of  a  person 
from  his  own  parish.  His  disqualification  arises 
not  from  interest,  but  because  he  acts  both  as 
complainant  and  judge.  Bex  v.  Greai  Yarmouth 
CInhabitante),  6  L.  J.  (0.8.)  M.  C.  78. 

Sherift] — A  justice  of  the  peace  who  is 
appointed  sheriff  cannot,  during  his  year  of  office, 
act  as  a  justice  of  the  peace  for  the  county  of 
which  he  is  sheriff.    This  disqualification  extends 
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to  financial  matters  or  county  business,  as  well 
as  to  criminal  questions.  ColviUe^  Ex  parte^  45 
L.  J.,  M.  G.  108  ;  1  Q.  B.  D.  133 ;  24  W.  R.  456. 

Coroner.] — A  justice  of  the  peace  does  not 
l)ecome  disqualified  from  acting  as  such  by  reason 
of  his  being  elected  coroner  for  the  county  or 
division  for  which  he  so  acts  as  justice.  Davis 
▼.  Pemhrokeshire  J  J,,  7  Q.  B.  D.  513. 

Clerk  of  Peaee.] — ^A  person  holding  the  com- 
mission of  the  peace  was  appointed  clerk  of  the 
peace,  and  acted  in  both  capacities  for  the  same 
county: — Held,  that  the  appointment  to  the 
clerkship  of  the  peace  did  not  vacate  the  com- 
mission of  the  peace.  Forbes  t.  JJoyd,  Ir.  B.  10 
O.  L.  552. 

Xember  of  Friyileged  Clais — Person  eharged 
-with  Contravention  of  Privilegei.] — ^A  justice, 
.  who  is  a  member  of  a  small  class  of  privileged 
persons,  is  disqualified  from  adjudicating  in  pro- 
ceedings taken  against  a  person  for  an  infringe- 
ment of  the  privileges  of  such  class.  Therefore, 
a  justice  who  is  a  licensed  pilot  cannot  adjudicate 
•on  a  complaint  against  an  unlicensed  pilot  for 
a  contravention  of  s.  361  of  the  Merchant 
Shipping  Act,  1854.  Meg.  v.  JBtufgini^  Clancy^ 
Ex  parte,  64  L.  J.,  M.  C.  149  ;  [1895]  1  Q.  B. 
663 ;  15  R.  203  ;  72  L.  T.  193 ;  43  W.  R.  329  ; 
59  J.  P.  104. 

Snbseriber  to  the  Proieentlng  Sooiety.] — 
The  applicant  had  been  convicted  and  fined  for 
-cruelty  to  a  horse,  upon  the  prosecution  of  an 
officer  of  the  Royal  Society  for  the  Prevention  of 
Cruelty  to  Aniinals.  Some  of  the  justices  who 
heard  the  summons  and  took  part  in  the  con- 
viction were  subscribers  to  a  branch  of  the  said 
society,  which  received  subscriptions  in  the 
<x>untry  and  forwarded  them  to  the  society's 
office  in  London.  All  prosecutions  by  the  society 
were  directed  by  the  secretary  or  committee  in 
London,  and  no  subscribers  had  any  authority 
•over  or  responsibility  for  such  prosecutions,  and 
the  society  never  accepted  any  part  of  the 
'  penalties  infiicted  under  the  Cruelty  to  Animals 
Prevention  Act,  1849,  ss.  2,  18,  21 ; — Held,  upon 
A  rule  for  a  certiorari,  that  there  was  nothing  in 
these  facts  to  create  a  real  bias  in  the  minds  of 
the  justices  which  could  amount  to  a  disqualify- 
ing interest.  Reg.  v.  Deal  Qfrporation,  45 
L.  T.  439  ;  30  W.  R.  154  ;  46  J.  P.  71.  Cp.  Reg. 
V.  St.  Albans  iBUhop'),  9  Q.  B.  D.  454  ;  46  L.  T. 
692. 

Xember  of  Incorporated  Law  Society — Pro- 
ioeedingf  againet  Unqualified  Person  acting  as 
'  Solieitor.] — In  proceedings  taken  at  the  instance 
of  the  Council  of  the  Incorporated  Law  Society 
against  an  unqualified  person  for  acting  as  a 
solicitor  a  justice  is  not  disqualified  from 
adjudicating  by  reason  of  the  fact  that  he  is  a 
member  of  the  Incorporated  Law  Society.  Reg. 
V,  Burton,  Young,  Ex  parte,  66  L.  J.,  Q.  B.  831  ; 
[18971  2  Q.  B.  468  ;  77  L.  T.  364  ;  46  W.  R.  127  ; 
«1  J.  P.  727. 

Litigant  in  eimilsr  Caees.] — At  a  special 
sessions  for  appeals  against  a  poor-rate,  the 
chairman  of  the  magistrates,  who  was  himwplf 
appellant  in  one  of  the  cases  for  hearing,  took 
part  in  the  decision  of  all  the  cases  except  his 
own.  When  his  own  case  was  called  on,  he  left 
the  bench  and  went  to  the  body  of  the  court 


and  conducted  the  case  himself.  On  a  rule  for 
a  certiorari  to  bring  up  all  the  orders  for  the 
purpose  of  quashing  Uiem :  —  Held,  that  the 
chairman,  being  a  litigant  in  a  matter  similar 
to  the  other  matters  before  the  court,  was  dis- 
qualified from  acting  as  a  justice,  and  that  the 
orders  were  bad.  Reg.  v.  Great  Yarmouth  J  J., 
51  L.  J.,  M.  C.  39  ;  8  Q.  B.  D.  625  ;  30  W.  R.  460. 

Preience  of  Disqualified  Jnetiee—Taking  Part 
in  BiBonsiion.] — At  the  hearing  and  determina- 
tion of  an  appeal  against  a  refusal  to  grant  an 
excisable  licence,  one  of  the  justices  who 
refused  the  licence  was  present  on  the  bench, 
and  during  the  hearing  conversed  with  some  of 
the  magistrates.  His  affidavit  stated  that  he 
did  not  recollect  being  present  at  the  hearing 
or  determination  of  the  appeal,  nor  conversing 
with  any  of  the  magistrates  hearing  the  appeal ; 
and  that  he  did  not  converse  with  them  on  any 
matter  relating  to  the  appeal,  nor  act  in  the 
hearing  or  determination  of  the  appeal : — Held, 
nevertheless,  that  being  present,  he  formed  part 
of  the  court,  and  therefore  the  order  of  sessions 
was  invalid.  Reg.  v.  Surrey  J  J,,  1  Jur.  (N.s.) 
1138  ;  4  W.  R.  86. 

If  any  one  of  the  magistrates  hearing  a  case 
at  sessions  is  interested  in  the  result,  the  court 
is  improperly  constituted,  and  an  order  made  in 
the  case  will  be  quashed  on  certiorari.  Reg.  v. 
Hertfordshire  JJ.,  6  Q.  B.  753  ;  1  New  Sess, 
Cas.  490  ;  14  L.  J.,  M.  C.  73  ;  9  Jur.  424. 

It  is  no  answer  to  the  objection,  that  there 
was  a  majority  in  favour  of  the  decision,  with- 
out reckoning  the  vote  of  the  interested  party, 
nor  that  the  interested  party  withdrew  t)cfore 
the  decision,  if  he  appears  to  have  joined  in  dis- 
cussing the  matter  with  the  other  magistrates. 
lb. 

At  the  hearing  of  a  summons  for  an  offence 
under  the  Fishery  Acts,  one  of  the  magistrates 
was  interested  in  the  decision  and  sat  on  the 
bench.  He  stated  openly  in  court  that  he  should 
take  no  part  in  the  hearing  of  the  case,  bat  he 
made  an  observation  in  the  course  of  the  case 
that  he  could  prove  a  material  fact  in  contro- 
versy. He  also  remained  and  was  present  at  the 
consultation  of  the  magistrates.  He  stated  that 
he  took  no  other  part  in  the  matter,  and  did  not 
vote  on  the  decision  : — Held,  that  he  took  such 
a  part  in  the  hearing  as  invalidated  the  conviction. 
Reg.  V.  O'&rady,  7  Cox,  C.  C.  247. 

Where,  at  the  quarter  sessions,  some  of  the 
justices  voted  in  support  of  an  order  in  which 
they  were  interested  : — Held,  that  the  court  was 
improperly  constituted,  and  a  case  of  malversa- 
Uoa  made  out ;  and  the  oixler,  having  been 
removed  notwithstanding  a  statute  taking  away 
certiorari,  was  quashed.  Reg.  v.  CheUeiiliam 
Paving  Commissi^mers,  1  G.  &  D.  167 ;  1  Q.  B. 
467  ;  iO  L.  J.,  M.  C.  99. 

At  the  hearing  of  an  appeal  against  an  order  of 
removal,  one  of  the  justices  present  was  a  rate- 
payer in  the  appellant  parish.  During  the  hear- 
ing his  presence  was  objected  to  by  the  appellants, 
whereupon  the  chairman  stated  that  he  would 
take  no  part  in  the  hearing  or  decision  of  the 
appeaL  Subsequently  he  pointed  out  documents 
and  made  observations  to  the  chairman,  but  the 
affidavits  of  the  justices  stated  that  he  took  no 
part  in  the  decision  of  the  appeal : — Held,  that 
his  presence  vitiated  the  order  of  sessions.  Reg. 
V.  Suffolk  JJ.,  18  Q.  B.  416  ;  21  L.  J.,  M.  C.  169  ; 
16  Jur.  612.  See  Reg.  v.  Surrey  JJ,  1  B.  C.  C. 
70  ;  21  L.  J.,  M.  C.  195 ;  16  Jur.  641. 
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On  the  hearing  of  an  appeal  from  a  oonyiction 
and  sentence  of  imprisonment  at  petty  sessions, 
one  of  the  magistrates  who  had  adjudicated  in 
the  court  below  took  his  seat  on  the  bench  and 
remained  tiiere  until  the  appeal  was  decided, 
and  was  consulted  as  to  the  number  of  magis- 
trates who  took  part  in  the  decision  appealed 
from,  and  their  unanimity,  but  he  did  not  other- 
wise take  part  in  the  hearing  of  the  appeal : — 
Held,  -  Bumcient  to  invalidate  the  proceedings, 
and  to  entitle  the  prisoner  to  be  discharged  on 
habeas  corpus,  klarhe,  Ex  parte^  26  L.  R., 
Ir.  1. 

The  mere  presence  on  the  bench  of  an  interested 
magistrate  during  part  of  the  hearing  of  an  appeal 
is  not  sufficient  ground  for  setting  aside  an  order 
of  sessions  made  on  such  hearing,  tCit  is  expressly 
shewn  ttiat  he  took  no  part  in  Sxe  hearing,  came 
into  court  for  a  different  purpose,  and  did  not  in 
any  way  influence  the  decision.  Jteg.  t.  ZontUm 
JJ.,  18  Q.  B.  421,  n. 

If  a  disqualified  justice  sits  upon  the  bench, 
the  order  or  conyiction  by  his  fellow-justices  will 
be  quashed,  although  the  disqualified  justice  may^ 
not  have  signed  such  order  or  conviction.  B^g. 
V.  Metier,  1  Q.  B.  D.  173  ;  34  L.  T.  247  ;  24  W.  R. 
392. 

A  justice,  having  an  Interest  in  the  matter 
under  adjudication,  sat  close  to  the  bench. 
During  the  hearing  a  communication  in  writing 
passed  between  him  and  one  of  the  adjudicating 
justices  ;  he  was  also  alleged  to  have  interrupted 
a  witness,  and  that  before  the  hearing  he  had 
discussed  the  subject-matter  of  the  dispute  with 
one  of  the  justices.  It  having  been  shewn  that 
the  contents  of  the  note  passing  between  the 
particular  justice  and  the  bench  had  not  and 
could  not  have  had  any  infiuence  on  the  decision 
(which  was  a  conviction  of  the  defendant),  and 
the  other  allegations  having  been  disproved,  the 
court  refused  to  interfere  with  the  conviction, 
but  having  regard  to  the  need  for  explanation  of 
the  primA  facie  aspect  of  the  case,  the  rule  for  a 
certiorari  was  discoai*ged  without  costs.  Rog^  v. 
Budden,  60  J.  P.  166. 

Jnstioe  taking  active  Part  in  Befending 
Appeal.] — Where  a  justice  of  the  peace  is  shewn 
to  have  taken  an  active  part  in  defending  an 
appeal  against  a  decision  of  which  he  approves, 
but  to  which  he  was  no  party,  he  is  disqualified 
on  the  ground  of  probability  of  bias  from  taking 
part  in  deciding  the  appeaL  Beg,  v.  Cumberland 
JJ,,  58  L.  T.  491 ;  52  J.  P.  602. 

Jnstiee  giving  Adyiea  — Attempt  to  bring 
about  Settlement] — A  magistrate,  who  was  a 
surgeon,  attended  a  patient  professionally  for 
injury  caused  by  an  assault.  He  endeavoured 
to  induce  his  patient  not  to  prosecute  for  the 
assault,  and  conveyed  to  him  a  message,  sent  by 
the  person  who  had  committed  the  assault,  offer- 
ing an  apology  and  suggesting  a  settlement.  A 
summons  was  issued  for  the  assault,  the  magis- 
trate was  subpoenaed  toi  give  evidence  for  the 
prosecution,  and  a  writ  of  prohibition  was 
obtained  to  prohibit  him  from  sitting  at  the 
hearing.  The  magistrate  moved  to  set  aside  the 
prohibition : — Held,  that  the  acts  of  the  magis- 
trate did  not  shew  that  he  had  such  a  substantial 
interest  in  the  result  as  to  make  it  likely  that  he 
would  have  a  bias,  and  that  the  fact  of  his  being 
subpoenaed  did  not  disqualify  him  from  sitting, 
and  therefore  the  prohibition  must  be  set  aside. 
Beg.  V.  Farrant,  57  L.  J.,  M.  C,  17  ;  20  Q.  B.  D. 


58  ;  57  L.  T.  880 ;  36  W.  R.  184 ;  52  J.  P.  116. 
Cp.  Fobbing  Qtmmisshners  v.  Beg.,  56  L.  J.,  M.  C. 
1  ;  11  App.  Cas.  449  ;  55  L.  T.  493  ;  34  W.  B.  721  ; 
51  J.  P.  227— H.  L.  (E.) 

Jnstiee  Bvmmonod  m  Wltnots.] — ITi>on  the 
trial  of  a  parish  appeal  C,  one  of  the  justices, 
not  a  ratepayer,  was  summoned  as  a  witness, 
and  sat  upon  the  bench,  and  in  the  course  of 
the  proceedings  suggested  audibly  certain  facta 
to  the  chairman :  —  Held,  that  the  order  in 
sessions  was  good,  as  it  did  not  appear  that  C. 
had  acted  judicially  or  done  more  than  a  witness 
might  properly  do.  Beg.  v.  Middlesex  JJ.,  2  W.  B. 
459. 

The  mere  &ct  of  a  subpoena  having  been 
served  on  a  magistrate  to  give  evidence  in  a 
particular  case,  does  not  disqualify  him  from 
sitting  as  a  magistrate  in  the  hearing  and 
adjudication  of  that  case.  Beg.  v.  Tooke,  32 
W.  R.  753 ;  48  J.  P.  661.  See  also  Beg.  v. 
jFbrrafff ,  supra. 

Taking  Indemnity.  ] — Semble,  that,  on  deciding 
a  case,  magistrates  ought  not  to  take  an  indem- 
nity, as  it  has  the  effect  of  enabling  them  to 
decide  more  safely  in  favour  of  a  party  who  is 
able  to  give  an  indemnity,  than  of  one  who 
cannot  do  so.    SeLxcood  v.  Mount,  9  Gar.  &  P.  75. 

Clerk  to  Jnitloes  acting  tf  Bolieitor.] — ^The 
clerk  to  the  justices  should  not  act  as  solicitor 
for  one  of  the  parties  on  a  prosecution  before  his 
own  bench  of  justices,  but  such  an  interest  in 
the  derk  does  not  affect  the  jurisdiction  of  the 
bench.    Beg,  v.  Brahenridge,  48  J.  P.  293. 

Waiver  of  Objection.] — ^Where  on  the  hearing 
of  an  appeal  one  of  the  justices  taking  part  in 
the  decision  is  an  interested  party,  this  court 
will  grant  a  certiorari  to  bring  up  the  order  of 
the  justices  and  quash  it,  the  application  for  the 
certiorari  being  made  by  the  attorney  for  the 
unsuccessful  psui^yi  although  he  was  at  the  trial 
and  it  is  shewn  by  affidavits  that  he  must  have 
known  of  the  interest  of  such  justice,  and  did 
not  object  to  his  remaining  on  the  bench.  Beg. 
V.  Cambridgeshire  JJ.,  3  W.  R,  418. 

H.  was  convicted  under  7  &  8  G«o.  4,  c  30 
(the  Malicious  Trespass  Act),  by  justices  who 
were  personally  interested.  H.  was  represented 
by  an  attorney,  and  neither  H.  nor  his  attorney 
made  any  objection  to  the  justices  at  the  time  of 
the  conviction.  There  being  no  affidavit  that  H. 
and  his  attorney  were  ignorant  of  the  justices' 
interest  at  the  time  of  the  conviction,  the  court 
refused  to  quash  the  conviction.  Beg.  v.  Hunt- 
ingtau)er(iord)j  or  Biehmond  JJ.,  8  Cox,  G.  G. 
314 ;  8  W.  R.  562  ;  2  L.  T.  373.  See  Beg.  v. 
Kent  JJ.,  ante,  col.  548. 

Before  the  sessions  were  held  the  appellants 
gave  notice  to  the  derk  of  the  justices  that 
objection  wotdd  be  made  '*  if  any  justices  who 
were  rated  In  Yarmouth  heard  the  appeals." 
At  the  hearing  this  objection,  and  no  other,  was 
made,  and  it  was  overruled  by  the  justices  :•— 
Held,  that  the  appellajits  were  not  precluded  by 
the  form  of  their  notice  from  contending,  in 
support  of  the  rule  for  a  certiorari,  that  the 
chairman,  even  if  not  disqualified  by  reason  of 
his  being  rated,  was  disqualified  by  reason  of  his 
being  himself  a  litigant ;  although  this  latter 
objection  was  not  specifically  mentioned  in  the 
notice  or  made  before  the  justices.  Beg.  v.  Oreat 
Yarmmtth  JJ.,  51  L.  J.,  M.  G.  39 ;  8  Q.  B.  D. 
525  ;  30  W.  R.  460. 
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Where  a  justice  has  an  interest  on  public 
grounds  as  to  make  a  real  bias  reasonably 
probable,  complainants  bj  acquiescing  in  his 
sitting  and  adjudicating  on  the  case,  are  pre- 
cluded from  relying  on  this  objection.  iZw.  v. 
AntHm  JJ,,  [1895]  2  Ir.  R.  603. 


Under  Bailwayi    Claniet   Aot.1— The 

Bailways  Clauses  Act  (8  &  9  Vict,  a  20),  s.  3, 
defines  *'  justice  "  as  a  justice  of  the  peace  for 
the  county,  &c.,  in  which  the  matter  requiring 
the  cognisance  of  such  justice  shall  arise,  and 
who  shall  not  be  interested  in  the  matter : — 
Held,  in  proceedings  before  such  a  justice,  it  is 
not  necessary  to  negative  the  fact  that  he  is 
interested,  and  the  objection  may  be  waived  by 
the  party  against  whom  the  interest  is  alleged  to 
exist.  Wakefield  Local  Board  v.  Wett  Biding 
and  CfHmthy  By.,  6  B.  &  S.  794  ;  35  L.  J.,  M.  C. 
69 ;  12  Jur.  (KJ3.)  160  ;  13  L.  T.  590 ;  14  W.  R. 
100  ;  10  Cox,  C.  C.  162. 

Bpeeifle  Statement  of  alleged  Ground  of 
Biiqnalifloatlon.]— Where  it  is  intended  to  rely 
on  the  bias  or  interest  of  a  particular  justice  as 
vitiating  the  proceedings  at  petty  sessions,  the 
established  and  proper  practice  of  the  court  is 
that  such  bias  or  interest  should  be  specifically 
stated  as  a  ground  on  the  face  of  the  conditional 
order  for  a  certiorari.  Beg,  v.  Antrim  JJ,, 
supra. 

2.  Whebe  Claim  of  Bight  set  up. 

In  Case  of  Aiiaolt  and  Battery.] — ^A  person 
making  a  bonil  fide  claim  of  right  to  be  present 
as  one  of  the  public  in  a  law  court  at  the  hearing 
of  a  suit,  is  not  justified  in  committing  an 
assault  upon  a  police-constable  and  an  official  who 
endeavour  to  remove  him.  Such  a  claim  of 
right  does  not  oust  the  jurisdiction  of  the  magis- 
trate who  has  to  try  the  charge  of  assault,  and  he 
may  refuse  to  allow  cross-examination  and  to 
admit  evidence  in  respect  of  such  a  claim.  Beg. 
y.  Eardley,  49  J.  P.  651. 

Xzeention  of  Frooesi  of  Conrt.]  —  A 

county  court  bailiff,  while  acting  in  the  course  of 
his  duty,  was  assaulted  by  F.,  who  was  sum- 
moned for  the  assault  under  9  &  10  Vict.  c.  95, 
8. 114  ir-Held,  that  the  justices  could  not  decline 
jurisdiction  on  the  ground  that  a  question  might 
arise  as  to  execution  under  the  process  of  a  court 
of  justice.    Beg,  v.  Brigg9,  47  J.  P.  615. 

Qnoition  as  to  Property.]— The  question  as  to 
property  which  will  oust  the  jurisdiction  of  jus- 
tices to  determine  a  charge  of  assault  under 
S4  &  25  Vict,  c  100,  s.  42,  must  be  a  question  as 
to  real  property.  Where  two  persons  who  were 
gamekeepers  in  the  employ  of  a  landlord  of  a 
farm  to  whom  the  right  to  game  and  rabbits  was 
reserved,  were  charged  before  the  justices  by  the 
tenant  of  such  farm,  under  24  &  25  Vict.  c.  100, 
fl.  42,  with  assaulting  and  beating  him,  and  the 
acts  complained  of  were  done  in  a  scuffle  to  take 
from  the  tenant  whilst  on  his  farm  his  bag,  in 
which  were  rabbits  claimed  as  the  landlord*s 
property  : — Held,  that  the  fact  that  the  justices 
were  of  opinion  that  the  gamekeepers  acted 
under  a  bon&  fide  belief  that  they  had  a  right  to 
do  the  acts  complained  of  did  not  oust  the  juris- 
diction of  the  justices,  no  question  having  arisen 
as  to  title  to  any  interest  in  land  within  the 
meaning  of  s.  46  of  24  &  25  Vict.  c.  100.  White 
Y.  Fox,  49  L.  J..  M.  C.  60 :  44  J.  P.  618. 


The  power  given  to  justices  by  24  &  25  Vict, 
c.  100,  s.  42,  of  summarily  hearing  and  detev- 
mining  charges  of  assault  and  battery,  is,  by 
8.  46,  ousted  in  any  case  where  a  question  as  to 
the  title  to  land  arises,  and  they  cannot  in  such 
a  case  convict  a  person  for  using  more  violence 
than  was  necessary.  Beg.  v.  Pearson,  39  L.  J., 
M.  C.  76  ;  L.  B.  5  Q.  B.  237  ;  22  L.  T.  126  ;  11 
Cox.  C.  C.  493. 

The  court  will  not  grant  a  certiorari  to  bring 
up  and  quash  a  conviction  by  magistrates  under 
9  Geo.  4,  c.  31,  s.  27,  on  an  affidavit  by  the  defen- 
dant which  states  that  the  assault  for  which  he 
was  convicted  arose  out  of  a  dispute  as  to  the 
title  to  land,  if  it  appears  that  on  the  hearing  of 
the  complaint  there  was  any  evidence  before  the 
magistrates  on  which  they  might  decide  that  the 
assault  was  committed  independently  of  or 
before  any  dispute  arose  as  to  title  to  land.  Beg. 
v.  Edwards,  4  W.  R.  257. 

Tretpast.] — ^To  oust  the  summary  jurisdiction 
of  justices  on  the  ground  that  a  bon&  fide  ques- 
tion of  title  arises,  it  is  sufficient  to  shew  that 
the  act  complained  of  as  a  trespass  was  com- 
mitted in  the  exercise  of  a  supposed  right,  which 
the  alleged  trespasser  bond  fide  believed  that  he 
possessed.  Mathews  v.  Carpenter,  16  L.  R.,  Ir. 
420. 

Bight  to  out  Ditch.]— W.  was  employed 

by  an  owner  of  real  property  to  enter  upon  the 
land  of  F.,  and  cut  a  ditch  therein  to  carry  off 
the  surface  water,  W.'s  employer  contending  that 
he  had  a  prescriptive  right  to  such  an  easement. 
W.  being  convicted  under  the  24  &  25  Vict.  c.  97, 
s.  52,  of  wilful  damage  to  real  property : — Held, 
that  the  justices  not  having  found  that  W.'s 
employer  acted  under  a  fair  and  reasonable  sup- 
position that  he  had  a  right  to  send  men  to  cut 
a  ditch  through  F.'s  private  property,  W.  could 
not  be  in  a  better  position  than  his  employer, 
and  that  the  conviction  was  therefore  right. 
\VhUe  V.  Feast,  41  L.  J.,  M.  C.  81 ;  L.  B.  7  Q.  B. 
353 ;  26  L.  T.  611 ;  20  W.  B.  382. 

Bight  to  out  down  Troei — ^Vnisanoo.] — ^The 
appellant's  premises  adjoined  a  public  road,  on 
the  opposite  side  of  which  there  grew  a  chestnat 
tree  which  overhung  the  road  to  within  a  few 
feet  of  the  appellant's  premises.  The  appellant 
cut  off  certain  portions  of  the  tree,  uid  on  a 
charge  of  maliciously  and  wilfuUy  damaging  the 
tree,  contended  that  he  had  a  right  to  cut  it  to 
protect  his  property  &om  the  nuisance  caused 
by  stones  which  boys  threw  at  the  blossoms  and 
from  the  nuisance  caused  by  the  branches  inter- 
fering with  the  entrance  of  light  and  air  to  his 
dwelling : — Held,  that  the  magistrates  were 
justified  in  finding  that  the  appellant  wilfully 
committed  damage  to  the  tree,  and  that  he  did 
not  act  under  a  fair  and  reasonable  supposition 
that  he  had  a  right  to  do  the  acts  complained  of. 
Hamilton  y.  Bone^  16  Cox,  C.  C.  437 ;  52  J.  P. 
726. 

Beeoyery  of  Poiieiiion  of  Land — Jns  tertlL  J— > 
Upon  an  application  (under  1  &  2  Vict.  c.  74)  by 
a  landlord  to  justices  in  petty  sessions  to  recover 
possession  of  premises  held  over  by  his  tenant 
after  the  expiration  of  the  term,  the  tenancy 
having  been  proved  to  the  satisfaction  of  the 
justices  and  its  legal  determination,  and  the 
tenant's    refusal    to   quit :  —  Held,   that    the 
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jurisdiction  of  the  justices  to  give  the  landlord 
possession  was  not  ousted  by  the  tenant's  setting 
up  the  title  of  a  third  person.  Jtees  v.  Davies, 
4  C.  B.  (N.a)  66. 

Obttmotioni  in  a  Street.] — A  local  act  gave 
jurisdiction  to  justices  over  the  offence  of 
"  throwing  or  laying  down  stones,  iron,  &c.,  or 
other  materials  in  a  street."  A  person  charged 
with  the  offence  maintained  that  the  spot  on 
which  iron  had  been  laid  down  was  his  private 
property,  free  from  any  right  of  way,  and  the 
justices  declined  to  adjudicate  : — Held,  that  their 
jurisdiction  was  not  ousted,  as  the  statute  gave 
them  power  to  determine  what  was  a  street.  i2.*^. 
V.  Young,  White^  Ex  parte,  62  L.  J.,  M.  C.  65  ; 
47  J.  P.  519.  S.  P.,  Reg.  v.  SmUh,  Pritohard, 
£x  parte,  52  L.  J.,  M.  C.  66,  n. 

A  shopkeeper  in  a  borough  placed  goods  upon 
the  pavement  in  front  of  his  shop  for  sale.  Upon 
being  summoned  under  the  Towns  Police  Clauses 
Act,  1847,  for  obstructing  the  footway,  he  con- 
tended that  he  bonft  fide  claimed  the  right  to 
place  his  goods  there.  The  justices  considered 
that  their  jurisdiction  was  ousted,  but  stated  a 
case  : — Held,  that  the  justices  ought  to  determine 
whether  the  land  on  which  the  goods  were 
placed  was  part  of  the  public  highway  or  not, 
that  no  question  of  title  was  involved,  and  that 
their  jurisdiction  was  not  ousted.  Leicester 
Urban  Sanitary  Avthority  v,  Ifolland,  67  L.  J., 
M.  C.  75  ;  52  J.  P.  788. 

Cuetom  to  ent  Sode  in  Orayeyard.] — ^The  pro- 
viso in  24  &,  25  Vict.  c.  97  (the  Malicious  Trespass 
Act),  s.  52,  providing  that  no  person  shall  be 
summarily  convicted  for  trespass  to  real  property 
where  he  "  acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  acts 
complained  of,"  will  not  oust  the  jurisdiction  of 
the  justices  unless  the  right  claimed  is  one 
possible  in  law.  JReg,  v.  Weitmeath  JJ.^  16  W.  R. 
69. 

A  claim  to  cut  sods  in  a  graveyard  for  the 
purpose  of  covering  newly-made  graves  is  not 
such  a  right ;  and  although  a  custom  to  cut  the 
sods  is  shewn  to  exist,  it  wiU  not  confer  any  such 
right.     lb. 

Treipast  in  Forinit  of  0ame.] — It  is  not  suffi- 
cient to  oust  the  jurisdiction  of  the  justices  in 
regard  to  a  charge  of  trespass  in  pursuit  of  game 
under  1  &  2  Will.  4,  c.  32,  that  there  is  an  honest 
claim  of  right  if  such  claim  is  absurd  and  impos- 
sible in  point  of  law.  The  question  is  whether  a 
reasonable  claim  of  right  is  involved,  and  not 
one  of  mens  rea,  inasmuch  as  the  statute  is  not  a 
mere  criminal  statute,  but  is  intended  for  the 
protection  of  the  peculiar  rights  of  nersons  entitled 
to  shoot  game.  Watkins  v.  Majors  44  L.  J., 
M.  C.  164  ;  L.  R.  10  C.  P.  662 ;  33  L.  T.  362  ; 
24  W.  R.  164. 

M.  laid  an  information  against  A.  for  tres- 
passing in  pursuit  of  game,  under  1  &  2  WilL  4, 
c.  32  (Game  Act),  s.  30.  At  the  hearing  he  gave 
evidence  that  the  lords  of  Sthe  manor  had,'  in 
1816,  granted  the  right  of  shooting,  down  to  the 
present  time,  and  that  he  was  then  renting  the 
shooting  from  them.  On  A.'s  part  it  was  alleged 
that  he  had  a  lease  from  the  lords  of  the  manor 
of  the  lands  said  to  be  trespassed  upon,  dated 
1859,  in  which  there  was  no  reservation  of  a 
right  to  the  game,  and  that  the  alleged  trespass 
was  committed  in  the  assertion  of  his  right  to 
the  game.    The  jostices  having  convicted  A. : — 


Held,  that,  under  the  ciroumstances,  the  claim 
of  right  having  been  bon&  fide  made,  the  juris- 
diction of  the  justices  was  ousted.  Adams  v. 
Masters,  24  L.  T.  602. 

B.  was  proved  to  have  shot  game  on  glebe  land 
over  which  the  rector  of  the  parish  had  always 
exercised  the  privilege  of  sporting.  B.'s  defence 
was  that  he  was  game  watcher  employed  by  three 
gentlemen  who  were  proved  to  rent  shooting 
from  the  lord  of  the  manor,  and  that  the  lord 
claimed  the  shooting  over  part  of  the  glebe 
under  an  inclosuro  act.  He  proved  that  his 
employers  ordered  him  to  go  upon  this  land,  but 
he  produced  no  evidence,  although  an  adjourn- 
ment was  offered  for  that  purpose,  that  it  was 
included  in  the  lands  over  which  his  employers* 
shooting  extended,  or  that  it  was  in  the  disputed 
part  of  the  glebe  : — Held,  that  the  magistrate 
was  right  in  deciding  that  then  B.  had  no  bon4 
fide  claim  of  right.  Binnie  t.  Marshall,  35 
L.  T.  373. 

B.'s  covert  adjoined  the  field  of  P.,  and  B. 
went  on  a  public  footpath  in  this  field,  directing 
his  servant  to  beat  B.'s  own  covert  and  hedge. 
B.  on  being  charged  with  trespassing  in  pursuit 
of  game,  uuder  s.  30  of  1  &:  2  Will.  4,  c.  32,  set  up 
a  claim  of  right,  as  the  hedge  was  his : — Held, 
that  the  justices  were  wrong  in  allowing  a  claim 
of  right,  as  no  title  to  property  was  involved,  and . 
that  B.  ought  to  have  been  convicted.  PhUpot 
V.  Bugler,  64  J.  P.  646. 

Blgkt  of  Lord  of  Kanor.] — ^Where  a 

party,  upon  an  information  for  trespassing  in 
pursuit  of  game,  made  a  claim  of  right  to  shoot 
over  lands  as  lord  of  the  manor,  and  gave  in 
evidence,  in  support  of  such  right,  certain  docu- 
ments of  title  and  an  indosure  act,  but  the 
justices  found  that  there  was  no  evidence  that  he, 
as  such  lord,  had  any  rights  other  than  those 
possessed  by  every  other  lord,  and  that  he  having 
practised  for  years  as  an  attorney,  did  not  boni 
fide  beUeve  when  he  committed  the  trespass  that 
he  had  any  such  right  as  that  claimed,  and  con- 
victed  him,  the  conviction  was  quashed  upon  the 
ground  that  there  was  evidence  of  the  bona  fides 
of  the  claim  set  up.  Reg,  v«  Derbyshire  JJ,,  11 
W.  R.  780. 


Bigkt  of  Burgees— Aneient  Charter.] — 


Under  an  ancient  charter  granting  to  the  mayor, 
aldermen  and  burgesses  of  a  borough  the  right 
to  sport  over  lands  within  the  liberties  thereof,  ■ 
individual  burgesses,  in  the  absence  of  all  evidence 
of  exercise,  are  not  entitled  to  the  enjoyment  of 
the  right  over  land  within  the  liberties  but  in 
the  occupation  of  a  third  party.  Patter  v.  Berry ^ 
6  W.  R.  71. 

Beasonablenesi.]— A   question  of   title 

bon&  fide  raised  in  the  course  of  proceedings,  on 
an  information,  before  justices,  for  trespassing  in 
pursuit  of  game,  operates  to  oust  the  jurisdiction 
of  the  justices,  and  their  proper  course  is  to  dis- 
miss the  charge.  The  bona  fides  of  the  claim  ia 
for  the  justices  to  determine.  Legg  v.  Pardee, 
9  C.  B.  (N.8.)  289 ;  30  L.  J.,  M.  C.  108 ;  7  Jur. 
(N.8.)  499  ;  8  L.  T.  371  ;  9  W.  R.  234. 

A  person  charged  with  trespassing  in  pursuit 
of  game  in  the  daytime  on  land  in  the  occupation 
of  a  tenant  to  A.,  set  up  a  claim  of  right  to  shoot 
over  the  land,  on  the  ground  that  he  and  every 
one  who  chose  had  always  shot  there  till  some* 
recent  acts  of  interruption,  and  declared  his 
readiness  to  try  the  right  with  A* : — Held,  that? 
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the  mere  assertion  of  a  general  right  in  himself 
and  every  one  else,  though  he  really  believed  it, 
without  shewing  any  suoh  claim  of  right  as 
would  be  a  defence  to  an  action  of  trespass,  did 
not  oust  the  jurisdiction  of  the  magistrates  to 
convict.  Zeatt  v.  Vine,  80  L.  J^  M.  C.  207  ;  8 
L.  T.  581. 

An  information  was  laid  against  E.  for  a  tres- 
pass in  punnit  of  game.  At  the  hearing  he  gave  in 
evidence  a  lease,  dated  1794,  for  99  years,  of  the 
land  upon  which  the  trespass  was  alleged  to  have 
been  committed,  to  a  party  through  whom  he 
claimed ;  the  lessor  being  the  ptuty  through 
whom  the  informant  claimed  the  right  to  tJ^e 
game.  The  lease  contained  the  following  reserva- 
tion to  the  lessor :  **  and  also  liberty  to  hawk, 
hunt,  set  and  fowl  in  and  upon  the  demised 
premises  during  the  term  hereinafter  granted.'* 
K.  having  set  up  his  title  through  the  lessee  to 
take  the  game  upon  the  land,  and  so  disputed 
the  right  of  justices  to  adjudicate,  they  held  that 
the  claim  of  right  was  not  sufficient  to  oust  their 
jurisdiction,  and  convicted  him  : — ^Held,  that  the 
objection  being  made,  it  was  a  reasonable  one, 
and  that  the  jurisdiction  of  the  justices  was 
ousted.    Reg,  v.  Kayley,  10  L.  T.  339. 

The  tenant  of  a  farm  under 'a  lease  which 
reserved  the  game  to  the  lessor,  but  did  not 
expressly  say  that  it  did  so  exclusively,  shot 
three  hxKs  in  the  presence  of  the  keeper  to  assert 
his  right.  He  set  up  this  claim  of  right  on  the 
hearing  of  an  information  against  him  before  the 
justices,  and  alleged  that  it  ousted  their  juris- 
diction. They  found  that  the  claim  was  not 
bonft  fide,  because  he  had  a  copy  of  the  lease,  and 
convicted  him  : — ^Held,  that  this  finding  as  to  the 
bona  fides  was  not  conclusive,  because  there  was 
no  evidence  that  his  claim  was  made  mal&  fide ; 
and  that  as  he  asserted  his  claim  of  right  the 
magistrates  had  no  jurisdiction  to  hear  the 
information.    Lovay  v.  Stallard,  30  L.  T.  792. 

Where  proceedings  for  trespassing  on  land  in 
pursuit  of  game  are  taken  before  justices  against 
a  person  who  raises  a  question  of  title,  he  must 
allege  such  title  to  be  in  himself,  and  not  in  a 
i\\M  person  ;  and  it  is  the  province  of  the 
justices  to  determine  whether  or  not  such  claim 
has  a  reasonable  foundation.  ComweU  v.  Sanders^ 
3  B.  &  S.  206 ;  32  L.  J.,  M.  C.  6  ;  9  Jur.  (N.S.) 
540  ;  7  L.  T.  856 ;  11  W.  R.  87. 

A  trespasser  in  search  of  game  set  up  as  a 
defence,  under  1  &  2  WiU.  4,  c  32,  s.  30,  the  leave 
and  licence  of  the  occupier  under  a  parol  lease. 
The  occupier  denied  that  the  game  was  reserved ; 
evidence  was  given  to  shew  that  it  was  : — ^Held, 
that  the  defence  was  not  bonA  fide,  and,  there- 
fore, the  jurisdiction  of  the  justices  was  not 
ousted.    Beg,  v  CriteKUno,  26  W.  R.  681. 

A^Joununent  to  produce  Svidenoe.] — On 

the  hearing  of  an  information  for  trespassing  in 
pursuit  of  game,  it  was  stated  by  the  parties  that 
they  had  authority  from  the  owner  of  the  land ; 
but  not  being  prepared  to  prove  that  fact  they 
asked  for  an  adjournment : — Semble,  that  this 
was  a  claim  on  a  matter  which  would  be  a  defence 
to  an  action  ;  and  therefore  under  the  proviso  in 
8.  30  of  1  &  2  Will.  4,  c.  32,  the  justices  ought  not 
to  have  proceeded  to  convict.  Reg,  v.  Cridland, 
7  El.  &  fel.  853  ;  27  L.  J.,  M.  C,  28 ;  8  Jur.  (N.S.) 
1213  ;  5  W.  R.  679. 

Bight  to  Fish.] — ^A  river  was  made  navigable 
by  a  company,  and  the  public  allowed  to  navi- 
gate it  on  payment  of  tolls,  under  certxun  acts  of 


parliament ;  but  the  soil  and  rights  of  the 
owners  on  each  side  of  the  river  remained  un- 
touched. The  public  had  fished  for  many  years 
in  the  river  without  interruption  by  the  owner  of 
the  soil ;  but  he  caused  a  notice  to  be  set  up  for- 
bidding all  fishing.  A  person  afterwards  nshed 
in  the  river,  and  an  information  was  taken  out 
against  him  under  24  &  25  Vict,  c'  96,  s.  24.  At 
the  hearing  he  set  up  the  right  in  the  public,  and 
contended  that  the  jurisdiction  of  the  justices 
was  ousted  by  this  bonft  fide  claim  of  right : — 
Held,  that  the  right  set  up  could  not  exist  in  law, 
and  therefore  title  could  not  come  in  question, 
and  the  jurisdiction  of  the  justices  was  not 
ousted.  Sargreaves  v.  Diddami^  44  L.  J.,  M.  0. 
178 ;  L.  R.  10  Q.  B.  682 ;  82  L.  T.600 ;  23  W.R.828. 

The  right  of  the  public  to  fish  in  a  non-tidal 
river  which  is  made  navigable  by  locks  cannot 
exist  in  law.  M.  was  convicted  under  24  &  25 
Vict.  c.  96,  s.  24,  of  fishing  in  water  which  was 
private  property.  The  water  was  part  of  a  navi- 
gable river,  which  was  not  tidal,  and  which  ¥raB 
navigated  by  means  of  locks.  At  the  hearing  he 
set  up  a  public  right  of  fishing,  and  argued  that 
the  ]uri8(diction  of  the  justices  was  ousted  by 
such  bonft  fide  claim  of  right : — Held,  that  no 
such  right  coxdd  exist  in  law,  and  therefore  the 
jurisdiction  of  the  justices  was  not  ousted. 
Museett  v.  Bwtch,  85  L.  T.  486. 

In  answer  to  an  information  before  two  justices 
under  24  &  25  Vict.  c.  96,  s.  24,  for  unlawfully 
and  wilfully  attempting  to  take  fish  in  water 
where  another  person  had  a  private  right  of 
fishery,  by  angling  at  an  hour  not  between  the 
beginning  of  the  last  hour  before  sunrise  and  the 
expiration  of  the  first  hour  after  sunset,  the 
accused  justified  under  a  supposed  right  on  the 
part  of  the  public  to  fish  in  that  water.  Con- 
cession,— that  such  a  right  of  fishing  by  the  public 
in  a  non-navigable  river  could  not  exist  in  law : 
— ^Held,  that  the  accused  justifying  himself  under 
the  bonft  fide,  though  mistaken  notion,  of  such  a 
right,  did  not  make  such  a  claim  of  right  as 
ousted  the  jurisdiction  of  the  justices.  Hudeon 
V.  WRae,  4  B.  &  S.  585 ;  83  L.  J.,  M.  0.  65  ;  9 
L.  T.  678 ;  12  W.  R.  80. 

Upon  hearing  of  an  information  against  a 
defendant  for  fishing  in  the  pxosecutor^s  fishery, 
the  latter  proved  the  purchase  by  him  from  the 
crown  of  a  manor,  witn  the  fishery  appurtenant 
thereto,  and  that  previously  to  the  purchase  the 
crown  had  from  time  to  time  granted  leases  of 
the  right  of  fishing.  For  the  defendant  it  was 
shewn  that  the  locus  in  quo  was  a  navigable 
river,  subject  to  the  ebb  and  fiow  of  the  tide,  and 
witnesses  were  called,  who  proved  that  for  forty 
years  they  had  exercised,  without  molestation, 
the  right  of  fishing  there : — Held,  that  the  ques- 
tion of  title  fairly  arose,  and  that  the  jurisdiction 
of  the  justices  to  determine  the  case  was  at  an  end. 
7^,  V.  atimptim,  4  B.  &  S.  307 ;  32  L.  J.,  M.  C.  208 ; 
10  Jur.  (NA)  41 ;  8  L.  T.  536 ;  9  Cox,  C.  C.  356. 
And  seePoZ^  v.  Bireh,  8  B.  &  8. 356 ;  16  L.  T.  410. 

In  a  prosecution  before  magistrates  under  the 
5  &  6  Vict,  c  106,  s.  65,  the  jurisdiction  of  the 
magistrates  is  ousted  if  the  dd^endant  bonft  fide 
claims  to  be  entitled  to  a  several  fishery  in  the 
locus  in  quo  ;  and  if  the  magistrates  believe  that 
the  claim  is  bonft  fide  made,  they  should  not  pro- 
ceed further  with  the  case,  and  have  no  jurisdic- 
tion to  determine  the  question  of  title.  Johntton 
V.  Meldon,  80  L.  R.,  Ir.  15. 

Right  of  Way.] — On  a  charge,  under  24  &  25 
Vict.  c.  97,  8.  25,  for  maliciously  damaging  a 
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fence,  it  appeared  that  the  defendant  had  been 
fishing  in  a  canal,  and  had  passed  over  a  field  of 
growing  wheat  in  the  occupation  of  the  prose- 
cutor, and  was  going  awaj,  when  (whether  wil- 
fully or  not  was  disputed)  he  damaged  the  fence, 
which  he  alleged  was  not  upon  the  land  of  the  pro- 
secutor, and  he  produced  a  letter  from  a  person 
who  daimed  to  oe  the  owner  of,  and  had  given 
him  leave  to  fish  in  the  canal : — Held,  that  this 
was  evidence  of  a  bon&  fide  claim  of  title,  and 
reasonable  colour  of  right,  which  ousted  the 
jurisdiction  of  the  magistrates,  and  that  thej 
were  wrong  in  proceeding  to  convict.  JReg.Y, 
Snape,  II  W.  R.  434. 

The  appellant  was  convicted  by  justices  in 
petty  sessions — (1)  under  the  38th  section  of 
45  k  46  Vict  c.  ccziv.,  for  having  unlawfully 
trespassed  on  a  railway  in  such  a  manner  as  to 
expose  himself  to  danger ;  and  (%)  under  the 
23id  section  of  the  Regulation  of  Railways  Act, 
1868,  for  having  been  unlawfully  on  the  railway 
after  receiving  warning  not  to  go  or  pass  thereon. 
There  was,  prior  to  the  making  of  the  railway, 
and  prior  to  the  acts  of  parliament  authorising 
the  same,  a  public  right  of  way  for  persons  on 
foot  over  the  land  now  occupied  by  the  railway 
at  the  place  where  the  appellant  crossed,  and  the 
appelliuit  went  upon  and  crossed  the  railway,  in 
the  assertion  of  the  right  of  way  which  formerly 
existed,  and  believing  that  he  was  entitled  to  do 
so  by  virtue  thereof  : — ^Held.  that  the  conviction 
on  both  summonses  was  wrong— (1)  because  the 
claim  of  the  right  of  way  set  up  by  the  appellant 
ousted  the  jurisdiction  of  the  justices  to  determine 
the  case ;  and  (2)  because  there  were  no  pro- 
visions in  the  act  of  parliament  extinguishing 
the  right  of  way,  which  was  consequently  stiU 
in  existence.  Cole  v.  Miles^  67  L.  J.,  M.  C. 
132;  60  L.  T.  146;  36  W.  R.  784;  63  J.  P. 
228. 

The  respondent's  wife  was  the  owner  of  the 
land  on  each  side  of  a  public  footpath  and  also 
of  the  land  over  which  the  footpath  passed.  To 
prevent  his  cattle  straying  along  the  footpath, 
the  respondent  erected  in  the  middle  of  the 
footpath  two  wooden  posts,  one  at  the  entrance 
to  the  footpath,  the  other  some  distance  further 
down  the  path.  There  was  a  space  of  about  two 
feet  on  either  side  of  these  posts  through  which 
foot  passengers  could  but  cattle  could  not  pass. 
The  appellants,  with  a  number  of  others,  in- 
habitants of  the  district,  considering  that  these 
posts  interfered  with  their  use  of  the  footpath, 
pulled  up  one  of  them  and  threw  it  over  the 
fence.  They  were  convicted,  under  s.  52  of 
24  &  25  Vict.  c.  97,  of  having  committed  wilful 
damage  to  the  post : — Held,  that,  even  assuming 
it  not  to  be  an  obstruction,  the  appellants  had 
acted  under  a  fair  and  reasonable  supposition 
that  they  had  a  right  to  do  what  they  aid,  and 
that  they  therefore  came  within  the  proviso  of 
the  section,  and  ought  not  to  have  been  convicted, 
as  the  jurisdiction  of  the  justices  was  ousted. 
U»her  V.  Luxnwre,  62  L.  T.  110  ;  38  W.  R.  254  ; 
64  J.  P.  405. 

B.  was  charged  under  24  &  25  Vict,  c  97,  s.  24, 
with  unlawfully  damaging  growing  oats  and 
dredge  com,  to  the  amount  of  one  shilling.  At 
the  hearing,  £.  claimed  a  right  of  highway,  but 
the  justices  convicted  him,  though  several  old 
witnesses  spoke  of  a  highway  being  claimed  and 
used  : — Held,  that  the  defendant's  evidence  was 
sufficient  to  support  his  claim  of  right,  and  that 
the  justices  were  wrong  in  convicting.  Edwards 
V.  Cock,  58  J.  P.  398. 


Bight  to  CoUoot  Tolli.]— A  private  act  incor- 
porating a  bridge  company,  and  enabling  the 
company  to  take  certain  maximum  toUs,  which 
the  company  by  resolution  might  diminish  and 
alter,  provided  for  the  settlement  of  disputed 
tolls  by  a  justice,  by  arbitration.  By  a  sub- 
sequent section,  if  any  collector  should  demand 
or  take  a  greater  or  less  toll  trom  any  person  than 
he  should  be  authorised  to  do  by  virtue  of  the  act 
or  resolutions  under  it,  or  should  demand  or  take 
a  toll  from  a  person  exempt  from  payment,  he 
was  to  forfeit  a  sum  less  than  52.  upon  an  infor- 
mation before  justices.  A  foot-passenger  paid 
the  collector  of  tolls,  upon  demand,  a  toll  the 
second  time  the  same  day,  and  laid  an  informa- 
tion before  justices  against  him  for  demanding 
it.  There  was  no  exemption  in  the  act  upon  a 
passenger's  crossing  the  bridge  a  second  time  on 
the  same  day ;  but  it  was  admitted  that  from 
the  passing  of  the  act,  forty  years  before,  until 
this  demand,  no  passenger  ever  had  paid  under 
such  circumstances.  No  resolution  of  exemption , 
however,  was  in  existence.  The  justices  ctiu- 
victed,  notwithstanding  the  collector's  assertion 
of  a  bon&  fide  claim  of  right: — ^Held,  that  as 
there  was  a  particular  provision  in  the  act  for 
the  settlement  of  such  a  dispute,  the  information 
ought  to  have  been  dismissal ;  and  that  the  fact 
of  forty  years'  practice,  although  evidence  of 
exemption,  was  not  conclusive.  Dixon  v.  CoekctL 
25  L.  T.  826. 

Disputed  Chnreh-rate.l — ^Upon  the  hearing  of 
a  summons  against  the  defendant  for  non-pay- 
ment of  a  church-rate,  he  gave  notice  to  the 
justices  that  he  disputed  the  validity  of  the  rate, 
and  his  liability  to  pa^  it,  uid  stated  his  reasons 
for  doing  so.  The  justices  were  of  opinion, 
though  without  any  evidence  to  justify  that 
opinion,  that  the  allegations  and  notices  of  the 
defendant  were  not  made  and  given  in  good 
faith,  but  were  put  forward  as  a  pretext  for 
avoiding  payment  of  the  rate,  and  therefore  they 
made  an  order  for  payment : — Held,  that  they 
were  wrong,  as  by  the  course  adopted  by  the 
defendant  they  were  deprived  of  all  jurisdiction 
to  make  such  order.  Brg,  v.  Nunneley,  EL  Bl.  ft 
EL  852  ;  27  L.  J.,  M.  C.  260 ;  4  Jur.  (N.8.)  1146. 

At  the  hearing  of  a  summons  to  enforce  pay- 
ment of  a  church-rate,  although  the  justices  are 
the  tribunal  to  decide  in  the  first  instance 
whether  a  party's  objection  is  bonft  fide  or  not, 
they  cannot,  by  deciding  contrary  to  the  facts 
that  it  is  not  bon&  fide,  give  themselves  juris- 
diction. Beg,  V.  ffunUworth,  33  L.  J.,  M.  C. 
131;  10Jur.(NJ3.)945;  10L.T.374;  13W.R.7. 

Where  a  party  bonft  fide  disputes  the  validity 
of  a  church-rate  and  gives  notice  to  the  justices 
of  his  intention  to  dispute  it,  the  jurisdiction  of 
the  justices  is  ousted.  Pease  v.  Chaytor,  I 
B.  &  S.  658 ;  31  L.  J.,  M.  C.  1 ;  8  Jur.  (N.S.)  482  ; 
6  L.  T.  280  ;  10  W.  R.  16. 

As  to  Honse  belong^g  to  Parish.] — In  a  pro- 
ceeding to  recover  possession  of  a  house  alleged 
to  belong  to  a  parish,  under  59  Geo.  3,  c.  12,  s.24, 
the  jurisdiction  of  the  justices  is  not  ousted  by  a 
claim  of  title,  as  the  question  of  title  is  neces- 
sarily involved  in  the  matter  which  the  justices 
have  to  determine.  Vavghan,  Ex  parte^  7 
B.  &  S.  902  ;  36  L.  J.,  M.  0.  17 ;  L.  R.  2  Q.  B. 
114  ;  15  L.  T.  277  ;  15  W.  R.  198. 

What  ObjootloB  Snffieient.] — A  householder 
was  summoned  before  justices  under  7  &  8  WilL  3, 
c.  6,  for  nonpayment  to  the  rector  of  the  parish 
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of  dominicals,  a  tax  in  lien  of  tithes  in  respect 
of  dwellings  erected  on  land  formerly  subject  to 
tithes.  Evidence  of  custom  in  the  parish  to  pay 
these  dominicals  was  adduced  before  the  justices, 
and  the  attorney  who  appeared  for  the  party 
objected  in  writing  '<to  the  jurisdiction  of  the 
magistrates,  on  the  ground  that  his  client  had  a 
bonk  fide  objection  to  the  validity  of  the  pay- 
ment, which  being  due  by  custom  they  could  not 
try,"  the  justices  stated  that  they  thought  the 
custom  was  established,  and  made  an  order  on 
the  householder  for  payment  of  the  claim  with 
costs  : — ^Held,  that,  although  a  claim  of  right 
may  oust  the  jurisdiction  of  justices  under  this 
statute,  this  mere  assertion  by  the  attorney  did 
not  sufficiently  establish  a  bon&  fide  objection  on 
his  client's  part.    Beg,  y.  Sandfard,  30  L.  T.  601. 

Bsitrietions  to  boii4  ilde  daimi.]— This  ouster 
of  jurisdiction  is  restricted  to  cases  where  the 
justices  are  reasonably  satisfied  of  the  fair  and 
reasonable  character  of  the  claim.  Beg.  v.  Euem 
JJ,,  Reg,  V.  M%9im,  26  L.  T.  429  ;  20  W.  E.  670. 

Upon  an  information  for  a  trespass  of  any 
kind,  if  it  appears  that  the  trespass  was  com- 
mitted in  the  bonft  fide  assertion  of  a  claim  of 
right,  the  justices  have  no  jurisdiction  to  con- 
vict. But  if  upon  hearing  the  evidence  they  are 
satisfied  that  tfie  assertion  of  a  claim  of  right  is 
not  made  bon&  fide,  and  the  facts  proved  war- 
rant them  in  that  belief,  their  jurisdiction  is  not 
ousted.  FaUfg  v.  Birch,  8  B.  &  8. 356  ;  16  L.  T.  410. 

If  a  party  is  charged  with  obstructing  the 
works  of  a  local  board  of  health,  he  is  not  neces- 
sarily entitled  to  have  the  case  dismissed  by  the 
magistrates  because  the  obstruction  took  place  in 
assertion  of  a  private  right.  Beg,  y.  Pouari,,  14 
L.  T.  599. 

To  oust  justices  of  their  jurisdiction  by  the 
assertion  of  a  bon&  fide  claim  of  right,  such 
claim  must  have  some  colour  to  support  it. 
HMdaon,  v.  MeBea,  4  B.  &  8.  585  ;  38  L.  J^  M.  C. 
65  ;  9  L.  T.  678  ;  12  W.  E.  80. 

PrsTioni  deeided  Case  in  High  Court.] — 

Where  in  any  proceedings  before  justices  a  claim 
of  right  is  set  up  which  on  the  £ice  of  it  is  not 
obviouslv  absurd  or  unreasonable,  their  jurisdic- 
tion to  determine  the  matter  in  diBpute  is  ousted. 
In  determining  the  reasonableness  of  a  claim  of 
right,  justices  are  not  entitled  to  consider  the 
effect  of  a  previous  decision  of  a  high  court  of 
justice  as  to  the  locus  in  quo.  8eatt  v.  Baring, 
64  L.  J.,  M.  C.  200 ;  15  B.  216  ;  72  L.  T.  495. 

3.  LOCALITT. 

a.  In  the  Metropolis. 

Alderman— Deserted  Premises/] — ^An  alderman 
sitting  at  the  Mansion  House  or  Gr  nildhall  has  not 
the  power  to  send  a  constable  to  view  deserted 
premises,  and  to  put  the  landlord  into  possession 
thereof,  which  a  police  magistrate  has  oy  virtue 
of  3  &  4  Yict.  c  84,  s.  13.  Edwards  v.  Hodges, 
15  C.  B.  477  ;  3  C.  L.  B.  472  ;  24  L.  J.,M.C.81 ; 
1  Jut.  (ir.B.)  91 ;  3  W.  B.  167. 

Bnreharge  by  Auditor  of  Poor-Law  Bistriet.] 

—A  metropolitan  police  magistrate  sitting  alone 
has  jurisdiction  to  hear  and  determine  an  infor- 
mation by  the  auditor  of  a  metropolitan  poor-law 
district  for  non-payment  of  disbursements  regu- 
larly disallowed  and  surcharged  by  such  auditor, 
and  certified  to  the  poor-law  commissioners 
under  7  &  8  Yict.  c.  101,  s.  32.  Beg,  y.  TgrtohiU, 


4  New  8ess.  Cas.  266 ;   15  Q.  B.  249 :   19  L.  J., 
M.  C.  249. 

AppreBtieoship.]^Under  56  Geo.  3,  c.  189,  s.  2 ; 
3  &  4  WiU.  4,  c.  63,  s.  3  ;  and  2  &  3  Yict.  a  71, 
s.  14,  when  a  pauper  child  is  bound  apprentice 
by  parish  officers  from  one  parish  into  another, 
botn  within  the  city,  a  single  metropolitan  police 
magistrate,  having  jurisdiction  both  within  the 
city  and  county  wherein  it  is  situate,  may  allow 
the  indenture.  Beg,  r.  St,  George,  Bloomehury, 
16  Q.  B.  1005  ;  20  L.  J.,  M.  C.  200  ;  15  Jur.  799. 

la  Hatton  Oarden.] — An  order  for  bind- 
ing a  pauper  apprentice,  under  56  Geo.  3,  c.  139, 
purported  to  be  made  by  '*  two  justices  for  the 
county  of  Middlesex,"  and  to  bo  signed  and 
sealed  by  them  at  "the  police  office,  Hatton 
Garden."  In  10  Geo.  4,  c.  44, ''  Hatton  Garden  " 
is  mentioned  as  one  of  the  places  in  Middlesex 
forming  the  Holbom  division  of  the  police 
district :— Held,  that  jurisdiction  sufficiently 
appeared  on  the  face  of  the  order,  as  the  court 
would  take  judicial  notice  from  the  act  of  parlia- 
ment that  Hatton  Garden  was  in  Midolesex. 
Beg,  V.  HoVbam  Union,  6  EL  &  BL  715  ;  26  L.  J., 
M.  0. 110 ;  2  Jur«  (N.B.)  571 ;  4  W.  B.  606. 

la  Bezley.] — ^A  person  was  charged  before 
justices  of  the  county  of  Kent,  sitting  at  Dart- 
ford,  out  of  the  metropolitan  police  district,  with 
committing  an  offence  under  2  &  3  Yict  c.  47, 
s.  54,  at  Bexley,  which  is  a  place  within  the 
metropolitan  police  district,  not  assigned  to  any 
of  the  police  courts  of  the  metropolis : — Held, 
that  they  had  no  jurisdiction  to  tr^'  the  offence. 
Dann  v.  Manhy,  26  L.  T.  730  ;  20  W.  R.  627. 

la  Sonthwark.] — By  charter,  the  mayor  and 
some  of  the  aldermen  of  London  have  jurisdic- 
tion in  Southwark ;  but,  as  the  charter  contains 
no  non-intromittent  clause  as  to  the  justices  of 
the  county  of  Surrey,  the  latter  have  a  concur- 
rent jurisdiction  with  the  former.  Bex  v.  Saim* 
bury,  4  Term  Rep.  451 ;  2  B.  H.  433.  And  see 
Kite,  EwpaHe,  2  D.  &  R.  212 ;  1  B.  &  C.  101. 


b.  In  Oonntiea  and  Borou^ha. 

Speeial  Loeal  Commission.] — ^An  offence  was 
committed  within  a  separate  locality  which  had  a 
body  of  justices  exercising  jurisdiction  within  the 
liberty  by  virtue  of  their  separate  commissions : 
(1)  the  ordinary  commission  of  the  peace ;  (2)  a 
commission  to  try  all  treasons,  murders,  felonies, 
&c. ;  (3)  a  general  commission  of  gaol  delivery  : 
—Held,  that  these  commissions  did  not  oust  the 
jarisdiction  of  her  majesty's  justices  of  gaol 
delivery  for  the  whole  county.  Beg,  v.  Crane,  8 
Cox,  C.  C.  53. 

Borough — ^Whea  BzelusiYe.] — All  magisterial 
jurisdiction  over  places  or  precincts,  which  by 
2  &  3  WilL  4,  c.  64,  are  included  within  the  metes 
and  bounds  of  any  borough  mentioned  in  the 
first  division  of  schedules  (A.)  and  (B.)  to  the 
2  &  3  Will.  4,  c.  76,  is,  from  the  passmg  of  the 
latter  act,  vested  exclusively  in  the  borough 
justices.  Bex  v.  GUmeester  J  J,,  6  K.  &  M.  115  ; 
4  A.  dc  E.  689  ;  1  H.  &  W.  682. 

Township  partly  without— Bate.]— The 

mayor  of  a  borough,  acting  under  5  &  6  Will.  4, 
c.  76,  s.  92,  issued  a  warrant  against  an  over- 
seer of  a  township,  part  of  which  was  within, 
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and  part  without,  the  borough,  to  levy  the  pro- 
portion of  a  borough  rate  for  that  part;of  the 
township  which  was  within  the  borough.  In  an 
action  against  the  mayor  for  a  seizure  of  the 
goods  under  this  warrant : — Held,  that  the  mayor 
had  no  jurisdiction  to  issue  such  warrant,  and 
that  trespass  was  the  proper  remedy.  Femley 
V.  WoHhington,  1  Scott  (N.B.)  432 ;  1  M.  &  G. 
491  ;  10  L.  J..  M.  C.  81 ;  4  Jur.  918. 

of  Warrant.] — C.  was  convicted 


of  an  assault  on  two  police  constables  of  the 
county  police  of  Worcestershire  in  the  execution 
of  their  duty,  who  were  apprehending  him  in 
the  city  of  Worcester  under  a  warrant  issued  by 
two  justices  of  and  for  the  county  of  Worcester- 
shire for  his  commitment  to  prison  for  default 
in  payment  of  a  fine,  but  not  backed  by  any 
justice  of  and  for  the  city  of  Worcester.  Worces- 
ter is  a  borough  having  a  separate  commission 
of  the  peace  with  exclusive  jurisdiction,  and  a 
separate  police  force.  0.  was  not  pursued  from 
the  county,  but  found  in  the  city  : — ^Held,  that 
the  conviction  was  wrong,  and  that  the  constables 
were  not  acting  in  the  execution  of  their  duty  in 
so  executing  such  warrant.  Beg,  v.  Cwn^on^ 
49  L.  J.,  M.  C.  41  ;  6  Q.  B.  D.  341 ;  42  L.  T.  543 ; 
28  W.  E.  539  ;  44  J.  P.  489. 

Charter.] — ^The  jurisdiction  of  county  justices 
can  only  be  taken  away  by  express  words  in  a 
charter  to  borough  justices.  Blankley  v.  Win- 
Stanley,  3  Term  Kep.  279  ;  1  B.  B.  704. 

County  Bates.] — A  charter  granted  juris- 
diction to  borough  justices  within  a  borough,  in 
exclusion  of  the  county  justices,  and  likewise 
gave  them  jurisdiction  over  a  place  beyond  the 
limits  of  the  borough,  but  not  in  exclusion  of 
the  county  justices : — Held,  that  the  latter  might 
assess  such  place  to  the  county  rates.  Bates  v. 
WiMtanley,  4  M.  &  8.  429. 

In  a  borough  to  which  the  king  has  granted 
by  charter  that  the  borough  justices  shall  have 
exclusive  jurisdiction  in  misdemeanours  without 
jurisdiction  in  felonies,  and  that  the  county 
justices  shall  not  intromit  themselves  within  the 
borough ;  and  in  which  a  borough  rate  applicable 
to  the  purposes  of  a  county  rate  was  levied  before 
the  passing  of  55  Geo.  3,  c.  51,  the  county  justices 
have  no  power  to  order  the  levying  of  a  county 
rate,  although  by  virtue  of  its  charter  the  borough 
brings  burdens  upon  the  county.  Bex  v.  Sfi^- 
A^<j,4N.d:M.185  ;  2A.&E.298  ;  4L.  J.,M.C.30. 

By  a  charter  granted  to  a  borough,  officers 
were  appointed  justices  of  the  peace  therein,  with 
power  to  hold  sessions,  but  not  to  deal  with 
treasons,  murders  or  felonies.  Sessions  were 
regularly  held,  but  no  indictments  tried  thereat, 
the  practice  being  to  send  offenders  to  the  county 
gaol  for  trial  at  the  county  assizes  or  sessions, 
the  borough  sometimes,  but  not  always,  defray- 
ing the  expense  of  the  maintenance  of  such 
offenders.  The  charter  also  contained  a  non- 
intromittent  clause  as  regarded  the  county  jus- 
tices, who  never  exercised  any  jurisdiction  within 
the  borough  : — Held,  that  the  county  justices 
had  no  power  to  include  the  borough  in  the  basis 
or  standard  for  the  purpose  of  county  rates, 
under  15  &  16  Vict.  c.  81,  s.  21.  Beg.  v.  Bast 
Looe,  3  B.  &  S.  20 ;  31  L.  J.,  M.  C.  245  ;  8  Jur. 
(H.S.)  1128  ;  6  L.  T.  748  ;  10  W.  B.  866. 

Trial  of  Prisoners.] — The  justices  of  a  borough 
had  exclusive  jurisdiction  within  the  borough 
itself,  but  jurisdictioii  concurrent  with  that  of 


the  county  justices  over  certain  places  called  the 
liberties  of  the  borough : — Held,  that  for  an 
offence  committed  within  the  liberties,  they 
might  commit  to  the  county  gaol,  and  cause  the 
prisoner  to  be  brought  before  them  for  trial  at 
the  borough  sessions.  Bex  v.  MussoUy  6  B.  &  C. 
74  ;  9  D.  &  B.  172 ;  5  L.  J.  (O.S.)  M.  C.  28. 

A  royal  charter  granted  to  a  liberty,  situate  in 
a  county,  a  separate  quarter  sessions,  and  the 
right  of  having  a  common  gaol,  and  excluded 
all  other  justices  from  delivering  such  gaoL  The 
gaol  was  not  used  as  a  gaol  or  a  house  of  correc- 
tion for  the  whole  county,  and  it  was  entirely 
supported  out  of  rates  raised,  in  the  nature  of 
county  rates,  within  and  for  the  purposes  of  the 
liberty,  no  part  of  which  contributed  to  the 
general  county  rate.  The  keeper  of  the  gaol 
was  appointed  by  the  justices  of  the  liberty,  who 
acted  under  a  separate  commission  from  that  of 
the  county,  but  not  with  exclusive  jurisdiction. 
The  commission  imder  which  the  justices  of  the 
county  acted  gave  them  jurisdiction  "as  well 
within  liberties  as  without'* : — Held,  that  county 
justices  sitting  in  the  county,  and  without  the 
liberty,  had  power  to  commit  to  the  gaol  of  the 
liberty  for  an  offence  committed  within  the 
liberty,  inasmuch  as  they  were  justices  of 
the  liberty  as  well  as  of  the  county  at  large. 
Arnold  v.  Dimsdale,  2  El.  &  Bl.  580 ;  22  L.  J., 
M.  C.  161 ;  17  Jur.  1157;  1  W.  B.  430.  See 
Arnold  v.  Oaussen,  8  Ex.  463 ;  22  L.  J.,  Ex.  180. 

The  15  Geo.  2,  c.  24,  is  a  declaratory  act,  and 
should  have  a  liberal  construction ;  and,  therefore, 
where  justices  of  a  borough,  contributory  to  the 
county  rate,  have  committed  prisoners  to  the 
county  house  of  correction  for  offences  cognisable 
within  the  county,  the  justices  at  their  borough 
sessions  have  a  right  to  order  such  prisoners  to 
be  brought  before  them  for  trial  there.  Bex  v. 
Amos,  2  B.  &  Aid.  533  ;  21  B.  B.  386. 

Form  of  Order.] — ^Where  an  act  gives  juris- 
diction to  justices  of  a  county,  and  an  order  is 
made  under  it  by  justices  of  the  county  of  a 
city,  which  county  and  city  were  co-extensive 
by  statute,  the  order  is  valid,  though  the  justices 
describe  themselves  merely  as  justices  "  in  and 
for  the  said  city,"  for  the  court  will  take  notice 
that  the  city  is  also  a  county.  Beg,  v.  St, 
Maurice,  16  Q.  B.  908. 

Hewgate.] — The  right  of  county  magistrates 
to  commit  to  Newgate  parties  charged  with  mis- 
demeanours, was  not  taken  away  by  4  Geo.  4, 
c.  64,  s.  4.  Bex  v.  Cbpe,  1  N.  &  P.  515 ;  6  A.&  E. 
226;W.W.&D.164;  6 L. J., M. C. 81  ;  1  Jur.54, 

Borough  without  Commiseion  of  Peaee— Xayor 
a  Justiee  of  the  Peaee  for  Borough.] — The  mayor 
of  a  borough,  without  a  commission  of  the  peace, 
before  whom  a  person  was  brought  charged  with 
embezzlement,  remanded  the  accused  to  the  next 
meeting  of  the  justices  of  the  peace  for  the 
county  in  which  the  borough  was  situated,  and 
admitted  him  to  bail,  taking  the  recognizance  of 
the  defendant  in  1002.  for  the  appearance  of  the 
accused.  The  accused  paid  the  defendant  lOOZ.  to 
indemnify  him  against  liability  under  the  recog- 
nizance : — Held,  that  by  s.  57  of  the  Municipal 
Corporations  Act,  the  mayor  was  a  justice  of  the 
peace  for  the  borough,  and  the  recognizance 
was  valid  ;  that  the  1001.  was  paid  to  the  defen- 
dant in  pursuance  of  a  contract  which  was  con- 
trary to  public  policy,  but  that  as  the  contract 
had  not  been  executed,  the  plaintiff  was  entitled 
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to  recover.     WiUon  v.  Strugnelly  60  L.  J.,  M.  C. 
145  ;  7  Q.  B.  D.  548  ;  45  L.  T.  219  ;  46  J.  P.  831. 

Payment  of  Penalties.] — A  parliamentary 

borough  was  by  charter  constituted  a  municipal 
borough,  with  the  powers  and  privileges  belong- 
ing to  those  named  in  schedule  (B.)  to  5  &  6 
AVilL  4,  c.  76.  It  had  no  grant  of  a  separate 
court  of  quarter  sessions ;  and  the  justices  of 
the  county,  by  virtue  of  s.  Ill,  exercised  the 
jurisdiction  of  justices  of  the  peace  in  and  for 
the  borough  concurrently  with  the  mayor,  who 
by  8.  57  is  ex  oflficio  a  justice  of  the  peace  for  the 
borough,  and  so  continues  during  the  year  next 
succeeding  his  year  of  office : — Held,  that  the 
mayor,  while  acting  as  a  justice  in  and  for  the 
borough,  was  acting  as  a  justice  for  the  county, 
and  therefore  penalties  imposed  by  him  were  to 
be  paid  to  the  treasurer  of  the  county  and  not  to 
the  treasurer  of  the  borough.  Beigate  Corporation 
V.  Hunt,  9  B.  &  S.  129  ;  37  L.  J.,  M.  C.  70  ;  L.  R. 
3  Q.  B.  244 ;  18  L.  T.  237  ;  16  W.  R.  896. 

Penalties  imposed  by  justices  acting  in  and 
for  a  municipal  borough,  having  a  separate  com- 
mission of  the  peace  but  no  separate  court  of 
riuarter  sessions,  in  respect  of  oflfences  against 
the  general  law  of  the  land,  are,  under  11  &  12 
Vict.  c.  43,  s.  31,  to  be  paid  to  the  treasurer  of 
the  county  and  not  of  the  borough.  Winn  v. 
MoMnuinn,  38  L.  J.,  Ex.  200  ;  L.  B.  4  Q.  B.  292  ; 
20  L.  T.  672  ;  17  W.  R.  924. 

Penalties  imposed  by  such  justices,  under  9 
Geo.  4,  c.  61,  and  not  awarded  to  the  prosecutor 
under  s.  20,  are  to  be  paid  to  the  treasurer  of  the 
county  and  not  of  the  borough,  notwithstanding 
the  Municipal  Corporations  Act  Amendment  Act, 
1861  (24  &  26  Vict.  c.  75),  s.  4.  Ih.  See  also 
AU.'Gcn,  V.  Moore,  47  L.  J.,  M.  C.  103  ;  8  Ex. 
1>.  276  ;  38  L.  T.  251  ;  26  W.  R.  366  ;  and 
Metropolitan  District  Receiver  v.  Bell,  41  L.  J., 
M.  C.  153  ;  L.  R.  7  Q.  B.  133. 


house,  may,  where  the  house  is  situate  in  a 
borough,  be  preferred  and  tried  at  the  quarter 
sessions  for  the  borough.  Reg.  v.  Charles, 
L.  &  C.  90  ;  31  L.  J.,  M.  C.  69 ;  7  Jur.  (N.8.) 
1.S08 ;  5  L.  T.  328  ;  10  W,  R.  62  ;  9  Cox,  C.  C, 
18. 

Order  to  repair  Highwayf.j—Two  justices  of 
a  county  made  an  order  on  a  railway  company 
under  8  &  9  Vict.  c.  20,  s.  58,  to  repair  highways 
within  the  borough  of  W.,  to  which  damage  had 
bwn  done  by  tiiem  in  making  their  railway  ;  the 
order  described  them  as  justices  "  in  and  for  the 
said  borough  of  W."  The  county  justices  had 
jurisdiction  within  the  borough  of  W.,  and  there 
was  no  separate  commission  of  the  peace  for  the 
borough  : — Held,  that  the  description  of  the 
justices  was  sufficient.  WaTte field  Local  Board 
V.  Weit  Riding  and  Grimsby  Ry.,  6  B.  &  S.  794 ; 
36  L.  J.,  M.  C.  69  ;  12  Jur.  (N.8.)  160  ;  13  L.  T. 
590  ;  14  W.  R.  100  ;  10  Cox,  C.  C.  162. 

Search  Warrant.] — In  an  action  for  breaking 
and  entering  the  plaintiff's  premises,  the  defen- 
dant pleaded  a  justification  under  a  seareh 
warrant  granted  by  a  justice  of  the  county  of 
Stafford.  At  the  trial  the  defendant  gave  in 
evidence  a  search  warrant  granted  by  a  justice 
of  the  borough  of  Wolverhampton,  acting  as 
such,  but  who  was  also  a  justice  of  the  county 
of  Stafford  : — Held,  that  the  evidence  did  not 
support  the  plea.  Webb  v.  RosSy  4  H.  &  N.  Ill ; 
6  Jur.  (N.8.)  126. 

Dieooyery  of  Papere.]— Under  5  &  6  Will.  4, 
c.  76,  ss.  60, 68,  county  magistrates  may  determine 
complaints  against  corporate  officers  refusing  to 
deliver  up  papers,  though  such  officers  reside 
within  the  precincts  of  the  corporation,  and  the 
corporation  have  magistrates.  Gateshead  JJ., 
In  re,  6  A.  &  E.  560,  n. 


Af  to  Licenein^.] — A.  was  convicted  by 
justices  for  a  petty  sessional  division  of  a 
county,  under  3  &  4  Vict.  c.  61,  s.  6,  for  using  a 
false  certificate  relative  to  the  rating  of  a  house, 
within  the  petty  sessional  division,  occupied  by 
A.,  for  the  purpose  of  obtaining  a  licence  to 
retail  beer  on  the  premises.  The  certificate  was 
used  and  the  offence  committed  within  a  borough 
where  the  county  justices  had  no  general  juris- 
<liction  :— Held,  that  the  jurisdiction  over  this 
offence  was  not  given  by  11  Greo.  4  &  1  WilL  4, 
c.  64,  and  4  &  5  WilL  4,  c.  85,  to  the  county 
justices,  within  whose  jurisdiction  the  house  was 
situate,  but  was  in  the  borough  justices,  within 
whose  jurisdiction  the  offence  was  committed ; 
and  therefore  the  conviction  was  bad.  Reg.  v. 
Wagham,  1  El.  &  BL  647  ;  22  L.  J.,  M.  0.  60  ; 
17  Jur.  785  ;  1  W.  R.  179. 

Before  24  &  25  Vict.  c.  75,  s.  4,  borough  justices 
of  a, corporation  not  having  a  separate  court  of 
quarter  sessions  had  no  power  to  grant  licences  to 
sell  excisable  liquors  by  retail  under  9  Geo.  4, 
c.  61,  but  the  countv  justices  had  such  power 
exclusively.  Candlish  v.  Sinypson,  1  B.  &  S.  357  ; 
30  L.  J.,  M.  C.  178 ;  8  Jur.  (N.s.)  34 ;  4  L.  T. 
437  ;  9  W.  R.  745. 

It  is  not  necessary  that  a  borough  should  have 
a  separate  quarter  sessions  in  order  to  be  a  town 
corporate  within  9  Geo.  4,  c.  61,  s.  1.  Brown  v. 
Nwholson,  6  C.  B.  (N.a)  468  ;  28  L.  J.,  M.  0.  49  ; 
5  Jur.  (N.8.)  99  ;  7  W.  R.  88. 

Diiorderly  Honse.] — An  indictment  under  the 
26  Geo.  2,  c.  36,  s.  6,  for  keeping  a  disorderly 


Travelling  wifhont  Payment  of  Fare.] — ^A., 

intending  to  go  by  railway  from  C.  to  D.,  which 

is  an  intermSiate  station  between  C.  and  N., 

took  a  ticket  for  N.,  and  upon  his  arrival  at 

D.,  left  the  railway.    The  fare  from  C.  to  D. 

exceeded  in  amount  the  fare  from  C.  to  N., 

and  the  difference  was  demanded  of  A.,  but  he 

refused  to  pay  it.    By  a  by-law  of  the  company, 

every  passenger  was  to  pay  his  fare  previously  to 

entering  a  carriage,  upon  payment  of  which  he 

would  be  furnished  with  a  ticket  specifying  the 

class  of  carriage  and  distance  for  which  the  fare 

was  paid;  and  any  passenger  who  entered  a 

carriage    without   having   paid   his   fare   was 

subject  to  a  penalty.    Under  this  by-law  A.  was 

convicted  by  the  borough  justices  of   C.  for 

having  within  the  borough  entered  a  carriage  of 

the  company  for  the  purpose  of  travelling  upon 

the  railway  from  C.  to  D.,  not  having  previously 

paid  his  fare  for  so  travelling : — Held,  that  the 

borough  justices  had  jurisdiction  over  the  alleged 

offence,  but  that  the  conviction  could  not  be 

sustained,  as  A.  had  paid  his  fare  within  the 

meaning  of  the  by-law.    Reg,  v.  Frere,  4  El.  & 

Bl.  698  ;  3  C..L.  R.  455 ;  24  L.  J.,  M.  C.  68  • 

1  Jur.  (N.8.)  700. 

Smuggling.] — The  magistrates  of  the  place  on 
land  to  which  a  person  charged  under  6  Geo.  4, 
c.  105,  s.  74,  is  carried,  have  jurisdiction  over  the 
subject-matter  although  the  person  may  have  been 
taken  on  board  a  vessel  on  waters  within  another 
jurisdiction.    Rex  v.  Nmin,  7  L.  J*  (O.8.)  M.  0. 10. 
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Foreshon.l — ^That  part  of  the  seashore  which 
lies  between  nigh  and  low  water  marks  is  within 
and  part  of  the  adjoining  conntyi  so  that  the 
justices  of  the  county  haye  jurisdiction  to  take 
cognisance  of  offences  committed  thereon  whether 
the  land  is  covered  with  water  or  not  at  the  time 
the  offences  are  committed.  Bmbleton  y.  Brou>n, 
3  £L  &  £1.  284  ;  90  L.  J.,  M.  C.  1 ;  6  Jar.  (Nil.) 
1298. 

Parish  Apprentioe.] — ^When  a  parish  appren- 
tice is  bound  to  serve  in  a  county  different  from 
that  from  which  he  is  bound,  iiie  allowance  of 
the  indenture  according  to  66  Geo.  3,  c.  139, 
must  be  **  as  well  bj  two  justices  of  the  peace 
for  the  county  or  district  within  which  the  place 
by  the  officers  of  which  such  child  shall  be  bound 
shall  be  situated,  as  by  two  justices  of  the  peace 
for  the  county  or  district  within  which  the  place 
shall  be  situated  when  such  child  shall  be  int^dcd 
to  serve."  The  allowance  by  the  same  justices 
acting  for  both  counties  is  insufficient.  Jlew  v. 
ShijfSm,  7  L.  J.  (0.8.)  M.  C.  21. 

Petty  Sessional  Diyiiion— Plaee  in  which  the 
Xattar  ariiei.] — The  2nd  section  of  the  Public 
Health  Act,  1848,  defines  a  justice  to  be  "  a  justice 
acting  for  the  place  in  which  the  matter  requiring 
the  cognisance  of  the  justice  arises" : — Held,  that 
this,  in  a  county,  means  a  justice  acting  within 
the  petty  sessional  division  in  which  the  matter 
arises ;  and  therefore  that  justices  of  the  county 
not  acting  within  the  petty  sessional  division  of 
it  in  whidi  an  offence  under  the  148th  section  of 
the  act  had  be^i  committed  had  no  jurisdiction 
to  convict  under  the  129th  section.  Beg,  y. 
Brodhwtt,  82  L.  J.,  M.  C.  168. 

Offence  eommitted  in  one  Petty  Sessional 
Division — Committal  in  different  Division.] — 

Justices  of  the  peace  sitting  in  and  acting  for 
one  petty  sessional  division  of  a  county  have 
jurismctlon  to  commit  for  trial  on  a  charge 
arising  in  another  petty  sessional  division  of  the 
same  county,  and  are  not  bound  to  remand  such 
charge  for  hearing  in  the  division  in  which  the 
offence  was  committed.  Beg,  v.  BecJUey,  57 
L.  Jm  M.  C.  22 ;  20  Q.  B.  D.  187  ;  67  L.  T.  716  ; 
36  W.  R.  160 ;  16  Cox,  C.  C.  331 ;  52  J.  P.  120 
-^-C.  C.  B. 

Indietmeat  found— Warrant  to  Arrest.]~A 
woman  lived  in  Gloucestershire,  against  whom 
a  true  bill  for  perjury  had  been  found  at  the 
Kent  assizes.  The  prosecutor  applied  to  justices 
in  Kent,  imder  11  &  12  Vict  c.  42,  s.  3,  for  a 
warrant  to  arrest  and  hold  her  to  bail,  which  the 
justices  refused  to  grant : — Held,  that  a  rule  for 
a  mandamus  to  the  justices  would  not  be  granted, 
because  it  seemed  a  vexatious  proceeding,  and 
the  prosecutor  should  first  have  applied  to  the 
Gloucestershire  justices,  which  was  a  better 
remedy.    Zloyd,  ExparU,  63  J.  P.  612. 


0.  Sootoh  Justloes. 

A  Bootoh  justice  of  the  peace  may  take  an 
affidavit  out  of  his  jurisdiction,  provided  the 
locality  is  within  the  authority  of  Great  Britain. 
Therefore  an  affidavit  before  a  justice  of  the 
peace  of  the  county  of  Mid-Lothian  is  valid, 
though  taken  in  London.  Kerr  y.A  ilsa  (^Marquui), 
I  Macq.  H.  L.  736. 


4.  liATTEBB  WITHIN. 


Highway — Cutting  down  Trees.  I—Mngistrates 
have  no  power,  under  the  5  &  6  will.  4,  c  60,  to 
cut  down  trees  which  may  damage  the  highway, 
If  planted  for  ornament  and  shelter.  Frampton 
V.  TUfin,  2  Jut.  986. 

Limaties — ^Vagrants.]— Vagrants  only,  and  not 
persons  of  rank,  are  within  17  Geo.  2,  c.  6,  &  20, 
which  empowers  justices  of  peace  to  take  care  of 
lunatics.    Anon^  2  Atk.  52. 

Pending  AMiie8.]~The  power  of  justices  of 
the  peace  of  a  county,  or  a  recorder  of  a  borough, 
to  try  prisoners  at  quarter  sessions,  is  not  sus- 
pended or  affected  by  the  fact  of  the  judges 
sitting  under  the  usual  commission  of  assize,  oyer 
and  terminer,  and  general  gaol  delivery.  Smith 
V.  Beg.  (in  error'),  3  New  Sess.  Cas.  664 ;  13  Q.  B. 
738 ;  18  L.  J.,  M.  C.  207 ;  13  Jur.  850 ;  8  Ck)x, 
C.  C.  586. 

At  Quarter  Sesiioas.] — Suicide  is  not  murder 
within  24  &  25  Vict.  c.  100,  ss.  11  and  15,  and 

therefore  attempting  to  commit  suicide  is  a  mis- 
demeanour triable  at  quarter  sessions.  Beg.  v. 
Burgess,  L.  &  C.  258 ;  32  L.  J.,  M.  G.  55  ;  9  Jur. 
(N.8.)  28 ;  7  L.  T.  472 ;  11  W.  B.  96 ;  9  Cox, 
C.  C.  247. 

A  court  of  quarter  sessions  has,  by  24  &  25 
Vict.  c.  96,  s.  115,  jurisdiction  over  the  offence  of 
larceny  when  committed  upon  the  high  seas,  if 
the  offender  is  apprehended  within  the  jurisdic- 
tion of  the  sessions,  as,  where  the  offender  and 
prosecutor  were  both  fellow-passengers  in  a  vessel, 
and  the  larceny  was  committed  on  the  high  seas, 
between  Madras  and  Point  de  Galle,  and  the 
offender  was  apprehended  at  Southampton  and 
tried  at  the  Southampton  borough  quarter  ses- 
sions. Beg.  V.  Peel,  L.  &,  C.  231  ;  32  L.  J.,  M.  O. 
65;  8  Jur.  (N.S.)  1186  ;  7  L.  T.  336;  11  W.  B. 
40  ;  9  Cox,  C.  C.  220. 

They  have  jurisdiction  over  conspiracies.  Bex 
V.  Bispal,  1  W.  Bl.  368  ;  3  Burr.  1320. 

But  they  have  no  jurisdiction  over  the  offence 
of  forgery  at  common  law.  Bew  v.  Gibhs,  1  East, 
173. 

To  solicit  a  servant  to  steal  his  master's  goods 
is  a  misdemeanour,  though  it  is  not  charged  in 
the  indictment  that  the  servant  stole  the  goods, 
nor  that  any  other  act  was  done,  except  the 
soliciting  and  inciting ;  and  such  offence  is 
indictable  at  the  sessions,  having  a  tendency  to 
a  breach  of  the  peace.  Bern  v.  Higgint,  2  East,  6 ; 
6  B.  B.  358. 

So  they  have  jurisdiction  over  cheats  in  general. 
Bex  V.  Brayne,  1  East,  183,  n. 

An  indictment  alleged  that  the  defendants, 
contriving  and  Intending  to  defraud  B.  of  his 
money,  unlawfully,  knowingly  and  designedly, 
did  amongst  themselves  combine,  conspire,  con- 
federate and  agree  together,  by  divers  false 
pretences  against  the  form  of  the  statute,  in  that 
case  made  and  provided,  the  said  B.  of  his  moneys 
to  defraud,  against  the  form  of  the  statute : — 
Held,  that  the  quarter  sessions  had  jurisdiction 
to  tiy  this  indictment.  Zatham  v.  Beg.,  5  B.  &  S. 
636  ;  33  L.  J.,  M.  C.  197  ;  10  Jur.  (N.^.  1146  ; 
10  L.  T.  571 ;  12  W.  B.  908  ;  9  Cox,  C.  C.  516. 

The  sessions  have  the  power  of  quashing  an 
indictment  for  forcible  entry,  riot  and  assault, 
before  plea.  Beg.  v.  WiUon,  6  Q.  B.  620 ;  14 
L.  J.,  M.  C.  3. 

A  form  of  request  for  the  payment  of  money 
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due  imdcr  on  order  of  a  court  of  equity  directed 
to  the  assistant-paymaster-general  at  the  Boyal 
Courts  of  Justice,  is  not  a  "  document  relating 
to  a  proceeding  in  a  court  of  equity  "  within  the 
meaning  of  s.  1  (17)  of  the  Quarter  Sessions 
Act,  1842.  A  person  charged  with  the  larceny 
of  such  a  document  may  therefore  be  tried  at 
quarter  sessions.    Xing  v.  Beg.j  61  J.  P.  663. 

libel  —  PreUmiaary  Inquiry.]  —  Upon  an 
information  for  maliciously  publishing  a  defama- 
tory libel  under  the  5th  section  of  6  &  7  Vict. 
c.  96,  the  magistrate  has  no  jurisdiction  to 
leceive  evidence  of  the  truth  of  the  libel,  inasmuch 
as  his  function  is  merely  to  determine  whether 
there  is  such  a  case  against  the  accused  as  ought 
to  be  sent  for  trial,  and  a  defence  based  upon  the 
truth  of  the  libel  under  s.  6  of  the  act  can  only 
be  inquired  into  at  the  trial  upon  a  special  plea 
framed  in  accordance  with  the  terms  of  that 
section.  The  proTinoe  of  a  magistrate  upon  a 
preliminary  inquiry  into  a  charge  of  an  indictable 
offence  discussed.  JUtf.  v.  Garden,  49  L.  J.,  M.  C. 
1 ;  6  Q.  B.  D.  1 ;  41  L.  T.  504  ;  28  W.  E.  133 ; 
14  Cox,  C.  C.  359  ;  44  J.  P.  119. 

L.,  the  proprietor  of  a  newspaper,  published 
comments  on  a  ball  given  by  S.,  who  professed 
that  it  was  for  the  friends  of  the  dramatic  pro- 
fession. L.,  however,  stated,  that  it  was  attexuled 
by  prostitutes,  and  was  an  attempt  to  sully  the 
fame  of  the  stage.  L.,  being  charged  with  libel 
before  a  magistrate,  propo^  to  give  evidence 
that  loose  characters  were  present,  and  that  the 
facts  were  true  and  proper  to  be  commented  on 
in  a  newspaper: — Held,  that  the  magistrate 
rightly  rejected  that  evidence,  as  it  was  only 
proper  to  be  received  at  the  trial  before  a  jury. 
JB<».  V.  Flowers,  44  J.  P.  377. 

Justices  have  no  right  to  inquire  into  the  truth 
of  a  charge  of  libel  preferred  before  them,  or  to 
hear  any  other  justification.    If  a  publication  is 

§  roved,  they  are  bound  to  commit.     Heg.  v. 
Inensend,  4  F.  &  F.  1089  ;  10  Cox,  C.  C.  356. 


Bzoulpatery  Svidenoe.] — The  provision  in 


Lord  Campbell's  Libel  Act  (6  &  7  Vict,  c  96),  s.  7, 
as  to  allowing  exculpatory  evidence  in  answer 
to  a  prim&  facie  case  of  liability  for  publication, 
being  quite  general  in  its  terms,  was  held  to 
apply  to  a  prosecution  for  the  publication  of  a 
blasphemous  libel.  JReg,  v.  Bradlaugh,  15  Cox, 
C.  C.  217. 

Upon  an  application  for  a  criminal  informa- 
tion against  the  proprietor  of  a  newspaper  for 
publishing  a  seditious  libel,  evidence  was  tendered 
under  the  44  &  46  Vict.  c.  60,  s.  4,  of  the  truth  of 
the  libel,  and  that  it  was  for  the  public  benefit 
that  it  should  be  published.  The  magistrates 
refused  to  receive  such  evidence.  Upon  an 
application  to  the  Queen's  Bench  Division  for  a 
conditional  order  for  a  mandunus  to  compel  the 
magistrate  to  receive  the  evidence  so  tendered  : 
—Held,  that  no  such  matters  could  be  given  in 
evidence  at  the  trial,  and  that  therefore  the 
magistrate  was  right  in  refusing  to  admit  the 
evidence  at  the  preliminary  inquiry.  O^Brien, 
JBas  parte,  12  L.  B.,  Ir.  29  ;  15  Cox,  C.  C.  180. 

Slat  for  Criminal  Proseeution.] — ^When 

the  director  of  public  prosecutions  in  England  has 
refused  to  grant  his  fiat  under  44  &  45  Vict.  c.  60, 
s.  3,  for  a  criminal  prosecution  against  the  pro- 
prietor, kc,  of  a  newspaper  for  a  libel  published 
therein,  the  High  Court  of  Justice  has  no  power 
to  interfere,  the  matter  being  left  by  the  enact- 


ment entirely  to  his  discretion.     Hubert,  Eao 
parte,  16  Cox,  C,  C.  166  ;  47  J.  P.  724. 

An  application  upon  the  part  of  the  proprietor 
of  a  newspaper,  defendant  in  a  criminal  informa- 
tion for  Bbel,  to  quash  the  information  on  the 
ground  that  the  fiat  of  the  director  of  public 
prosecutions  had  not  been  obtained,  the  point 
not  being  taken  on  the  argument  of  the  rule, 
was  dismissed,  and  held,  by  Field,  Denman,  and 
Mathew,  JJ.  TLord  Coleridge,  C. J.,  and  Hawkins, 
J.,  contra),  that  in  such  a  case  the  fiat  is  not 
required.  Reg.  v.  Tatee,  62  L.  J.,  Q.  B.  778  j 
11  Q.  B.  D.  760  ;  15  Cox,  C.  C.  272. 

Breaeh  of  the  Peaoe  within  view  of  Jutiee.] — 
A  magistrate  in  case  of  a  breach  of  the  peace 
within  his  view,  may  instantly  order  the  offender 
into  custody.  Still  v.  WalU,  7  East,  536 ;  6 
Esp.  36. 

Apprehended  Breaeh  of  the  Peaoe— Prohibit- 
ing Keetings.] — ^A  magistrate  is  responsible  for 
order  in  the  district  over  which  he  has  control, 
and  the  commissioner  of  police  for  the  metro- 
polis is  the  officer  mainly  responsible  for  the 
preservation  of  peace  and  order  therein.  If  such 
magistrate  or  such  commissioner  negligently  fails 
to  take  the  precautions  necessary  to  preserve 
order,  he  or  they  can  be  proceeded  against  in  a 
criminal  court,  and  be  called  upon  to  answer  for 
such  negligence.  Such  officers  therefore  are- 
justified  in  issuing  a  public  notice  that  public 
meetings  will  not  be  permitted  to  take  place  in 
any  place  of  public  resort  under  their  control 
where  there  are  reasonable  grounds  for  believing 
that  a  breach  of  the  public  peace  is  likely  to- 
result  from  the  holding  of  any  public  meeting  in 
such  places.   Reg.  v.  Graham,  16  Cox,  C.  C.  420. 


Disponing    Kooting    belioYod    to    bO' 


1TnlawAil.J — In  an  action  for  assault  and  battery 
against  a  justice  of  the  peace,  the  defence  set  out 
certain  inflammatory  placards  posted  by  the  pro- 
moters of  the  meeting  and  their  opponents,  that 
informations  were  sworn,  from  which  it  appeareil 
that  if  the  meeting  was  held  the  public  peace- 
would  be  broken;  and  that  the  defendant 
believed,  and  had  reasonable  grounds  for  believ- 
ing, that  a  breach  of  the  peace  would  occur  if  thc- 
meeting  were  allowed  to  be  continued,  and  that 
the  public  peace  and  tranquillity  could  not 
otherwise  be  preserved  than  by  separating  andl 
dispersing  the  plaintiff  and  others  so  assembled  ; 
that  the  defendant,  being  present,  requested 
them  to  disperse,  which  they  neglected  to  do ;. 
and  that  thereupon  the  defendant  laid  his  hand 
on  the  plaintiff  in  order  to  separate  and  disperse 
the  plfdntiff  and  other  persons  so  assembled, 
using  no  more  violence  than  was  necessary  for 
that  purpose ;  which  was  the  assault  and  battery 
complained  of.  There  was  not,  in  the  opinion  of 
the  court,  any  allegation  in  the  13th  paragraphs 
shewing  that  the  meeting  was  in  itself  an  imlaw- 
ful  assembly: — ^Held,  on  demurrer,  that  the* 
defence  was  a  good  answer  to  the  action,  and 
that,  even  assuming  that  the  plaintiff  and  others- 
assembled  with  him  were  engaged  in  no  unlawful 
act,  yet,  as  there  were  reasonable  grounds  appear- 
ing on  the  pleadings  for  the  belief  of  the 
defendant  that  there  would  be  a  breach  of  the 
peace  if  the  meeting  continued ;  and  it  was 
alleged  in  the  defence  that  there  was  no  other 
way  of  averting  such  breach  of  the  peace,  except 
by  stopping  the  meeting,  the  defence  sufficiently 
shewed    that  the    defendant  was    justified   in« 
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taking  the  necessary  steps  to  stop  and  disperse 
the  meeting.  O' Kelly  v.  Harvey^  14  L.  B., 
Ir.  106  ;  16  Cox,  C.  C.  436— C.  A. 

Mifdemeanour  committed  within  Tiew  of  Jni- 
tice.] — Qusre,  if  a  magistrate  has  a  right  to 
arrest  a  person  guilty  of  a  misdemeanour  before 
his  eyes  when  there  has  not  been  any  breach  of 
the  peace  actual  or  apprehended.  King  v.  Poe, 
16  L.  T.  37. 

Biatorbanee  of  the  PnbUc  Peace — Bridence.] 
— ^A.,  B.  and  S.,  members  of  the  Salvation  Army, 
led  a  crowd  by  a  circuitous  route  through  certain 
of  the  streets  of  the  town  of  H.,  to  the  meeting- 
house of  the  Army,  S.  during  the  march  blowing 
the  comet  loudly  and  in  a  discordant  manner, 
and  A.  and  B.  marching  with  him  singing  hymns, 
beating  time,  and  shouting  loudly  "Alleluia," 
and  other  expressions.  Several  of  the  inhabi- 
tants of  the  streets  through  which  they  passed 
were  disturbed  by  the  loud  and  discordant 
noises,  but  there  were  not  more  than  fifteen 
members  of  the  Salvation  Army  present,  much 
of  the  noise  being  caused  by  a  mob  of  400  or  500 
persons  following  them  and  hostile  to  their  pro- 
ceedings. Information  having  been  preferred 
against  A.,  B.  and  S.  under  a  local  act,  by  which 
a  penalty  was  imposed  on  any  person  who  should 
"  make,  excite,  or  join  in  any  brawl,  or  otherwise 
•disturb  the  public  peace,'*  it  was  found  as  a  fact 
that  they  had  disturbed  the  public  peace  and 
they  were  convicted : — Held,  on  a  case  stated, 
that  there  was  no  evidence  of  the  offence  charged 
upon  which  the  defendants  could  be  rightly  con- 
victed under  the  act  of  disturbing  the  public 
peace,  and  that  the  conviction  must  be  quashed. 
Beaty  v.  GlenUter,  61  L.  T.  304. 

Knowledge  by  persons  peaceably  assembling 
for  a  lawful  object  that  their  assembly  will  he 
forcibly  opposed  by  other  persons  under  circum- 
stances likely  to  lead  to  a  breach  of  the  peace  on 
the  part  of  such  other  persons  does  not  render 
such  assembly  unlawful.  Beatty  v.  OiUbaTiJu, 
16  Cox,  C.  C.  138. 

Committal  in  Default  of  Sureties.] — A  justice 
is  authorised  to  require  sureties  of  the  peace  for 
a  limited  term,  according  to  his  discretion,  and 
need  not  bind  the  party  over  to  the  next  sessions 
only.     Willes  v.  Bridger,  2  B.  &  Aid.  278. 

A  justice's  warrant,  committing  a  party  in 
default  of  his  finding  sureties  to  keep  the  peace, 
is  bad,  if  the  commitment  is  for  no  definite  time, 
but  until  he  shall  find  such  sureties  or  be  dis- 
charged by  due  course  of  law.  Prickett  v.  Orat- 
rex,  8  Q.  B.  1020 ;  2  New  Sess.  Cas.  429  ;  15 
L.  J.,  M.  C.  145  ;  10  Jur.  556. 

It  is  not  necessary  that  such  warrant  should 
fix  the  amount  in  which  sureties  are  to  be  given. 
lb. 

A  commitment  of  a  party  who  refuses  to  give 
sureties  to  keep  the  peace  need  not  be  made  to 
the  gaol,  but  is  good  if  made  to  the  house  of  cor- 
rection. Aston,  Mc  parte,  1  New.  Sess.  Cas.  73  ; 
12  M.  &  W.  456  ;  13  L.  J.,  M.  0.  52  ;  8  Jur.  293. 

Where  upon  articles  of  the  peace  being 
exhibited  the  sessions  order  the  defendant  to  find 
sureties  in  a  certain  amount,  and  do  not  order 
that  in  case  of  default  he  shall  be  imprisoned, 
magistrates  out  of  sessions  have  no  power  to 
commit  upon  refusal  to  find  such  sureties.  Reg. 
V.  HuntiTigdon  JJ.,  1  Cox,  C.  C.  209. 

Bnretiee  for  Good  Behaviour.] — H.  B.,  at  the 

•execution  of  an  habere  to  enforce  payment  of 


rent,  addressed  a  number  of  persons,  includ- 
ing the  tenant  under  eviction,  as  follows: — 
"  Pay  no  rent  to  the  landlord.  We  will  make 
you  right  about  the  land  ;  we  will  build  yofu 
a  house  at  any  expense,  and  make  you  comfort- 
able during  the  winter."  A  summons  was  issued 
against  H.  R.,  calling  on  her  to  shew  cause  why 
she  should  not  be  bound  over  to  be  of  good 
behaviour,  and  at  the  hearing  of  the  summons 
H.  B.  was  ordered  to  find  hsAl  to  be  of  good 
behaviour  for  six  months,  and  in  default  to  be 
imprisoned  for  one  month.  She  refused  to  give 
bail,  and  was  accordingly  imprisoned  for  one 
month  : — Held,  on  motion  to  shew  cause  against 
a  conditional  order  for  a  writ  of  certiorari,  that 
the  justice  had  jurisdiction  to  make  the  order. 
Reg,  V.  Cork  JJ.,  15  Cox,  C.  C.  78. 

An  information  was  laid  against  a  person  for 
an  assault  and  battery,  and  a  summons  issued 
against  him  for  that  offence.  At  the  hearing, 
the  justices  dismissed  the  information,  and  gave 
him  a  certificate,  but  they  ordered  him,  in  respect 
of  the  charge,  to  enter  into  his  own  recognizance 
in  50/.  to  keep  the  peace  for  six  months  : — Held, 
that,  notwithstanding  the  justices  dismissed  the 
information,  they  were  legally  justified  in  requir- 
ing a  recognizance' to  keep  the  peace.  Davis,  Ex 
parte,  24  L.  T.  547. 

Where  a  summons  for  assault  also  called  on 
the  defendant  to  shew  cause  why  she  should  not 
be  bound  over  to  keep  the  peace,  and  the 
defendant  having  appeared,  the  magistrates 
convicted  her  of  assault,  and  ordered  her  to  be 
imprisoned : — Held,  that  the  conviction  was  right. 
Kennington  v.  Daniel,  22  L.  R.,  Ir.  667. 

E.  having  laid  an  information  before  a  justice, 
complaining  that  M.,  after  having  assaulted,  had 
threatened  him,  and  praying  that  he  might  be 
bound  over  to  keep  the  peace,  the  case  was 
heard  at  petty  sessions,  and  an  assault  was 
proved.  The  justices  convicted  M.of  the  assault, 
and  also  obliged  him  to  find  sureties  of  the 
peace,  notwithstanding  the  protest  of  E.  against 
the  conviction,  and  his  request  that  only  sureties 
of  the  peace  should  be  required  from  M.: — Held, 
that  the  magistrates  had  no  jurisdiction  to  con- 
vict M.  of  the  assault.  Reg.  v.  TotTuuts  JJ.  or 
Deny,  2  L.  M.  &  P.  230  ;  20  L.  J.,  M.  C.  18» ; 
15  Jur.  227. 

The  court  refused  to  interfere  with  the  discre- 
tion of  magistrates  in  taking  security  for  keeping 
the  peace.  Rex  v.  Tregarthan,  2  N.  &  M.  379 ; 
5  B.  &  Ad.  678. 

The  power  of  justices  to  require  sureties  to 
keep  the  peace  is  derived  from  the  commission 
of  the  peace,  and  it  is  confined  to  cases  where  a 
party  makes  it  appear  to  the  justices  that  he 
goes  in  fear  and  in  danger  of  personal  violence 
from  another,  by  reason  of  threats  employed  by 
him,  or  by  reason  of  looks,  gestures  and  con- 
duct ;  but  the  party  must  himself  draw  the 
inference  that  he  is  in  fear  of  personal  violence. 
Reg.  V.  Dunn,  4  P.  &  D.  415  ;  12  A.  &  E.  69^; 
1  Am.  &  H.  8  ;  6  Jur.  721. 

Several    Biitinot    Instances    of    Xii- 


oondaot.]i — In  an  application  under  the  statute 
34  Edw.  3,  c.  1,  to  bind  a  party  over  to  be  of 
good  behaviour,  several  distinct  instances  of 
misconduct  may  be  alleged  and  relied  upon. 
Reg,  v.  Queen'9  County  JJ.,  10  L.  R.,  Ir.  294. 


Original  Jnriidiction  of  Queen's  Bench.] 


— Notices  were  served  on  i).,  H.  and  L.,  of  appli* 
cations  to  the  Queen's  Bench  Division,  requiring 
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them  to  find  snfficient  anreties  to  be  of  good 
behayiour  towards  her  majesty  and  all  her 
majesty^s  subjects,  or  in  default  that  thej  should 
be  conunitted  to  prison.  These  applications 
were  made  in  consequence  of  certain  speeches 
ddiyered  by  D.,  H.  and  L.,  at  public  meetings 
held  in  the  counties  of  Meath  and  Oarlow,  in 
the  interests  of  the  Irish  National  League.  The 
affidavits  on  which  the  applications  were 
grounded  deposed  to  the  existence  for  some 
years  preceding  of  an  agrarian  agitation  in 
various  parts  of  Ireland,  including  the  counties 
of  Meath  and  Carlow;  th&t  in  consequence 
thereof  great  excitement  prevailed  ;  and  that  a 
combination  had  been  set  on  foot  against  the 
payment  of  rent ;  and  that  numerous  crimes  and 
outrages  had  been  committed  in  various  parts  of 
the  country.  It  was  further  stated  that,  at  a 
public  meeting  in  the  county  of  Meath,  attended 
by  upwards  of  4,000  persons,  D.  in  addressing 
the  meeting,  after  condemning  the  system  of 
using  large  portions  of  land  for  grazing,  said  : — 
**Uide8s  wise  and  just  legislation  should  prevent 
its  necessity,  the  time  will  come  when  the 
starving  people  of  Donegal  and  Connemara  will 
be  told  to  march  down  in  their  serried  phalanxes 
npon  the  plains  and  seize  the  hmds  upon  which 
to  live  like  civilized  beings  in  a  Christian 
country.*'  And  again,  ^*  I  propose  that  in  case 
Mr.  Gladstone  does  not  apply  the  surplus  of  the 
Arrears  Act  estimates  to  save  the  people,  no  rent 
should  be  paid  from  November  till  next  May, 
that  out  of  this  sum  a  portion  should  be  placed 
in  the  National  Belief  Fund,  to  save  our 
starving  people  from  starvation."  H.,  at  a 
meeting  in  the  county  of  Carlow,  held  for  the 
purpose  of  founding  a  branch  of  the  '*  National 
League,"  described  the  government  as  simply 
"  a  system  of  laud  piracy "  ;  "  an  organisation 
against  the  will  of  the  people,"  "an  organisa- 
tion of  so  many  pirates  and  so  many  brigands." 
"  It,"  Le.  the  government,  "  was  entitled  to  the 
same  moral  respect  as  a  cut-purse,  who  held  a 
revolver  at  your  head  and  said  to  you,  *  Your 
money  or  your  life.*"  Q.  addressed  a  public 
meeting  in  Meath,  also  held  for  the  establish- 
ment of  a  branch  of  the  "  National  League," 
and  in  his  speech  he  described  himself  as  a 
rebel ;  spoke  hopefully  of  the  resuscitation  of  a 
former  organised  body  known  as  the  Land 
League,  and  which,  siter  a  period  of  active 
operation,  had  been  proclaimed  as  illegal  by  the 
government,  and  finally  exhorted  the  farmers 
not  to  pay  any  rent.  Q.  made  an  afOidavit,  in 
which  he  stated  that  the  report  of  his  speech 
relied  on  in  support  of  the  application  was  not  a 
full  or  accurate  report.  No  affidavit  was  made 
by  either  D.  or  H. ;  nor  did  any  of  the  parties 
summoned  offer  any  apology  or  promise  to 
abstain  from  similar  conduct  in  the  future.  It 
was  argued  on  behalf  of  Q.  (who  appeared  by 
counsel)  that  the  Queen*s  Bench  Division  had 
no  jurisdiction  in  the  matter  of  the  applications, 
the  jurisdiction  to  order  persons  to  find  sureties 
for  good  behaviour  having  been  created  by  the 
34  Edw.  3,  c.  1,  and  conferred  only  on  the 
justices  directed  to  be  appointed : — Held,  that 
the  judges  of  the  Queen  s  Bench  Division,  as 
conservators  of  the  peace,  have  original  juris- 
diction, independently  of  the  statute  of  Edw.  3, 
to  require  sureties  for  good  behaviour  from 
persons  whose  acts  or  language  are  shewn  to  be 
likely  to  endanger  the  public  peace.  Seymour, 
Iks  parU,  Davitt,  In  re,  15  Cox,  C.  C.  242 ;  12 
L.  B.,  Ir.  46. 


Held,  also,  that  these   were  proper  cases  in 
wbich  to  exercise  that  jurisdiction.    Ih, 


In  Ca«e  of  Libel.] — A  warrant  of  com- 


mitment recited  that  the  plaintiff  had  been 
brought  before  a  justice  of  the  peace,  charged 
on  the  oath  of  T.  P.  with  having  written  on  the 
pavement  of  a  lane  offensive  words  reflecting  on 
the  character  of  B.  J.  W.,  viz.  &c. ;  and  that  it 
had  been  stated  to  the  justices,  on  the  oath  of 
T.  P.,  that  the  continued  writing  for  some  time 
past  of  these  offensive  words  was  calculated  to 
produce  a  breach  of  the  peace ;  and  that  T.  P. 
prayed  that  the  plaintiff  might  be  required  to 
find  sureties  to  keep  the  peace.  The  justice 
ordered  tfnd  adjudged  that  the  plaintiff  should 
enter  into  his  recognizance  in  30/.,  and  two 
sufficient  sureties  in  15/.  each,  to  keep  the  peace 
for  three  calendar  months.  After  stating  a 
refusal  by  the  plaintiff,  it  commanded  that  be 
should  be  conveyed  to  prison,  and  there  kept  for 
three  calendar  months,  unless  he  in  the  mean- 
time entered  into  such  recognizance,  with  such 
sureties.  The  warrant  was  afterwards  quashed 
on  motion,  and  an  action  of  trespass  was 
brought : — ^Held,  first,  that  the  warrant  put  in 
against  the  justice  was  evidence  for  him  of  the 
information  recited  in  it,  for  the  purpose  of 
shewing  on  what  grounds  and  in  relation  to 
what  subject-matter  he  was  acting  when  he 
granted  it.  Haylook  v.  Sparke,  1  EL  &  Bl.  471 ; 
22  L.  J.,  M.  0.  67  ;  17  Jur.  731. 

Held,  secondly,  that  it  must  be  taken  that  he 
intended  to  exercise  the  jurisdiction  of  requiring 
sureties  for  good  behaviour,  although  "  sureties 
to  keep  the  peace  "  were  mentioned  in  the  war- 
rant.   2  b, 

Held,  thirdly,  that  a  justice  of  the  peace  has 
jurisdiction  to  require  sureties  for  good  behaviour 
in  some  cases  of  libel  against  private  individuals ; 
and  therefore  the  action  would  not  lie,  being 
brought  for  an  act  done  by  him  in  the  execution 
of  his  duty  with  respect  to  a  matter  within  his 
jurisdiction,  within  11  ds  12  Vict.  c.  44,  s.  1. 
lb. 

Charge  of  Assault — Compromise.] — ^When  a 
complaint  has  been  made  to  magistrates  of  ati 
assault  with  a  view  to  an  adjudication  thereon, 
they  thereby  gain  jurisdiction  to  determine  the 
case,  and  the  party  injured  cannot,  by  afterwards 
compromising  the  case,  take  away  that  jurisdic- 
tion. Beg,  V.  WilUhire  J  J,,  8  L.  T.  242 ;  11 
W.  B.  594. 

After  issuing  a  summons  for  a  common  assault, 
and  before  the  day  appointed  for  hearing  by  the 
justices,  the  parties  compromised  the  matter,  and 
informed  the  justices  thereof.  The  justices, 
however,  proceeded  to  hear  the  summons,  and 
convicted,  the  prosecutor  having  given  evidence, 
though  involuntarily  : — ^Held,  that  the  conviction 
could  not  be  quashed  on  the  ground  of  want  of 
jurisdiction,    lb. 


Eridence  disolofing   a  Felony.]  —  An 


information  was  preferred  by  a  female  against  a 
man,  for  that  he  *^did  un^wfuUy  assault  and 
abuse  her,  contrary  to  the  statute."  At  the 
hearing  it  was  agreed  that  the  case  should  be 
taken  as  that  of  an  aggravated  assault,  under 
16  &  17  Vict.  c.  30.  The  evidence,  if  true,  shewed 
that  a  rape  had  been  committed ;  but  the 
justices  convicted  him : — Held,  per  PoUock,  C.B., 
and  Wilde,  B.,  that  they  had  no  jurisdiction. 
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Per  Bramwell  and  Channell,  BB.,  contra.  Tliomp- 
mn.  In  re,  6  H.  &  N.  193 ;  30  L.  J.,  U,  G.  19  ;  7 
Jut.  (lff.S.)  48 ;  3  L.  T.  409  ;  9  CJox,  C.  0.  70  ; 
!)  W.  ft.  203.  See  8.  C^  in  Q.  B.,  sub  nom. 
Thompwn,  Evpartr,  6  Jnr.  (K.8.)  1247;  3  L.  T. 
294. 

Under  24  k  25  Vict  c.  100,  8.  42,  a  female 
charged  a  man  before  justices  with  an  assault, 
and  on  her  examination  deposed  not  only  that  he 
had  assaulted  her  and  hurt  her  knee,  but  that  he 
had  had  connection  with  her,  though  "she  did  not 
consent,  and  did  what  she  could  to  resist  him." 
The  other  evidence  shewed  that  the  part  of  her 
statement  which  related  to  indecent  assault  was 
very  impro)>able,  and  the  justices,  disbelieving  it, 
convicted  him  of  an  assault : — Held,  that  they 
had  jurisdiction  to  do  so,  although  the  evidence, 
if  believed,  disclosed  a  felony.  Wilkinxon  v. 
Duttm,  3  B.  &  S.  821  ;  32  L.  J.,  M.  C.  152  ;  9 
Jur.  (Isr.B.)  1104  ;  8  L.  T.  276. 


Syidence  on  Hearing.] — When  articles  of 


the  peace  are  exhibited  against  any  person,  the 
person  against  whom  they  are  exhibited  may  not 
give  evidence  before  the  justices  in  contradiction 
of  the  facts  stated  in  the  articles.  If  it  appears 
on  oath  to  the  satisfaction  of  the  justices  that 
the  complainant  has  been  threatened,  it  is  their 
duty  to  require  recognizances  to  be  entered  into 
to  keep  the  peace.  Lort  v.  HtUton,  45  L.  J., 
M.  0.  95  ;  33  L.  T.  730. 

Certificates.] — ^H.  preferred  an  information  and 
complaint  before  justices  in  petty  sessions  against 
the  appellant  for  indecent  behaviour  whilst 
drunk  in  the  streets,  contrary  to  23  &  24  Yict. 
c.  27,  s.  40.  H.,  after  being  examined  in  chief, 
admitted  in  cross-examination  that  he  was  not  a 
constable  or  peace  officer  of  the  borough,  where- 
upon the  information  was  dismissed,  but  no 
certificate  of  dismissal  was  given  or  applied  for. 
An  information  for  the  same  offence  was  then 
preferred  against  the  appellant  by  a  constable  of 
the  borough,  and  came  on  to  be  heard  at  the  next 
petty  sessions,  when  an  application  was  made  to 
the  justices  for  a  certificate  of  dismissal  of  the 
former  information.  The  justices  refused  to 
grant  the  certificate.  Fotter  v.  Hull,  20  L.  T. 
452. 


Effect  of.] — A  man  assaulted  a  wife,  and 


for  such  assault  was  fined  by  the  justices  under 

24  &  25  Vict.  c.  100,  and  paid  the  fine  :— Held, 
that  an  action  by  the  husband  in  respect  of  the 
consequential  damage  to  himself  by  reason  of  the 
assault  on  his  wife  was  barred  under  s.  45. 
Masper  v.  Brown,  45  L.  J.,  C.  P.  203  ;  1  0.  P.  D. 
97  ;  34  L.  T.  254 ;  24  W.  R.  369.  And  see 
Holden  v.  K\rm,  46  L.  J.,  Ex.  75  ;  35  L.  T.  479  ; 

25  W.  R.  62. 

Ani  »ee  CBiMmAL  Law  (Assault). 

Collusion.] — ^Where  a  master  had  by  col- 
lusion and  for  the  purpose  of  exonerating  himself 
from  penalties  under  Uie  revenue  laws  procured 
a  conviction  of  one  of  his  servants  for  me  same 
offence  which  he  had  himself  committed,  and  a 
certificate  of  two  justices  which  operated  as  a 
discharge  of  himself,  the  court,  upon  certiorari, 
quashed  the  conviction.  Reg,  v.  GUlyardj  12 
Q.  B.  627  ;  17  L.  J.,  M.  0. 153  ;  12  Jur.  655. 

Wilftil  Damage  to  Premises.] — ^Where  a  land- 
lord, during  the  existence  of  a  tenancy,  charged 
his  tenant,  under  2  &  3  Vict  c.  71,  s.  38,  with 


having  three  months  before  wilfully  damaged 
his  premises : — Held,  that  the  magistrate  had  no 
jurisdiction,  and  that  the  charge  should  have 
been  made  within  one  month.  Dwoell  v.  Bmam§' 
field,  Car.  &  M.  9. 

Plajing  Bowls.  ]-^ustices  have  no  jurisdiction 
to  punish  persons  convicted  of  playing  at  bowls 
as  disorderly  persons.    Rew  v.  Clarbe,  Oowp.  35. 

Offenoe  against  Statute  other  than  that  imder 
whioh  Snmmoni  isiuod.] — A  defendant  was 
summoned  under  the  Municipal  Corporations 
Act  (5  &  6  WiU.  4,  c  76),  s.  81,  for  assaulting  a 
constable  in  the  execution  of  his  duty.  The 
magistrates  dismissed  the  summons,  but  con- 
victed him,  under  the  24  k  25  Vict.  c.  100,  s.  42, 
for  a  common  assault : — ^Held,  that  the  convic- 
tion was  bad,  as  being  under  a  different  statute 
from  that  under  which  the  summons  was  issued. 
Beg.  V.  BrickJurll,  33  L.  J.,  M.  C.  156  ;  10  Jur. 
(N.S.)  677  ;  10  L.  T.  385  ;  12  W.  R.  826. 

A.  laid  an  information  before  a  justice  of  the 
peace  that  a  house  was  "kept  or  used  as  a 
common  gaming-house  "  within  the  meaning  of 
the  "  Act  to  amend  the  Law  concerning  Chimes 
and  Wagers  '*  (8  &  9  Vict.  c.  109),  and  thereupon 
the  justice  granted  a  warrant  under  which  B. 
was  arrested  at  the  house  in  question.  He  was 
brought  before  two  justices,  and  diarged  under 
the  *'  Act  for  the  Suppression  of  Betting-houses" 
(16  &  17  Vict.  c.  119),  8.  3,  as  the  person,  who 
"  having  the  management  of  a  room "  in  tiie 
house,  used  it "  for  the  purpose  of  betting  with 
persons  resorting  thereto."  No  information  was 
laid,  nor  was  any  summons  issued,  under  the 
last-named  statute ;  and  B.  did  not  waive  this 
omission.  The  charge  having  been  heard,  he 
was  convicted,  and  a  penalty  was  imposed : — 
Held,  that  the  conviction  was  wrong,  and  must 
be  quashed.  Blahe  v.  Beech,  45  L.  J.,  M.  C. 
Ill ;  1  Ex.  D.  320  ;  34  L.  T.  764. 

A.  was  summoned  on  a  charge  of  being  drunk, 
and  guilty  of  riotous  behaviour,  an  offence 
punishable  under  the  Towns  Police  Clauses  Act 
(10  &  11  Vict.  c.  89,  s.  29).  The  justices  con- 
victed him  of  drunkenness,  under  21  Jac.  1, 
c.  7 : — ^Held,  that  the  conviction  was  bad,  and 
that  it  was  not  a  variance  within  11  &  12  Vict, 
c.  43,  s.  1.  Martin  v.  Pridgeon,  1  El.  k  EL  778  ; 
28  L.  J.,  M.  C.  179  ;  5  Jur.  (N.8.)  894  ;  7  W.  B. 
412  ;  8  Cox,  C.  C.  170. 


Bepeal  of  Empowering  Aets.] — ^If  justices  of 
the  peace  adjourn  their  proceedings  to  a  day 
subsequent  to  the  repeal  of  an  act  of  parliament 
under  which  they  act,  their  jurisdiction  will 
cease.    Beae  v.  London  JX,  3  Burr.  1456. 

Jnrisdietion  of  High  Court,  when  Onited.]— 

The  jurisdiction  of  the  superior  courts  at  West- 
minster is  not  to  be  ousted  but  by  express  weeds 
or  necessary  implication.  Oates  y.  Xnight,  3 
Term  Rep.  442. 

The  jurisdiction  of  the  court  to  try  the  legality 
of  a  distress  on  the  goods  of  A.,  for  an  assessment 
upon  B.,  is  not  taken  away  by  43  Geo.  3,  c.  99, 
s.  33,  which  enacts,  that "  if  any  question  or 
difference  shall  arise  upon  taking  any  distress, 
the  same  shall  be  determined  and  ended  by  two 
or  more  of  the  commissioners  of  taxes " ;  and 
consequently,  an  action  is  maintainable  at 
common  law  for  a  wrongful  distress.  Shaftet- 
bury  (^EarV)  v.  Bustell,  3  D.  &  R.  84  ;  1  B.  &  C. 
666  ;  1  L.  J.  (O.S.)  K.  B.  202  ;  25  R.  R.  534. 
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So,  the  11  Qeo.  2,  c.  19,  s.  4,  anthorising  a 
landloid  to  apply  to  magistrates,  and  empower- 
ing them  to  proceed  to  determine  the  matter  in 
a  rammary  way,  when  the  value  is  under  502., 
and  to  issue  their  warrant  to  levy  the  amount 
adjudged  by  distress,  does  not  oust  the  superior 
courts  of  their  jurisdiction.  Stanley  v.  Wharton^ 
9  Price,  801 ;  10  Price,  138 ;  23  B.  R.  683.  Batten 
V.  Carew,  5  D.  k  R.  658  ;  3  B.  &  C.  649 ;  3  L.  J. 
(OA)  K.  B.  Ill  ;  27  R.  R.  453. 

Even  after  the  landlord  has  made  an  applica- 
tion to  the  justices.  Haraefally,  Davey^  1  Stark. 
169  ;  Holt,  147 ;  17  R.  R.  624. 

Question  of  Jurisdiction,  how  Determined — 
Prohibitiott.] — ^Where  the  jurisdiction  of  justices 
depended  upon  a  particular  interpretation  of  a 
statutory  offence  under  the  Railways  Clauses 
Acts,  and  the  justices  adjourned  the  hearing  of 
a  summons  for  such  an  offence  for  the  question 
as  to  their  jurisdiction  to  be  determined,  an 
application  for  a  writ  of  prohibition  against  the 
justices  is  a  just  and  convenient  mode  of  pro- 
cedure. Reg,  v.  Longe^  66  L.  J.,  Q.  B.  278. 


5.  Offenoes  agaikst. 

Attempted  Bribery.] — A  person  was  charged 
with  attempting  to  corrupt  a  justice  of  the  peace, 
and  the  chairman  of  the  bench  of  a  licensing 
division,  before  whom  he  was  about  to  apply  for 
a  licence  for  a  public-house,  by  sending  a  sum  of 
money  to  him.  The  indictment  allegeid  that,  at 
the  time  he  so  attempted  to  corrupt  the  justice, 
he  knew  that  he  was  to  be  the  chairman  at  the 
licensing  meeting : — ^Held,  that  that  allegation 
was  surplusage,  and  might  be  rejected,  the  indict- 
ment being  perfectly  good  without  it.  Reg,  .v. 
Owney,  10  Cox,  C.  C.  550. 

A  person  sending  money  to  a  magistrate  with 
the  intention  of  producing  any  effect  upon  his 
decision  is  guilty  of  an  attempt  to  corrupt.    Ih. 

Iniult.] — ^A  person  indicted  for  insulting  a 
justice  in  the  execution  of  his  office  will  not  be 
discharged  from  the  prosecution  by  the  death  of 
the  justice.    Resa  v.  JSllers,  1  Wils.  222. 

Ck>Btanipt.] — If  a  justice  commits  for  a  con- 
tempt of  himself  in  his  office,  it  can  only  be  by 
warrant  in  writing.  Mayhew  v.  Zoohej  2  Marsh. 
377  ;  7  Taunt.  63. 

A  commitment  for  punishment  must  be  for  a 
time  certain.  Where,  therefore,  a  party  was 
committed  by  two  justices  for  a  contempt 
towards  them  in  their  office,  "  until  discharged 
by  due  course  of  law"  : — ^Held,  that  such  com- 
mitment was  bad.  Reat  v.  Jamet^  1  D.  &  R.  559  ; 
5  B.  &  Aid.  894  ;  24  R.  R.  611. 

Where  a  party  was  committed  by  a  justice, 
"  for  refusing  to  give  evidence  before  him,  touch- 
ing a  certain  riot  and  disturbance,*'  without 
shewing  that  there  had  been  a  person  charged 
before  the  justice,  and  that  the  plaintiff  was 
apprised  of  the  existence  of  such  charge,  with 
respect  to  which  he  was  required  to  be  examined 
as  "a  witness  : — ^Held,  that  the  warrant  of  com- 
mitment was  no  justification  of  the  magistrate 
in  an  action  of  trespass.  Cropper  v.  Horton^  8 
D.  &  R.  166. 

A  feme  covert  being  a  material  witness,  who 
refuses  to  appear  upon  a  charge  of  felony  brought 
before  a  justice,  may  be  committed.  Benfiet  v. 
Watson,  3  M.  &;  8. 1 ;  15  R.  R.  373. 

VOL.  vm. 
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sessions,  being  a  court  of  record,  has  power  to 
punish  for  contempt;  and,  if  that  power  is 
exercised  on  reasonable  grounds,  the  Court  of 
Queen's  Bench  will  refuse  to  review  the  decision 
of  the  judge  who  inflicted  the  punishment. 
Pater,  In  re,  6  B.  &  S.  299  ;  33  L.  J.,  M.  C.  142  ; 
10  Jut.  (n.8.)  972  ;  10  L.  T.  376  ;  12  W.  R.  823  ; 
9  Cox,  C.  C.  544. 

Azreit  outside  Court  for  Contempt  eommittad 
in  Court] — ^Where,  at  petty  sessions,  a  contempt 
committed  in  court  is  Drought  to  the  notice  of 
the  justices  there  sitting,  and  while  the  offender 
is  still  in  court,  the  justices  order  that  he  be 
attached  to  answer  there  and  then  for  such 
alleged  contempt,  the  mere  fact  that  the  order 
so  made  is  carried  out  after  the  offender,  to  evacle 
arrest,  has  left  the  court,  is  not  sufficient  to 
render  his  arrest  illegal.  Mitehell  y.  Smithy 
[1894]  2  Ir.  R.  361. 


D.  PROCEDURE  BEFORE. 

1.  IkfOBMATIONS  OB  COMPLAOTTS. 

Form  of.] — Informations  must  be  taken  as 
nearly  as  possible  in  the  language  used  by  the 
party.  Coh^n  v.  Morgan,  6  D.  &  R.  8  ;  28  R.  R. 
533.  See  Carratt  v.  Morley,  1  G.  &  D.  275  ;  1 
Q.  B.  18  ;  10  L.  J.,  Q.  B.  259  ;  6  Jur.  259. 

An  information  under  4  Geo.  4,  c.  34,  s.  3, 
described  the  defendant  as  having  contracted  to 
serve  '*  T.  B.  and  his  partners."  At  the  hearing 
it  appeared  that  the  contract  of  service  was 
between  the  defendant  and  "T.  B.,on  behalf  of 
himself  and  his  partners,  constituting  the  R.  M. 
and  H.  Coal  Company  "  : — ^Held,  that  this  vari- 
ance, if  one,  was  cured  by  11  &  12  Vict.  c.  43, 
s.  1.  WhiUle  V.  Frankland,  2  B.  &  S.  49  ;  31 
L.  J.,  M.  C.  81 ;  8  Jur.  (N.8.)  382  ;  5  L.  T.  639. 

No  magistrate  can  proceed  without  an  infor- 
mation ;  but  unless  the  statute  requires  t^e  infor- 
mation to  be  in  writing  or  upon  oath,  it  is  not 
necessary  that  it  should  be  so.  Reg,  v.  Millard^ 
Dears.  C.  C.  116 ;  22  L.  J.,  M.  C.  108  ;  17  Jur. 
400 ;  1  W.  R.  314 ;  6  Cox,  C.  C.  150. 

An  information  on  oath  under  6  Geo.  4,  c.  129, 
is  sufficient  if  there  is  a  statement  of  the  facts 
constituting  the  offence,  though  it  is  not  a  state- 
ment of  the  offence  as  described  in  the  act. 
Perham,  In  re,  5  H.  &  N.  30  ;  29  L.  J.,  M.  C.  33  ; 
5  Jur.  (N.S.)  1221  ;  1  L.  T.  106. 

A  by-law  of  the  Board  of  Trade  for  the  regula- 
tion of  a  steam  tramway  provided  that  ''no 
smoke  or  steam  shall  be  emitted  from  the  engines 
so  as  to  constitute  any  reasonable  ground  of  com- 
plaint to  the  passengers  or  the  public,"  under  a 
penalty: — Held,  that  an  information  and  con- 
viction for  permitting  smoke  to  escape  from  an 
engine  "contrary  to  the  by-laws  of  the  Boiud 
of  Trade"  was  l»d.  Cotterill  v.  Le^mprihre,  59 
L.  J.,  M.  C.  133  ;  24  Q.  B.  D.  634  ;  62  L.  T.  695  ; 
17  Cox,  C.  C.  97  ;  54  J.  P.  583. 


Hegatlvlng  or  Diipreving  Bzceptioni.] — 


Where  a  prosecutor  is  not  oblig^  to  negative  the 
exceptions  in  a  statute,  and  negatives  some  of 
them  only,  that  part  of  the  information  will  be 
rejected  as  surplusage.  Rex  v.  Hall,  1  Tem> 
Rep.  320. 

But  an  Information  founded  on  a  penal  statute 
must  negative  the  exceptions  in  the  enactin;? 
clause  creating  the  penalty,  and  also  those  con- 
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tained  in  a  former  clause  to  which  the  enacting 
claase  refers  in  express  terms.  Rex  y.  Pratten^ 
6  Term  Rep.  559. 

An  information,  appearing  to  be  laid  more 
than  ten  days  after  the  offence  charged  and 
proved  to  be  committed,  was  sufficient  upon  the 
19  Geo.  3,  c.  50,  s.  2,  without  negativing  that  the 
owner  had,  within  ten  daj's  after  the  scizui*e, 
claimed  the  vessels  seized.  Rex  t.  Chandler^  14 
East,  267. 


DnpUeity.] — An   information  for  pro- 


fanely cursing  one  profane  curse  several  times 
repeated  is  not  bad  for  duplicity,  within  11  &  12 
Vict.  c.  43,  s.  10.  Reg.  v.  ScoU,  4  B.  &  S.  368  ;  33 
L.  J.,  M.  C.  15  ;  8  L.  T.  662. 

An  information  charging  an  offence  in  the 
alternative,  is  bad  ;  therefore,  where  the  infor- 
mation charged  the  defendant  with  selling  beer 
or  ale  without  a  licence  : — Held,  that  it  was  bad 
both  in  matter  and  substance,  and  could  not  be 
made  out  by  evidence,  nor  helped  by  intend- 
ment. Rex  V.  NoHh,  6  D.  &  R.  143  ;  28  R.  R. 
538.  And  see  Rex  v.  JuJtes^  8  Term  Rep.  536  ; 
5  R.  R.  445. 

On  the  hearing  of  a  charge  before  a  magistrate 
it  was  objected  that  the  information  disclosed 
two  offences,  contrary  to  the  provisions  of  s.  10 
of  the  Summary  Jurisdiction  Act,  1848.  The 
magistrate  allowed  the  objection,  and  dismissed 
the  summons,  but  stated  a  case  for  the  opinion 
of  the  court : — Held,  that,  although  the  prose- 
cutor might  have  been  required  to  elect  on  which 
charge  he  would  proceed,  the  inclusion  of  two 
offences  in  one  information  was  a  *' defect  in 
substance*'  within  the  meaning  of  s.  1  of  the 
act,  and  that  no  objection  to  the  information 
could  be  allowed  in  respect  of  it.  Rodgers  v. 
Richards,  66  L.  T.  261  ;  [1892]  1  Q.  B.  555  ; 
40  W.  R.  331  ;  17  Cox,  C.  C.  474 ;  66  J.  P.  281. 

Two  Informations— Bistinot  Charges— Pro- 
ceeding with  Second  Information  before  Dis- 
posing of  First.] — The  appellant  was  charged 
by  two  informations  with  two  offences  under 
88.  3  and  4  of  the  Indecent  Advertisements 
Act,  1888,  at  the  same  time  and  place,  the  evi- 
dence being  substantially  the  same  in  both  cases. 
Upon  the  conclusion  of  the  hearing  of  the  first 
information  the  justices  reserved  their  decision 
until  they  had  heard  the  charge  contained  in  the 
second  information  ;  and,  having  done  so,  pro- 
ceeded to  convict  the  appellant  on  both  charges, 
and  sentenced  him  to  a  sepamte  term  of  im- 
prisonment on  each  charge : — Held,  that  the 
convictions  must  be  quashed,  inasmuch  as  the 
justices  should  have  disposed  of  the  charge 
contained  in  the  firet  information  before  pro- 
ceeding to  deal  with  that  contained  in  the 
second  information.  Hamiltan  v.  Walker^  61 
L.  J.,  M.  C.  134 ;  [1892]  2  Q.  B.  25  ;  67  L.  T. 
200 ;  40  W.  R.  476  ;  17  Cox,  C.  C.  539  ;  56  J.  P. 
583. 


Withdrawing  one.]— Two  informations 


were  laid  against  a  party,  one  charging  him 
with  the  rescue  of  a  person  out  of  lawful  custody, 
and  the  other  with  an  assault  on  two  police 
constables ;  but  on  the  party  being  brought 
up  before  the  petty  sessions,  the  first  of  these 
informations  was  withdrawn  : — Held,  that  this 
was  no  valid  ground  of  objection  to  proceed  on 
the  second  information.  Galliard  v.  Laxton^ 
2  B.  &  S.  363  ;  31  L.  J.,  M.  C.  123  ;  8  Jur.  (N.s.) 
642;  6  L.  T.  835  ;  9  Cox,  C.  C.  127. 


Assault— Complaint  by  or  on  behalf  of  the 
Party  aggrieved  —  Condition  precedent.] — A 
complaint  by  or  on  behalf  of  a  person  aggrieved 
by  a  common  assault  or  battery  is  a  necessary 
condition  precedent  to  give  justices  jurisdiction 
to  summarily  convict,  the  offender  under  24  &  25 
Vict.  c.  100,  8.  42.  A  police  constable  who  takes 
a  charge  of  common  assault  from  the  person 
assault^  is  not,  on  the  failure  of  the  complainant 
personally  to  prefer  the  charge  before  the  justices, 
a  party  who  can  prefer  the  complaint  on  behalf 
of  the  person  aggrieved.  NicJtolson  v.  Booth.,  57 
L.  J.,  M.  C.  43  ;  58  L.  T.  187 ;  16  Cox,  C.  C.  373 ; 
62  J.  P.  662. 

Beftisal  to  Hear.]— Where  an  information  is 
laid  before  justices  of  the  peace  for  an  indictable 
misdemeanour,  it  is  in  their  discretion  to  hear,  or 
to  refuse  to  hear  it,  and  leave  the  complaining 
party  to  originate  his  prosecution  before  a  grand 
]ury.  Reg.  v.  Ingham,  14  Q.  B.  396  ;  3  New 
Sess.  Cas.  689  ;  19  L.  J.,  M.  C.  69  ;  14  Jur.  223. 
See  Reg,  v.  Bat?ter,  42  L.  T.  632 ;  44  J.  P.  490, 
infra,  col.  581. 

Before  whom.] — The  provision  in  3  Geo.  4, 
c.  23,  s.  2,  that  in  all  cases  where  two  or  more 
justices,  deputy-lieutenants  or  others,  are  autho- 
rised to  hear  and  determine  any  complaint,  one 
justice,  &c.,  shall  be  competent  to  receive  the 
original  information,  does  not  repeal  provisions 
of  former  statutes,  expressly  requiring  more  than 
one  justice,  &c.,  to  receive  an  information.  Reg. 
V.  6h-iffin,  9  Q.  B.  155  ;  15  L.  J.,  M.  C.  120. 

By  8  &  9  Vict.  c.  87,  s.  82,  all  penalties  imposed 
by  an  act  relating  to  the  customs  may  be  sued 
for,  prosecuted  and  recovered  by  action  of  debt, 
or  by  information  before  two  justices  of  the 
peace.  By  s.  83,  upon  the  exhibiting  any  infor- 
mation before  any  justice  for  any  offence  against 
any  act  relating  to  the  customs,  such  justice  is 
required  to  issue  a  summons  for  the  appearance 
of  the  party  before  two  justices  of  the  peace : — 
Held,  that  s.  82  refen-ed  only  to  the  hearing  of 
the  information  ;  and  that  by  s.  83,  the  informa- 
tion might  be  exhibited  before  one  justice.  Reg. 
V.  Harvyich  JJ,,  3  New  Sess.  Cas.  368  ;  13  Q.  B. 
237  ;  18  L.  J.,  M.  0.  106  ;  13  Jur.  259. 

An  information  under  7  &  8  Geo.  4,  c.  29,  s.  39, 
for  stealing  a  growing  ash-tree,  the  property  of 
M.,  was  preferr^  by  B.  to  a  justice  of  the  peace, 
who  summoned  the  offender.  At  the  time  and 
place  fixed  in  the  summons  he  appeared  and 
was  convicted  by  another  magistrate,  the  defen- 
dant, the  summoning  magistrate,  being  present, 
but  not  taking  any  part.  The  conviction  ordered 
the  plaintiff  to  forfeit  and  pay  over  and  above 
the  value  of  the  tree  stolen  5«.,  and  for  the  valae 
of  the  tree  stolen  1«. ;  and  also  to  pay  IZ.  Ag,  6<2. 
for  costs,  to  be  paid  on  or  before  the  19th  of 
March  next ;  and  in  default  of  payment  of  the 
sums,  to  be  imprisoned  in  the  house  of  correction, 
and  there  kept  to  hard  labour  for  one  month, 
unless  the  sums  should  be  sooner  paid.  An  action 
having  been  brought  against  the  defendant  :— 
Held,  that  the  conviction  was  good,  notwith- 
standing it  had  not  proceeded  on  the  information 
of  the  party  aggrieved,  or  been  made  by  the 
magistrate  who  received  the  original  information, 
and  issued  the  summons  .on  which  the  defendant 
appeared.  Tarry  v.  JVewmau,  15  M.  &  W,  645  ; 
2  New  Sess.  Cas.  449 ;  15  L.  J.,  M.  C.  160. 

A  deposition  on  oath  taken  by  the  justice's 
clerk,  the  justice  not  being  present,  nor  at  any 
time  seeing,  examining  or  hearing  the  deponent, 
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is  irregnlar,  and  no  justification  of  proceedings 
fonndol  upon  it.  Caudle  y.  Seymour^  1  Q.  B. 
889 ;  1  a.  &  D.  454  ;  10  L.  J.,  M.  C.  130. 

DefiMt  in  Information  —  Certiorari.]  —  Mere 
want  of  form  in  an  information  laid  under  a 
statute,  and  to  which  no  objection  is  taken,  does 
not  deprive  the  magistrates  of  jurisdiction  to 
hear  and  determine  the  case.  Bsg,  y.  Bradley^ 
-63  L.  J.,  M.  C.  183 ;  10  R.  183 ;  70  L.  T.  379  ;  17 
Cox,  0.  C.  739 ;  58  J.  P.  199. 

Where  the  writ  of  certionuri  is  taken  away  by 
statute,  it  will  neyertheless  lie  in  the  case  of 
excess  of  jurisdiction ;  but  a  merely  formal 
defect  in  an  information  whereby  an  alleged 
ofFence  is  not  properly  stated  is  not  an  excess 
within  the  meaning  of  this  rule.    Ih 

Want  of  InformatioB— Waiver.] — ^A.  and  B. 
were  apprehended  on  a  chaige  of  felony,  for 
setting  fire  to  the  letters  contained  in  a  pillar 
letter-box.  Upon  their  appearing  upon  the 
charge  before  the  justices,  tney  were  remanded 
an  onler  that  the  postmaster-general  might  be 
consulted  as  to  the  precise  nature  of  the  charge 
to  be  preferred;  and  upon  their  subsequent 
appearance  before  the  justices,  were  charged 
with  a  misdemeanour,  under  24  &  25  Vict.  c.  97, 
6. 52.  The  attorneys  on  their  behalf  called  upon 
the  prosecution  to  prove  the  case ;  witnesses 
were  examined  and  cross-examined,  and  at  the 
<:lose  of  the  case  it  was  objected  that  the  justices 
had  no  jurisdiction,  inasmuch  as  there  was  no 
information  upon  oath,  and  they  were  not  found 
committing  the  offence,  and,  therefore,  were 
illegally  in  custody.  The  justices  nevertheless 
convicted : — Held,  that  the  conviction  was  right. 
Turner  v.  Postmaster- General,  5  B.  &  S.  756  ;  34 
L.  J.,  M.  C.  10  ;  11  Jur.  (N.8.)  137  ;  11  L.  T.  369 ; 
13  W.  E.  89  ;  10  Cox,  C.  C.  15. 

Proof  of  Information.] — An  examined  copy  of 
the  magistrate's  conviction,  reciting  the  infor- 
mation, is  sufficient  proof  of  an  information. 
JScarth  V.  Gardener,  5  Car.  &  P.  38. 


2.  Summons. 

Application  for — Diseretion — Kandamni.]  — 
"Where  justices  have  a  discretion  to  grant  or 
refuse  a  summons,  and  exercise  that  discretion 
properly,  the  court  will  not  grant  a  mandamus 
to  hear  and  determine  the  matter.  Jteg,  v. 
Muggins,  60  L.  J.,  M.  C.  139. 

Befasal  to  Issue.] — ^When  a  justice  has  refused 
to  issue  a  summons  upon  complaint,  other  justices 
may  subsequently  refuse  to  hear  an  information, 
and  take  the  recognizances  of  the  prosecutor  to 
prosecute  in  the  same  matter.  The  Vexatious 
indictments  Act,  1859,  does  not  apply  to  such 
proceedings  unless  a  summons  or  a  warrant  has 
been  granted  upon  which  it  can  take  effect.  Reg, 
V.  Bather,  42  L.  T.  532  ;  44  J.  P.  490. 

So,  where  two  police  officers  charged  G.,  a 
publican,  with  supplying  liquor  to  three  men 
whom  they  alleged  to  be  intoxicated,  and  the 
charge  was  dismissed,  on  an,  application  on 
behalf  of  G.  to  a  justice  of  the  peace  for  sum- 
monses for  perjury  against  the  policeman,  the 
application  was  refused.  Subsequently  an  appli- 
cation was  made  by  G.  to  a  bench  of  magistrates 
sitting  at  petty  sessions  to  grant  summonses 
4igainst  the  policemen,  or  in  the  alternative  to 
>take  the  recognizances  of  G.  under  the  Vexatious 


Indictments  Act: — Held,  that  the  bench  were 
not  bound,  under  the  circumstances,  to  hear  the 
information  at  all,  and  that  22  &  23  Vict.  c.  17» 
s.  2,  did  not  apply  until  after  a  summons  or  a 
warrant  had  been  granted.    lb. 

If  on  an  application  to  justices  for  a  summons 
for  an  indictable  offence,  they  have  heard  and 
determined  the  application,  and,  on  the  merits, 
have  declined  to  grant  it,  the  court  will  not 
grant  a  mandamus  to  compel  them  to  review 
their  decision.  B^g,  v.  Faivcett^  Hodson,  Bar 
parte,  19  L.  T.  396  ;  11  Cox,  C.  C.  305.  And  see 
Beg,  V.  Adamson,  45  L.  J.,  M,  C.  46  ;  1  Q.  B.  D. 
201  ;  33  L.  T.  840  ;  24  W.  R.  250. 

Secus,  if  they  have  refused  to  hear  the  applica- 
tion, or  if,  after  hearing,  have  refused  to  grant 
it  from  a  mistaken  view  of  their  duty,  amount- 
ing to  a  declining  of  jurisdiction.    Ih, 

Previons'  Decision — Information    Dii- 


eloiisg  no  Presh  Oflisnee.] — In  1879,  a  com- 
plainant laid  an  information,  upon  which  a 
summons  was  issued,  against  a  gas  and  water 
company  for  penalties  alleged  to  have  been 
incurred  in  consequence  of  non-compliance  with 
certain  orovisions  of  a  local  act.  The  justices 
dismissed  the  summons,  on  the  ground  that  the 
complaint  had  not  been  made  within  six  months 
after  the  commission  of  the  offence,  which  they 
considered  was  not  a  continuing  offence.  They 
offered  to  state  a  case,  but  Uie  matter  was 
allowed  to  drop.  In  1890,  the  same  complainant 
laid  a  similar  information  against  the  company, 
when  the  justices,  having  re^urd  to  their  previous 
decision,  considered  they  had  no  jurisdiction  to 
go  into  the  matter  again,  and  refused  to  issue  a 
summons : — Held,  that,  instead  of  declining  juris- 
diction, the  justices  should  have  heaid,  and 
determined  whether,  upon  the  droumstances 
disclosed,  a  summons  ought  to  have  been  issued. 
Beg.  V.  Byrde,  60  L.  J.,  M.  C.  17  ;  63  L.  T.  645 ; 
39  W.  B.  171 ;  17  Cox,  C.  C.  187 ;  65  J.  P. 
310. 


Information  not  Disclosing   Indictable 


Offence.] — ^Where  a  magistrate  has  refused  a 
summons  on  the  ground  that  the  information 
does  not  disclose  an  indictable  offence,  the  high 
court  of  justice  has  no  jurisdiction  to  review  his 
decision,  either  as  to  law  or  as  to  fact,  and  there- 
fore, in  such  a  case,  a  rule,  under  1 1  &  12  Vict. 
c  44,  s.  5,  calling  upon  a  magistrate  to  shew 
cause  why  he  shocdd  not  hear  and  determine  the 
application  for  a  summons,  will  not  be  granted. 
LeioU,  Bx  parte  (No.  2),  57  L.  J.,  M.  C.  108  ;  21 
Q.  B.  D.  191  ;  59  L.  T.  338 ;  37  W.  B.  13 ;  16 
C!ox,  C.  0.  449  ;  52  J.  P.  773. 

Summons  Issned  by  Magistrate  who  had  not 
heard  Complaint — ^Appearance  by  Defendant — 
Objection  to  Jurisdiction.]— On  the  10th  of 
October,  1889,  a  complaint  under  the  Sale  of 
Food  and  Drugs  Acts  was  preferred  to  two 
justices,  sitting  as  a  court  of  summary  jurisdic- 
tion, against  D.  for  selling,  on  the  20th  of  Sep- 
tember, milk  not  of  the  quality  demanded.  A 
simimons  was  granted,  but  neither  of  these 
justices  signed  it ;  and  on  the  1 4th  of  October 
it  was  signed  and  issued  by  another  justice  who 
had  not  heard  the  complaint.  On  the  rotum- 
day,  the  23rd  of  October,  D.  appeared,  and 
objected  that  the  summons  was  invalid,  and  that 
the  court  then  assembled  had  no  jurisdiction  to 
entertain  the  charge  : — Held,  that  the  summons 
had  not  been  signed  and  issued  in  accordance 
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with  Jervis^s  Act  (s.  1),  and,  as  a  citation,  was 
worthless.  The  defendant's  appearance  did  not 
cure  it.  JReg,  v.  Hu^fiet  (4  Q.  B.  D.  614),  dis- 
tinguished. Dixon  \.  Wells,  69  L.  J.,  M.  C.  116 ; 
25  Q.  B.  D.  249 ;  62  L.  T.  812 ;  38  W,  R.  606 ; 
17  Cox,  0.  C.  48  ;  54  J.  P.  725. 

AmBndment  —  Substitntiiig  Vame.]  —  The 
manager  of  a  company  was  summoned  for 
breach  of  a  by-law,  and,  on  objection  being 
taken,  the  justices  amended  the  summons  by 
substituting  the  company  for  the  manager,  and 
convicted  tibie  company : — Held,  that  the  justices 
had  no  power  to  amend  by  substituting  one 
name  for  the  other.  Ostford  Tramivay  Cb.  v. 
/3ankey,  54  J.  P.  564. 

Defect  in  Summoiu  —  Appearanee  withont 
Objection.] — The  jurisdiction  of  justices  is  not 
necessarily  ousted  by  a  defect  in  a  bastardy 
summons,  and  their  order  is  not  a  nullity  if  the 
defendant  appears  and  takes  no  objection  at  the 
hearing.  Be/f.  v,  FleUlmr,  51  L.  T.  334 ;  32 
W.  R.  828  ;  48  J.  P.  407. 

Want  of  Summoni— Waiver.] — If  a  party 
appears  before  justices,  and  allows  a  charge 
which  they  have  jurisdiction  to  hear  to  be  pro- 
cecilcd  with  without  objecting,  he  waives  the 
want  of  a  summons.  Beg.  v.  Shaw^  34  L.  J., 
M.  C.  169  ;  11  Jur.  (N.S.)  415  ;  12  L.  T.  470  ;  13 
W.  R.  692  ;  10  Cox,  C.  C.  66. 

A  man  was  brought  before  a  magistrate  upon 
one  charge  which  the  evidence  wholly  failed  to 
support,  whereupon  another  and  a  different 
charge  was  preferred  against  him,  no  fresh  sum- 
mons being  taken  out.  He  defended  himself 
against  the  second  charge  at  first,  but  after 
being  remanded  took  objection  to  the  magis- 
trate's jurisdiction,  that  he  was  not  legally  in 
custody  after  the  dismissal  of  the  charge  on 
which  he  had  been  summoned : — Held,  that  his 
objection  was  too  late  ;  he  having  submitted  to 
the  second  charge  being  entered  upon,  the  want 
of  any  summons  or  warrant  to  bring  him  legally 
before  the  magistrate  was  cured  by  his  voluntary 
submission.  Egginton  v.  Pearl,  33  L.  T.  428. 
And  see  Blalte  v.  Beech,  45  L.  J.,  M.  C.  Ill  ; 
1  Ex.  D.  320  ;  34  L.  T.  764. 


Joint  Snmmoni — Crnelty  to  Animals — Katter 
and  Servant.] — B.  and  C.  his  servant  were  both 
summoned  for  ill-treating  and  causing  to  be  ill- 
treated  a  horse: — Held,  that  the  prosecutor 
could  not  be  compelled  to  elect  which  charge  he 
would  proceed  with,  but  the  justices  ought  to 
have  convicted  each  of  the  offence  he  had  com- 
mitted. BartlMlomew  v.  Wiseman,  56  J.  P. 
455. 

Servioo  of  Snmmoni,  Length  of  Time  for.] — 
C,  a  butcher  at  Cambridge,  was  summoned  for 
removing  cattle  out  of  an  infected  area  without 
a  licence.  The  summons  was  left  at  his  house  on 
Saturday,  6th  September,  but  as  he  had  gone  to 
Jersey  it  was  sent  by  post,  and  did  not  come  to 
his  hands  till  the  morning  of  the  20th,  which 
was  the  day  of  hearing.  He  telegraphed  to  the 
chairman  of  the  justices,  giving  some  explana- 
tion, and  his  foreman  asked  for  an  adjournment, 
but  the  justices  convicted  him : — Held  that  a 
certiorari  to  quash  could  not  be  granted,  as  the 
justices  were  satisfied  that  there  was  reasonable 
time  to  instruct  a  solicitor,  if  0.  had  been  so 
inclined.  Beg.  v.  Camhrtdgeshire  JJ.,  44  J.  P. 
168. 


The  time  and  place  mentioned  in  a  summons- 
under  7  &:  8  Vict.  c.  15,  s.  47,  is  in  the  discretion 
of  the  magistrates,    llopwood,  JSx  parte,  infra. 

A  summons  was  left  at  eight  o'clock  in  the- 
moming  at  the  house  of  a  pei-son,  who  was  a. 
collier,  with  his  wife,  requiring  him  to  attend  at 
a  petty  sessions  to  be  held  at  eleven  o^clock  the 
next  morning  at  a  place  eight  miles  off,  to  answer 
a  charge  of  assault.  He  not  returning  home  from* 
the  colliery  tiU  eleven  o'clock  at  night,  did  not 
receive  the  summons  tiU  that  hour.  Not  being 
able  in  time  to  arrange  for  some  one  to  supply 
his  place  at  the  colliery,  or  to  collect  his  wit- 
nesses to  defend  himself  against  the  charge,  he 
did  not  attend  the  petty  sessions,  and  the  justices 
convicted  him  of  tne  assault  in  his  absence : — 
Held,  that  the  justices  were  the  judges  of  whether 
the  summons  was  served  in  a  reasonable  time- 
before  the  hearing,  and  that  the  fact  (not  known 
to  them)  that  he  did  not  receive  the  summons 
until  eleven  o'clock  at  night  did  not  deprive- 
them  of  their  jurisdiction  to  hear  and  adjudi- 
cate upon  the  complaint.  Williams,  In  re,. 
2  L.  M.  &  P.  580  ;  21  L.  J.,  M.  C.  46 ;  15  Jur. 
1060. 

By  4  &  5  Will.  4,  c.  51,  s.  19,  a  summons 
calling  upon  a  party  to  appear  to  answer  to  am 
information,  is  to  be  served  upon  him  ten  days 
at  least  before  the  time  appointed  in  the 
summons  for  the  hearing.  Where  a  summons- 
was  served  on  20th  September  and  the  party  was 
convicted  on  30th  September,  the  court  held  that 
the  magistrate  had  acted  without  jurisdiction. 
Mitchell  V.  Foster,  12  Ad.  &  E.  472 ;  4  P.  &  D. 
150  ;  9  L.  J.,  M.  C.  95. 


Proof  of  Servioo— Bvidenoe.1— By  7  &  8  Vict, 
c.  15,  s.  47,  every  person  who  shall  be  summoned 
to  answer  any  complaint  shall  be  boimd  to 
appear  at  the  time  and  place  mentioned  in  the 
summons,  and  by  s.  69  the  certiorari  is  taken 
away.  Several  summonses  by  a  magistrate  were 
served  upon  the  owner  of  a  factory  mill,  to 
appear  and  answer  complaints  on  the  foUovving 
morning.  He  instructed  an  attorney  to  appear 
before  the  magistrates  and  apply  for  an  adjourn- 
ment of  the  hearing;  that  being  refused,  the 
attorney  said  that  he  had  no  alternative  but  to 
submit  to  a  conviction  in  aU  tbe  cases  in  which 
the  offence  was  proved.  The  first  case  was 
called  on,  and  the  offence  proved,  and  the 
magistrates  convicted  in  that  case,  and  in  the 
others  without  any  evidence  being  given  in 
them  ;  and  there  was  no  proof  of  the  service  of 
the  summons  : — Held,  that  neither  the  want  of 
proof  of  service  of  the  summons,  nor  the  absence- 
of  evidence  in  all  the  cases  except  the  first,  took 
away  the  jurisdiction  of  the  magistrates,  so  as 
to  entitle  the  party  to  a  certiorari  to  remove  the 
convictions.  Hoptoood,  Ex  parte,  4  New  Sess. 
Cas.  174 ;  15  Q.  B.  121  ;  19  L.  J.,  M.  C.  197 ;. 
14  Jur.  812. 

Froceoding  ez  parte.] — Justices  acting  imder 
11  &  12  Vict.  c.  43,  8.  2,  have  no  jurisdiction  to 
convict  ex  parte  during  the  absence  of  the- 
aocused  person,  unless  satisfied  that  the  summons 
left  at  his  usual  place  of  abode  has  been  brought 
to  his  notice.  Smith,  In  re,  L.  R.  10  Q.  B.  604  ;. 
32  L.  T.  394  ;  28  W.  R.  623. 

A  fisherman  went  to  sea  in  pursuit  of  hia- 
caUing  on  the  9th  of  March.    On  tlie  same  day  a. 
summons  for  an  assault  was  taken  out  against 
him,  requiring  him  to  answer  the  charge  upoii^ 
the  12th.    On  that  day,  it  having  been  provedx 
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that  a  summons  was  served  upon  bim  on  the 
10th,  by  leaying  it  with  his  motner  at  the  nsual 
place  of  abode,  the  justices  convicted  him  in  his 
absence.  Upon  the  9th  of  April  he  returned 
from  sea,  and  was  arrested  under  the  conyiction  : 
-*Held,  that  there  was  no  evidence  before  the 
justices  that  a  reasonable  time  had  elapsed 
between  the  time  of  the  service  of  the  summons 
and  the  day  for  hearing  the  summons,  and  the 
justices  had  no  jurisdiction  to  convict.    lb. 

By  a  court  of  requests  act,  a  summons  for  a 
^ebt  might  be  served  by  leaving  it  at  the 
dwdling-house  of  the  debtor,  with  his  servant 
•or  other  person  belonging  to  him,  and  if  he  did 
not  appear,  the  creditor  might  proceed  ex  parte 
to  judgment  and  execution.  A  summons  was 
left  with  his  wife  at  the  house  where  the  debtor, 
who  was  a  seafaring  man,  and  absent  on  a 
voyage  to  the  East  Indies,  had  lived  before  his 
•departure  from  England,  and  where  his  wife 
still  lived  : — Held,  that  the  summons  had  been 
-duly  served,  and  that  the  creditor  might  proceed 
to  execution.  Culvergon  v.  Melton,  4  P.  &  D. 
445  ;  12  A.  &  E.  753 ;  10  L.  J.,  Q.  B.  31. 

Issne  pluvious  to  Distress  Warrant.] — By  a 
statute  establishing  a  gas-light  company,  it  was 
•enacted,  **that  if  any  person  should  refuse  or 
neglect,  for  ten  days  after  demand,  to  pay  any 
rent  due  from  him  to  the  company  for  the  supply 
•of  gas,  such  rent  should  be  recovered  by  the  com- 
pany or  their  clerk  by  warrant  of  any  justice  of 
the  peace  for  the  town  ;  and  it  should  be  lawful 
for  the  company  or  their  clerk,  or  any  person 
acting  under  their  authority,  with  such  warrant 
to  levy  the  sum  so  due  by  distress  and  sale  of  the 
goods  of  the  party  so  neglecting  or  refusing  to 
pay,  or  the  same  might  be  recovered  by  action"  : 
— Held,  that  a  waiTant  so  issued  by  a  justice, 
without  previously  summoning  and  hearing  the 
party  to  be  distrained  upon,  was  illegal,  though 
a  summons  and  hearing  were  not  in  terms 
required  by  the  act.  Painter  v.  Liverpool  Oas 
Co,,  3  A.  &  E.  433  ;  6  N.  &  M.  736  ;  2  H.  &  W. 
233  ;  5  L.  J.,  M.  C.  108. 

Where  a  magistrate  grants  a  warrant  in  the 
nature  of  an  execution,  he  is  bound  first  to 
summon  and  hear  the  parties,  unless  the  statute 
under  which  he  acts  clearly  renders  the  discharge 
of  that  function  ministerial  only,  or  in  some 
other  manner  dispenses  with  the  summons  and 
hearing.    Ih, 

Where  a  local  act  declares  that  it  shaU  be  law- 
ful for  justices  to  issue  their  warrant  to  levy  a 
rate  imposed  by  certain  commissioners  under  the 
act,  upon  a  neglect  or  a  refusal  to  pay  the  rate, 
but  does  not  contain  any  language  directly 
making  it  compulsory  on  them  to  issue  it,  they 
may  refuse  to  issue  the  warrant  till  the  party 
has  been  summoned  before  them ;  and  the  court 
will  not  compel  them  by  mandamus  to  issue  a 
warrant  in  the  first  instence  without  any  sum- 
mons. Bex  V.  Stafford  JJ,y  5  N.  &  M.  94 ;  3 
A.  &  E.  426  ;  1  H.  &  W.  328. 


d.  APPEABAirCE  BT    COUNSEL   OB   SOLICITOR. 

.  Kight.l—Before  11  &  12  Vict.  c.  43,  s.  10,  and 
<  &  7  Will.  4,  c.  114,  s.  2,  on  an  investigation  of 
a  charge  of  felony  before  a  justice  of  the  peace, 
an  attorney  was  only  permitted  to  be  present 
inA  a  matter  of  courtesy.  Mex  v.  Borron,  3  B.  &  Aid. 
432  ;  22  R.  R.  447.  8.  P.,  Cox  v.  ColeHdge,  2 
r.  &  B.  86 ;  1  B.  &  C.  37  ;  25  B.  E.  298.    See 


Bex  V.  Staffordthire  JJ.,  1  Chit.  218.    Gdlier  ▼. 
Hicks,  2  B.  &  Ad.  663  ;   9  L.  J.  (o.S.)  M.  C.  138. 

j^jovnunent  for.]— Although  a  defendant  has 
a  right  under  11  &  12  Yict.  c  43,  s.  12,  to  make 
his  full  defence  by  counsel  or  attorney,  this  does 
not  give  him  a  right  to  have  a  case  adjourned  in 
ord^r  to  procure  such  assistance,  although  he 
has  had  no  opportunity  of  procuring  it.  Meg.  v. 
Bigginf,  6  L.  T.  605.  And  see  Beg.  v.  Cambridg&' 
Mre  JJ.,  44  J.  P.  168. 

Suffioienoy  of.] — Upon  a  conviction  under  the 
Copyright  Designs  Act  (6  &  7  Vict,  c  65),  the 
par^  convicted  making  default  was,  upon  com- 
plaint made,  summon^  to  shew  cause  why  he 
had  not  paid  the  amount  of  the  penalties  and 
costs,  and  why  he  should  not  be  committed  in 
default  of  payment,  and  be  further  dealt  with 
according  to  law.  Thereupon  his  counsel  and 
attorney  appeared  to  shew  cause,  but  the  magis- 
trate ref  usea  to  hear  the  case  in  the  absence  of 
the  party  himself,  and  granted  a  warrant  reciting 
the  summons  and  neglect  of  the  party  to  appear, 
and  commanding  his  apprehension  to  answer  to 
the  complaint  made,  and  to  be  further  dealt  with 
according  to  law,  under  which  the  party  was 
apprehended  and  imprisoned :— Held  (the  con- 
viction being  afterwards  quashed),  that  the 
magistrate  was  liable  to  an  action  of  trespass  for 
the  false  imprisonment ;  first,  on  the  ground  that 
the  11  &  12  Vict.  c.  44,  s.  2,  did  not  apply  to 
default  on  non-appearance  to  a  summons  after 
conviction  ;  and,  secondly,  assuming  the  section 
to  apply  to  a  summons  after  conviction,  that 
there  had  been  no  default  in  appearance,  the 
appearance  by  counsel  and  attorney  being  suffi- 
cient. BeneU  v.  WxLwn^  1  El.  &  Bl.  489 ;  22  L.  J., 
M.  C.  94  ;  17  Jur.  664 ;  1  W.  B.  126. 

Plea  of  Guilty  by  an  unanthorised  Solieitor.] 
— ^A.,  residing  in  London,  was  summoned  before 
justices  at  Hastings  to  answer  to  informations 
for  maliciously  injuring  a  window  and  mali- 
ciously injuring  a  bell-puU.  Being  unable  from 
illness  to  attend,  he  admitted  to  his  father  that 
he  had  broken  the  window,  but  had  not  done  it 
intentionally,  and  that  there  ought  to  be  comjien- 
sation.  The  father  thereupon  went  to  Hastings 
and  communicated  with  an  attorney  there,  who, 
under  all  the  circumstances,  recommended  that 
he  should  appear  and  plead  guilty.  Accordingly 
on  the  day  of  hearing  the  attorney  pleaded 
guilty,  and  the  justices  thereupon  convicted  A., 
and  sentenced  him  to  a  term  of  imprisonment. 
In  fact  he  had  given  neither  to  his  father  nor  to 
the  attorney  any  authority  whatever  to  plead 
guilty,  and  he  was  not  aware  that  liis  father 
intended  to  employ  an  attorney  : — Held,  that  as 
he  had  not  authorised  an  attorney  to  appear  and 
plead  guilty,  the  conviction  was  bad.  Beg^  v. 
Aeet,  24  L.  T.  64. 

4.  Hbabihg. 

Sittin;  in  Court  on  Wrong  Bay.] — A  person  was 
convicted  of  an  offence  before  two  magistrates 
sitting  in  the  petty  sessions  court-house  upon  a 
day  specially  fixed  by  themselves,  but  which  was 
not  one  of  the  days  upon  which  the  petty  sessions 
of  the  district  were  usually  held  r^ — ^Held,  that 
the  magistrates  were  acting  out  of  petty  sessions, 
and,  therefore,  had  no  jurisdiction  to  convict 
without  first  lequiring  tbe  person  convicted  to 
find  bail  for  his  appearance  on  the  next  regularly* 
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appointed  petty  sesBions  daj.  Beg.  t.  Martin^ 
It.  B.  8  0.  L.  556. 

Where  Held.] — ^A  oonviction  before  the  magis- 
trates, upon  an  information  ander  the  game 
laws,  is  a  judicial  proceeding,  at  which  all  the 
king's  subjects  for  whom  there  ia  room,  and 
against  whom  there  rests  no  special  ground  for 
exclusion,  have  a  right  to  be  present.    (And 

11  &  12  Yict  c.  43,  s.  12,  recognises  this  right 
in  summary  convictions.)  J)au$ney  t.  Cooper^  5 
M.  &  Ry.  314 ;  10  B.  &  C.  237 ;  8  L.  J.  (0.8.) 
K.  B.  21. 

The  16  &  17  Yict.c.  80,  empowered  two  justices 
of  the  peace  to  punish,  on  summary  conviction  for 
assaults  o(Mnmitted  on  females,  or  children  under 
fourteen  years,  any  person  charged  before  them 
**  sitting  at  a  place  where  the  petty  sessions  are 
usually  held  : — Held,  that  a  warrant  of  commit- 
ment for  such  oftence,  in  the  form  given  by  11  & 

12  Vict  c.  43,  schedule  (PI)  was  good,  although 
it  did  not  state  that  the  justices,  before  whom 
the  party  was  charged,  were  sitting  at  a  place 
where  petty  sessions  are  usually  held.  Auiwn^ 
In  re,  10  Ex.  561  ;  3  C.  L.  R.  819  ;  24  L.  J.,  M.  0. 
73  ;  18  Jur.  1055  ;  3  W.  R.  62. 

The  &ct  of  a  petty  sessions  for  a  division  of  a 
county  haying  been  usually  held  at  scTeral  places 
within  the  limits  of  that  division,  did  not  consti- 
tute such  places  separate  petty  sessional  divisions, 
under  8  &  9  Vict.  c.  10,  s.  10.  Beg.  v.  WhiUles, 
8  New  Sess.  Cas.  397 ;  18  L.  J.,  M.  G.  96  ;  13  Jur. 
403. 

The  quarter  sessions  ought  to  take  judicial 
notice  of  the  petty  sessional  divisions  in  their 
county.    lb, 

Petty   Sessional  Conrt-hoiue.^  —  In    a 

borough  which  had  no  separate  commission  of  the 
peace,  the  mayor  and  a  county  justice  used  to  sit 
at  the  town  hidl,  where  they  held  petty  and  special 
sessions.  Since  the  Summary  Jurisdiction  Act, 
1879  (s.  20),  petty  sessions  had  been  held  at  the 
county  hall  only,  but  latterly,  since  the  Summary 
Jurisdiction  Act,  1884,  the  justices  again  sat  in 
the  town  hall : — ^Held,  that  the  town  hall  was 
a  petty  sessional  court-house  within  the  meaning 
of  s.  20  of  the  Summary  Jurisdiction  Act,  1879, 
being  a  place  where  justices  were  accustomed  to 
assemble.    Jonee  t.  Jones,  51  J.  P.  198. 

By  Whom.]— Where  an  act  of  parliament 
empowers  two  justices  to  execute  a  judicial  act, 
they  must  meet  and  execute  it  together.  Bex  t. 
Ibrrett,  3  Term  Rep.  38 ;  1  B.  R.  628.  S.  P., 
Beof  T.  Cheat  Marloto,  2  East,  244  ;  6  R.  R.  420. 
Bex  T.  Hametall  Bidware,  3  Term  Rep.  380. 
Weller  v.  Toie,  9  East,  364.  Penny  v.  Slade, 
7  Scott,  285  ;  5  Ring.  (K.c.)  319  ;  8  L.  J.,  C.  P. 
221. 

Diseretion  as  to  tsTering  Defenoe.] — ^At  petty 
seasions  an  information  was   laid  against  two 

Eirsons  charging  that  they  did  use  a  gun  and 
11  two  pheasants  contrary  to  1  &  2  Will.  4, 
c.  32,  8.  3 ;  each  claimed  to  be  tried  separately 
in  order  to  call  the  other  as  a  witness ;  the 
justices  refused,  and  heard  the  charge  against 
both  together,  and  convicted  them,  and  a  con- 
-viction  was  drawn  up  separately  against  each  of 
them,  imposing  a  penalty  of  8^. : — Held,  that  it 
was  in  the  d^retion  of  the  justices  whether 
they  would  hear  the  charge  separately  or  not ; 
that,  as  the  p^ialty  was  imposed  on  every  person 
acting  in  contravention  of  the  statute,  each  was 
separately  liable  to  the  whole  penalty,  and  that 


separate  conyictions  were  right.  Beg.  ▼.  Little- 
child,  Beg.  v.  Heelop,  40  L.  J.,  M.  C.  137  ;  L.  R* 
6  Q.  B.  293 ;  24  L.  T.  233  ;  19  W.  R.  748. 

S.  managed  his  father's  farm,  his  father  being 
an  invalid,  and  while  working  in  a  field,  part  of 
the  farm,  forbade  P.,  E.  and  others,  who  were 
out  with  the  Taunton  Yale  foxhounds,  in  pursuit 
of  a  fox,  from  entering  that  field.  P.  insisted 
upon  riding  into  the  field,  S.  turned  his  horse 
back.  P.  and  E.  then  committed  an  assault  upon 
S.,  for  which  they  were  summoned  by  S.  before 
the  justices  and  jointly  charged  in  the  informa* 
tion.  The  justices  refused  to  allow  P.  and  £.  to 
seyer  their  defence,  so  that  they  might  give 
evidence  for  each  other,  and  conyicted  them 
both : — Held,  that  such  conviction  was  right. 
Paul  T.  Summerhayet,  48  L.  J.,  M.  C.  33  ; 
4  Q.  B.  D.  9  ;  39  L.  T.  574 ;  27  W.  B.  215 ;  14 
Cox,  C.  C.  202. 

The  1  &  2  Will.  4,  c  32,  does  not  apply  to  such 
a  case.    Ih. 


Waiver.] — ^Where    there    are    general 


charges  against  several  defendants,  but  the 
evidence  against  them  all  is  the  same,  and  they 
are  all  tried  at  the  same  time,  and  each  is 
separately  convicted,  no  objection  having  been 
raised  at  the  time  by  the  defendants  to  this 
course  of  proceeding,  such  convictions  cannot 
afterwards  be  objected  to  upon  the  ground  that 
each  defendant  should  have  been  tried  separately. 
Beg,  V.  Biggins,  5  L.  T.  605. 

Discretion  to  reduee  Fine  —  Cotton  Cloth 
Faetoriet  Aet,  1889.]— Where  by  s.  18  of  the 

Cotton  Cloth  Factories  Act,  1889,  a  fine  of  "  not 
less  than  51.  shall  be  imposed"  for  the  first 
offence,  which  offence  is  to  be  dealt  with  by  a 
court  of  summary  jurisdiction,  the  general  dis- 
cretion to  reduce  fines  given  by  s.  4  of  the 
Summary  Jurisdiction  Act,  1879,  must  be  taken 
to  be  limited  in  this  particular  instance  to  that 
extent  Oshom  iv.  Wood,  66  L.  J.,  Q.  B.  178 ; 
[1897]  1  Q.  B.  197  ;  76  L.  T.  60 ;  45  W.  R.  319  ; 
18  Cox,  C.  C.  494  ;  61  J.  P.  118. 

Dismisial  of  Charge — Trifling  ITature.] — Upon 
hearing  an  information  against  the  owner  of  a 
dog  **  for  keeping  a  dog  without  a  licence,*'  the 
justices  cannot  dismiss  the  charge  "as  of  so 
trifling  a  nature  that  it  is  inexpedient  to  inflict  any 
punishment,"  in  the  exercise  of  the  discretionary 
power  given  to  them  by  s.  16  of  the  Summary 
Jurisdiction  Act,  1879,  though  they  might  exer- 
cise such  a  discretion  on  condition  of  the  licence 
being  then  and  there  paid  for  by  the  owner  so 
charged.  Phillips  v.  JSmns,  66  L.  J.,  M.  C.  101 ; 
[1896]  1  Q.  B.  305  ;  74  L.  T.  314  ;  44  W.  R.  429  ; 
18  Cox,  C.  C.  300  ;  60  J.  P.  120. 

Where  Property  laid  in  several  Persons.] — In 
an  information  for  malicious  injury  to  property 
under  24  &  25  Vict.  c.  97,  s.  52,  where  the  owner* 
ship  is  laid  in  several  persons,  and  it  appears 
that  only  one  of  these  is  the  legal  owner,  the 
justices  ought  not  to  dismiss  the  information, 
but  ought  to  hear  the  case,  or  if  they  think  the 
variance  likely  to  mislead,  to  adjourn  the  hearing. 
Bfdph  V.  Hurrell,  44  L.  J.,  M.  C.  145  ;  32  L.  T. 
816. 

Adjournment  of  Hearing.] — By  a  railway  act» 
penalties  for  breach  of  by-laws  were  recoverable 
before  a  justice  of  the  peace,  and  officers  of 
the  railway  company  were  empowered  to  seize 
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offenders  under  certain  circumstances,  and  to 
convey  them  before  a  justice  without  any  war- 
rant, such  justice  being  ^'  empowered  and  required 
to  proceed  immediately  to  the  conviction  or 
acquittal  of  such  offender  " : — Held,  that,  although 
the  act  constituting  the  offence  gave  no  power  to 
the  justice  to  remand  the  accused,  yet  that  by 
11  &  12  Vict.  c.  43,  s.  16,  the  justices  had  power 
to  adjourn  the  hearing  and  to  issue  a  warrant 
for  committal  of  the  accused  to  the  house  of  cor- 
rection. Gelan  v.  Hall,  2  H.  &  N.  879  ;  27  L.  J., 
M.  C.  78  ;  6  W.  R.  757. 

Justices  sitting  at  petty  sessions  have  not  only 
the  power  of  adjournment  given  them  by  the 
Petty  Sessions  Act  (14  k  15  Vict.  c.  93),  but  also 
an  inherent  power  of  adjourning  a  case  at  any 
time  to  any  further  sessions.  But  where  a  case 
is  fully  heard  by  several  justices,  and  only 
adjourned  for  the  purpose  of  determining  and 

E renouncing  the  order,  the  same  justices  who 
card  the  case  must  also  concur  in  the  order 
pronounced.    Heg.  v.  Qirk  JJ.^  18  L.  £.,  Ir.  99. 

dvil  Prooeedingf  Pending,] — ^A  magis- 


trate cannot  judicially  consider,  as  ground  for 
adjourning  a  summons  for  libel,  pending  civil  pro- 
ceedings ^tween  different  parties  for  a  different 
libel,  though  arising  out  of  the  same  matters. 
Beg.  V.  Bcaju,  62  L.  T.  570 ;  17  Cox,  C.  C.  81  ; 
54  J.  P.  471. 


Conviotion  in  abienoe  of  Person  eharged.] 


— Where  a  defendant,  having  appeared  in  answer 
to  a  summons  before  justices  at  petty  sessions, 
during  the  hearing  of  the  case  forcibly  leaves 
the  court,  the  justices  may  adjourn,  and  at  the 
adjourned  sitting  of  the  court,  if  the  defendant 
do  not  appear,  may  in  his  absence  convict  him 
of  the  offence  with  the  commission  of  which  he 
was  charged.  Beg.  v.  Oarriek-on'Suir  JJ,,  16 
Cox,  C.  C.  571. 


Absence  of  Infonmuit.] — Justices  having 


refused  to  hear  certain  informations  laid  by  a 
local  board  of  health  on  the  ground  that  the 
clerk  of  the  board,  who  was  the  real  informant, 
was  not  present,  a  rule  to  compel  thenl  to  do  so 
was  refused.  Leamington  Local  Boards  Eop parte, 
6  L.  T.  637. 

What  is  a  Hearing— Bee  Judicata.]— L.  was 
charged  with  night  poaching  under  9  Oeo.  4, 
c.  69,  and  in  course  of  cross-examination  of 
prosecutor's  witnesses,  the  justices  considered  he 
had  been  illegally  arrested,  and  discharged  him. 
L.  was  again  summoned  for  the  same  offence  on 
the  same  facts,  when  the  justices  held  that  they 
had  no  jurisdiction,  as  the  foimer  case  was  res 
judicata : — Held,  that  the  justices  had  rightly 
decided.    Beg.  v.  Brackenridge,  48  J.  P.  293. 

Bet  Judicata.] — The  appellant  was  charged 
with  non-compliance  on  August  21st,  1889,  and 
ten  days  thereafter  with  an  order  made  by  justices 
under  s.  2  of  the  Dogs  Act,  1871,  requiring  him 
to  keep  a  dangerous  dog  under  proper  controL 
No  evidence  was  given  except  as  to  August  21st, 
and  the  charge  was  dismissed.  Subsequently  the 
appellant  was  charged  and  convicted  for  not 
keeping  a  dog  under  proper  control  on  August  21st 
simply  : — Held,  that  the  matter  was  res  judicata. 
Byley  v.  Brown,  17  Cox,  C.  C.  79. 

Behearing.] — ^Where  a  woman,  on  the  19th 
June,  1847,  applied  to  a  petty  sessions  at  W., 


in  the  county  of  P.,  while  resident  therein,  for 
an  order  on  the  putative  father  of  a  child  which 
was  bom  on  the  22nd  March,  1847,  and  the 
application  was  dismissed  for  a  defect  in  the 
evidence  ;  and  on  the  19th  February,  1848,  having 
removed  to  the  county  of  B.,  made  another 
application  against  the  same  person  to  a  petty 
sessions  there ;  and  the  justices  made  an  order 
upon  the  putative  father,  who  appealed  to  the 
quarter  sessions,  by  whom  the  order  was  con- 
firmed without  hearing  the  evidence  of  the 
women  : — Held,  that  although  a  dismissal  of  the 
first  application,  upon  the  merits,  would  have 
be^n  an  answer  to  the  second,  provided  it  was 
made  out  by  evidence,  yet  that  the  second  petty 
sessions  and  the  quarter  sessions  having  a  general 
jurisdiction  over  the  subject-matter,  and  being 
bound  to  hear  and  decide  upon  the  evidence, 
their  decision  was  final,  and  could  not  be  reviewed. 
Beg.  V.  BuokifigJiamshire  JJ,y  3  New  Sera.  Cas. 
500  ;  18  L.  J.,  M.  C.  113  ;  13  Jur.  1053. 

Bvidenoe — Abience  of  Jnitice— WaiTcr.] — 

When  upon  a  hearing  before  two  justices  at  petty 
sessions,  one  of  them  is  not  present  until  a  por- 
tion of  the  evidence  has  been  given,  the  witness 
should  be  resworn,  and  should  again  give  hia 
evidence ;  and  it  is  not  sufficient  that  the  evidence 
already  given  should  be  read  over  to  such  justice. 
This,  however,  is  only  an  irregularity  which  may 
be  waived  by  the  parties.  Beg.  v.  Jeffreys,  22 
L.  T.  786. 

An  affiliation  summons  was  being  heard  before 
A.  and  B.  (justices)  ;  after  the  woman  had  given 
her  evidence,  C,  another  justice,  came  in  and 
took  his  seat  upon  the  bench,  and  the  previous 
evidence  was  read  over  to  him  in  the  hearing  of 
the  putative  father  and  his  attorney.  The  case 
then  proceeded,  and  the  putative  father's  attorney 
addnssed  the  bench  and  called  a  witness ;  but 
before  the  bench  decided  upon  the  application  A. 
left,  and  B.  and  C.  made  an  order  : — Held,  that 
the  putative  father  had  by  his  conduct  waived 
the  objection.    lb. 


Bejeetion  of.] — A  penalty  is  imposed  by 


2  &  3  Vict.  c.  47,  s.  60,  sub-s.  7,  upon  every 
person  "who  shall  set  up  or  continue  any  .  .  . 
projection  from  any  .  .  .  part  of  any  .  .  .  shop 
.  .  .  so  as  to  cause  any  .  .  .  obstruction  in  any 
thoroughfare."  R.  was  summoned  before  a 
metropolitan!  police  magistrate  for  an  offence 
against  the  forcing  enactment.  It  was  proved 
that  he  had  affixed  to  the  front  of  his  shop  a 
movable  showboard,  11^  inches  of  which  pro- 
jected at  a  height  of  2  feet  3  inches  over  the 
footway  of  the  street,  which  was  36  feet  8  inches 
wide.  He  proposed  to  call  witnesses  to  prove 
that  they  were  not  incommoded  by  the  projec- 
tion ;  but  the  magistrate  refused  to  hear  them, 
and  convicted  him : — Held,  that  the  magistrate 
Imd  power  to  reject  the  evidence  proposed  to 
be  adduced  as  irrelevant,  and  that  the  con- 
viction must  be  affirmed.  Bead  ▼.  Perrettf  I 
Ex.  D.  349. 

A  magistrate  cannot  be  required  to  hear 
evidence  which  ought  not  to  affect  his  determina- 
tion.   Bex  V.  Minshvll,  1 K.  &  M.  277. 


Beflual  to  Convict  on.] — ^Where  a  magis- 


trate has  exercised  his  discretion  by  refusing  to 
convict  on  the  evidence  adduced  before  him,  in 
support  of  an  information,  the  court  will  not 
compel  him  to  rehear  the  case,  or  return  the 
proceedings   which    have   taken   place   before 
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him.    Britith  and  Foreign  Patent  Intentian  Co^ 
Ew  parte,  7  D.  P.  0.  614  ;  2  W.  W.  &  H.  57. 

Preyioui  Hi»ring  before  another  ICagii- 

trate.]-^The  jadicial  discretion  which  a  magis- 
trate has  to  exercise  on  cases  brought  before  him 
must  be  based  on  the  evidence  taken  before  him, 
and  it  is  not  competent  for  him  to  act  upon 
evidenoe  taken  before  another  magistrate. 
Guerin,  In  re,  58  L.  J.,  M.  C.  42  ;  60  L.  T.  538  ; 
87  W.  B. 
468. 


269 ;   16   Cox,  C.  C.  596 ;   63  J.   P. 


ArtiolM  of  the  Peace.] — ^When  articles 

of  the  peace  are  exhibited,  the  question  for  the 
justices  is,  whether  or  not  thej  believe  the 
exhibitor  on  his  oath,  and  neither  the  evidence 
of  the  exhibitee  himself  nor  witnesses  tendered 
on  his  behalf  may  be  heard  to  contradict  the 
exhibitor.  Lort  v.  Sutton^  45  L.  J.,  M.  C.  95  ; 
83  L.  T.  730. 

A  party  gave  information  on  oath  before  a 
magistrate  that  from  certain  language  used 
towards  him  he  was  in  bodily  fear  from  another ; 
and  the  magistrate  upon  hearing  the  complaint 
required  the  latter  to  enter  into  recognisances  to 
keep  the  peace.  On  motion  to  discharge  the 
recognizances  on  the  ground  that  the  language 
was  used  in  a  metaphorical  sense  only,  the  court 
refused  to  interfere  because  it  was  for  the  magis- 
trate to  judge  in  what  sense  the  language  was 
used.  Il^x  V.  Tregartlum,  5  B.  &  Ad.  678 ;  2 
N.  &  M.  379. 

Claim  to  be  tried  by  Jury — ^Right-PoaehiAg — 
"  Impriflonment  for  a  Term  ezeeeding  Three 
Monthi."] — By  the  Summary  Jurisdiction  Act, 
1879,  s.  17,  a  person  when  charged  before  a  court 
of  summary  jurisdiction  with  an  offence  in 
respect  of  the  commission  of  which  an  offender 
is  liable  on  summary  conviction  to  be  imprisoned 
for  a  term  exceeding  three  months,  may  claim  to 
be  tried  by  a  jury : — Held,  that  the  offence  of 
night-poaching,  whereby  the  person  charged  is 
liable  under  9  Geo.  4,  c.  69,  to  imprisonment  for 
a  period  not  exceeding  three  months,  and  at  the 
expiration  of  that  period  to  a  further  imprison- 
ment of  six  months  in  case  he  fail  to  find  sureties 
for  his  not  so  offending  again,  is  not  within  the 
act  so  as  to  entitle  the  person  charged  to  be  tried 
by  a  jury.  WilUamtt  v.  Wynne,  57  L.  J.,  M.  C. 
30  ;  58  L.  T.  283  ;  52  J.  P.  343. 


(Mfenee  pnniihable  by  Fine— Impriion- 


ment  in  Default.  ] — ^Where  an  offence  is  punishable 
by  fine,  but  the  person  convicted  is  liable  to  a 
term  of  six  months*  imprisonment  in  case  of  non- 
payment, the  offence  is  not  one  that  entitles  the 
offender  to  claim  to  be  tried  by  a  jury  within 
8.  17  of  the  Summary  Jurisdiction  Act,  1879. 
Carle  v.  Elhiitgtm^  67  L.  T.  874  ;  40  W.  B.  510  ; 
17  Cox,  C.  C.  557  ;  56  J.  P.  859. 

Trial  ai  for  flnt  QfiiBnoe — Statement  ai  to 

previous  Conviction.] — Where  a  person  is  charged 
before  a  court  of  summary  jurisdiction  with  an 
offence  in  respect  of  which  a  term  of  imprison- 
ment exceeding  three  months  cannot  be  inflicted, 
a  statement  made  after  the  close  of  the  case  and 
after  the  justices  have  decided  to  convict,  by  a 
police  constable  that  the  defendant  has  been 
previously  convicted  of  a  like  offence,  does  not 
put  him  in  peril  of  being  convicted  as  for  a 
second  offence  in  respect  of  the  commission  oi 
wiiich  a  term  of  imprisonment  for  a  period  of 


more  than  three  months  might  have  been  inflicted, 
and  thereby  give  him  the  right  to  claim  to  be 
tried  by  a  jury,  as  provided  by  s.  17  of  the 
Summary  Jurisdiction  Act,  1879.  Reg,  v. 
Fowler,  Walters,  EasparU,  64  L.  J.,  M.  C.  9  ;  15 
B.  265. 

Trial  ac  for  flnt  Oflbnee — Proof  of  previenc 
Conviction,  eibct  of.] — ^A  magistrate  has  no 
power  to  treat  a  seoona  offence  of  keeping  a  dog 
without  a  licence  as  a  first  offence,  upon  the 
ground  that  the  prior  conviction  was  not  set  out 
either  in  the  information  or  summons  before  him, 
when  it  is  proved  to  him  at  the  hearing  that  the 
defendant  has  been  previously  convicted.  Murray 
V.  Thompeon,  58  L.  J.,  M.  C.  41  ;  22  Q.  B.  D.  142  ; 
60  L.  T.  151 ;  37  W.  B.  221 ;  16  Cox,  C.  C.  554  ; 
53  J.  P.  70. 

Bepoiitioni — How  to  be  Taken.] — Where 
magistrates  first  took  the  examination  of 
witnesses  not  on  oath,  in  support  of  a  conviction, 
and  afterwards  swore  them  to  the  truth  of 
their  evidence,  the  court  expressed  its  disappro- 
bation of  the  practice.  Rex  v.  Kiddy,  4  D.  &  B. 
734. 

A  justice  should  not  allow  depositions  to  be 
framed  in  the  words  of  a  clause  in  a  statute  under 
which  a  party  is  committed.  Mills  v.  Ctdlett,  3 
M.  k,  P.  242 ;  7  L.  J.  (0.8.)  M.  C.  97 ;  6  Bing. 
85;  31  B.  B.  355.  And  see  Cbiminal  Law 
(Evidence). 

Cautioning  Accnced  Periona.] — ^The  11  k,  12 
Vict.  c.  42,  s.  18,  requiring  magistrates  to  caution 
the  accused  with  respect  to  statements  he  may 
make  in  answer  to  the  charge,  is  not  applicable 
to  witnesses  asked  questions  tending  to  criminate 
them.  Reg.  v.  Cotft^*.  9  Moore,  P.  C.  (N.s.)  463 ; 
42  L.  J.,  P.  C.  45 :  L.  B.  4  P.  C.  699 ;  29 
L.  T.  Ill ;  21  W.  B.  553 ;  12  Cox,  C.  C.  557. 

Criminal  Proceedinga— -Competent  Witneii.] 
— An  information  before  justices  under  1  &  2 
Will.  4,  c.  82,  s.  23,  for  using  an  engine  for  the 
purpose  of  taking  game,  without  the  authority  of 
a  certificate,  is  a  criminal  proceeding  in  which 
the  party  is  charged  with  the  commission  of  an 
offence  punishable  on  summary  conviction,  within 
14  &  15  Vict.  c.  99,  s.  3,  and  therefore  the  party 
charged  is  not  competent  or  compellable  to  give 
evidence  for  or  against  himself.  uatteU  v.  Irtson, 
El.  Bl.  &  El. 91  ;  27 L.  J.,  M.C.  167  ;  4  Jur.  (N.S.) 
660  ;  6  W.  B.  469. 

Compelling  Attendanee.] — ^A  magistrate  has  no 
right  to  issue  a  warrant  for  the  apprehension  of 
a  person  to  attend  to  find  bail  for  his  appearance 
as  a  witness  at  the  assizes,  although  it  is  swoni 
that  the  witness  is  material  and  has  refused  to 
obey  a  summons,  which  had  previously  been 
issued,  to  give  evidence  before  the  magistrate. 
Ecans  v.  Rees,  4  P.  &  D.  32 ;  12  A.  &  E.  55 ;  4 
Jur.  1032. 

Commitment.] — ^A  justice  of  the  peace  may 
conmiit  a  feme  covert,  who  Is  a  material  witness 
upon  a  charge  of  felony  brought  before  him,  and 
who  refuses  to  appear  at  the  sessions  to  give 
evidence,  or  to  find  sureties  for  her  appearance. 
BenMit  V.  Watstm,  3  M.  &  S.  1 ;  15  B.  B.  373. 
And  see  Cropper  v.  Horton,  8  D.  &  B.  166. 

Condnet  of  Caee  by  Complainant  in  PexioB— 
Crofs-ezamination  ef  Witneia.] — ^An  inspector 
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of  a  society  for  the  prevention  of  cruelty  to 
animals  may,  under  the  14th  section  of  Jervis's 
Act,  conduct  the  case  and  examine  and  cross- 
examine  witnesses  at  the  hearing  before  the 
magistrates  of  an  information  preferred  at  the 
instance  of  the  society.  Dumean  t.  Tam4y  66 
L.  J.,  M.  C.  81 ;  56  L.  T.  719  ;  36  W.  R.  667 ;  16 
•Cox.  C.  C.  267  ;  61  J.  P.  631. 

CroM-examiiialioii  by  Sefnidaiit*!  Solidtoar — 
JHieretioB  to  ProUbit.] — Certain  justices  at  a 
preliminary  inouiry  into  an  allied  case  of  high- 
way robbery  declined  to  permit  the  solicitor 
zepresentinfr  the  prisoners  to  cross-examine  the 
-witnesses  for  the  prosecution,  believing  that 
they  possessed  a  discretionary  power  in  the 
matter.  Sect.  7  of  the  Summary  Jurisdiction  Act, 
1884,  provides  that  the  expression  "court  of 
summary  jurisdiction  **  in  s.  50  of  the  Summary 
Jurisdiction  Act,  1879,  shall  include  justices,  a 
justice  or  magistrate,  whether  acting  under  the 
Summary  Jurisdiction  Acts,  or  any  of  them,  or 
under  any  other  act,  or  by  virtue  of  his  or  their 
•commission  or  by  the  common  law : — Held,  that 
the  justices  had  no  discretion  to  prohibit  the 
solicitor  to  the  prisoners  from  cross-examining 
the  witnesses  for  the  prosecution,  and  that  the 
right  to  cross-examine  is  absolute  both  under  the 
Summary  Jurisdiction  Acts  and  by  the  common 
law.  Roff,  V.  Griffiths,  54  L.  T.  280  ;  16  Ck)X, 
•C.  C.  46. 

Witnesses  privileged  from  Arrest  on  attend- 
ing Magistrate*!  Court.] — ^A  person  attending 
before  a  police  magistrate,  as  a  witness,  on  a 
-charge  of  felony  after  a  romand,  is  privileged 
from  arrest  on  civil  process,  eundo,  morando  et 
redeundo,  though  he  was  not  under  recognizances 
-or  a  summons  to  appear.  Montague  v.  HarrUon^ 
3  C.  B.  (K.8.)  292  ;  27  L.  J.,  C.  P.  24  ;  4  Jur.  (N.8.) 
59  ;  6  W.  E.  43. 

Privilege  of  Solicitor.] — Disobedience  by  a 
solicitor  to  an  order  of  court  made  against  him 
as  an  officer  of  the  court  is  a  contempt  of  a 
•criminal  nature,  and  an  attachment  granted  to 
•enforce  compliance  with  the  order  of  court  is 
process  ofra  punitive  and  disciplinary  character ; 
and  therefore  no  privil<^  from  arrest  exists  or 
<BSi  be  claimed  against  the  execution  of  the 
Attachment.  Privilege  from  arrest  for  contempt 
of  court,  where  it  otherwise  exists,  can  be  claimed 
in  respect  of  attendance  as  an  advocate  at  a 
police  court  as  well  as  at  any  other  court, 
although  the  proceedings  at  the  police  court 
•consist  merely  of  a  proliminaiy  inquiry  on  a 
-charge  of  felony.  F.  was  a  solicitor,  and  an 
•order  was  made  at  chambers  that  he  should 
•deliver  up  certain  documents  and  should  pay 
the  sum  of  lOZ.  and  certain  costs.  This  order 
was  made  against  F.  as  an  officer  of  the  court. 
F.  delivered  up  the  documents,  but  he  did  not 
pay  the  sum  of  lOZ.  or  the  costs.  An  order  for 
the  attachment  of  F.  for  contempt  of  court  was 
thereupon  made  at  chambers,  r.  then  paid  the 
-warn  of  102.,  but  he  did  not  pay  the  costs.  <  He 
was  arrested  under  the  attachment,  whilst  he 
^as  on  his  rotum  to  his  offices  from  a  metropo- 
litan police  court,  whero  he  had  been  as  advocate 
attending  to  defend  certain  persons  at  a  pre- 
liminary inquiry  on  a  charge  of  treason-felony : 
«-Held,  that  he  was  not  entitled  to  be  dischaiged 
from  custody  on  the  ground  of  privilege  from 
arrest,  the  attachment  having  been  granted  for 
a  contempt  of  a  criminal  nature.    Freston,  In  re, 


52  L.  J.,  Q.  B.  545;  11   Q.  B.  D.  545 ;  49  L.  T. 
290 ;  81  W.  B.  804— C.  A. 

Binding  OTtr  Prooeeutor  and  WitaoMot  to 
ProiOCiite.]-~By  11  &  12  Will.  3,  c.  12,  and  42 
Geo.  3,  o.  85,  offences  committed  out  of  Great 
Britain  by  governors  of  colonies  and  officers  of 
the  government  nnder  colour  of,  or  in  exercise 
of,  their  offices,  may  be  prosecuted  or  inquired  of, 
heard  and  determined  in  the  Queen's  Bench  in 
England,  either  upon  information  or  indictment, 
and  the  offence  may  be  laid  to  have  been  com- 
mitted in  Middlesex : — Held,  that  the  power 
conferred  upon  justices  by  11  k  12  Vict.  c.  42, 
ss.  2,  17,  20,  of  binding  over  the  prosecutor  and 
witnesses  to  prosecute  or  give  evidence  against 
any  person  cnargcd  with  an  indictable  offence 
committed  on  land  beyond  the  sea,  at  the  next 
court  of  oyer  and  terminer  or  gaol  delivery, 
extends  to  cases  where  the  offence  is  one  of  those 
specified  in  42  Geo.  8,  c.  85,  and  that  the  descrip- 
tion ** court  of  oyer  and  terminer"  in  11  &  12 
Vict.  c.  32,  s.  20,  applies  to  the  Court  of  Queen's 
Bench.  Beg,  v.  IStjre,  9  B.  &  S.  329 ;  37  L.  J., 
M.  C.  159 ;  L.  B.  3  Q.  B.  487 ;  18  L.  T.  611 ;  16 
W.  R.  754 ;  11  Cox,  C.  C.  162. 

Charge  diimistod — Binding  Proteontor  over 
under  Yexatioiia  ladiotments  Aet]— Where  a 
prosecutor  bonft  fide  prefers  before  a  justice,  and 
within  his  jurisdiction,  a  charge  or  complaint  in 
respect  of  an  of^ce  within  the  Vexatious  In- 
dictments Act,  1859,  and  the  justice  dismisses  it, 
for  want  of  evidence,  such  dismissal  is  equivalent 
to  a  refusal  to  commit,  and  the  prosecutor  is 
entitled  to  require  the  justice  to  take  his  recog- 
nizance to  prosecute  the  charge  or  complaint  by 
way  of  indictment.  Beg,  v.  London  Corporation^ 
64  L.  T.  646 ;  16  Cox,  C.  C.  77 ;  50  J.  P.  711. 

Taking  Beeogninnooi.] — A  magistrate,  if  he 
refuses  to  commit  or  bail  the  person  charged,  is 
bound  under  22  &  23  Vict.  c.  17.  s.  2,  to  take  the 
recognizance  of  the  prosecutor,  if  the  information 
discloses  any  of  the  offences  mentioned  in  the 
statute  ;  but  he  has  a  discretion  to  refuse  if  no 
indictable  offence  is  disclosed.  Waeony  Ex  parte^ 
38  L.  J.,  Q.  B.  302 ;  L.  R.  4  Q.B.573;  17  W.  B. 
881. 

Where,  therefore,  the  offence  charged  is  that 
of  conspiracy,  by  three  persons,  two  of  whom  are 
members  of  the  House  of  Lords,  to  deceive  the 
house,  and  so  to  prevent  the  due  course  of  justice 
and  Injure  and  prejudice  a  third  person,  by 
making  statements  in  the  house  which  they 
knew  to  be  false,  the  magistrate  is  right  in 
refusing  to  take  any  proceedings  ;  as  members  of 
either  house  of  parliament  are  not  civilly  or 
criminally  liable  for  any  statements  made  in  the 
house,  nor  for  a  conspiracy  to  make  such  state- 
ments.   Ih, 


5.  Detention  of  Pabtibs. 

ITot  without  Charge.] — Magistrates  have  no 
authority  to  detain  a  person  known  to  them  till 
some  other  person  makes  a  charge  against  him. 
Before  they  detain  a  known  person,  they  should 
have  a  charge  actually  made.  Rex  v.  Bimie,  5 
Car.  4c  P.  206 ;  1  M.  &  Bob.  160. 


XaaooiiAble  Timo.]*-An  action  will  lie  against 
a  magistrate  for  committing  a  party  chaiged 
with  felony  for  re-examination  for  an  unreason- 
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able  time,  but  without  any  improper  motive. 
DavU  V.  Capjier,  10  B.  &  C.  28 ;  5  M.  &  Ry.  63 ; 
4  Car.  &  P.  134 ;  8  L.  J.  (0.8.)  M.  C.  67. 

A  party  was  taken  before  a  magistrate,  and 
by  him  committed  for  further  examination,  on 
a  charge  of  felony,  in  unlawfully  cutting  trees  ; 
— Held,  that  this  was  no  excess  of  jurisdiction, 
though  it  did  not  appear  that  the  amount  of 
the  injury  exceeded  20<.,  as  is  required  to  con- 
stitute  the  offence  of  felony  by  7  Geo.  4,  c.  30, 
6.  19.  Cave  v.  Mountain^  1  Scott  (N.B.)  132 ;  1 
Man.  &  G.  257 ;  9  L.  J.,  M.  C.  90. 

The  reasonableness  of  the  period  of  commit- 
ment for  examination  is  a  question  for  the  jury. 
7ft. 

A.  was  apprehended  by  an  excise  officer  and 
two  constables  for  working  an  illicit  still.  He 
was  taken  to  the  police-office,  and  left  in  custody 
there  while  the  excise  officer  endeavoured  to  find 
a  magistrate  to  take  the  charge.  Several  magis- 
trates declined  to  hear  it,  and  he  was  detained  in 
custody  two  days,  when  a  magistrate  was  at 
length  found  to  hear  the  case.  He  was  convicted 
of  tiie  offence  under  7  &  8  Oceo,  4,  c.  53,  and  fined 
30Z.  There  was  no  information  or  conviction, 
but  a  warrant  of  commitment  was  made  out,  A. 
having  failed  to  pay  the  fine.  On  motion  by  him 
to  be  discharged,  the  court  of  session  held  the 
conviction  to  be  bad,  on  the  ground  that  the 
justice  had  no  jurisdiction,  as  it  was  only  in  cases 
of  summary  or  immediate  arrest  that  the  excise 
officer  could  proceed  as  he  had  done: — Held, 
first,  that  the  detention  at  the  pob'ce-office  was 
reasonable.  Eeans  v,  M^Lovghlan,  4  Macq.  H.L. 
84  ;  7  Jur.  (N.8.)  1253 ;  4  L.  T.  31. 

Held,  secondly,  that  the  justices  had  juris- 
diction,   lb. 

Held,  thirdly,  that  there  was  no  necessity  for 
an  information,  as  the  arrest  was  an  immediate 
arrest.    lb. 


Effect  on  Conviction.  ]— The  8  &  9  Vict. 


c.  87  (Smuggling  Act),  s.  58,  enacted  (for  the 
purpose  of  giving  time  to  prepare  informations, 
convictions,  &c.),  that  when  any  person  shall 
have  been  detained  by  an  officer  for  any  offence 
against  this  or  sny  other  act  relating  to  the  cus- 
toms, and  shall  have  been  taken  before  a  justice, 
if  it  appear  to  such  justice  that  there  is  cause  to 
detain,  he  is  thereby  authorised  and  required  to 
order  such  person  to  be  detained  a  reasonable 
time,  and  at  the  expiration  of  such  time  to  be 
brought  before  any  two  justices,  who  are  thereby 
authorised  and  required  finally  to  hear  and 
determine  the  matter  : — Held,  that  although  the 
justice  detains  for  an  unreasonable  time,  if  the 
offender  is  then  brought  before  two  justices,  and 
convicted,  the  conviction  is  still  valid,  the  juris- 
diction to  convict  depending  on  s.  50,  and  not 
being  affected  by  the  improper  proceeding  under 
8.  58.  Van  Boten,  In  re,  9  Q.  B.  669 ;  16  L.  J., 
M.  C.  4. 

Delaying  to  liear  Cafo.] — ^Two  constables,  on 
a  Monday  morning  were  taking  the  plaintiff 
before  a  magistrate,  on  a  charge  of  misconduct, 
when  they  met  the  magistrate,  who  desired  them 
to  take  the  plaintiff  back  to  the  lock-up,  and 
bring  him  up  for  examination  on  the  Tuesday. 
They  did  so,  when  the  magistrate  fined  him  12. : 
— Held,  that  the  magistrate  was  liable  to  an 
^  action  of  trespass  for  sending  the  plaintiff  back 
to  the  lock-up  ;  and  that  it  was  the  duty  of  the 
magistrate  either  to  have  gone  into  the  case  on 
the  Monday,  or  to  have  desired  that  the  plaintiff 


should  be  taken  before  another  magistrate. 
Edwards  v.  FerrU,  7  Car.  k  P.  542. 

G.,  licensed  to  sell  tobacco  in  his  house  in  the 
city  of  N.,  was  found  hawking  and  selling  at  a 
public-house  in  the  county  division  of  T.,  four 
miles  distant)  and  was  arrested  and  conveyed 
before  justices  at  N.  next  day,  but  as  no  justices 
were  then  sitting  he  was,  on  his  own  recognizance, 
remitted  to  justices  who  sat  in  T.,  seven  days 
after  the  offence,  and  was  convicted.  G.  objected 
to  the  jurisdiction,  as  the  justices  were  not  acting 
forthwith,  nor  near  the  place  within  5  &  6  Vict, 
c  93,  8.  13  : — Held,  that  whether  G.  was  illegally 
arrested  and  detained  or  not,  the  justices  of  T. 
having  jurisdiction,  and  he  being  charged  before 
them,  the  conviction  was  valid.  Gray  v.  Cu4» 
toniM  Cbmmiuianeri,  48  J.  P.  343. 

Pending  Diitreu  Warrant.]— Where  a  person 
was  convicted  under  13  Geo.  3,  c.  80,  s.  4,  and  a 
warrant  issued  to  levy  the  penalty  on  his  goods, 
the  magistrate  might  order  him  verbally  to  be 
kept  in  custody  until  a  return  was  made  on  the 
warrant.  StUl  v.  Walls,  6  Esp.  36 ;  7  East, 
633. 

6.  Wabbants. 

Seareh  Warrant] — A  search  warrant  by  which 
a  party  is  arrested,  must  be  founded  on  an  infor- 
mation which  discloses  a  charge  of  felony,  or 
contains  a  statement  of  facts  from  which  it  may 
fairly  be  inferred  that  a  felony  has  been  com- 
mitted. APDimald  v.  Bultver,  13  Ir.  C.  L.  R. 
549  ;  11  L.  T.  27. 

A  justice  of  the  peace  has  jurisdiction  to  issue 
a  search  warrant  for  stolen  goods,  although  the 
sworn  information  on  which  the  application  for 
the  warrant  is  made  does  not  allege  that  a 
larceny  has  been  committed,  if  the  fair  intend- 
ment of  the  allegations  made  in  the  information 
is  that  the  informant  has  reasonable  grounds  to 
suspect,  and  does  suspect,  that  a  larceny  has 
been  committed.  Janes  v.  German^  66  L.  J., 
Q.  B.  281 ;  [1897]  1  Q.  B.  374  ;  76  L.  T.  136  ; 
45  W.  R.  278  ;  18  Cox,  C.  C.  497  ;  61  J.  P.  180 
— C.A. 

A  secretary  of  state  is  not  a  conservator  or  a 
justice  of  the  peace  under  24  Geo.  2,  c.  44,  and 
has  no  jurisdiction  to  grant  a  warrant  to  break 
open  doors  to  search  for  libellous  papers;  and 
such  a  warrant  is  illegal  and  void.  Entiek  v. 
Carrington,  2  Wils.  275. 

A  mandamus  will  not  be  granted  to  compel 
the  justice  who  signs  a  search  warrant  to  produce 
the  informations  on  which  it  was  issued,  and  to 
permit  a  copy  of  them  to  be  taken  on  the  ground 
that  there  was  no  real  ground  for  suspicion,  and 
that  the  applicant  believed  that  whoever  swore 
the  information  was  actuated  by  malice  and  ill- 
will.    Reg,  V.  Browne,  4  Cox,  C.  C.  1. 

lieenaed  Premiiei.] — Complaint  having 

been  made  under  s.  11  of  the  Betting  House 
Act,  1853,  a  search  warrant  was  issued  there- 
under, and  certain  licensed  premises  searched 
by  the  police : — Held,  that  the  justices  had 
jurisdiction  to  issue  the  warrant  in  respect  of 
licensed  premises :  and  that  the  powers  of  the 
police  under  such  warrant  were  not  restricted  by 
the  words  of.  t^^c  section,  "all  such  persons 
found  therein,"  to  all  such  persons  as  were 
actually  engaged  in  contravening  the  Betting 
House  Act,  or  in  aiding  and  abetting  the  contra* 
vention  thereof.  Anderson  v.  Hume,  46  J.  P* 
825. 
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IHstreii  Warrantf— Beeovery  of  Bttei.]— The 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict. 
c.  49),  does  not  affect  or  apply  to  proceedings  j 
for  the  recovery  of  poor-rates  and  other  rates ' 
recoverable  in  the  same  manner  as  poor-rates ;  j 
and  a  distress  warrant  In  respect  of  such  rates 
may  be  issued  as  before  the  act.    Beg.  v.  PHce^ 
49  L.  J.,  M.  C.  49  ;  5  Q.  B.  D.  300  ;  42  L.  T.  439  ; 
28  W.  R.  615  ;  44  J.  P.  248. 

To  Levy  on  Overseers.]— Upon  an  appli- 
cation to  justices  under  11  &  12  Vict.  c.  91,  s.  9, 
to  issue  their  warrant  to  levy  the  amount  due 
from  the  assistant  overseer  of  a  parish,  the 
evidence  prescribed  by  the  above  section  was 
adduced,  but  ,the  justices  refused  to  treat  the 
certificate  of  the  treasurer  as  conclusive,  and 
allowed  the  overseer  to  prove  payments  made  by 
him  between  the  date  of  the  certificate  of  the 
auditor  and  that  of  the  treasurer: — ^Held,  that 
in  issuing  their  distress  warrant,  the  justices  had 
not  a  mere  ministerial  act  to  perform,  and  were 
right,  as  the  section  made  the  treasurer's  certifi- 
cate primft  facie,  but  not  conclusive,  evidence. 
JUg.  V.  Fordham,  42  L.  J.,  M.  C.  153 ;  L.  R. 
8  Q.  B.  501  ;  22  W.  R.  85. 

The  adjudication  of  magistrates,  under  50  Greo. 
3.  c.  49,  s.  1,  upon  the  accounts  of  church- 
wardens and  overseers  rendered  by  them  at  the 
ex])iration  of  their  office,  is  in  the  nature  of  an 
award,  and  cannot  be  reopened  by  those  magis- 
tratcs  for  the  puri>08e  of  correcting  a  supposed 
mistake  in  the  settlement  of  the  accounts. 
BarrofU  v.  lAiscombe,  5  K.  &  M.  330 ;  6  A.  &  E. 
589  :  1  H.  &  W.  457. 

Where  magistrates  are  empowered  to  settle 
and  allow  the  accounts  of  a  public  officer,  and 
in  case  of  a  neglect  or  refusal  by  such  officer,  for 
fourteen  days  after  the  allowance,  to  pay  over 
the  balance  found  to  be  due  from  him,  are 
directed,  upon  application  of  the  parties 
interested,  to  issue  a  distress  warrant  for  such 
balance, — ^they  cannot,  after  issuing  a  warrant 
in  conformity  with  the  power  given  to  them, 
but  before  execution  of  it,  order  that  the  execu- 
tion be  suspended,  on  the  ground  of  an  error  in 
the  settlement  of  the  accounts,  unless  the  parties 
interested  consent  to  such  suspension.    1 1» 

Fnblic  Health.] — ^Where  the  proceedings 

under  the  Public  Health  Act,  11  &  12  Vict.  c.  63, 
are  regular,  the  local  inspectors  are  entitled  to  a 
distress  warrant  from  the  justices  for  the  pay- 
ment of  money  required  for  carrying  out  in  the 
district  the  provisions  of  the  act.  Beg,  ▼.  Soutlt^ 
ampton  JJ.,  18  Jur.  494  ;  2  W.  R.  231. 

DiioretioxL] — On  an   application   to   a 


poor-rate,  and  that  they  had  no  jurisdiction  to 
inquire  into  the  validity  of  a  rate,  good  on  the 
face  of  it,  and  that  they  had  no  jurisdiction  to 
determine  anything  in  a  summary  way,  so  as  to 
frive  power  to  state  a  case.  Afay^  Ex  parte,  2 
B.  &  S.  426  ;  81  L.  J.,  M.  C.  161. 

Where,  by  an  act,  power  is  conferred  upon 
jnstices  to  issue  a  distress  warrant,  "  if  they 
shall  think  fit,"  they  must  not  refuse  to  issue  it 
merely 'because  they  think  the  act  of  parliament 
does  an  injustice  in  giving  such  power  in  the 
particular  case.  Beg.  v.  Boteler,  4  B.  &  S.  959  ; 
33  L.  J.,  M.  0.  101  ;  10  Jur.  (N.8.)  798 ;  12 
W.  R.  466. 

Justices  refused  to  issue  distress  warrants 
against  the  goods  of  defendants  fined  for  the 
non-attendance  of  their  children  at  a  board 
school,  without  affirmative  evidence  that  the 
defendants  possessed  goods  upon  which  distraint 
could  be  niade : — Hdd,  that  the  justices  were, 
in  their  discretion,  entitled  to  require  affirmative 
evidence  that  the  defendants  possessed  goods 
primA  facie  distrainable,  and,  in  the  absence  of 
it,  could  not  as  of  right  be  called  upon  by  the 
prosecution  to  issue  distress  warrants.  Beg,  v. 
Qemuin,  61  L.  J.,  M.  G.  43  ;  66  L.  T.  264  ;  56 
J.  P.  358. 


Power  of  Juftioef  to  delay  Szeoution.] 


— Justices,  in  issuing  a  distress  warrant  for  the 
recovery  of  poor-rates,  have  no  power  to  order 
that  there  shall  be  any  delay  in  the  execution 
of  the  warrant.  Beg.  v.  Handdey^  7  Q.  B.  D. 
398. 


Time   of  Sale— Churoh  BAte.]— The  27 


justice,  under  35  Geo.  3,  c.  101,  s.  3,  to  issue  a 
warrant  of  distress  for  non-payment  of  charges 
incurred  by  .  the  suspension  of  an  order  of 
removal  where  the  charges  are  under  20/.,  the 
justice  cannot  inquire  into  the  propriety  of  the 
order,  but  is  bound  to  enforce  it  by  issuing  his 
warrant.    Beg.  t.  HiggifMon,  8  Jur.  (N.S.)  1176. 

Under  two  local  acts,  by  which  the  rates  of  a 
parish  were  regulated,  an  appeal  was  given 
against  any  rate  to  the  next  quarter  sessions, 
and  it  was  to  be  enforced  by  summons  before 
two  justices,  who  were  to  order  the  payment, 
and  (if  necessary)  grant  a  warrant  of  oistress,  if 
the  person  summoned  "did  not  prove  to  them 
that  ne  was  not  chargeable  with  or  liable  to  pay 
such  rate "  : — ^Held,  that  this  only  gave  the 
justices  a  power  similar  to  that  in  enforcing  a 


Greo.  2,  c.  2,  which  directs  that  in  every  warrant 
of  distress  the  justice  shall  limit  in  such  warrant, 
a  time  of  sale,  so  as  such  time  be  not  less  than 
four  days,  nor  more  than  eight  days,  is  applicable 
to  cases  of  distress  for  church  rates  (except  those 
directed  against  persons  called  Quakers).  Beg.  v. 
Williams,  4  New  Sess.  Cas.  137  ;  2  Car.  &  K. 
1001  ;  1  Den.  C.  C.  529 ;  T.  &  M.  285  ;  19  L.  J., 
M.  C.  126  ;  14  Jur.  115. 


Default     of    Payment  —  Impxifonment 


under  Lieensing  Aet.] — By  the  Licensing  Act, 
1872  (35  &  36  Vict.  c.  94),  s.  3,  a  person  who 
sells  beer  without  a  Uoence  is  liable  for  a  first 
offence  to  a  penalty  of  502.  or  imprisonment 
with  or  without  hard  labour  for  a  month.  By 
s.  51,  where  a  court  of  summary  jurisdiction  has 
ordered  a  distress  to  be  made  in  default  of  pay- 
ment  of  a  penalty,  the  court  may  order,  in 
default  of  the  said  sum  being  paid  as  directed, 
that  the  person  liable  to  pay  tne  same  shall  be 
imprisoned  for  a  period  not  exceeding  six 
months  in  cases  where  the  penalty  amounts  to 
502.  B.  was  convicted  before  justices  for  selling 
beer  without  a  licence,  and  fined  50i.  He 
confessed  himself  unable  to  pay,  and  was  forth- 
with committed  by  the  jnstices  to  prison  for  six 
months  without  any  distress  having  been  made  : 
— ^Held,  that  the  justices  had  exceeded  their 
jurisdiction,  inasmuch  as  the  issue  of  a  virarrant 
of  distress  was  necessary  in  all  cases  to  make 
s.  51  applicable.  Brown,  Ex  parte,  47  L.  J., 
M.  C.  108  ;  3  Q.  B.  D.  645  ;  38  L.  T.  682 ;  26 
W.  R.  767. 

To  Bring  up  Aeeuied.] — ^Where  an  act  of 
parliament  gives  a  magistrate  jurisdiction  over 
an  offence,  it  impliedly  gives  him  power  to  make 
out  a  warrant  and  bring  before  him  any  person 
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charged  with  such  offence.  Bane  v.  Jfethu&nt 
2  Bing.  63  ;  9  Mooi-e,  161 ;  2  L.  J.  (OJS.)  C.  P. 
121 ;  27  E.  B.  546. 

Tom  of  Warrant.] — A  justice^s  warrant, 
commanding  a  constable  to  apprehend  and  bring 
before  him  the  body  of  A.  B.,  to  answer  all  such 
matters  and  things  as,  on  her  majesty's  behalf, 
shall  be  objected  against  him  on  oath  by  C.  D. 
for  an  assault  committed  on  C.  D.,  is  bad,  as  not 
shewing  any  information  on  oath  upon  which 
the  warrant  issues.  Catidle  t.  Seymour,  1  Q.  B. 
889  ;  1  G.  &  D.  464  ;  10  L.  J.,  M.  C.  130. 

A  warrant  issued  by  a  justice  of  Tipperary  for 
the  apprehension  of  J.  N.  stated  that  he  "  stands 
indicted  in  the  peace  office  of  the  county,"  and 
•commanded  the  police  of  the  county  to  appre- 
hend, and  "  him  in  safe  custody  keep,  so  that 
yon  may  have  his  body  before  her  majesty^s 
justices  of  the  peace  at  the  next  sessions,"  «kc. : — 
Held,  bad,  as  the  words  ** peace  office"  were 
without  definite  meaning,  and  did  not  disclose 
in  what  court  the  indictment  had  been  preferred. 
NeihiU,  In  re,  1  New  Sess.  Cas.  366. 

Held,  secondly,  that  a  magistrate  had  no 
authority  to  order  the  police  to  keep  the  prisoner 
in  custody.    Ih. 

In  order  to  protect  justices  from  an  action  of 
trespass  in  issuing  a  warrant  of  distress,  all  those 
facts  must  appear  on  the  face  of  the  warrant 
which  are  necessary  to  g^ve  jurisdiction  to  the 
justices  oyer  the  subject-matter.  Day  v.  King, 
5  Ad.  &  E.  359 ;  6  N.  &  M.  845  ;  5  L.  J.,  M.  0. 
130. 

Conviotion  upon  Warrant  illegally  iMned.] — 
H.,  a  police  constable,  procured  a  warrant  to  be 
illegally  issued  without  a  written  information  or 
oath,  for  the  arrest  of  8.  upon  a  charge  of  assault- 
ing and  obstructing  him  in  the  dischu^  of  his 
duty.  Upon  such  warrant  8.  was  arrested  and 
brought  before  justices,  and  was  without  objection 
tried  by  them  and  convicted.  H.  was  afterwards 
indicted  for  perjury  committed  on  the  said  trial 
of  8.,  and  convicted : — Held,  that  H.  was  rightly 
<X)nvicted,  notwithstanding  that  there  was  neidier 
written  information  nor  oath  to  justify  the  issue 
of  the  warrant,  and  that  the  justices  had  jurisdic- 
tion to  hear  the  charge  though  the  warrant  upon 
which  the  accused  was  brought  before  them  was 
illegal.  Reg,  v.  Sttghes,  48  L.  J.,  M.  C.  151  ;  4 
Q.  B.  D.  614  ;  40  L.  T.  685. 

Backing.] — ^The  backing  of  the  warrant  under 
24  Geo.  2,  c.  55,  s.  1,  by  a  justice,  is  purely 
ministerial,  and  the  justice  who  issues  the  warrant 
is  responsible  for  an  arrest  under  it,  although  it 
is  backed  and  executed  in  a  county  other  than 
that  in  which  it  was  issued.  Clark  v.  Woods,  2 
Ex.  395  ;  3  New  Sess.  Cas.  253 ;  17  L.  J.,  M.  G. 
189. 

C.  was  convicted  of  an  assault  on  two  police 
constables  of  the  county  police  of  Worcestershire 
in  the  execution  of  their  duty,  who  were  appre- 
hending him  in  the  city  of  Worcester  under  a 
warrant  issued  by  two  justices  of  and  for  the 
county  of  Worcestershire  for  his  commitment  to 
prison  for  default  in  payment  of  a  fine,  but  not 
oacked  by  any  justice  of  and  for  the  city  of 
Worcester.  Worcester  is  a  borough  having  a 
separate  commission  of  the  peace  with  exclusive 
jurisdiction,  and  a  separate  police  force.  0.  was 
not  pursued  from  the  county,  but  found  in  the 
city  : — Held,  that  the  conviction  was  wrong,  and 
that  the  constables  were  not  acting  in  the  execu- 
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tion  of  their  duty  in  bo  executing  such  warrant. 
JUg,  v.  CuMvtoM,  49  L.  J.,  M.  C.  41  ;  6  Q.  B.  D. 
341 ;  42  L.  T.  543  ;  28  W.  B.  589  ;  44  J.  P.  489. 

Xrideaee  to  Support.] — ^A  warrant  issued  by  a 
justice  founded  upon  an  information  which  dis- 
closes no  criminal  offence,  cannot  be  sustained 
by  proof  that  there  was  in  fact  paral  evidence 
on  oath  given,  which  conveyed  a  criminal  charge. 
LawreMon  v.  mil,  10  Ir.  C.  L.  R.  177. 

7.  Obdebs. 


<( 


Order,'*  what  ii — Compensation — Settlement 
by  Two  Justice!.]— The  "settlement"  of  com- 
pensation by  two  justices  for  lands  taken  or 
injuriously  affected  under  s.  22  of  the  Lands 
Clauses  Act,  1845,  is  not  an  "order"  within 
Jervis*s  Act,  and  the  complaint  need  not  be 
made  within  six  months  of  the  matter  arising ; 
neither  is  it  a  decision  by  which  "  damages  are 
directed  to  be  paid"  enforceable  by  distress 
within  s.  140  of  the  Bailways  Clauses  Act,  1845. 
Ednmndeon,  In  re  (17  Q.  B.  67),  overruled.  Reg. 
V.  Edwards,  53  L.  J.,  M.  C.  149  ;  13  Q.  B.  D. 
586  ;  51  L.  T.  586  ;  49  J.  P.  117— C.  A. 

Conitming.]  —  The  court  will  make  every 
reasonable  intendment  in  favour  of  an  order  of 
justices.  Rex  v.  Aire  and  Colder  Navigation,  2 
Term  Rep.  665 ;  1  B.  R.  579.  And  see  Rex  v. 
Farringdon,  2  Term  Rep.  471. 

XTidenco  to  Contradict.] — It  is  competent  to 
an  appellant  to  shew  by  evidence  that  an  order 
was  not  actually  signed  on  the  date  which  it 
bears.    Reg,  v.  Flintshire  JJ,,  15  L.  J.,  M.  C.  60. 

Form.] — ^An  order  is  void  if  it  does  not  appear 
on  the  order  itself  that  the  justice  had  jurisdic- 
tion to  make  it.  R^m  v.  fftdcott,  6  Term  Rep.  587. 
And  see  Bay  v.  Xing,  5  Ad.  &  E.  359  ;  6  N.  &  M. 
845  ;  5  L.  J.,  M.  0. 130. 

An  order,  made  by  two  justices  under  6  &  6 
Vict  c.  54, 8. 16,  for  payment,  by  way  of  contribu- 
tion, of  a  proportion  of  a  rent-charge  on  a  cloee, 
alter  stating  that  complaint  on  oath  had  been 
made  before  one  of  the  said  justices,  of  the 
several  matters  giving  them  jurisdiction  to  make 
the  order,  proceeded  as  follows :  "  and  now  at 
this  day  the  said  "  (complainant,  and  the  party 
summoned),  "  appear  before  us  the  undersigned 
justices,  and  we  having  examined  into  tibe  merits 
of  the  complaint,  do  in  pursuance  of  the  statute 
in  that  case  made  and  provided,  determine,  that 
the  just  proportion,"  &c.,  "  to  be  contributed  by 
E.  W."  (on  whom  the  order  was  made)  "in 
respect  of  the  close"  is,  &c.  The  order  then 
declared  the  amount  of  the  proportion  payable, 
and  ordered  payment :— Held,  that  the  order,  upon 
the  face  of  it  was  insufficient,  inasmuch  as  it  did 
not  shew  any  adjudication,  express  or  implied,  of 
the  truth  of  the  matters  of  complaint.  Reg,  v. 
WUliams,  21  L.  J.,  M.  C.  150  ;  18  Q.  B.  393  ;  16 
Jur.  1065. 

An  order  to  stop  up  a  highway  must  state  that 
it  is  made  "  upon  view  "  of  such  highway.  Rew 
V.  Rogers,  6  L.  J.,  M.  C.  106. 

To  reimburse  themselves  the  amount  of 
expenses  incurred  in  respect  of  duties  cast  upon 
them  by  the  provisions  of  a  statute,  the  parish 
authorities  of  W.  obtained  a  magistrate's  order 
upon  the  county  treasurer  for  payment.  The 
order  did  not  ehew  on  its  face  matters  from 
which  the  jnrisdiction  could  be  inferred,  and 
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omitted  to  specify  the  nature  of  the  expenses 
incurr^  sufficiently  to  indicate  that  they  were 
incurred  under  and  by  yirtue  of  the  provisions 
of  the  statute,  but  merely  contained  a  reference 
to  the  year  of  the  reign  in  which  the  statute  was 
passed  : — Held,  that  the  order  was  bad,  and  that 
a  mandamus  ought  not  to  issue  to  enforce  it. 
Mtff.  V.  Xent  iTreaturer),  58  L.  J.,  M.  C.  71  ;  22 
Q.  B.  D.  603 ;  60  L.  T.  426  ;  37  W.  R.  619  ;  16 
Cox,  C.  C.  683  ;  53  J.  P.  279. 

An  order  of  sessions  must  adjudge  and 
determine  the  matter,  and  not  merely  state  the 
evidence  of  the  case.  Rex  v.  Luffington^  1  Wils, 
74. 

A  magistrate's  order  under  17  (}eo.  2,  c.  5,  s.  1, 
for  the  payment  of  money  to  a  person  for  appre- 
hending vagrants,  must  be  unconditional,  and 
not  merely  to  be  paid  on  the  order  of  the  con- 
stable. Bex  V.  Bushvoorth^  B.  &  B.  317  ;  1 
Stark.  396. 


Apprentiooi.] — The  act  of   justices   in 


ordering  the  binding  a  pauper  child  apprentice 
under  56  Geo.  3,  c.  139,  s.  1,  is  judicial,  and  it 
must  therefore  appear  on  the  face  of  the  order 
that  the  justices  made  it  within  their  jurisdic- 
tion. Iteg.  V.  St,  George^  Blom/ubury,  4  EL  &  Bl. 
520  ;  3  C.  L.  B.  550  ;  24  L.  J.,  M.  C.  49  ;  1  Jur. 
(N.S.)  231 ;  3  W.  R.  170. 

So,  for  binding  a  parish  apprentice,  under  43 
Eliz.  c.  2,  it  must  appear  on  the  face  of  the 
allowance  of  the  justices  that  they  were,  at  the 
time  of  granting  it,  acting  within  their  jurisdic- 
tioiL  Starerton  Overseers  v.  Ashbnrton  Over- 
seen, 4  El.  ft  Bl.  526  ;  3  G.  L.  B.  562  ;  24  L.  J., 
M.  C.  63  ;  I  Jur.  (N.S.)  233  ;  3  W.  B.  173. 

An  order  of  a  justice  for  discharging  a  servant 
from  her  master's  service  under  5  Eliz.  c.  4,  was 
void,  and  not  merely  voidable,  because  it  did  not 
appeal*  on  the  order  itself  that  she  was  a  ^*  servant 
in  husbandry."    Bex  v.  HtdcoU,  supra,  ooL  600. 

Order  of  Petty  SeMioni  Afflrmed  on  Appeal  to 
Quarter  Boinoni — Order  of  Quarter  Seisioni 
Quaahed  on  Certiorari.] — ^An  order  made  in 
petty  sessions  is  not  affected  by  the  quashing  on 
certiorari  of  an  affirming  order  by  quarter 
sessions.  Suffolk  Ootmty  Lunatic  Asylum  v. 
Stow  Union,  76  L.  T.  494 ;  45  W.  B.  620 ;  61 
J.  P.  328. 

Order  or  CoaTiotioii.] — ^An  instrument  in  which 
a  magistrate  states  that  a  party  was  brought 
before  him,  and  is  to  be  punished  in  pursuance  of 
an  act  of  parliament,  is  a  conviction  and  not  an 
order.  Gray,  Ex  parte,  1  New  Sess.  Gas.  364  ; 
8  Jur.  1049. 

Abfoneo  of  Party.] — No  order  can  be  made  in 
the  absence  of  the  party  whose  interests  are  to 
be  affected  by  it.  Beg,  v.  Totnes  UnUm,  2  New 
Sess.  Gas.  82  ;  14  L.  J.,  M.  G.  148. 

Void  in  Part.] — ^An  order  may  be  good  in  part, 
and  void  for  the  residue  ;  the  court  directed  an 
order  to  be  confirmed  where  good,  and  quashed 
where  defective.    Bern  v.  Fox,  6  Term  Bep.  148. 

An  order  of  justices,  bad  in  part,  may  be 
enforced  as  to  the  good  part,  provided  that,  on 
the  face  of  the  order,  the  two  parts  are  cleai'ly 
separable  ;  and  it  is  not  necessary  in  such  a  case 
to  quash  the  bad  part  of  the  order  before  enforc- 
ing the  residue.  Colcy,  Ex  parte,  2  L.  M.  &  P. 
130  ;  15  Jur.  128.  8,  C,  nom.  Beg,  v.  Green,  20 
L.  J.,  M.  C.  168. 


Sealing.]— It  is  not  necessary  that  an  order  of 
justices  should  be  sealed  with  wax.  An  impres- 
sion made  in  ink  with  a  wooden  block  in  the 
usual  place  of  a  seal  is  sufficient  when  the  docu- 
ment purports  to  be  g^ven  under  the  hands  and 
seals  of  the  justices,  and  is  in  fact  signed  and 
delivered  by  them.  Beg,  v.  St,  Paul,  Corcnt 
Garden,  7  Q.  B.  232. 

Bigning.] — Justices  need  not  sign  their  chris* 
tian-names  at  full  length  to  an  order  of  removal. 
Beg.  V.  Worthenhunj,  7  Q.  B.  555  ;  2  New  Sess. 
Gas.  13  ;  14  L.  J.,  M.  G.  144  ;  9  Jur.  610. 

The  signature  by  the  adjudicating  justices  is 
an  essential  part  of  their  order,  and  the  order 
cannot  be  considered  as  made  until  it  has  been 
reduced  into  Avriting  and  signed  by  them.  Beg, 
V.  Flintshire  JJ.,  lioden.  In  r»,  3  D.  &  L.  537  ;. 
15  L.  J.,  M.  G.  50  ;  10  Jur.  475. 

The  twenty-four  hours  within  which  notice 
of  appeal  must  be  given  to  the  mother  of  a 
bastaitl  child  begin  to  run  from  the  time  of  the 
oral  adjudication  and  order  of  the  justices  in 
petty  sessions,  and  not  from  the  time  of  the 
formal  drawing  up  and  signature  thereof,  John-- 
son.  Ex  parte,  3  B.  &  S.  947  ;  32  L.  J.,  M.  G.  193  r 
9  Jur.  (N.8.)  1128  ;  8  L.  T.  275  ;  11  W.  B.  620. 

A  party  having  been  rated  to  a  churoh-rate, 
and  refused  to  pay,  a  complaint  was  made  before 
justices  and  duty  heard,  and  on  the  6th  of  May 
a  verbal  order  was  made  for  payment  bv  him  of 
the  amount  of  the  rate  and  costs.  This  order 
was  not  formally  drawn  up  till  some  days  after- 
wards. On  the  7th  a  minute  of  the  order  waa 
served  upon  him,  and  he  refused  to  pay.  After 
such  refusal  the  order  was  formally  drawn  up,, 
dated  the  6th  of  May,  and  a  warrant  issued  by 
the  justices,  dated  the  same  day,  which  was  not 
executed  until  October,  when  a  cart  was  seized 
for  the  distress.  It  did  not  appear  whether  the 
warrant  was  drawn  up  before  or  after  the  order 
dated  the  6th  of  May,  nor  did  it  recite  the  order  : 
— Held,  that  it  was  not  necessary  before  issuing 
the  warrant  that  an  order  should  have  been* 
formally  drawn  up  under  hand  and  seal,  but  that 
the  pronouncing  of  the  order  on  the  6th  and  the 
service  of  the  minute  of  the  order  on  the  7th> 
were  sufficient  to  justify  the  issuing  of  the  war- 
rant, and  that  the  non-recital  of  the  order  in. 
the  warrant,  and  that  it  had  issued  subsequently 
to  the  disobedience  of  the  order,  being  all  only 
matters  of  form,  the  justices  were  entitled  to  the 
protection  of  11  &  12  Vict.  c.  44,  s.  1.  Batt  v. 
ParhinMon,  20  L.  J.,  M.  G.  208. 

Corroeting.] — Justices  may  supersede  their  own. 
order  when  improvidently  made.  Bex  v.  Nor- 
folk JJ,,  1  D.  ft  B.  69  ;  5  B.  &  Aid.  485. 

If  two  orders  are  made  by  mistake  at  the  sit- 
tings of  magistrates,  it  is  competent  to  them  at 
the  time  to  declare  which  is  the  right  one. 
WUkins  V.  HemswoHh,  3  N.  &  P.  65 ;  7  A.  &  E. 
807  ;  1  W.  W.  &  H.  10 ;  7  L.  J.,  M.  G.  28  ;  2  Jur. 
94,  301. 

An  order  by  two  justices,  described  therein  as 
"acting  in  and  for  the  county  of  S."  for  the 
removal  of  a  pauper  from  B.  in  that  county  to 
H.,  also  in  that  county,  was  on  the  same  day 
suspended  by  them  in  consequence  of  the  illness 
of  the  pauper.  On  his  death  a  second  order  was 
made,  by  indorsement  on  the  first,  by  two  other 
justices,  for  the  payment,  by  the  parish  officers 
of  H.,  of  the  expenses  incurred  by  the  suspension 
of  the  first  order.  In  this  order  the  justices 
described  themselves  as  acting  "  for  the  borough» 
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of  B."  This  order  contained  no  statement,  in 
the  margin  or  the  body,  of  the  particular  locality 
in  which  the  justices  were  sitting.  The  last- 
mentioned  order  having  been  brought  up  by 
certiorari,  the  court  amended  it,  without  costs, 
under  12  &  13  Vict.  c.  45,  s.  7,  by  altering  the 
words  "  for  the  borough  of  B."  to  "  in  and  for  the 
borough  of  B.  *' ;  holding  that  there  were  neces- 
sarily sufficient  grounds  in  proof  before  the 
justices,  sitting  in  their  judicial  capacity,  of  the 
locality  in  which  they  were  sitting,  to  have 
allowed  of  their  drawing  up  the  order  as 
amended.  Beg.  v.  HeUingley,  1  £1.  &  El.  749  ; 
28  L.  J.,  M.  C.  167  ;  6  Jur.  (W-S)  626  ;  7  W.  B. 
413. 

The  justices  at  sessions  may  alter  their  judg- 
ment during  the  continuance  of  the  sessions. 
Bex  V.  LeicegterMre  JJ,,  1  M.  &  S.  442 ;  14 
B.  B.  494. 

An  order  of  affiliation  omitted  to  state  that  the 
mother's  residence  was  within  the  petty  sessional 
division  ;  but  the  summons,  a  copy  of  which  was 
in  evidence  before  the  justices,  alleged  this  fact, 
which  was  not  otherwise  proved: — Held,  that 
the  justices  had  sufficient  grounds  before  them 
to  have  drawn  up  the  order  without  the  omission, 
and  that  on  a  certiorari  to  quash  the  order  the 
court  might,  therefore,  amend  it.  Bfig.  v. 
mgham,  7  El.  &  Bl.  557  ;  26  L.  J.,  M.  C.  116  ;  3 
Jur.  (N.8.)  691  ;  5  W.  B.  507. 

Delegating  Powen.] — Justices  at  sessions 
Appointed  a  committee  of  twelve  magistrates  to 
inspect  the  state  of  a  county  bridge,  and  to  make 
any  new  contract  for  repairing  or  rebuilding, 
to  be  executed  by  the  (^erk  of  the  peace  on 
behalf  of  the  county ;  afterwards  they  made  an 
order,  adopting  a  contract  for  rebuilding  pro- 
posed by  the  committee,  and  directed  it  to  be 
prepared  by  the  clerk  of  the  peace,  which  con- 
tract having  afterwards  been  executed  by  the 
clerk,  the  justices  at  a  subsequent  sessions  con- 
firmed all  the  I'esolutions  of  tiie  committee,  and 
ordered  the  clerk  to  perform  their  directions  in 
respect  to  the  contract ;  the  acts  of  the  com- 
mittee so  confirmed  are  the  acts  of  the  sessions, 
and  the  authority  given  to  the  committee,  and  exer- 
•cised  by  them,  is  not  such  a  delegation  of  power 
by  the  sessions  as  will  invalidate  their  orders. 
Bex  V.  Glamorganshire  JJ^  5  Term  Bep.  279. 

Proof  of  Serrioe.] — ^An  order  of  sessions  on  the 
■dismissal  of  an  appeal  against  a  poor-rate,  that 
the  appellant  shall  pay  costs  **  immediately  upon 
service  of  this  order  or  a  true  copy  thereof,"  is 
valid  ;  for  the  order  is  a  judgment  of  the  sessions, 
and,  thei*efore,  service  of  the  original,  or  produc- 
tion of  it  on  service  of  a  copy,  cannot  be  required. 
Beg,  V.  MoHlock,  7  Q.  B.  459 ;  14  L.  J.,  M.  C. 
153  ;  9  Jur.  621. 

On  an  indictment  for  disobeying  such  order, 
with  an  averment  that  a  true  copy  of  the  order 
was  served  on  the  defendants,  and  they  had 
notice  of  the  order,  and  of  the  contents  thereof, 
the  prosecutors  produced  in  court  the  minute- 
book  of  the  sessions  in  which  the  order  was 
•entered,  and  a  copy  of  the  order  on  parchment, 
which  was  an  authentic  extract  of  the  minutes, 
and  they  oflEered  parol  evidence  that  a  true  copy 
of  the  order  was  served  on  the  defendants,  and 
the  contents  of  the  parchment  at  the  same  time 
read  over  to  them: — Held,  that  (whether  the 
parchment  was  original  or  not)  parol  evidence 
as  to  the  copy  served  was  admissible,  without 
notice  to  the  defendants  to  produce  the  copy 


itself,  for  the  object  of  the  evidence  was  only  to 
prove  notice  of  the  order,  which  notice  the  copy 
was,  and,  therefore,  notice  to  produce  it  was 
unnecessary.    lb. 

Xffeet  in  Svidence — ^Repair  of  Highway — 
Bonndariei.] — By  34  €^.  3,  c.  64,  where  the 
boundary  of  two  parishes  lay  along  the  centre  of 
a  highway,  justices  were  empowered  on  informa- 
tion of  the  fact  to  summon  the  surveyors  of  the 
respective  parishes  to  hear  parties  and  their 
witnesses,  and  finally  determine  the  matter  by 
order  apportioning  the  highway  between  the 
parishes  tor  the  purpose  of  repair.  By  an  order, 
the  justices  recited  an  information  laid  before 
them  that  one  side  of  a  highway  was  in  and 
repairable  by  parish  H.,  and  the  other  side  in 
and  repairable  by  parish  W.,  praying  an  appor- 
tionment ;  that  they  had  summoned  the  sur- 
veyors, who  attended,  and  that  they  had 
examined  witnesses,  and  they  ordered  that  the 
highway  should  be  apportioned  between  H.  and 
W.,  dividing  it  by  a  transverse  line.  The  order 
contained  no  direct  finding  that  the  sides  of  the 
highway  were  respectively  in  H.  and  W.,  but  the 
statute  form  was  correctly  followed.  On  an 
indictment  for  non-repair  of  the  part  allotted  to 
H.  : — Held,  that  the  justices  must  be  taken  to 
have  considered  the  question  whether  or  not  part 
of  the  highway  was  in  H.,  and  to  have  decided 
by  their  order  that  it  was ;  and  that  the  fact 
could  not  be  questioned  on  the  trial  of  an  indict- 
ment, the  subject-matter  being  within  the 
jurisdiction  of  the  justices,  and  their  finding  of 
the  fact  conclusive.  Beg.  v.  HtcMing^  7  Q.  B. 
880  ;  2  New  Sess.  Gas.  117  ;  14  L.  J.,  M.  C.  177  ; 
9  Jur.  1075. 


Adjndieatioa  that  Btreet  ii  a 


r-] 


— ^An  application  to  justices  by  a  local  board 
under  the  Public  Health  Act,  1875,  for  the 
recovery  of  a  proportion  of  the  expenses  of 
sewering  a  street  from  the  owner  of  premises 
abutting  thereon,  was  dismissed  by  the  justices, 
on  the  ground  that  the  street  was  a  highway 
repairable  by  the  inhabitants  at  large.  The  local 
board  some  years  afterwards  made  an  appUca- 
tion  against  the  same  person  for  the  recovery  of 
a  proportion  of  paving  expenses  subsequently 
incurred  in  respect  of  the  same  street,  and  a 
stipendiary  magistrate  made  an  order  for  the 
payment  of  such  expenses: — Held,  that  the 
adjudication  of  the  justices  that  the  street  was  a 
highway  repairable  by  the  inhabitants  at  large 
on  the  first  application  was  beyond  the  jurisdic- 
tion of  such  justices,  which  was  only  to  make  or 
refuse  the  order  for  the  expenses  claimed,  and 
that,  therefore,  such  adjudication  on  the  iirst 
application  did  not  estop  the  local  boud  from 
claiming  the  expenses  they  claimed  on  the  second 
application,  and  consequently  that  the  magistrate 
might  make  the  order  which  he  made  for  their 
payment.  Beg.  v.  HvtehinM^  60  L.  J.,  M.  C.  35  ; 
6  Q.  B.  D.  300  ;  44  L.  T.  364 ;  29  W.  B.  724  ;  45 
J.  P.  504— C.  A. 


Awarding  Damages.] — ^W.  was  injured  by 


the  furious  driving  of  the  defendants'  servant. 
The  driver  was  summoned  by  the  police,  and  W, 
attended  as  a  witness.  The  driver  was  fined, 
and  was  ordered  by  the  magistrate  to  pay  to  W. 
5/.  by  way  of  compensation  under  the  provisions 
of  6  &  7  Vict.  c.  %fa,  s.  28.  He  was  asked  by  the 
magistrate  if  that  sum  would  compensate  him, 
and  he  said  it  would  not,  but  nevertheless  he 
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took  it.  In  a  sabscquent  action  for  damages  by 
W.  against  the  driver's  employers : — Held,  that 
the  order  of  the  magistrate  was  a  bar  to  the 
action,  inasmuch  as  W.  mnst  be  taken  to  have 
accepted  the  bh  in  full  satisfaction  of  his  claims 
in  respect  of  his  injuries.  Wright  v.  London 
General  Omnibvt  Co.,  46  L.  J.,  Q.  B.  429; 
2  Q.  B.  D.  271 ;  36  L.  T.  590  ;  25  W.  R.  647. 

Enforeement  of  Order — Order  to  pay  Coeta — 
Se&nlt  of  Distreis — Order  for  Committal.] — B. 
preferred  an  information  against  a  company  for 
not  keeping  a  register  of  members.  The  charge 
was  dismissed  and  B.  was  ordered  to  pay  costs, 
but  made  default,  and  in  default  of  distress,  on 
a  judgment  summons,  upon  proof  of  means,  an 
Older  was  made  against  him  for  committal : — 
Held,  that  s.  47  of  the  Summary  Jurisiliction 
Act,  1879,  applied,  and  that  the  order  for  com- 
mittal was  rightly  made.  The  fact  that  at  the 
date  of  the  hearing  of  the  information  the  com- 
pany was  in  voluntair  liquidation,  that  before 
the  date  of  the  order  for  conmiitment  the  liqui- 
dators had  been  removed  and  no  others  were 
appointerl,  did  not  invalidate  the  order  of  com- 
mittaL  Reg.  v.  JLondon  {Mayor\  Boaler^  Ex 
parte,  63  L.  J.,  M.  C.  29 ;  [1893]  2  Q.  B.  146  ; 
6  B.  654  ;  57  J.  V.  633. 


Yaocination.] — Sect.  6  of  the  Summary 


Jurisdiction  Act,  1879,  repeals  s.  18  of  the  Sum- 
mary Jurisdiction  Act,  1848,  only  so  far  as  the 
latter  gives  justices  jurisdiction  to  enforce  by 
distress  and  imprisonment  an  order  directing 
the  payment  of  money  when  such  order  was 
made  on  a  complaint  that  a  sum  of  money  was 
claimed  to  be  due.  W.  was  summoned  under 
8.  31  of  the  Vaccination  Act,  1867,  to  shew  cause 
why  he  should  not  have  his  child  vaccinated, 
and  an  order  was  made  on  the  summons  direct- 
ing that  he  should  have  the  child  vaccinated 
within  a  given  time,  and  also  directing  that  he 
should  pay  the  costs  of  the  order,  and  on  his 
failure  to  do  so  that  there  should  be  distress, 
and  in  default  of  distress  he  should  be  imprisoned. 
On  certiorari  to  quash  this  order  : — Held,  that  it 
was  good  under  s.  18  of  the  Summary  Jurisdic- 
tion Act,  1848.  Reg.  y.  Burrows,  WiUon,  Ex 
parte,  77  L.  T.  338  ;  46  W.  B.  29  ;  61  J.  P.  724. 

8.  Convictions, 
a.  Effect  and  Nature. 

Quailiing  at  Beisions.1 — Justices  in  quarter 
sessions,  having  by  an  order  good  on  the  face  of 
it  quashed  a  conviction  made  under  12  &  18  Vict. 
€.  92,  s.  8,  there  was  a  conflict  of  evidence  as  to 
whether  the  conviction  was  quashed  on  a  point 
of  form,  but  it  appeared  that  the  order  was 
made  after  hearing  tne  opening  statement  of  the 
counsel  for  the  respondent: — Held,  that  the 
court  could  not  quash  the  order.  Reg.  v.  Cblam, 
26  L.  T.  561 ;  20  W.  B.  831. 


Hatter  of  Form.] — Quashing  a  conviction 


on  a  penal  statute,  for  mere  matter  of  form  at 
sessions,  is  not  an  acquittal  of  the  defendant, 
flo  as  to  conclude  the  case  against  any  further 
inquiry  in  the  Court  of  K.  B.  Rex  v.  Ridgioay, 
1  D.  &  B.  132 ;  6  B.  &  Aid.  527 ;  1  L.  J.  (0.8.) 
K.  B.  53. 

Amending  at  Seseioni.] — ^W.  was  convicted  by 
justices  for  sending  a  diseased  cow  b7  railway, 


and  fined  207.,  and  the  clerk,  in  drawing  up  con- 
viction, inserted  a  clause,  that  in  default  of  pay- 
ment, W.  be  imprisoned  for  three  months.  W. 
appealed  to  quarter  sessions,  the  grounds  of 
appeal  being,  that  the  justices  had  no  power  to 
order  imprisonment  for  more  than  two  months, 
and  the  respondents  asked  the  quarter  sessions 
to  amend  the  conviction  and  insert  two  months, 
which  was  done : — Held,  that  the  quarter  sessions, 
under  12  &  13  Vict.  c.  45,  s.  7,  if  satisfied  that  the 
word  **  three  "  had  been  inserted  by  mistake,  had 
power  to  direct  the  amendment.  Beg.  v.  Walker, 
45  J.  P.  682. 

Defect  in--<Slght  of  Justices  to  snbititnte 
Fresh  Conviction.] — When  justices  have  con- 
victed for  an  offence  unknown  to  the  law,  and 
have  returned  the  conviction  to  the  clerk  of  the 
peace,  the  court  will  allow  a  rule  for  a  certiorari 
to  go,  notwithstanding  that  the  justices  in  shew- 
ing cause  against  such  rule  return  a  corrected 
record  of  the  conviction,  shewing  such  conviction 
to  have  been  properly  made.  Austin,  Ex  parte, 
50  L.  J.,  M.  C.  8  ;  44  L.  T.  102  ;  45  J.  P.  302. 

Before  Filing  with  Clerk  of  the  Peace.] 

— E.  was  charged  with  opening  bis  premises  for 
sale  of  intoxicating  liquors  on  Sunday  within 
the  prohibited  hours,  and  was  convicted  and 
fined  61.,  and  also  13«.  6d.  for  costs.  The  convic- 
tion, when  drawn  up,  contained  no  clause  of 
distress,  but  ordered  imprisonment  in  default 
of  payment.  Semble,  the  justices  might  draw 
up  a  fresh  conviction  containing  the  clause  of 
distress,  any  time  before  filing  it  with  the  clerk 
of  the  peace.    Xenyon,  Ex  parte,  45  J.  P.  303. 


After  Filing  with  Clerk  of  the  Peace.]— 


Magistrates  drew  up  a  conviction  and  returned  it 
to  the  clerk  of  the  peace,  and  an  action  being 
brought  against  them,  they  put  in  the  conviction 
returned  Qwhich  was  open  to  some  formal  objec- 
tions) and  also  another  conviction  drawn  up 
afterwards  in  a  more  formal  shape.  Semble, 
that  there  was  no  impropriety  in  their  doing  so. 
Selwood  V.  Mount,  9  Car.  k.  P.  76. 

Change  of  Opinion.]] — Two  justices  convicted 
A.  of  trespass  in  pursuit  of  game.  B.  was  after- 
wards charged  with  the  same  offence,  and 
acquitted  by  two  of  the  magistrates  who  decided 
the  former  case  and  a  thini.  The  former  con- 
viction was  then  reversed  by  two  of  the  three 
justices.  No  conviction  having  been  drawn  up  : 
— Held,  that  there  was  a  locus  poenitentiie  in 
the  justices,  which  they  took  advantage  of  when 
they  changed  their  opinion.  Jones  v.  Williams, 
46  L.  J.,  M.  C.  270  ;  36  L.  T.  559. 

Validity — Offence  not  known  to  the  Law.] — 
A  conviction  is  bad  where  the  charge  does  not 
in  terms  shew  a  legal  offence,  although  the 
meaning  of  the  charge  was  understood  by  the 
party  charged,  and  was  in  a  form  used  time  out 
of  mind  in  tiie  court  before  which  the  party  was 
so  charged.  Hopkins,  ^  parte,  61  L.  J..  Q.  B. 
240  ;  66  L.  T.  53 ;  17  Cox,  C.  C.  444 ;  56  J.  P. 
262. 

Warrant  illegally  iiined.] — H.,  a  police 

constable,  procured  a  warrant  to  be  illegally 
issued,  without  a  written  information  or  oath, 
for  the  arrest  of  S.,  upon  a  charge  of  "  assaulting 
and  obstructing  him,  H.,  in  the  discharge  of  his 
duty.*'    Upon  such  warrant  S.  was  arrested  and 
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broaght  before  justices,  and  was,  without  objec- 
tion, tried  by  them  and  convicted.  H.  was  after- 
wards  indicted  for  perjury  committed  on  the 
said  trial  of  S.,  and  oonyicted : — Held,  that  H. 
was  rigiitly  conyicted,  notwithstanding  that 
there  was  neither  written  information  nor  oath 
to  justify  the  issue  of  the  warrant,  and  that  the 
justices  had  jurisdiction  to  hear  the  charge, 
though  the  warrant  upon  which  the  accused  was 
brought  before  them  was  ille^I.  Beg,  y,  Ifitghejty 
48  L.  J.,  M.  C.  151  ;  4  Q.  B.  D.  614  ;  40  L,  T. 
685. 


Two   separate  Oifenoes   oharged.] — On 


the  11th  of  March,  1871,  an  order  of  justices  was 
made  on  E.  and  his  partners,  in  the  trade  of  a 
dyer,  to  cease  to  send  forth  black  smoke  from 
a  certain  chimney,  under  the  Nuisances  Bemoval 
Act,  1855,  s.  12,  with  liberty  to  the  informant  to 
enter  on  default  and  do  what  was  necessary  to 
execute  the  order.  On  the  14th  of  March,  1874, 
a  further  order  was  made  under  the  same  section 
that  they  should  discontinue  the  nuisance,  and 
that  its  recurrence  should  be  prohibited.  On 
the  1st  of  May,  1875,  E.  was  convicted  under 
8. 13  for  disobeying  the  order  of  abatement  of 
the  nth  of  March,  1871,  and  on  the  same  day 
was  also  convicted  of  disobeying  the  order  of 
prohibition  of  the  14th  of  March,  1874.  Both 
convictions  proceeded  on  the  evidence  that  on 
one  day  black  smoke  issued  from  E.'s  chimney : 
— ^Hdd,  that  both  convictions  could  not  be 
maintained.  Eddletton  v.  Barnes^  45  L.  J.,  M.  C. 
78  ;  1  Ex.  D.  67  ;  34  L.  T.  497. 

An  adjudication  "  for  the  said  offence,"  where 
there  are  two  distinct  offences  charged  in  the 
information,  is  bad.  Bern  v.  SaUnnoiu^  I  Term 
Rep.  249 ;  1  R.  R.  194. 

D.  was  charged  contrary  to  by-laws  with 
emitting  smoke  and  steam  from  a  tramway 
engine,  and  contended  that  these  were  two 
separate  offences,  and  the  summons  was  contrary 
to  11  &  12  Vict.  c.  43,  8.  1:— Held,  that  the 
justices  were  right  in  overruling  the  objection, 
as  emitting  smoke  was  not  the  less  an  offence 
because  steam  was  mixed  with  it.  Davis  v. 
Loarh,  51  J.  P.  118. 

Where  justices  had  convicted  a  person  in  one 
penalty  for  two  alleged  offences,  and  the  convic- 
tion was  bad  as  to  one  of  them  : — Held,  that  it 
was  bad  altogether.  Bettenoorth  v.  AlllngJiam, 
16  Q.  B.  D.  44  ;  34  W.  R.  296  ;  50  J.  P.  55. 

The  appellant  was  charged  by  two  informa- 
tions with  two  offences  under  ss.  3  and  4  of  the 
Indecent  Advertisements  Act,  1888,  at  the  same 
time  and  place,  the  evidence  being  substantially 
the  same  in  both  cases.  Upon  the  oonclusion  of 
the  hearing  of  the  first  information  the  justices 
reserved  their  decision  until  they  had  heard  the 
charge  contained  in  the  second  information ; 
and,  having  done  so,  proceeded  to  oonvict  the 
appellant  on  both  charges,  and  sentenced  him  to 
a  separate  term  of  Imprisonment  on  each  charge : 
— ^Held,  that  the  convictions  must  be  quashed, 
inasmuch  as  the  justices  should  have  disposed  of 
the  charge  contained  in  the  first  information 
before  proceeding  to  deal  with  that  contained  in 
the  second  information.  Hamilton  v.  WalkeTj 
61  L.  J.,  M.  C.  134  ;  [1892]  2  Q.  B.  25  ;  67  L.  T. 
200;  40  W.  R.  476  ;  17  Cox,  C.  C.  539  ;  56  J.  P. 
583. 

CamuUtlTe  Penaltiei  and  Seatenoei.] — A 
conviction  under  19  Geo.  2,  c.  21,  s.  1,  that  the 
defendant  did  **  profanely   ourae  one   profane 


curse"  (setting  it  out)  "twenty  several  time» 
repeated,"  and  adjudging  him  "for  his  said 
offence  "  to  forfeit  the  sum  of  2/.,  being  a  cumu- 
lative penalty  at  the  rate  of  2s.  for  each  repetition 
of  the  oath,  is  good.  Beg.  v.  Soott,  4  B.  &  S.  368  ; 
33  L.  J.,  M.  C.  15  ;  8  L.  T.  662. 

When  a  party  is  summarily  convicted  at  one 
time  of  several  distinct  offences,  the  justices  have- 
power,  under  11  &  12  Vict.  c.  43,  s.  25,  to  award 
that  the  imprisonment  under  one  or  more  of  the 
convictions  shall  commence  at  the  expiration  of 
the  sentences  previously  pronounced.  Beg,  v. 
Cutbush,  8  B.  &  8.  319,  sub  nom.  Paine,  In  re,  36 
L.  J.,  M.  C.  70 ;  L.  R.  2  Q.  B.  379 ;  16  L.  T.  282  ^ 
16  W.  R.  742  ;  10  Cox,  C.  C.  489. 

Several  Offenderi.]— A  conviction  of  A.  and  B. 
for  an  offence,  several  in  its  nature  (as  an  assault 
under  9  Geo.  4,  c  31),  adjudging  l^t  they,  A. 
and  B.,  for  their  offence,  do  forfeit  l^e  sum  of, 
kCj  and  in  default  of  payment  be  imprisoned  for 
the  space  of,  &c.,  is  bad,  inasmuch  as  the  penalty 
ought  to  be  imposed  on  the  parties  severally  and 
not  jointly.  Morgan  v.  Brown^  6  N.  &  M.  57  :  4 
A.  &  E.  515  ;  1  H.  &  W.  717;  6  L.  J.,  M.  C.  77. 

A  conviction  under  1  &  2  WilL  4,  c.  32,  s.  30, 
included  four  persons,  and  adjudged  each  of  them 
to  forfeit  imd  pay  the  sum  of  21.  each,  &c.,  and 
if  the  said  sums  be  not  paid,  that  each  of  them, 
C,  B.,  W.  and  8.,  so  making  default,  should  be 
imprisoned  for  one  month,  unless  the  said  several 
sums,  and  the  costs  and  charges  of  conveying- 
each  of  them,  C,  B.,  W.  and  S.,  so  making  default, 
to  the  said  gaol,  should  be  sooner  paid  : — Held, 
that  the  conviction  made  each  defendant  liable 
to  be  imprisoned  until  he  had  paid  the  penalty, 
and  the  expense  of  conveying,  not  only  himself, 
but  the  other  persons  convicted,  and  was  there- 
fore bad,  and  that  this  was  not  a  case  in  which 
to  exercise  the  power  of  amendment  under 
12  &  13  Vict.  c.  45,  8.  7.  Beg,  v.  Cridland,  7 
El,  &  Bl.  853  ;  27  L.  J.,  M.  C.  28  ;  3  Jur.  (jr.s.) 
1213;  5  W.  R.  679. 

Conviction  under  Btatnte  other  than  that 
under  whioh  Bnmmonf  iisned.] — A  person  was 
summoned  under  10  &  11  Vict.  c.  89  (Towns 
Police  Clauses  Act),  s.  29,  on  a  charge  of  drunken- 
ness and  riotous  behaviour.  The  justices  held 
the  riotous  behaviour  not  proved,  but  convicted 
him  of  drunkenness,  and  fined  him,  under  21 
Jac.  1,  c.  7,  8.  3  : — Held,  that  the  conviction  was 
bad,  and  the  defect  was  not  one  which  could  be 
cured  under  11  &  12  Vict.  c.  43,  s.  1.  Martin  v. 
Pridgean,  1  El.  k  EL  778  ;  28  L.  J.,  M.  C.  17i) ; 
5  Jur.  (N.8.)  894  ;  7  W.  R.  412 ;  8  Cox,  C.  C.  170. 
S.  P.,  Soden  v.  Cray,  7  L.  T.  324. 

Befeet  in  part.] — ^After  a  rogue  and  vagabond 
had  been  committed  under  17  Geo.  2,  c.  5,  to  the 
sessions,  and  they,  adjudging  him  to  be  a  rogue 
and  vagabond,  hiad  ordered  him  to  be  further 
imprisoned  and  kept  to  hard  labour  for  six 
months,  and  to  be  publicly  whipped  during  that 
time,  and  that  after  the  expiration  of  his  im- 
prisonment he  should  be  "  sent  and  employed  in 
his  majesty's  service,  pursuant  to  the  statute," 
&c. : — Held,  that  the  whole  formed  one  sentence, 
and  such  order  being  defective  in  the  latter  part 
for  want  of  adjudicating  whether  the  party  was 
to  serve  his  majesty  by  sea  or  lana,  as  dis- 
criminated in  the  statute,  the  conviction  was 
quashed,  though  the  former  part  of  the  sentence, 
adjudging  the  "rogue  and  vagabond  to  be 
whip^,"  was  valid.  Bex  t.  Patchett,  5  East, 
339  ;  1  Smith,  547. 
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SzMii.] — ^A  conviction  by  two  justices 

under  17  Geo.  2,  c.  38,  upon  complaint  of  the 
OYerseers  of  a  parish  against  the  lateoyerseer  for 
refusing  and  neglecting  to  deliver  over  to  them 
a  certain  book  belonging  to  the  parish,  convicting 
him  of  the  offeuce,  and  adjudging  that  "he 
should  be  committed  to  the  common  gaol,  to  be 
safely  kept  until  he  should  have  yielded  up  all 
and  every  the  books  concerning  his  office  of 
overseer,  belonging  to  the  parish,"  is  void  as  to 
the  adjudication  respecting  the  imprisonment, 
for  excess,  the  same  extending  beyond  what  was 
previously  required  of  the  person  convicted ; 
and  a  warrant  of  commitment  founded  on  this 
conviction,  and  directing  the  gaoler  to  keep  him, 
in  the  terms  of  the  adjudication,  is  void  in  toto. 
Grooms  v.  Firrretter^  5  M.  &  8.  314 ;  17  R.  B. 
333. 

A  judgment  apon  a  conviction,  to  be  impri- 
soned for  a  montn,  to  ask  pardon  and  advertise 
it,  is  void.    Rex  v.  CoUier,  1  Wils.  332. 

CoUnsien — Certifloate,  eiliMt  of] — ^Where  a 
maltster  had  by  collusion,  and  for  the  purpose  of 
exonerating  himself  from  penalties  under  the 
revenue  laws,  procured  a  conviction  of  one  of  his 
servants,  for  the  same  offence  which  he  had  him- 
self committed,  and  a  certificate  of  two  justices, 
which  operated  as  a  discharge  of  himself,  the 
court,  upon  certiorari,  quashed  the  conviction. 
Reg,  V.  Gillyard,  12  Q.  B.  527  ;  17  L.  J.,  M.  C. 
153  ;  12  Jur.  655. 

Award  and  Distribution  of  Penaltiei.] — Where 
justices  are  required  by  a  penal  statute  to  distri- 
bute the  penalty  on  conviction  among  certain 
persons  according  to  their  discretion,  an  adjudica- 
tion that  the  forfeiture  "  be  disposed  of  as  the 
law  directs,**  is  bad,  and  the  court  wiU  quash 
the  conviction.  Rex  v.  JHmpeey^  2  Term  Bep. 
96. 

The  42  Geo.  3,  c.  119,  against  illegal  lotteries, 
directing  the  penalty  to  be  distributed,  one- 
third  to  the  king,  one-third  to  the  informer,  and 
one-third  to  "the  person  apprehending  or 
securing  the  offender,*^  a  conviction  directing  the 
penalty  to  be  distributed  as  the  "  law  directs,'* 
without  ascertaining  to  whom  the  last  third  is  to 
be  paid  (the  person  being  uncertain),  was  bad. 
Rex  V.  Seale,  8  East,  668. 

In  summary  convictions  by  justices  of  the 
peace,  if  any  discretionary  power  is  reserved  to 
the  justices  relative  to  the  application  of  the 
penalty,  the  conviction  should  shew  in  what 
manner  they  have  exercised  it ;  but  where  the 
application  of  the  penalty  is  fixed  by  law,  it  is 
enough  to  say  that  they  award  the  penalty  to  be 
applied  as  the  law  directs.  Roothrayd,  In  re,  2 
New  Sess.  Cas.  251  ;  15  M.  &  W.  1 ;  16  L.  J., 
M.  C.  57  ;  10  Jur.  117. 

A  conviction,  adjudging  a  distribution  of  part 
of  a  forfeiture  (which  a  statute  says  shall  be 
paid  to  the  overseers  of  the  poor  of  the  parish, 
for  the  use  of  the  poor  of  the  parish)  to  the  over- 
seers of  the  poor  of  a  township,  cannot  be 
supported.    Rex  v.  Prieet^  6  Term  Rep.  638. 

Where,  in  a  conviction,  the  evidence  stated 
that  a  theatre  was  in  the  parish  of  Lambeth,  and 
the  adjudication  of  the  penalty  was  to  the  poor 
of  the  parish  of  St.  Mary,  Lambeth  : — Held,  to 
be  no  variance,  it  not  appearing  that  there  were 
two  distinct  parishes  so  named.  Rex  v.  Qloeeop^ 
4B.  &Ald.616. 

An  adjudication  by  police  magistrates,  under 
12  Geo.  2,  c.  28,  that  the  forfeiture  shall  be  distri- 
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bnted  as  that  act  directs,  i.e.  one-third  to  the 
informer  and  the  rest  to  the  poor  of  the  parish 
is  good,  notwithstanding  the  32  Geo.  2,  c  53,  s.  6, 
directs  penalties  levied  before  them,  except  the 
informer's  share,  to  be  paid  to  an  officer  appointed 
by  that  statute  ;  for  it  presupposes  a  conviction 
under  the  old  act.  Rex  v.  Lieton,  6  Term  Rep. 
338. 

A  conviction  following  the  form  given  in  39 
Geo.  3,  c.  79,  s.  15,  was  sufficient,  though  the 
name  of  the  informer  (to  whom,  by  the  statute, 
half  the  penalty  imposed  is  payable)  nowhere 
appeared  therein.  Reg,  v.  Johneon^  2  New  Bess, 
Cas.  170  ;  8  Q.  B.  102 ;  16  L.  J.,  M.  C.  7 ;  9  Jur. 
1010. 

A  conviction  under  3  Geo.  4,  c.  126,  s.  41, 
adjudged  that  "B.  had  forfeited  for  the  said 
offence  21,  2«.** : — Held,  that  it  was  not  necessary 
that  payment  of  the  penalty  should  be  adjudged. 
Bames  v.  White,  1  C.  B.  192  ;  1  New  Sess.  Cas. 
604  ;  14  L.  J.,  M.  C.  66  ;  9  Jur.  181. 

The  9  Geo.  4,  c.  31,  s.  27,  directed  that  a  fine 
which  may  be  imposed  by  the  convicting  justices 
for  the  offence  against  that  act  shall  be  paid  to 
some  one  of  the  overseers  of  the  poor,  or  to  some 
other  officer  of  the  parish,  in  which  the  offence 
was  committed,  to  be  by  such  overseer  or  officer 
paid  over  to  the  use  of  the  general  rate  of  the 
county  in  which  such  parish  shall  be  situate : — 
Held,  that  a  conviction,  which  directed  the  fine 
to  "  be  paid  to  the  treasurer  of  the  county  of  C, 
in  which  the  offence  was  committed,  to  be  by 
him  applied  according  to  the  direction  of  the 
statute  in  such  case  made  and  provided,"  was 
bad.  Chaddoeh  y.  Wilbraham,  3  New  Sess.  Cas. 
227  ;  6  C.  B.  646  ;  17  L.  J.,  M.  C.  79  ;  12  Jur. 
136. 

A  conviction  under  1  &  2  WilL  4,  c.  32,  directing 
the  whole  penalty  to  be  paid  to  the  overseer,  to 
be  by  him  applied  according  to  law,  is  bad. 
fi^^A V. -Harru?!,  2  M.  &  W.  335  ;  6L.J.,M.  C. 
29. 

A  conviction  for  killing  a  pheasant  contrary  to 
1  &  2  Will.  4,  c.  32,  s.  3,  following  the  form  in 
schedule  (I  2)  to  11  &  12  Vict.  c.  43,  adjudged 
the  offender  to  forfeit  and  pay  a  penalty, "  to  be 
paid  and  applied  according  to  law."  By  1  &  2 
Will.  4,  c.  32,  8.  37,  and  by  5  &  6  WiU.  4,  c.  20, 
the  penalty  is  directed  to  be  paid,  one-half  to  the 
informer  and  one-half  to  some  one  of  the  over- 
seers of  the  poor,  or  to  some  other  officer  (as  the 
convicting  justice  or  justices  may  direct)  of  the 
parish  in  which  the  offence  shall  have  been  com- 
mitted : — Held,  that  the  conviction  was  sufficient 
by  virtue  of  11  &  12  Vict.  c.  43,  ss.  17,  32,  being 
in  the  form  given  by  the  schedule  referred  to  in 
s.  17,  though  it  did  not  in  terms  distribute  the 
penalty,  nor  name  the  informer  or  the  overseer 
to  whom  the  penalty  was  to  be  paid.  Reg,  v. 
Hyde,  7  El.  &  Bl.  859,  n. ;  21  L.  J.,  M.  C.  94  ;  16 
Jur.  387. 

Borough  Justiees  or  County  Troasnror.] — 

In  the  borough  of  O.,  a  borough  having  a  separate 
commission  of  the  peace,  it  is  provided  by  a  local 
act  that  any  penalty  recovered  upon  the  informa- 
tion or  complaint  of  any  peace  officer  or  constable 
within  the  borough  is  to  be  paid  by  the  treasurer 
and  carried  to  the  borough  fund  or  to  the  police 
superannuation  fund,  as  the  corporation  may 
decide.  In  an  action  by  the  treasurer  of  the 
county  of  L.  to  enforce  the  provisions  of  11  &  12 
Vict.  c.  43  (Jervis's  Act),  s.  31  :— Held,  that  the 
effect  of  the  provisions  in  the  local  act  was,  so 
far  as  the  borough  of  O.  was  concerned,  to  repeal 
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the  provisions  of  the  general  act ;  and  that 
penalties  imposed  by  the  boroagfa  justices  for 
oftences  against  the  general  law  under  statutes 
containing  no  directions  as  to  the  application  of 
the  penalties,  were  payable  to  the  treasurer  of 
the  Dorough.  AlUan  v.  Charleswortht  49  J.  P. 
294. 

Committal  on  ITonpayment.] — The  justices 
need  not,  upon  the  conviction,  adjudge  that  if 
the  penalty  is  not  forthwith  paid  the  offender 
shall  be  committed,  &c.,  but  may,  after  affirmance 
of  the  conviction  upon  appeal,  commit  the  offender 
for  refusing  to  pay  the  penalty.  Beoa  v.  Helpt^ 
3  M.  &  S.  331. 

The  penalties  imposed  by  the  1  &  2  Geo.  4, 
c.  118,  s.  40,  were  directed  to  be  distributed,  one- 
half  to  the  receiver  therein  mentioned,  and  the 
other  to  such  persons  as  the  convicting  justices 
shall  direct ;  and  it  gave  no  appeal  to  the  sessions. 
Where,  therefore,  a  prisoner  was  committed  under 
a  warrant  of  execution,  which  recited  that  he 
had  been  convicted,  for  two  months,  or  until  he 
paid  a  penalty  of  6Z.  for  an  offence  under  s.  33, 
without  stating  how  the  penalty  was  to  be  dis- 
tributed and  to  whom  paid,  the  court  refused  to 
discharge  him  out  of  custody,  as  the  warrant  did 
not  require  the  same  certainty  as  a  conviction  ; 
and  the  court  was  bound  to  presume  there  had 
been  a  legal  conviction  to  found  the  warrant. 
Bex  V.  Rogert,  1  D.  &  B.  156. 

A  party  was  summoned  to  answer  a  charge  of 
assault,  but  did  not  appear  according  to  the 
exigency  of  the  summons,  and  thereupon  the 
justices  heard  the  evidence  in  support  of  the 
charge,  and  convicted  the  party,  adjudging  him 
to  pay  a  fine  and  costs  immediately.  The  con- 
viction, which  was  in  the  form  given  in  9  Geo.  4, 
c.  31,  s.  35,  ordered  the  party  to  pay  the  fine  to 
the  overseer,  to  be  handed  over  to  the  county 
rate.  The  fine  and  costs  not  having  been  paid, 
the  justices,  on  the  same  day,  before  any  demand, 
ordered  him  to  be  committed  to  the  house  of 
correction: — ^Held,  that  inasmuch  as  9  Geo.  4, 
c.  31,  s.  27,  empowered  the  justices  to  commit  if 
the  fine  '^  shall  not  be  paid  either  immediately 
after  the  conviction,  or  within  such  period  as  the 
said  justices  shall  appoint,"  and  they  had  ordered 
it  to  be  paid  immediately,  they  were  authorised, 
upon  nonpayment,  to  order  the  committal  of 
the  party  before  any  demand,  and  without  a 
summons  to  shew  cause  why  he  should  not  be 
committed.  Arnold  v.  Dlwudale^  2  El.  &  Bl. 
580  ;  22  L.  J.,  M.  C.  161  ;  17  Jur.  1157  ;  1  W.  R. 
430. 

Civil  Deb  t— Wrongftil  Arrest — ^Monsy  paid 

to  obtain  Beleaie.] — The  plaintiff  was  arrested  on 
a  committal  warrant  signed  and  issued  by  the 
defendant,  a  justice  of  the  peace,  for  nonpay- 
ment of  a  debt  made  up  of  a  certain  sum  of 
money  alleged  to  be  due  from  the  plaintiff  to  the 
local  sanit^  authority,  under  an  order  made  at 
quarter  sessions,  and  of  the  costs  awarded  : — 
Held,  that  such  warrant  was  altogether  bad,  and 
that  the  plaintiff  was  entitled  to  recover  from 
the  defendant,  as  special  damages,  the  whole 
amount  paid  by  him  to  obtain  his  release  from 
gaol.  Clark  v.  Woodjt  (17  L.  J.,  M.  0.  189) 
followed.    Norton  v.  Monckton,  43  W.  R.  350. 

Imprisonment  for  Konpayment — Hard  Labour.  ] 

—The  5th  section  of  the  Summary  Jurisdiction 
Act,  1879,  authorises  the  infliction  of  imprison- 
ment with  hard  labour  for  de&iult  in  payment  of 


a  penalty  adjudged  to  be  paid  by  a  summary  con- 
viction where  the  act  on  which  the  conviction 
is  founded  authorises  the  infliction  of  imprison- 
ment with  hard  labour  as  a  punishment  for  the 
offence.  Beg.  v.  Tynemovth  JJ.^  55  L.  J.,  M.  C. 
181 ;  16  Q.  B.  D.  647;  54L.T.  386  ;  16Cox,C.C. 
74  ;  50  J.  P.  454. 

Whether  a  statute  which  authorises  the  punish- 
ment of  an  offence  with  a  penalty,  or  in  the 
discretion  of  the  court,  with  imprisonment  with 
or  without  hard  labour,  is  an  act  which  authorises 
the  punishment  of  imprisonment  with  hard 
labour  within  the  meaning  of  the  exceptions  in 
8. 5  of  the  Summary  Jurisdiction  Act,  1879,  quaere. 
Beg.  V.  Tgnemouth  JJ,y  supra,  not  followed. 
Beg.  V.  Turnbull,  16  Cox,  C.  C.  110. 

Time — Criminal  Prisoner.] — ^A.  was  com- 
mitted to  prison  in  default  of  distress  for  nonpay- 
ment of  a  fine  of  II.  adjudged  to  be  paid  by  a  court 
of  summary  jurisdiction  on  an  information  under 
s.  31  of  the  Vaccination  Act,  1867  : — ^Held,  that 
the  order  imposing  the  fine  was  a  conviction  as 
distinguished  from  an  order  in  its  technical  sense, 
and  that  A.  was  properly  treated  in  prison  as 
a  criminal  prisoner.  Kennard  v.  Simmurut, 
50  L.  T.  28 ;  15  Cox,  C.  C.  397 ;  48  J.  P. 
551. 

Drawing  up  and  Filing.]— Justices  are  bound 
by  11  &  12  Vict.  c.  43,  s.  14,  to  lodge  with  the 
clerk  of  the  peace  all  summary  convictions  which 
take  place  before  them,  in  order  that  the  same 
may  be  filed  among  the  records  of  the  quarter 
sessions.  Ha^ward^  Ex  parte,  Prall^  In  re, 
3  B.  &  S.  546 ;  32  L.  J.,  M.  G.  89  ;  9  Jur.  (N.8.) 
820  ;  7  L.  T.  622  ;  11  W.  R.  259. 

A  mandamus  does  not  lie  to  their  clerk  for  this 
purpose,  even  though  he  may  have  received  the 
fees  for  drawing  up  such  convictions.    lb. 

A  justice  cannot  draw  up  and  return  to  the 
sessions  a  corrected  record  of  a  summary  convic- 
tion, after  the  first  record  has  been  quashed  by 
the  court.  CJtaney  v.  Payne^  1  Q.  B.  712;  1 
G.  &  D.  348  ;  6  Jur.  79. 

Sffeot  in  Xvidenoe.] — Upon  the  trial  of  an 
indictment  for  a  nuisance  at  common  law  in 
carrying  on  a  trade,  a  summary  conviction  under 
16  &  17  Vict.  c.  128,  s.  1,  for  carrying  on  the 
same  trade  so  as  to  occasion  noxious  effluvia, 
'*  without  using  the  best  practicable  means  of 
preventing  or  counteracting  the  smoke  or  other 
annoyance,"  is  not  admissible.  Beg.  v.  Fairie^ 
8  El.  &  Bl.  486  ;  4  Jur.  (N.S.)  300 ;  6  W.  R.  56  ; 
8  Cox,  C.  C.  66. 

Trespass  for  pulling  down  a  cottage.  The 
plaintiff  was  convicted  by  justices  for  an  encroach- 
ment on  a  highway.  The  defendant,  who  was  a 
surveyor  of  the  highways,  pulled  down  the 
cottage,  which  was  what  the  conviction  referred 
to,  but  which  was  not  in  fact  an  encix>achment 
within  the  meaning  of  the  act.  No  warrant 
issued  directing  defendant  to  do  the  act : — Held, 
that  the  5  &  6  Will.  4,  c.  50,  s.  69,  requires  the 
surveyor  to  execute  a  conviction  under  that  act 
by  pulling  down  the  encroachment,  though  there 
is  no  warrant,  and  that  consequently  the  convic- 
tion, though  not  itself  correct,  was  a  defence  to 
this  action,  as  the  defendant  was  shewn  to  be  in 
the  position  of  a  person  bound  to  execute  the 
judgment  of  a  tribunal  of  competent  jurisdiction. 
Keane  v.  Beynolde,  2  £1.  &  BL  748  ;  18  Jur.  242. 
2  G.  L.  R.  245.    See  also  Beg,  v.  mckling,  7  Q.  B. 
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880 ;  U  L.  J.,  M.  C.  177.  Bsg.  v.  Hutehint, 
50  L.  J.,  M.  C.  35  ;  6Q.B.D.  300;  44L.T.  364; 
29  W.  R.  724. 


ITiidar  11  ft  18  Viet  e.  48.1— The  forms  of 
convietioiis  giyen  in  the  schedule  of  the  11  &  12 
Vict  c  43,  apply  to  all  cases,  and  oonyictions 
dmwn  np  in  su^  of  the  forms  as  are  apj^icable 
to  the  particular  case  are  sufficient.  Meg,  t. 
Hyde,  7  £1.  &  BL  859,  n. ;  21  L.  J.,  M.  0.  94 ; 
16  Jur.  337. 

B«£n«  ihii  Statute.  ]— The  3  Geo.  4,  c.  23, 
gave  a  general  form  for  all  summary  oonviotions 
where  no  form  was  given  by  the  acts  themselyes, 
but  it  did  not  cure  an  omission  in  a  conviction 
of  the  statement  of  a  circumstance  necessaiy  to 
constitute  the  offence.  Bex  v.  Waish,  8  H.  &  M. 
632 ;  1  A.  &  E.  481 ;  3  L.  J.,  M.  C.  100. 

Following  Statntef.]— Where  an  act  of  parlia- 
ment gives  the  form  of  conviction  for  any 
offence  prohibited  by  the  act,  that  form  must  be 
followea ;  and  a  warrant  granted  on  a  convic- 
tion drawn  up  in  any  other  form  is  illegal, 
and  the  justice  and  those  acting  under  it  are 
trespassers.  Dacieon  v.  Oill,  1  East,  64.  8.  P., 
Oo»9  V.  Jaekion,  3  Esp.  198. 

A  conviction  stated  that  the  defendant  "  un- 
lawfully by  threats  endeavoured  to  force  one  J., 
who  was  then  and  there  a  workman  hired  in  his 
trade  and  business  of  a  mason  by  P.,  to  depart 
from  his  said  hiring,  contrary  to  6  Geo.  4,  c.  129  "  : 
— ^Held,  that,  as  the  offence  was  stated  in  the 
words  of  the  act  creating  it,  the  conviction  was 
valid  by  2  &  8  Vict.  c.  71,  s.  48,  and  that  it  need 
not  set  out  the  threats,  or  shew  to  whom  they 
were  addressed.  JPerham,  In  re^B  H.  &  N.  SO  ; 
29  L.  J.,  M.  C.  33  ;  6  Jur.  (N.8.)  1221 ;  1  L.  T. 
106.  8.  P.  and  8.  C,  29  L.  J.,  M.  C.  31 ;  6  Jur. 
(N.a)  1212  ;  1  L.  T.  91  ;  8  W.  B.  44. 

A  conviction  on  a  statute,  on  the  face  of  it  not 
pursuing  the  provisions  of  the  statute,  nor  shew- 
ing that  any  offence  has  been  committed,  is  bad. 
OimbeH  v.  Coyney,  M'Clel.  &  Y.  469. 

If  a  conviction  on  a  penal  statute  does  not 
negative  all  the  exceptions  in  the  statute  by 
which  the  defendant  might  be  protected  it  will 
be  insufficient.  Bex  v.  MalUnton,  2  Burr.  679  ; 
2  Kenyon,  384. 

In  an  action  against  a  justice  for  false 
imprisonment,  who  justified  under  a  conviction 
under  the  Vagrant  Act  (5  Gtoo.  4,  c.  83)  : — Held, 
that  the  conviction  was  not  vitiated  by  the 
omission  of  the  word  "part**  before  **of  Great 
Britain  **  in  the  recital  of  the  title  of  the  statute, 
as  directed  in  the  form  given  by  the  act.  Nixon 
▼.  Nanney,  1  G.  &  D.  370  ;  1  Q.  B.  747 ;  10  L.  J., 
M.  C.  134  ;  6  Jur.  389. 

Held,  also,  that  pursuing^  that  form,  it  was  not 
necessary  to  state  the  evidence  on  which  the 
conviction  proceeded.    Ih, 

The  description  of  an  act  in  a  conviction,  as 
having  been  passed  in  the  25th  year  of  the 
king's  reign,  when  in  fact  the  parliament  in 
which  the  act  was  passed  was  continued  by 
prorogation  from  the  24th  to  the  25th  year  of 
the  reign,  is  not  a  misdescription  nor  a  ground  of 
objection.    Bex  v.  Windeor,  2  Chit.  513. 

A  conviction  is  sufficient  if  it  describes  the 
offence  in  the  words  of  the  statute  creating  it ; 
and  a  conviction  under  5  Geo.  4,  c.  83,  s.  4,  was 


thereforo  held  good  which  stated  that  the  defen- 
dant **  did  play  in  a  certain  highway  (to  wit)  the 
river  Thames,  with  certain  instruments  of 
gaming  (to  wit)  cards,  at  a  certain  game  of 
chance.**     Orant,  Ex  parte,  5  W.  B.  289. 

The  words  of  a  conviction  under  a  private 
statute  (by  which  the  right  to  a  certiorari  was 
taken  away,  and  by  which  it  was  enacted  that 
the  burning  certain  offensive  substances  should 
be  a  nuisance)  specifying  the  substances  burnt, 
were  such  as  might  by  evidence  be  shewn 
to  include  the  substances  mentioned  in  the 
statute,  but  left  it  doubtful  whether  they  were 
within  the  act : — Held,  that  the  conviction  was 
good  on  its  face,  and  did  not  shew  a  want  of 
jurisdiction,  but  that  a  rule  to  quash  the  convic- 
tion wouljd  be  granted  if  it  appeared  upon  the 
affidavits  that  the  substances  specified  in  the 
conviction  were  not  within  the  statute.  Beg,  v. 
Strong,  8  C.  L.  R.  76;  8  W.  B.  65.  JJ.,  3 
W.  B.  73. 

**  Intent.'*] — ^Where  an  act  is  made  punishable 
by  statute  on  summaty  conviction,  which  act 
may  be  lawful  if  performed  under  certain  circum- 
stances, those  circumstances  ought  to  be  negatived 
in  the  conviction.  When  the  proof  must  negative 
such  circumstances,  the  allegation  in  the  con- 
viction ought  to  do  the  same ;  and  in  such  cases 
a  statement  of  the  offence  in  the  terms  of  the 
act  creating  it  is  not  sufficient.  Fletcher  r, 
CaUhrop,  1  New  8e8s.  Gas.  529 ;  6  Q.  B.  880 ; 
14  L.  J.,  Q.  B.  95  ;  9  Jur.  205. 

The  9  Geo.  4,  c.  69,  s.  1,  gives  a  summary  con- 
viction if  any  person  *'  shall  by  night  unlawfully 
enter  or  be  in  any  land,  either  open  or  inclosed, 
with  any  gun,  &c.,  for  the  purpose  of  taking  and 
destroying  game.*'  A  conviction  setting  forth 
that  C.  £d  by  night  "  unlawfully  enter  certain 
inclosed  land,  wiUi  a  net,  for  the  purpose  of 
taking  game,  to  wit,  partridges  and  pheasants, 
contrary  to  the  form  of  the  statute,'*  is  bad,  for 
not  stating  the  intent  to  be  to  take  game  thoro 
Ih, 

The  39  ft  40  Geo.  3,  c.  106,  enacts  that  al 
agreements,  in  writing  or  not,  by  any  journeymen 
manufacturers,  for  controlling  anv  person  carrying 
on  any  manafacture,  in  the  conduct  thereof,  jcc., 
shall  be  illegal ;  and  it  gives  a  summary  form  of 
conviction,  in  which  the  offence  is  required  to 
be  stated: — Held,  that  a  conviction  alleging 
generally  that  the  defendants  were  concerned 
in  entering  into  a  certain  agreement  for  the 
purpose  of  controlling  A.  without  stating  what 
the  agreement  was  (even  if  a  departure  from  the 
words  of  the  statute  in  stating  the  agreement  to 
be  "  for  the  purpose  of  controlling,"  &c.,  instead 
of  "  for  controlling,"  &c.,  would  not  at  any  rate 
have  been  a  fatal  variance),  was  bad.  Bex  v. 
Neild,  6  East,  417  ;  2  Smith,  417. 

The  39  k,  40  Geo.  3,  c.  106,  s.  4,  enacts  that  all 
persons  who  shall  attend  any  meeting  had  or 
held  for  the  purpose  of  making  or  entering  into 
any  contract,  &c.,  by  that  act  declared  to  be 
illegal,  or  of  entering  into  any  combination  for 
any  purpose  declared  by  that  act  to  be  illegal : 
— Held,  that  a  conviction  for  attending  a  meeting 
"for  the  purpose**  of  carrying  on  a  combination 
"for  the  purpose**  of  obtaining  an  advance 
of  wages,  correctly  described  the  offence  by  the 
words  "  for  the  purpose,"  though  the  description 
of  the  offence  referred  to  in  the  4th  section 
YfVA  described  in  the  3rd  section  to  be  "any 
combination  to  obtain,"  the  words  "for  the 
purpose"  and  "to  obtain"  being  synonymous. 
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Hew  y.  Ridgway,  1  D.  &  H.  132 ;  5  B.  &  Aid.  527  ; 
1  L.  J.  (0.8.)  K.  B.  58. 

•«  Knowledge.'*]— The  36  Geo.  3,  c.  60,  8.  2, 
directs  that  no  person  shall  expose  to  sale 
metal  buttons  marked  with  the  word  "g^ilt" 
(the  same  not  being  really  gilt),  knowing  the 
same  not  to  be  gilt,  under  a  certain  penalty  ;  a 
conviction,  chaiging  that  the  defendants  did  the 
act  unlawfully  and  fraudulently,-  contrary  to  the 
form  of  the  statute,  was  bad,  without  an  express 
charge  that  they  did  it  knowingly;  and  such 
defect  was  not  aided  by  a  proviso  in  the  statute, 
"  that  no  conviction  for  any  offence  in  the  act 
should  be  set  aside  for  want  of  form,  or  through 
the  mistake  of  any  fact,  circumstance  or  other 
matter,  provided  the  material  facts  alleged  were 
proved  ;  for  this,  in  effect,  required  all  material 
facts  to  be  alleged,  and  knowledge  was  a  material 
fact  to  constitute  such  an  offence.  Rex  v.  JuheSy 
8  Term  Bep.  586  ;  5  B.  B.  445. 

Uncertainty — ^AltanatlTe  OfGrnoM.] — ^A  con- 
viction, stating  an  offence  to  have  been  committed 
in  the  alternative,  is  bad.  Rex  v.  Sadler,  2  Chit. 
519. 

Therefore,  a  conviction  on  6  Geo.  4,  c.  108, 
s.  49,  for  being  on  board  a  boat  liable  to  forfeiture 
by  s.  3,  and  having  casks  attached  thereto,  "  of 
the  description  used,  or  intended  to  be  used, 
for  the  smuggling  of  spirits,"  was  quashed  for 
uncertainty.  Rex  v.  Pain,  7  D.  &  B.  678  ;  5 
B.&C.  251;  29B.B.  231. 

A  defendant  may  be  convicted  of  several 
offences  in  the  same  conviction.  RexY.  Swallow, 
8  Term  Rep.  284. 

A  conviction  on  the  excise  laws  against  H.  &  Co. 
could  not  be  supported.  Rex  v.  JSdrrison,  8 
Term  Bep.  508  ;  5  B.  B.  424. 

A  conviction  under  48  Geo.  3,c.  148,  for  selling 
beer  or  ale  without  an  excise  licence  is  bctd.  Rex 
V.  JVbrfA,  6  D.  &  B.  143  ;  28  B.  B.  538. 

A  by-law  of  the  Board  of  Trade  for  the 
regulation  of  a  steam  tramway  provided  that 
"  no  smoke  or  steam  shall  be  emitted  from  the 
engines  so  as  to  constitute  any  reasonable  ground 
of  complaint  to  the  passengers  or  the  public," 
under  a  penalty  : — Held,  that  an  information 
and  conviction  for  permitting  smoke  to  escape 
from  an  engine  "contrary  to  the  by-laws  of  the 
Board  of  Trade,"  was  bad.  CbtteriU  v.  Lempriere, 
69  L.  J,,  M.  C.  133  ;  24  Q.  B.  D.  634  ;  62  L.  T. 
695  ;  17  Cox,  C.C.  97 ;  54  J.  P.  583. 

SnzplusageJ — Surplusage  does  not  vitiate  a 
conviction.    Mex  v.  Jefferiee,  4  Term  Bep.  767. 

If  a  conviction  under  31  Geo.  3,  c.  21,  s.  4, 
which  enacts  that  all  convictions  against  that 
act  may  be  made  out  '*  in  the  form  or  to  the 
effect  following  "  (giving  the  form),  contain  all 
the  substantia  parts  of  that  prescribed,  it  is 
good  though  it  also  contains  something  more. 
lb. 

If  a  convicting  magistrate  gives  a  proper  date 
to  the  time  of  the  conviction,  upon  the  face  of  it, 
and  afterwards  adds  an  impossible  date  to  the 
time  when  he  set  his  hand  and  seal  to  the  con- 
viction (being  before  the  offence  committed), 
the  latter  may  be  rejected  as  surplusage.  Rex 
V.  Picton,  2  East,  195. 

ConyioUoa  or  Order.] — ^An  instrument,  in 
which  ht  magistrate  states  that  a  party  was 
brought  before  him,  and  is  to  be  punished  in 
pursuance  of  an  act  of  parliament,  is  a  con- 


viction, and  not  an  order.  Gray,  Ex  parte,  1 
New  Sess.  Cas.  354  ;  8  Jur.  1049. 

Convietion  or  Warrant.] — The  return  to  a 
habeas  corpus  to  bring  up  B.,  shewed  as  the 
cause  of  B.'s  detention  a  warrant  by  a  justice 
whidi  recited  in  the  past  tense  that  "B.  was 
this  day  convicted  before  me"  of  an  offence 
against  the  4  €^eo.  4,  c.  34,  "and  I  the  same 
justice  adjudged  that  B.  should  be  committed 
for  two  months  with  hard  labour,"  and  the 
warrant  then  in  the  present  tense  commanded 
the  constables  to  take  and  the  gaoler  to  receive 
B.  The  warrant  did  not  set  forth  the  evidence 
nor  state  that  it  was  taken  in  the  prisoner's 
presence  or  on  oath : — Held,  that  under  the 
4  Geo.  4,  c  34,  the  conviction  and  warrant 
might  be  in  one  instrument,  but  might  also  be 
separate ;  that  the  instrument  was  not  a  con- 
viction but  a  warrant  founded  on  a  previous 
conviction,  and  was  therefore  good  in  form. 
Bailey,  In  re,  3  EL  &  BL  607  ;  23  L.  J.,  M.  C. 
161 ;  18  Jur.  930. 

Statement  of  InformatioE  before  11  ft  12  Yict. 

e.  48.] — ^It  might  be  stated  in  a  conviction,  that 
the  informer  "  came  and  gave  the  justice  to  be 
informed,"  in  the  past  tense.  Rex  v.  Hall,  1 
Term  Bep.  820. 

It  was  not  necessary,  in  a  conviction  under 
39  Geo.  3,  c.  79,  s.  15,  that  the  information 
should  be  in  the  name  of  the  attorney  or  solicitor 
general  Reg.  v.  Joknion,  2  New  Sess.  Cas.  170  ; 
8  Q.  B.  102  ;  15  L.  J.,  M.  C.  7  ;  9  Jur.  1010. 

On  an  information  for  vagrancy,  a  conviction 
stated,  that  the  plaintiff,  having  been  brought 
before  a  justice  of  the  peace,  upon  an  informa- 
tion charging  him  with  having  imlawfuUy 
returned  to  his  parish,  without  a  c^ificate,  from 
which  he  had  been  legally  removed,  confessed 
himself  guilty  of  the  offence : — Held,  that  the 
conviction  was  good  upon  the  face  of  it,  without 
stating  in  it  an  express  act  of  vagrancy,  it  being 
necessary  for  the  party  convicted  to  shew  in  his 
defence  that  he  had  a  sufficient  excuse  for  return- 
ing, and  that  he  did  not  return  in  a  state  of 
pauperism.    Mann  v.  Davers,  3  B.  &  Aid.  103. 

Evidence.] — It  was  necessary  to  set  out  the 
evidence  upon  a  conviction,  that  the  court  mieht 
judge  whether  the  justices  bad  done  right.  Rex 
V.  XUlett,  4  Burr.  2063. 

And  a  conviction  was  bad,  unless  it  set  forth 
the  evidence.    Rex  v.  Read,  2  Dougl.  486. 

And  the  whole  of  the  evidence  both  for  and 
against  the  defendant.  Rex  v.  Clarke,  8  Term 
Bep.  220. 

But  in  a  conviction  under  the  Vagrant  Act 
(5  Geo.  4,  c  33),  which  purports  to  pursue  the 
form  given  by  that  act,  it  is  not  necessary  to  set 
out  the  evidence.  JMxon  v.  Nanney,  1  G.  &  D. 
370 ;  1  Q.  B.  747 ;  10  L.  J.,  M.  C.  184 ;  6  Jur. 
389. 

The  justice  is  the  sole  judge  of  the  weight  of 
the  evidence  given  before  him  ;  and  the  court 
will  not  examine  whether  or  not  he  has  drawn  a 
right  conclusion  from  the  evidence ;  but  if  no 
evidence  appeared  on  the  conviction  to  support 
a  material  part  of  the  information,  the  court 
would  quash  the  conviction.  Rex  v.  Smith,  8 
Term  Bep.  588. 

Oathi  of  Witneiies.] — It  was  not  necessaty  to 
state  how  the  witnesses  were  sworn.  Rex  t. 
Selway,  2  Chit.  522. 
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The  oonviction  need  not  state  that  the  magis- 
trate had  authority  to  administer  the  oath. 
Bex  Y.  PieUm,  2  East,  195. 

A  conviction  stating,  after  the  appearance 
and  plea  of  the  defendant,  that  divers  credible 
witnesses,  to  wit.  A.,  B.,  C,  ^.,  came  before 
the  justices,  upon  their  several  oaths  to  them 
severally  and  respectively,  and  in  the  presence 
of  the  said  A.,  B.,  C,  &c.,  duly  administered, 
substantially  shewed  that  such  oaths  were 
administered  to  the  witnesses  in  the  presence  of 
the  justices.    Bex  v.  Oloesopj  4  B.  &  Aid.  616. 

In  a  conviction  for  causing  to  be  acted,  at  the 
Coburg  Theatre,  a  certain  entertainment  of  the 
stage  called  '*  Richard  the  Third,"  for  gain  and 
reward,  the  evidence  stated  that  the  defendant 
was  seen  once  or  twice  at  the  rehearsals  of  that 
play,  that  another  person  was  stage-manager, 
and  that  the  defendant  engaged  a  person  to  per- 
form that  character,  and  gave  him  a  cheque  for 
the  amount  of  his  benefit : — Held,  that  this  was 
sufficient  to  warrant  the  justices  to  conclude 
that  the  defendant  caused  the  play  of  "  Richard 
the  Third  "  to  be  performed  there.    lb. 

A  oonviction,  after  stating  the  evidence,  stating, 
**  thereupon  the  defendant,  on,  &c.,  at,  &c.,  befoi-e 
me,  &c.,  by  the  oath  of  one  creidible  witness, 
according  to  the  form  of  the  statute,  is  con- 
victed," is  an  adjudication  of  the  justice  that  he 
was  convicted  of  the  ofEence.    Bex  v.  Tfiompson^ 

2  Term  Rep.  18. 

Where  a  conviction  imder  3  Geo.  4,  c.  110, 
stated  that  A.  was  duly  convicted  before  the 
justice  of  having  been  found  **  carrying  and  con- 
veyine^"  brandy  liable  to  seizure,  without  stating 
that  he  had  been  convicted  of  that  offence 
"upon  the  oath  of  a  credible  witness"  : — Held, 
that  the  conviction  was  bad.  Aldridge,  Ex  parte^ 
4  D.  &  R.  83  ;  2  B.  &  C.  600. 

By  1  Jac.  1,  c.  9,  s.  2,  an  innkeeper  permitting 
an  inhabitant  of  the  parish  to  tipple,  was  liable 
to  be  convicted  on  the  oath  of  two  witnesses ; 
that  act  having  expired,  it  was  provided  by  21 
Jac.  1,  c.  7,  that  the  couviction  might  be  znade 
on  the  oath  of  one  witness ;  the  1  Car.  1,  c.  4, 
extended  the  same  penalty  to  the  case  of 
strangers,  but  required  proof  by  two  witnesses, 
as  in  1  Jac.  1,  c.  9 : — Held,  that  a  conviction 
appearing  to  have  been  made  on  the  oath  of  one 
witness,  against  an  alehouse-keeper,  for  suffering 
tippling  in  his  alehouse,  was  baa,  for  not  stating 
whether  the  persons  found  tippling  were  inhabi- 
tants of  the  parish  or  strangers.    Bex  y.  Dove^ 

3  B.  &  Aid.  596. 

Defendant's  Freieaee.] — ^A  summary  convic- 
tion was  bad  which  did  not  shew  that  the 
evidence  was  given  in  the  presence  of  the  party 
charged.  Beg,  v.  Tordoff,  5  Q.  B.  933 ;  D.  &  M. 
693  ;  13  L.  J.,  M.  C.  145. 

But  if  the  defendant  appeared  and  pleaded 
and  the  evidence  was  given  on  the  same  day,  the 
court  would  intend  tlmt  the  evidence  was  given 
in  his  presence.  Bex  v.  Tliompeon^  2  Term  Rep. 
18.    And  see  Bex  v.  Lovet,  7  Term  Rep.  152. 

Even  though  it  was  stated  that  the  appearance 
was  at  A.,  and  that  the  evidence  was  given  at  B. 
Bex  v.  StoallotD,  8  Term  Rep.  284. 

It  was  also  necessary  to  state  that  the  witnesses 
were  sworn,  as  well  as  examined,  in  the  defen- 
dant's presence.  Bex  v.  Orourther^  1  Term  Rep. 
125  ;  1  R.  R.  162. 

It  was  not  sufficient  to  read  over  the  deposi- 
tions in  his  presence.    Ih, 

But  if  the  defendant  confessed  the  charge,  the 


irregularity  was  cured.    Bex  v.  HaU,  1   Term 
Rep.  320. 

Statement  of  Time.]— Where  a  penalty  is  to  be 
sued  for,  before  justices  of  the  peace,  within  a 
certain  time  after  the  offence  committed,  it  must 
appear  on  the  face  of  the  evidence  stated  in  a 
conviction  for  such  offence  that  the  prosecution 
was  in  time.  Bex  v.  Woodcock,  7  East,  146  ;  3 
Smith,  286. 

Where  it  appeared  on  the  face  of  a  conviction 
for  an  offence  against  the  excise  laws,  that  the 
plaintiff  had  been  summoned  on  the  20th  Sep- 
tember to  appear  before  a  justice  on  the  30th 
September ;  and  he  not  appearing  on  that  day, 
that  the  magistrate  proceeded  to  hear  evidence, 
and  convicted  him  in  a  penalty  of  5/. : — Held, 
that  the  conviction  was  null  and  void,  and  the 
niagistrate  liable  to  an  action  for  issuing  a 
distress  warrant,  as  the  4  &  5  Will.  4,  c.  51,  s.  19, 
required  that  "  ten  days  notice  at  least "  should 
be  given  to  the  party  to  appear ;  and  the  rule  is 
inflexible  to  construe  such  limitation  of  time  as 
ten  clear  days.  MUchell  v.  Foster,'  4  P.  &  D. 
150 ;  12  A.  &  B.  472  ;  9  D.  P.  C.  527  ;  5  Jur.70. 

Where  oontiBning  Offence.] — An  infor- 
mation charged  A.,  under  16  &  17  Vict.  c.  119, 
s.  3,  for  that  on  the  5th  of  October,  a.d.  1860, 
and  on  divers  other  days  and  times  between  the 
5th  of  October  and  the  time  of  laying  the  infor- 
mation (Kovember  16),  being  the  occupier  of  a 
house,  he  knowingly  and  wiUully  opened,  kept 
and  used  the  same  for  the  purpose  of  his  betting 
with  persons  resorting  thereto.  He  was  con- 
victed of  opening,  keeping  and  using  the  house 
for  the  purpose  aforesaid  on  the  8th  November  : 
— ^Held,  that  whether  or  not  the  information 
correctly  laid  the  offence  as  being  done  on  the 
5th  of  October  and  on  divers  days  and  times,  yet 
that  the  defect,  if  any,  was  cured  by  11  &  12 
Vict,  c  43,  8.  1.  OtUey  v.  Gee,  30  L.  J.,  M.  C. 
222 ;  7  Jur.  (N.8.)  570 ;  4  L.  T.  338  ;  9  W.  R. 
662. 


Ocenpation.]— A  conviction  on  42  Geo.  3, 

c.  38,  s.  30,  stated  that  R.  P.  informed  the 
justices  "that,  at  the  time  of  committing  the 
alleged  offence,  the  defendant  was  a  makster, 
and  that  he,  on  the  12th  May,  then  last  past, 
surveyed  the  malthouse  of  the  defendant,  and 
found  a  floor  of  malt  in  operation  very  wet,  kc, 
and  the  witness  merely  said  that  he  surveyed  the 
said  malthouse  with  the  said  R.  P."  Upon  its 
being  objected  that  this  evidence  did  not  prove 
the  defendant  to  have  been  a  maltster  at  the  time 
of  the  offence  committed,  inasmuch  as  the  state- 
ment that  the  defendant  was  a  maltster  might 
refer  to  the  day  of  examination: — Held,  that 
such  statement  was  sufficient  prim&  facie  evi- 
dence that  the  defendant  was  at  that  time  a 
maltster,  for  otherwise  it  could  not  properly  be 
called  fais  malthouse,  nor  had  the  officer  any 
authority  to  survey.  Bex  v.  (Mep,  7  East,  389 ; 
3  Smith,  377. 

Statement  of  Place.  1 — ^A  conviction  purporting 
to  be  made  by  a  justice  "  at  the  public  office  in 
Great  Marlborough  Street,  in,"  &c.,  did  not  suffi- 
ciently denote  it  to  have  been  made  by  one  of 
the  police  magistrates  under  42  Geo.  3,  c.  76. 
Bex  V.  Sealcy  8  East,  568. 

Jnriadietlon.  ] — ^A  conviction  of  a  journey- 


man calico  printer  upon  the  39  &  40  Geo.  3,  c.  106 
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and  41  Geo.  3,  c.  106,  and  41  Geo.  3,  c.  38,  for 
refusing  to  work,  &c.,  was  bad,  for  want  of 
stating  that  his  refusal  to  work,  &c.,  was  made 
within  the  jurisdiction  of  the  convicting  magis- 
trates.   Rex  Y.  ffaxell,  13  East,  139. 

The  12  Car.  2,  c.  24,  s.  45,  giving  summary 
jurisdiction  in  offences  against  the  excise,  com- 
mitted within  the  limits  of  the  chief  office  of 
excise  in  London,  to  the  chief  commissioners, 
&c. ;  and  "  within  all  or  any  other  the  counties, 
cities,  &c.,  within  this  kingdom,  &a,  to  two  or 
more  justices  of  the  peace  residing  near  to  the 
place  where  such  offence  shall  be  committed"  ; 
must  be  understood  to  be  confined  to  justices  of 
the  peace  of  the  county,  &c.,  wherein  the  o£tenoe 
was  committed  :  and  therefore,  if  a  person  was 
convicted  by  two  resident  justices  of  the  peace 
under  19  Geo.  3,  c.  60,  s.  2,  for  having  in  his 
custody  and  possession  a  private  and  concealed 
still  for  illicit  distillation,  and  the  evidence  only 
shewed  that  his  house  was  in  the  county,  and 
that  the  still  was  found  concealed  in  the  garden 
of  the  house,  such  garden  not  appearing  to  be  in 
the  same  county,  the  conviction  was  bad.  Bsso  v. 
Chandler,  14  East,  ^67. 

AdjudieatLon.] — If  a  conviction  does  not  state 
an  adjudication,  it  cannot  be  supported  whether 
the  punishment  is  or  is  not  freed  by  statutes. 
Hew  V.  Harris,  7  Term  Rep.  238. 


o.  Coats. 

Paymmit  of  PartiM.]— The  18  Geo.  3,  o.  19, 
only  applied  to  cases  where  there  was  a  party 
complaining  and  a  party  complained  against,  and 
the  complaint  had  been  heard  and  adjudicated 
on  by  the  justices.  George  v.  Chamber 9,  11 
M.  &  W.  149  ;  2  D.  (N.8.)  783  ;  12  L.  J.,  M.  C. 
94  ;  7  Jur.  836. 

Irregular  Warrant.] — B.  was  convicted  in  a 
penalty  of  21,  and  costs,  and  in  default  of  pay- 
ment two  months'  imprisonment.  He  gave 
notice  of  appeal  and  left  the  court.  A  conviction 
and  warrant  were  afterwards  drawn  up  and 
signed  by  the  magistrates,  in  which  blanlu  were 
left  for  the  amount  of  the  costs.  The  costs 
having  been  ascertained  by  the  clerk  to  the 
magistrates,  and  inserted  by  him,  the  warrant 
issued.  B.  then  for  the  first  time  became 
informed  of  the  amount  of  the  costs.  In  an 
action  by  him  against  the  magistrates  for  false 
imprisonment : — Held,  that  the  signing  the  con- 
viction and  warrant  in  blank  was  an  irregularity, 
not  an  excess  of  jurisdiction,  and  therefore  B.  was 
rightly  nonsuited.  Bott  v.  Aohroyd,  28  L.  J., 
M.  C.  207  ;  5  Jur.  (N.8.)  1053  ;  7  W.  B.  420. 

Default— Setting  in  Stooki.]— By  29  Gar.  2, 
c.  7,  ss.  1,  2,  a  penalty  of  5«.  is  imposed  to  be 
levied  by  distress,  and  in  default  of  such  distress, 
or  in  cases  of  insufficiency  or  inability  to  pay  the 
penalty,  the  offender  is  to  be  set  publicly  in  the 
stocks  for  two  hours.  By  11  &  12  Vict.  c.  43, 
s.  18,  the  amount  of  costs  is  to  be  specified  in  a 
conviction,  and  is  to  be  recoverable  in  the  same 
manner  as  any  penalty  adjudged  by  such  con- 
viction is  to  be  recoverable.  A  conviction  under 
29  Car.  2,  c.  7,  s.  1,  adjudged  the  offender  to 
forfeit  and  pay  at.  and  1 1«.  costs,  and  that  the 
several  sums,  if  not  paid,  should  be  levied  by 
distress,  and  in  default  of  sufficient  distress  that 
the  party  convicted  should  be  set  publicly  in  the 
BtocKS  by  the  space  of  two   hours,  unless  the 


several  soma  should  be  sooner  paid  : — ^Held,  that 
the  conviction  was  bad,  as  the  justice  was  not 
warranted  in  adjudging  that  the  offender  should 
be  set  in  the  stocks  in  default  of  payment  of  iJ^e 
costs,  that  not  being  a  method  provided  by  2^ 
Car.  2,  c.  7,  for  recovering  tiie  pecuniary  penalty, 
but  a  substituted  punishment.  Jteg,  v.  Barton^ 
3  New  Seas.  Cas.  470  ;  12  Q.  B.  389 ;  18  L.  J., 
M.  C.  56 ;  13  Jur.  232. 

8«yeral  Oflbnders.] — ^A  conviction  under  I  k,2 
Will.  4,  c.  32,  8.  30,  included  four  persons  and 
adjudged  each  of  them  to  forfeit  and  pay  the  sum 
of  21.  each,  &c.,  and  if  the  said  sums  be  not  paid, 
that  each  of  them,  C,  B.,  W.  and  S.,  so  making 
default,  should  be  imprisoned  for  one  months 
unless  the  said  several  sums  and  the  costs  and 
charges  of  conveying  each  of  them,  C,  B.,  W.  and 
S.,  so  making  default,  to  the  said  gaol,  should  be 
sooner  paid : — Held,  that  the  conviction  made 
each  defendant  liable  to  be  imprisoned  until  he 
had  paid  the  penalty,  and  the  expense  of  convey- 
ing not  himself  only,  but  the  other  persons  con- 
victed, and  was  therefore  bad,  and  that  this  was 
not  a  case  to  exercise  the  power  of  amendment 
under  12  &  13  Vict.  c.  46,  s.  7.  Reg.  v.  Cridland, 
7  El.  &  Bl.  853  ;  27  L.  J.,  M.  C.  28 ;  3  Jur.(N.8.) 
1213. 

Impeounioni  Priaonen — ^Paymant  by  Qowxty 
under  Prisoni  Act,  1877.] — Expenses  of  con- 
veying impecunious  prisoners  to  prison  are  pay- 
able under  s.  4  of  the  Prisons  Act,  1877,  by  the 
secretary  of  state  and  not  by  the  county.  Mnllintt 
V.  Surrey  (Treasurer^  51  L.  J.,  Q.  B.  145 ;  7 
App.  Cas.  1  ;  45  L.  T.  625 ;  30  W.  R.  157  ;  16 
Cox,  C.  C.  9  ;  46  J.  P.  276— H.  L.  (E.) 

Of  SiitreM.] — Where  an  act  gives  power  to  a 
magistrate,  on  a  summary  conviction,  to  award 
the  reasonable  charges  of  takinga  distress,  he  must 
ascertain  the  amount  in  the  conviction ;  and  an 
adjudication  that  the  defendant  shall  pay  the 
reasonable  charges  of  the  levy  is  bad.  Lex  v. 
Symondt,  1  East,  189. 

Under  12  &  13  Vict.  c.  14,  s.  1,  where  a  warrant 
of  distress  is  granted  for  a  poor,  highway  and 
other  rates,  the  party  applying  for  a  distress 
warrant  is  the  person  to  whom  the  costs  of  such 
application  are  to  be  paid.  Walsh  v.  Southwell, 
6  Ex.  150 ;  20  L.  J.,  M.  C.  165. 


9.  Commitments. 

Before  11  4  12  Yiot.  o.  43,  and  11  4  12  ^ot. 

0.  42.] — General  warrants  of  commitment  are 
illegal.  Money  v.  Leec?i,  3  Burr.  1742  ;  1  W.  Bl. 
556, 563. 

A  commitment  for  treasonable  practices  is  legal. 
Rex  V.  Beepard,  7  Term  Rep.  736  ;  4  R.  R.  563. 

Authority.] — ^A  warrant  need  not  set  forth  the 
authority  under  which  it  is  granted.  Rex  v. 
GoodhaU,  1  Ld.  Ken.  122. 

A  warrant  of  commitment  in  execution,  after 
a  conviction,  must  shew  before  whom  the  con^ 
viction  was,  and  the  authority  to  convict.  Rex- 
V.  York,  5  Burr.  2684. 

A  warrant  of  commitment  stated  that  ^  H.  B.^ 
in  a  certain  affidavit,  made  and  sworn  to  by  him 
before  C.  C,  a  competent  authority  by  law  to- 
administer  the  same,  did  falsely,  wickedly,  wil- 
fully and  corruptly  commit  wilful  and  corrupt 
perjury  "  : — Held,  bad,  for  that  it  did  not  state 
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that  the  perjory  was  committed  in  the  course  of 
a  judicial  proceeding,  or  before  a  competent 
authority  to  administer  an  oath  in  a  judicial  pro- 
ceeding. Beg,  y.  Bartlrtt,  1  D.  &  L.  95  ;  12 
L.  J.,  M.  C.  127 ;  7  Jur.  649. 

A  warrant  of  commitment  which  recites  a  con- 
viction must  shew,  on  the  face  of  the  recited 
convictioUf  that  the  offence  was  one  over  which 
the  committing  magistrate  had  jurisdiction.  Beg. 
y.  Xingy  1  D.  3c  L.  721  ;  13  L.  J.,  M.  C.  43. 

Data.] — ^A  warrant  issued  by  justices  to  enforce 
the  payment  of  a  penalty  of  which  a  party  had 
been  oonyicted  under  11  Geo.  4  &  1  WilL  4,  c.  64, 
and  4  &  5  Will.  4,  c.  85,  if  not  issued  too  soon,  is 
not  bad  because  it  was  dated  too  soon.  Newman 
v.  Hardwieke  (Earl),  3  N.  &  P.  368  ;  8  A.  &  E. 
124  ;  1  W.  W.  &  H.  284  ;  7  L.  J.,  M.  C.  101. 

A  warrant  of  commitment  without  any  date 
is  bad.  Fletcher,  Ex  paHe,  1  D.  &  L.  726  ;  13 
L.  J.,  M.  C.  16 ;  8  Jur.  146. 

In  Writing.] — Where  a  power  is  given  to 
magistrates  to  commit  by  Issuing  forth  their 
warrant  (as  under  5  Geo.  4,  c.  1§,  s.  2),  such 
warrant  must  be  in  writing ;  and  an  Imprison- 
ment without  a  warrant,  except  during  the 
period  necessary  to  prepare  the  warrant,  is 
illegal.  Hntehinson  y.  Lotondes,  1  N.  &  M.  674  ; 
4  B.  &  Ad.  118  ;  2  L.  J.,  M.  C.  3. 

The  irregularity  is  not  cured  by  a  warrant  of 
commitment  drawn  up  on  a  subsequent  day, 
dated  as  of  the  day  of  commitment.    Ih. 

Contenti  and  Baeitals.] — ^A  commitment  in 
execution  by  a  magistrate  must  state  that  the 
party  has  been  convicted  ;  setting  forth  that  he 
was  charged  on  oath  with  the  offence  was  insuffi- 
cient.   Jlf'x  V.  Cooper,  6  Term  Rep.  509. 

A  commitment  is  bad  if  the  conviction  as 
stated  in  the  warrant  of  commitment  does  not 
shew  jurisdiction.  Peerless,  In  re,  1  Q.  B.  143  ; 
10  L.  J.,  M.  C.  67. 

If  a  warrant  of  commitment  in  execution, 
numifestly  defective  on  the  face  of  it,  shews  that 
there  has  been  a  conviction,  the  court  will  not 
notice  the  defect  until  the  conyiction  is  returned 
into  court.    Besp  v.  Taylor,  7  D.  &  B.  622. 

A  warrant  of  commitment,  setting  out  the 
character  in  which  the  prisoner  is  conmiltted  in 
the  disjunctive,  is  bad.    Bew  v.  Evered,  Cald.  26. 

A  commitment  in  execution  need  not  recite 
the  title  of  the  statute,  on  which  the  proceeding 
is  founded.    Bex  v.  ffarpur,  1  D.  &  B.  222. 

It  is  fatal,  in  a  warrant  of  conmiitment  for  a 
riot,  under  7  &  8  Geo.  4,  c.  30,  s.  8,  to  state  that 
the  defendant  began  to  pull  down  and  destroy 
*Mn  part"  a  dwellmg-honse.  Beg,  v.  Lotoden,  7 
D.  P.  C.  538  ;  1  W.  W.  &  H.  551. 

A  commitment  for  embezzlement  is  sufficient, 
if  it  shews  a  sufficient  offence  to  warrant  the 
commitment,  though  it  does  not  state  the  act  to 
have  been  done  feloniously,  or  with  the  precision 
of  an  indictment     Bex  v.  Croker,  2  Cmt.  138. 

A  commitment  need  not  be  drawn  with  the 
same  precision  as  an  indictment.  Bern  v.  Bem^ 
nant.  2  Leach,  C.  G.  583 ;  1  East,  P.  G.  420  ;  6 
Term  Bep.  169  ;  Nolan,  205. 

In  a  commitment  for  felony,  it  is  not  necessary 
to  allege  that  the  offence  was  feloniously  done ; 
it  is  sufficient  if  enough  appears  for  the  court  to 
collect  whether  the  charge  is  felony  or  not.  Bex 
V.  Jv4d,  1  Leach,  G.  G.  484  ;  2  East,  P.  G.  1018  : 
2  Term  Bep.  255. 

A  warrant  of  commitment,  under  4  Geo.  4, 


c.  34,  s,  3,  adjudged  that  J.  G.,  having  contracted 
to  serve  J.  8.  as  a  collier,  and  the  term  of  his 
contract  being  unexpired,  did  unlawfully  mis- 
demean  and  misconduct  himself  in  his  service, 
by  neglecting  and  absenting  himself  from  his 
service  without  the  leave  of  his  master,  without 
having  given  to  his  master  any  notice  thereof, 
and  without  assigning  nny  sufficient  reason  for 
so  doing  : — Held,  that  the  warrant  was  bad,  as  it 
did  not  shew  that  J.  G.  had  absented  himself 
without  lawful  excuse.  Oeswood,  In  nf,  2  EL  & 
Bl.  552  ;  2  G.  L.  B.  269  ;  23  L.  J.,  M.  G.  35  ;  17 
Jur.  1163 ;  2  W.  B.  94. 

A  warrant  of  commitment  under  4  Geo.  4, 
c.  34,  8.  3,  recited  that  complaint  had  been  made 
to  the  justice  that  A.  had  contracted  to  serve 
with  B.  and  G.  in  theii  business  for  a  term  of 
one  year,  to  commence  from  the  4th  November 
last,  and  that  the  term  of  his  contract  being 
unexpired.  A.,  on  the  2nd  June  instant,  unlaw- 
fully misconducted  himself  in  his  service  by 
neglecting  and  absenting  himself  from  his 
master^s  service  without  notice,  or  assigning  a 
sufficient  reason.  The  warrant  adjudged  the 
complaint  to  be  true,  and  convicted  A  of  the 
offence,  and  sentenced  him  to  be  imprisoned  for 
a  month  : — Held,  that  A.  was  entitled  to  be  dis- 
charged from  custody,  as  the  warrant  was  bad 
for  not  stating  either  that  the  contract  was  in 
writing,  or  that  A.  had  entered  into  the  service. 
AsJiew,  In  re,  2  L.  M.  &  P.  429  ;  20  L.  J.,  M.  G. 
241 ;  15  Jar.  706. 

A  warrant  of  commitment  which  does  not 
state  either  that  the  offence  was  committed,  the 
contract  entered  into,  or  the  party  employeid  or 
found  within  the  jurisdiction  of  the  magistrate, 
isbad.  Jb^Mim  v.  i2^,  6  M.  &  W.  124  ;  9  L.  J., 
M.  G.  25. 

An  affidavit  cannot  be  received  on  the  return 
to  a  writ  of  habeas  corpus  for  the  purpose  of 
shewing  that  the  prisoner  did  not  in  f^t  con- 
tract within  the  jurisdiction  as  stated  in  the 
warrant  of  commitment.  Smith,  Ex  parte,  3 
H.  &  N.  227  ;  27  L.  J.,  M.  G.  186  ;  6  W.  B.  440. 

One  offence  may  be  properly  described  in  a 
warrant  of  commitment  by  the  words  "aid, 
abet,  counsel  and  procure."    Jh. 

It  is  no  ground  of  objection  to  a  warrant,  that 
it  differs  in  some  particulars  from  the  conviction, 
so  long  as  it  discloses  substantially  the  same 
offence.  Barnes  y.  White,  1  New  Sess.  Gas.  504  ; 
1  G.  B.  192  ;  14  L.  J.,  G.  P.  150  ;  9  Jur.  181. 

Under  20  Geo.  2,  c.  19,  s.  2,  for  regulating 
servants  in  husbandry,  artificers  and  other 
labourers  there  mentioned,  if  a  justice  of  the 
peace,  upon  a  complaint  made  to  him  of  the 
misconduct  of  such  persons  in  their  employment, 
sentence  the  offender  to  be  committed  to  the 
house  of  correction  for  a  time  not  exceeding  one 
calendar  month,  he  must,  if  he  intended  to  pro- 
ceed upon  that  statute,  also  sentence  him  there 
to  be  corrected  and  held  to  hard  labour ;  but  the 
statute  gave  the  justice  an  option  to  punish  the 
offender  in  that  manner,  or  otherwise,  by  abating 

Eart  of  his  wages,  or  by  discharging  him  from 
is  employment.  And  the  meaning  of  the  terms, 
"  there  to  be  corrected,"  is  to  be  understood  of  a 
correction  by  whipping.  Bern  v.  Hoseason,  14 
East,  605. 

Where  the  certiorari  is  taken  away  from  a 
defendant,  but  not  from  the  prosecutor,  the  court 
will  assume  that  the  warrant  of  commitment 
contains  a  true  recital  of  the  conviction,  unless 
it  is  brought  before  the  court  by  the  prosecutor, 
though  the  recital  shews  the  conviction  to  be 
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bad.    Reg.  v.  RtynolcU,  1  D.  3c  L.  846 ;  13  L.  J.,  I 
M.  C.  66  ;  8  Jur.  192.  ^ 

The  return  to  a  writ  of  habeas  corpus  set  out 
a  warrant  of  commitment,  purporting  to  recite 
an  order  of  quarter  sessions,  confirming  a  convic- 
tion under  the  9  Geo.  4,  c.  69,  s.  1  (the  Night 
Poaching  Act),  which  adjudged  the  offenders  "  to 
find  sureties  by  recognizance,  that  each  of  them, 
H.  R.  and  E.  H.,  should  not  offend  again  for  the 
ppftce  of  one  year  next  following"  : — Held,  bad. 

n, 

A  warrant  of  commitment  is  not  evidence  of 
the  facts  which  it  recites.  Stevetu  v.  Clarkj  2 
M.  &  Rob.  435  ;  Car.  k  M.  609. 

Where  by  a  statute  giving  justices  a  power  to 
commit  summarily  they  are  empowered  to  com- 
mit the  offender  to  prison  for  a  certain  period 
with  or  without  hard  labour,  and  in  their  warrant 
of  commitment  nothing  is  said  about  hard  labour, 
it  is  to  be  taken  that  they  did  not  mean  to  give 
hard  labour,  and  the  warrant  is  not  objectionable 
for  omitting  to  state  whether  the  imprisonment 
is  to  be  with  or  without  hard  labour.  Thcmptonf 
JS'uT^flrftf,  3L.  T.  318. 

Period.] — Under  6  &  7  Vict.  c.  75,  a  secretary 
of  state,  upon  a  requisition  in  the  name  of  the 
King  of  tie  French  to  deliver  up  a  person  who 
is  accused  of  having  committed  certain  crimes  in 
the  act  mentioned,  may,  by  a  warrant  under  his 
hand  and  seal,  authorise  a  justice  to  commit 
such  person  to  gaol,  there  to  remain  until 
delivered  pursuant  to  such  requisition.  A  warrant 
of  commitment  under  this  statute  directed  the 
gaoler  to  keep  the  prisoner  in  his  custody  until 
he  should  be  discharged  in  due  coarse  of  law  : — 
Held,  bad,  for  not  pursuing  the  authority  given 
by  the  statute  as  to  the  time  of  commitment. 
Betset,  Ebb  parte,  6  Q.  B.  481 ;  1  New  Sess.  Cas. 
837  ;  14  L.  J.,  M.  C.  17  ;  9  Jur.  66. 

A  warrant  of  two  justices,  committing  the  col- 
lector of  the  rates  for  the  parish  of  Richmond  to 
the  county  gaol,  upon  complaint  against  him  for 
refusing  to  account  and  pay  over  the  moneys 
collected  by  him,  adjudging  that  he  should  be 
committed  to  the  gaol,  there  to  remain  until  he 
should  have  made  a  true  account,  and  until  such 
money  as  upon  the  said  account  should  appear  to 
be  remaining  in  his  hands  should  be  paid  by  him 
or  his  sureties,  held  good,  although  it  concluded 
by  directing  the  gaoler  to  keep  him  until  he 
should  be  discharged  bv  due  course  of  law. 
Ooff's  Case,  3  M.  &  S.  203. 

Presence  of  Aoonied.] — ^Where  a  statute  gives 
a  magistrate  a  power  of  commitment,  without  a 
previous  conviction,  it  should  appear  on  the  face 
of  the  warrant  of  commitment  that  the  charge 
wns  heard  and  the  evidence  taken  in  the  pre- 
sence of  the  prisoner.  Beg,  v.  Tordoft  or  Toraoff^ 
5  Q.  B.  933 ;  D.  &  M.  693 ;  1  New  Sess.  Cas.  171 ; 
13  L.  J.,  M.  C.  145. 

Where  a  warrant  of  commitment,  under  6  Geo. 
3,  c.  25,  s.  3,  did  not  recite  a  conviction,  it  must 
appear  on  the  face  of  it  that  the  examination  on 
which  the  magistrate  has  proceeded  was  on  oath, 
and  taken  in  the  presence  of  the  prisoner.  Chray, 
In  re,  2  D.  &  L.  539  ;  14  L.  J.,  M.  C.  26. 

Place.  J— The  16  &  17  Vict.  c.  30,  empowered 
two  justices  of  the  peace  to  punish,  on  summary 
conviction  for  assaults  committed  on  females,  or 
children  under  fourteen  years,  an}'  person  charged 
berore  them  **  sitting  at  a  place  where  the  petty 
'^^ous  are  usually  held  " : — Held,  that  a  warrant  | 


of  commitment  for  such  offence,  in  the  form 
given  by  the  11  &  12  Vict.  c.  43,  schedule  (P  1) 
was  good,  although  it  did  not  state  that  the 
justices,  before  whom  the  party  was  charged, 
were  sitting  at  a  place  where  petty  sessions  are 
usually  held.  AllUon,  In  re,  10  Ex.  561 ;  3  C.  L.  R. 
319;  24  L.  J.,  M.  C.  73  ;  18  Jur.  1055;  3W.R.62. 
And  see  Beg.  v.  Hyde,  7  EL  &  Bl.  859,  n. ;  21 
L.  J.,  M.  C.  94  ;  16  Jur.  337.  Eggington  v.  lAeh- 
fieU  Ofrparation,  6  EL  &  Bl.  100 ;  24  L.  J., 
Q.  B.  860  ;  1  Jur.  (N.8.)  908. 

Subititutionarj.] — The  return  to  a  habeas 
corpus  by  a  gaoler,  stated  that  the  prisoner  was 
received  by  him  under  a  warrant  of  commit- 
ment, reciting  a  conviction  under  the  Act  for  the 
Prevention  of  Smuggling  (3  &  4  Will.  4,  c.  63, 
which  authorises  justices  to  amend  their  vrarrant 
of  commitment)  ;  that  on  a  subsequent  day 
some  person  came  to  the  gaol,  took  away  the 
warrant,  and  left  in  lieu  thereof  another  war- 
rant, dated  the  same  day,  under  the  hands  and 
seals  of  the  same  justices,  but  which  contained 
no  statement  of  its  being  a  substituted  warrant ; 
and  that  under  this  warrant  he  had  since 
detained  the  prisoner : — ^Held,  that  it  did  not 
sufficiently  appear  that  the  second  warrant  was 
substituted  by  the  authority  of  the  justices,  and 
that  the  prisoner  was  therefore  liable  to  be  dis- 
charged. Bex  V.  Elmy,  3  N.  &  M.  733  ;  1  A.&  E. 
843  ;  3  L.  J.,  K.  B.  199. 

Where  an  act  of  parliament  authorises  magis- 
trates to  commit,  if  a  good  warrant  of  commit- 
ment is  shewn,  the  court  will  not  inquire  into 
the  validity  of  a  previous  document,  under  which 
a  prisoner  was  in  fact  committed  ;  since  a  con- 
viction, if  such  was  necessary  at  all,  may  be  at 
any  time  drawn  up  to  sustain  a  commitment 
valid  in  form.  JUg.  v.  Bichards,  5  Q.  B.  926 ; 
D.  &  M.  777 ;  1  New  Sess.  Cas.  182  ;  13  L.  J., 
M.  C.  147  ;  8  Jur.  752.  See  Hammond,  In  re, 
9  Q.  B.  92  ;  15  L.  J.,  M.  C.  136  ;  and  SmitK  Ex 
parte,  3  H.  &  N.  277;  27  L.  J.,  M.  C.  186;  6 
AV  R.  440. 

Where  a  prisoner  has  been  lodged  in  gaol 
under  a  bad  warrant  of  commitment,  even  in  the 
nature  of  a  conviction  (as  where  the  committ- 
ment is  under  the  Vagrant  Act,  5  Geo.  4,  c.  83, 
s.  4),  a  good  warrant  of  commitment  subse- 
quently delivered  to  the  gaoler,  but  before  a  rule 
for  a  habeas  corpus  has  been  obtained,  is  a  good 
answer  to  that  rule.  Oro98,  Ex  parte,  2  H.  i  N. 
354  ;  26  L.  J.,  M.  C.  201. 

10.  Disposition  and  Delivebt  up  of 
Property. 

Application  for  Bigpotal  of  Property.] — ^The 
plaintiff  was  tried  and  acquitted  on  a  charge  of 
stealing  a  diamond  ring  and  pin  found  on  his 
person.  The  defendant,  a  superintendent  of 
police,  into  whose  hands  the  goods  had  come  in 
the  ordinary  course  of  proceedings,  did  not  deliver 
them  to  the  plaintiff,  but  within  a  reasonable 
time  applied  to  a  metropolitan  police  magistrate 
under  2  &  3  Vict.  c.  71,  s.  29,  for  an  order  as  to 
how  he  was  to  dispose  of  them.  The  magistrate, 
after  hearing  evidence,  including  that  of  the 
plaintiff,  adjourned  the  hearing  to  a  day  not  yet 
expired.  In  an  action  for  the  detention  and  con- 
version of  the  goods  : — ^Held,  that  the  defendant, 
having  within  a  reasonable  time  proceeded,  in 
accordEUice  with  the  provisions  of  the  act,  to 
place  the  matter  in  the  hands  of  the  magistrate, 
was  not  liable.    Bulloek  v.  Dwdop,  46  L.  J.,  Ex. 
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150  ;  2  Ex.  D.  43  ;  35  L.  T.  688  ;  25  W.  B.  98. 
Affirmed,  36  L.  T.  194  ;  25  W.  R.  293  ;  13  Cox, 
C.  C.  367, 581— C.  A. 

Order  for  Delivery  of  Money  *<oharged"  to 
have  been  firandnlently  obtained.] — By  2  &  3 
Vict.  c.  71,  8.  29,  "if  any  money  or  goods  charged 
to  be  stolen  or  fraudulently  obtained  shall  be  in 
the  custody  of  any  constable  by  yirtue  of  any 
warrant  of  a  justice,  or  in  prosecntion  of  any 
charge  of  felony  or  misdemeanor  in  regard  to  the 
obtaining  thereof,  and  the  person  chu'ged  with 
stealing  or  obtaining  possession  as  aforesaid  shall 
not  be  found,  or  sh^  have  been  summarily  con- 
victed or  discharged,  or  shall  have  been  tried  or 
acquitted,  or  if  sucb  person  shall  have  been  tried 
and  found  guilty,  but  the  property  so  in  custody 
shall  not  have  been  included  in  any  indictment 
upon  which  he  shall  have  been  found  guilty,  it 
shall  be  lawful  for  any  magistrate  to  make  an 
order  for  the  delivery  of  such  goods  or  money  to 
the  party  who  shall  appear  to  be  the  rightful 
owner  thereof." — An  accused  person,  having  been 
arrested  by  a  police  constable,  was  taken  to  a 
police  station,  where  she  was  searched  and  a 
sum  of  lOSl.  was  found  upon  her,  and  taken 
possession  of  by  the  police.  In  the  charge-sheet 
kept  at  the  police  station  the  following  charge 
against  her  was  entered : — "  Fraudulently  obtain- 
ing on  the  10th  instant,  the  sum  of  5s,  from 
Miss  M.,  and  also  the  sum  of  5f.  from  Miss  B., 
by  representing  that  she  (the  prisoner)  was 
collecting  subscriptions  for  the  children's  treat 
of  St.  Peter's,  Eaton  Square,  and  further  with 
endeavouring  to  procure  charitable  contributions 
by  false  pretences."  On  the  following  day  she 
was  brought  before  a  metropolitan  police  magis- 
trate who  had  the  charge  sheet  before  Mm,  and 
convicted  her  summarily  in  respect  of  the  two 
first  offences  specified  therein,  and  sentenced  her 
to  two  consecutive  terms  of  imprisonment.  At 
the  hearing,  in  addition  to  Miss  M.  and  Miss  B., 
three  other  ladies  were  called,  who  proved  that 
she  had  obtained  from  them  various  small  sums, 
amounting  to  about  2Z.  5«.,  by  making  similar 
fraudulent  representations: — Held,  upon  those 
facts,  that  the  money  found  upon  the  prisoner 
was  not  money  ** charged"  before  the  magis- 
trate to  be  stolen  or  fraudulently  obtained  within 
the  meaning  of  s.  29,  and  therefore  that  he  had, 
after  the  conviction,  no  jurisdiction  to  mfdce  an 
order  under  that  section  for  the  delivery  to  her 
of  the  whole  of  the  108Z.  by  the  constable  in 
whose  custody  it  had  remained.  The  word 
'^chai-ged"  in  s.  29  is  used  in  its  technical  legal 
sense,  and  imports  a  formal  charge  made  before 
a  magistrate  against  an  accused  person  of  having 
stolen  or  fraudulently  obtained  specific  goods  or 
money,  which  charge  the  accused  is  called  upon 
to  answer,  and  is  given  an  opportunity  of 
answering.  Beg.  v.  iEyneourt^  57  L.  J.,  M.  C. 
64  ;  21  Q.  B.  D.  109 ;  37  W.  R.  59  ;  52  J.  P.  628. 

Where  Deeision  a  Bar  to  iubiequent  Proeeed- 
ingi — Delivery  up  of  Property.]— The  plaintiff 
applied  to  a  magistrate  within  the  metropolitan 
police  district  for  an  order  under  2  &  3  Vict  c  71, 
s.  40,  for  the  delivery  up  to  him  by  the  defendant 
of  goods  alleged  to  be  unlawfully  detained  from 
him  by  the  latter.  The  magistrate,  after  due 
inquiry  into  the  title  to  the  goods,  refused  an 
order,  and  the  plaintiff  thereupon  brought  an 
action  of  trover  for  the  goods : — Held,  that  the 
proceedings  before  the  magistrate  did  not  pre- 
clude the  plaintiff  from  maintaining  his  action. 


Dover  v.  Child,  45  L.  J.,  Ex.  462  ;  1  Ex.  D.  172 ; 
34  L.  T.  737 ;  24  W.  R.  537. 

Illegal  Seixure— Permit.] — If  goods  which  have 
been  seized,  and  brought  to  the  magistrates'  office, 
are  afterwards  restored  as  having  been  seized 
illegally,  and  the  party  cannot  remove  them  back 
without  a  permit,  it  is  the  duty  of  the  magistrates 
to  procure  such  permit.  Price  v.  Meitenger,  8 
Esp.  100 ;  5  R.  R.  559. 

And  see  Criminal  Law. 

11.  Limitation  of  Timk  fob  Complaints 

AND  Orders. 

In  what  Cases.]— The  11  &  12  Yictc.  43,  s.  11, 
as  to  the  period  of  six  months  does  not  apply  to 
warrants  of  distress  for  rates.  Suxetman  v.  Guest, 
37  L.  J.,  M.  C.  59  ;  L.  R.  3  Q.  B.  262  ;  18  L.  T. 
52  ;  16  W.  R.  426. 

The  commitment  by  two  justices  under  11  &  12 
Vict.  c.  63,  s.  39,  of  a  member  of  the  town  council 
and  local  board  of  a  borough  for  nondelivery  of 
a  rate-book  in  his  possession,  by  virtue  of  his 
office  as  overseer  and  collector  of  the  borough 
rates,  is  a  civil  and  not  criminal  proceeding, 
being  in  the  nature  of  a  distraint.  The  limitation 
of  six  months  by  s.  11  of  Jervis's  Act  (11  k,  12 
Vict.  c.  43),  will  therefore  not  apply.  Mayer  v. 
Harding,  17  L.  T.  140. 

Semble,  that  such  limitation  will  only  apply 
when  the  object  of  the  proceeding  is  punishment 
and  not  merely  coercion.    Per  Lush,  J.    Ih, 

By  s.  38  of  11  k,  12  Vict.  c.  43,  the  act  is  to 
commence  and  take  effect  seven  weeks  after  its 
passing : — Held,  that  a  complaint,  after  the  act 
came  into  operation,  upon  matter  which  aruee 
before,  was  barred  bys.  11,  though  six  calendar 
months  from  the  time  when  the  matter  of  com- 
plaint arose  had  elapsed  when  the  statute  passed. 
For,  the  act  having  given  time  for  preferring 
any  such  complaint  before  the  limitation  clause 
came  into  operation,  no  such  injustice  resulted 
from  giving  full  csffect  to  s.  11,  as  would  warrant 
the  court  in  putting  upon  it  a  restricted  con- 
struction. Reg,  V.  Leeds  amd  Bradford  By., 
18  Q.  B.  343. 

Persuading  Beamen  to  Desert.]-— A.  had,  on 
the  4th  of  April,  1867,  endeavoured  to  persuade 
0.  not  to  join  his  ship.  O.  did,  however,  return 
to  his  ship,  and  sailed  with  her  next  morning. 
He  did  not  return  till  the  end  of  the  following 
October ;  that  is,  a  period  of  over  six  months 
from  the  commission  of  the  offence  by  A.  An 
information  at  the  instance  of  O.  was  laid  on 
the  14  th  of  November,  which  was  heard  on  the 
19th  of  the  same  month,  before  two  justices, 
when  A.  was  convicted.  The  Merchant  Shipping 
Act,  1854,  8.  257,  which  creates  the  offence,  pro- 
vides that  proceedings  under  it  must  be  com- 
menced within  six  months  after  the  commission 
of  the  offence,  or,  if  either  or  both  the  parties  be 
during  such  time  out  of  the  United  kingdom, 
then  within  two  months  after  they  both  happen 
to  arrive  at  or  be  within  the  same  : — Held,  that 
the  information  was  laid  in  sufficient  time  under 
this  section.  Austin  v.  Olsm,  9  B.  &  S.  46  ;  37 
L.  J.,  M.  C.  34 ;  L.  B.  3  Q.  B.  208  ;  17  L.  T.  537  ; 
16  W.  R.  426. 

Order  for  Payment— Lands  Glauses  Aet.] — 
The  adjudication  of  two  justices  under  the  Lands 
Clauses  Act  (8  &  9  Vict  c.  18),  s.  22,  as  to  the 
value  of  an  interest  in  lands  required  for  the 
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execution  of  an  undertakiDg  within  that  act,  in 
respect  to  which  no  agreement  has  been  come  to 
between  the  promoters  and  the  party  entitled  to 
,  sell  as  to  the  value  thereof,  is  not  an  order  for 
the  payment  of  money  within  11  &  12  Vict.  c.  43, 
8.  11  (Jervis's  Act),  and  the  summons  to  hear 
and  determine  such  question  of  compensation  is 
not  out  of  time  if  issued  after  six  months  from 
the  notice  to  treat  given  by  the  promoters  of  the 
undertaking.  Reg.  v.  ffannay,  44  L.  J.,  M.  G.  27  ; 
31  L.  T.  702  ;  23  W.  R.  164. 

An  order  of  two  justices  under  8  &  9  Vict.  c. 
18,  awarding  compensation  for  damages  done  to 
a  landowner  by  the  construction  of  a  railvray,  is 
within  the  clause  of  the  11  Ac  12  Vict,  c  43.  Reg. 
V.  Leeds  and  Bradford  Ry.,  21  L.  J.,  M.  G.  193  ; 
16  Jur.  817.  8,  C.^  nom.  Edmundson,  In  re,  17 
Q.  B.  67. 


ImproTement  of  Borough — ^Demolition.] 


— The  words  "  order  for  the  payment  of  money 
or  otherwise,"  in  11  &  12  Vict.  c.  43,  s.  1,  include 
orders  of  every  kind  which  a  justice  of  the  peace 
has  authority  to  make.  Moraiit  y.  TayloTj  45 
L.  J.,  M.  C.  78  ;  1  Ex.  D.  188  ;  34  L.  T.  139  ;  24 
W.  R.  461. 

Therefore,  when  a  local  act  for  the  improve- 
ment of  a  borough  provided  that  if  buildings 
should  be  erected  contraiy  to  any  requirement 
by  the  corporation,  the  corporation  might  make 
complaint  thereof  before  a  justice,  who  was 
empowered  to  make  an  order  directing  the 
demolition  of  the  building : — Held,  that  pursuant 
to  11  &  12  Vict.  c.  43,  s.  11,  the  complaint  upon 
which  an  order  for  demolition  was  to  be  founded 
must  be  made  within  six  months  after  the 
completion  of  a  building  erected  contrary  to  the 
provisions  of  the  local  act.    lb. 


Expenses.]— -The  18  &  19  Vict.  c.  122, 


B.  73,  authoiises  the  commissioners  under  that 
act,  in  certain  cases,  to  take  down,  repair,  or 
otherwise  secure,  dangerous  structures,  ana  enacts 
that  the  expenses  incurred  by  them  shall  be  paid 
by  the  owner  of  the  structure.  No  time  for 
making  complaint,  in  respect  of  the  expense,  is 
limited  by  the  act.  Sect.  97  enacts  that  these 
expenses  may  be  recovered  in  a  summary 
manner ;  and  s.  103  enacts  that  expenses  directed 
to  be  recovci*ed  in  a  summary  manner,  may  be 
recovered  in  manner  directed  by  11  &  12  Vict.  c. 
43.  The  commissionera  having  incurred  expense, 
demanded  payment  of  the  owner  of  the  structure, 
who  refused  to  pay  : — Held,  that  the  six  months 
were  to  be  reckoned  from  the  demand  and 
refusal,  not  from  the  incurring  of  the  expense. 
Lahalmondiere  v.  Addison,  1  El.  k  El.  41 ;  28 
L.  J.,  M.  C.  25  ;  6  Jur.  (N.8.)  433. 

In  1854,  permanent  improvementa  were  com- 
pleted by  a  local  board  of  health  upon  premises. 
F.  was  receiver  of  the  rent  of  the  premises, 
appointed  by  the  Gourt  of  Chancery.  In  1853 
and  1854  F.  and  the  local  board  agreed  that  the 
expenses  should  be  raised  by  mortgage,  and 
notice  of  the  sum  was  given  to  F.,  who  paid  30Z. 
in  part  payment.  He  afterwards  ceased  to  be 
receiver,  and  refused  to  pay  the  balance.  A 
demand  of  payment  was  made  upon  him  in  1857, 
and  in  December  he  finally  refused  to  pay.  A 
complaint  was  made  by  the  local  board  before 
justices,  upon  the  19th  January,  1858  : — ^Held, 
that  the  matter  of  complaint  arose  when  notice 
of  the  amount  to  be  raised  by  mortgage  was 
given  to  F.,  and  that  the  information  ought  to 
have  been  laid  within  six  months  from  that  time. 


Eddleston  v.  Franeis,  7  G.  B.  (N.8.)  568  ;  3  L.  T. 
270. 

Seiertion  of  Wife.]— To  constitute  an  offence 
under  5  G^.  4,  c.  83,  s.  4,  there  must  be  a  run- 
ning away  and  deserting  a  wife  or  child,  and  & 
chargeability  to  a  parish  by  reason  of  it.  There- 
fore it  is  sufficient,  if  the  information  is  laid 
within  six  months  of  the  chargeability,  although 
the  running  away  took  pla^  more  than  six 
months  before  the  information  was  laid.  Reeve* 
V.  Yeatei,  1  H.  &  G.  435 ;  31  L.  J.,  M.  G.  241  ; 
8  Jur.  (N.8.)  751 ;  10  W.  R.  779. 

Continuing  Qffonoe.1 — ^A  conviction  for  a  oon> 
tinning  offence  (e.g.  for  acting  contrary  to  a 
dosing  order),  by  which  a  £uly  penalty  ia 
imposed,  is  bad  if  the  number  of  days  exceeds 
the  limit  of  six  months  provided  by  s.  11  of  the 
Summary  Jurisdiction  Act,  1848.  Reg,  v.  8lade, 
Saunders,  Ex  parte,  64  L.  J.,  M.  G.  232  ;  [1895] 
2  Q.  B.  247 ;  15  R.  499  ;  73  L.  T.  343 ;  59  J.  P. 
471. 


Penalty  imposed  in  Advanee.] — By  s.  S 


of  the  Tramways  Orders  Confirmation  Act,  1873,. 
the  promoters  of  a  tramway  were  to  be  subject 
to  a  penalty  not  exceeding  bl,  for  every  day  on 
which'  they  continued  to  omit  to  maintain  and 
keep  in  good  order  and  condition  the  rails  and 
roads  of  their  tramways.  By  an  order  of  justices- 
dated  December  15,  1893,  they  were  fined  52. 
for  not  keeping  the  rails  in  good  condition  and 
repair  on  October  23,  1893,  and  \l,  for  every  day 
on  which  such  act  of  omission  should  continue. 
By  a  subsequent  order  of  justices  of  February  8,. 
1895,  they  were  ordered  to  pay  4202.  for  penalties 
incurred  under  the  order  of  December  15, 1893, 
being  \L  per  day  since  the  date  of  that  order : — 
Held,  that  the  order  of  February  8,  1895,  must 
be  quashed  as  bad  under  s.  11  of  the  Summary 
Jurisdiction  Act,  1848,  and  as  being  founded 
on  an  order  bad  on  the  face  of  it  in  respect  of 
the  continuing  penalty.  Reg,  v.  Strure,  r>l> 
J.  P.  584. 

Computation  of  Time.] — In  computing  the  one 
calendar  month  within  which  complaint  must  be 
made  under  s.  14  of  12  &  13  Vict.  c.  92,  the  day 
on  which  the  offence  was  committed  is  not  to> 
be  included.  RadeUffe  v.  Bartholomew,  61  L.  J.,. 
M.  C.  63 ;  [1892]  1  Q.  B.  161 ;  65  L.  T.  677  ; 
40  W.  R.  63  :  56  J.  P.  262. 


Mandamni — ^Time.] — Justices   dismissed 


an  information  on  the  ground  that  it  was  too 
late.  No  case  wa«  applied  for  within  seven  days. 
Upon  an  application  for  a  mandamus : — Held, 
that  an  application  for  a  case  to  be  stated  was  a 
more  convenient  remedy,  and  the  rale  for  a 
mandamus  was  refused.  Reg,  v.  Wisbeeh  JJ,^ 
54  J.  P.  743. 


E.  APPEAL. 

1.  To  High  Coubt. 

By  Speoial  Caio— Applioation  to  whom.]— An 
application  for  a  rale  calling  upon  justices  to 
shew  cause  why  a  case  should  not  be  stated 
under  20  &  21  Vict.  c.  43,  should  be  made  to  the 
Gourt  of  Queen's  Bench  Division,  and  not  to  the 
Divisional  Court  of  Appeal.  Ellershaw,  In  re, 
Longbottom,  Ex  parte,  45  L.  J.,  M.  G.  163 ;  1 
Q.  B.  D.  481. 
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Semble,  that  a  judge  at  chambers  can  grant  an 
order  upon  justices  to  state  a  case.  Smith,  Ex 
parte,  27  L.  J.,  M.  C.  186. 

Tim*  of  Application  to  state  Caio.] — ^When 
the  last  of  the  three  days  falls  on  a  Sundaj,^.it  is 
to  be  computed  as  one  of  the  days,  and  an  appli- 
cation made  on  the  Monday  is  too  late.  Wynne 
y.  Btnuddetyn,  12  L.  T.  711 ;  18  W.  R.  899.  S.  P., 
Peacock  v.  Beg.,  4  C.  B.  (N.8.)  264 ;  27  L.  J., 
C.  P.  224 ;  6  W.  R.  617. 

Application  fbr  in  Writing— Serrice  thereof.] 
— ^An  application  in  writing  under  s.  88  of  the 
Summary  Jurisdiction  Act,  1879  (42  k  48  Vict, 
c.  49),  and  r.  18  of  the  Summary  Jurisdiction 
Rules,  1886,  for  the  justices  to  state  a  case  for 
the  opinion  of  the  Queen's  Bench  Diyision,  must 
be  served  on  all  the  justices  constituting  the 
Court  of  Summary  Jurisdiction,  and  it  is  not 
sufficient  to  serve  it  on  two  of  them  only  ;  and 
under  such  circumstances  the  superior  court 
has  no  jurisdiction  to  hear  the  appeal.  Westviwre 
V.  Paine,  60  L.  J.,  M.  C.  89  ;  [1891]  1  Q.  B.  482  ; 
64  L.  T.  5.-) ;  39  W.  R.  468  ;  17  Cox,  C.  C.  244 ; 
55  J.  P.  440. 

Under  Summary  Jurisdiction  Act,  1879,  §.  88.] 
— ^A  court  of  summary  jurisdiction  has  no  power 
to  state  a  special  case  under  the  Summary  Juris- 
diction Act,  1879  (42  &  43  Vict.  c.  49),  s.  38, 
unless  an  application  has  been  made  to  the  court 
in  writing,  and  unless  a  copy  of  such  application 
has  been  left  with  the  clerk  of  the  court  within 
seven  days  from  the  date  of  the  proceeding  to 
be  questioned,  according  to  the  Summary  Juris- 
diction Rules,  1886,  r.  18.  South  Staffordehire 
Waterworks  Co,  v.  Stone,  56  L.  J.,  M.  C.  122 ;  19 
Q.  B.  D.  168 ;  57  L.  T.  368 ;  86  W.  R.  76 ;  16 
Cox.  C.  C.  300  ;  51  J.  P.  662. 

When  justices  stated  a  case  under  20  &  21 
Vict.  c.  43,  they  may  be  taken  to  have  stated  it 
under  all  their  powers,  including  those  of  42  &  48 
Vict,  c  49.  BochdaU  Building  Society  v.  Booh- 
dale  Corporation,  51  J.  P.  134. 

Oral   Demand  —  Serrice  of  Votice   on 

Clerk.]  —  There  is  no  right  of  appeal  from 
justices  by  case  stated  under  the  Summary  Juris- 
diction Act,  1879,  s.  88,  unless  the  directions  of 
the  rules  made  under  that  section  with  regard  to 
the  mode  of  application  for  a  case  have  been 
observed.  Therefore  in  a  case  where  no  notice 
of  application  for  the  case  in  writing  had  been 
given  to  the  justices  making  the  order  appealed 
against,  though  a  notice  of  application  in  writing 
hod  been  served  on  their  clerk : — Held,  that 
there  was  no  power  to  state  a  case,  and  that  the 
appeal  must  oe  dismissed.  South  Staffordshire 
Wateruxyrks  Co.  v.  Stone  (19  Q.  B.  D.  168), 
approved  and  followed.  LooMart  v.  St.  Albans 
Corporation,  57  L.  J.,  M.  C.  118 ;  21  Q.  B.  D. 
188 ;  86  W.  R.  800 ;  52  J.  P.  420— C.  A. 


<( 


Person  Aggrieved  " — Leaving  Package 
on  Footway  in  Metropolii — Freeholder.] — In  the 
metropolis,  a  tenant  of  D.  left  a  package  on  the 
pavement  of  a  court  (in  the  city)  141  feet  long 
and  25  feet  wide,  with  two  foot-pavements,  and 
was  charged,  under  80  &  81  Vict.  c.  184,  s.  6, 
with  leaving  the  package  longer  than  necessary. 
D.,  the  freeholder,  contended  that  the  court  was 
private  property  for  the  sole  use  of  the  tenants, 
and  was  not  a  street.  On  the  tenant  being  con- 
victed : — Held,    that    D.    was  not    "  a   person 


aggrieved,**  and  was  not  entitled  to  have  a 
special  case  stated  under  42  &  48  Vict  c.  49, 
s.  33.    Drapers  Co.  v.  Sadden,  67  J.  P.  200. 

When  Granted.] — Justices  are  not  bound  to 
state  a  case  when  the  application  discloses  no 
point  on  which  a  case  ought  to  be  granted. 
Meg.  V.  Butlandshire,  JJ.,  18  L.  T.  722. 

The  court  will  not  entertain  an  appeal  from  a 
decision  of  a  magistrate,  upon  a  question  of  fact. 
Neuman  v.  Baker,  8  C.  B.  (N.8.)  200. 

Justices  under  20  &  21  Vict.  c.  43,  are  not 
bound  to  state  and  sign  a  case  on  demand  unless 
they  think  that  it  involves  some  doubtful  or 
difficult  point  of  law.  Crick  v.  Crick,  6  W.  R. 
594. 

The  court  refused  a  rule  to  justices,  ordering 
them  to  state  a  special  case  for  the  opinion  of 
the  court  when  the  objection  was  that  they  had 
improperly  received  evidence.  To  enable  the 
court  to  interfere  it  must  appear  that  the 
determination  of  the  justices  was  wrong.  Beg. 
V.  Macclesfield  JJ.,  2  L.  T.  852. 

Where  a  power  is  given  to  justioee  to  determine, 
it  is  final  unless  an  appeal  is  expressly  given. 
Parson  v.  Blandy,  Wightw.  22. 

The  129th  section  of  the  Metropolitan  Manage- 
ment Act,  1855,  provides  that  the  justices* 
decision  as  to  what  is  or  what  is  not  trade  refuse, 
shall  be  final  and  conclusive.  A  metropolitan 
police  magistrate  decided  that  ashes  and  clinkers 
from  furnaces  which  supplied  an  hotel  with 
electric  light  were  not  traae  refuse,  and  that  the 
parish  vestry  was  bound  to  remove  them  without 
payment.  He  refused  to  state  a  case,  on  the 
ground  that  the  question  was  one  of  fact  alone 
and  not  of  law : — ^Held,  that  the  magistrate  was 
bound  to  state  a  case.  Beg.  v.  Bridge,  59  L.  J., 
M.  C.  49 ;  24  Q.  B.  D.  609 ;  62  L.  T.  297 ;  88 
W.  R.  464  ;  17  Cox,  C.  C.  66  ;  54  J.  P.  629. 

Where   Formal   Determination.]  —  No 

case  can  be  stated  under  20  &  21  Vict.  c.  43,  for 
the  opinion  of  one  of  the  superior  courts,  unless 
the  determination  of  the  parties  was  upon  an 
information  or  complaint ;  and  therefore,  where 
an  application  was  mode  to  justices  for  a  certifi- 
cate for  a  licence  to  keep  a  beerhouse,  and  upon 
their  refusal  a  case  was  demanded  and  stated 
under  this  act : — Held,  that  no  such  case  could 
be  stated.  Garatty  v.  Potts,  23  L.  T.  410 ;  19 
W.  R.  127. 

An  appeal  lies  where  the  justices  have  dis- 
missed the  information  or  complaint.  Davys  v. 
Dowlas,  4  H.  &  K.  180 ;  28  L.  J.,  M.  C.  193  ;  7 
W.  R.  327. 

On  an  information  before  justices  at  petty 
sessions,  the  evidence  was  partly  heard,  when  on 
objection,  the  justices  decided  that  they  had  no 
jurisdiction,  because  one  of  them  was  interested 
in  the  subject-matter,  and  they  stopped  the 
further  hearing.  They  then  granted  a  case  for 
the  opinion  of  a  superior  court,  as  to  whether 
such  justice  was  interested  or  not : — Held,  that 
it  was  not  competent  to  grant  such  a  case, 
because  there  had  been  no  hearing  and  determi- 
nation of  the  information  or  complaint.  Wake- 
field  Local  Board  v.  Weet  Biding  and  Grimsby 
By.,  6  B.  &  S.  794 ;  35  L.  J.,  M.  C.  69  ;  10  Cox, 
C.  C.  162. 

Point  not  Bailed.] — ^A  magistrate  cannot 

refuse  to  state  a  case  on  a  point  which,  though 
it  has  not  been  formally  raised  before  him,  goes 
to  the  root  of  the  whole  matter,  and  must  have 
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been  considered  by  him  in  determining  the  caae. 
Markham,  Ese  vaHe,  21  L.  T.  748 ;  18  W.  R. 
258. 

Jnriidiotlon  to  0nuit.]  —  The  power  of 
appeal  to  the  quarter  sessions  given  by  20  &  21 
vict.  c.  83,  does  not  take  away  the  jurisdiction 
of  a  magistrate  under  20  &  21  Vict.  c.  43,  to 
state  a  case  under  that  act  for  the  opinion  of  a 
superior  court  on  a  point  of  law  arising  under 
20  &  21  Vict  c.  83.  Steele  t.  JSrannan,  41 
L.  J.,  M.  C.  85  ;  L.  R.  7  C.  P.  261 ;  26  L.  T. 
609  ;  20  W.  R.  607. 


Of  Alderman.] — The  power  of  an  alder- 


man to  state  a  case  under  20  &  21  Vict.  c.  43,  is 
not  taken  away  by  the  Metropolitan  Building 
Act  (18  &  19  Vict.  c.  122),  s.  106.  Power  v. 
Wigmore,  L.  R.  7  C.  P.  386  ;  27  L.  T.  148. 


Yaeoination.] — ^A  special  case  may  be 


stated  by  justices  for  ttie  opinion  of  the  High  Court 
upon  an  order  made  by  them  to  procure  vaccina- 
tion of  a  child.  Holloway  v.  Chster,  66  L.  J., 
Q.  B.  293 ;  [1897]  1  Q.  B.  347  ;  76  L.  T.  57  ;  46 
W.  R.  319  ;  18  Cox,  C.  C.  487  ;  61  J.  P.  218. 


Under   Publie  Health  Aots.]  —  Where 


application  was  made  to  justices  under  s.  305 
of  the  PubHc  Health  Act,  1875  (38  &  39  Vict, 
c.  65),  for  an  order  authorising  the  entry,  for 
the  purposes  of  that  act,  of  a  local  authority 
upon  the  lands  of  a  person  who  had  refused  to 

Sennit  such  entry,  and  the  justices  after  hearing 
eclined  to  make  an  order : — Held,  that  the 
justices  had  no  power  to  state  a  case  under 
20  &  21  Vict.  c.  43,  s.  2,  their  decision  not  being 
the  determination  of  a  complaint  within  that 
section,  and  the  application  being  one  wholly 
within  their  jurisdiction  to  grant.  I>igs  Urban 
Sanitary  Authority  v.  Aldrich^  46  L.  J.,  M.  C. 
183  ;  2  Q.  B.  D.  179  ;  36  L.  T.  663. 

If  a  party  charged  with  obstructing  the  works 
of  a  local  board  of  health  sets  up  the  defence  of 
an  assertion  of  a  private  right,  the  justices, 
under  such  circumstances,  are  not  warranted  in 
refusing  as  frivolous  an  application  to  state  a 
case.    Reg,  v.  Pollard,  14  L.  T.  599. 


Bate   under    Pnblie    Health  Aet]  — 


Justices,  sitting  as  a  court  of  summary  juris 
diction  to  hear  an  application  to  enforce  payment 
of  rates  under  s.  256  of  the  Public  Health  Act, 
1875,  have  power  to  state  a  case  in  respect  of 
matters  arising  out  of  such  application  under 
s.  33  of  the  Summary  Jurisdiction  Act,  1879. 
Sandgate  Local  Board  v.  Pledge^  14  Q.  B.  D. 
730  ;  52  L.  T.  546 ;  33  W.  R.  565 ;  49  J.  P. 
342. 

Surcharge  by  Surveyor.] — ^A  refusal  by 

justices  to  make  an  order  for  the  disallowance 
of  a  paiticular  item  in  the  accounts  of  a  sur- 
veyor of  highways,  is  ground  for  an  appeal. 
Townsend  v.  Bead,  30  L.  J.,  M.  C.  223  ;  10  C.  B. 
(N.8.)  308  ;  4  L.  T.  447  ;  9  W.  R.  659. 

Highway  Bate.] — ^An  appeal  does  not 

lie  upon  the  refusal  of  justices  to  issue  a  sum- 
mons to  enforce  payment  of  a  highway  rate, 
on  the  ground  that  the  land  assessed  was  not 
liable  to  highway  rates.  Walker  v.  G,  W,  By, 
2  El.  &  El.  325  ;  29  L.  J.,  M.  C.  107. 


VaUdity  of  Paving  Bate.]  —  D. 

assessed,  under  11  &  12  Vict.  c.  63,  to  a  spi 
district  rate,  which  was  good  upon  the  UM 
it,  and  had  not  been  appealed  against.  X 
a  summons  for  nonpayment,  he  objected  : 
the  rate,  which  was  for  paving,  was  invalid 
the  ground  that  paving  was  not  a  work  i 
permanent  nature,  within  the  meaning  of  a. 
— Held,  upon  a  case  stated  by  justices,  that 
justices  were  not  justified  in  inquiring  wheH 
the  rate  was  invalid  upon  a  ground  which 
matter  of  appeal  to  the  quarter  sessions,  \ 
that  they  ought  to  have  issued  their  warn 
Luton  Local  Board  v.  Davit,  2  EL  &  £1.  6 
29  L.  J.,  M.  C.  173  ;  6  Jur.  (N.8.)  580  ;  2  I* 
172;  8W.  R.  411. 


Poor  Bate.]— By  6  &  7  Will.  4,  a 


s.  6,  justices  hold  special  sessions  to  hear  obj 
tions  to  the  poor  rate  on  the  ground  of  inequali 
unfairness,  or  incorrectness  in  the  valuatk 
and  their  decision  lis  binding,  unless  notice 
appeal  to  the  quarter  sessions  is  given  witl 
fourteen  days : — Held,  that  a  case  could  not 
stated  upon  the  application  of  a  party  c 
satisfied  with  their  decision.  Wheeler  v.  B\ 
mingt&n  Overseers,  29  L.  J.,  M.  C.  175,  n.  ;  6  J 
(N.8.)  698  ;  2  L.  T.  171 ;  8  W.  R.  412. 

On  a  summons  before  justices  to  enforce 
contribution  order  under  2  &  3  Vict.  c.  84,  s. 
it  was  objected  that  the  section  was  retrospc 
tive  only,  and  that  the  balance  from  the  pari 
to  the  union  was  not  within  it : — Held,  that 
case  upon  this  objection  could  not  be  state 
Sparrow  v.  Impington  Overseers,  6  Jur.  (N.J 
953. 


Sewers   Bate.]  —  At   the    hearing   I 


justices  of  an  information  laid  against  A.  t 
nonpayment  of  a  sewers  rate  to  which  he  hs 
been  assessed  by  commissioners  acting  under 
local  act,  which  incorporated  the  11  &  12  Vic 
c.  63,  he  disputed  his  Hability  to  the  rate,  on  tl 
ground  that  the  premises  in  respect  of  which  1 
was  rated  were  drained  by  a  private  sewer,  an 
derived  no  benefit  from  the  sewers  under  tl 
control  of  the  commissioners.  The  ju8tic< 
made  an  order  upon  him  to  pay  the  rate,  ao 
refused  his  application  to  them  to  state  a  caj 
for  an  appeal  from  their  decision  : — Held,  the 
the  justices  were  right  in  their  refusal ;  for  tha 
20  &  21  Vict.  c.  43,  was  inapplicable,  since  a 
appeal  against  the  order  of  the  justices  would  i 
eitect  be  an  appeal  against  the  rate;  whic 
appeal,  by  s.  135  of  the  11  &  12  Vict,  c  63,  la 
only  to  the  quarter  sessions.  Btfg,  v.  GUtueestet 
shire  JJ.,  2  El.  k  El.  420.  S,  C,  nom.  Beg,  ^ 
Newman,  29  L.  J,,  M.  C.  117;  6  Jur.  (N.a 
293. 

A  special  case  under  s.  33  of  the  Summar 
Jurisdiction  Act,  1879,  may,  by  the  operation  c 
s.  7  of  the  Summary  Jurisdiction  Act,  1884,  ani 
notwithstanding  s.  10  of  the  latter  act,  b 
stated  by  a  justice  sitting  to  hear  a  proceodin, 
for  the  recovery  of  a  sewers  rate  under  s.  194  o 
the  City  of  London  Sewers  Act,  1848.  Beg,  i 
London  Corporation,  57  L.  T.  491 ;  62  J.  I 
70. 

Benefit  Sooiety.] — ^The  decision  of  justice 

under  21  &  22  Vict.  c.  101,  s.  6,  of  a  disput 
which  had  been  referred  to  them,  pursuant  t 
one  of  the  rules  of  a  benefit  society,  is  a  determi 
nation  of  a  complaint  which  the  justices  hav< 
power  to  determine  in  a  summary  manner,  an( 
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they  ought,  on  application  by  the  nnsuccessful 
party,  to  state  a  case.  Beg,  v.  Zamharde,  L.  B. 
1  Q.  B.  888  ;  14  W.  B.  680.  S.  (Z,  nom.  Watts 
V.  Xe7d  JJ.,  35  L.  J.,  M.  C.  190  ;  14  L.  T.  448. 
Overrnled  by  CaUaghan  v.  Doltoin,  88  L.  J., 
M.  C.  110 ;  L.  B.  4  0.  P.  288  ;  21  L.  T.  827 ;  17 
W.  B.  783. 


Private  Aet — **  Court  of  Bnminmry  Jnrii- 


diction."] — Justices  sitting  in  special  or  petty 
sessions,  and  hearing  and  determining  an  appeal 
from  "  the  deputies  "  under  s.  46  of  the  Freemen 
of  the  Borough  of  Leicester  Act,  1845,  form  a 
*•  court  of  summary  jurisdiction"  within  the 
Interpretation  Act,  1889,  s.  13,  sub-s.  11,  from 
which  an  appeal  by  si)ecial  case  under  s.  33  of 
the  Summary  Jurisdiction  Act,  1879,  lies  to  the 
High  Court  of  Justice.  Leicester  Freemen  v. 
Hewitt,  62  L.  J.,  M.  C.  61  ;  5  B.  211  ;  68  L.  T. 
201 ;  57  J.  P.  344. 


Befusal  of  Benewal  of  Lioonoe.] — Query, 


whether  justices  acting  as  licensing  justices  haye 
power  to  state  a  case  under  s.  33  of  the  Summary 
Jurisdiction  Act,  1879.  See  Reg.  v.  Olamorgan' 
shire  JJ.,  61  L.  J.,  M.  C.  169 ;  [1892]  1  Q.  B. 
621 ;  66  L.  T.  444  ;  40  W.  B.  436  ;  56  J.  P.  437 
— C.  A.  Boulter  v.  Xent  JJ.,  66  L.  J.,  Q.  B. 
787  ;  ri897]  A.  C.  556  ;  77  L.  T.  288  ;  46  W.  B. 
114  ;  01  J.  r.  632— H.  L.(E.) 


Separation  Order — ^Husband  and  Wife.] 


— There  is  no  power  to  state  a  case  for  the 
opinion  of  the  Queen^s  Bench  Diyision  on  an 
application  by  a  wife  for  an  order  under  s.  4  of 
the  Summary  Jurisdiction  (Married  Women) 
Act,  1895.  Manders  y.  Manders,  66  L.  J.,  Q.  B. 
296 ;  [1897]  1  Q.  B.  474  ;  45  W.  B.  287 ;  61 
J.  P.  105. 

From  Quarter  Seieioni.] — Upon  an  application 
to  enter  and  respite  an  appeal,  the  quarter 
sessions  haye  no  power  to  state  a  special  case  ; 
and  the  Court  of  Queen's  Bench  will  take  no 
notice  of  the  facts  of  a  case  so  stated.  Beg,  v. 
Z.  ^  N,  W,  By,,  43  L.  J.,  M.  C.  57 ;  L.  B.  9 
Q.  B.  153  ;  29  L.  T.  840  ;  22  W.  B.  324. 

The  quarter  sessions  granted  an  application  to 
enter  and  respite  appeals  against  poor-rates, 
subject  to  a  case  for  the  opinion  of  the  Court  of 
Queen's  Bench.  The  court  heard  the  arguments, 
but,  after  consideration,  and  although  no  objec- 
tion was  raised  by  either  side,  declined  to  express 
an  opinion  in  a  case  reserved  on  such  an  order. 
lb. 

The  court  has  no  jurisdiction  to  review  the 
judgment  of  a  court  of  quarter  sessions,  unless 
there  is  a  case  sent  up  for  their  consideration. 
Bex  Y.  Oamarvon  JJ,,  4  B.  &  Aid.  86  ;  22  B.  B. 
636. 

The  court  will  take  no  cognizance  of  a  special 
case  reserved,  upon  the  trial  of  an  indictment  at 
the  sessions.  Bex  v.  Salop,  13  East,  95 ;  12 
B.  B.  307. 

By  5  &  6  WiU.  4,  c.  76,  s.  90,  councils  of  cor- 
porate boroughs  are  empowered  to  make  by- 
laws. By  8.  91,  offences  against  such  by-laws 
may  be  punished  by  summary  conviction.  By 
s.  132,  the  writ  of  certiorari  is  taken  away.  The 
recorder,  upon  an  appeal  against  such  a  convic- 
tion for  an  offence  against  a  by-law,  having, 
with  the  consent  of  the  parties,  stated  a  case 
and  referred  as  the  only  question  for  the  Court 
of  Queen's  Bench   to  determine,  the  question 


whether  the  facts  amounted  to  an  offence  within 
the  by-law,  and  the  court  having  granted  a  cer- 
tiorari to  bring  up  the  case : — Held,  that,  by 
virtue  of  the  consent  of  the  parties,  the  court 
might  receive  the  case,  and  determine  the  ques- 
tion, although  the  writ  of  certiorari  was  taken 
away.  Beg,  v.  IHeken»m,  7  EL  &  Bl.  831  ;  2^ 
L.  J.,  M.  C.  204  ;  3  Jur.  (N.8.)  1076  ;  6  W.  B.  654. 
The  court  has  power  to  entertain  a  special 
case  sent  by  the  quarter  sessions  for  their  opmion, 
they  having  confirmed  a  conviction  appealed 
against  under  5  &  6  Vict.  c.  99,  s.  21,  subject  to 
the  opinion  of  the  court.  Beg.  v.  Handley,  ^ 
L.  T.  827. 

Beeeption  of  Evidenoe.] — ^The  Court  of  Queen*» 
Bench  has  jurisdiction  to  review  the  decision  of 
a  court  of  quarter  sessions  as  to  whether  sufficient 
search  has  been  made  for  a  document  to  render 
secondary  evidence  of  it  receivable.  Beg.  v. 
HincUey  Inhahitants,  3  B.  &  S.  885 ;  32  L.  J.,. 
M.  0. 158  ;  9  Jur.  (N.8.)  1,054  ;  8  L.  T.  270  ;  11 
W.  B.  663. 

Where  the  sessions  have  decided  that  sufficient 
search  had  not  been  made  for  an  agreement  to> 
let  in  secondary  evidence  of  its  contents,  the 
court  will  not  interfere  with  their  decision,  unless 
it  sees  clearly  that  the  sessions  were  wrong. 
Beg.  V.  Saffron  Hill,  Liberty,  1  El.  &  Bl.  93  ;  22^ 
L.  J.,  M.  C.  22. 

Where  it  is  the  practice  of  the  sessions  to  allow 
an  appeal  to  be  entered  against  an  order  of 
removal,  on  filing  a  copy  of  the  order,  the  juris- 
diction of  the  sessions  to  try  the  appeal  cannot 
be  disputed  on  the  ground  that  the  copy  has  been 
taken  as  evidence  without  accounting  for  the 
original.  Beg.  v.  Townstall,  2  G.  &  D.  682  ;  3- 
Q.  B.  357  ;  12  L.  J.,  M.  C.  72  ;  7  Jur.  463. 

When  the  quarter  sessions  have  improperly 
decided  against  an  appeal  on  a  preliminary  objec- 
tion, the  court  will  grant  a  mandamus  to  them  to 
enter  continuances  and  hear  the  appeal ;  but 
where  an  objection  has  been  made  during  the- 
trial  of  an  appeal,  to  the  reception  of  a  particular- 
piece  of  evidence,  and  the  sessions  have  held  such 
objection  valid,  in  consequence  of  which  the 
appeal  has  been  dismissed,  the  court  will  not 
interfere  unless  the  sessions  send  up  a  case.  Bev 
V.  Frieston,  6  B.  &  Ad.  697. 

Entering  into  Beoogniianoes.] — Where  jus- 
tices convict,  and,  upon  being  immediately 
thereupon  applied  to  for  a  case,  accede  at  once, 
it  is  sufficient  that  the  appellant  enters  into  a 
recognizance  within  three  days  from  the  deter- 
mination and  before  a  case  is  stated  and  delivered 
to  him,  though  the  recognizance  is  not  entered 
into  "  at  the  time  of  making  such  application." 
Chapman  v.  Bobijison,  1  EL  &  £1.  25  ;  28  L.  J.,. 
M.  C.  30  ;  5  Jur.  (N.8.)  434. 

The  recognizance  need  not  be  given  within 
the  three  days  mentioned  in  s.  2  ;  it  is  enough  if 
this  is  done  before  the  case  is  given  out  by  the- 
justices.  Stanhope  v.  Thersby,  1  H.  &  B.  459  ; 
35  L.  J.,  M.  C.  182  ;  L.  B.  1  C.  P.  423  ;  12  Jur.. 
(N.8.)  374  ;  14  L.  T.  332 ;  14  W.  B.  651. 

Application  to  justices  to  state  a  case  was 
made  on  September  21, 1893.  The  case  was  not 
stated  till  December  20  following,  and  the  appel- 
lant did  not  enter  into  his  recognizance  tilL 
December  21  : — Held,  that  there  had  been  no 
compliance  with  rule  18  of  the  rules  of  1886 
under  the  Summary  Jurisdiction  Act,  1879. 
Walher  v.  Delaeombe^  63  L.  J.,  M.  0.  77  ;  58  J.  P.. 
88. 
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Company  Appellant.] — ^Where  a  limited 

company  appeals  against  a  decision  of  justices, 
the  recognizance  required  by  s.  3  of  the  Sum- 
mary Jurisdiction  Act,  1857,  before  a  case  is 
stated,  may  be  entered  into  by  a  director  or 
member  of  the  company.  Southern  Gmntiei 
Deposit  Banhy,  Boaler,  15  R.  566  ;  73 L.  T.  155  ; 
59  J.  P.  536. 

Bespondtnt  to  Caie— Sefkital  of  LicenceJ — 
'Where  a  case  was  stated  under  42  &  43  Vict 
•c.  49, 8. 33,  in  reference  to  the  refusal  of  a  licence, 
the  superintendent  of  police  of  the  division,  who 
had  appeared  to  oppose  the  licence  before  the 
justices,  and  to  whom  notice  in  writing  of  the 
Appeal  had  been  given  by  the  appellant,  in 
accordance  with  20  &  21  Vict.  c.  43,  s.  2,  was 
rightly  constituted  respondent.  Price  v.  Jamet^ 
61  L.  J.,  M.  C.  203 ;  [1892]  2  Q.  B.  428 ;  67  L.  T. 
543 ;  41  W.  R.  57 ;  56  J.  P.  471—0.  A. 

Railway  Company.] — In  a  case  stated 


with  reference  to  the  offence  of  placing  stones 
on  a  railway  and  thereby  obstructing  the  free 
passage  of  the  same,  the  person  legging  the 
compUiint  is  rightly  constituted  respondent. 
RoherU  v.  Preeton,  9  C.  B.  (N.8.)  208. 

Sendee  of  Caie  and  of  Hotiee  of  Appeal.] — 
The  sending  notice,  with  a  copy  of  the  case, 
to  the  respondent,  is  a  condition  of  the  right  to 
appeal.  Woodhoute  v.  Wood^  29  L.  J.,  M.  C.  149 ; 
«  Jur.  (N.B.)  421 ;  1  L.  T.  59. 

Service  upon  the  lesptondent  of  a  copy  of  the 
•case  stated  for  the  superior  court  is  not  sufficient 
notice  of  appeal  under  20  &  21  Vict.  c.  43,  s.  2  ; 
notice  in  writing  of  the  appeal  should  be  given. 
IMle  V.  Donnelly,  Ir.  R.  5  C.  L.  1. 

The  notice  of  appeal,  together  with  a  copy  of 
the  case,  must  be  given  to  the  respondent  before 
the  case  is  transmitted  to  the  superior  court. 
Ashdown  v.  CuHis,  31  L.  J.,  M.  C.  216;  8  Jur. 
<N.8.)  511 ;  6  L.  T.  331 ;  10  W.  R.  667. 

A  case  was  delivered  to  an  appellant  on  the 
7th  February.  On  the  8th  he  transmitted  it  to 
the  crown  office,  and  on  the  same  day  sent  by 
post  to  the  respondent  a  notice  of  appeal,  with  a 
•copy  of  the  case,  which  was  received  in  due 
•course  of  post  on  the  9th : — Held,  that  the 
notice  of  appeal,  with  a  copy  of  the  case,  was 
^given  too  late.    lb. 

The  respondent  not  being  to  be  found,  notice 
of  appeal  and  a  copy  of  the  case  were  served  on 
the  attorney  within  three  days  after  the  appel- 
lant received  the  case,  and  they  afterwards,  and 
before  hearing,  came  to  his  hand: — ^Held,  a 
:sufficicnt  compliance  with  the  statute.  Syred 
V.  Carruthers,  El.  Bl.  &  El.  469;  27  L.  J.,  M.  0. 
:273 ;  4  Jur.  (N.8.)  949 ;  6  W.  R.  595. 

By   8.   2  of  the  Summary  Jurisdiction  Act, 

1857  (20  &  21  Vict.  c.  43),  it  is  provided  that 

"the  appellant  shall  within  three  days  after 

receiving  such  case  transmit  the  same  to  the 

-court   named  in    his  application,  first    giving 

notice  of  such  appeal  with  a  copy  of  the  case 

.  .  .  to  .  .  .  the  respondent.**     The   appellant 

•entered  a  special  case  stated  by  justices  under 

the  above  section,  and  on  the  following  day  sent 

.  a  copy  of  the  case  and  notice  of  appeal  to  the 

respondent: — Held,  that  the  section    had  not 

been  complied  with,  and  that  the  case  must  be 

:  struck  out.    Edwarde  v.  Bobertt,  60  L.  J.,  M.  C. 

6 ;  [1891]  1  Q.  B.  302 ;  55  J.  P.  439. 

.  Copy  sent  to  Bespondenti'  Solioitori  and  not 
-.to  Bespondenti.] — ^An  appeal  from  justices  was 


brought  by  way  of  case  stated.  A  copy  of  t 
case  had  been  sent  by  the  appellants  to  1 
respondents*  solicitors,  but  not  to  the  respondei 
themselves  : — Held,  that  the  provisions   of 

2  of  20  &  21  Vict,  c  43  (which  requires  that 
copy  of  the  case  shall  be  sent  to  the  respondei 
had  not  been  complied  with,  and  that  theref( 
the  court  could  not  hear  the  appeaL  IfUl 
WrigU,  60  J.  P.  312. 

Waiver.]— By  20  &  21  Vict.  c.  43,  t 

transmitting  the  case  to  the  court,  and  t 
giving  notice  with  a  copy  of  the  case  to  t 
respondent  within  the  time  named,  are  conditic 
precedent  to  the  right  of  the  appellant  to  ha 
the  case  heard  ;  and  an  objection  arising  from  t 
omission  to  do  so  cannot  be  waived.  Morgan 
EduHirde,  5  H.  &  N.  415 ;  29  L.  J.,  M.  0.  108 ; 
Jur.  (N.s.)  379. 

Tranimitiion  of  Case.^ — A  party  convicted 
justices,  on  an  information,  applied  to  them  1 
a  case  for  a  superior  court.  The  case  w 
delivered  by  the  justices'  clerk  to  the  appcUan 
attorney  on  the  3Ist  December,  1862,  who  ga 
notice  of  appeal  and  a  copy  to  the  op]X)S] 
attorney  ;  and  on  the  Ist  January,  1863,  scut  1 
post  the  original  to  his  London  agent,  to 
lodged  in  court.  The  London  agent  received  t 
case  the  next  day,  but  did  not  lodge  it  until  t 
10th : — Held,  thit  the  case  had  not  been  du 
transmitted  to  the  court.    BanJa  v.  Goodwi 

3  B.  t  S.  648 ;  32  L.  J.,  M.  0.  87 ;  9  Jur.  (N.j 
891 ;  7  L.  T.  740 ;  11  W.  R.  309. 

After  a  case  has  been  stated  and  signed  by  t 
justices,  and  delivered  to  the  appellant,  it  becom 
wholly  inoi)erative,  and  no  appeal  can  be  hx 
upon  it,  unless  the  appellant  transmits  it  to  t! 
court  within  three  days  after  he  has  received 
from  the  justices.  If  after  the  expiration  of  tl 
three  days  the  case  remains  in  the  appeUam 
hands,  and  he  takes  it  back  to  the  justices,  ti 
justices  have  no  power  of  amending  it;  and 
they  do  so  in  fact,  the  appellant  does  not  gain 
further  period  of  three  days  from  the  date  of  t] 
amendment  for  transmitting  the  case  to  the  coui 
^GUmcegter  Local  Board  v.  Chandlery  32  L.  < 
M.  0.  66 ;  7  L.  T.  723. 

Sunday  is  to  be  included  in  the  three  da; 
within  which,  after  receiving  a  case,  the  appella] 
is  to  transmit  it  to  the  court  named  in  his  app! 
cation.  Pennell  v.  Uxhridge  Overseers,  31  L. « 
M.  0.  92 ;  8  Jur.  (N.S.)  99 ;  6  L.  T.  685 ;  : 
W.  R.  319. 

An  appellant's  London  attorneys  instructed 
country  attorney  to  appear  for  the  appellant  ) 
the  hearing  before  the  justices  in  the  countr 
The  appellant  himself  applied  to  the  justices 
state  and  sign  a  case.  A  case  being  granted, 
was  sent  to  the  country  attorney : — Held,  th: 
the  three  days  must  be  calculated  from  the  tio 
the  country  attorney  received  it.    lb. 

An  appellant  having  applied  to  justices  to  sta 
a  case,  received  the  case  from  them  on  Go( 
Friday,  and  transmitted  it  to  the  proper  cou 
on  the  foUowing  Wednesday : — Held,  theit,  as  tl 
offices  of  the  court  were  closed  from  Friday  unt 
Wednesday,  the  appellant  had  transmitted  tl 
case  as  soon  as  it  was  possible  to  do  so,  and  ther 
fore  had  sufficiently  complied  with  the  requir 
ments  of  the  statute,  which  directs  that  the  cat 
shall  be  transmitted  by  the  appellaot  withi 
three  days  after  he  has  received  it.  Mayer  ' 
Harding,  9  B.  &  8.  27,  n. ;  L.  R.  2  Q.  B.  410;  1 
L.  T.  429 ;  15  W.  R.  816 
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A  case  stated  by  justices  under  s.  2  of  the 
Summary  Jurisdiction  Act,  1857,  and  s.  33  of 
the  Summary  Jurisdiction  Act,  1879,  must,  in 
order  to  satisfy  the  provisions  of  s.  2  of  the 
former  act,  be  lodji^  at  the  crown  office  within 
three  days  after  its  receipt  by  the  appellant. 
Atpinall  y.  Sutton,  63  L.  J.,  M.  C.  205 ;  [1894]  2 
Q.  B.  349 ;  10  R.  465 ;  58  J.  P.  622. 

Time  of  Delivery  by  Jnitleei  —  Conditlcn 
jpreeedent.]  —  The  appellant  demanded  from 
justices  a  special  case  under  s.  33  of  the 
Summary  Jurisdiction  Act,  1879,  on  September 
29.  On  getting  a  draft  case,  he  asked  for 
alterations,  and,  without  any  fault  on  his  part, 
the  case  was  not  finally  stated  till  February  19, 
when  he  duly  lodged  the  case  in  the  crown  office. 
The  respondents  moved  to  strike  out  t^e  case  as 
it  had  not  been  stated  within  three  months, 
pursuant  to  rule  18  of  the  Summary  Jurisdiction 
Bules,  1886 : — Held,  that  the  three  months  for 
stating  the  case  were  not  a  condition  precedent, 
l)ut  only  directory,  and  the  court  had  jurisdiction 
to  hear  the  case.  Hughet  v.  Watertree  Loe^ 
Board,  58  J.  P.  654. 

SetUing:  Caee.] — Where  it  has  been  referred 
to  the  chairman  at  sessions  to  state  a  case,  and  a 
•case  has  afterwards,  on  certiorari,  been  returned 
to  the  court  by  the  clerk  of  the  peace,  purporting 
to  be  signed  by  the  chairman,  the  court  wHl  not 
■send  it  bock  to  be  restated,  or  quash  the  certiorari, 
•on  the  ground  of  the  chairman  having  said  that 
he  did  not  recollect  signing  the  case,  and  upon  a 
suggestion  by  the  attorney  for  one  of  the  litigating 
parties,  in  an  affidavit,  that  such  case  does  not 
agree  with  the  facts  proved,  and  that  deponent 
"believes  the  chairman  did  not  settle  the  case. 
ResD  V.  Matloeh,  5  B.  &  Ad.  883. 

Special  cases  should  be  drawn  by  counseL 
Jtex  V.  Woolpit,  5  K.  &  M.  526  ;  1  H.  &  W.  483. 

Form.] — The  quarter  sessions  should  state  the 
•conclusion  of  fact  which  they  draw  from  the 
•evidence,  and  not  the  evidence  itself.  Bern  v. 
St,  Cuihberty  WelU,  3  N.  &  M.  100 ;  5  B.  &  Ad. 
939  ;  3  L.  J.,  M.  C.  35. 

The  court  will  entertain  no  objection  to  an 
•order  of  sessions  which  upon  the  face  of  it  does 
not  appear  to  be  necessarily  bad,  unless  the 
particular  facts  are  brought  before  the  court  by 
A  special  case.  Rex  v.  Qttingham,  4  N.  Ac  M. 
215  ;  2  A.  &  E.  250  ;  4  L.  J.,  M.  O.  65. 

The  sessions  ought  not  to  direct,  that,  in  any 
particular  event  or  mode  suggested,  the  case 
^hall  be  sent  back  to  the  sessions  for  final  deter- 
mination. Reg,  V.  W(yrth,  4  Q.  B.  132  ;  3  O.  &  D. 
376.  S.  P.,  Reg,  v.  Keeteren,  JJ.,  3  Q.  B.  810 ; 
D.  &  M.  113  ;  1  New  Sess.  Cas.  151  ;  13  L.  J., 
M.C.78  ;  Beg.  v.  Marton-ewn-Orafton,  10  Q.  B. 
•971 ;  16  L.  J.,  M.  C.  159. 

The  court  refused  to  hear  a  case  which  con- 
•eluded  thus,  "  If  the  court  shall  be  of  opinion, 
&c,  then  the  oxder  to  be  confirmed ;  but  if  the 
•court  shall  be  of  a  contraiy  opinion,  then  the 
jtppeal  to  stand  respited  imtil  the  next  sessions 
4^r  the  judgment  of  the  court,"  because  the 
.sessions  had  at  the  same  time  asked  the  court  to 
decide  the  case,  and  had  reserved  the  power 
of  afterwards  deciding  it  themselves.  K6g,  v. 
Wi9t(*w,  1  G.  &  D.  681. 

Justices  ordered  an  appeal  to  be  entered  and 
respited  subject  to  a  case  for  the  opinion  of  the 
jConrt  of  Queen's  Bench.  The  case  left  for  the 
decision  of  the  court  whether  the  sessions  were 
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right  in  making  the  order  ;  if  not,  the  appeal  was 
to  be  struck  out.  The  court  refused  to  look  at  a 
case  reserved  on  such  an  order,  on  the  ground 
that  its  decision  would  not  finally  dispose  of  the 
appeal,  and  that  a  point  not  finally  disposing  of 
an  appeal  ought  not  in  any  form  to  be  brought 
before  the  court  on  a  case.  Beg.  v.  L.  ^  N,  W. 
By.,  43  L.  J.,  M.  C.  57 ;  L.  R.  9  Q.  B.  153 ;  29 
L.  T.  840 ;  22  W.  R.  324. 

Where  the  quarter  sessions,  without  hearing 
the  merits,  quashed  a  conviction  under  39  &  40 
Geo.  3,  c.  106,  s.  4,  for  a  defect  in  form,  subject 
to  the  opinion  of  the  court  upon  tJie  point  of 
form  : — Held,  that  the  order  quashing  the  con- 
viction might  be  quashed,  and  the  appeal  sent 
down  to  be  tried  on  the  merits ;  although  there 
was  nothing  on  the  face  of  the  proceedings  to 
shew  that  the  conviction  was  quashed  for  form, 
or  that  the  sessions  desired  the  opinion  of  the 
court  upon  the  boint.  Bew  v.  Bidgtoay,  1  D.  &  R. 
132 ;  5  B.  &  Aid.  527. 

The  sessions  ought  to  decide  provisionally 
with  reference  to  what  the  opinion  of  the  court 
may  be  upon  the  question  submitted  to  it.  Beg. 
V.  Stoke-uponrTrent,  13  L.  J.,  M.  C.  41 ;  8  Jur.  34. 

The  sessions  ought  not  simply  to  state  facts, 
and  ask  the  opinion  of  the  cocut,  as  a  jury,  upon 
them ;  but,  having  drawn  their  own  conclusions 
from  the  facts,  Uiey  may  ask  whether,  in  the 
opinion  of  the  court,  the  facts  will  warrant  their 
finding.  Beg.  v.  P'dkingttm,  1  Kew  Sess.  Cas. 
90 ;  13  L.  J.,  M.  C.  61 ;  8  Jnr.  267. 

But  they  should  not  ask  questions  with  a  view 
to  a  rehearing  of  the  case.  Beg.  y.  Weet  Hovghton, 
13  L.  J.,  M.  C.  41 ;  8  Jur.  106. 

• 

Agreement  for  Xntry  of  Judgment  aeeording 
to  the  Opinion  of  the  Court]— A  case  stated  for 
the  opinion  of  the  Queen's  Bench  Division,  under 
s.  11  of  12  &  13  Vict.  c.  45,  should  contain  a 
statement  of  the  agreement  of  the  parties  that 
judgment  in  conformity  with  the  decision  of  the 
court  may  be  entered  at  qiuurter  sessions  in  the 
manner  provided  by  the  section.  Peterborough 
Corporation  v.  Tkurlby  Otereeers,  8  Q.  B.  D. 
586. 

Betting  down  SpeoialCaee — Fraetioe  as  to.]— 

The  practice  as  to  sotting  down  special  cases 
stated  by  justices  is  the  same  as  that  in  setting 
down  demurrers  under  Ord.  XXVII.  r.  6  ;  and 
if  the  special  case  is  not  set  down  for  argument 
within  ten  days  after  it  is  lodged,  it  cannot  after- 
wards be  set  down  or  appear  in  the  list  for 
argument.  South  Dublin  Union  v.  Jones,  12 
L.  R.,  Ir.  358. 

The  proper  place  for  the  delivery  of  paper 
books  is  judges*  chambers ;  and  where  a  party 
delivered  his  paper  books  duly  as  regards  the 
time  for  delivery,  but  unduly  as  regards  the 
place  (he  delivering  them  to  the  judges'  clerks 
at  Westminster),  the  court  visited  him  with  the 
penalty  inflicted  by  the  rule,  making  him  pay 
tor  the  copies  delivered  in  his  default  by  the 
other  side.  HowelU  v.  Wynne,  32  L.  J.,  M.  C. 
241  ;  8  L.  T.  577 ;  11  W,  R.  807. 

Hearing  and  Argunent— Bight  to  begin.] — 
On  an  appeal  against  the  determination  of 
justices,  the  party  in  support  of  the  information 
or  complaint  is  entitled  to  begin.  Bewnett  v. 
Blackpool  Local  Board,  4  H.  ft  K.  127 ;  28 
L.  J.,  M.  C.  203.  S.  P.,  Shaehell  v.  West,  29 
L.  J.,  M.  C.  46,  n. 

The  appellant  begins  in  the  Common  Pleas, 
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though  it  is  otherwise  in  the  Queen's  Bench  and 
Exchequer.  Gardner  v.  WliUford^  4  C.  B.  (K.8.) 
665. 

By  the  practice  of  the  Common  Pleas  (unlike 
that  of  the  Queen's  Bench  and  Exchequer),  an 
appellant,  upon  the  hearing  a  case  stated,  under 
12  &  13  Vict.  c.  45,  8.  11,  Ib  entitled  to  begin. 
Sheppard  v,  Bradford  Overseers^  16  C.  B.  (N.B.) 
869  ;  33  L.  J.,  M.  C.  182  ;  10  Jur.  (K.S.)  799  ;  10 
L.  T.  421 ;  12  W.  R.  867. 

On  an  appeal  against  the  decision  of  justices 
dismissing  the  complaint,  the  appellant  begins. 
EUis  V.  Kelly,  6  H.  &  N.  222 ;  30  L.  J.,  M.  C. 
36  ;  6  Jut.  (n.8.)  11 13  ;  3  L.  T.  331.  S.  P..  Jonet 
V.  Taylor,  1  El.  &  El.  20  ;  28  L.  J.,  M.  C.  204,  n. 

A  case  from  quarter  sessions  comes  before  the 
Court  of  Queen's  Bench  on  a  rule  to  quash 
the  order  of  sessions,  and  the  party  supporting 
the  order  of  sessions,  therefore,  begins  by  shewing 
cause  against  the  rule  to  quash.  Reg.  y.  Whitby 
Union,  39  L.  J.,  M.  C.  97 ;  L.  R.  5  Q.  B.  325  ;  22 
L.  T.  336  ;  18  W.  R.  785. 

Where  a  case  is  stated  under  12  &  13  Vict, 
c.  45,  s.  11,  and  argued  on  concilium,  the  counsel 
supporting  the  order  of  the  magistrates  is 
entitled  to  begin  and  reply.  Beg,  v.  Holheok, 
16Q.  B.  404;  15  Jur.  271,  n. 

The  parties  supporting  the  affirmatiTe  are 
entitled  to  begin.  Bedford  Union  y.  Bedford 
Improtem-ent  Commiseionere,  7  Ex.  777  ;  21  L.  J., 
M.  C.  224. 

But  the  party  supporting  the  order  complained 
of  is  not  entitled  to  reply.  Wigton  Overseers  y. 
Snaith  Overseers,  16  Q.  B.  496. 

In  cases  stated  under  20  &  21  Vict.  c.  43,  the 
respondent  is  to  begin.  Orieh  y.  Crieh,  6  W,  R. 
694. 

Hearing  Counsel.] — The  court  refuses  to  hear 
more  than  one  counsel  upon  either  side.  Bed- 
fordshire  JJ,  y.  St.  Paul,  Bedford,  7  Ex.  650. 

Upon  the  argument  of  a  case  stated  by 
justices,  one  counjBel  only  is  heard  on  each  side, 
except  when  the  case  is  stated  upon  an  order 
of  sessions,  when  it  is  brought  before  the  court 
on  an  order  nisi  to  quash.  Spwrling  y.  Bantoft, 
60  L.  J.,  Q.  B.  745  ;  [1891J  2  Q.  B.  384 ;  65 
L.  T.  584  ;  40  W.  R.  157 ;  17  Cox,  C.  C.  372  ;  56 
J.  P.  132. 


Counsel  appearing  for  Justicei.] — ^The 


justices  haYe  no  right  to  be  heard  in  support 
of  their  decision,  upon  the  argument  of  a  case 
stated  by  them  for  the  opinion  of  the  court 
under  the  Summary  Jurisdiction  Act,  1879  (42 
&  43  Vict.  c.  49).  SmWi  v.  Butler,  16  Q.  B.  D. 
349  ;  34  W.  R.  416. 


Absence  of  Respondent.] — If  an  appellant. 


within  three  days  of  his  obtaining  the  case  from 
the  justice,  seeks  to  find  the  respondent,  but 
cannot  do  so,  and  within  such  three  days  giYes 
notice  to  the  attorney  who  represented  the 
respondent  before  the  magistrate,  and  after  the 
expiration  of  the  three  days  gives  notice  to 
the  respondent,  who  does  not  object,  under  such 
cii-cumstances,  the  court  will  hear  the  appellant, 
though  the  respondent  does  not  appear.  Syred 
V.  Carrutliers,  El.  BI.  &  El.  469  ;  27  L.  J.,  M.  C. 
273 ;  4  Jur.  (N.S.)  949  ;  6  W.  R.  595. 

On  what  Points.] — The  court  will  hear 


and  determine  questions  of  law  arising  on  the 
facts  stated  by  justices  under  20  &  21  Vict.  c.  43, 
s.  6,  although  they  were  not  taken  before  the 


justices,  or  expressly  reserved  for  the  considera- 
tion of  the  court.  Knight  v.  Halliwell,  43  L.  J., 
M.  C.  113 ;  L.  R.  9  Q.  B.  412  ;  30  L.  T.  359  ;  22 
W.  R.  689. 

The  court  will  not  enter  into  a  discussion  of 
the  facts  on  which  the  quarter  sessions  have 
arrived  at  a  conclusion  on  a  question  of  mere 
fact.  Rex  v.  8t.  Columb  Minor,  6  L.  J.  (0J3.> 
M.  C.  18. 

Points  of  law  not  raised  before  the  justices 
may  be  considered  by  the  oourt  on  a  case  stated. 
Kavanagh  v.  Qlomey,  Ir.  R.  10  C.  L.  210. 

Upon  the  argument  of  an  appeal  from  justices, 
no  point  can  be  argued  whicn  was  not  taken 
before  them.  Marshall  v.  Smith,  42  L.  J.,  M.  C. 
108  ;  L.  R.  8  C.  P.  416 ;  28  L.  T.  638. 

The  court  has  no  power  to  give  an  opinion  on 
a  question  asked  by  the  parties  to  a  case,  but 
which  the  magistrates,  by  whom  the  case  is 
stated,  have  not  submitted  for  the  opinion  of 
the  court.  St.  James,  Westminster  v.  St*  Mary, 
Battersea,  6  C.  B.  (N.S.)  878  ;  29  L.  J.,  M.  C.  26  ; 
6  Jur.  rN.s.)  100. 

The  duty  of  the  court  is  simply  to  answer  the 
question  of  law  put  to  them  by  the  magistrates. 
Buehnmster  v.  Reynolds,  13  C.  B.  (N.8.)  63. 

Where  certain  persons  were  summoned  at 
petty  sessions  for  maliciously  injuring  a  dwelling* 
house,  and  the  magistrates  deeming  the  injury 
trifling,  proceeded  to  deal  with  the  case  in  a 
summary  manner,  although  no  regular  com- 
plainant appeared  on  the  summons,  and  it  was- 
not  proved  that  the  injury  was  less  than  bl.,  that 
being  the  extreme  amount  of  injury  with  which 
the  magistrates  had  power  to  deal  in  a  summary 
manner  : — It  was  held,  that  the  defendants  not 
having  raised  the  objection  to  the  magistrate's 
want  of  jurisdiction  in  the  court  below,  the 
conviction  was  good,  and  should  not  be  reversed. 
Reg.  Y.  Galway  JJ.,  14  Cox,  C.  C.  386. 

No  objection  can  be  relied  upon  which  was  not 
taken  before  the  justices.  Motteram  v.  Eastern 
Counties  Ry.,  7  C.  B.  (N.S.)  58.  S.  P.,  Purkis  v. 
HuxtaUe,  1  El.  &  El.  780  ;  28  L.  J.,  M.  C.  221  ; 
5  Jur.  (N.8.)  790. 

When  a  case  had  been  granted,  and  the  case- 
and  certain  orders  set  out  therein,  and  the  order 
of  sessions  had  been  brought  up  by  certiorari, 
the  court  would  not  entertain  any  objection, 
although  it  went  to  the  jurisdiction  of  suchf 
orders,  which  was  not  raised  by  the  case  itself. 
Reg.  V,  Heyop,  2  New  Sess.  Cas.  270 ;  15  L.  J.,. 
M.  C.  70.  S.  P.,  Reg.  v.  Hartvury,  2  New  Sess.. 
Cas.  648 ;  8  Q.  B.  566  ;  16  L.  i.,  Q.  B.  105. 

The  party  at  whose  instance  the  case  is  granteci 
must  either  proceed  with  the  case  received,  waiv- 
ing any  other  objections  to  the  order  of  removal,, 
or  must  abandon  the  case,  and  rely  on  any  other 
objections  which  may  be  raised  when  the  order 
is  brought  up  by  certiorari.  Reg.  v.  St.  Anne's,. 
Westminster,  2  New  Sess.  Cas.  517  ;  8  Q.  B.  661 ;. 
16  L.  J.,  M.  C.  33. 

Where  fraud  is  not  expressly  found  by  the- 
sessions,  the  court  cannot  infer  it  from  any  state- 
of  facts.  Rex  v.  Llanfiliangel-Abercowin,  4 
N.  &  M.  365. 

On  the  argument  of  the  case,  it  is  too  late  to 
object,  that  the  order  brought  up  varies  from  the 
order  required  by  the  certiorari.  Reg.  v.  Ibrd' 
ham,  3  P.  &  D.  95  ;  11  A.  &  E.  73  ;  9  L.  J.,  M.  C.  3i. 


Question  of  Fact.  ] — ^The  question  whether 


a  person  has  been  guilty  of  "  behaving  in  a  riotous 
or  indecent  manner  "  within  the  meaning  of  s.  3* 
of  the  Vagrant  Act  (5  Geo.  4,  c.  83),  is  a  questioik 
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o£  fact  for  the  justices  to  determine,  and  when 
the  justices  in  quarter  sessions  have  determined 
the  same  no  appeal  lies  to  the  high  court.  Bonner 
V.  Luihington,  5  R.  180 ;  68  L.  T.  91  ;  67  J.  P. 
168. 

Sending  baek  Case.] — ^Where  justices  omitted 
to  set  out  a  material  document,  which,  as 
appeared  by  aiBdavit,  was  in  evidence  before 
them,  the  court  sent  the  case  back  to  them  for 
amendment,  before  the  case  came  on  for  argu- 
ment. YorJuhire  Tyre  and  Axle  Co.  v.  Botfier- 
ham  Local  Board,  4  C.  B.  (K.B.)  362 ;  27  L.  J., 
C.  P.  235  ;  6  W.  R.  443. 

The  court  will  not,  before  argument,  send  the 
case  to  be  amended  on  the  ground  that  It  is 
defectively  stated.  Chrittle  v.  St.  Luke,  CheUea^ 
Union,  8  El.  &  BL  992  ;  27  L.  J.,  M.  C.  163  ;  4 
Jnr.  (N.S.)  734,  n. ;  6  W.  R.  261. 

The  court  will  not,  on  a  mere  suggestion  by 
an  appellant  at  the  argument  that  there  has 
been  misconduct  or  negligence  in  drawing  a  case, 
send  it  back  to  be  restated  or  amended.  Tbums- 
end  V.  Read,  10  C.  B.  (N.S.)  308  ;  30  L.  J.,  M.  C. 
223  :  4  L.  T.  447  ;  9  W.  R.  659. 

When  justices  have  deliberately  and  advisedly 
adjudicated  upon  a  case  before  them  at  petty 
sessions,  the  court  will  not,  in  exercise  of  the 
jurisdiction  conferred  by  the  12  Vict.  c.  16,  s.  6, 
send  the  case  back  to  them,  to  rehear  and 
determine  it.  Reg,  v.  Dublin  JJ.,  Ir.  R.  6  C.  L. 
548. 

The  justices  having,  in  a  case  stated  by  them, 
omitted  inadvertently  to  set  out  some  documen- 
tary evidence  which  was  shewn  to  have  been 
read  before  them,  the  court,  on  motion,  pre- 
viously to  the  argument,  sent  the  case  ba^k  to 
them  to  be  amended,  although  no  application 
had  been  made  to  the  justices  to  amend.  Unkles 
V.  AU.'Chn.,  Ir.  R.  7  C.  L.  462. 

Where  the  facts  were  such  as  to  render  it 
almost  certain  that  the  decision  of  the  justices 
must  have  proceeded  on  the  ground  of  fraud, 
the  court  sent  back  the  case  to  be  amended. 
Rex  V.  LLanfhangel'Abercowin,  4  N.  &  M.  355. 

The  court  will  not  send  a  case  down  to 
the  sessions  to  be  restated,  on  a  mere  formal 
objection,  if  enough  appears  to  enable  them  to 
decide  according  to  the  merits  of  the  case.  Rex 
V.  Middlezoy,  2  Term  Rep.  41. 


Duty  of  Seiiioni.] — ^A  case  sent  back  to 


the  sessions  to  be  restated  must  be  reheard ;  and 
the  sessions  may  receive  further  evidence,  and 
make  a  new  order  on  such  rehearing.  Rex  v. 
Bloxam,  1  A.  &  E.  386  ;  3  N.  &  M.  385  ;  3  L.  J., 
M.  C.  115. 

When  an  order  of  justices  has  been  quashed 
on  appeal,  subject  to  a  case,  and  the  court  directs 
the  case  to  be  restated,  the  sessions  have  no 
jurisdiction  to  hear  evidence  thereon,  or  to  con- 
firm or  quash  the  order  without  a  notice  by  one 
of  the  parties  to  the  other  of  an  intention  to 
proceed  at  such  sessions,  which  notice  may  in 
such  a  case  be  given  by  the  respondents.  Reg. 
V.  Barnes,  2  G.  &  D.  233 ;  3  Q,  B.  437  ;  6  Jur.  946. 

Decision.] — If  there  is  any  evidence  tending 
to  prove  an  offence  over  which  a  magistrate  has 
a  summary  jurisdiction  by  conviction,  the  court 
cannot  judge  of  the  degree  of  it,  or  control  the 
determination  of  the  magistrate  upon  that 
evidence.    Rex  v.  DavU,  6  Term  Rep.  177. 

And  if  justices  of  the  peace  acquit  a  person 
against  whom  an  information  is  laid  before  them 
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for  a  penalty,  the  court  cannot  reverse  the  ju(l>;- 
mcnt,  though  the  justices  state  (on  a  return  to 
a  certiorari  to  remove  the  proceedings)  evidence 
which,  pnm&  facie,  is  sufficient  to  convict,  and  no 
contradictory  or  explanatory  circumstances.  Rex 
V.  Reason,  6  Term  Kep.  375. 

The  court,  however,  will  not,  in  such  a  case, 
grant  costs  in  obtaining  a  rule  to  stnte  a  case.  Ih, 

On  an  appeal  against  a  conviction  under 
20  &  21  Vict.  c.  43,  there  being  no  evidence  set 
forth  by  the  case  to  support  the  conviction,  it 
was  held  that  the  court  had  power  to  quash  it. 
Wathin  v.  Fenwick,  7  W.  R.  16. 

If  the  facts  in  a  case  stated  under  20  &  21 
Vict.  c.  43  reasonably  warrant  the  inference  that 
an  offence  has  been  committed,  the  court  will 
not  set  aside  a  conviction  for  such  offence 
although  if  stated  in  a  special  verdict  the  facts 
would  not  support  a  conviction.  Blackpool 
Local  Board  v.  Fenwick,  4  H.  &  N.  127 ;  7 
W.  R.  382. 


Power  to  amend  Order.]— On  a  case 


stated,  by  justices  who  made  an  order  against 
a  pawnbroker,  for  refusing  to  deliver  up  a 
pledge,  the  court  declined  to  exercise  a  power  to 
amend  the  order,  because  it  would  deprive  the 
pawnbroker  of  his  right  to  appeal  to  the  quarter 
sessions.  Shaekell  v.  West,  2  EL  &  El.  826  ;  29 
L.  J.,  M.  C.  45  ;  6  Jur.  (N.8.)  95  ;  1  L.  T.  28  ;  8 
W.  R.  22. 

Power  to  reduce  Penalty.] — The  high 

court  of  justice  has  no  power  under  20  &  21 
Vict.  c.  43,  s.  6,  to  reduce  a  penalty  on  a  case 
stated  by  justices.  Beans  v.  Hemingway,  52  J.  P. 
134. 

A  sentence,  depending  upon  time,  passed  for  a 
period  longer  than  the  Utw  authorises,  cannot  be 
reduced  so  as  to  carry  it  into  effect  for  the  pre- 
scribed legal  time,  it  must  be  reversed.  Rex  v. 
Mils,  6  L.  J.  (0.8.)  M.  C.  3. 

Form  of.] — The  form  of  judgment  on  a 


case  sent  from  sessions  is  simply  to  make  abso- 
lute or  discharge  the  rule  for  quashing  the  order 
of  sessions ;  but,  if  the  rule  is  discharged,  the 
effect  of  the  judgment  is  to  confirm  the  order  of 
sessions,  and  to  fix  the  costs  on  the  party  brings 
ing  up  the  case,  under  5  Geo.  2,  c.  19,  s.  2.  Reg, 
V.  Latchford,  D.  &  M.  290  ;  6  Q.  B.  567  ;  8  Jur. 
1094. 


FinaUty  of.]— The  20  &  21  Vict.  c.  43, 


8. 6,  enacts  that  the  decision  of  the  superior  oourt 
on  the  question  of  law  raised  by  a  special  case 
stated  by  justices  "  shall  be  final  and  conclusive 
on  all  parties "  : — Held,  that,  notwithstanding 
these  words,  the  Irish  court  of  chancery  had 
jurisdiction  to  order  the  party,  at  whose  instance 
the  special  case  had  been  stated,  to  declare  in 
prohibition.  Devonshire  (^Duke),  In  re,  3  Ir.  Eq. 
R.  412. 

Appeal  to  Court  of  Appeal— Case  itatad  by 
Quarter  Sessions,] — tlThere  the  queen^s  bench 
division  in  the  exercise  of  its  original  common 
law  jurisdiction  affirms  or  quashes  an  order  of 
sessions  an  appeal  lies  to  the  court  of  appeal, 
although  no  leave  to  appeal  be  given.  R^.  v. 
Savin,  6  Q.  B.  D.  309  ;  29  W.  R.  638—0.  A. 

An  appeal  lies  from  the  judgment  of  the 
queen's  l^nch  division  on  a  case  stated  for  its 
opinion  by  a  court  of  quarter  sessions.  Walsall 
Overseers  v.  L.  ^  N.-  W,  Ry.,  48  L.  J.,  M.  0. 65  ;  4 
App.  Gas.  30 ;  39  L.  T.  453  ;  27  W.  R.  189. 
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Costi — Jnxif diction.] — The  practice  in 

proceedings  on  the  crown  side  of  the  queen*8 
bench  division  is  unaltered  by  the  Judicature 
Actf  1890,  and  there  is,  therefore,  no  power  to 
give  costs  to  a  successful  appellant  in  a  case 
stated  by  quarter  sessions.  London  County 
Ontneil  v.  Wiwlurieh  Union,  [18931  1  Q.  B.  210; 
.57  J.  P.  292— C.  A.  See  London  County  Council 
V.  We$t  Ham  (No.  2),  61  L.  J.,  M.  C.  210  ;  [1892] 
2  Q.  B.  173  ;  67  L.  T.  363  ;  40  W.  R.  662 ;  56 
J.  P.  662— C.  A.  See  also  Otter  v.  Edgley,  57 
J.  P.  457. 

Case  itated  by  Petty  8ogiioiii.l— The 

court  of  appeal  has  no  jurisdiction  to  hear  an 
appeal  from  a  decision  of  the  high  court  of 
justice  upon  a  case  stated  by  justices  as  to  an 
information  for  contravening  the  by-laws  of  a 
school  constituted  under  the  Elementary  Educa- 
tion Act,  1874.  Mellor  v.  Denham,  49  L.  J.,  M.  C. 
89 ;  5  Q.  B.  D.  467  ;  42  L.  T.  493 ;  44  J.  P. 
472. 

An  appeal  lies  to  the  court  of  appeal  from  the 
judgment  of  the  queen's  bench  division  upon  a 
special  case  stated  under  s.  33  of  the  Summary 
Jurisdiction  Act,  1879,  in  proceedings  before 
justices  for  the  non-repair  of  a  highway.  Lough- 
borough Highway  Board  v.  Curxon,  17  Q.  B.  D. 
344 ;  55  L.  T.  50 ;  50  J.  P.  788— C.  A. 

And  tee  Appeal— To  the  Court  of  Appeal 
— Cbimikal  Law— Ebbob  and  Appeal. 

Costi.] — ^Where  justices  of  petty  sessions  have 
stated  a  case,  the  divisional  court  upon  the 
hearing  does  not  g^ve  to  the  successful  party  the 
costs  l^ore  the  justices.  Slaughter  v.  Sunder- 
land Corporation^  55  J.  P.  619. 

Of  Appellant.] — ^When  upon  a  case  stated, 

a  conviction  is  quashed,  the  court  has  jurisdiction 
to  awiud  costs  to  the  appellant.  WaUh  v.  Reg,^ 
16  Cox,  C.  C.  435. 

Quaere  as  to  the  effect  of  a  superior  court 
deciding  in  favour  of  the  appellant  on  a  case 
stated  under  20  k  21  Vict  c  43,  when  the 
appellant  was  the  complainant  below,  and  the 
justices  dismissed  his  complaint.  Potter  v.  Berry ^ 
«W.  B.  71. 

Beipondent   not  appearing.]  —  If  the 

respondent  does  not  appear  costs  are  not  given 
to  the  appellant.  Lee  v.  Strain,  28  L.  J.,  M.  C. 
221  ;  6  Jur.  (N.8.)  846  ;  7  W.  R.  432. 

The  respondent  did  not  appear  upon  the 
argument.  The  court  decided  in  favour  of  the 
appellant : — Held,  without  laying  down  any 
genera]  rule,  but  qualifying  the  decision  In  Lee 
V.  Strain  (supra),  that  the  appellant  was  entitled 
to  the  costs  of  the  appeal.  Wedneebury  Local 
Board  v.  Stephenson,  33  L.  J.,  M.  C.  Ill ;  10  Jur. 
(N.8.)  151 ;  9  L.  T.  731  ;  12  W.  R.  414. 

Laohei.] — The  court  will  not  entertain  an 

application  for  the  costs  of  an  appeal  in  the  term 
after  that  in  which  judgment  is  pronounced. 
Burdenherg  v.  Bobertt,  L.  R.  2  C.  P.  292. 

Semble,  that  application  for  costs  should  be 
made  immediately  upon  the  disposal  of  the  case. 
Jb, 

In  an  appeal  under  20  Ac  21  Vict.  c.  43,  from  a 
decision  of  justices,  the  court  gave  judgment  for 
the  appellant  with  costs.  Four  terms  afterwards 
the  successful  appellant  applied  to  the  court  to 
amend,  by  allowing  him  the  costs  of  the  proceed- 
ings in  the  court  below : — Held,  that  the  applica- 


tion was  too  late.  Cook  v.  Montague,  28  L.  T. 
494  ;  21  W.  R.  670. 

Of  Soipondent.]- The  statute  20  &  21 

Vict.  c.  43,  s.  6,  does  not  give  the  court  power  to 
award  costs  to  the  justices.  Luton  Local  Board 
V.  Daru,  2  El.  k  EL  678  ;  29  L.  J.,  M.  C.  173  ;  6 
Jur.  (N.S.)  580. 

The  court  will  not  give  a  respondent  costs  on 
dismissing  an  appeal,  where  the  question  is  fairly 
arguable.     Caewell  v.  Cook,  12  C.  B.  (N.S.)  242. 

Where  the  effect  of  an  order  is  to  decide  that 
an  appeal  is  not  properly  before  the  court,  costs 
cannot  be  given  agamst  the  appellant.  Little  v. 
Donnelly,  Ir.  R.  6  C.  L.  1. 

SzdM  Officer.  1 — On  appeal  against  a 

conviction  of  the  appellant  by  two  justices  on 
an  information  laid  before  them  by  an  officer  of 
the  excise,  on  behalf  of  the  crown  for  an  offenoe 
under  one  of  the  excise  acts : — Held,  that  the 
court,  on  confirming  the  conviction,  had  juris- 
diction to  award  costs  to  the  officer,  as  the 
statute  includes  cases  in  which  the  crown  is, 
directly  or  indirectly,  a  party.  Moore  v.  Smith, 
1  El.  k  EL  597  ;  28  L.  J.,  M.  C.  126 ;  6  Jur.  (N.S.J 
892  ;  7  W.  R.  206.  See  Beg.  v.  Beadle,  7  EL  & 
Bl.  492 ;  26  L.  J.,  M.  C.  Ill ;  3  Jur.  (N.S.)  863  ; 
5  W.  R.  498. 

When   Case   not    Lodged.] — When   an 

appellant  has  neglected  to  lodge  a  case  stated 
by  justices  within  the  time  specified  by  20  k  21 
Vict.  c.  43,  8.  2,  the  court  has  power  to  grant  the 
costs  of  a  rule  to  shew  cause  why  it  should*  not 
be  struck  out  from  the  list.  O,  N,  and  L,  ^ 
N.-W,  Joint  Committee  v.  Inett,  46  L.  J.,  M.  C. 
237  ;  2  Q.  B.  D.  284  ;  25  W.  R.  584. 


On  Objection  not  raised  below.]-— Where 

a  Conviction  was  quashed  upon  an  objection 
which  vras  not  brought  to  the  notice  of  the 
magistrates,  costs  were  not  given  to  the  success- 
ful party.  Stineon  v.  Brovoning,  1  H.  Ac  R.  263 ; 
35  L.  J.,  M.  C.  152  ;  L.  R.  1  C.  P.  321  ;  12  Jur. 
(N.8.)  262  ;  13  L.  T.  799 ;  14  W.  R.  895.  And 
see  Markham,  Em  parte,  21  L.  T.  748  ;  18  W.  R. 
258. 


To   follow   the  Event.]  —  The   quarter 


sessions,  on  appeal,  quashed  an  order  made 
against  the  defendant  by  the  petty  sessions, 
subject  to  a  case  for  the  consideration  of  the 
queen's  bench  division,  and  further  ordered 
that  the  costs  of  the  appeal  then  before  it  should 
abide  the  event  of  the  decision  of  that  court. 
The  case,  which  was  dated  and  signed  by  the 
chairman  of  the  quarter  sessions,  after  stating 
the  question  submitted  to  the  queen's  bench 
division,  contained  (inter  alia)  the  following 
clause :  "  The  court  are  ...  in  all  respects  to 
exercise  the  power  of  the  sessions  to  confirm, 
amend,  alter,  vary,  modify,  or  reverse  their 
decision  in  such  manner  and  to  such  eirtent  as 
to  such  court  shall  seem  expedient  and  proper ; 
costs  to  follow  the  event."  At  the  hearing  of 
the  case,  the  queen's  bench  division  quashed  the 
order  of  the  quarter  sessions,  but  the  judgment 
was  silent  as  to  costs.  In  an  action  brought  to 
recover  the  costs  incurred  in  the  argument  of  the 
case,  and  also  the  costs  of  certain  applications 
made  to  the  quarter  sessions  from  time  to  time 
until  the  judgment  of  the  queen's  bench  division 
in  the  plaintiff's  favour  was  obtained: — Held, 
that  the  words  "costs   to   follow  the  event** 
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referred,  and  were  intended  to  refer,  to  ooets  snch 
as  were  claimed  by  the  plaintiff  in  the  action. 
Lear  v.  Butting,  44  L.  T.  58  ;  46  J.  P.  240. 

Held,  also,  that  these  words,  although  con- 
tained in  a  case  stated  and  signed  only  by  the 
•chairman  of  the  quarter  sessions,  amounted  to 
an  agreement  which  was  binding  on  the  parties 
to  the  case,  and  that  the  def endimt  was  therefore 
liable  to  pay  the  costs  so  incurred.    Ih, 

Where  points  are  raised  in  fayour  of  both  sides, 
And  the  court  confirms  the  order  of  sessions,  and 
decides  against  all  the  points  raised,  neither 
party  is  entitled  to  costs,  under  6  Qeo.  2,  c.  19, 
^  2.  Reg,  y.  Southampton  Dock  Co.,  17  Q.  B.  83 ; 
20  L.  J.,  M.  C.  228  ;  15  Jnr.  859. 

AgaiBst   Proteeutor.]  —  On   an    appeal 

against  a  conviction  by  justices,  the  court  quashed 
the  conviction : — Held,  that  the  costs  were  to 
lye  paid  by  the  party  prosecuting.  Venablet  v. 
Hardman,  1  El  &  EL  79 ;  28  L.  J.,  M.  C.  33 ; 
4  Jnr.  (N.8.)  1108. 

AgaiiiBt  Joftioei — Ordinary  Bnle.] — ^The 


usual  practice  is  not  to  give  costs  against  the 
justices  on  a  case  stated  by  quarter  sessions  on 
appeal  from  the  petty  sessions.  Reg,  ▼.  AbeV' 
^avenny  Unions  29  W.  B.  304. 

Between  Party  and  Party.] — ^Where  a 


•case  is  stated  for  the  opinion  of  a  superior  court, 
under  12  &  13  Vict.  c.  45,  s.  11,  the  practice  is  to 
^ive  costs  as  between  party  and  party.  Clarendon 
(^Earl)  V.  St,  Jatnee^  Weetmijister  (Rector),  10 
■C.  B.  806  ;  20  L.  J.,  M.  C.  213  ;  15  Jur.  492. 


Appeal  againit  Poor-rate.] — ^Where  a  case 


is  stated  by  sessions  upon  appeal  against  a  poor 
TRtc,  the  proceeding  is  a  civil  proceeding  on  the 
-crown  side  of  the  queen's  bench  division,  within 
the  Bulea  of  1880,  Ord.  LXII.  r.  2,  and  the  costs 
Are  in  the  discretion  of  the  court  under  Ord.  LV. 
Clark  V.  Fitlierton-Angar  Oteneere  or  Alderhury 
I  Man,  50  L.  J.,  M.  C.  33 ;  6  Q.  B.  D.  139 ;  29 
W.  B.  334  ;  45  J.  P.  358. 

Where,  upon  a  case  reserved  on  a  poor-rate 
Appeal,  the  order  of  quarter  sessions  is  quashed, 
there  is  no  power  to  give  the  successfcQ  party 
costs.  Lonion  Oimnty  Council  y.  Weet  Ham 
Ckurehwardene  (No.  2)  ([1892]  2  Q.  B.  173) 
followed.  Halkyn  DiHrict  Mines  JDrautage  Co, 
y.  Holywell  Union,  9  B.  779  ;  69  L.  T.  705— C.  A. 

See57  kbS  Yict.  c.  16,  s.  2. 

Against  Convictions.] — Ord.  LYII.  does 

not  enable  the  court  to  give  costs  in  criminal 
proceedings  on  the  crown  side  of  the  queen's 
bench  division  on  appeal  from  sessions.  So 
that  where  the  appeal  was  from  a  conviction 
under  the  Weights  and  Measures  Act,  the  court 
was  unable  to  make  any  order  as  to  costs.  Reg, 
V.  Baxendfile,  50  L.  J.,  M.  C.  35,  n. ;  6  Q.  B.  D. 
144,  n. ;  29  W.  B.  335. 


Bnle  not  mentioning.] — A  rule  calling 


on  justices  to  shew  cause  why  a  case  should  not 
be  stated  was  made  absolute,  nothing  being  said 
about  costs  : — Held,  that  the  party  applying  was 
not  entitled  to  costs  on  taxing  the  costs  of  the 
case.  Wakefield  Local  Board  v.  Weet  Riding 
4tmd  Grimsby  Ry.,  6  B.  &  S.  794. 


Case  sent  baok  and  amended.] — A  case 


was  sent  back  to  be  restated,  and  ultimately 
judgment  was  given  for  the  appellant,  with  costs. 


The  master  allowed  to  the  appellant  the  costs  of 
preparing  the  case  beyond  tne  fees  allowed  to 
the  clerk  of  the  justices  by  s.  3,  and  schedule 
(A.),  and  also  the  costs  of  amending  the  case  : — 
Held,  that  the  taxation  was  right.  Olover  v. 
Booth,  2  B.  &  S.  807 ;  31  L.  J.,  M.  C.  270 ;  9 
Jur.  (N.B.)  76. 

Appeal  firom  Conviction  at  Quarter  Sessions.] 
— See  Criminal  Law  (Cbown  Casibs  Be- 
served). 

2.  To  Quarter  Sessions. 
a.  What  Sesaiona. 

In  Xiddlesez.]— The  justices  of  Middlesex,  in 
addition  to  the  four  quarter  and  four  general 
sessions  which  they  had  been  in  the  habit  of 
holding,  appointed  other  original  intermediate 
sessions  : — Held,  that  they  had  a  right  so  to  do. 
Rex  y.  Mvllaney,  6  Car.  k  P.  96. 

The  7  &  8  Vict.  c.  71,  s.  2,  enacts  that  the 
adjourned  sessions  in  Middlesex  '''■  shall  be  general 
sessions  of  the  peace,"  and  '*  shall  have  power 
to  try  and  determine  all  appeals,  and  all  other 
powers  which "  "  belong  to  the  general  quarter 
sessions "  : — Held,  that  tiie  jurisdiction  thus 
given  vTas  optional  only,  and  that  a  putative 
lather  was  not  bound  to  appeal  to  those  sessions, 
but  might  wait  and  appeal  to  the  general  quarter 
sessions.  Reg,  y.  JUtdaleseto  JJ,,  6  D.  3c  L.  580  ; 
17  L.  J.,  M.  C.  111. 

In  London  and  Middlesex  (which  have  four 
general  and  four  quarter  sessions),  an  appeal 
against  an  order  of  removal  must  be  to  the 
quarter  sessions.  Reg,  v.  Jfiddlesew  JJ,,  4  Q.  B. 
807 ;  12  L.  J.,  M.  C.  134  ;  7  Jur.  669. 

In  Boronghs— Separate  Conrt  of  Quarter  Ses- 
sions.]— ^When  a  pauper  becomes  chargeable  in 
anion,  which  includes  a  borough  having  a 
separate  court  of  quarter  sessions,  the  guardians 
may  obtain  an  order  for  the  removal  of  such 
pauper  to  his  place  of  settlement  from  the  justices 
of  tne  borough,  although  the  particular  parish 
from  which  he  is  to  be  removed  is  not  within 
the  borough,  and,  in  such  case,  the  proper 
tribunal  to  hear  an  appeal  against  the  order  is 
the  quarter  sessions  for  the  borough,  and  not  the 
quarter  sessions  for  the  county.  Reg,  y.  Stafford- 
shire JJ,  41  L.  J.,  M,  C.  78 ;  L.  B.  7  Q.  B.  288  ; 
25  L.  T.  829 ;  20  W.  B.  366. 

Where  a  separate  court  of  quarter  sessions  has 
been  granted  to  a  borough  under  6  &  6  Will.  4, 
c.  76,  Uic  recorder,  under  s.  105,  has,  in  such 
court,  exclusive  jurisdiction  of  appeals  against 
orders  of  removal  made  by  the  borough  justices. 
Reg,  v.  Suffolk  JJ,  2  Q.  B.  85  ;  10  L.  J.,  M.  C. 
138.  S.  P.,  Reg,  v.  St,  Edmund's,  Salisbury,  2 
Q.  B.  72;  IQ.  &D.  137. 

An  order  was  made  by  two  justices  of  the 
borough  of  B.,  which  is  a  borough  having  its  own 
court  of  quarter  sessions,  adjudging  the  settle- 
ment of  a  lunatic  pauper  to  be  in  the  parish  of 
A.,  the  order  being  obtained  by  the  church- 
wardens and  overseers  of  the  parish  of  B. : — 
Held,  that  an  appeal  against  the  order  lay 
under  16  &  17  Vict.  c.  97,  s.  108,  to  the  quarter 
sessions  of  the  county  in  which  the  borough  was 
situated.    Reg.  v.  Warwickshire  JJ,,  7  W,  B.  529. 

The  parish  of  B.  was  subject  to  the  jurisdiction 
of  quarter  sessions  of  S.,  but  not  to  those  of  the 
county  in  which  it  was  situate.  In  1878  B., 
with  a  part  of  the  county  called  the  ^*  added 
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area,"  was  put  under  commissioners  for  paving, 
iiCf  by  a  local  act,  which  provided  that  if  a 
charter  were  granted  to  the  whole  district,  the 
quarter  sessions  of  S.  should  have  jurisdiction 
over  the  "added  area,"  and  that  the  ''added 
area "  should  cease  to  be  liable  to  county  rates. 
In  1884  a  charter  was  granted,  which  incorpo- 
rated the  w^hole  district,  as  the  borough  of  R. : — 
Held,  that  the  borough  of  B.  was  a  borough 
having  a  separate  court  of  quarter  sessions,  and 
that  the  "  added  area "  was  no  longer  liable  to 
county  rates.  A  separate  court  of  quarter 
sessions  in  s.  150  of  the  Municipal  Corporations 
Act,  1882,  means  a  court  separate  from  that  of 
the  coanty.  St.  Lawrenee  Oveneert  v.  KentJJ,j 
51  J.  P.  262. 

The  court  of  queen's  bench  have  not  the 
power  of  ordering  an  appeal  against  an  order  of 
removal  to  be  heard  at  the  sessions  of  a  county 
next  adjoining  a  city  and  county  of  itself,  even 
though  all  the  justices  of  the  latter  are  interested 
in  the  event  of  the  appeaL  Rex  v.  Kent  JJ.^  5 
L.  J.  (O.S.)  M.  C.  45. 

Date.]— The  54  Qeo.  3,  c.  84,  which  enacts 
that  the  Michaelmas  quarter  sessions  shall  be 
holden  in  the  week  after  the  11th  of  October,  is 
merely  directory,  and  those  sessions  may  be 
legally  holden  at  another  time.  Bex  v.  Zeicetter 
JJ.,  5  D.  &  R.  772 ;  7  B.  &  C.  6;  5  L.  J.  (O.S.) 
M.  C.  95;  31  R.  R.  135. 

Vezt  Praotioable  Beiiioni.] — See  eases,  post, 
col.  652. 

Preiuxnption  si  to  Intarrening  SeMloni.J — 
If  a  court  of  general  quarter  sessions,  next  after 
an  order  of  bastardy,  quashes  the  order,  the 
court  will  not  intend  that  a  court  of  getieral 
sessions  intervened ;  and  unless  that  appears, 
the  order  of  sessions  will  be  confirmed.  H^x  v. 
Chichester,  3  Term  Rep.  496: 

Order  Altering  Arrangement  of  Pariihei.] — 
Where  an  order  for  altering  the  arrangement  of 
the  parishes,  tovnishlps,  kc,,  of  any  county  for 
the  convenience  of  holding  special  sessions,  has 
been  made  under  9  Geo.  4,  c.  43,  ss.  2,  4,  there  is 
no  appeal  against  it ;  ss.  8  and  9  apply  to  orders 
made  under  the  authority  of  s.  7  only.  JRex  v. 
Derbyshire  JJ.,  1  D.  P.  C.  386. 

b.  Who  may  AppeaL 

Af leiiment  Committee  may  Appeal  in  Vame 
of  Guardians.]— The  assessment  committee  for 
the  parish  of  5r.  raised  the  gross  estimated  rental 
and  ratable  value  of  certain  property,  and, 
having  heard  the  objection  of  the  occupier, 
decld^  against  him.  The  occupier  then  appealed 
to  the  special  sessions,  under  6  &  7  Will.  4,  c.  96, 
s.  6,  and,  at  the  hearing,  the  assessment  com- 
mittee appeared  as  respondents  in  the  name  of 
the  gpoardians,  as  provided  by  27  &  28  Vict.  c.  39, 
s.  2.  The  justices  at  special  sessions  reduced 
the  gross  estimated  rental  and  the  rateable  value 
of  the  property.  The  assessment  committee 
then  gave  notice  of  appeal,  in  the  name  of  the 
guardians,  to  the  next  general  quarter  sessions, 
when  the  justices  refused  to  hear  the  appeal,  on 
the  ground  that  the  assessment  committee  had 
no  right  of  appeal : — Held,  that  the  assessment 
committee  hsA  a  right  to  appeal,  such  right  of 
appeal  being  one  of  the  "  Incidents  "  of  other 
appeals  within  the  words  of  27  &  28  Vict.  c.  39, 


s.  2.  Llanidloes  and  Newtown  Union  v.  Price 
Jones,  or  Reg.  v.  Minttg  ornery  shire  JJ.,  50  L.  J., 
M.  C.  62  ;  44  L.  T.  310  ;  29  W.  R.  806  ;  45  J.  P. 
407. 

"Party  Aggrieved.'* ]— By  an  improvement 
act  an  appeal  to  the  quarter  sessions  was  given  to 
any  person  who  should  think  himself  aggrieved 
by  any  order  made  by  virtue  of  the  act.  At  a 
meeting  of  the  owners  of  property  to  consider  an 
application  to  parliament  for  an  act  for  the 
purpose  of  a  better  supply  of  water  for  the  town, 
the  chairman  stated  that  the  expenses  of  such 
application  could  not  be  charged  on  the  rates 
under  the  improvement  act;  but  a  resolution 
was  passed,  in  which  A.  concurred,  empowering 
the  commissioners,  out  of  the  town's  funds,  to 
prosecute  such  application.  An  order  was  after- 
wards made  by  the  commissioners  on  the  treasurer 
for  the  payment  of  certain  sums  of  money  for 
expenses  incurred  in  such  application : — Held, 
that  A.  was  not  a  party  aggrieved  i^ithin  the 
act,  and  therefore  could  not  appeal  against  the 
order.  Harrop  v.  Bayley,  6  EL  &  Bl.  218  ;  25 
L.  J.,  M.  C.  107 ;  2  Jur.  (N.8.)  882 ;  4  W.  B. 
461. 

Any  rated  inhabitant  of  the  parish  to  which 
an  order  of  removal  is  made  may  as  a  party 
aggrieved  appeal  against  the  order  under  13  &  14 
Car.  2,  c.  12,  s.  2,  and  3  W.  &  M.  c  18,  s.  9.  Beur 
V.  Denbighshire  JJ.,  9  L.  J.  (O.S.)  M.  C.  109. 

Vegleet  to  repair  Highway— Order  for  Bz- 
penses.] — ^A-  complaint  having  been  made  to 
justices  that  certain  roads  alleged  to  be  high- 
ways under  the  jurisdiction  of  a  highway  board 
were  out  of  repair,  a  summons  was  issued  against 
such  board.  Upon  the  hearing,  a  land  surveyor 
was  appointed  to  view  and  report  on  the  state  of 
the  roads  in  question.  The  report  was  duly 
made,  and  the  justices,  upon  the  evidence  and 
admissions  before  them,  ordered  the  highway 
board  to  do  the  repairs.  The  highway  board 
neglected  to  obey  this  order ;  and  the  justices 
appointed  such  land  surveyor  to  put  the  high- 
way in  repair,  and  ordered  the  board  to  pay  the 
expenses.  At  several  hearings  before  the  justices- 
the  highway  board  never  denied  that  they  were 
liable  to  repair  the  roads  in  question.  The  board 
appealed  to  quarter  sessions  against  the  order 
upon  them  for  the  expenses  of  repairing  the 
roads.  The  following  were  the  grounds  of 
appeal : — **  1.  That  the  said  justices  had  no  juris- 
diction to  make  the  said  order.  2.  That  the  said 
order  is  contrary  to  law.  3.  That  the  said  order 
is  contrary  to  the  evidence.  4.  That  the  justices 
wrongfully  admitted  evidence  of  witnesses  other 
than  the  person  appointed  by  them  under  a  18 
of  25  &  26  Vict  c.  61.  5.  That  at  the  time  of 
the  making  of  the  said  order  the  said  highways 
had  been  put  into  a  state  of  complete  and 
effectual  repair.  6.  That  the  sum  mentioned  in 
the  said  order  to  be  spent  in  putting  the  said 
roads  into  repair  is  excessive.  7.  That  the  said 
highway  board  was  and  is  not  liable  to  repair 
the  said  highways,  and  that  the  liability  to 
repair  the  said  highways  was  at  all  the  hearings 
before  the  said  justices  recited  in  the  said  order, 
and  also  at  the  time  of  the  hearing  when  the 
said  order  was  made,  and  at  the  time  of  the 
making  thereof,  disputed."  Upon  the  appeal  it 
was  contended  on  behalf  of  the  board  that  the 
roads  in  question  were  not  highways,  and  the 
order  was  quashed  on  that  ground  : — ^Held,  that 
the  highway  board  were  entitled  to  appeal  to 
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quarter  sesBions  against  the  order,  bnt  were  not 
entitled  on  the  appeal  to  raise  the  question 
whether  the  roads  were  highways — (1)  because 
they  were  estopped  by  their  admissions  before 
the  justices  ;  (2)  because  their  grounds  of  appeal 
gave  no  notice  that  the  point  would  be  taken ; 
and  (3)  because  the  question  was  not  open  to 
them  when  the  order  appealed  against  was  made. 
lllingworth  r.  Bulmer  ikut  Sighioay  Boards  52 
L.  J.,  Q.  B.  680  ;  48  J.  P.  87. 

Held,  also,  that  the  quarter  sessions,  by  decid- 
in$7  the  question,  did  not  thereby  necessarily 
decide  that  it  was  open  to  the  highway  board  to 
raise  it.    Ih, 

Bight  of  Appeal— Votwlthstanding  certain 
Admiiiioni.] — ^The  fact  that  the  appellant,  when 
charged,  admitted  an  act  of  assault,  but  asked 
for  l£e  charge  to  be  heard  on  the  ground  of  miti> 
gating  circumstances,  is  not  a  simple  plea  of 
guilty,  debarring  him  from  the  right  of  appeal 
given  under  s.  19  of  the  Summary  Jurisdiction 
Act,  1879.  Beg,  y.  Eiteso  JJ.^  Starhy  Ex  parte^ 
61  L.  J.,  M.  C.  120. 

Summary  Conyiotion  of  Cementing  Adult — 
Imprisonment    without    option    of    Fine.]  — 

Where  under  s.  12  of  the  Summary  Jurisdiction 
Act,  1879,  an  adult  consents  to  be  dealt  with 
summarily  by  a  court  of  summary  jurisdiction, 
and  is  convicted  and  adjudged  to  be  imprisoned 
without  the  option  of  a  fine,  there  is  no  appeal 
under  s.  19  of  the  act  to  quarter  sessions  against 
sucth  conviction.  Beg.  y.  London  JJ,y  Lambert. 
Ex  parte,  61  L.  J.,  M.  C.  104 ;  [1892]  1  Q.  B. 
6r»4  ;  66  L.  T.  678  ;  40  W.  R.  576  ;  17  Cox,  C.  C. 
526  ;  56  J.  P.  421. 

o.  In  what  Oases. 

BefOsal  of  Guardians  to  determine.] — By  a 
local  act,  the  management  of  the  poor  was  vested 
in  the  churchwardens,  overseers,  governors  and 
directors  of  the  poor,  and  an  appeal  to  them  was 
given  to  any  person  thinking  mmself  aggrieved 
by  anything  to  be  done  by  virtue  of  the  act ;  and 
if  the  appellant  should  be  dissatisfied  with  their 
determination,  then  appeal  was  given  to  the 
quarter  sessions.  A  parishioner,  having  applied 
for  relief  against  a  rate  to  the  churchwardens, 
overseers,  governors  and  directors,  they,  at  a 
meeting,  resolved  to  take  no  further  notice  of  his 
application  : — Held,  that,  as  they  had  not  come 
to  any  determination  on  the  subject-matter  of 
his  complaint,  the  parishioner  could  not  appeal 
to  Uie  quarter  sessions,  but  that  he  ought  first 
to  have  applied  for  a  mandamus  to  compel  the 
churchwardens,  overseers,  governors  and  direc- 
tors to  hear  the  appeal.  Bex  v.  Kent  JJ.,  9 
B.  &  C.  283. 

Within  Limited  Time.] — Guardians  and  direc- 
tors of  the  poor  were  incorporated  by  statute, 
and  were  ordered  to  hold  certain  courts  and 
meetings,  at  which  any  ratepayer  might  object 
to  their  proceeclings  or  accounts,  and  such  objec- 
tion should  be  taken  into  consideration ;  and  if 
the  matter  could  not  at  that  time  be  settled  to 
the  satisfaction  of  the  complaining  party,  it 
should  be  adjourned  to  the  next  court,  to  be 
there  finally  heard  and  determined.  A  subse- 
quent clause  provided  that  any  person  aggrieved 
by  anything  done  in  pursuance  of  the  act,  and 
for  which  no  particular  method  of  relief  was 
already  appointed,  might  appeal  to  the  quarter 
sessions    to    be    holden    within    four    calendar 


months  next  after  the  cause  of  complaint  should 
have  arisen.  A  ratepayer  appealed  to  the  ses- 
sions against  an  order  of  the  directors  for  the 
payment  of  sums  due  on  annuities,  and  as 
interest  on  loans.  The  order  had  been  made  less 
than  four  months  back,  but  the  debts  had  not 
been  incurred,  nor  the  annuities  granted  within 
four  months  : — Held,  that  the  appellant  was  not 
confined  to  the  remedy  pointed  out  by  the  first- 
mentioned  clause  of  the  act,  and  that  the  cause 
of  complaint  had  arisen  within  four  months. 
Bex  V.  Salop  JJ,,  2  B.  &  Ad.  145  ;  9  L.  J.  (0.8.) 
M.  C.  111. 

Amount  of  Penalty.]— The  12  &13  Vict.  c.  92, 
s.  14,  enacts  that,  a  party  convicted  by  a  justice 
under  the  act  shall  pay  such  penalty,  damage  or 
compensation,  as  the  justice  shall  adjudge,  order 
or  awai-d,  together  with  the  costs  of  conviction, 
to  be  settled  by  such  justice  ;  and  s.  25  gives  an 
appeal  to  quarter  sessions  in  all  cases  where  the 
sum  adjudged  to  be  paid  on  any  conviction  shall 
exceed  2Z.: — Hdd,  that  this  gives  an  appeal  only 
where  the  sum  adjudged  to  be  paid  as  penalty, 
damage,  or  compensation,  exclusive  of  the  costs, 
exceetls  2Z.  Beg.  v.  Warwickehire  JJ.^  6  El.  k  Bl. 
837;  25  L.  J.,  M.  C.  119;  2  Jur.  (N.8.)  930; 
4  W.  R.  650. 

Lioenees.] — ^No  appeal  lies  against  a  refusal  by 
justices  to  grant  a  billiard  licence  under  8  &  9 
Vict,  c  109,  B.  10.  Chamberlaifi,  Ex  parte, 
8  El.  &  Bl.  644  ;  4  Jur.  (N.8.)  477 ;  6  W.  R.  75. 

And  9ee  Intoxicatixo  Liquobs. 

Demolition  of  Building.] — An  appeal  to 
quarter  sessions  will  not  lie  against  the  order  of 
a  justice  directing  the  demolition  of  buildings 
under  s.  75  of  the  Metropolis  Local  Management 
Amendment  Act,  1862.  By  s.  231  of  the  Metro- 
polis Local  Management  Act,  1855,  any  person 
aggrieved  by  any  adjudication  of  a  justice  **with 
respect  to  any  penalty  or  forfeiture  under  the 
provisions  of  the  act"  may  appeal  to  quarter 
sessions.  By  s.  75  of  the  Metropolis  Local 
Management  Amendment  Act,  1862  (which,  by 
s.  110,  is  to  be  construed  as  one  act  with  the  act 
of  1855),  where  a  building  is  erected  beyond  the 
general  lines  of  building  in  a  street  without  the 
consent  of  the  Metropolitan  Board  of  Works,  a 
justice  of  the  peace  is  empowered,  upon  com- 
plaint made  and  after  inquiiy  held  as  the  act 
directs,  to  order  the  owner  or  occupier  to 
demolish  the  building,  and  in  default  of  com- 
pliance with  the  order,  the  vestry  of  the  parish 
or  board  of  works  for  the  district  shall  demolish 
the  building,  and  may  remove  and  sell  the 
materials,  and  recover  the  expenses  of  so  doing 
from  the  owner  or  occupier : — Held,  that  the 
order  of  a  justice  directing  the  demolition  of  a 
building  under  s.  75  of  the  act  of  1862,  was  not 
an  adjudication  "with  respect  to  a  penalty  or 
forfeiture"  within  s.  231  of  the  act  of  1855,  and 
therefore  that  no  appeal  to  quarter  sessions  would 
lie  against  the  order.  Beg.  v.  Middlesex  JJ., 
Elsdon,  Ex  parte,  51  L.  J.,  M.  C.  94  ;  9  Q.  B.  D. 
41  ;  SO  W.  R.  657  ;  46  J.  P.  551. 

Bastardj.]-^An  appeal  against  an  order  in 
bastardy  may  be  brought,  either  on  the  con- 
ditions prescribed  by  the  bastardy  acts  or  on 
those  prescribed  by  the  Summary  Jurisdiction 
Act,  1879.  Sect.  54  of  the  Summary  Jurisdic- 
tion Act,  in  applying  that  act  to  "an  appeal 
from  an  order  in  bajBtardy,"  amongst  other  things. 


651 


JUSTICE   OP  THE  TEACE— Appeal. 


652 


does  not  apply  the  appeal  sections  of  that  act 
exclusively  of  previously  existing  appeal  sections 
in  the  bastardy  acts,  but  applies  the  act 
generally  to  orders  in  bastardy,  so  as  to  remove 
doubts  whether  they  are  "orders  or  convictions." 
R^,  V.  Montgomeryshire  JJ.,  61  L.  J.,  M.  C.  95 ; 
46  J.  P.  517. 


d.  Hotloe  of  Appeal. 

Tliiie  for.]— By  the  PubUc  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  48,  a  court  of  summary 
jurisdiction  may,  under  certain  circumstances, 
order  the  local  authority  to  cleanse  offensive 
ditches  and  execute  permanent  or  structural 
works.  By  s.  269,  where  any  person  deems 
himself  aggrieved  by  any  rate  made  under  the 
provisions  of  the  act,  or  by  any  order,  conviction, 
judgment  or  determination  of  or  by  any  matter 
or  thing  done  by  any  court  of  summary  jurisdic- 
tion, he  may  appeal,  subject  to  the  conditions 
following  :  1.  The  appeal  shall  be  made  to  the 
next  court  of  quarter  sessions  for  the  county, 
division,  or  place  in  which  the  cause  of  appeal 
has  arisen,  holden  not  less  than  twenty-one  days 
after  the  demand  of  the  rate  or  the  decision  of 
the  court  from  which  the  appeal  is  made.  2.  The 
appellant  shall,  within  fourteen  days  after  the 
cause  of  appeal  has  arisen,  give  notice  to  the 
other  party,  and  to  the  authority  or  court  of 
summary  jurisdiction  by  whose  act  he  deems 
himself  aggrieved,  of  his  intention  to  appeal. 
An  order  was  made  on  the  appellants  under  s.  48 
on  the  6th  of  September,  and  served  on  them  on 
the  24th.  They,  on  the  2nd  of  October,  served 
on  the  respondents  notice  of  appeal  to  the  ses- 
sions : — ^Held,  that  the  time  for  notice  of  appeal 
i-an  from  the  date  of  the  decision,  and  not  from 
the  service  of  the  order  of  justices  ;  and,  conse- 
quently, that  the  notice  was  too  late.  Iteg,  v. 
Jiamet  Rural  Sanitary  Authority^  45  L.  J., 
M.  C.  105  ;  1  Q.  B.  D.  568  ;  36  L.  T.  362. 

Where  a  statute  empowers  justices,  on  infor- 
mation laid  at  a  special  sessions,  to  make  orders 
on  specified  parties  for  the  payment  of  money, 
notice  of  the  intended  information  being  first 
given  to  such  parties,  and  empowers  them  to 
appeal,  giving  notice  of  such  appeal,  "  within  six 
<lays  alter  such  order "  shall  be  made  or  given, 
the  time  for  notice  of  appeal  runs  from  the 
making  of  the  order,  not  from  the  service.  Reg, 
v.  DerbyMrc  JJ,,  7  Q.  B.  193  ;  1  New  Sess.  Cas. 
045  ;  14  L.  J.,  M.  C.  84  ;  9  Jur.  551. 

Fraudulent  Bemoval  of  Goodi.] — ^An  appeal 
from  an  order  of  justices  under  11  Geo.  2,  c.  19, 
ss.  4,  6,  by  a  person  adjudgc<l  guilty  of  fraudu- 
lently removing  goods  to  prevent  a  distress,  is 
subject  to  the  conditions  and  regulations  pre- 
scribed in  the  Summary  Jui'isdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  s.  31,  sub-s.  2,  and  s.  32, 
and  therefore  notice  of  appeal  must  be  given 
within  seven  days  after  the  decision  appealed 
against.  Reg,  v.  Shropshire  JJ,^  60  L.  J.,  M.  0. 
72  ;  6  Q.  B.  D.  669  ;  29  W.  R.  567. 

Bemoyal  of  Pauper.]— By  11  &  12  Vict.  c.  43, 
s.  35,  oi-ders  for  the  removal  of  paupers  are 
excepted  from  the  provisions  of  that  act,  and 
therefore  the  seven  days'  notice  of  appeal  pre- 
scribed by  s.  31  of  42  &  43  Vict.  c.  49  (which  by 
K.  54  is  to  be  construed  as  one  with  11  &  12  Vict, 
c.  43,  and  by  47  &  48  Vict.  c.  43,  s.  6,  is  made 
applicable  to  appeals  from  convictions  or  orders 
made  in  pursuance  of  the  Summary  Jurisdiction 


Acts),  is  not  required  on  an  appeal  against  an 
order  of  removal.  Reg.  v.  AmerteUhire  JJ.y 
58  L.  J.,  M.  C.  155 ;  22  Q.  B.  D.  625 :  60  L.  T. 
834  ;  37  W.  R.  492  ;  63  J.  P.  470. 

Szdfe  Law— Appeal  from  CouTiotion.]— The 
act  of  1827  for  consolidating  and  amending  th& 
excise  laws  (7  &  8  Geo.  4,  c.  63),  s.  83,  required 
notice  of  appeal  from  a  conviction  under  that 
act  to  be  given  "  at  and  immediately  upon  the- 
giving  of  the  judgment  appe&led  against."  By 
the  Summary  Jurisdiction  Act,  1879  (42  &  4;i 
Vict.  c.  49),  8.  31,  persons  authorised  to  appeal 
from  a  court  of  summary  jurisdiction  may  appeal 
subject  to  the  condition  of  giving  notice  of 
appeal,  if  no  time  is  prescribed,  within  seven 
days  after  the  day  of  the  decision. — By  the 
Summary  Jurisdiction  Act,  1884  (48  &  49  Vict, 
c.  43),  s.  6,  a  person  authorised  to  appeal  by  any 
act  before  the  Summary  Jurisdiction  Act,  1879, 
from  a  conviction  or  order  of  a  court  of  summary 
jurisdiction  made  in  pursuance  of  the  Summary 
Jurisdiction  Acts,  shall  appeal  subject  to  th& 
conditions  and  regulations  contained  in  the  act 
of  1879. — A  person  convicted  of  an  ofitence 
against  the  excise  laws  gave  notice  of  appeal 
four  days  after  the  decision: — Held,  making- 
absolute  a  rule  for  a  mandamus  to  justices  to 
hear  the  appeal,  that  the  effect  of  the  summary 
jurisdiction  acts  was  to  rep^  by  implication 
the  provision  requiring  notice  of  appeal  at  and 
immediately  upon  the  giving  of  the  judgment, 
and  therefore  no  time  was  prescribed  within  the 
meaning  of  s.  31  of  the  Summary  Jurisdiction 
Act,  1879,  so  that  by  that  section  the  time  wa» 
seven  days,  and  the  notice  given  was  sufficient. 
Reg,  V.  Olanwrgamhire  JJ.,  58  L.  J.,  M.  C.  93  ; 
22  Q.  B.  D.  628  ;  60  L.  T.  536  ;  37  W.  B.  493  ;  16 
Cox,  C.  C.  593  ;  53  J.  P.  294. 

ITezt  practieable  Quarter  Beiiloni .]— The  true 
meaning  of  appealing  to  the  "  next  sessions  "  is 
the  next  sessions  at  which,  according  to  the 
practice  of  the  particular  sessions,  a  notice  of 
trial  can  be  given  to  try  at  that  sessions.  Rex  v. 
Stmthampton  JJ.,  7  L.  J.  (o.s.)  M.  C.  77  ;  Rex  v. 
Devon,  Jj,,  7  L.  J.  (0.8.)  M.  C.  78. 

A  poor-rate  for  the  parish  of  L.  was  made  and 
allowed  on  Saturday,  the  20th  of  March,  and 
published  on  the  following  day.  S.  &  Son.,  who 
are  the  occupiers  of  bookstalls  at  certain  railway 
stations  in  the  parish,  were  included  in  the  rate. 
The  quarter  sessions  next  after  the  publication 
of  the  rate  were  held  on  the  6th  of  April.  A 
party  desirous  of  appealing  against  the  rate 
would,  therefore,  if  bound  by  law  to  bring  his- 
appeal  to  such  April  sessions,  have  had  to  give 
notice  of  appeal  upon  the  22nd  of  March,  the 
day  immediately  succeeding  that  of  the  publica> 
tion  of  the  rate,  in  accordance  with  the  provi- 
sions of  12  &  13  Vict.  c.  45,  s.  1,  which  requires 
fourteen  clear  days'  notice  to  be  given  to  the 
overseers.  S.  &  Son  gave  notice  of  appeal  against 
the  rate  on  the  7th  of  June  for  the  then  next 
sessions,  which  were  held  on  the  6th  of  July. 
The  court  of  quarter  sessions  refused  to  hear  the 
appeal,  on  the  ground  that  it  ought  to  have  been 
brought  to  the  April  sessions : — Held,  that  an 
appellant  against  a  poor-rate  is  entitled  to  a 
reasonable  time  before  giving  notice  of  appeal, 
to  allow  of  his  considering  whether  he  shall 
appeal,  and  the  grounds  on  which  his  appeal 
shall  be  based,  and  that  one  day  is  not  a  reason- 
able time  for  that  pui*{)ose ;  and  that,  conso 
quently,  S.  &  Son  were  not  bound  to  give  notice 
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of  appeal  for  the  April  sessions.  Beg,  y.  Surrey 
JJ.,  60  L.  J.,  M.  C.  10 ;  6  Q.  B.  D.  100  ;  43  L.  T. 
600  ;  29  W.  R.  260  ;  46  J.  P.  93. 

Held,  further,  tlmt,  under  the  circumstances, 
they  were  not  even  bound  to  enter  and  respite 
their  appeal  at  the  April  sessions.    lb. 

B.,  being  dissatisfied  with  the  decision  of  an 
assessment  committee  given  on  16th  June, 
resolved  to  appeal  to  the  Kirkdale  Sessions  of  the 
county  of  Lancashire.  Fourteen  days'  notice  of 
appeal  is  required  to  be  given  to  the  overseers, 
and  twenty-one  days  to  the  assessment  com- 
mittee. The  next  quarter  sessions  for  the  county 
of  Lancaster  were  held  on  the  28th  June,  and  by 
adjournment  at  Kirkdale  on  13th  July.  B.  duly 
served  his  notice  of  appeal  for  the  Michaelmas 
quarter  sessions,  which  commenced  at  Lancaster 
on  18th  October,  and  were  held  at  Kirkdale  by 
adjournment  on  2nd  November.  The  justices 
having  refused  to  hear  the  appeal  on  the  ground 
that  B.  should  have  given  the  requisite  notices 
for  the  sessions  held  at  Kirkdale  on  the  18th 
July  : — Held,  that  the  justices  were  wrong,  inas- 
much as  time  for  giving  notice  of  appeal  must 
be  calculated  in  reference  to  the  first  day  of  the 
commencement  of  the  sessions  at  Lancaster  and 
not  to  the  first  day  of  the  adjournment  thereof 
at  Kirkdale.  Beg,  v.  Lancathire  JJ.^  34  L.  T. 
124. 

The  Pilot  Act,  62  Qeo.  3,  c.  39,  enacted,  that 
persons  convicted  of  offences  against  the  act 
might  within  three  calendar  months  after  such 
conviction  appeal  to  the  sessions,  first  giving  ten 
days'  notice  of  appeal  to  the  persons  appealeil 
against,  and  within  fourteen  days  next  after  such 
notice  entering  into  a  recognizance  : — Held,  that 
the  party  convicted  had  three  calendar  months 
within  which  to  give  notice  of  his  intention  to 
appeal  to  the  then  following  sessions,  which  were 
held  more  than  three  calendar  months  after  the 
conviction,  and  need  not  appeal  to  the  next 
immediate  sessions  after  the  conviction.  Bex  v. 
Middlesex  JJ.,  6  M.  &  S.  279. 


Praotioe  si  to.] — ^Where  a  district  court 


of  quarter  sessions  is  held  in  each  division  of  a 
county  by  adjournment,  from  one  to  the  other, 
and  the  rules  of  practice  made  by  the  court  of 
each  division,  for  the  conduct  of  business  in  it, 
assume  that  the  day  when  the  court  for  that 
division  begins  its  sittings  is  the  first  day  of  the 
sessions  for  that  division,  an  appeal  belonging  to 
one  of  such  divisions  should  be  governed  by  the 
rules  of  practice  for  that  division  ;  and  it  is 
sufficient,  if  the  grounds  of  appeal  are  delivered 
fourteen  clear  days  before  the  first  day  of  the 
sitting  of  the  court  for  the  division  in  which  the 
appeal  is  to  be  tried.  Beg,  v.  Sussex  JJ.^  4 
B.  &  S.  966  ;  34  L.  J.,  M.  C.  69  ;  11  Jur.  (N.8.) 
300  ;  11  L.  T.  740  ;  13  W.  R.  471— Ex.  Ch. 

CalonlatioxL  of  Time.] — The  4  Qeo.  4,  c.  96, 
8.  87,  requires  notice  of  appeal  to  be  served 
within  six  days  after  the  cause  of  complaint 
shall  arise  : — Held,  that,  when  the  last  of  the  six 
days  was  a  Sunday,  notice  on  the  Monday  follow- 
ing was  too  late.  Bi'g.  v.  Middlesex  JJ.^  2  D. 
(N.8.)  719  ;  12  L.  J.,  M.  C.  59  ;  7  Jur.  396. 

A  notice  of  appeal  was,  according  to  the 
regular  and  ordinary  course  of  post,  delivered  on 
a  Sunday,  and  if  delivered  on  Monday  there 
would  not  liave  been  fourteen  days  before  the 
first  day  of  the  sessions : — Held,  that  the  notice 
of  appeal  was  void.  Asprell  v.  Lancashire  JJ.^ 
16  Jur.  1067,  n. 


By  a  statute  an  appellant  was  required  to  give 
"  seven  days*  notice,  at  least,  of  his  intention  to 
bring  an  appeal.*'  Notice  of  appeal  was  served 
on  the  31st  of  December,  at  half -past  nine  o'clock 
a.m.  The  sessions  commenced  on  the  7th  of 
January,  at  ten  a.m.,  on  which  day  appeals  were 
to  be  entered,  though,  by  the  practice  of  the 
sessions,  they  were  not  heard  till  the  SOth 
January  : — Held,  insufficient,  for  that  the  seveQ 
days  must  be  reckoned  exclusively  both  of  the 
entire  day  of  giving  the  notice  and  the  first  day 
of  the  sessions,  as  the  fraction  of  the  day  is  not 
to  be  considered  in  such  calculation,  and  the  day 
of  bringing  an  appeal  is  the  day  on  which  it  is 
entered,  not  heard.  Beg.  v.  Middlesex  JJ,^  2 
New  Sess.  Cas.  73  ;  3  D.  &  L.  109 ;  14  L.  J., 
M.  C.  139. 

Under  7  &  8  Vict.  c.  101,  s.  4,  requiring  notioe  of 
appeal  to  be  given  within  twenty-four  hours  after 
the  adjudication,  and  making  of  any  order  on  the 
putative  father,  the  time  for  appealing  must  be 
calculated  from  the  signature  of  the  order  by 
the  justices.  Beg.  v.  Flintshire  JJ.,  3  D.  &  L. 
537  ;  15  L.  J.,  M.  C.  60 ;  10  Jur.  476. 

The  twenty-four  hours  begin  to  run  from  the 
time  of  the  oral  adjudication  and  order  of  the 
justices,  and  not  from  the  time  of  the  formal 
drawing  up  and  signature  thereof.  Johnson^  Ex 
parte,  3  B.  &  S.  947 ;  32  L.  J.,  M.  C.  193  ;  9  Jur, 
(N.8.)  1128  ;  8  L.  T.  275  ;  11  W.  R.  620. 

Absence  of  ITotioo.]— Upon  a  rule  for  a 
mandamus  to  compel  the  quarter  sessions  to 
enrol  an  order  of  petty  sessions  for  stopping  up 
a  footway,  there  being  fair  ground  for  believing 
that  many  persons  had  been  misled  by  the 
published  description  of  the  footway,  and  had 
therefore  neglected  to  give  notice  of  appeal,  the 
court  made  a  rule  to  let  in  the  appeal.  Bex  v. 
Sujfolk  JJ.,  5  L.  J.  (0.8.)  M.  C.  27. 

Mode  of  Senrioe — On  Justioe.] — ^Notice  of 
appeal  against  a  conviction  under  5  &  6  Will.  4, 
c.  50  (Highway  Act),  s.  72,  is  well  served  on  the 
justice  under  s.  105,  if  delivered  at  his  dwelling- 
house,  though  not  to  him  personally.  Beg.  v. 
YitrJtshire,  North  Biding  JJ.,  1  New  Sess.  Gas. 
574  ;  7  Q.  B.  154  ;  14  L.  J.,  M.  0.  91 ;  9  Jur.  426. 

Where  there  is  some  evidence  on  the  face  of 
a  written  notice  that  it  was  served  in  due  time, 
the  court  will  not  interfere  with  the  decision  of 
the  sessions  that  it  was  so  served.  Beg.  y. 
Gloucestershire  JJ.,  16  L.  J.,  M.  C.  67 ;  11  Jur. 
764. 


On  one  of   seyoral   Bespondonti.] — ^A. 


was  adjudged,  by  justices  acting  under  a  local 
dock  act  to  pay  50/.  to  B.,  for  and  on  behalf  of 
the  ownei-8  of  a  vessel,  for  an  injury  caused  to 
such  vessel  by  A.  A.  thereupon  appealed,  and 
gave  notice  of  appeal  to  all  the  part  owners  of 
the  vessel  at  different  times  between  the  23rd 
September  and  the  6th  October.  On  the  26th 
September  he  entered  into  the  recognizance 
as  required  by  the  act.  At  the  hearing  the 
appeal  was  dismissed  because  the  recognizance 
was  not  entered  into  within  three  days  after 
all  the  notices  had  been  served: — Held,  that 
service  on  one  of  the  joint  owners  was  good 
service  for  aU,  and  that  the  recognizance  there- 
fore was  properly  entered  into.  Beg.  v.  Liver' 
pool  Becorder,  31  L.  J.,  M.  0. 127 ;  8  Jur.  (KJB.) 
642  ;  6  L.  T.  361 ;  10  W.  B.  78. 

On  Bolioitor  who  appeared  for  Beipon- 


dent  at  Petty  Sessions.] — In  a  bastardy  case. 
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notice  of  appeal  to  qnarter  sessions  having  been 
served  upon  the  solicitor  who  appeared  for  the 
respondent  at  petty  sessions,  the  solicitor  accepted 
senrioe  on  her  behalf  : — Held,  that  he  ceased  to 
be  the  respondent's  solicitor  when  the  proceedings 
at  petty  sessions  had  determined,  and  that  the 
service  was  bad.  Beg.  v.  Orford^hire  JJ.^  62 
L.  J^  1(L  C.  166 ;  [1893]  2  Q.  B.  149  ;  4  B.  482  ; 
69  L.  T.  368;  41  W.  R.  615  ;  67  J.  P.  712— C.  A. 

Statutory  Votice  of  Appeal  wnt,  hut 


retumod  tkrongh  Dead  Letter  Ofllee.] — ^An  appeal 
to  qnarter  sessions  from  an  order  made  at  petty 
sessions  can  be  brought  by  the  person  seeking  to 
appeal,  only  after  a  proper  notice  setting  out  the 
general  gronnds  of  the  appeal  has  been  duly  served 
on  the  other  party  as  required  by  s.  31,  sub-s.  2 
of  the  Summary  Jurisdiction  Act,  1879.  Beg,  v. 
Enem  JJ^  43  W.  B.  378. 

BaafonahlenoM  of.] — Semble,  that  where 
no  notice  is  prescribed  by  an  act  giving  an 
appeal,  there  mast,  on  principles  of  common 
law,  be  reasonable  notice  given  to  the  respon- 
dents before  the  appellants  are  entitled  to  be 
heard,  though  any  mode  of  giving  the  informa- 
tion on  which  the  respondents  could  act  may  be 
sufficient.  Blyteg,  In  re,  5  £1.  k.  BL  291 ;  24 
L.  J.,  M.  C.  138  ;  1  Jur.  (N.8.)  641  ;  8  W.  B.  516. 

Betum  to  a  habeas  corpus  setting  out  a  con- 
viction by  two  justices,  under  6  Geo.  4,  c.  129, 
whereby  A.  was  sentenced  to  six  weeks'  imprison- 
ment, and  an  order  of  sessions,  purporting  to  be 
made  on  dismissing  an  appeal  against  the  con- 
viction, whereby  he  was  oraered  to  be  imprisoned 
pursuant  to  the  conviction.  By  affidavits  it 
appeared  that  he  was  convicted  on  a  Saturday ; 
that  he  entered  into  recognisances  before  the 
convicting  justices,  which  were  forfeited  on  the 
Friday  next  after  the  conviction ;  that  on  the 
ensuing  Monday  the  sessions  were  held,  and 
the  appeal  called  on.  By  a  rule  of  the  sessions, 
in  all  cases  of  appeals  not  otherwise  directed 
by  law,  notice  in  writing  must  be  given  on  or 
before  Saturday  se'nnight  preceding  the  sessions. 
CSounsel  appeared  for  the  convicting  justices 
as  respondents,  and  on  their  objection,  the 
sessions  dismissed  the  appeal  because  the  rule 
was  not  complied  with  : — Held,  that  the  sessions, 
if  they  thought  the  notice  given  not  sufficient 
for  a  trial  then,  might  have  entered  and  respited 
the  appeal,  but  were  not  justified  in  refusing  to 
hear  it  under  the  circumstances.    Ih, 

After  ontering  into  Boeogniiaiioai.]  —  The 
50  (}eo.  3,  c.  48,  s.  25,  provided  that  a  party 
grieved  by  any  conviction  under  that  act,  who 
shall  enter  into  a  recognizance  to  appear  at  the 
next  sessions,  shall  be  at  liberty  to  appeal  to 
such  sessions  : — Held,  that  this  dispensed  with 
the  necessity  of  any  notice  of  appeal,  and  if  the 
party  duly  entered  into  the  recognizance,  the 
sessions  were  bound  to  hear  the  appeaL  Bex  v. 
Ikfex  J  J,,  4  B.  &  Aid.  276. 

By  One  of  Seyeral.]— A.,  B.  and  C.  were  con- 
victed under  7  &  8  Geo.  4,  c.  23,  s.  34  ;  under 
s.  72,  they  gave  a  joint  notice  of  appeal ;  at  the 
sessions  a  separate  conviction  of  A.  was  produced, 
and  on  the  objection  taken,  that  the  notice  of 
appeal  should  have  been  separate,  the  justices 
dismissed  the  appeal : — Held,  that  the  justices 
were  wrong,  that  the  variance  was  immaterial, 
and  that  the  justices  were  bound  to  have  heard 
the  appeal.  Beg.  v.  Oxfordshire  JJ.,  12  L.  J., 
M.  C.  40 ;  7  Jur.  196. 


By  Bolieitor  for  Appellaati.] — ^Notice  of  appeal 
against  an  order  of  removal  signed  by  the 
attorney  for  the  overseers  of  the  appellant  parisli 
is  sufficient.  Bex  v.  Monmouth  JJ^  7  L.  J. 
(0.8.)  M.  C.  95. 

By  Tmitoes.] — ^By  a  local  act  it  was  pro- 
vide, that  if  any  person  should  think  himself 
aggrieved  by  certain  assessments,  he  might  appeal 
to  the  quarter  sessions,  first  giving  notice  and 
entering  into  a  recognizance  to  prosecute  such 
appeaL   By  auother  act,  giving  powers  to  certain 
road  trustees,  it  was  enacted,  that  they  might 
sue  and  be  sued  in  the  name  of  any  one  or  more 
of  them  ;  that  no  action  or  prosecution  so  com- 
menced should  abate  by  the  death,  &c.,  of  such 
trustee ;  and  that  such  trustee,  in  whose  name 
any  action  or  suit  should   be  commenced  or 
prosecuted  in  pursuance  of  the  act,  should  be 
reimbursed  his  costs  thereby  incurred,  and  also 
the  costs  of  prosecuting  an  indictment  or  other 
proceedings  whatsoever  conmienced   or    prose- 
cuted against  any  person  by  order  of  the  trustee. 
A  single  trustee  gave  notice  by  appeal  against  a 
rate,  beginning  '*  I,  A.  B.,  one  of  the  trustees,  ftc, 
for  and  on  behalf  of  myself  and  the  others  of 
the  trustees,  hereby  give  you  notice,  that  an 
appeal  will  be  entered  and  prosecuted  on  behalf 
of  the  trustees  against  a  certain  rate,"  &c.    He 
also  entered  into  a  recognizance  (in  which  no 
other  trustee  joined),  with  the  condition  "  that 
A.  B.,  or  the  trustees  appointed  under  a  certain 
act,  do  appear   at   the  next   general   quarter 
sessions,  &c.,  and  prosecute  an  appeal,  &!c.,  and 
abide  the  order,"  &c.    It  did  not  appear  whether 

A.  B.  was  or  was  not  authorised  by  the  trustees 
to  take  these  steps,  but  they  had  made  no  dis- 
claimer : — ^Held,  that  there  was  a  sufficient  notice 
and  recognizance  within  the  first-mentioned 
statute ;  and  mandamus  issued  commanding  the 
sessions  to  hear  the  appeaL  Bex  v.  Surrey  JJ,^ 
5  A.  &.  E.  701. 

Sufflcienoy  of— Grounds  of  AppeaL] — A  notice 
of  appeal  against  an  order  for  the  stopping  up  of 
footway  under  66  Geo.  3,  c  68,  s.  3,  must  state 
that  the  party  intending  to  appeal  is  injured  or 
aggrieved  by  the  order.  Bex  v.  Ekeex  JJ.,  5 
L.  J.  (O.S.)  M.  C.  66 ;  Bex  v.  Wett  Biding  of 
Yorkshire  J  J.,  1  M.  &  By.  647  ;  6  L.  J.  (o.s.)  M.  C. 
59  ;  7  B.  &  C.  678  ;  31  B.  B.  278. 

A  notice  of  appeal  must  state  that  the  appellant 
is  a  party  aggrieved  or  must  set  out  facts  which 
shew  that  he  is  so.  Bfx  v.  Blaxskawton  (Jkhahx" 
tanti),  8  L.  J.  (0.8.)  M.  C.  123. 

A  notice  of  appeal  against  overseers'  accounts 
need  not  state  that  tlie  party  appealing  is 
aggrieved,  but  it  must  state  the  grounds  of  objec- 
tion which  he  is  about  to  take  to  the  accounts. 
Bex  V.  Somerset  JJ.,  6  L.  J.  (o.s.)  M.  C.  116  ;  7 

B.  &  C.  681. 

Notice  of  appeal  pursuant  to  67  Geo.  3,  c.  94, 
s.  2,  against  a  county  rate  need  not  state  the 
grounds  of  objection  to  the  rate.  Bex  v.  West- 
moreland JJ.,  8  L.  J.  (0.8.)  M.  C.  70. 

It  is  sufficient  for  a  vagrant  convicted  under  5 
Geo.  4,  c.  83,  s.  4,  to  state  as  his  ground  for 
appeal  that  he  is  not  guilty.  Bex  v.  XeweasUe- 
upon-Tyne  JJ.,  1  B.  &  Ad.  933  :  9  L.  J.  (OJS.) 
M.  C.  117. 

Where  an  appeal  to  the  quarter  sessions  is 
given  by  a  statute  against  any  conviction  under 
it,  to  any  person  aggrieved  by  such  conviction, 
provided  he  gives  to  the  respondent  a  notice  in 
writing  of  such  appeal,  and  of  the  cause  and 
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matter  thereof,  and  the  court  of  quarter  sessions 
is  directed  to  hear  and  determine  the  matter 
of  the  appeal,  that  court  can  adjudicate  only  on 
the  matter  stated  in  the  notice.  Hew  y.  Bovlthee^ 
€  N.  &  M.  26  ;  4  A.  &  B.498  ;  1  H.  &  W.  713. 

A  complaint  having  been  made  to  justices  that 
certain  roads  alleged  to  be  highways  under  the 
jurisdiction  of  a  highway  board  were  out  of  repair, 
a  summons  was  issued  against  such  board.  Upon 
the  hearing,  a  land  surveyor  was  appointed  to 
view  and  report  on  the  state  of  the  roads  in 
question.  The  report  was  duly  made,  and  the 
justices,  upon  the  evidence  and  admissions  before 
them,  ordered  the  highway  board  to  do  the  repairs. 
The  highway  board  neglected  to  obey  this  order ; 
and  the  justices  appointed  such  land  surveyor  to 
put  the  highway  in  repair,  and  ordered  the  board 
to  pay  the  expenses.  At  several  hearings  before 
the  justices,  the  highway  board  never  denied  that 
they  were  liable  to  repair  the  roads  in  question. 
The  board  appealed  to  quarter  sessions  against  the 
order  upon  them  for  the  expenses  of  repairing  the 
roads.  The  following  were  the  grounds  of  appeal : 
— "  1.  That  the  said  justices  had  no  jurisdiction 
to  make  tbe  said  order.  2.  That  the  said  order 
is  contrary  to  law.  3.  That  the  said  order  is 
contrary  to  the  evidence.  4.  That  the  justices 
wrongfully  admitted  evidence  of  witnesses  other 
than  the  person  appointed  bv  them  under  s.  18 
of  25  &  26  Vict.  c.  61.  5.  That  at  the  time  of  the 
making  of  the  said  order  the  said  highways  had 
been  put  into  a  state  of  complete  and  effectual 
repair.  6.  That  the  sum  mentioned  in  the  said  order 
to  be  spent  in  putting  the  said  roads  into  repair 
is  excessive.  7.  That  the  said  highway  board  was 
and  is  not  liable  to  repair  the  said  highways,  and 
that  the  liability  to  repair  the  said  highways  was 
at  all  the  hearings  before  the  said  justices  recited 
in  the  said  order,  and  also  at  the  time  of  the 
hearing  when  the  said  order  was  made,  and  at  tbe 
time  of  the  making  thereof,  disputed."  Upon 
the  appeal  it  was  contended  on  behalf  of  the 
board  tbat  the  roads  in  question  were  not  high- 
ways, and  the  order  was  quashed  on  that  ground : 
— Held,  that  the  highway  board  were  entitled  to 
appeal  to  quarter  sessions  against  the  order,  but 
were  not  entitled  on  the  appeal  to  raise  the 
question  whether  the  roads  were  highways — (1) 
because  they  were  estopped  by  their  admissions 
before  the  justices  ;  (2)  because  their  grounds  of 
appeal  gave  no  notice  that  the  point  would  be 
taken;  and  (3)  because  the  question  was  not 
open  to  them  when  the  order  appealed  against 
was  made,  lllingivcrth  v.  Bulmer  Eatt  High- 
tcay  Board,  62  L.  J.,  Q.  B.  680  ;  48  J.  P.  37. 

Held,  also,  that  the  quarter  sessions,  by  deciding 
the  question,  did  not  thereby  necessarily  decide 
that  it  was  open  to  the  highway  board  to  raise  it. 
lb. 

Signing.]— By  12  &  13  yict.c.  45,  s.  1,  a  notice 
of  appeal  to  a  court  of  quarter  sessions  "shall 
be  in  writing,  signed  by  the  person  or  persons 
giving  the  same,  or  by  his,  her  or  their  attorney 
on  his,  her  or  their  behalf "  : — Held,  that  a 
notice  of  appeal  signed  in  the  appellant's  name 
by  the  clerk  to  his  attorney  with  the  appellant's 
authority  was  sufficient.  Beg.  v.  Kent  JJ.y  42 
L.  J.,  M.  C.  112 ;  L.  R.  8  Q.  B.  305 ;  21  W.  R.  635. 

To  Whom  to  be  given.] — In  the  case  of  an 
a])peal  against  a  borough  rate  under  5  &  6  WilL  4, 
c.  76,  s.  92,  notice  of  appeal  ought  to  be  given  to 
the  town  clerk,  and  not  to  the  clerk  of  the  peace. 
B£g,  v.  Carmarthen  Becorder^  3  N.  &  P.  19 ;  7 


A.  &  E.  768  ;  1  W.  W.  &  H.  222  ;  7  L.  J.,  M.  C. 
17. 

The  addressing  of  a  notice  of  appeal  under 
s.  31  of  the  Summary  Jurisdiction  Act,  1879,  to 
the  clerk  to  the  justices,  instead  of  to  the  justices 
personally  from  whose  decision  the  appeal  is 
laid,  Is  a  sufficient  and  valid  form  for  the  notice. 
Beg,  V.  Ee»ex  JJ..  Stark,  Ex  parte,  61  L.  J.,  M.  C. 
120  ;  [1892]  1  Q.  B.  490  ;  66  L.  T.  676  ;  40  W.  R. 
446  ;  17  Cox,  C.  C.  521  ;  56  J.  P.  375. 

Determination  ai  to  Snffloienoj  o£] — ^When 
the  quarter  sessions  have  refused  to  hear  an 
appeal  on  the  groxmd  of  the  insufficiency  of  the 
notices,  and  a  mandamus  is  applied  for  to  compel 
them  to  hear,  the  court  will,  upon  the  argument 
against  the  rule,  determine  the  question  of  the 
sufficiency  or  insufficiency  of  the  notices.  Ourtie 
V.  Bu*9,  47  L.  J.,  M.  C.  36  ;  3  Q.  B.  D.  13 ;  37 
L.  T.  533  ;  26  W.  B.  210. 

The  consideration  of  a  notice  of  appeal  is 
merely  preliminary  to  a  hearing  of  the  appeal ; 
therefore  if,  upon  objection  taken  to  the  notice, 
the  sessions  decide  that  it  is  bad,  and  dismiss  the 
appeal,  the  court  will,  if  the  decision  is  erroneous, 
award  a  mandamus  to  enter  continuances  ancl 
hear.  Beg.  v.  Surrey  JJ.^  2  New  Sess.  Cas.  245  ; 
3  D.  &  L.  573  ;  1  B.  C.  Rep.  12 ;  15  L.  J.,  M.  C. 
46  ;  10  Jur.  410. 

Two  Votioei  of  Appeal.] — Upon  the  hearing 
on  an  appeal  to  quarter  sessions  under  the 
Summary  Jurisdiction  Act,  1879,  it  appeared 
that  two  notices  of  appeal  had  been  given  within 
the  time  limited  by  the  act,  and  the  appellant 
had  elected  to  proceed  upon  the  seoond,  which 
was  found  to  be  bad  for  want  of  the  prescribed 
recognizance: — Held,  that  the  first  notice 
remained  good,  and  that  the  appellant  was 
entitled  to  proceed  upon  it  after  failing  upon  the 
second.  Beg.  v.  Wol-eerhamjpUm  Becoraer^  35 
W.  R.  650. 

When  Appeal  Beipitod— Praetioe  ai  to.] — 
Where  a  statute  gives  a  party  aggrieved  a  right 
of  appeal,  on  giving  security  to  a  specified  amount, 
he  may  enter  and  respite  his  appeal  at  the  next 
sessions,  after  having  given  such  security,  without 
notice  to  the  other  side  ;  but  after  the  appeal  has 
been  respited,  if  he  does  not  give  the  usuid  notice 
of  trying  it,  the  sessions  will  be  authorised  to  dis- 
miss it  sdtogether.  Bex  v.  Salop  J  J.,  2  B.  &  Ad.  694. 

Notice  was  given  of  appeal  against  a  poor-rate, 
and  the  respondents  attended  at  the  sessions  and 
prayed  a  respite,  alleging  that  they  had  not  had 
time  to  prepare  their  defence  to  the  matters  stated 
as  grounds  of  appeal.  The  appellant  opposed  the 
respite  ;  but  it  was  granted,  no  notice  of  appeal 
having  been  proved  or  expressly  admitted.  An 
order  of  respite  was  made  out,  embodying  the 
grounds  of  appeal  stated  in  the  notice : — Held, 
that,  at  the  following  sessions,  the  appellant  was 
entitled  to  be  heard  without  proving  any  notice 
of  appeal.  Bex  v.  Ilertfordsh  Ire  JJ.^A^  B.  &  Ad.  561 ; 
1  N.  &  M.  331  ;  2  L.  J.,  M.  C.  41. 

A  pauper  was  removed  under  an  order  in 
March,  within  fourteen  days  of  the  Easter  ses- 
sions, and  the  appellants  entered  and  respited  an 
appeal,  ex  parte,  without  giving  notice  to  the 
respondents  at  the  Midsummer  sessions,  and 
served  notice  and  grounds  of  appeal  for  the 
October  sessions : — ^Held,  that,  as  the  Midsummer 
sessions  had  jurisdiction  to  receive  the  appeal, 
the  propriety  of  their  adjournment  could  not  be 
considered.  Beg.  v.  Surrey  JJ.^  15  L.  J.,  M.  C. 
1 ;  10  Jur.  72. 
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If  a  r^oUur  notice  of  appeal  has  been  given 
for  one  sessions,  and  the  appeal  is  adjourned  at 
the  instance  of  the  appellants,  after  hearing 
counsel  on  both  sides,  it  is  not  necessary  to  give 
a  strictly  regular  notice  of  trial  for  the  following 
sessions.  JRex  t.  Gloucestrrthire  JJ.,  3  D.  P.  C. 
298. 

A  rule  of  practice  of  the  sessions,  that  whencTer 
an  appeal  against  an  order  of  remoTal  shall  be 
entered  respited,  due  notice  thereof  shall  be 
given  by  the  appellant  to  the  respondent  parish, 
is  void.    Jteg.  v.  Surrey  JJ^  3  New  Sess.  Cas  531. 

After  an  appeal  entered  and  respited,  and 
notice  of  an  intention  to  try  at  the  second  sessions, 
at  which  sessions  the  appeal  is  again  respited  at 
the  instance  of  the  appellant,  the  appellant  is 
not  bound  to  give  notice  of  his  intention  to  try 
at  the  following  sessions,  unless  such  notice  is 
requireil  by  the  rules  of  the  particular  sessions. 
Rrx  V.  Yorluhire,  W.  R.,  JJ.,  2  N.  &  M.  390  ;  5 
B.  &  Ad.  667  ;  3  L.  J.,  M.  C.  21. 

Where  appellants  were  required  to  give  respon- 
dents twenty-eight  days*  notice  of  trial  in  the 
case  of  respited  appeals,  and  a  respited  appeal 
was  dismissed  at  those  sessions,  on  the  ground  that 
the  appellants  had  only  given  fourteen  days' 
notice  of  trial,  the  court  refused  to  grant  a  man- 
damus, as  the  rule,  though  unnecessary,  did  not 
appear  to  be  so  unreasonable  as  to  call  for  its 
interference.  R^.  v.  Montgomeryshire  JJ.,  2 
New  Sess.  Cas.  78 :  3  D.  &  L.  119  ;  14  L.  J., 
M.  C.  142  ;  9  Jur.  927. 

An  api>eal  after  hearing  at  one  sessions  was 
respited  until  the  following  sessions,  in  con- 
sequence of  an  equal  division  of  opinion  on  the 
Ijcnch  as  to  the  merits  : — Held,  that  no  fresh 
notice  of  trial  was  necessary  for  the  following 
sessions,  although  in  practice  the  rule  is  other- 
wise as  to  rcspi  te<  I  ap{)eals.  Rex  v.  Ruekingham- 
shire  JJ.,  6  D.  6i  n.  U2. 


VeeeMlty  of  Votiee.]— Fourteen  clear 


days  before  the  sessions  next  after  making  a 
poor-rate,  a  notice,  accom[>anied  by  grounds  of 
appcaL  was  served  on  the  parish  ofliceis,  of  an 
intention  to  enter  an  api)eal  at  those  sessions, 
but  not  then  to  try,  but  to  petition  for  a  respite 
to  the  next  sessions.  The  respondents  informed 
the  appellant  that  they  should  oppose  a  respite. 
At  the  sessions  the  respite  was  opposed,  and  the 
sessions  calle<l  on  the  appellant  to  proceed,  and 
on  his  declining  dismissed  the  appeal  with  costs  : 
— Held,  that  the  sessions  acted  within  their 
jurisdiction,  and  were  not  bound  to  respite  after 
this  notice  of  ap|>eal  had  been  given.  Reg.  v. 
£gre,  7  El.  k  BI.  609  ;  26  L.  J.,  M.  C.  121  ;  3  Jur. 
(N.S.)  910 ;  5  W.  B.  532. 

Proof  of  Votiee.] — An  appeal  came  on  to  be 
heard,  when  it  was  adjourned  by  reason  of  the 
press  of  business  at  the  sessions :  on  the  next 
appeal  day  it  was  again  adjourned  "  by  consent 
of  counsel "  : — Held,  that  the  respondents,  on  a 
subsequent  appeal  day,  were  nevertheless  entitled 
to  call  for  pnx)f  of  the  original  notice  of  appeal, 
or  to  object  that  the  notice  given  was  insufficient. 
Reg.  V.  Middlesex  JJ.,  2  D.  (N.S.)  719 ;  12  L.  J., 
M.  C.  59  ;  7  Jur.  396. 

Upon  an  appeal  being  called  on  at  the  sessions, 
the  resi)ondents  required  the  appellants  to  prove 
their  notice  of  appeal,  and  a  witness  was  accord- 
ingly examined,  who  proved  service  of  notice  of 
appeal,  which  was  objected  to  as  improperly 
signed,  and  the  sessions  accortlingly  dismissed 
the    appeal : — Held,   that  a    mandamus    might 


I  issue,   commanding   the   jnsdoes   to   hear  the- 
appeal,  as  the  decision  on  the  validity  of  the 
notice  of  appeal  was  only  preliminary  to  the- 
right  of  the  appellants  to  be  heard.    Retg.  ir. 
Surrey  JJ.,  1  B.  C.  Bep.  12  ;  2  New  Sess.  Cas. 

i  245  ;  3  D.  &  L.  573  ;  15  L.  J.,  M.  C.  46 ;  10  Jur. 
410. 


e*  Beooffnisaaces. 

BeloTO  whMt  Govrt  to  bo  ontered  into.] — ^The- 
recQgniiance  required  by  s.  31,  sub-s.  3,  of  the 
Summary  Jurisdiction  Act,  1879,  need  not  be 
entered  into  before  the  justices  from  whose 
decision  the  api)eal  is  being  taken ;  it  can  be 
entered  into  before  any  court  of  summaiy  juris- 
diction which  has  before  it  the  notice  of  appeal 
in  the  case.  Reg.  v.  Durham  JJ.^  Xewton^  Ex 
parte.  64  L.  J.,  M.  C.  187  ;  [1895]  1  Q.  B.  801  ; 
15  R.  319  ;  72  L.  T.  465  ;  43  W.  R.  423  ;  59  J.  P. 
264. 

Timo  of  Xntering  into.] — Under  s.  31,  sub-s.  a, 
of  the  Summary  Jurisdiction  Act,  1879,  an 
appellant  is  required  to  enter  into  a  recognizance 
within  three  days  after  giving  notice  of  appeal, 
or  the  court  before  whom  the  appellant  offers  to 
cnter  into  the  recognizance  may  order  a  deposit 
of  money  with  the  justices*  clerk  instead  of 
entering  into  a  recognizance.  Where,  therefore, 
a  court,  on  the  same  day  that  a  case  is  heard,  and 
before  proper  notice  of  appeal  is  given,  allows  a 
deposit  to  be  made  in  lieu  of  a  recognizance,  the 
provisoes  of  s.  31,  sub-s.  3,  have  not  been  complied 
with,  and  the  Court  of  Quarter  Sessions  hu  no 
jurisdiction  to  hear  the  appeal.  Reg.  v.  Anglesey 
JJ.,  61  L.  J.,  M.  C.  143  ;  [1892]  2  Q.  B.  29  ;  67 
L.  T.  322  ;  17  Cox,  C.  C.  563  ;  56  J.  P.  552. 

Justices  in  quarter  sessions  are  right  in  declin- 
ing to  hear  an  appeal  where  the  appellant  first 
entered  into  a  recognizance  and  then  gave  notice 
of  api)eaL  Reg.  v.  Anglesey  JJ.  ([1892]  2  Q.  B. 
29)  foUowed.  Reg.  v.  Cheshire  JJ.,  60  J.  P. 
585. 

Where  a  statute  requires  that  a  recognizance 
shall  be  entered  into  forthwith,  after  notice  of 
appeal,  it  means  within  a  reasonable  time  ;  and, 
therefore,  a  period  of  nine  days  without  cause 
a^^igned  for  the  delay  is  too  long.  Reg,  v. 
Worcester  J  J,  7  D.  P.  C.  789. 

Where  a  party  was  convicted  at  a  petty 
sessions,  and  sentencetl  to  three  months*  imprison- 
ment for  an  offence  under  6  Geo.  4,  c.  129,  which, 
by  8. 12,  enacts  that  the  person  so  convicted  shall 
be  at  liberty  to  appeal  against  such  conviction, 
and  provides  that  the  execution  of  such  judgment 
so  appealed  against  shall  be  suspended  in  case 
the  i)erson  so  convicted  shall  ''immediately** 
enter  into  recognizances,  with  sureties,  to  pro- 
secute such  appeal: — Held,  that  it  was  not 
necessary  that  the  required  recognizances  should 
be  entered  into  at  the  time  of  the  conviction, 
and  that  the  prisoner  is  entitled  to  his  discharge, 
if  application  is  made  within  a  reasonable  time. 
Reg.  V.  AstoH,  1  L.  M.  &  P  491  ;  4  New  Seas.  Cas. 
283 ;  19  L.  J.,  M.  C.  230  ;  14  Jur.  1045. 

Out  of  Timo— Eitreat.]— By  s.  31  of  the  Sum- 
mary Jurisdiction  Act,  1879,  it  is  provided  that, 
**  where  any  person  is  authorised  by  this  act  or 
by  any  future  act  to  api>eal  from  the  conviction 
or  order  of  a  court  of  summary  jurisdiction  to  & 
court  of  general  or  quarter  sessions,  he  may 
appeal  to  such  court,  subject  to  the  conditions 
and  regidations  following":  (3)  "The  api)ellant 
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shall,  within  the  prescribed  time,  or,  if  no  time  is 
prescribed,  within  three  days  after  the  day  on 
which  he  gave  notice  of  appeal,  enter  into  a 
recognizance  .  .  .  conditioned  to  appear  at  the 
said  sessions  and  to  try  such  appeal,  and  to  abide 
the  judgment  of  the  court  of  appeal  thereon, 
and  to  pay  such  costs  as  may  be  a^vinarded  by  the 
court  of  appeal "  : — Held,  that  a  recognizance 
which  has  been  entered  into  by  the  appellant 
after  the  expiration  of  the  three  days,  is  not  void, 
and  that  the  court  of  quarter  sessions,  although 
by  reason  of  the  recognizance  being  out  of  time 
it  has  no  jurisdiction  to  hear  the  appeal,  has 
jurisdiction  to  estreat  the  recognizance  for  non- 
payment of  such  costs  as  may  have  been  awarded 
upon  the  dismissal  of  the  appeal.  Reg.  v. 
(ilamorgantthire  JJ.^  5!)  L.  J.,  M.  C.  150 ;  24 
Q.  B.  D.  675 ;  62  L.  T.  730 ;  38  W.  R.  640 ;  17 
Cox,  C.  C.  45  ;  55  J.  P.  39. 

f.  Hearinff  and  Judgmont. 

Hearing— Order  for  Bemoyal  made  without 
Corroboration,  but  Corroboration  giyon  on  Appeal 
to  8eMioni.J-^An  oixler  for  renioval  was  made 
by  justices  in  respect  of  an  alleged  settlement 
under  39  &  40  Vict.  c.  61,  s.  34,  which  provides 
that  an  order  of  removal  in  respect  of  a  settle- 
ment acquired  under  that  section  Khali  not  be 
mnde  upon  the  evidence  of  the  person  to  be 
removed  without  such  corroboration  as  the 
justices  or  court  think  sufficient.  There  was  no 
corroboration  before  the  justices  who  made  the 
order.  Upon  appeal  to  quarter  sessions  against 
the  order  corroborative  evidence  was  tendered 
on  behalf  of  the  respoudents,  and  received  by 
the  court,  who  considered  the  same  sufficient : — 
Held,  that  the  sessions  were  right  in  receiving 
the  corroborative  evidence.  K^g.  v.  Abergavenny 
rnwn,  50  L.  J.,  M.  C.  1 ;  6  Q.  B.  D.  31 ;  43  L.  T. 
602  ;  44  J.  P.  780. 

Behearing.] — On  appeal  from  an  order 

of  removal  the  respondents  cannot  call  in  aid 
any  of  the  depositions  taken  on  making  the 
order.  The  case  must  be  entirely  reheard.  Ilex 
V.  WUheach  tSt.  Peter  (^InhabUants)^  6  L.  J. 
(0.8.)  M.  C.  101. 

Amendment  of  Summary  Convietion  impoiing 
Imprifonment  in  default  of  DiitroM — Striking 
out  **  Hard  Labour."] — On  an  information  under 
the  Public  Health  (London)  Act,  1891,  for  dis- 
obeying a  closing  order,  the  conviction  imposed 
a  fine  and  imprisonment  with  hard  labour  in 
default  of  distress.  The  defendant  appealed  to 
quarter  sessions  without  paying  the  fine.  The 
quarter  sessions,  on  evidence  that  the  mention  of 
hard  labour  in  the  conviction  was  due  to  an 
oversight  on  the  part  of  the  magistrate's  clerk  in 
drawing  it  up,  amended  the  conviction  under 
Baines*s  Act,  affirmed  the  conviction  as  amended, 
and  dismissed  the  appeal : — Held,  on  certiorari, 
that  the  decision  of  quarter  sessions  was  right. 
lUg.  V.  London  JJ,^  Saunders^  Hx  parte,  64 
L.  J.,  M.  C.  273  ;  72  L.  T.  568  ;  59  J.  P.  279. 

Appeal  againit  Szeeiiiye  Puniiliment — ^Vo 
Appaarauee  bj  Beipondent — ^Whole  Conviction 
quaahed.] — The  i-espondent  was  convicted  before 
a  court  of  summary  jurisdiction  for  causing  a 
horse  to  be  cruelly  ill-treate<l,  and  was  sentenced 
to  fourteen  days'  imprisonment  with  hard 
labour.  He  gave  notice  of  his  intention  to 
appeal  to  quaiter  sessions  upon  the  ground  that ; 


the  punishment  was  excessive.  No  one  appearerl 
on  behalf  of  the  prosecution  at  the  sessions,  and 
the  respondent  (the  then  appellant)  having 
proved  the  service  of  his  notices  of  appeal,  the 
court  quashed  the  conviction  : — Held,  that  the 
court  of  quarter  sessions  was  right  in  quashing 
the  conviction,  as  there  was  no  evidence  before 
it  upon  which  it  could  decide  what  punishment 
was  right,  and  it  could  not  leave  the  conviction 
standing  without  some  judgment  thereon.  JUg, 
V.  Surrey  JJ.,  61  L.  J.,  M.  C.  200  ;  [1892]  2 
Q.  B.  719  ;  67  L.  T.  266  ;  41  W.  R.  79  ;  17  Cox, 
C.  C.  547  ;  56  J.  P.  742. 

Judgment-— Diyiilon  of  Opinion.] — if  the  jus- 
tices at  sessions  are  equally  divided,  and  no 
order  is  made,  nor  the  sessions  a(^ljoumed,  no 
order  can  be  made  at  a  subsequent  sessions. 
Bodmin  v.  Warligne,  2  Bro.  P.  C.  733. 

The  court  will  not  presume  that  every  justice 
qualified  to  attend  the  quarter  sessions  was 
actually  present  there  when  any  particular  order 
was  made.    Beg,  v.  Carttoftrth,  5  Q.  B.  204. 

When  the  justices  at  qiurter  sessions  being 
equally  divided  in  opinion,  the  chairman  gave  a 
casting  vote  in  favour  of  the  order,  whi(£  was 
oonfiimed  accordingly ;  and,  on  the  following 
day,  the  appellants'  counsel  protested  against 
the  legality  of  the  decision ;  and  the  question 
was  then  argued  on  both  sides,  and  the  justices 
then  present  determined  to  adhere  to  the  former 
decision : — Held,  that,  although  the  proceeding 
on  the  first  day  was  irregular,  the  court  would 
not  assume  that  the  decision  on  the  second  day 
was  not  a  judgment  upon  the  merits.  Beg,  v. 
Fladbury,  10  A.  &  E.  706  ;  2  P.  &  D.  471. 

In  case  of  an  equality  of  votes,  the  order  of 
the  justices  would  stand.    Ih, 

Where  it  was  alleged  that  the  assistant  judge 
had  given  his  own  opinion  on  an  appeal  as  the 
decision  of  the  sessions,  though  it  was  contrary 
to  the  opinion  of  the  majority  of  justices  present : 
— Held,  that  after  the  onler  of  sessions  had  been 
duly  recorded  it  was  too  late  to  inquire  whether 
it  did  or  did  not  repi'esent  the  opinion  of  the 
majority  of  justices.  Beg,  v.  Jiiddlesex  JJ., 
Slade,  In  re,  46  L.  J.,  M.  C.  225  ;  2  Q.  B.  D.  516  ; 
36  L.  T.  403  ;  26  W.  R.  610. 

The  court  will  not  grant  a  mandamus  to  the 
justices  at  sessions  to  rehear  an  appeal  against 
an  order  of  removal  after  judgment  given  by 
them  and  entered  by  the  clerk  of  the  peace  for 
quashing  the  order,  upon  the  ground  that  tho 
justices  were  divided  in  opinion  and  that  the 
judgment  was  entered  by  mistake,  instead  of  an 
adjournment  of  the  appeal.  Beg,  v.  Leicester- 
shire  JJ.,  1  M.  &  S.  442 ;  14  B.  R.  494. 

The  justices  at  sessions  may  alter  their  judg- 
ment during  the  continuance  of  the  sessions.  Ih, 

Upon  an  appeal  against  an  order  of  removal 
the  justices  at  sessions  were  equally  divided  in 
opinion  upon  a  question  of  fact  on  which  the 
settlement  of  the  pauper  depended.  The  sessions, 
thinking  that  it  lay  on  the  respondent  parish  to 
establish  their  case  to  the  satisfaction  of  a 
majority  of  the  court,  quashed  the  order  of 
removaL  The  court  refused  a  mandamus. 
Query,  whether  the  sessions  ought  to  have 
adjournetl  instead  of  quashing  the  order.  Beg. 
V.  MoninouthMhire  J  J..  4  B.  &  C.  844  ;  7  D.  &  R. 
334  ;  28  R.  R.  478. 


Enforcing.] — The  provisions  of  the  12  & 


13  Vict.  c.  48,  8.  18,  for  removal  by  judge's  order 
into  queen's  bench,  apply  only  to  orders  properly 
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60  called,  and  not  to  judgments  of  the  court 
of  quarter  sessions  on  indictments  tried  before 
them.  Jteg.  v.  Bateman,  8  El.  &  Bl.  684  ;  27 
L.  J.,  M.  C.  95  ;  4  Jur.  (N.8.)  301 ;  6  W.  R. 
63. 

When  an  order  or  a  rule  is-  made  under  this 
provision  for  the  removal  of  an  order  of  sessions 
for  the  purpose  of  enforcing  it,  it  is  not  neces- 
sary that  a  certiorari  should  issue  to  remove  the 
order.  Hawker  v.  Fi^ld,  20  L.  J.,  M.  C.  41. 
Overruling  Reg,  v.  Devonshire  JJ.^  1  L.  M.  &IP. 
620. 

An  order  for  the  payment  of  the  costs  of  an 
appeal  against  the  poor-rate  under  17  Geo.  2,  c.  38, 
8.  4,  is  valid,  though  it  directs  the  costs  to  be 
paid  directly  to  the  appellants,  and  may  be 
removed  and  enforced  under  12  &  13  Vict.  c.  48, 

B.  18.    Reg,  v.  Huntley,  3   EL   &  Bl.   172  ;   2 

C.  L.  R.  246  ;  23  L.  J.,  M.  C.  106  ;  18  Jur.  745. 

Finality  of.] — Upon  the  hearing  of  an 

appeal  to  quarter  sessions  against  an  order  of 
affiliation,  it  appeared  that  the  respondent  and 
her  witnesses  were  not  present,  having  mistaken 
the  day  of  hearing,  and  her  counsel  applied  for 
an  adjournment  till  the  following  morning, 
oilering  to  pay  the  costs  of  the  day.  The  appel- 
lant having  declined  to  accede  to  this  proposal, 
the  sessions  directed  the  case  to  proceed,  and 
quashed  the  order,  no  evidence  having  been 
adduced  on  the  part  of  the  respondent : — Held, 
that  the  order  of  quarter  sessions  was  not  a 
decision  upon  the  merits,  and  that  fresh  proceed- 
ings in  respect  of  the  same  matter  might  be 
taken  before  justices.  Reg.  v.  May  or  Essex 
J  J.,  49  L.  J.,  M.  C.  67  ;  6  Q.  B.  D.  382  ;  42  L.  T. 
772  ;  28  W.  R.  918. 

Where  an  appeal  given  by  parliament  is  to 
be  final,  no  other  mode  of  trial  can  be  admitted, 
unless  there  is  a  refusal  to  admit  the  appeal 
when  duly  offered,  in  which  case  the  court  will 
give  relief.    Anon,,  Lofft,  184. 

By  17  Geo.  3,  c.  106,  a  power  of  appeal  is 
given  on  certain  conditions  from  a  conviction  by 
a  justice  of  the  peace  to  any  quarter  sessions  to 
be  holden  within  six  months  from  such  convic- 
tion ;  if  the  appellant  lodges  his  appeal,  and  the 
court  dismisses  it  without  entering  into  the 
merits,  because  the  previous  conditions  have  not 
been  regularly  complied  with,  and  confirms  the 
conviction,  such  juagment  is  conclusive,  and  the 
party  cannot  lodge  a  second  appeal  from  the 
same  conviction,  though  within  the  six  months. 
Rex  V.  Yorkshire,  TT.  R..  JJ.,  3  Term  Rep. 
776. 

An  appeal  to  the  quarter  sessions  does  not 
preclude  an  action.  Leader  v.  Moxofi,  2  W.  Bl. 
926. 

Nor  is  a  party  appealing  to  the  sessions 
thereby  concluded  from  afterwards  disputing 
its  jurisdiction  in  the  particular  case.  Lowtlier 
V.  Radnor  C£arl),  8  East,  113.  See  20  R.  R. 
542,  n. 

When  the  sessions  have  decided  an  appeal 
without  any  reservation,  they  cannot  at  a  subse- 
quent session  enter  a  continuance  of  the  appeal 
on  the  ground  of  perjury  having  been  committed 
on  the  hearing,  and  then  proceed  to  rehear  the 
appeal  Having  once  finally  decided,  they  cannot 
at  a  subsequent  session  review  the  decision. 
Rex  V.  Middlewich  (^Inhabitants^ ,  9  L.  J.  (O.S.) 
M.  C.  44. 

JniUce  diiqnaliiled  from  Hearing  Appeal.]— 

JSee  supra,  coL  543  et  seq. 


Operation  of  Appeal.]— When  a  person  who 
has  been  committed  under  a  judgment  of  im- 
prisonment, appeals  against  it,  he  is  not  entitled 
to  be  discharged  pending  the  appeal,  because 
the  appeal  does  not  suspend  the  eilect  of  tlie 
judgment.  Reg.  v.  WUlmott,  1  B.  &  S.  27  ;  30 
L.  J.,  M.  C.  161 ;  7  Jur.  (N.B.)  1053  ;  4  L.  T.  208  ; 
9  W.  R.  633. 

g.  A^onmment. 

General  Power  to  Adjourn.] — ^When  a  matter 
is  properly  before  justices  at  quariier  sessions 
they  have  a  general  power  to  adjourn  the  con- 
sideration of  it  to  a  subsequent  sessions,  and  each 
subsequent  sessions  need  not  be  the  sessions  next 
following.  Reg.  v.  Westmoreland  JJ.,  9  B.  &  S. 
288;  37  L.  J.,  M.  C.  115  ;  L.  R.  3  Q.  B.  457  ; 
18  L.  T.  326  ;  16  W.  R.  753  ;  11  Cox,  C.  C.  172. 

Although  a  statute,  giving  an  appeal  to  the 
sessions  within  four  months  after  the  cause  of 
complaint  shall  arise,  directs  the  justices  at  the 
said  sessions  to  determine  the  matter  of  sach 
appeal,  yet  it  seems  they  have  an  incidental 
power  of  adjourning  it  to  another  sessions  upon 
lawful  cause,  such  as  the  absence  of  a  material 
witness,  of  the  sufficiency  of  which  they  are  to 
judge.    Rex  v.  Wilts  JJ.,  13  East,  352. 

The  general  power  of  a  court  of  quarter  sessions 
to  adjourn  to  the  next  sessions  the  hearing  of  an 
appeal,  where  the  particular  act  giving  the  appeal 
does  not  limit  the  hearing  and  determination  of 
it  to  one  sessions  only,  extends  to  cases  where 
the  hearing  of  the  appeal  has  commenced,  and 
the  evidence  is  partly  before  the  court.  The 
sessions  have  power,  in  such  a  case,  to  adjourn, 
the  further  hearing  to  the  next  sessions,  for  the 
purpose  of  additional  evidence  being  procured, 
or  for  any  cause  which,  in  their  discretion,  may 
render  the  adjournment  expedient.  Reg.  v. 
Gimbridge  Union,  1  B.  &  8.  61  ;  30  L.  J.,  M.  C. 
137  ;  7  Jur.  (N.B.)  1073  ;  4  L.  T.  212 ;  9  W.  R. 
599. 


Where  Time  for  Hearing  Limited.] — By 


9  Geo.  4,  c.  61  (the  Licensing  Act),  8.  27,  any 
person  who  thinlffl  himself  aggrieved  may  appeal 
to  the  next  general  or  quarter  sessions  of  the 
peace,  unless  such  sessions  should  be  holden 
within  twelve  days  next  after  such  act  shall  have 
been  done,  and  in  that  case  to  the  next  subse- 
quent sessions  holden  as  aforesaid,  and  not 
afterwards  ;  and  the  court  at  such  sessions  shall 
hear  and  determine  the  matter  of  such  appeal,  and 
shall  make  such  order  therein,  with  or  witiiout 
costs,  as  to  the  court  shall  seem  meet.  An  appeal 
against  a  refusal  of  justices  to  grant  a  licence 
was  heard  at  the  sessions  within  the  time  specified 
by  the  statute,  and  the  licence  refused  with  costs  ; 
but,  in  order  to  ascertain  the  amount  of  costs, 
the  court  adjourned  the  sppeal  to  the  ensuing 
sessions,  when  the  judgment  dismissing  the 
appeal  and  the  order  for  costs  were  formally 
given : — Held,  that  the  power  of  hearing  and 
adjudicating  on  the  appeal  was  by  this  statute 
confined  to  one  particular  sessions,  and  that  such 
sessions  had,  therefore,  no  power  of  adjourning 
the  appeal,  notwithstanding  the  general  power 
of  adjournment  at  common  law  inherent  in  courts 
of  quarter  sessions.  Reg,  v.  BeUon,  2  New  Sess. 
Cas.  77 ;  11  Q.  B.  379 ;  17  L.  J.,  M.  C.  70 ;  12 
Jur.  392. 

An  act  required  by  statute  to  be  done  at  a 
particular  quarter  sessions  must  be  perfected  at 
such  sessions.  The  general  power  of  adjourn- 
ment possessed  by  courts  of  quarter  sessions  does 
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not  apply  in  such  a  case.  Bowman  v.  Blyth,  7 
EL  &  BL  26 ;  26  L.  J.,  M.  C.  57  ;  3  Jur.  (N.S.) 
369  ;  5  W.  R.  86.  Affirmed  on  appeal,  7  EI.&  Bl. 
47 ;  27  L.  J.,  M.  C.  21— Ex.  Ch. 

Beflual  to  Adjourn.] — Justices  are  entitled  to 
refuse  to  enter  and  adjourn  or  appeal  except 
on  terms.  Ber  y.  Mimmoutluhire  JJ,,  9  L.  J. 
(O.S.)  M.  C.  116. 

Bj  whom.] — ^The  adjournment  of  a  session  must 
be  made  by  the  same  number  of  justices  as  are 
necessary  to  hold  it.  Bex  y.  We^rhigton^  2 
Bott's  P.  L.  733. 

A  court  of  quarter  sessions  cannot  be  adjourned 
by  the  crier  without  the  presence  of  the  justices. 
Bex  Y.  MiddlMex  JJ,,  3  N.  &  M.  110 ;  6  B.  &  Ad. 
1113, 

SfEeet  ot] — ^An  adjournment  of  quarter  sessions 
to  a  subsequent  sessions  is  a  continuation  of  the 
original  sessions.  Bawnsley  y.  Hutchinson^  40 
L.  J.,M.C.97;  L.R.6  Q.B.305;  23L.T.843; 
19  W.  B.  436. 

Therefore,  where,  at  the  general  quarter  ses- 
sions holden  in  October,  an  appeal  under  32  &  33 
Vict.  c.  27,  and  9  Geo.  4,  c.  61,  s.  27,  was  dis- 
missed with  costs,  but  the  amount  of  such  costs 
was  not  ascertained  by  the  clerk  of  the  peace 
until  the  sessions  holden  in  NoYcmber: — ^Held, 
that  an  order  of  sessions  for  the  payment  by  the 
appellant  of  such  ascertained  amount  of  costs 
was  good.    lb. 

The  quarter  sessions,  whether  held  before  a 
recorder  or  ordinary  justices,  is  not  an  inferior 
court  within  the  meaning  of  the  rule  which  pre- 
Yents  issuing  a  Yenire  de  novo  to  inferior  courts, 
and  it  is  in  such  case  a  continuing  court,  from 
session  to  session.  Campbell  y.  Beg,,  11  Q.  B.  799; 
17  L.  J.,  M.  C.  89  ;  12  Jur.  117. 

Where  the  sessions  haye  a  power  of  adjourn- 
ing, the  postponement  of  the  adjournment  can- 
not be  impeached.  Beg.  y.  Surrey  JJ^  15  L.  J., 
M.  C.  1  ;  10  Jur.  72. 

BeipitlBg  Judgment.] — The  quarter  sessions 
haye  power  to  respite  a  judgment  from  one  ses- 
sion to  another,  withoat  adjourning  the  session. 
Keen  y.  Beg,,  10  Q.  B.  928  ;  3  New  Sess.  Cas.  25 ; 
16  L.  J.,  M.  C.  180 ;  11  Jur.  1060 ;  2  Cox,  C.  C. 
342. 

Votioe — ^Praotiee  ai  to.] — See  supra,  coL  658. 

h.  Boles  of  Praotlce  at  SesBione. 

SiBeretion  as  to.]  —  The  court  of  quarter 
sessions  has  a  discretionary  power  to  make  rules 
for  the  goyemanceof  the  practice  of  the  sessions, 
but  the  court  of  queen's  bench,  for  the  pur|)08es 
of  justice,  will  interfere  to  control  that  discretion. 
Bex  Y.  Lancashire  J  J.,  7  B.  &  C.  692.  8.  P., 
Bex  y.  WilU  JJ.,  10  East,  404. 

A  rule  of  practice  at  the  sessions  will  not  con- 
trol the  express  words  of  an  act  of  parliament. 
Bex  Y.  Lincolnshire  JJ,,  6  D.  &  R.  347 ;  3  B.  &  C. 
548. 

The  sessions  are  the  judges  of  their  own  rules 
of  practice  ;  and  the  court  will  not  interfere  with 
their  determination  respecting  them,  unless  the 
rules  on  which  they  haye  act^  are  so  unreason- 
able as  to  be  illegal,  manifestly  wrong  or  unjust. 
Beg,  T.  Mofdgomeryshire  J  J.,  3  D.  &  L.  119; 
2  New  Sess.  Cas.  78.  Bex  y.  Essex  JJ,,  2  Chit 
386. 


Entry  of  Appeal.] — On  an  application  for  a 
mandamus  to  the  sessions  to  enter  continuances 
and  hear  an  appeal,  it  appeared  from  the  affida- 
yits,  that  an  application  to  enter  the  appeal  was 
made  on  the  second  day  of  sessions,  and  not 
before,  and  was  refused.  It  not  appearing  what 
the  practice  was,  nor  that  the  sessions  had 
refused  on  any  ground,  except  that  of  the  prac- 
tice, the  court  discharged  the  rule  for  a  man- 
damus. Beg.  y.  Wanoickshire  JJ.,  6  Q.  B.  750  ; 
14  L.  J.,  M.  C.  39. 

Where  the  sessions  haye  a  discretion,  the  court 
has  no  jurisdiction  to  control  it.  Beg,  v,  Derby- 
s?iire  J  J.,  1  B.  C.  C.  113  ;   22  L.  J.,  M.  C.  31  ; 

16  Jur.  1071. 

When,  therefore,  the  sessions  haye  by  their 
practice  a  discretion  as  to  allowing  or  refusing 
the  entry  of  appeals  after  the  time  fixed  by  their 
rules,  and  in  the  injudicious  exercise  of  that 
discretion  refuse  to  allow  an  appeal  to  be  entered, 
the  court  will  not  order  them  to  receive  it.    lb. 

When,  howeyer,  it  was  left  in  doubt  what  the 
practice  of  the  sessions  on  the  subject  was,  and 
whether  it  had  been  acted  upon  in  the  particular 
case,  the  court  granted  a  rule  for  a  mandamus  to 
the  justices  to  receiye  the  appeal.    lb, 

Semble,  that  the  practice  of  entering  an  appeal 
against  a  rate  and  adjourning  it  to  the  next 
sessions  as  a  matter  of  course  without  notice  to 
either  party  is  not  in  strict  conformity  with 

17  Geo.  2,  c.  38,  s.  4,  but  the  court  will  not 
disturb  the  practice,  or  at  least  will  not  allow  a 

Earty  to  be  precluded  from  haying  his  appeal 
card  after  he  has  acted  in  conformity  with  tbo 
practice.  Bex  y.  Wilts  JJ.,  6  L.  J.  (o.B.)  M.  C* 
97. 

ITotice  of  Appeal.] — Semble,  where  notice  ia 
given  that  no  bu<iiness  will  be  transacted  on  the 
day  usually  fixed  for  holding  the  sessions,  but 
that  the  sessions  will  be  adjourned  for  business- 
until  a  futare  day,  a  notice  of  appeal  given  in 
time  for  that  future  day  according  to  the  practice- 
of  the  sessions  will  be  sufficient,  and  even  if  a 
notice  of  appeal  should  be  held  insufficient  by 
the  sessions,  the  court  will  exercise  a  discre- 
tionary power  oyer  the  sessions,  and  if  they 
think  it  reasonable,  will  order  the  appeal  to  be- 
heard.  Bex  y.  Hampshire  JJ.,  7  L.  J.  (o.a) 
M.  0.  9. 

Heariiig  of  Appeal— Bight  to  begin.] — ^The 
court  will  not  interfere  with  a  rule  of  practice 
at  sessions,  whereby  the  appellant  in  a  rating 
appeal  who  disputes  only  the  amount  of  the  rate 
is  called  upon  to  beg^n.  Bex  y.  Suffolk  JJ.,  6< 
M.  &  S.  57. 

Bule  of  Seiiioni  impoting  ConditioB.]— A 
certificate  for  a  licence  haying  been  refused  at 
licensing  sessions,  all  the  preliminaries  to  an. 
appeal  to  the  next  quarter  sessions  required  by 
9  Geo.  4,  c.  61,  s.  27,  were  duly  obsenred;  but 
at  the  sitting  of  the  court  the  quarter  sessions 
refused  to  allow  the  appeal  to  be  entered  on  the- 
ground  that  by  a  rule  of  the  sessions  an  appeal 
must  be  entered  and  grounds  of  appeal  deposited 
with  the  clerk  of  the  peace  three  clear  days^ 
before  the  first  day  of  the  sessions ;  and  the  ses- 
sions made  an  order  for  10/.  costs  to  the  respon- 
dents under  12  &  13  Vict  c.  45,  s.  6,  as  on  an 
appeal  which  had  not  been  entered  or  prosecuted. 
Tl:a8  order  haying  been  brought  up  and  a  rule 
to  quash  it  obtained : — Held,  that  the  rule  of 
sessions   amounted  to  imposing  an  additional 
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condition  to  the  appeal  which  the  statute  had 
not  imposed,  and  was  more  than  a  mere  mle 
ot  practice,  which  it  was  incompetent  to  the 
sessions  to  make ;  and  that  the  order  for  costs 
must  be  quashed.  Meg,  v.  Pawlett,  42  L.  J.,  M.  C. 
157  ;  L.  R.  8  Q.  B.  491 ;  29  L.  T.  390. 

The  sessions  are  not  warranted  in  refusing  to 
hear  an  appeal  against  an  order  of  removal 
'because  the  appellants  do  not  produce  the 
pauper.  Bex  v.  Cornwall  JJ,^  9  L.  J.  (0.8.) 
M.  C.  82. 

A  rule  of  practice  of  the  sessions,  that  when- 
•ever  an  appeiEtl  against  an  order  of  removal  shall 
be  entered  respited,  due  notice  thereof  shall  be 
^ven  to  the  respondent  by  the  appellant,  is  void. 
Reg.  T.  Surrey  JJ.^  3  New  Sess.  Cas.  531. 

Return  setting  out  a  conviction  by  two  justices, 
under  6  Geo.  4,  c.  129,  whereby  A.  was  sentenced 
to  six  weeks  imprisonment,  and  an  order  of  ses- 
sions, purporting  to  be  made  on  dismissing  an 
appeal  against  Uiis  conviction,  whereby  he  was 
•ordered  to  be  imprisoned  pursuant  to  the  convic- 
tion. By  affidavits  it  appeared  that  he  was 
•convicted  on  a  Saturday,  that  he  entered  into 
xecognizanoes  before  the  convicting  justices, 
which  were  perfected  on  the  Friday  next  after 
the  conviction,  that  on  the  ensuing  Monday  the 
sessions  were  held,  and  the  appeal  called  on. 
By  a  rule  of  the  sessions,  in  all  cases  of  appeals, 
not  otherwise  directed  by  law,  notice  in  writing 
must  be  given  on  or  before  Saturday  se'nnight 
preceding  the  sessions.  Counsel  appearing  for 
the  convicting  justices,  as  respondents,  and  on 
their  objection  the  sessions  dismissed  the  appeal, 
because  the  rule  was  not  complied  with  : — Held, 
that  the  sessions,  if  they  thought  the  notice  given 
not  sufficient  for  a  trial  then,  might  have  entered 
.and  respited  the  appeal,  but  were  not  justified  in 
refusing  to  hear  it  under  the  circumstances. 
Blues,  In  re,  5  El.  &  Bl.  291  ;  24  L.  J.,  M.  C. 
138  ;  1  Jur.  (N.8.)  641 ;  3  W.  R.  516. 

Held,  also,  that  the  recognizances  having  been 
•entered  into  with  reasonable  promptitude,  the 
execution  was  suspended  until  the  appeal  was 
heard,  or  finally  dismissed  through  the  appellant's 
fault ;  and  that,  neither  of  these  events  having 
happened,  the  conviction  did  not  afford  a  ground 
for  detention.    Ih, 

Coiti.] — ^Where  it  appeared  that  the  sessions, 
on  an  application  by  the  successful  party  for 
•costs  of  an  appeal,  considered  themselves  bound 
by  a  former  order  of  sessions,  that  40«.  costs 
•only  should  be  allowed  on  appeals,  and  acted 
thereon,  and  awarded  only  40«.  costs: — Held, 
that  such  general  rule  was  unreasonable,  and 
that  the  sessions  were  bound  to  consider  the 
question  of  costs  irrespectively  of  the  former 
-order  of  sessions,  and  to  award  to  the  successful 
party  a  fair  and  reasonable  sum  for  the  costs 
incurred  in  supporting  the  appeal.  Reg.  v. 
Glamorganshire  J  J.,  4  New  Sess.  Cas.  110 ; 
1  L.  M.  &  P.  336  ;  19  L.  J.,  M.  C.  172  ;  16  Jur. 
•679. 

An  appeal  against  an  order  of  settlement  was 
brought  before  sessions.  The  hearing  of  the 
■appeal  was  adjourned  from  time  to  time,  till 
ultimately  the  appellant  declined  to  proceed, 
and  gave  notice  of  countermand.  The  justices 
then,  acting^  upon  a  rule  of  their  sessions,  refused 
to  allow  the  respondent  his  costs : — Held,  that 
.a  mandamus  would  lie  to  compel  them,  as  such 
a  refusal,  under  the  circumstances,  amounted  to 
a  declining  of  jurisdiction.  Reg,  v.  Montgomery- 
shire J  J,,  19  L.  T.  397. 
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A  standing  order  of  a  court  of  quarter  seflsions, 
that  costs  of  appeal  should  follow  the  event, 
unless  the  court  should  otherwise  interfere  in 
any  case,  may  be  good  as  a  rule  of  practice  not- 
withstanding 11  &  12  Vict,  c  43,  8.  27,  and 
12  &  13  Vict.  c.  45,  8.  5,  although  it  directs  sucli 
costs  to  be  paid  to  the  parties.  Freeman  v.  Ready 
9  C.  B.  CN.8.)  301  ;  30  L.  J.,  M.  C.  123 ;  7  Jur. 
(2sr.S.)  646 ;  3  L.  T.  369  ;  9  W.  R.  141. 

Barriiten.] — The  court  will  not  question  an 
order  made  by  the  sessions,  granting  exclusive 
audience  to  birristers.  Ecans,  Ex  parte,  or  Reg. 
V.  Denbighshire  JJ.,  2  New  Sess.  Cas.  422  ;  9  Q.  B. 
279  ;  16  L.  J.,  Q.  B.  335  ;  10  Jur.  544. 


i.  Costs. 

Against  whom — Crown.  ] — Upon  appeal  against 
an  acquittal  upon  an  information  by  an  excise 
officer  under  2  &  3  Will.  4,  c.  120,  s.  27,  the 
quarter  sessions  confirmed  the  acquittal,  with 
costs.  Held,  that  the  quarter  sessions  had  no 
jurisdiction  to  order  costs  to  be  paid  to  the 
respondent  by  the  excise  officer,  either  under 
12  &  13  Vict.  c.  45,  s.  5,  because  the  crown  w^as 
not  named  in  it,  or  under  18  &  19  Vict.  c.  90,  s.  2, 
because  it  was  confined  to  informations  to  which 
the  attorney-general  was  a  party.  Reg.  v.  Beadle, 
7  El.  &  Bl.  492 ;  26  L.  J.,  M.  C.  Ill  ;  3  Jut.(n.8.) 
863 ;  6  W.  R.  498.  See  Moore  v.  SmUh,  1  El.  &  El. 
597 ;  28  L.  J.,  M.  C.  126 ;  5  Jur.  (N.S.)  892  : 
7W.  R.206. 

Jnstioei.] — ^Three  labourers  having  been 

convicted  by  justices  of  an  offence  under  34  &  35 
Vict.  c.  32,  appealed  to  the  quarter  sessions  under 
s.  3  (repealea),  which  enacts  that  any  \y&Ttj 
aggrieved  by  a  conviction  made  by  a  court  of 
summary  jurisdiction  may  appeal,  subject  to 
certain  conditions :  (2.)  The  appellant  shall, 
within  seven  days  after  the  cause  of  appeal 
arose,  give  notice  to  the  other  party  and  to  the 
court  of  summary  jurisdiction  of  his  intention  to 
appeal,  and  the  groiind  of  it.  (6)  The  court  of 
appeal  may  make  such  order  as  to  costs  to  be 
paid  by  either  party  as  the  court  thinks  just. 
The  appellants  gave  due  notice  to  the  prosecutor 
and  to  the  convicting  justices,  and  the  justices, 
as  well  as  the  prosecutor,  were  named  respon- 
dents in  the  appeal;  but  the  justices  did  not 
appear.  The  quarter  sessions  quashed  the  convic- 
tion, and  ordered  the  respondents,  or  some  or 
one  of  them,  to  pay  the  appellants'  costs.  The 
appellants  having  brought  up  the  conviction  by 
certiorari,  under  12  &  13  Vict.  c.  45,  s.  18",  in 
order  to  enforce  the  payment  of  costs,  a  rule  was 
obtained  to  quash  so  much  of  the  order  as 
ordered  the  justices  to  pay  costs : — Held,  that 
the  quarter  sessions  had  no  power  to  award  costs 
against  the  convicting  justices  ;  and  the  court 
made  the  rule  absolute  with  costs.  Reg.  v. 
Qoodall,  43  L.  J.,  M.  C.  119  ;  L.  R.  9  Q.  B.  557. 

An  information  was  laid  by  M.,  who  was  the 
surveyor  of  a  local  board  of  health,  but  without 
reference  to  his  official  position,  against  H.,  for 
the  violation  of  a  by-law  of  such  local  board ; 
and  upon  the  hearing,  he  was  convicted  and 
ordered  to  pay  11.  \0s.  to  the  local  board  for 
costs.  H.  thereupon  gave  notice  of  appeal  to 
the  convicting  justices  and  to  M.  Both  the 
justices  and  M.  handed  their  notices  over  to  the 
attorney  for  the  local  board,  and  he  conducted 
the  defence  on  the  behalf  of  the  bouxl.    The 
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•quarter  sessions  quashed  the  conviction  with 
costs ;  and  the  clerk  of  the  peace  directing  the 
«osts  to  be  paid  by  the  respondents,  the  costs 
-were  taxed,  and  being  unpaid,  an  application 
was  made  to  justices  for  a  warrant  against  the 
goods  of  M.  for  the  amount : — Held,  first,  that 
the  order  of  the  quarter  sessions  was  bad  in 
ordering  the  costs  to  be  paid  by  the  respondents, 
•who  were  the  convicting  justices,  and  M.,  for 
that  it  should  have  been  made  upon  the  local 
board,  who  were  the  parties  appealed  against 
Jleg,  V.  Datidson,  24  L.  T.  22. 

Held,  secondly,  that  as  the  order  was  valid, 
•except  as  to  that  part  which  related  to  costs,  it 
-should  be  quashed  as  to  that  part  only.    Ih, 

By  the  Criminal  Law  Amendment  Act  (84  &  35 
Yict.  c.  32),  s.  3,  an  appeal  to  sessions  is  given 
sgainst  any  conviction  under  the  act.  By  sub-s.  2 
the  appellant  shall,  within  seven  days  after  the 
cause  of  appeal  has  arisen,  give  notice  to  the 
other  party  and  to  the  court  of  summary  juris- 
diction of  his  intention  to  appeal,  and  of  the 
.ground  thereof.  By  snb-s.  6,  the  court  of  appeal 
may  make  such  order  as  to  costs  to  be  paid  by 
either  party  as  the  court  thinks  just.  Defen- 
dants, having  been  convicted  under  the  act, 
gave  notice  of  appeal  to  the  prosecutor  and  the 
justices  at  petty  sessions,  and  made  the  justices 
and  prosecutor  respondents.  The  justices  did 
not  appear,  and  the  conviction  was  quashed. 
In  drawing  up  the  order  of  sessions  directing  the 
respondents,  or  some  of  them,  to  pay  the  appel- 
lant's costs,  the  justices  were  named  as  respon- 
dents : — Held,  that  a  rule  to  strike  out  so  much 
of  the  order  as  ordered  the  justices  to  pay  costs 
must  be  made  absolute,  as  it  was  quite  clear  that 
under  the  circumstances  there  was  no  power  to 
order  them  to  pay  costs.  Reg,  v.  OoodaH,  43  L.  J., 
M.  C.  119 ;  L.  R.  9  Q.  B.  657. 

W.  was  charged  before  justices  with  selling 
for  new  milk  an  article  not  of  the  nature,  sul^ 
stance,  and  quality  demanded,  contrary  to  s.  6 
of  the  Food  and  Drugs  Act,  1875.  A  sergeant 
of  police,  acting  under  H.'s  orders,  who  was  an 
inspector  under  the  act,  purchased  the  milk  from 
W.,  who,  when  he  was  asked  for  new  milk,  sold 
skimmed,  and  charged  a  penny  a  pint,  the  usual 
price  for  skimmed.'  The  justices  differed— one 
being  of  the  opinion  that  only  a  penny  a  pint 
being  asked,  the  purchaser  must  have  been 
aware  it  was  skimmed  milk  he  was  buying : — 
Held,  that  the  knowledge  of  the  porchaser  was 
immaterial,  and  case  remitted  to  the  bench  to 
convict.  The  respondent  W.  did  not  appear, 
but  the  magistrates  did : — Held,  that  costs  in 
such  a  case  could  be  given  against  them.  Hey- 
wood  V.  Whitehead,  76  L.  T.  781. 
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Proieoutor.]~-The  12  &  18  Vict.  c.  45,  s. 

authorises  the  quarter  sessions  on  appeal 
against  a  conviction  under  5  Gteo.  4,  c.  83 
(Vagrant  Act),  to  find  that  the  original  com- 
plainant was  the  real  respondent  in  the  appeal, 
and  to  direct  him  to  pay  the  costs,  although  by 
6  Geo.  4,  c.  83,  notice  of  appeal  is  required  to  be 
given  to  the  justices  alone,  and  their  names  were 
entered  as  the  formal  respondents  on  the  appeal. 
Jleff.  V.  SmUh,  29  L.  J.,  M.  C.  216  ;  2  L.  T.  437  ; 
S  W.  R.  589. 

Upon  an  appeal  to  the  quarter  sessions  against 
the  conviction  of  an  appellant  as  a  rogue  and 
vagabond  under  5  Geo.  4,  c,  83,  the  sessions  have 
power  to  give  costs  against  the  prosecutor  ;  and 
the  justices  who  have  convicted  the  appellant, 
and  who  do  not  appear  to  support  the  convic- 


tion, are  not  the  parties  against  whom  an  owler 
for  costs  can  be  made.  Jlt'g,  v.  Pttrdey^  5 
B.  &  S.  909  ;  34  L.  J.,  M.  C.  4 ;  11  Jur.  (N.8.) 
153;  11  L.  T.  809;  13  W.  B.  75. 

lioensing  Law — ITon-appearanos  of  Objoetor 
— Jurlsdiotlon  to  give  Costs  against  Objector.] 

■—Licensing  justices  are  not  a  court  of  summary 
jurisdiction,  and  where  on  appeal  to  quarter 
sessions  from  their  refusal,  at  the  instance  of  an 
objector,  to  renew  the  licence,  a  renewal  has 
been  granted,  there  is  no  jurisdiction  to  give 
costs  against  the  objector,  tteg.  v.  Glanwrgan^ 
shire  J  J,  (61  L.  J.,  M.  C.  169  ;  [1892]  1  Q.  B. 
621)  overruled.  Boulter  v.  Kent  JJ,^  66  iZ  J., 
Q.  B.  787  ;  [1897]  A.  C.  556  ;  77  L.  T.  288  ;  46 
W.  R.  114 ;  61  J.  P.  532— H.  L.  (E.) 

Vature  of  Order  for.]— At  the  hearing  of  a 
respited  appeal  against  a  poor-rate,  the  appeal 
was  dismissed  on  the  non-appearance  of  the 
appellants,  and  the  sessions  made  the  following 
order : — "  Surrey,  to  wit.  At  the  general  Quar- 
ter sessions  of  the  peace,  holden  at  St.  Mary, 
Newington,  on  &c. :  whereas,  at  the  last  general 
quarter  sessions  of  the  peace,  holden  in  and  for 
the  county  of  Surrey,  appeEd  was  then  made  at 
this  court."  The  appeal  was  then  recited,  and 
the  entry  and  respite  thereof  until  the  next 
general  quarter  sessions  to  be  holden  in  and  for 
the  county  of  Surrey.  It  then  ordered  the 
appeal  to  be  dismissed,  and  further  that  the 
appellants  do  forthwith  pay  to  the  respondents 
1152.  costs: — Held,  that  the  order  was  good, 
although  no  notice  had  been  given  that  more 
than  nominal  costs  would  be  asked  for ;  that  it 
sufficiently  shewed  that  it  was  made  at  the 
quarter  sessions  holden  in  and  for  the  county  of 
Surrey  ;  and  that  the  term  "  costs  "  shewed  with 
sufficient  certainty  that  they  were  costs  of  the 
appeal,  i.,  B,  ^'  S.  C.  By.,  Eao  parte,  2  B.  C. 
Rep.  265  ;  5  D.  &  L.  597  ;  17  L.  J.,  M.  C.  119. 

The  quarter  sessions  made  an  order  confirming 
an  order  of  justices,  subject  to  a  case.  The  order 
of  sessions  was  silent  as  to  costs.  The  appellants 
abandoned  the  case  ;  the  respondents  applied  to 
a  subsequent  session,  who  made  an  order,  stating 
that  the  original  order  was  confirmed,  and  giving 
the  respondents  costs: — Held,  that  the  subse- 
quent sessions  had  no  jurisdiction  to  deal  with 
the  order  made  by  the  prior  sessions.  Beg,  v. 
Staffordshire  JJ,,  7  El.  &  BL  935 ;  26  L.  J., 
M.  0. 179  ;  3  Jur.  (NA)  1148. 

On  an  appeal  against  a  conviction  under  the 
Alehouse  Licensing  Act,  9  Geo.  4,  c  61,  the 
sessions  affirmed  the  conviction,  and  ordered 
that  the  appellant  should  forthwith  pay  to  the 
respondent  justices  a  certain  sum  for  costs  and 
in  case  of  de&ult  should  be  committed  to  the 
house  of  correction  until  such  sum  should  be 
paid: — ^Held  (though  conformable  to  9  Geo.  4, 
c.  61,  s.  29),  a  bad  order  since  11  &  12  Vict. 
c.  43,  which  by  s.  27,  enacts  that  if  on  appeal 
against  "such  conviction  or  order"  as  is  there 
mentioned,  the  sessions  shall  award  costs,  their 
order  shall  direct  the  costs  to  be  paid  to  the 
clerk  of  the  peace,  to  be  by  him  paid  over  to  the 
party  entitled,  and  shall  state  within  what  time 
payment  shall  be,  and  that  on  non-payment 
within  the  time  and  in  default  of  distress  the 
party  may  be  committed  for  any  time  not 
exceeding  three  months,  unless  the  costs  be 
sooner  paid.  For  the  words  "  such  order  "  apply 
generally  to  all  orders  of  magistrates  out  of 
sessions  and  appeals  against  sudi  orders  (unless 
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in  cases  excepted  by  the  act),  and  s.  36  icpcals 
all  statutes  inconsistent  with  it.  Ileff.  y.  JlcUier^ 
17  Q.  B.  229  ;  21  L.  J.,  M.  C.  3  ;  15  Jui-.  DOl. 

The  17  Geo.  2,  c.  38,  s.  4,  empowering  the 
quarter  sessions  upon  an  appeal  against  a  poor- 
rate  to  order  costs  to  be  paid  to  the  party  in 
whose  favour  the  appeal  is  decided,  is  not 
afEected  by  12  &  13  vict.  c.  45,  s.  5,  and  the 
11  &  12  Vict.  c.  43,  8.  27.  Beg,  v.  Huntley,  3 
£1.  &  Bl.  172  ;  2  C.  L.  B.  246 ;  23  L.  J.,  M.  C. 
106  ;  18  Jur.  745. 

On  Conntermand  of  Votioe.] — The  respondents, 
having  received  a  notice  of  appeal  against  an 
order  of  removal  for  the  next  sessions,  and 
countermand  of  such  notice  having  been  given 
too  late,  according  to  the  rales  of  the  sessions, 
entered  the  appeal  and  applied  for  costs.  The 
sessions  confirmed  the  order  of  removal,  and 
ordered  costs  for  attending  to  support  the  same  : 
— Held,  that  the  confirmation  of  the  order  of 
removal  was  bad,  and  that  the  order  for  costs, 
being  ancillary  to  the  confirmation,  was  bad 
also.  Iteg,  v.  Stohe  BUm,  D.  &  M.  135  ;  6  Q.  B. 
158  ;  13  L.  J.,  M.  C.  151 ;  8  Jur.  636.  See  Beg. 
v.  Oreen,  20  L.  J.,  M.  C.  168. 

The  justices  for  the  borough  of  L.  made  an 
order  for  the  removal  of  a  pauper  from  L.  to  A. ; 
notice  of  appeal  was  given  by  the  overseers  of  A. 
to  the  sessions  of  the  county  in  which  L.  was 
situate  instead  of  the  borough  sessions,  and  on 
discovering  their  error,  a  letter  was  written  one 
day  before  the  holding  of  the  borough  sessions, 
abandoning  the  notice,  whereupon  the  respon- 
<lents  attended  at  the  last-named  sessions  and 
obtained  an  order  for  their  costs  : — Held,  that 
the  recorder  of  the  borough  had  jurisdiction  to 
make  such  order,  and  that  under  the  circum- 
stances Uie  respondents  were  entitled  to  their 
costs.  Beg.  v.  Leeds  BecordeVy  3  £1.  &  £1.  561  ; 
30  L.  J.,  M.  G.  86 ;  7  Jur.  (N.B.)  210  ;  3  L.  T. 
6U9 ;  9  W.  R.  270. 

When  an  appeal  against  a  rate  is  abandoned, 
the  sessions  may  confirm  the  rate  quoad  the 
subject-matter  of  the  appeal  and  award  costs 
(to  be  taxed  by  the  clerk  of  the  peace)  to  the 
respondents  to  the  time  of  the  abandonment. 
Bvg.  V.  Norfolk  JJ,,  9  L.  J.  (O.B.)  M.  C.  73. 

Duinissing  Appeal  for  want  of  Juriidietion.] 

— An  inhabitant  of  a  parish  gave  notice  of  appeal 
to  quarter  sessions  against  the  allowance  of  the 
sun'eyor*s  accounts.  At  the  sessions  the  court 
dismissed  the  appeal  for  want  of  jurisdiction, 
under  5  &  6  Will.  4,  c.  50,  and  oixiered  the 
appellant  to  pay  the  costs  : — Held,  that  the 
sessions  had,  under  12  &  13  Vict.  c.  45,  s.  5, 
jurisdiction  to  order  the  payment  of  costs.  Beg. 
v.  Padwick,  8  El.  &.  Bl.  704  ;  27  L.  J.,  M.  C. 
113  ;  4  Jur.  (N.s.)  360  ;  6  W.  R.  224. 

To  whom  Payable.] — A  mistake  in  ordering 
costs  to  be  paid  directly  to  the  party  to  the 
appeal,  instead  of  to  the  clerk  of  the  peace,  under 
11  &  12  Vict  c.  43,  s.  27,  is  not  a  defect  of  juris- 
diction, but  merely  erroneous  procedure.  Beg, 
V.  Bin?iey,  1  El.  &  Bl.  810  ;  1  G.  L.  E.  236  ;  22 
L.  J.,  M.  C.  127  ;  17  Jur.  854. 

An  order  under  12  &  13  Vict.  c.  45,  s.  5,  for 
payment  of  the  costs  of  appeal  made  in  a  court 
of  quarter  sessions,  directing  that  the  costs  be 
paid  to  the  clerk  of  the  peace  instead  of  the 
successful  party,  is  good.  Oay  v.  Matthews,  4 
B.  &  S.  425  ;  32  L.  J.,  M.  C.  58 ;  9  Jur.  (N.B.) 
716 ;  7  L.  T.  504 ;   11  W.  R.  89.    Affirmed  on 


appeal,  4  B.  &  S.  440  ;  33  L.  J.,  M.  C.  14 ;  8  L.  T. 
674  ;  11  W.  R.  922— Ex.  Ch. 

A  party  who  had  applied  for  a  beer  licence 
under  9  Geo.  4,  c.  61,  which  was  refused,  appealed* 
against  the  refusal  to  the  October  quarter  ses- 
sions, and  entered  into  a  recognizance  to  try  the- 
appeal,  abide  the  judgment  of  the  court,  and  pay 
such  costs  as  the  court  might  award.  The  appeal 
was  dismissed,  and  the  court  ordered  the  appel- 
lant to  pay  costs  to  the  respondent  forthwith.  A 
blank  was  left  in  the  order,  as  to  the  sum  which 
the  clerk  of  the  peace  had  not  time  to  fix  before 
the  sessions  adjourned.  The  sessions  adjourned 
to  the  next  November.  Before  the  adjournment 
day,  the  clerk  of  the  peace  fixed  the  costs  and 
filled  up  the  order.  Alter  the  adjourned  sessions 
had  terminated,  but  before  the  next  sessions, 
payment  was  demanded  of  tie  appellant,  who- 
did  not  pay : — Held,  that  it  was  not  necessary 
that  the  order  should  direct  the  costs  to  be  paid 
to  the  clerk  of  the  peace,  under  11  &  12  Vict.  c. 
43,  s.  27.  Beg.  v.  Ely  JJ.,  5  El.  &  Bl.  489  ;  25- 
L.  J.,  M.  C.  1  ;  1  Jur.  (n.8.)  1017  ;  4  W.  R.  5. 

Taxation  of  Costs.] — On  an  appeal  to  quarter 
sessions,  under  9  Geo.  4,  c.  61,  s.  27,  the  sessions 
in  October  dismissed  the  appeal  with  costs. 
After  the  court  had  risen  a  clerk  in  the  office  of 
the  clerk  of  the  peace  taxed  the  costs  under 
protest  of  the  appellant's  attorney.  The  ses- 
sions had  been  adjourned,  and  before  the  day  of 
adjournment  the  costs  were  certified,  and  the 
amount  was  inserted  in  the  order  of  sessions. 
The  order  was  removed  into  the  queen's  bench 
in  March,  for  the  purpose  of  enforcing  it : — 
Held,  that  the  order  of  sessions  purporting  oa 
the  face  of  it  to  be  drawn  up  by  the  court  in  the 
absence  of  any  direct  statement  that  it  was  not 
so  drawn,  will  be  presumed  to  have  been  rightly 
made ;  and  that  there  had  been  a  sufficient 
adoption  of  the  taxation  by  the  adjourned  ses- 
sions, although  no  mention  of  the  amount  was 
made  in  court.    Beg.  v.  Phillips,  29  L.  T.  100. 

If  a  court  of  quarter  sessions  on  hearing  an 
appeal  directs  costs  to  be  given  and  adjourns  the 
court,  it  is  sufficient  to  have  the  costs  taxed  by 
the  clerk  of  the  peace  between  the  day  of  hearing 
and  the  adjournment  day,  and  on  the  adjourn- 
ment day  to  draw  up  the  order,  inserting  a 
direction  to  pay  the  amount  of  costs  ascertained 
on  the  taxation.  Beg,  v.  Hampshire  JJ.,  33- 
L.  J.,  M.  C.  104  ;  9  L.  T.  730 ;  12  W.  R.  441. 

If,  on  the  hearing  of  an  appeal  against  an  order 
of  removal,  a  court  of  sessions  for  a  borough  orders 
a  parish  to  pay  costs,  under  4  &  5  Will.  4,  c.  76, 
s.  82,  the  court  must  fix  the  amount  of  such  costs 
in  their  order,  before  the  close  of  the  sessions. 
Beg.  V.  Long,  1  Q.  B.  740  ;  1  G.  &  D.  367 ;  10 
L.  J.,  M.  C.  124  ;  6  Jur.  98. 

The  quarter  sessions  have  no  power  to  make  a 
general  order  for  the  costs  of  an  appeal,  though 
they  may  refer  the  taxation  of  the  amount  to 
their  officers,  provided  they,  during  the  sessions, 
adopt  his  decision,  and  incorporate  it  in  the  order. 
This  rule  is  equally  applicable,  whether  the  ses- 
sions have  a  discretion  to  award  costs  or  not. 
Sellwood  V.  Mount,  1  G.  &  D.  358  ;  1  Q.  B.  726  , 
10  L.  J.,  M.  C.  121  ;  6  Jur.  78. 

Where  the  costs  of  an  appeal  quashed  are 
directed  to  be  paid  by  a  particular  party,  but  the 
exact  sum  is  not  ascertained  during  the  sitting 
of  the  court,  but  is  afterwards  taxed  by  the 
clerk  of  the  peace,  such  taxation  is  not  irr^^ular. 
Beg.  V.  Westntoreland  JJ.,  1  B.  ft  L.  178 ;  12 
L.  J.,  M.  C.  113  ;  7  Jur.  898. 
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An  order  for  costs  made  bj  quarter  sessions 
mast  be  taxed  and  completed  before  the  sessions 
are  ended.    Beg.  ▼.  Budden,  6  W.  R.  213. 

Where  a  conrt  of  quarter  sessions  has  confirmed 
a  rate  with  costs,  the  taxation  of  such  costs  after 
the  end  of  the  sessions  is  irregular,  and  payment 
cannot  be  enforced.    Ih. 

\t  is  not  necessary  that  costs  should  be  taxed 
in  court ;  the  justices  may  adopt  the  taxation  of 
the  clerk  of  the  peace,  and  insert  it  in  their  order, 
provided  all  be  aone  by  the  court  before  the  end 
of  the  sessions.  Freeman  v.  Bead^  9  G.  B.  (n.8.) 
301  ;  30  L.  J.,  M.  0.  123 ;  9  Jur.  (N.S.)  546 ;  9 
'^.  ^.  141. 

If  the  party  against  whom  costs  are  given  con- 
sents that  the  taxation  shall  take  place  after  the 
sessions  are  over,  and  the  justices  give  judgment 
for  costs  nunc  pro  tunc,  the  party  so  consenting 
will  be  precluded  from  afterwards  objecting  to 
their  want  of  jurisdiction.    Ih. 

Where  it  appears  that  the  parties  to  an  appeal 
have  consented  that  the  costs  of  the  appeal  shall 
be  taxed  by  the  clerk  of  the  peace,  the  court  will 
not  interfere,  though  the  order  for  payment  of 
costs  may  not  have  been  made  until  after  that 
conrt  of  quarter  sessions  has  ceased  to  exist. 
Heg.  T.  Shrevoehury  By,,  3  W.  R.  373. 

The  quarter  sessions  can  only  order  costs  of  an 
appeal  as  ancillary  to  the  giving  of  final  judg- 
ment ;  and  where  upon  a  special  case  nothing 
of  a  judicial  nature  remains  to  be  done  by  the 
conrt,  it  has  no  longer  power  to  tax  the  costs. 
Beg.  V.  Hampshire  JJ,,  32  L.  J.,  M.  C.  46 ;  8 
Jur.  (NJS.)  1212  ;  7  L.  T.  391 ;  11  W.  B.  122. 

The  court  of  quarter  sessions  is  a  continuing 
court,  and  has  jurisdiction  to  construe  an  order 
made  at  a  previous  sessions.  Consent  to  tax  costs 
out  of  sessions  may  be  implied  from  the  general 
practice  of  quarter  sessions  and  from  the  conduct 
of  the  parties.  Semble,  the  court  will  not  grant 
a  rule  to  quash  an  order  unless  the  error  is 
apparent  on  the  face  of  the  order.  Midland  By. 
V.  Edmonton  Unum,  63  L.  J.,  M.  C.  38 ;  10  K. 
604  ;  70  L.  T.  356  ;  17  Cox,  C.  C.  731.   . 

Costs  awarded  by  a  Court  of  quarter  sessions 
must  be  taxed  In  court,  unless  there  is  a  direction 
of  the  court  or  a  consent  of  the  parties  to  tax  out 
of  court  (per  Lord  Halsbury  and  A.  L.  Smith, 
IaJ.).  The  court  of  quarter  sessions  is  not  a 
cohtinuing  court  so  as  to  give  a  court  sitting  in 
a  subsequent  sessions  jurisdiction  to  order  taxa- 
tion of  costs  awarded  by  the  conrt  at  a  previous 
Session  (per  Lord  Halsbury  and  A.  L.  Smith, 
L.J.).  Midland  By.  v.  Edmonton  Union,  64 
L.  J.,  Q.  B.  113 ;  [1895]  1  Q.  B.  357  ;  14  B.  281 ; 
72  L.  T.  206  ;  43  W.  R.  30»— 0.  A. 

—^-  Waiving  Objeetions  to.] — ^Wherea  party 
objects  to  an  order  on  the  ground  that  the 
amount  of  costs  inserted  in  the  order  was  ascer- 
tained after  the  sessions  had  expired,  he  should 
protest  against  the  taxation  b^ore  the  taxing 
officer ;  otherwise,  if  he  attends  on  and  pro- 
ceeds with  the  taxation  without  protesting,  he 
waives  the  objection.  Wa;tkine,  Ex  parte,  5 
L.  T.  605  ;  10  W.  R.  249.  S.  P.,  Beg.  v.  Mori- 
lock,  7  Q.  B.  469  ;  14  L.  J.,  M.  C.  103  ;  9  Jur. 
621. 

Im^ionment  for  ITonpayment  of  Costs.] — 
Upon  an  appeal  to  quarter  sessions  against  an 
affiliation  order,  the  order  was  quashed,  with 
costs,  and  the  respondent,  in  default  of  distress, 
committed  to  prison  : — ^Held,  that  as  the  word 
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"recoverable"  was  used  by  12  &  13  Vict.  c.  45, 
in  alluding  to  the  proceedings  under  11  &  12 
Vict.  c.  43,  s.  27,  for  enforcing  the  payment  of 
costs,  the  right  to  these  costs  must  be  taken  to 
be  a  right  to  a  sum  of  money  recoverable  sum- 
marily before  a  justice  of  the  peace,  within  the 
exception  in  the  Debtors  Act,  and  the  respondent 
was  therefore  not  protected  from  imprisonment.' 
Beg.  V.  Pratt,  39  L.  J.,  M.  C.  73  ;  L.  R.  6  Q.  B. 
176  ;  21  L.  T.  750  ;  18  W.  B.  626. 

Action  for  Cotti— Taxation  bj  Clerk  of  Peaoo 
— ^Abandonment  of  Order. ]~ An  action  lies  to 
recover  costs  which  have  been  taxed  by  the 
clerk  of  the  peace,  and  which  arise  out  of  an 
order  made  by  justices  in  the  case  of  a  pauper 
lunatic  under  16  &  17  Vict.  c.  97,  s.  97,  and 
subsequently  abandoned  after  notice  of  appeal 
to  quarter  sessions  has  been  given.  Dewtbvry 
Union  v.  We$t  Ham  Union,  66  L.  J.,  M.  C.  89  ; 
52  J.  P.  151. 


J.  Boferenoe  to  Arbitration. 

Effeet  of.] — ^An  appeal  to  the  quarter  sessions 
against  a  rate  was  referred  by  consent  under 
12  &  13  Vict  c.  45  (Raines'  Act),  s.  13.  By  the 
order  of  reference  the  costs  of  the  appeal  and 
reference  were  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  determined  the  matter 
of  the  appeal  in  favour  of  the  respondents,  and 
awarded  them  the  costs  of  the  appeal-  and 
reference.  The  award  was  thereupon  entered  as 
the  judgment  of  the  sessions  under  12  &  13  Vict, 
c.  45,  s.  13,  and  the  coats  having  been  taxed 
after  the  sessions,  an  order  of  sessions  was 
subsequently  drawn  up  confirming  the  rate,  and 
ordering  the  appelUoits  to  pay  the  cotts  so 
ascertained  by  taxation.  The  appellants  object- 
ing that  the  order  was  made  without  jurisdiction, 
b^use  the  costs  had  not  been  taxed  in  sessions  : 
— Held,  that  it  was  implied  in  the  terms  of  tho 
refefenoe  that  the  costs  should  be  taxed  out  of 
sessions,  and  that  the  order  was  therefore  valid. 
SotUhampton  Gaslight  and  Coke  Oo.  y.  Souths 
ampton  Union,  46  L.  J.,  M.  C.  238  ;  2  Q.  B.  D^ 
371 ;  36  L.  T.  648  ;  25  W.  B.  671. 

Before  12  &  13  Vict.  c.  45,  s.  12,  the  validity  of 
rates  was  not  a  subject-matter  of  arbitration. 
Thorp  V.  Gfle,  1  M.  &  W.  581. 

An  appeal  against  a  poor-rate  was  referred  to 
an  arbitrator,  with  a  discretion  as  to  costs.  The 
arbitrator  having  directed  the  appellant  to  pay 
the  costs,  without  ascertaining  the  amount,  the 
court  referred  back  the  award  to  him  to  ascjr- 
tain  the  amount.  The  arbitrator  declined  to  hear 
fresh  evidence,  and  made  another  award,  differing 
from  the  original  only  in  the  insertion  of  the 
amount  of  costs : — ^Held,  that  the  arbitrator  was 
justified  in  refusing  to  hear  the  evidence.  Hunt- 
ley V.  Binhrook  Orerseers,  1  EI.  &  BL  787 ;  22 
L.  J.,  Q.  B.  277  ;  17  Jur.  571 ;  1  W.  R.  306. 

Costs  of.] — On  an  appeal  to  the  quarter  sessions 
it  was  ordered,  under  12  &  13  Vict.  c.  45,  s.  13, 
that  the  matter  in  dispute  should  be  referred  to 
arbitration.  The  arbitrator  awarded  that  the 
appeal  be  dismissed,  and  that  the  appellants  do 
pay  to  the  respondents  their  costs  of  the  appeal : 
— Held,  that  as  the  order  of  reference  was  silent 
as  to  costs,  the  arbitrator  had  no  power  to  award 
costs.  West  London  Extension  By.  v.  Fnlhavn 
Union,  39  L.  J.,  Q.  B.  178 ;  L.  R.  6  Q.  B.  361 ; 
22  L.  T.  523.  ' 
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On  a  reference  to  an  arbitrator  of  an  appeal  at 
quarter  sessions,  nnder  12  &  13  Vict.  c.  45,  s.  13, 
no  mention  beinfi^  made  of  costs,  the  appeal 
having  been  regolarlj  adjourned  from  sessions 
to  sessions,  on  the  award  being  made,  the  subse- 
quent sessions  have  no  power  to  award  any  costs 
cither  of  the  reference  or  of  the  appeal ;  their 
duty  being  simply  to  enter  the  award  of  the 
arbitrator  as  the  judgment  of  the  court.  Rfig.  v. 
Middlesex  JJ.,  40  L.  J.,  M.  C.  109  ;  L.  R.  6  Q.  B. 
220  :  24  L.  T.  131 ;  19  W.  R.  744. 

When  an  order  of  reference  made  by  a  court 
of  quarter  sessions  is  silent  as  to  costs,  the  subse- 
quent sessions,  whose  duty  it  is  to  enter  the  awd.rd 
as  the  judgment  of  the  sessions  in  the  appeal, 
have  no  power  to  deal  with  the  question,  but  must 
leaye  each  party  to  bear  his  own  costs.  Beg,  y. 
YurktUre,  IF.  i2.,  JJ.,  6  B.  &  S.  531 ;  34  L.  J., 
M.  C.  142 ;  11  Jur.  (N.s.)  810 ;  12  L.  T,  380  ; 
13W,R.738. 

k.  Beoords. 

Oorrecting.] — ^Where  the  sessions  have  jurisdic- 
tion over  an  appeal  against  an  order  of  removal, 
and  having  quashed  the  order,  make  a  special 
entry  on  their  records,  "quashed,  not  on  the 
merits,"  the  court  will  not  interfere  and  direct 
a  mandamus  to  erase  such  entry,  although  the 
order  was  quashed  on  an  objection  which  went 
to  the  merits.    AckivoHh  Overseers,  Ejp  parte, 

1  New  Sess.  Gas.  64 ;  1  D.  &  L.  718  ;  13  L.  J., 
M.  C.  38  ;  8  Jur.  291. 

Where  the  sessions  have  made  a  false  entry 
on  their  records,  a  mandamus  lies  to  compel  the 
erasure  of  it,  and  will  be  granted  where  it  is 
essential  to  the  furtherance  of  justice.  Reg,  v. 
Y^rrkshire,  W.  i2.,  JJ,,  3  G.  &  D.  170  ;  3  Q.  B.  897  ; 
12  L.  J.,  M.  0.  148. 

A  party  found  guilty  by  a  jury  at  a  sessions 
irregularly  holden,  is  entitled  to  have  the  record 
of  the  proceedings  correctly  made  up  according  to 
the  fact ;  and  the  court  will  grant  a  mandamus 
to  the  justices  to  make  up  such  record.  Jleof  v. 
Middlesex  JJ,,  3  N.  &  M.  110  ;  5  B.  &  Ad.  1113 ; 
8  L.  J.,  M.  0.  32. 

The  court  will  not  issue  a  mandamus  to  a  court 
of  criminal  jurisdiction,  to  alter  the  minutes  of  a 
verdict  according  to  the  fact,  or  to  cancel  an 
alteration  in  such  minutes,  on  a  representation 
that  the  verdict  was  erroneously  entered  at  the 
trial.  Jltsas  v.  Hewes,  3  A.  &  E.  725 ;  5  L.  J., 
M.  C.  45. 

JndgmMit  quashed  for  Informality.] — ^Where 
an  order  is  quashed  for  informality  by  the 
sessions,  the  court  will  not  compel  them  to  make 
a  special  entry  of  that  &u$t  upon  the  minutes  of 
their  proceedings  ;  though  it  is  very  convenient 
that  tney  should  do  so.    Reg.  v.  Lancashire  JJ., 

2  G.  &  D.  714  ;  8  Q.  B.  367  ;  12  L.  J.,  M.  C.  76, 
244  ;  7  Jur.  327. 

Compnliory  Pnrohaiei.] — ^An  act  having  given 
power  to  the  trustees  of  public  works  to  take,  on 
payment  of  reasonable  compensation,  lands 
belonging  to  an  individual,  with  a  clause  that, 
in  the  event  of  any  disagreement  about  the  price, 
either  party  might,  after  complying  with  certain 
prelimmaries,  cite  the  other  before  the  court  of 
quarter  sessions,  where  an  inquisition  relative  to 
the  value  of  the  land  should  be  taken  by  a  jury, 
and  an  order  of  sessions  should  be  made  and 
entered  on  record  for  its  enforcement  : — Held, 
that  it  was  not  requisite  that  such  record  of 


sessions  should  state  on  the  face  of  it  that  the 
preliminaries  required  by  the  act  had  been 
complied  with,  as  in  favour  of  such  order  the 
compliance  will  be  presumed.  Reg.  v.  Swansea 
Harbour  Trustees,  1  P.  &  D.  612  ;  8  A.  &  £.  439  ; 
8  L.  J.,  Q.  B.  69  ;  3  Jur.  85. 


F.  COMPELLING  JUSTICES  TO  DO  THEIB 

DUTY. 

Bemedj  bj  Bnle— Under  11  k  18  Viot.  e.  44, 

f .  8.] — The  remedy  by  rule  is  not  simply  for  the 
benefit  of  justices,  and  confined  to  cases  in  which 
the  jurisdiction  is  doubtful,  but  extends  to  aU 
cases  in  which  they  refuse  to  do  an  act  relating 
to  the  duties  of  their  office.  Reg.  v.  AstoHf 
1  L.  M.  &  P.  491  ;  19  L.  J.,  M.  C.  236  ;  14  Jur. 
1045. 

The  statute  does  not  give  the  court  power  to 
grant  a  rule,  where  before  the  court  could  not 
issue  a  mandamus.  Reg.  v.  Bristol  JJ.,  18  Jur. 
426,  n. ;  2  W.  B.  154. 

Where  the  object  of  removing  an  order  of  a 
court  of  quarter  sessions  into  the  Court  of 
Queen's  Bench  is  to  enfoixie  such  order,  the 
proper  course  is  to  apply  for  a  rule  under 
12  &,  13  Vict,  c  45,  s.  18  ;  but  if  it  is  sought  to 
quash  the  order  the  application  should  be  for  a 
certiorari.    Binhrooke  Appeal,  In  re,  1  W.  R.  318. 

Where  justices  heard  an  information  and 
dismissed  it  on  the  ground  that  they  had  no 
jurisdiction,  at  the  same  time  offering  to  grant  a 
case,  the  court  refused  to  grant  a  rule  directing 
them  to  hear  and  determine.  MoLeod,  Ex  parte, 
3  L.  T.  700. 


ITeed  of  Proteotion.] — Under  11  &  12 


Vict,  c  44,  s.  5,  it  is  only  when  justices  would 
need  protection  if  they  proceeded  to  do  "  any  act 
relating  to  the  duties  of  their  office,"  that  a  rule, 
calling  upon  them  to  shew  cause  why  such  act 
should  not  be  done,  can  be  granted.  Beg.  t. 
Percy,  43  L.  J.,  M.  C.  45  ;  L.  R.  9  Q.  B.  64  ;  22 
W.  R.  72. 

Therefore,  when  justices  had  refused  to  hear  a 
summons  against  a  person  for  having  a  board 
over  his  door,  stating  that  he  was  licensed  to 
retail  beer,  he  not  being  so  licensed,  contrary  to 
35  &  36  Vict.  c.  74,  s.  11,  the  court  refused  a  rule 
against  the  justices  nnder  11  &  12  Vict.  c.  44, 
but  granted  a  rule  for  a  mandamus.    lb. 

Hot  where  Jnstieei  have  aoted.] — ^The 

statute  does  not  authorise  the  court  to  order 
justices  to  draw  up  one  joint  conviction  instead 
of  two  separate  convictions  against  each  of  two 
persons  against  whom  a  joint  information  has 
been  laid,  and  heard  and  determined  by  the 
justices.  Clee,  In  re,  1  B.  C.  C.  31 ;  21  'L.  J., 
M.  0.  112. 

It  applies  only  to  cases  where  justices  have 
refused  to  act ;  and  not  where  they  have  acted, 
although  erroneously.    lb. 

Befasal  to  hear  Application.] — If  on  applica- 
tion to  justices  for  a  summons  for  an  indictable 
offence,  they  have  heard  and  determined  the 
application,  and,  on  the  merits,  have  declined  to 
grant  it,  the  court  will  not  grant  a  mandamus  to 
compel  them  to  review  their  decision.  Secus,  if 
they  have  refused  to  hear  the  application,  or  if, 
after  hearing,  have  refused  to  grant  it  from  a 
mistaken  view  of  their  duty,  amounting  to  a 
declining  of  jurisdiction.  Beg,  t.  Eatocett, 
Hodson,  Ex  parte,  11  Cox,  C.  C.  306  j  19  L.  T.  396. 
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Xmneau  Coiutnietlo&  of  Statute.]— Where 
juBtices  baye  placed  an  erroneous  conBtraction 
opon  a  statute,  the  court  will  grant  a  mandamus 
to  bear  and  determine  the  matter.  lUg.  y.  Cloete^ 
«4  L.  T.  90 ;  66  J.  P.  310. 

Boftasal  to  imo  SummoniOB.] — ^Upon  an  appli- 
cation to  justices  for  summonses  against  certain 
persons  to  answer  a  charge  of  conspiracy  to  break 
the  peace  and  do  gi'ieyous  bodilj  harm  at  a  public 
meeting,  evidence  was  giyen  that  a  disturbance 
had  arisen  at  the  meeting  in  which  the  defendants 
took  part,  and  that  one  or  other  of  them  had 
preyiouslj  offered  money  to  different  persons 
if  they  would  commit  acts  of  violence  at  the 
meeting.  The  justices,  after  hearing  the  evidence, 
declined  to  issue  the  summonses,  and  a  rule  nisi 
for  a  mandamus  having  been  obtained,  they 
stated  in  their  affidavit  that  npon  the  facts 
brought  before  them  they  did  not  feel  justified 
in  granting  the  application,  but  did  not  say  that 
they  thought  the  witnesses  unworthy  of  credit : — 
Heid,  that  the  rule  must  be  made  absolute,  for 
although  under  11  &  12  Vict.  c.  42  (Jervis*8  Act), 
s.  9,  the  justices  are  to  issue  their  summons  "  if 
they  shall  think  fit,'*  it  was  here  evident  that 
they  had  not  exercised  a  discretion.  Reg,  v. 
Adamgan,  45  L.  J.,  M.  C.  46  ;  1  Q.  B.  D.  201 ;  33 
L.  T.  840  ;  24  W.  E.  260. 

Sofosal  to  ijiuo  Warrant.] — Justices  have  no 
power  in  issuino:  a  distress  warrant  for  the 
recovery  of  poor-rates  to  order  that  there  shall 
be  any  delay  in  the  execution  of  the  warrant. 
Jleg,  V.  HandiUy,  7  Q.  B.  D.  398. 

And  where  by  an  act,  power  is  conferred  upon 
justices  to  issue  a  distress  warrant  "  if  they  shall 
think  fit,"  they  must  not  refuse  to  issue  it  merely 
because  they  think  the  act  of  parliament  does 
an  injustice  in  giving  such  power  in  the  particular 
•case.  Jleg.  v.  Boteler,  4  B.  &  S.  959  ;  83  L.  J., 
M.  C.  101 ;  12  W.  R.  466. 

Where  magistrates  have  convicted  of  penalties 
on  matters  within  their  jurisdiction,  and  the 
convictions  are  regular  in  form,  and  there  is 
no  legal  reason  shewn  why  the  parties  convicted 
have  not  paid  the  penalties,  the  court  will  grant 
a  rule  to  the  magistrates  to  issue  warrants  to 
levy  the  amounts,  and  have  no  discretion  to 
refuse  to  do  so  on  the  ground  of  some  supposed 
hardship  in  the  number  of  the  convictions  or  the 
amount  of  the  costs.  Hartley^  In  r«,  31  L.  J., 
M.  C.  232. 

Validity   of  Order.]— The   court  will 

inquire  into  the  validity  of  an  order  of  justices 
before  compelling  them  (by  rule)  to  issue  a 
<listress  warrant  to  enforce  such  order,  and  will 
i-efuse  a  rule  for  that  purpose  where  the  order 
appeal's  to  be  invalid.  Beg,  y.  Cbllint  or  DuV' 
Jiaui  JJ,,  21  L.  J.,  M.  G.  73 ;  16  Jur.  422. 

Highway  Bate— Claim  of  Exemption.] — 

On  application  to  justices  for  a  distress  warrant 
to  levy  a  highway  rate  upon  an  occupier  of 
premises,  he  claimed  to  be  exempt,  by  reason 
of  having  never  contributed  to  the  repair  of 
the  highways  or  been  rated,  but  having  always 
repaired  so  much  of  a  highway  as  was  within  his 
premises,  and  half  a  bridge  at  the  extremity  of 
the  highway.  He  shewed  no  origin  of  the 
exemption,  out  insisted  that  he  was  protected 
by  6  &  6  WilL  4,  c.  60,  s.  33.  The  justices  refused 
a  warrant.  On  application  for  an  order  on  the 
justices  to  issue  the  warrant,  the  court  held  the 


question  too  doubtful  to  justify  them  in  acting 
under  the  above  statute,  and  1^  the  applicants 
to  move  for  a  mandamus,  or  to  try  the  question 
by  having  another  rate  made,  and  against  which 
the  party  might  appeal  (the  objection  that  he 
ought  to  have  appealed  having  been  waived  by 
consent).    Beg,  y.  Browne^  18  Q.  B.  664. 

How  Btrootl— By  18  &  19  Vict  c.  120, 

the  vestry  of  a  parisn  may  pave  any  new  street, 
and  the  owners  of  the  houses  forming  the  street 
shall,  on  demand,  pay  to  the  vestry  the  amount 
of  the  estimated  expenses,  such  amount  to  be 
recovered  before  two  justices  on  summons,  who 
are  to  hear  and  determine  the  matter,  and  to 
make  such  order  as  to  costs  or  otherwise  as  to 
them  seems  just.  The  owner  of  houses  in  a 
street  having  been  summoned  before  a  magis- 
trate to  shew  cause  why  an  order  for  the  payment 
of  his  share  of  the  estimated  expense  of  paving 
the  street  should  not  be  made  upon  him,  the 
magistrate,  after  hearing  the  evidence,  dismissed 
the  complaint,  on  the  ground  that  the  street 
having  been  dedicated  to  the  public  as  a  highway 
before  the  act,  was  not  a  new  street  within  the 
meaning  of  it.  On  a  motion  calling  on  the 
magistrate  to  shew  cause  why  he  should  not  hear 
and  adjudicate: — Held  (Erie,  J.,  dissentiente), 
that  he  had  done  so,  and  that  the  court  could 
not  interfere.  Beg,  y.  Dayman^  7  EL  &  Bl.  828 ; 
26  L.  J.,  M.  C.  128  ;  3  Jur.  (IT.8.)  744 ;  6  W.  R. 
578. 

Held,  by  Erie,  J.,  that  the  decision  by  the 
magistrate  was  of  a  fact  going  to  his  jurisdiction, 
and  that  the  court  could  therefore  review  his 
decision.  Ih.  See  Beg.  v.  Hntehim^  60  L.  J., 
M.  C.  36 ;  6  Q.  B.  D.  300 ;  44  L.  T.  464 :  29 
W.  B.  724— C.  A. 


lighting  Batof— VaUdity  of  Xeotiiigt.] 


— In  September,  1853,  at  a  meeting  of  ratepayers 
for  determining  whether  so  much  of  the  3  &  4 
WilL  4,  c.  90,  as  relates  to  lighting  diould  be 
adopted  in  a  parish,  the  act  was  not  adopted. 
In  December  following,  at  a  meeting  for  deter- 
mining whether  it  should  be  adopted  in  part  of 
the  parish,  the  act  was  adopted.  S.  paki  a  rate 
asse^ed  upon  him  in  1856,  but  having  refused 
to  pay  subsequent  rates,  a  summons  was  taken 
out  against  him,  at  the  hearing  of  which  the 
justices  decided  that  the  persons  at  the  two 
meetings  were  substantially  the  same  body,  and 
therefore,  the  second  being  contrary  to  s.  16, 
dismissed  the  summons.  Upon  appucation  for 
a  rule  on  the  justices  to  issue  their  warrant, 
semble  that  the  decision  of  the  justices  was 
wrong,  but  being  on  a  question  of  net : — Held, 
that  the  court  could  not  disturb  it.  Beg,  v. 
Dunn,  7  EL  &  BL  221 ;  26  L.  J.,  M.  C.  74;  3 
Jur.  (N.S.)  341. 

Poor-Bate — ^Vo  Paupers  in  PartLo«lar 

Distriet.]  — An  extra-parochial  place  having 
become  a  parish,  and  by  order  of  the  Poor  Law 
Board  added  to  a  union,  a  contribution  order  was 
made  by  the  guardians  of  the  union  upon  the 
overseer.  Upon  his  refusal  to  pay,  the  guardians 
applied  to  justices  for  a  summons  under  2  &  3 
Vict,  c  84,  s.  1,  which  empowers  them,  if  they 
shall  think  fit,  to  issue  their  warrant  for  levying 
the  amount.  At  the  hearing  the  only  ground 
which  the  overseer  urged  against  issuing  the 
warrant  was,  that,  as  the  parish  had  not  at  that 
time  any  paupers  chargeable  to  it,  it  was  unjust 
and  unreasonable  that  the  ratepayers  should  be 
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called  upon  to  pay  anything  towards  the  expenses 
of  the  union.  The  justices  refused  to  issue  their 
warrant,  adding  that  they  did  so  in  the  exercise 
of  their  discretion.  Upon  application  for  a  rule 
on  the  justices  to  issue  their  warrant,  the  court 
made  it  absolute,  with  costs.  Beg,  t.  BoteXer^ 
4  B.  &  S.  959  ;  33  L.  J.,  M.  C.  101  ;  10  Jur.  (ir.S.) 
798  ;  12  W.  R.  406. 

Preliminary  Objeetion.] — ^A  party  was  sum- 
moned before  justices  upon  an  information, 
under  18  &  19  Vict.  c.  108,  s.  11,  charging  that 
he,  "  being  one  of  the  owners  and  managers  "  of 
a  colliery,  had  worked  the  colliery  without  pro- 
viding the  boiler  with  a  proper  steam-gauge,  as 
required  by  s.  4.  In  defence,  he  contended  that, 
ns  there  were  other  owners,  they  ought  to  be 
charged  with  him ;  but  he  did  not  deny  that  he 
was  resident  owner,  and  took  an  active  part  in 
the  management.  The  justices,  upon  this  objec- 
tion alone,  dismissed  the  complaint,  considering 
the  information  to  be  bad  on  the  face  of  it, 
because  it  shewed  that  there  were  other  owners. 
A  mandamus  was  granted,  commanding  them  to 
hear  and  determine  the  information  ;  for,  first, 
the  objection  was  invalid ;  and,  secondly,  the 
justices  had  not  exercised  jurisdiction,  but  had 
declined  it,  the  objection  being  preliminary, 
though  taken  in  defence,  and  not  at  the  outset. 
Beg,  V.  Brown,  7  El.  &  Bl.  767  ;  26  L.  J.,  M.  0. 
183  ;  3  Jur,  (N.S.)  745  ;  6  W.  R.  ^25.  And  see 
Beg,  y.  Middlesex  JJ.^  infra,  col.  680. 

A^jouminent  for  Special  Case.] — A  magistrate, 
upon  a  complaint  regularly  heard  before  him, 
gave  his  opinion  against  the  complainant,  but  at 
the  request  of  the  complainant  he  refused  to 
adjudicate,  for  the  purpose  of  enabling  the  com- 
plainant to  take  the  opinion  of  the  Court  of 
Queen*s  Bench.  The  defendant  objected,  and 
wished  the  magistrate  to  adjudicate  and  dismiss 
the  complaint: — ^Held,  that  there  was  no  such 
I'efusal  to  adjudicate  as  to  entitle  the  complainant 
to  a  rule.  Beg.  v.  Paynter,  7  EL  &  BL  328  ; 
26  L.  J.,  M.  C.  102  ;  3  Jur.  (N.S.)  511 ;  5  W.  R.  267. 

Interested  Justiee.  ] — W.  having  applied  to  the 
licensing  justices  for  a  licence  for  a  new  hotel, 
and  the  three  justices  who  were  sitting  having 
refused  it,  afterwards  applied  to  the  court  for  a 
mandamus  to  have  the  case  heard  again,  on  the 
ground  that  B.,  one  of  the  justices,  was  interested 
as  owner  in  one  of  the  licensed  houses  near  the 
proposed  hotel.  The  affidavit  shewed  that  B.*s 
wife  had  succeeded  to  the  licensed  house,  and 
was  tenant  for  life,  but  it  was  a  small  house 
without  hotel  accommodation,  and  not  likely  to 
be  injured  by  the  new  licence  being  granted  : — 
Held,  (a)  that  a  mandamus  coald  not  be  granted, 
because  the  decision  not  having  been  set  aside  or 
quashed  on  certiorari,  the  case  could  not  be  heard 
again ;  (b)  if  a  certiorari  were  applied  for,  the 
affidavits  ought  to  state  that  the  party  applying 
and  his  solicitor  did  not  know  at  the  time  that 
one  of  the  justices  was  interested.  Beg.  v.  Kent 
JJ.,  44  J.  P.  298. 

Where  justices  stopped  the  further  hearing  of 
a  case  on  the  ground  that  one  of  them  was 
interested,  and  granted  a  case  for  a  superior  court 
as  to  whether  such  justice  was  interested  or  not : 
— Held,  that  they  had  not  power  to  grant  such  a 
case,  but  that  they  might  be  compelled  to  deter- 
mine the  matter  befoi'e  them.  Wahefield  Local 
Board  v.  Yorkshire,  W,  B.,  JJ.,  6  B.  &  S.  794  ; 
85  L.  J.,  M.  C.  69  ;  10  Cox,  C.  C.  162. 


Fraetioe  on  Affidavits.]— Although  affidavits 
are  admissible  for  the  purpose  of  shewing  that  a 
magistrate  has  made  an  order  without  jurisdic- 
tion, yet  as  the  test  of  jurisdiction  with  respect 
to  the  right  of  a  magistrate  -  to  deal  with  any 
particular  case  is,  whether  he  had  power  to  com- 
mence the  inquiry,  and  not  whether  he  has  in  the 
course  of  it  come  to  right  conclusions,  affidavits 
are  not  admissible  merely  to  disprove  the  exis- 
tence of  any  fact  stated  in  the  information, 
because  the  power  of  the  magistrate  to  commence 
the  inquiry  depends  not  upon  the  question  whether 
the  statements  contained  in  the  information  are 
true  or  false,  but  upon  the  question  whether  the 
facts  as  stated  in  the  information  do  or  do  not 
amount  in  law  to  an  offence  over  which  he  has 
jurisdiction.  Beg.  v.  Bolton^  4  P.  &  D.  679; 
1  Q.  B.  66. 

A  rule  calling  upon  justices  to  shew  cause  why 
they  should  not  issue  a  distress  warrant  was 
founded  upon  an  affidavit,  shewing  the  refusal 
only,  but  not  stating  the  proceedings  which  took 
place  before  them,  or  the  reason  why  they 
refused.  The  party  shewing  cause  against  the 
rule  made  no  affidavit : — ^Held,  that  the  affidavit 
must  be  construed  in  favour  of  the  party  making 
it,  and  that  the  rule  should  be  absolute.  Be^, 
V.  DevereU,  3  £1.  &  BL  372  ;  23  L.  J.,  M.  C.  121. 

Affidayits  of  Justices.  1— Under  35  A:  36  Vict, 
c.  26  (the  Review  of  Justices  Decisions  Act, 
1872),  tbe  affidavit  must  be  sworn  by  the  justice 
hims^,  and  affidavits  sworn  by  persons  upon 
whose  evidence  tbe  decision  of  the  justice  is 
founded  are  not  admissible.  Beg,  v.  Sperling^ 
21  W.  R.  461. 

Costs.] — On  motion  against  a  justice  of  the 
peace  under  the  11  ^  12  Vict.  c.  44,  s.  5,  the 
general  rule  is,  that  the  court  will  order  the 
unsuccessful  party  to  pay  costs,  and  will  not  on 
motion  for  costs  enter  into  the  merits  of  the 
original  application.  Beg.  v.  iHgham,  17  Q.  B. 
884  ;  21  L.  J.,  M.  0. 125  ;  16  Jur.  526. 

Where  no  cause  is  shewn  against  the  rule,  the 
court  will  not  make  the  rule  absolute  with  costs, 
unless  asked  for  by  the  rule.  Leandngton  Priors 
Commissioners  v.  Moultrie,  7  D.  &  L.  311. 

Attaolunent  or  Information.] — On  an  appli- 
cation for  an  attachment  or  criminal  information 
against  a  justice  of  the  peace  for  misconduct  in 
the  exercise  or  under  the  authority  of  his  office, 
it  must  be  shewn  that  six  clear  days'  notice 
in  writing  has  been  given  to  him.  Beg.  v. 
Bae,  It.  R.,  8  C.  L.  524.  And  see  Cbowk 
Offices  (Criminal  Infobmation). 

Xandamns  to  Sessions  to  hear  Appeal.] — S. 

was  convicted  by  a  metppolitan  police  magis- 
trate under  5  Geo.  4,  c.  83,  s.  4,  which  makes 
punishable  as  ^  rogue  and  vagabond  **  every 
person  ....  using  any  subtle  craft,  means  or 
device,  by  palmistry  or  otherwise,  to  deceive  and 
impose  on  any  of  his  Majesty's  subjects."  The 
conviction  described  the  offence  as  **  unlawfully 
using  certain  subtle  craft,  means  and  device" 
(omitting  the  words  "by  palmistry  or  other- 
wise ").  Upon  appeal  to  the  Middlesex  Sessions, 
the  proceedings  commenced  with  an  objection 
from  S.  that  the  omission  of  the  words  made  the 
conviction  bad.  The  justices,  after  hearing  the 
point  argued,  letired,  and  on  their  return  the 
assistant  judge  gave  what  purported  to  be  the 
decision  of  the  sessions,  quashing  the  convictioa 
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on  the  objecHon  taken  to  it.  Upon  application 
for  a  mandamus  to  the  sesssons  to  hear  the 
appesal  on  the  merits,  it  was  proposed  to  shew  by 
amdayits  from  the  justices  that  the  decision 
given  by  the  assistant  judge  was  contrary  to  the 
opinion  of  the  majority  of  the  justices  forming 
the  court,  and  that  after  such  opinion  had  been 
communicated  to  him,  he  persisted  in  giving  his 
decision  as  that  of  the  sessions ; — Held,  that  the 
order  of  sessions  having  been  duly  recorded,  it 
was  too  late  to  inquire  whether  it  did  or  did  not 
represent  the  opinion  of  the  majority  of  the 
justices,  and  that  the  decision  upon  the  form  of 
the  conviction  was  not  a  decision  upon  a  pre- 
liminary matter,  but  a  hearing  and  aajudication 
upon  the  merits,  which,  upon  a  mandamus,  could 
not  be  reviewed.  Reg.  v.  Middlesex  JJ.^  Slade^ 
In  re,  46  L.  J.,  M.  C.  225  ;  2  Q.  B.  D.  516 ;  36 
L.  T.  402  ;  25  W.  B.  610. 

The  court,  having  quashed  an  order  of  sessions 
which  quashed  the  rate,  will  not,  thereupon, 
issue  a  mandamus  to  the  sessions  to  enter  con- 
tinuances. The  proper  course  for  the  appellant 
is  to  apply  to  the  court  for  an  order  to  the  sessions 
to  hear  the  appeaL  Reg.  v.  CkeUenham  Com- 
mUeionert,  1  G.  &  D.  167  ;  1  Q.  B.  467  ;  10  L.  J., 
M.  C.  99. 


Whmt  Caie  8tatod.]'When  the  court  of 


quarter  sessions  dismisses  an  appeal  subject  to  a 
•case,  the  court  will  not  grant  a  mandamus  to 
enter  continuances  and  hear  the  appeaL  Rem 
V.  Suffolk  JJ.,  1  N.  &  P.  306 ;  6  A.  &  E.  109  ; 
W.  W.  &  D.  7 ;  6  L.  J.,  M.  C.  37. 

The  court  will  not  grant  a  mandamus  com- 
manding the  justices  in  sessions  to  try  an  appeal 
dismiss^  for  want  of  notice  of  trial,  where  the 
court  of  quarter  sessions  has  granted  a  case  upon 
the  question  whether  it  had  been  rightly  dis- 
missed, which  has  been  abandoned  by  the  party 
applying  for  the  mandamus.  Rex  v.  Titrkshire 
\.  JJ.,  3  N.  &  M.  757  ;  5  B.  &  Ad.  677. 


TJjne  for.] — On  the  5th  January,  1844, 


the  sessions  dismissed  an  appeal,  giving  the 
Appellants  the  option  of  stating  a  case,  or  apply- 
ing for  a  mandamus.  No  case  was  brought  up, 
•but  an  application  for  a  mandamus  was  made  on 
4he  30th  April  following : — Held,  that  the  appli- 
cation was  not  too  late,  and  a  mandamus  was 
.granted.  Reg.  v.  Cheshire  J  J,,  2  New  Sess.  Oas. 
420 ;  1  B.  C.  Rep.  164 ;  15  L.  J.,  M.  0.  114 ;  10 
Jur.  808. 

See  also  Cbown  Office  (Mandamus). 


O.  LIABILITY  OF,  TO  ACTION. 
1.  Liability,  In  KespeCt  of  What. 

Aeti  done  in  Exeeution  of  the  Office.] — ^A 
justice  of  the  peace  is  entitled  to  the  protection 
of  the  7th  and  8th  sections  of  the  11  &  12  Vict. 
c.  16,  with  respect  to  any  act  done  by  him  under 
the  bonft  fide  belief  in  the  existence  of  a  state 
of  facts  which,  if  existing,  would  have  justified 
the  act  as  an  act  done  by.. him  \t^  the  execution 
of  his  oflSce.  The  reasonableness  of  such  belief, 
thoagh  an  element  in  determining  its  bona  fides, 
is  not  essential  to  his  right  to  claim  the  benefit 
of  these  provisions.  Chamberlain  v.  EXng  (L.  R. 
6  C.  P.  474)  followed.  RochfoH  v.  Rynd^  8 
L.  R.,  Ir.  204.    Affirmed  in  0.  A. 

Upon  an  application  under  these  sections  to 
cet  aside  prcK^eedings  in  an  action  against  a 


justice  of  the  peace  for  an  act  alleged  by  him  to 
have  been  done  in  execution  of  his  office,  the 
affidavit  in  support  of  the  motion  must  shew, 
not  only  that  he  bond  fide  believed  that  he  was 
authorised  as  such  justice  to  act  as  he  did,  but 
must  also  allege  facts  shewing  that  such  a  belief 
might  have  been  entertained.  An  allegation 
that  the  act  complained  of  was  done'boi]^  fide 
without  malice,  and  in  ignorance  of  any  cause 
against  the  doing  thereof,  and  was  done  in  execu- 
tion of  his  office  as  such  justice,  is  insufficient. 
The  affidavit  should  state  the  facts  proved  before 
the  justice,  and  the  belief  formed  by  him  on 
such  facts.    Ih. 

A  magistrate  who  commits  a  party  in  a  case 
where  he  has  no  jurisdiction  is  liable  to  an  action 
of  trespass ;  but  where,  supposing  the  facts 
alleged  to  be  true,  the  magistrate  has  jurisdic- 
tion, his  liability  to  be  sued,  or  his  exemption 
from  such  liability,  on  the  ground  of  jurisdiction, 
cannot  be  affected  by  the  truth  or  falsehood  of 
these  facts,  or  by  the  sufficiency  or  insufficiency 
of  the  evidence  adduced  for  the  purpose  of 
establishing  them.  Cave  v.  Mounta  in,  1  Man.  &  G. 
267  ;  1  Scott  (N.B.)  132  ;  9  L.  J.,  M.  0,  90. 

A  magistrate  is  not  justified  in  removing  a 
driver  from  one  part  of  a  cart  to  another  to 
obtain  the  name  of  the  owner.  JoTiee  y.  Ouseit, 
2  D.  &  R.  600 ;  1  L.  J.  COA)  K.  B.  139. 

An  information  brought  before  a  magistrate, 
which  chaiges  an  offence  within  his  cognisance, 
is  sufficient  to  give  the  magistrate  jurisdiction, 
and  to  protect  him  from  an  action  for  false 
imprisonment,  although  the  information  discloses 
no  legal  evidenoe  against  the  alleged  offender, 
and  even  although  it  purports  to  be  founded  upon 
inadmissible  hearsay  evidence.  Cave  y.  ATcwn- 
taiii,  supra. 

Knowledge  on  the  part  of  the  committing 
magistrate  that  the  prisoner  would  be  subject  to 
restriction  unnecessarily  severe,  in  the  gaol  to 
which  the  commitment  is  made,  does  not  make 
the  magistrate  a  trespasser,  unless  he  expressly 
directs  such  treatment  to  be  adopted  in  the  par- 
ticular case.    Ih, 

An  action  will  not  lie  against  a  magistrate  for 
anything  done  by  him  in  the  dischajge  of  his 
duty,  unless  he  is  made  acquainted  with  every 
fact  necessary  to  enable  him  to  determine  when 
called  upon  to  act.  Pike  v.  Carter,  10  Moore, 
376 ;  3  Bing.  78  ;  3  L.  J.  (0.8.)  C.  P.  169. 

Thus  an  action  of  trespass  does  not  lie  against 
justices  acting  upon  a  complaint  made  to  them 
on  oath,  by  the  terms  of  which  they  have  juiis- 
diction  ;  though  the  real  facts  of  the  case  might 
not  have  supported  such  complaint,  if  such  facts 
were  not  laid  before  them  at  the  time  by  the 
party  complained  against  having  notice  of  such 
complaint,  and  being  properly  summoned  to 
attend.  Zowther  v.  Radnor  iJSarl),  8  East,  113. 
See  20  R.  R.  542,  n. 

If  a  person  is  charged  on  oath  before  a  magis- 
trate with  an  offence  amounting  to  felony,  and 
he  issues  his  wanunt ;  and,  on  the  party  being 
brought  before  him,  the  charge  is  substantiated, 
and  the  offender  is  committed  to  prison,  the 
magistrate  committing  is  not  liable  in  trespass 
for  false  imprisonment,  although  the  charge 
turns  out  to  be  unfounded.  Mills  v.  Collett,  3 
M.  &  P.  242  ;  6  Bing.  86  ;  7  L.  J.  (0.B.)  M.  0. 97  ; 
31  R.  R.  355. 

Justices  who  have  issued  a  warrant  of  distress 
against  a  person  occupying  lands  within  the 
limits  of  their  jurisdiction  for  non-performance 
of  statute  duty  under  18  Geo.  3,  c.  78,  ss.  34-37» 
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cannot  be  proceeded  against  bj  action.    Iktceett 
V.  Foulis,  6  L.  J.  (O.B.)  M.  C.  44. 

A  justice  cannot  justify  the  committing?  of  a 
party  charged  to  the  custody  of  a  constable,  in 
order  that  he  may  compromise  with  the  com- 
plainant ontil  the  party  has  been  actually 
convicted.  Bridget  v.  Coynefff  6  L.  J.  (O.B.) 
M.  C.  42. 


Proteetlon  under  11  ft  18  Viet.  e.  44, 


It.  1,  8.] — These  sections  must  be  read  together, 
and  therefore,  where,  in  the  course  of  a  matter 
transacted  before  a  justice,  there  has  been  an 
excess  of  jurisdiction,  the  2iid  section  does  not 
apply  unless  the  action  in  which  it  is  sought  to 
be  applied  is  brought  for  an  act  done  in  respect 
of  that  part  of  the  matter,  or  some  part  of  it, 
which  was  beyond  the  jurisdiction.  Barton  v. 
Brieknell,  13  Q.  B.  398 ;  20  L.  J.,  M.  0.  1  ; 
15  Jur.  668. 

The  statute  11  &  12  Vict.  c.  44,  s.  2,  which 
provides  that  a  conviction  shall  be  quashed 
before  an  action  can  be  brought  against  the 
committing  magistrate,  applies  only  to  cases 
where  there  has  been  a  conviction.  When  a 
person  has  been  taken  into  custody  and  remanded 
on  a  charse  which  turns  out  to  be  false,  the  court 
will  not  granc  a  certiorari  for  the  purpose  of 
quashing  the  warrant  under  which  he  was 
remand^  preliminary  to  his  bringing  an  action 
against  the  justice  who  signed  it.  Reg,  v.  Ely 
J  J.,  4  W.  R.  13. 

Hagligenee  in  building  Polifia  Station.]—- 

The  building  of  a  police  station  is  an  act  donepy 
justices  in  the  execution  of  their  office  ;  and  the 
justices,  if  sued  for  negligence  in  the  building  or 
maintaining  thereof,  and  for  damage  arising 
therefrom,  are  entitled  to  the  protection  afforded 
by  11  &  12  Vict,  c  44.  Hardy  v.  Nirrth  Riding 
JJ.,  60  J.  P.  663. 

Proteetlon  of  Provinoial  Xagistrates  in  India.  1 
— The  21  (Jeo.  3,  c.  70,  s.  24,  protecting  provincial 
magistrates  in  India  from  actions  for  any  wrong 
or  injury  done  by  them  in  the  exercise  of  their 
offices,  gives  them  only  the  same  measure  of 
exemption  as  that  which  is  given  to  magistrates 
in  England  under  similar  circumstances,  that  is, 
an  exemption  in  cases  where  they  have  acted 
bon&  fide.  Where  they  have  exceeded  their 
jurisdiction,  the  onus  of  eliewing  that  they  knew, 
or  had  the  means  of  knowing,  the  want  of  juris- 
diction, lies  upon  the  party  complaining.  Oalder 
v.  Halket,  3  Mont.  28. 

Sxpress  Xalleo.] — ^A  justice  of  the  peace  may 
be  acting  maliciously  and  without  reasonable 
and  probable  cause,  and  yet  be  acting  in  the 
execution  of  his  duty  as  such  justice;  as,  for 
Instance,  where  maliciously  and  without  reason- 
able and  probable  cause  he  excites  a  person  to 
bring  a  complaint  before  him.  Kirhy  v.  Simpson, 
10  Ex.  858  ;  2  C.  L.  R.  1286  ;  23  L.  J.,  M.  C.  166 ; 
18  Jur.  983. 

A  count  stated  that  the  defendant,  being  a 
justice  of  the  peace,  unlawfully  and  maliciously, 
and  without  reasonable  or  probable  cause,  took 
an  information  of  W.  against  the  plaintiff,  and 
wrongfully,  wilfully,  tmiliciously  and  without 
reasonable  or  probable  cause,  as  the  defendant 
well  knew,  convicted  the  plaintiff,  and  he  was 
thereby  compelled  to  pay  a  sum  of  money  ;  and 
that  upon  appeal  to  the  quarter  sessions,  the 
Conviction  was  afterwards  quashed.    A  verdict 


having  been  found  for  the  plaintiff,  the  court 
refused  to  arrest  the  judgment.     Gelen  v.  Rally 

2  H.  &  N.  379  ;   27  L.  J.,  M.  C.  78  ;  5  W.  R.  757. 
Qmere,    whether  an  action   is  maintainable 

against  a  justice  of  the  peace  for  wilfully  and 
maliciously,  and  without  reasonable  and  probable 
cause,  convicting  a  perron  in  a  penalty  in  a 
matter  in  which  he  has  jurisdiction,  and  which 
penalty  is  paid,  but  the  conviction  has  been  sub- 
sequently quashed.    lb. 

Where  a  justice  of  the  peace  maliciously  grants 
a  warrant  against  a  person  without  any  infor- 
mation upon  a  supposed  charge  of  felony,  the 
remedy  against  the  justice  is  treroass,  and  not 
case.    Morgan  v.  ffughes,  2  Term  Kep.  225. 

Boasonnble  and  probable  Came.]  —  Where 
means  of  knowledge,  as  distinguished  from  know- 
ledge actual  or  imputed,  is  reSed  upon  to  sustain 
an  action  against  a  justice  of  the  peace,  acting 
judicially,  for  an  act  done  without  jurisdiction,, 
the  action  will  lie  only  when  he  has  acted  noAli* 
ciously  and  without  reasonable  and  probable 
cause.    Johnston  v.  Meldon,  30  L.  R.,  Ir.  15. 

Abtonee  of  Xalioe— Xxooia  of  Jnrisdiction.] — 
In  an  action  against  justices  for  acting  in  excess- 
of  jurisdiction,  a  declaration  without  any  allega- 
tion that  they  acted  maliciously  and  without 
reasonable  and  probable  cause  is  good.  Pease  v. 
Chaytor,  1  B.  &  S.  658  ;  31  L.  J.,  M.  0. 1 ;  8  Jur. 
(N.S.)  482  ;  5  L.  T.  280  ;  10  W.  R.  16. 

Diiorotion— Beftasing  to  Admit  to  Bail.]— The 
duty  of  a  magistrate  in  respect  of  admitting  to 
bail  is  judicial ;  and,  therefore,  an  action  cannot 
be  maintained  against  him  for  refusing  to  admit 
to  bail  a  person  charged  with  a  misdemeanour, 
and  entitled  to  be  admitted  to  bail,  without  proof 
of  malice.     Linford  v.  Fitzroy,  13  Q.  B.  240 ; 

3  New  Seas.  Gas.  438  ;  18  L.  J.,  M.  C.  108 ;  IS 
Jur.  303. 

Remarking  on  Condnet  of  Constable.] — It  is 

the  duty  of  a  magistrate  to  express  his  opinion 
of  the  conduct  of  police  constables,  in  order  that 
the  police  commissioners  may  have  proper  infor- 
mation on  which  to  proceed  in  making  inquiries' 
to  enable  them  to  regulate  the  force  under  their 
direction.  Kettdillon  v.  Malthy,  Cor.  &  M.  402  ;. 
2  M.  &  Rob.  438. 

Of  Witnestes.]— An  action  will  not  lie 

against  a  magistrate  tor  words  spoken  in  pro- 
nouncing judgment,  of  a  witness  in  the  case.    IK 

Reftisal  to  Lioenia.] — ^An  action  does  not  lie 
against  justices  of  the  peace  for  refusing  a  licence 
to  keep  an  inn  or  an  alehouse.  Bastet  v.  God- 
scJuUly  3  Wils.  121. 

Wrongful  Appointment  of  Orerseert.]— Seven 
borough  magistrates,  including  the  mayor,, 
assembled  to  appoint  overseers.  The  mayor 
drew  from  his  pocket  two  blank  forms,  with 
three  seals  ready  attached ;  filled  them  up  with 
the  names  of  two  persons  of  his  own  political 
party,  handed  them  to  the  two  magistratea 
sitting  next  to  himself,  and,  on  their  being 
signed,  immediately  despatched  them  by  a  con- 
stable to  be  served.  As  soon  as  the  constable 
had  left  the  room,  the  four  other  magistrates,, 
who  had  not'  observed  the  mayor's  proceedings,, 
requested  him  to  nominate  two  other  overseers  ; 
and,  upon  his  refusing  to  put  the  question, 
appointed  them  without  his  concurrence.  The 
mayor  afterwards  caused  a  distress  to  be  levied 
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on  the  plaintiff  for  refusing^  to  pay  a  rate  made 
by  the  OYerseerB  appointed  by  the  mayor.  The 
plaintiff  sued  the  mayor  in  trespass ;  the  jury 
was  directed  that  they  might  find  for  the  plain- 
tiff, if  they  thought  the  mayor^s  appointment  of 
oTerBeers  to  be  fraudulent.  The  jury  having 
found  it  not  fraudulent : — Held,  that  the  action 
was  not  maintainable ;  the  appointment  of  the 
OTeneers  being  a  judicial  act,  performed  with- 
out fraud,  at  a  meeting  competent,  in  point  of 
jurisdiction,  to  perform  it,  and  the  act  being 
verified  by  a  sufficient  number  of  signatures  to 
satisfy  the  statute  regulating  the  mode  of 
appointment.  Penny  y.  Slade^  7  Scott,  285  ; 
6  Bing.  (K.O.)  319 ;  1  Am.  639 ;  8  L.  J.,  C.  P.  221. 

JvrisdietioiL] — If  a  party  makes  a  complaint 
of  another  to  a  magistrate  in  a  matter  over 
which  he  has  a  general  jurisdiction,  who  there- 
upon issues  his  warrant,  by  force  of  which  an 
arrest  is  made,  neither  the  party  complaining, 
nor  the  magistrate,  is  liable  in  trespass ;  and  the 
only  remedy  for  the  party  aggrieved  is  in  an 
action  for  a  malicious  prosecution.  But  if  the 
matter  was  one  in  whicn  the  magistrate  had  no 
jurisdiction  at  all,  then  the  latter  is  a  trespasser. 
West  y.  Smallwood,  3  M.  &  W.  418  ;  6  D.  P.  G. 
680 ;  7  L.  J.,  Ex.  144  ;  2  Jur.  328. 

An  action  will  not  lie  against  a  magistrate  for 
anything  done  under  a  conviction,  unless  there 
is  an  entire  want  of  jurisdiction.  Fatocett  v. 
I\nilU,  7  B.  &  C.  394  ;  1  M.  &  Ry.  102  ;  6  L.  J. 
(0.8.)  M.  C.  44. 

A  justice  who  acted  without  jurisdiction  in 
convicting  for  an  offence  was  not  protected  by 
48  Oeo.  8,  c.  141,  s.  1,  against  an  action  of  tres- 
pass, although  the  conviction  might  have  been 
quashed.  Jones  v.  Onrdon,  2  G.  &  D.  133 ;  2 
Q.  B.  600 ;  11  L.  J.,  M.  G.  46 ;  6  Jur.  482. 

Trespass  is  maintainable  against  a  justice,  if, 
in  the  particular  act  of  issuing  the  warrant,  the 
magistrate  acted  without,  or  in  excess  of,  juris- 
diction, although  he  had  a  general  jurisdiction 
over  the  subject-matter  of  inquiry.  Lawrenson 
T.  mU,  10  Ir.  C.  L.  R.  177. 

In  such  a  case,  the  magistrate  is  not  protected, 
although  he  bon&  fide  believed  that  he  was 
acting  within  his  jurisdiction.    Ih, 

Three  magistrates,  acting  under  5  &  6  WilL  4, 
c.  76,  8.  60,  committed  the  crier  of  a  borough  to 
the  county  gaol  until  he  should  deliver  up  the 
bell,  whidb  was  stated  in  the  conviction  and 
commitment  to  be  the  property  of  the  council 
of  the  borough.  This  conviction  was  afterwards 
quashed  on  appeal : — ^Held,  that  the  magistrates 
had  jurisdiction  to  convict ;  and,  there  being 
nothing  on  the  face  of  the  conviction  to  make  it 
void,  that  trespass  would  not  lie  against  the 
magistrates.  Baylis  v.  Strickland,  1  Scott  (K.B.) 
640 ;  1  Man.  &  G.  591 ;  10  L.  J.,  M.  G.  61 ;  4  Jur. 
823.  And  see  Care  v.  Mountain,  and  cases, 
ante,  col.  681. 

OonTietlon— What  is  SniBcient  Appearanee — 
Summoni  after  Convietion.] — B.  had  been  con- 
victed by  a  magistrate  of  an  offence  under  the 
Gopyright  of  Designs  Act  (6  ft  7  Vict.  c.  65),  and 
orcieredto  pay  a  penalty.  Upon  nonpayment  he 
was  summoned  to  shew  cause  why  he  should  not 
be  committed  in  defoult  of  payment,  and  be 
further  dealt  with  according  to  law.  He  did  not 
attend  to  the  summons  personally,  but' his 
counsel  and  attorney  appeared  for  him.  The 
magistrate  refused  to  proceed  in  his  absence,  and 
issued  a  warrant  for  his  apprehension  to  answer 


to  the  complaint,  and  to  be  further  dealt  with 
according  to  law,  under  which  he  was  afterwards 
apprehended  and  imprisoned.  The  conviction 
was  afterwards  quashed.  In  an  action  for  false 
imprisonment  against  the  magistrate : — Held, 
first,  that  he  was  not  protected  by  11  ft  12  Vict. 
c.  44,  s.  2,  inasmuch  as  it  did  not  apply  to  default 
in  appearance  to  a  summons  after  conviction. 
jBesMell  V.  WiUon,  1  El.  ft  Bl.  489  ;  22  L.  J., 
M.  C.  94  ;  17  Jur.  664  ;  1  W.  R.  126. 

Held,  secondly,  that  even  if  the  summons  had 
been  within  the  section,  the  appearance  to  it  by 
counsel  and  attorney  was  sufficient.    lb. 

Where  Ten  Bays'  Votlee  not  giTon.]— Where 
penalties  are  to  be  recovered  by  information 
before  justices,  under  a  statute  which  directs 
that  they  shall  summon  the  person  against  whom 
the  information  is  exhibited,  to  appear  and  plead 
to,  and  to  attend  the  hearing  of  the  information, 
at  a  time  and  place  named  in  the  summons, 
such  summons  to  be  served  "ten  days  at  the 
least  *'  before  the  time  appointed  : — Held,  that 
there  must  be  ten  clear  days  between  the  service 
and  the  day  of  hearing;  and  that,  where  the 
oonviction  shewed  on  its  face  that  the  party  was 
convicted  ex  parte  on  default  of  appearance  to  a 
summons  appointing  too  early  a  day,  such  con- 
viction was  no  defence  to  an  action  of  trespass 
for  cnforeing  it.  Mitchell  v.  Foster,  12  A.  ft  E. 
472  ;  4  P.  ft  D.  160 ;  9  D.  P.  G.  527 ;  9  L.  J., 
M.  G.  95. 

Where  Appeal  pending.]— An  order  of  affilia- 
tion having  been  made  on  the  plaintiff,  he  gave 
notice  of  appeal,  and  entered  into  the  required 
recognizance  for  payment  of  costs.  The  quarter 
sessions  confirmed  the  order,  subject  to  a  case. 
Afterwards,  upon  nonpayment  of  the  sum 
ordered  to  be  paid,  a  justice  of  the  peace  issued 
his  warrant  to  take  the  plaintiff  before  two 
justices.  In  an  action  of  trespass  against  the 
justice: — Held,  by  Lord  Gampbell,  G.J.,  and 
Erie,  J.,  that  neither  the  giving  of  notice  of 
appeal  and  entering  into  the  recognizance,  nor 
the  confirmation  of  the  order,  subject  to  a  case, 
suspended  the  jurisdiction  of  the  justice  to  issue 
his  warrant,  under  7  ft  8  Vict.  c.  101,  s.  3 ;  and 
by  Goleridge,  J.,  that  the  granting  the  vrarrant 
being  for  the  purpose  of  a  judicial  inquiry, 
whether  or  not  the  plaintiff  ought  to  pay  the 
money,  was  within  the  justice^s  jurisdiction,  not- 
withstanding the  pendency  of  the  appeal,  and 
therefore  the  action  was  barred,  there  being  no 
allegation  that  the  act  was  done  maliciously, 
and  without  reasonable  and  probable  cause. 
Kendall  v.  WUkinsi^n,  4  EL  ft  Bl.  680  ;  3  G.  L.  E. 
668  ;  24  L.  J.,  M.  G.  89  ;  1  Jur.  (NJ9.)  638 ;  3 
W.  R.  234. 

Warrant  of  Commitment  Irregular.  ]~Jnstioea 
convicted  the  plaintiff  in  a  penalty  of  21,  and 
costs,  or  two  months'  imprisonment ;  against 
this  decision,  which  was  given  orally,  he  gave 
notice  of  appeal,  and  imm^iately  left  the  court. 
A  conviction  and  warrant  of  commitment  were 
afterwards  drawn  up,  in  which  blanks  were  left 
for  the  amount  of  costs  to  be  inserted,  and  so 
signed  by  the  justices.  The  blanks  were  after- 
wards filled  up  by  the  justices*  clerk,  and  the 
plaintiff  was  arrested  on  the  warrant,  when  he, 
for  the  first  ^ime,  became  aware  of  the  amount 
of  costs : — Held,  that  the  signing  in  blank  by 
the  justices  was  a  mere  irregularity,  and  not  an 
excess  of  jurisdiction  ;  and  that  the  plaintiff 
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having  brought  an  action  for  false  imprisonment 
against  the  justices,  was  rightly  nonsuited  under 
11  &  12  Vict,  c  44,  s.  1.  JBatt  t.  Ackroyd,  28 
L.  J.,  M.  C.  207 ;  6  Jur.  (N.8.)  1053  ;  7  W.  B.  420. 
In  an  action  against  a  magistrate  for  false 
imprisonment,  the  plaintiff  proved  a  oommit- 
men  t  for  a  certain  alleged  offence.  The  defendant 
proved  a  conviction  of  the  plaintiff  for  an  offence 
differing  from  that  recited  in  the  commitment : — 
Held,  that  this  conviction  was  no  justification  of 
the  imprisonment.  Ragern  v.  Jonet^  5  D.  &  R. 
268  ;  3  B.  &  C.  409  ;  B.  &  M.  129  ;  3  L.  J.  (0.8.) 
K.  B.  40. 

For  Indefinite  Time.] — ^A  justice^s  war- 


rant, committing  a  party  in  default  of  his  finding 
sureties  to  keep  the  peace,  is  bad  if  the  commit- 
ment is  for  no  definite  time,  but  until  he  shall 
fitid  such  sureties  or  be  discharged  by  due  course 
of  law.  And  an  action  lies  against  the  justices 
for  committing  on  such  warrant :  and  bona  fides 
is  no  defence.  PricJteU  v.  Gratrex,  8  Q.  B.  1021 ; 
2  New  Sess.  Cas.  429  ;  15  L.  J.,  M.  C.  145 ;  10 
Jur.  566. 

Where  Two  Conyietioni.] — ^Where  a  person 
had  been  convicted  under  the  7  &  8  Geo.  4,  c.  29, 
8.  34,  and  committed  to  prison  by  justices  of  the 
peace,  and  they  had  drawn  up  two  convictions, 
one  of  which  haA  been  returned  to  the  sessions, 
but  the  other  not : — Held,  that  in  an  action  of 
tr&spass  and  false  imprisonment  brought  against 
them  by  such  person,  they  might  rely  on. both 
the  convictions.  Fuller  v.  Brown,  3  New  Sess. 
Cas.  603. 

Order  for  Poiseifion  Beverted.] — Two  magis- 
trates having,  at  a  landlord's  request,  given 
possession  of  a  dwelling-house  as  deserted  and 
unoccupiedi  pursuant  to  11  Qeo.  2,  c.  19,  s.  16, 
the  judges  of  assize  of  the  county,  on  appeal, 
made  an  order  for  the  restitution  of  the  farm  to 
the  tenant,  with  costs.  The  latter  brought  an 
action  of  trespass  for  the  eviction,  against  the 
magistrates,  the  constables,  and  the  landlord : — 
Held,  that  the  proceeding  before  the  magistrates 
was  an  answer  to  the  action  on  behalf  of  all. 
Aflicroft  V.  Bourne,  3  B.  &  Ad.  684 ;  1  L.  J., 
K.  B.  209. 

Invalid  Orden .] — ^A  justice  is  liable  in  trespass 
if  he  commits  a  person  for  disobedience  to  an 
order  which  turns  out  to  be  invalid.  WilkinM  v. 
Hemwxyrth,  3  N.  &  P.  55  ;  7  A.  &  E.  807  ;  7 
L.  J.,  M.  0.  28  ;  2  Jur.  94,  301. 

Ooodi  Seised  upon  Irregnlar  Warrantf.]— If 
goods  are  seized  upon  a  warrant  founded  on  a 
conviction  improperly  framed,  the  magistrates 
issuing  the  warrant  are  liable  in  trespass.  New- 
man V.  Hardwicke  (^EarV),  8  A.  &  E.  124 ;  3 
N.  &  P.  368  ;  7  L.  J.,  M.  C.  101. 

A  local  act  prohibited  the  exposing  for  sale  of 
goods  on  the  footway  of  a  street,  under  a  penalty 
of  10i«. ;  and  justices  had  a  summary  jurisdiction 
to  enforce  the  payment  of  the  penalty.  By 
a  subsequent  act,  the  section  in  the  first  act 
creating  the  offence  was  repealed  and  re-enacted, 
with  this  difference,  that  the  penalty  was  made 
^Ojv.  instead  of  lOf.  There  was  no  clause  in  the 
last  act  as  to  the  mode  in  which  the  penalty 
should  be  enforced : — Held,  that,  as  the  first  act 
was  repealed  by  the  second,  the  justices,  having 
gi*anted  a  distress  warrant  for  the  purpose  of 
enforcing  payment  of  a  penalty  imposed  by  this 
liatter  act,  were  liable  to  an  action  of  trespass. 
Ward  ¥•  Stevenson,  1  New  Sess.  Cas.  162. 


Coit  of  Bemoyal  of  Pauper,  ] — ^A  lunatic  having 
a  settlement  in  J.,  but  having  the  status  of 
irremovability  from  M.,  was,  in  1851,  sent  to  an 
asylum  from  M.,  whidi  was  not  comprised  in 
any  union ;  and  an  order  for  the  expenses  was 
made  on  J.  The  16  &  17  Vict.  c»  97,  having 
afterwards  passed,  J.  refused  to  pay  any  expenses 
incurred  subsequently  to  29th  September,  1853. 
Two  justices  issued  a  distress  warrant  to  levy  the 
arrears  under  which  the  goods  of  one  of  the 
overseers  of  J.  were  seix^l: — ^Held,  thai  the 
justices  had  no  jurisdiction  to  issue  the  warrant ; 
the  Older  on  J.  being  by  implication  annulled  by 
16  k  17  Vict.  c.  97,  and.there  being  no  obligation 
on  J,  tQ  take  any  steps  to  get  rid  of  it.  Xnowleg 
V.  Trafford,  7  El.  &  Bl.  144  ;  26  L.  J.,  M.  C.  188  ; 
3  Jur.  (N.S.)  1018  ;  5  W.  B.  741— Ex.  Oh. 

Payment  of  Ghnreh-ratei — ^Validity  of  OljM- 
tioni.] — Justices  are  not  liable  to  an  action  if 
they  honestly,  though  erroneous^,  decide  that 
an  objection  to  the  validity  of  a  church-rate 
made  at  the  hearing  of  a  complaint  for  non- 
payment of  arrears,  is  not  made  bon&  fide,  and 
proceed  to  adjudicate  and  issue  their  warrant  to 
enforce  payment.  Pea*e  v.  Chaytor,  3  B.  ft  S. 
620  ;  32  L.  J.,  M.  C.  121  ;  9  Jur.  (N.8.)  664  ;  8 
L.  T.  613  ;  11  W.  B,  563. 


Within  what  Time.] — An  order  for  pay- 


ment of  a  church-rate  was  made  by  two  justices 
more  than  six  months  after  there  bad  been  a 
demand  and  a  refusal,  and  was  therefore  bad. 
An  action  was  brought  against  the  justices,  but 
in  the  declaration  there  was  no  allegation  that 
the  justices  had  acted  maliciously  in  issuing  the 
order  : — Held,  that,  without  such  an  allegation, 
the  declaration  was  bad,  as  the  justices  were  not 
liable  for  issuing  an  order  which  they  bon^  fide 
believed  they  had  power  to  do.  S&mmerviUe"  v. 
Mirehotue,  1  B.  ft  S.  652  :  3  L.  T.  294  ;  9  W.  B. 
53. 

Poor-rate— Amount— Form  of  Warrant.! — 
A  warrant  by  two  justices  of  a  county,  aft^ 
reciting  the  making  of  a  rate,  the  assessment 
of  the  plaintiff  in  17Z.  thereto,  and  his  refusal  to 
pay  the  same,  and  that  two  justices  had  issued 
their  warrant  to  levy  17^.  19*.  6<i.,  and  the 
further  sum  of  6s,  for  costs  incurred  in  the  pre- 
mises, making  in  the  whole  18^  5s,  6d.,  by  cUs- 
tress,  commanded  the  constable  to  apprehend 
and  take  the  plaintiff  to  the  house  of  correction, 
there  to  remain  ''until  payment  of  the  said 
sum": — Held,  bad  in  toto,  and  trespass  lay 
against  the  justices  and  the  constable  for  the 
arrest  and  imprisonment  under  it.  Clark  v. 
Woods,  2  Ex.  395;  3  New  Sess.  Cas.  253;  17 
L.  J.,  M.  C.  189. 

A  party  having  been  arrested  under  the  fore- 
going warrant,  and  having  paid  under  protest 
the  money  specified  in  it,  is  entitled  to  recover 
back  the  whole  of  the  money  so  paid,  although 
the  sum  of  171.  I9s.  6d.  was  reaUy  due  from  hfin 
in  respect  of  th^  rate.    lb. 


Places  lii^ble.]— The  poor-law  commis- 


sioners, by  an  order  directed  nine  parishes, 
townships  and  plac^  to  be  formed  into  a 
union,  to  be  called  the  Pately  Bridge  Union,  for 
the  administration  of  the  law  for  the  relief  of 
the  poor.  In  the  margin  of  the  order  were 
enumerated  eleven  townships  ;  first  Beverley ; 
second,  Dacre ;  and  the  commissioners  ordered 
that  a  board  should  be  constituted,  fourteen  to 
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be  the  number  of  guardians,  three  for  Beverley 
jand  two  for  Dacre,  treating  them  as  separate 
townships.  Thcv  then  directed  them  to  con- 
tribute to  a  common  fund  for  providing  a  work- 
house, and  afterwards  fixed  the  proportions 
payable  by  each  township  or  place.  The  chair- 
man and  guardians  of  the  union  made  an  order 
on  the  pl^ntiff  and  three  others,  as  overseers  of 
the  parish  of  Dacre-cum-Beverley  (treating  the 
two  as  one  township),  for  payment  of  600Z.,  by 
way  of  contribution  towards  the  relief  of  the 
poor.  This  order  having  been  disobeyed,  the 
magistrates  issued  their  summons  to  the  plaintiff 
and  the  other  overseers,  as  overseers  of  Dacre- 
cum-Beverley,  and  afterwards  issued  a  warrant 
of  distress,  under  which  his  goods  were  taken. 
In  trespass  against  them  for  a  seizure  of  these 
proods  under  the  warrant : — Held,  that  2  &  3 
Vict.  c.  84,  s.  1,  gave  to  the  magistrates  a  power 
similar  to  that  exercised  by  them  in  enforcing  a 
l^al  poor-rate,  but  that,  in  the  absence  of  a 
legal  obligation  to  pay  the  contribution  by  the 
party  whose  goods  had  been  seized,  the  magis- 
trates had  acted  without  jurisdiction,  and  were 
liable  in  an  action  of  trespass,  and  that  11  &  12 
Vict.  c.  44,  s.  1,  which  in  certain  cases  makes  a 
magistrate  liable  in  an  action  on  the  case  only, 
did  not  therefore  apply.  Natohindd  v.  Cbttmathj 
6  Ex.  189  ;  20  L.  J.,  M.  C.  149. 

Liability  for  Bepair  of  Bridge.]— By  a  local 
act,  the  owners  and  occupiers  of  lands  in  the 
district  were  empowered  to  rate  the  owners  and 
occupiers  of  aboey  lands,  for  the  purpose  of 
raising  funds  for  the  repair  of  bridges.  It 
enacted,  that  if  any  owner  or  occupier  of  any  land 
in  respect  of  which  a  rate  had  been  imposed  by 
virtue  of  the  act  should  refuse  to  pay  the  same,  a 
JQstioe,  on  proof  of  demand,  might  summon,  and 
on  due  proof  issue  a  distress  warrant.  By  sub- 
sequent sections,  an  appeal  was  given  to  any 
{)erson  claiming  exeinption,  on  the  ground  that 
the  lands  rated  were  not  abbey  lands ;  and  the 
decision  of  the  quarter  sessions  on  such  appeal 
was  finaL  The  plaintiff  having  been  rated  in 
respect  of  lands  which  the  jury  found  not  to  be 
abbey  lands,  and  having  refused  to  pay  upon 
summons,  a  magistrate  issued  a  distress  warrant, 
under  which  his  goods  were  seized  : — Held,  that 
he  was  not  protected  by  11  &;  12  Vict.  c.  44,  s.  1, 
or  by  a  similar  clause  in  the  local  act.  Pedley  v. 
DavU,  10  0.  B.  (N.S.)  492 ;  30  L.  J.,  C.  P.  374  ; 
8  Jur.  (K.S.)  263 ;  6  L.  T.  258.  See  Allen  v. 
Waldegrave^  infra,  col.  690. 

Cximinal  Proeeedings.]— A  magistrate  cannot 
be  proceeded  against  criminally  until  the  action 
against  him  is  discontinued.  Rem  y.  Ftddinff, 
2  Kenyon,  386  ;  2  Burr.  720. 

2.  ACTION  Against. 

Parties — ^IndiTidual  liability  on  Contrtets.] — 
A  single  magistrate  is  not  liable  to  pay  for  the 
expenses  incurred  in  preparing  plans  for  a 
county  gaol,  advertised  for  by  the  sessions  of 
which  he  was  one.     Tuck  v.  Ruggles^  5  £sp.  237. 

By  an  act  of  parliament  for  rebuilding  a  bridge, 
justices  of  the  peace  were  empower^  to  con- 
tract for  its  erectio^i,  and  the  contractor  was  to 
give  sufficient  security  for  the  due  performance 
of  his  contract  to  the  clerk  of  the  peace ;  and 
the  justices  were  empowered  to  appoint  superin- 
tending justices  at  a  general  quarter  sessions, 
i'he  expenses  of  rebuilding  the  bridge  were  to  be 


charged  on  the  county  rates,  and  all  actions  or 
proceedings  at  law,  to  be  prosecuted  or  defended 
in  pursuance  of  the  act,  were  to  be  brought  in 
the  name  of  the  clerk  of  the  peace,  who  should 
be  deemed  the  plaintiff  or  defendant,  and  be 
reimbursed  all  such  costs  and  expenses  as  he 
should  have  paid,  out  of  the  money  arising  by 
virtue  of  the  act.  The  superintending  justices 
at  the  general  sessions  covenanted  by  deed  with 
the  plaintiff,  who  undertook  to  rebuild  the 
bridge,  that  the  justices  or  the  treasurer  of  the 
county  should  pay  him  a  certain  sum  by  instal- 
ments, until  the  bridge  was  completed.  In  an 
action  brought  against  such  justicef  by  the 
plaintiff  for  nonpayment  of  two  of  the  instal- 
ments : — Held,  that  they  were  not  individually 
liable ;  and  that  his  remedy  was  by  action 
against  the  clerk  of  the  peace.  Allen  v.  WaUUt- 
grate,  2  Moore,  621 ;  8  Taunt.  666  ;  20  B.  R.  560. 
By  8  &  9  Vict.  c.  126,  s.  17,  a  select  number 
of  the  justices  for  a  county  or  a  borough,  called 
the  committee  of  visitors,  were  empowered  to 
contract  for  plans  for  the  erection  of  a  lunatic 
asylum  for  the  county,  and  by  s.  16  they  were 
enabled  to  sue  and  be  sued  in  the  name  of  their 
clerk : — ^Held,  that  an  action  was  maintainable 
against  the  committee  of  visitors  in  the  name 
of  their  clerk,  in  respect  of  a  contract  so  entered 
into  by  them,  although  the  plaintiff  might  have 
no  means  of  enforcing  judgment  when  obtained. 
KendaU  v.  King,  17  0.  B.  483 ;  26  L.  J.,  C.  P. 
132 ;  4  W.  B.  389. 


In  Beplerin.] — An  action  of  replevin  may 


be  maintained  against  magistrates  alone,  who 
issue  improperly  a  vrarrant  ot  distress  against  the 
goods  of  a  party.  Jone*  v.  Johnton,  6  Ex.  862  \ 
20  L.  J.,  M.  0. 11. 

Ghaiige.  of  Venue.]— In  an  action  against  jus- 
tices for  falsely  imprisoning  the  plaintiff  on  a 
charge  of  feloniously  beginning  to  demolish  a 
house  contrary  to  the  7  &  8  Geo.  4,  c.  30,  s.  41, 
the  court  granted  a  rule  to  change  the  venue,  on 
a  suggestion  that  a  fair  trial  could  not  be  had  in 
the.  county.  Thonuu  v.  Saunders,  6  B.  &Ad.  462. 

Brought  ia  County  Court]— Where  a  magis- 
thite  who  has  been  sued  in  a  county  court  for  an 
act  done  in  the  execiition  of  his  office  has  given 
notice  of  his  objection  to  be  sued  in  such  court, 
he  is  not  entitled  to  remove  the  plaint  by  cer- 
tiorari into  a  superior  court  Weston  v.  Sneyd, 
1  H.  &N.  703  ;  26  L.  J.,  Ex.  161 ;  5  W.  B.  317. 

Payment  into  Court.] — ^In  an  action  against 
a  magistrate,  after  issue  joined,  he  may  move  to 
withdraw  the  general  issue,  pay  money  into 
court,  and  plead  de  novo.  Devaynes  v.  Boys,  2 
Marsh.  366  ;  7  Taunt.  33.  S.  P.,  Nestor  v.  Neio- 
come,  4  D.  &  R.  776  ;  3  B.  &  C.  169  ;  2  L.  J.  (0.8.) 
K.  B.  211. 

Justices  are  not  bound  to  state  in  the  plea 
the  character  in  which  they  make  the  payment. 
Aston  V.  Ptfrkes,  3  D.  &  L.  666  ;  15  M.  &  W.  386  ; 
15  L.  J.,  Ex.  241. 

Where  a  notice  of  action  given  to  a  justice  of 
the  peace  for  an  act  done  by  him  in  the  execu- 
tion of  his  office,  does  not  clearly  and  explicitly 
contain  the  cause  of  action,  a  tender  of  amends 
will  not  cure  the  defect.  Martins  v.  Upqher,  I 
D.  (N.8.)  666  ;  6  Jur.  582. 

Sridenee— Justifying  Warrant]  —  After  a 
summons  issued,  information  was  given  before 
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the  magistrate,  that  the  party  against  whom  the 
summons  had  been  granted  was  going  out  of  the 
magistrate's  jurisdiction,  who  thereupon  issued 
his  warrant,  and  the  person  was  taken  into  cus- 
tody, and  afterwards  brought  his  action  against 
the  magistrate  for  false  imprisonment.  At  the 
trial  the  summons  was  put  in,  and  the  warrant, 
but  not  the  information: — Held,  that  the  evi- 
dence was  not  sufficient,  and  that  the  magistrate 
must  put  in  the  information  to  justify  his  war- 
rant for  apprehension,  for  that  withoat  the 
proper  information  the  magistrate  is  guilty  of  an 
act  of  false  imprisonment  in  issoing  his  warrant. 
StereMS  y.  Clark,  Car.  Jc  M.  609 ;  2  M.  &  Bob. 
435. 

Bamagei.] — ^Before  11  &  12  Vict.  c.  44,  s.  13, 
when  a  party  was  committed  for  non-payment  of 
a  penalty,  in  a  case  where  the  magistrate  had  no 
jurisdiction,  and  after  a  part  of  the  imprison- 
ment, he  was  discharged  on  the  'penalty  being 
Eaid,  the  jury  might,  in  an  action  for  false 
nprisonment  against  the  magistrate,  Include  the 
amount  of  the  penalty  in  the  damages,  if  satisfied 
that  the  plaintiff  paid  it,  or  that  it  was  paid  in 
such  a  way  that  he  was  liable  to  repay  the 
amount  to  the  person  who  actually  advanced  the 
money.    Mason  v.  Barkery  1  Gar.  &  E.  100. 

If  a  magistrate  commits  a  person  to  prison  in 
a  case  in  which  he  has  no  jurisdiction,  he  is 
liable  for  all  the  circumstances  that  usually 
attend  the  execution  of  a  warrant  of  commit- 
ment, such  as  the  party  being  handcuffed,  having 
his  hair  cut  short  at  the  prison,  and  his  being 
put  in  a  bath  there ;  but  not  for  any  violence  or 
excess  of  the  officers.    Ih. 

lixait  of  Time.] — ^Where  to  a  certiorari  to  bring 
up  an  order  of  justices  they  returned  that  there 
was  no  order  in  writing,  and  the  six  months 
within  which  an  action  must  be  brought  would 
elapse  before  cause  could  be  shewn  against  the 
present  application,  the  court  made  a^lute  the 
rule  to  quash  the  return  and  granted  a  rule  nisi 
to  draw  up  an  order  and  return  it  with  the  war- 
rant issued  upon  it.  Re^.  v.  Trafford^  4  W.  B. 
55.    And  tee  Limitation  (Statutes  of). 

Coiti.]— The  43  Geo.  3,  c.  141,  s.  2,  which 
deprived  a  plaintiff  of  his  costs  of  suit  against  a 
magistrate,  if  the  latter  proved  at  the  trial  that 
the  plaintiff  was  guilty  of  the  offence  imputed, 
only  applied  to  cases  where  the  conviction  had 
been  quashed.  Rogers  v.  Jones,  5  D.  &  B.  268  ; 
3  B.  &  G.  409  ;  B.  &  M.  129  ;  3  L.  J.  fo.s.)  K.  B. 
40 ;  27  B.  B.  389.  8.  P.,  Oray  v.  Cookson,  16 
East,  13. 

Hotiie  of  Aetion  and  form  iiiJ\—See  Psacticb 
(Notice  op  Action). 

H.  CLEBKS  TO  JUSTIGES. 

Appointment.] — ^A  clerk  to  justices  of  a  borough, 
appointed  under  5  &  6  Will.  4,  c.  76,  s.  102,  holds 
only  during  the  pleasure  of  the  justices,  and 
therefore  a  quo  warranto  will  not  lie  for  his 
office.  Reg.  v.  Fox,  8  El.  &  Bl.  939 ;  27  L.  J., 
Q.  B.  151  ;  4  Jur.  (N.B.)  410  ;  6  W.  B.  282. 

A  clerk  to  justices  in  petty  sessions,  appointed 
by  order  of  such  sessions,  has  no  legal  hold  upon 
his  office,  nor  will  the  court  interfere  if  he  is 
dismissed  summarily  and  without  any  cause  being 
assigned.  Sandys,  Ex  parte,  1  N.  &  M.  591 ;  4 
B.  &  Ad.  863. 


Bo-appointment.]— If  a  clerk  to  justices  of  & 
borough,  who  was  such  at  the  time  of  the  passing- 
of  the  Municipal  Corporations  Amendment  Act 
(24  k,  25  Vict.  c.  75),  and  has  not  ceased  to  hold 
the  office,  is  appointed  clerk  of  the  peace  of  the 
county  in  which  such  borough  is  situate,  the 
justices  of  the  borough  may  re-appoint  him  as- 
their  clerk,  and  will  1»  protected  by  the  proviso- 
to  s.  5  from  liability  to  any  penalty  for  so  doing. 
Brown  v.  Emns,  36  L.  T.  877  ;  24  W.  B.  937 — 
C.A. 

Clerki  to  Borough  JnitleeB.]— Sse  Cobpoba- 
TIONS  (Offigebs). 

Liability  for  Salary.]— &*«  Local  Goyebic- 
hent. 

Feoi— Penalty  for  BxoesfiTa.]— In  an  actioi» 
under  26  Geo.  2,  c.  14,  s.  2,  to  recover  a  penalty 
against  a  clerk  to  justices  of  the  peace  for  ex- 
torting excessive  fees,  the  venue  is  local  by  31 
Eliz.  c.  5|  s.  2  ;  for  26  Geo.  2,  c.  14,  s.  2,  gives  a. 
right  of  action  for  the  penalty  to  any  person^ 
and  not  to  the  party  aggrieved  alone.  Lewis 
V.  Bavis,  44  L.  J..  Ex.  86  ;  L.  B.  10  Ex.  86 ;  2a 
W.  B.  635— Ex.  Gh. 


Table  ol] — Semble,  that  the  power  given 


by  26  Geo.  2,  c.  14,  to  justices  of  the  peace  from 
time  to  time  to  make  a  table  of  fees  may  be 
exercised,  although  no  table  was  made  in  1753  a» 
required  by  the  statute.  lb.  See  now  40  &  41 
Vict  c.  43. 

If  a  clerk  to  justices  demands  and  receives  a. 
fee  for  the  taking  of  recognizances,  as  for  a  prin- 
cipal and  two  sureties,  there  being  in  fact  only 
one  surety,  he  is  not  guilty  of  an  offence  or  liable 
to  a  forfeiture,  under  26  Geo.  2,  c.  14,  s.  2,  if  he 
actually  believed  that  there  were  two  sureties. 
Bowman  v.  Blyth,  7  EL  &  Bl.  26  ;  26  L.  J.,  M.  C. 
57  ;  3  Jur.  (N.S.)  359,  886  ;  5  W.  B.  86. 

A  table  of  fees  to  be  taken  by  the  clerks  of 
justices  was  made  at  the  June  quarter  sessions^ 
and  submitted  for  approval  to  the  next  October 
quarter  sessions,  when  the  further  consideratioa 
thereof  was  adjourned  to  the  next  Epiphany 
sessions;  and  at  these  last-mentioned  sessions- 
the  table  (with  some  alterations)  was  approved 
of,  and  the  same  was  afterwards  ratified  and 
confirmed  by  the  judges  at  the  next  following^ 
assizes  :^Held,  that  the  table  was  not  duly 
approved,  ratified,  and  confirmed,  under  the  26 
Geo.  2,  c.  14,  s.  1,  as  the  approval  ought  to  have 
been  at  the  October  sessions,  and  such  sessions 
had  no  power  to  adjourn  the  consideration  thereof » 
lb, 

Agreement  ai  to— Indiotable  QflSsnoa.] — 

A  clerk  to  the  justices  of  a  borough,  which  had 
no  separate  quarter  sessions,  was  in  partnership 
with  A.,  who  was  clerk  of  the  peace  for  the 
county.  By  arrangement  between  him  and  A. 
the  former  was  entitled  to  receive,  and  did 
receive,  one-half  of  the  fees  taken  by  A. : — Held,, 
that  such  clerk  was  •  liable  to  an  indictment,, 
under  the  5  &  6  Will.  4,  c.  76,  s.  102,  as  being- 
interested  in  the  prosecution  of  offenders  within 
the  proviso  in  that  section.  Fox  v.  Reg.  (i» 
error),  1  El.  &  El.  729  ;  29  L.  J.,  M.  C.  54  ;  5  Jur. 
(N.B.)  1248  ;  1  L.  T.  216 ;  8  W.  B.  93— Ex.  Ch. 


Who  Liable  for.] — ^A  railway  otatit.n- 


I  master  gave  a  person  into  the  custody  of  a  police 
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constable  on  the  charge  of  picking  pockets  at 
the  lailwaj  station,  and  he  afterwards  appeared 
and  gaye  evidence  before  two  justices,  who  con- 
victed the  prisoner  under  the  Vagrant  Act  (5 
Geo.  4,  c.  88^1  of  frequenting  a  place  of  public 
resort  with  intent  to  commit  a  felony : — ^Held, 
that  the  station-master  was  not  liable  for  the 
fees  payable  to  the  clerk  of  the  justices  in  respect 
of  such  conviction.  HeddUh  v.  Hitehinor^  48 
L.  J.,  M.  C.  81 ;  40  L.  T.  63. 


Payment  by  Snparintendent  of  Poliee.]— 


An  order  under  5  &  6  Vict.  c.  109,  s.  17,  and 
12  &  13  Vict.  c.  20,  8.  2,  on  overseers,  requiring 
them  to  pay  a  sum  of  money  to  the  superintendent 
of  police,  for  fees  due  to  him,  is  not  supported 
by  evidence  that  the  fees  were  those  really  due 
to  the  clerk  of  the  justices  in  vagrant  cases,  and 
had  been  paid  in  the  first  instance  to  him  by  the 
superintendent,  who  sought  the  order  as  a  means 
of  reimbursing  himself.  Neithrop  Oter$een  v. 
WhUeoat^  9  L.  T.  383. 


Badneting  from  Payment  to  Soeeiver — 


Polioo  SnmmonseB.] — By  10  Geo.  4,  c.  44,  s.  37, 
all  sums  adjudged  by  justices  of  the  peace  to  be 
paid  for  any  offenoe  against  the  act,  are  to  be 
paid  to  the  receiver  of  the  metropolitan  police 
district,  who  is  to  apply  all  moneys  applicable 
to  the  payment  of  salaries  of  the  polioe  force,  and 
all  other  charges  and  expenses  in  carrying  the 
act  into  execution.  By  2  &  3  Vict.  cc.  47  and 
71,  and  3  &  4  Vict.  c.  84,  penalties  inflicted  by 
the  magistrates  within  the  metropolitan  police 
district  are  to  be  paid  over  to  the  receiver,  who 
is  directed  to  pay  salaries,  expenses,  and  charges 
attending  the  metropolitan  police  courts,  and  in 
carrying  the  acts  into  execution,  and  to  apply 
the  sums  which  he  receives  to  the  purposes  of 
the  act.  And  the  clerks  of  the  magistrates 
within  the  district  are  to  keep  account  of  such 
fines  and  penalties  to  be  rendered  to  the  receiver 
quarterly,  and  the  magistrates  are  to  cause  the 
amount  to  be  paid  to  him.  The  clerks  of  the 
justices  of  a  part  of  Surrey  within  the  metro- 
politan polioe  district  for  which  no  police  court 
nad  b^n  established,  claimed  to  deduct  from  the 
amount  payable  to  the  receiver  the  amount  of 
their  fees  for  summonses  granted  on  the  applica- 
tion of  officers  of  the  police  force : — Held,  that 
the  clerks  were  entitled  to  such  fees ;  but  that 
they  were  not  entitled  to  deduct  them  from  the 
amount  payable  to  the  receiver,  or  in  any  wav 
to  recover  them  from  him,  the  payment  of  such 
fees  not  falling  under  the  description  of  carrying 
the  acts  into  execution.  Wray  v.  Chapman,  14 
Q.  B.  742  ;  19  L.  J.,  M.  C.  155  ;  14  Jur.  687. 

Books  relating  to  Ofllee— Delivery.] — ^When 
certain  books  relating  to  the  office  of  justices* 
clerk  were  in  the  possession  of  the  clerk  at  the 
time  of  his  death,  and  the  execi;tor  refused  to 
deliver  them  up  to  the  justices  upon  the  ground 
that  they  contained  private  entries,  that  there 
was  a  lien  upon  them  for  fees,  and  that  they  had 
been  purchased  with  the  clerk's  money,  a  man- 
damus to  compel  the  delivery  was  granted.  Reg. 
V.  Battrioh,  6  W.  R.  664. 

Aeting  ai  SoUeitor.] — ^The  clerk  to  the  justices 
should  not  act  as  solicitor  for  one  of  the  parties 
on  a  prosecution  before  his  own  bench  of  justices, 
but  such  an  interest  in  the  clerk  does  not  affect 
the  jurisdiction  of  the  bench.  Reg,  v.  Brdhen' 
ridge,  48  J.  P.  293. 


I.  CLERK  OF  THE    PEACE. 

1.  Appointment. 

By  Parol.] — The  appointment  may  be  by 
parol,  and  without  deed.  Saunders  v.  Owen^ 
2  Salk.  467. 

By  Whom.] — The  appointment  to  the  office  of 
clerk  of  the  peace  is  m  the  costos  rotulorum  of 
each  county.  Ilardiug  v.  Pollock,  6  Bing.  25  ; 
1  Dow  &  CI.  453  ;  3  Bligh  (N.S.)  161. 

In  1819,  the  plaintiff,  who  was  then  under  age, 
was  appointed  clerk  of  the  peace  for  the  county 
of  Kerry,  by  the  custoe  rotulorum  of  the  county 
and  acted  by  himself  as  well  as  by  deputies,  till 
1824.  In  that  year,  the  defendant,  as  appointee 
of  the  crown,  obtained  possession  of  the  office 
under  a  mandamus,  and  continued  to  hold  the 
possession  and  receive  all  the  fees  and  emolu- 
ments till  1829,  when  the  plaintiff  was  restored 
to  the  office.  The  plaintiff  then  brought  an 
action  against  defendant  for  the  fees  received  by 
him  whi^t  clerk  de  facto  : — Held,  that  the  action 
was  maintainable,  as  the  mandamus  did  not 
decide  the  title,  but  merely  enabled  the  defendant 
to  try  the  right,  and  the  right  being  settled  upon 
principles  of  law  to  be  in  the  custos  and  not  in 
the  crown ;  secondly,  that  the  letters  patent  of 
the  custos,  under  the  55  Geo.  3,  c.  78,  need  not 
be  stamped ;  thirdly,  that  the  fact  of  the  plaintiff 
having  for  a  considerable  time  acted  as  clerk  of 
the  peace,  was  sufficient  evidence  of  his  admis- 
sion to  the  office.  Crosbie  v.  Hurley,  1  Alcock 
&  Kapier,  431. 

Clerk  of  Peaee  for  Wettminiter.]— A  person 
appointed  since  the  7  &  8  Vict.  c.  71,  to  the  office 
of  clerk  of  the  peace  for  Westminster  is  not 
entitled  to  the  emoluments  of  the  office  of  clerk 
of  the  peace  within  the  city  and  liberty  of  West- 
minster. MrhoUon  v.  Ellis,  EL  Bl.  &.  El.  267  ; 
28  L.  J.,  Q.  B.  238  ;  5  Jur.  (N.8.)  385— Ex.  Ch. 

Penalty  for  appointing  Clerk  of  Peaoe  to  be 
Clerk  of  BoronglL] — In  June,  1845,  P.,  who  wa» 
a  partner  in  the  firm  of  P.  &.  F.,  solicitors,  in 
the  borough  of  Newport,  Monmouthshire,  was 
appointed  clerk  to  the  borough  justices.  In 
March,  1848,  P.,  being  still  a  member  of  the  firm, 
was  appointed,  and  acted  as  clerk  of  the  peace 
of  the  county  of  Monmouth,  and  he  filled  the 
appointment  until  his  death  in  June,  1874.  P., 
soon  after  his  appointment,  appointed  F.,  his 
partner,  deputy  clerk  of  the  peace,  and  from 
1870  until  P.*8  death  F.  discharged  all  the  duties 
of  the  office.  Upon  the  passing  of  the  Municipal 
Corporations  Act  Amendment  Act,  1861,  the 
borough  justices  appointed  F.  their  clerk,  and  he 
continued  to  act  as  such.  On  P.^s  death  F.  was, 
on  the  24th  June,  1874,  appointed  clerk  of  the 
peace  of  the  county  of  Monmouth,  and  has  con- 
tinued to  act  in  that  capacity.  -  On  the  9th 
November,  1874,  the  justices  of  the  borough  held 
a  meeting,  and  passed  the  following  resolution  : 
'*  If,  and  so  far  as  it  may  be  necessary  in  accord- 
ance with  the  provisions  of  s.  6  of  the  24  &  25 
Vict.  c.  75,  Mr.  F.  be  re-appointed  clerk  to  the 
said  justices  of  the  said  borough."  F.  afterwards 
continued  to  fill  the  offices  of  clerk  of  the  peace 
of  the  county,  and  clerk  to  the  borough  justices. 
A  borough  justice  took  part  in  the  meeting  of 
the  9th  November,  1874,  and  voted  for  the  reso- 
lution. The  plaintiff  brought  a  qui  tam  action 
against  him  to  recover  the  100^.  penalty  under 
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B.  5  of  24  &  25  Vict.  c.  75,  for  appointing  and 
continuing  F.  clerk  to  the  borough  jpistices,  he 
being  at  the  same  time  clerk  of  the  peace  of  the 
county: — Held)  that,  on  the  true  construction 
of  the  proviso  attached  to  s.  5  of  24  &  25  Vict. 
c.  75,  he  was  not  liable.  Broton  t.  Ikant,  35 
Jj.  T.  877  ;  24  W.  R.  937— C.  A. 

Deputy — ^Penalty  for  Practiaiiig  at  Seulont.] 
— In  an  action  on  the  22  Geo.  2,  c  26,  s.  14, 
Against  an  attorney  for  practising  at  sessions 
where  he  executed  the  office  of  deputy  clerk  of 
the  peace,  eyidence  that  he  was  appointed  deputy 
town  clerk,  and  that  his  principal,  and  the  pre- 
•ceding  town  clerks  for  a  considerable  perioa  of 
time  discharged  the  duties  of  town  clerk  and 
•clerk  of  the  peace  also,  without  any  separate 
Appointment,  is  sufficient  proof  that  he  executed 
the  office  of  deputy  clerk  of  the  peace.  Fatdkner 
V.  a^etell,  2  P.  &  D.  262 ;  10  A.  &  £.  76 ;  8 
L.  J.,  Q.  B.  186  ;  3  Jur.  1148. 

Sifact  of— Juitioe  of  tlie  Feaee.] — ^A  person 
holding  the  commission  of  the  peace  was 
appointed  clerk  of  the. peace  and  acted  in  both 
capacities  for  the  same  county : — Held,  that  the 
appointment  to  the  clerkship  of  the  peace  did 
not  vacate  the  commission  of  the  peace.  Forhes 
V.  LUyd,  Ir.  R.  10  C.  L.  562. 

2.  Duties  and  Emoluments. 

Levyiiig  Finei.] — It  is  the  duty  of  the  clerk  of 
the  peace  to  put  the  law  in  motion  to  levy  all 
recognizances  foiielted  at  quarter  sessions.  Reg, 
V.  TorJuhire,  W,  R.,  J  J.,  2  N.  &  P.  457  ;  7  A.  &  E. 
583  ;  7  L.  J.,  M.  C.  9. 

The  duty  of  the  sheriff  with  respect  to  the  roll 
of  fines  sent  to  him  by  the  clerk  of  the  peace, 
pursuant  to  3  Geo.  4,  c.  46,  is  not  purely  minis- 
terial, and  the  sheriff  is  not  justified  in  levying 
a  fine  stated  in  the  roll  to  be  unpaid,  when  the 
amount  has  been  paid  to  the  sheriff  himself 
before  receiving  the  roll.  WUdftn  v.  MbrrUy  22 
L,  J.,  M.  0.  4  ;  16  Jur.  1115  ;  1  W.  R.  65. 

A  deputy  clerk  of  the  peace  is  authorised  to 
receive  the  amount  of  fines  imposed  at  the  quarter 
sessions,  and  if  he  receives  the  money,  and  omits 
to  notify  the  receipt  in  the  roll,  and  damage 
accrues  in  consequence  to  the  party  fined,  the 
latter  may  maintain  an  action  against  the  deputy 
clerk  of  the  peace  for  negligence.    lb, 

Doputy— Certificate!  of  Conviction  and  8an- 
teneo.] — Under  5  Geo.  4,  c.  84,  s.  24,  the  certificate 
of  conviction  and  sentence  of  transportation 
may  be  made  out  and  given  by  the  deputy  clerk 
of  the  peace,  he  being  proved  to  have  been 
appointed  and  to  act  as  such,  and  it  being  also 
proved  that  the  clerk  of  the  peace  did  not  usually 
act.  Reg,  v.  ParsoTU^  35  L.  J.,  M.  C.  167  ;  L.  R. 
1  C.  C.  r..  24  ;  12  Jur.  (N.s.)  430  ;  14  L.  T.  450  ; 
14  W.  R.  662  ;  10  Cox,  C.  C.  243. 

Pees.]— The  8  &  9  Vict.  c.  114,  abolishing 
•certain  fees,  does  not  apply  to  defendants  con- 
victed, or  to  fees  payable  upon  traverses.  Reg, 
V.  Colet,  8  Q.  B.  75  ;  15  L.  J.,  M.  0. 10. 

Agrignment  of  Profiti.] — An  assignment  to 
trustees  of  all  the  emoluments  and  profits  which, 
•during  the  life  of  A.  and  his  continuing  to  hold 
the  office  of  clerk  of  the  peace,  should  arise  or 
become  due  to  him  as  clerk  of  the  peace,  or  in 
respect  of  his  office,  after  deducting  the  salaiy 


or  allowance  of  his  deputy  for  the  time  being, 
to  pay  the  interest  arising  on  certain  debts  doe 
from  A.,  and  from  time  to  time  to  render  the 
surplus,  after  satisfying  the  trusts  to  A.,  is 
invalid.  Palmer  v.  Bate,  2  Br.  &  B.  673;  23 
R.  R.  535. 

Agreement  to  procure  Proiecutiont  f6r 
Another.] — An  attorney,  town  clerk,  and  clerk  of 
the  peace  for  a  borough,  upon  the  dissolution  of 
a  partnership  which  had  existed  between  him 
and  two  other  persons,  entered  into  an  agreement 
to  pay  to  one  of  them  a  certain  sum  of  money, 
and  use  his  endeavours  to  procure  for  him  one 
fourth  of  the  prosecutions  arising  in  the  town 
clerk's  office.  In  an  action  by  him  on  this 
agreement  it  appeared  that  the  magistrates  of 
the  borough  committed  some  offenders  to  be 
tried  at  the  borongh  sessions,  others  at  the 
county  sessions,  and  others  at  the  county  assizes  : 
— Held,  that  the  defendant  as  derk  of  the  peace 
of  the  borough  could  not  legally  enter  into  such 
an  agreement.  Hughes  v.  Statham,  6  D.  &  R. 
219 ;  4  B.  &  C.  187  ;  3  L.  J.  (O.S.)  K.  B.  179. 

Compeniation  fbr.] — The  court  of  quarter 
sessions  had  no  jurisdiction  under  55  Geo.  3, 
c.  51, 8. 16,  to  make  a  prospective  order  for  a  com- 
pensation thereafter  to  be  made  to  the  clerk  of 
the  peace.  Rex  v.  WilUamtj  3  B.  &  Aid.  215 ; 
22  R.  R.  352. 

3.  Removal. 

For  Misdemeanonr  in  Office.]— By  1  WiU.  &  M. 
c.  21,  s.  6,  if  a  clerk  of  the  peace  misdemean 
himself  in  the  execution  of  his  office,  and  a  com- 
plaint and  charge  in  writing  be  exhibited  against 
him  to  the  quarter  sessions,  they  may  upon 
examination  and  due  proof  thereof,  openly  in 
their  quarter  sessions  discharge  him  from  his 
office,  quo  warranto.  Flea:  That  a  complaint 
and  chaiges  in  writing  of  having  misdemeaned 
himself  in  the  execution  of  his  office  were  duly 
exhibited  against  the  relator  to  the  quarter 
sessions  ;  that  upon  examination  and  due  proof 
of  the  complaint  and  charges,  an  order  was  duly 
made  by  the  quarter  sessions  and  entered  of 
record.  The  plea  set  out  the  order,  which  stated 
the  complaint  and  charges,  viz.  that  the  quarter 
sessions  had  ordered  a  sum  of  money  to  be  paid 
to  the  county  solicitor  for  costs  incurred  by  them 
in  a  litigation  with  the  relator  and  that  be  had 
unlawfully  and  contumaciously  refused  to  record 
it ;  and  that  upon  examination  of  the  complaint 
and  charges  the  quarter  sessions  adjudged  them 
proved,  and  that  the  relator  had  been  guilty  of 
the  misdemeanours  in  the  execution  of  his  office, 
and  they  therefore  openly  in  court  discharged 
him  from  his  office,  and  that  the  defendant  was 
appointed  to  it : — Held,  first,  that  the  complaint 
and  charges  against  the  relator  amounted  to  a 
charge  of  misdemeanonr  in  the  execution  of  his 
office  within  the  statute.  Reg,  v.  Rv^gtell,  10 
B.  &  S.  91 ;  19  L.  T.  686 ;  17  W.  R.  402. 

Held,  secondly,  that  as  the  quarter  sessions 
had  jurisdiction  to  inquire  into  and  decide  upon 
the  complaint  and  charges,  and  the  essentials  of 
justice'were  observed,  and  there  was  a  record  of 
the  sessions  that  the  relator  had  been  discharged 
from  the  office  and  the  defendant  appointed  to 
it,  the  court  could  not  review  their  decision.    Ih. 

A  contumacious  refusal  by  a  derk  of  the  peace 
to  record  an  order  of  the  court  of  quarter 
sessions,  is  a  misdemeanour  in  the  execution  of 
the  office  of  such  clerk,  within  the  meaning  of 
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1  Will.  &  M.  c.  21,  s.  6,  and  for  which,  therefore, 
the  justices  may  dismiss  him  from  such  office. 
WUdeM  T.  Ruudl,  36  L.  J.,  M.  C.  241  ;  L.  R.  1 
C.  P.  722;  16L.T.  478;  12  Jur.  (N.8.)  646  ;  14 
W.  a.  796. 

In  Borongha.] — The  power  of  remoyal  of  the 
clerk  of  the  peace  of  a  borough  for  misbehaTioor 
is  vested  in  the  recorder  by  6  &  6  WilL  4,  c.  76, 
88. 103, 106,  and  not  in  the  town  counciL  Reg. 
T.  Haward,  2  B.  &  S.  686  ;  31  L.  J.,  M.  0.  177 
9  Jar.  (H.S.)  46  ;  6  L.  T.  286  ;  10  W.  R..668. 

T.  H.  W. 
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See  SHIPPING. 
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LANDLORD  AND  TENANT. 

[BY  J.  RITCHIE.] 

A.  By  whom  Leasks  ob  Aobeemekts  fob 
Leases  may  be  Gbanted,  702. 


B.  Commencement 
Tebm,  706. 


AND        DUBATION       OF 


C.  Extent  of  Pbemibes  Inoluded. 

1.  OeMrally,  718. 

2.  BeserxaiionM  and  Ercfptions,  722. 
8.  Enelo9ure9  and  EneroachmenU^  724. 

D.  Aobeements  fob  Leases. 

1,  Contract  when  eoiuiludedf  726. 

3.  Statute  of  Fraud*. 

a.  Interest  in  Lands,  781. 
d.  Memorandum, 
i.  Contents,  734. 
ii.  Signature,  737. 
iii.  Connected  Documents,  739. 
iv.  What  Documento  amount  to,  740. 
T.  Construction,  740. 

8.  Jkvmagei  or   Qmpensation    on  Breach, 

741. 

4.  Specific  PerformaMee. 

a.  Contract    when    Concluded  —  See 

supra,  1. 
h.  Parol  Variation,  746. 


e.  Part  Performance. 
L  Generally,  748. 
ii.  Possession  or  Outlay,  749. 
ill.  Payment  of  Rent,  764. 
iv.  Other  Acts,  756. 
d.  Defences. 

i.  Vagueness  and  Uncertainty,  769. 
ii.  Inadequacy  of  Consideration,  762^ 
iii.  Mistake,  762. 
iv.  Misrepresentation    or    Conceal- 

ment,  768. 
Y.  Illegality,  764. 
vi.  Hardship,  766. 
▼ii.  Failure  of  Condition,  766. 
Yiii.  Inability  of  Lessor  to  <jrant,  767. 
ix.  Defect  in  Lessor's  Title,  768. 
X.  Possibility  of  Forfeiture,  770. 
xi.  Breach  of   Intended  Covenant, 

770. 
xii.  Tenancyfrom  Year  to  Year,  774u 
xiii.  Delay,  774. 

xiT.  Bepudiation  of  Agreement,  779. 
XY.  R^usal  to  Execute  Lease,  779. 
xyI.  Expiration  of  Term,  779. 
«.  By  what  Persons,  780. 
/.  Against  what  Persons,  788. 
g.  Insertion  of  Covenants,  787. 

6.  Other  Bemedici  and  Proceedings,  790, 

6.  Title  of  Leaor,  792. 

7.  Agreement  how  far  EquiwHent  to  Zmmj. 

793. 

8.  Agreement  as  dietinotfrom  Zeaee,  794.. 

E.  Leases. 

1.  ItequieUet  of  801. 

2.  Oinutructicn  of  809. 

3.  Ctmfirmation  of  814. 

4.  Benewal. 

a.  Covenants  for. 

i.  When  Perpetual,  817. 

ii.  Tending  to  a  Perpetuity,  820. 

iii.  On  whom  Binding,  821. 

iv.  Who  Entitled  to  Enforce,  826. 

Y.  When  Fulfilled,  826. 

Yi.  Specific  Performance,  826. 
h.  Forfeiture  of  Right  to,  881. 

c.  Fines  Payable  on,  848. 

d.  Renewed  Leases,  847. 

e.  Evidence  and  Costs,  849. 

6.  Leaeeefor  Life,  861. 

6.  Non-Execution  by  Leuor,  864. 

7.  Oounterparte,  856. 

8.  Title  of  Zessor,  867. 

9.  Option  to  Purchase  Premises,  868. 
LO.  SttHng  aside,  859. 

11.  Underleases,  S%b. 

12.  Bedtification,  868. 

13.  Cancellation  and  Delivery  up  of,  869. 

14.  Stamps  on  Leases-^See  Revenue. 
16.  By  Way  of  Estoppel,  870. 

16.  Other  Matters  relating  to,  872. 

17.  Mining — See  Mines  and  Minebals. 

18.  Copyhold— See  COPYHOLD. 

19.  Of  Sporting  BightsSoe  Qame. 

20.  Under  Powers — /SeePoWEBS. 

21.  Disclaimer  by  Trustee   in  Bankruptcy 

— See  Banebuptoy. 

22.  Assignment  qf-^See  post,  K. 
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F.  Tenancies  fbom  Tbab  to  Yeab. 

1.  Hflto  Created^  873. 

2.  Occvpithn. 

a.  Under  an  Agreement  for  a  Iiease,  879. 

b.  Under  a  Contract  for  Sale,  881. 
(?.  Under  Void  Lease,  884. 

3.  Holding  ov^r,  885. 

4.  Aecfiptance  of  a  New  Tenant^  890. 

5.  Change  of  Terms,  S90. 

6.  Terme  Incident  to  Holding,  893. 

7.  Other  Matters  relating  to,  893. 

8.  Proof  of  Tenan&g^See  ]^t,  I, 

G.  Tenancies  fob  Smallbb  Tebms. 

1.  At  Will 

a.  What  is,  895. 

b.  How  determined,  899. 

2.  Other  Tenaneiei,  900. 

H.  Rent. 

1.  Contracts  for,  902. 

2.  Beservationof,  912. 

3.  Apportionment,  918. 

4.  Abatement,  921. 

£.  Premises   Let   for    Immoral  Purposes, 

924. 
•6.  Premises  not  Tenantable,  924. 

7.  Premises  liet  pending  Contract  for  Sale 

or  lease,  925. 

8.  After  Premises  have  been  Destroyed  by 

Fire,  928. 

9.  Ecietion  and  Surrender,  930. 

10.  Recovery  of, 

a.  By  Action,  934. 

b.  Use  and  Occupation — See  post,  I. 
e.  Distress— &*«  DiSTBESS. 

d.  Under  Executions— &«  Execution. 

e.  On  Bankruptcy — See  Bankeuptoy. 
/.  By  Proceedings  in  Ejectment— iSw 

Ejectment. 

11.  Payment  of  Bent, 

a,  Geneitdly,  939. 

b.  Salvage  Payments,  942. 

12.  Set-off  against  Rent,  944. 

13.  Double  Rent,  947. 

14.  Double  Value,  948. 

15.  £y  Way  of  Penalty,  950. 

16.  Recovery  Bach  by  Tenant,  954. 

%,  Actions  fob  Use  and  Occupation. 

1.  When  Maintainable. 

a.  Express  or  Implied  Contract,  954. 

b.  After  Change  in  Title,  958. 

c.  Proof  of  Written  Contract,  959. 

d.  Amount  of  Bent,  961. 

e.  Proof  of  Occupation,  962. 

2.  By  and  against  whom  Maintainable,  965. 

3.  Pleadings,  969. 

^.  Tebhination  of  the  Contbact. 

1.  Notice  to  Qvit. 

a.  When  Necessary,  970. 

b.  Length  of  Notice,  975. 

e.  By  whom  to  be  given,  979. 

d.  To  whom  to  be  given,  982. 

e.  Form  and  Validity  of,  983. 
/.  Expiration  of. 

i.  In  Ordinary  Cases,  987. 
ii.  Different  Times  of  Entry,  990. 


g.  Service,  992. 

A,  Waiver  of,  995. 

t.  Effect  in  Evidence,  998. 

j.  Proof  of,  999. 

2.  Forfeiture. 

a.  Construction  and  Operation  of  Pro- 

visoes, 1000. 

b.  By  Disclaimer,  1010. 

c.  Who  may  Re-enter,  1011. 

d.  Sufficiency  of  Be-entry,  1018. 

e.  Operation  of  Licences,  1013. 
/.  Waiver,  1015. 

g.  Demand  of  Rent,  1025. 

?i.  How  available  in  Pleading,  1027. 

i.  Relief  against. 

i.  In  Equity,  1027. 

ii.  Under  Common  Law  Procedure 

Acts,  1028. 
iii.  Under  Conveyancing  Acts,  1029. 

8.  Resumption  qf  Premises,  103i. 
4.  By  Surrender, 

a.  Of  Lease,  1034. 

b.  Presumption  of,  1045. 

o.  Of  Tenancies  from  Tear  to  Year,  1049. 

d.  Where  there  ia  an   Under-Tenant, 

1053. 

6.  Merger,  1054. 

K.  Assignment. 

1.  Of  Lease. 

a.  Agreement  to  Assign,  1059. 

b.  The  Instrument,  1062. 

e.  On  Death,  1065. 

d.  Liabilities  under. 

i.  Of  Lessee,  1067. 
ii.  Of  Assignee,  1069. 
ilL  Of  Equitable  Assignee,  1075. 
iv.  Of  Mortgagee,  1076. 

V.  Of  Equitable  Mortgagee,  1078. 

e.  Rights  under,  1078. 

/.  Proof  of  Alignment,  1081. 

g.  In  Case  of  Bankruptcy — See  Bank* 

BUPTOY. 

2.  Of  Reversion,  1081. 
L.  Attobnment,  1085. 

M.  Covenants. 

1.  Usual,  1087. 

2.  That  Run  with  the  Land,  1091. 
8.  To  Repair. 

■  a.  The  Covenant. 

i.  Obligations  under,  1100. 
ii.  What  Premises,  1106. 
iii.  Conditional  or  Absolute  Cove- 
nants, 1108. 
iv.  Notice,  1109. 
V.  Upon  whom  Binding,  1110. 
vi.  Performance  and  Satisfaction 

of  Covenant,  1112/ 
vii.  What  Constitutes  a  Breach, 

1113. 
viii.  When   Right  of   Action  ac- 
crues, 1117. 
ix.  Parties  Entitled  to  Sue,  1117. 
X.  Relief  against  Breach,  1120. 

b.  Yearly  Tenancy,  1122. 

c.  Premises  Burnt,  1123. 

d.  Tenant's  Right  to  Leave,  1123.' 

e.  Pleadings  in  Actions,  1124. 
/.  Evidence,  1127. 
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g.  Damages,  1128. 

h.  Other  Matters,  1135. 

4.  Far  Quiet  Ei^oyment  and  Title, 

a.  The  Coyenant,  1136. 

b.  Breach  of,  1144. 

e.  Pleadings  and  Eyidence,  1163. 

6.  Kot  to  Assign  or  Underlet. 

a.  The  Coyenant,  1156. 

h»  Upon  whom  Binding,  1161. 

e.  Breach  of,  1161. 

^  A9  to  Boies  and  Tawes. 

a.  Construction  Generally,  1169. 
h.  Land-Tax,  1170. 

c.  Tithe  Bent-charge,  1171. 

d.  Paying  Expenses,  1171. 

e.  Water  Rate,  1173. 

/.  Drainage  Expenses,  1174. 
a.  Other  Impositions,  1176. 
%.  Deducting  from  Rent,  1178. 

7.  Belating  to  Susbandrif, 

a.  The  Coyenant. 

i.  Express,  1180. 
ii.  Implied,  1188. 
h.  When  Extinguished,  1193. 
e.  Tillages,  1193. 

d.  Away -going  Crops,  1196. 

e.  Valuations,  1198. 

/.  When  Recoyerable  on,  1200. 
g.  Pleadings  and  Eyidence,  1202. 
%.  Emblements,  1205. 

9.  7b  give  up  Possession^  1206. 

d.  7\)  Itieure. 

a.  Construction  and  Operation  of,  1209. 

h.  Breach,  1210. 

e.  Liability  of  Executors,  1214. 

d,  Damagesfor  Breach,  1214. 

ZO.  In  Bestraint  of  Trade. 

a.  Against  Trading  in  General,  1214. 
h.  Against  Particidar  Trades,  1220. 

e.  Against  Offensiye  Trades,  1226. 
d.  Other  Restrictions,  1229. 

11.  As  to  Building. 

a.  By  Lessee,  1231. 

h.  By  Lessor  or  on  Seyerance  of  Land, 
1234. 

12.  As  to  Timber  and  Trees,  1237. 

13.  Belating  to  Game—See  Gahe. 

14.  lb  Pay  BentSee  ant«,  H. 

15.  For  Benewal — See  ante,  E.  4. 

16.  Other  Covenants. 

a.  Express,  1241. 

b.  Implied,  1245. 

17.  Construction  of  Covenants  Generally  — 

See  Covenant. 
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1.  Tenant's  Potoer  to  Dispute  Title,  1248. 

2.  Tenants    Bight    to     Compensation  for 

Improvements  or  Outlay. 

a.  Under  Agricultural  Holdings  Acts, 

1258. 

b.  Before  the  Acts,  1262. 

3.  Landlord's  Bight  to  take  Ptfssessien,l2eS. 

4.  Proceedings  to  gain  Possession, 

a.  Summary,  1265. 

b.  In  County  Court,  1268. 

c.  By  Ejectment — See  Bjbotmsnt. 

II.,  Wrongful  Acts  and  NwMMMee, 
a.  Liability  of  Landloid. 


i.  To  Tenant,  1268. 

ii.  To  Third  Parties,  1269. 
b.  Liability  of  Tenant. 

i.  To  Landlord,  1272. 

ii.  To  Third  Parties,  1276. 
e.  Action    by    Lessor    against    Third 

Party,  1279. 

6.  Tenants  Duty  to  Preserve  Boundaries, 
1280. 

0.  Furnished  Houses. 

1.  Agents  to  Let,  1281, 

2.  Contract,  1281. 

P.  Lodgings. 

1.  Letting,  1284. 

2.  Bights  of  Lodgers,  1285. 

3.  Liability  of  Lodging-house  Keeper,  1286. 

4.  Larceny   by    Lodgers — See   Criminal 

Law. 


A.  BY  WHOM  LEASES  OR  AGREEMENTS 
FOR  LEASES  MAY  BE  GRANTED. 

By  Agent.] — ^An  agreement  for  a  lease  made 
with  an  agent  who  acts  under  a  power  of 
attorney,  and  a  lease  executed  by  such  agent  in 
pursuance  of  the  agreement,  dfectually  binds 
the  principal.  JSd7nilton  y.  Clanrioarde  (Earl), 
1  Bro.  P.  C.  341. 

If  a  man  describes  himself,  in  the  beginning  of 
an  agreement  to  grant  a  lease,  as  making  it  on 
behalf  of  another,  but  in  a  subsequent  part  of  it 
says  that  he  will  execute  the  lease,  he  is  per- 
sonally liable.  Norton  y.  Herron,  1  Car.  k  P. 
648  ;  R.  &  M.  229  ;  28  R.  R.  797. 

By  Steward.]  —  A  steward  has  no  general 
authority  to  enter  into  contracts  for  granting 
leases  of  farms  for  a  term  of  years.  Collen  y. 
Gardner,  21  Beay.  540. 

But  a  power  to  a  land  agent  to  *'  manage  and 
superintend  estates,"  authorises  him,  on  behalf 
of  his  principal,  to  enter  into  an  agreement  for 
the  usual  and  customary  leases,  according  to  the 
nature  and  locality  of  the  property.  Peers  y. 
Sneyd,  17  Beay.  151. 

By  Farm  Bailiff.]— -A  farm  bailiff  or  an  agent 
accustomed  to  let  rarms  upon  the  ordinary  terms, 
and  receiye  the  rents,  has  no  authority  in  law  to 
let  upon  unusual  terms  unknown  to  the  owner, 
and  the  question  was  left  to  the  jury  as  one  of 
fact,  whether  he  had  express  authority,  or  had 
been  held  out  by  the  owner  as  haying  it.  Turner 
y.  Hutchinson,  2  F.  &  F.  185. 

By  Tenant  firom  Year  to  Year.] — ^A  tenant  from 
year  to  year  may  make  a  lease  for  twenty-on6 
years.  Maokay  y.  Mackreth,  4  DongL  213;  2 
Chit.  461. 

By  Tenant  for  Life.] — A  tenant  for  life,  with 
remainder  to  A.  B.  and  C,  in  common  in  fee, 
granted  a  lease  of  the  estates  to  D.  for  twenty- 
one  years,  which  lease  was  confirmed  by  A.  and 
C. : — Held,  that  the  lease  was  good  as  against  A. 
and  C,  and  that  B.  could  not  impeach  it  in  a 
suit  for  partition,  in  which  he  was  a  co-plaintiff 
with  A.    Story  y.  Johnson,  2  Y.  &  C.  586. 

A  tenant  for  life  haying  power  to  grant  leases 
in  possession  may  bind  himself  by  coyenant  to 
grant  a  lease  in  reyersion  expectant  on  the 


708    LANDLORD  AND  TENANT— By  whom  Leases  may  be  Granted.    704 


determination  of  a  subsisting  term ;  but  a  trustee 
haying  a  similar  power  cannot,  for  he  is  bound 
to  exercise  the  power  for  the  benefit  of  the  estate. 
Moore  v.  Clench,  45  L.  J.,  Ch.  80  ;  1  Ch.  D.  447  ; 
34  L.  T.  13  ;  24  W.  R.  169. 

A  testator  devised  real  estates  in  strict  settle- 
ment, and  empowered  tenants  for  life  (who  were 
unimpeachable  for  waste)  to  grant  mining  leases 
for  such  terms,  and  under  and  subject  to  such 
rents  or  reservations  or  agreements,  as  to  them 
should  "  seem  reasonable  and  proper."  A  tenant 
for  life,  in  1843,  demised  mines  for  a  term  of 
ninety-nine  years  at  a  peppercorn  rent,  by  way 
of  mortgage,  to  secure  6,000Z.  and  interest : — 
Held,  thnt  this  was  a  valid  lease  under  the  power, 
and  binding  on  the  inheritance.  Mostyn  v.  Lan- 
caiier,  62  L.  J.,  Ch.  848  ;  23  Ch.  D.  583 ;  48 
L.  T.  715  ;   31  W,  B.  686— C.  A. 

A  tenant  for  life  without  leasing  power  demised 
a  plot  of  building  land  for  the  term  of  sixty 
years,  from  the  29th  of  September,  1834,  at  the 
annual  rent  of  sixpence ;  the  lease  contained  a 
covenant  by  the  tenant  for  life  for  ouiet  enjoy- 
ment. The  lessee  accordingly  erected  a  house  on 
the  plot  of  land.  After  the  death  of  the  tenant 
for  life  the  fee-simple  ultimately  vested  in  H., 
who  accepted  the  rent  from  a  son  of  the  original 
lessee,  who  was  tiien  in  possession  of  the  house. 
H.  afterwards  conveyed  the  house  and  land  to 
the  plaintiff  by  indenture  :  the  grant  was  made 
expressly  subject  to  the  supposed  term  of  sixty 
years.  No  notice  to  quit  had  been  given,  and 
the  annual  value  of  the  house  and  land  was  about 
6/.  The  plaintiff  having  sued  to  recover  posses- 
sion of  the  house  and  land  : — Held,  that  as  the 
representatives  of  the  original  lessee,  under  the 
indenture  of  the  29th  September,  1834,  could  not 
have  sued  H.  for  breach  of  the  covenant  for  quiet 
enjoyment,  the  void  lease  afforded  no  defence 
Against  the  pUdntiff  claiming  under  the  grant  of 
the  fee-simple  subject  to  it ;  that  a  tenancy  from 
year  to  year  had  not  been  created  by  the  pay- 
ment of  rent  at  the  rate  of  sixpence  a  year ;  and 
that  the  plaintiff  was  entitled  to  immediate 
possession  of  the  house  and  land.  Smith  v.  Wid- 
lake,  47  L.  J.,  C.  P.  282  ;  8  C.  P.  D.  10  ;  26  W.  B. 
52— C.  A. 

By  Tenant  in  Tail.]— A.,  tenant  in  tail,  made 
a  lease  for  years  to  B.,  not  conformable  to  82 
Hen.  8,  c.  28.  A.  died,  and  C,  the  next  in  tail 
in  remainder,  applied  to  B.  to  attorn,  and 
demanded  rent  from  him.  B.  did  not  attorn ;  and, 
after  some  negotiation,  refused  to  pay  any  rent, 
on  the  ground  that  D.  was  entitled  to  the  estate : 
— Held,  that  B.  did  not  become  tenant  to  C, 
and  that  C.  could  maintain  ejectment  against  B. 
without  serving  him  with  notice  to  quit ;  and 
that  the  setting  up  the  title  of  D.  amounted  to  a 
disclaimer  of  the  title  of  C.  Doe  d.  Phillipe  v. 
B4>lling*,  4  C.  B.  188  ;  17  L.  J.,  C.  P.  268. 

If  a  tenant  in  tail  makes  an  agreement,  not 
under  seal,  to  let  land  for  fourteen  years,  and 
then  dies,  the  issue  in  tail  cannot  be  compellod 
specifiadly  to  perform  the  agreement  by  granting 
a  lease  under  32  Hen.  8,  c.  28.  Oshom  v.  MarU 
borough  ilhfke),  12  Jur.  (N.B.)  569  ;  14  L.  T.  789 ; 
14  W.  B.  886. 

If  tenant  in  tail  reserves  an  entire  rent  upon  a 
farm,  in  which  some  leasehold  lands  are  mixed 
with  the  entailed  lands,  the  lease  is  not  good 
against  the  reversioner.  Hers  v.  Ph  t7»>,  Wightw. 
69. 

A  tenant  in  tail  in  remainder  during  the  life- 
time of  the  tenant  for  lif^  demised  for  several 


terms  of  ninety-nine  years,  at  different  dates,  to 
commence  immediately.  In  ejectment  by  one 
of  the  posterior  lessees  : — Held,  that  by  virtue  of 
4  Anne,  c.  16,  s.  9,  the  leases,  without  entry  of 
the  lessees,  operated  not  by  way  of  interesse 
termini,  but  as  grants  of  estates  or  interests  out 
of  a  remainder  to  which  the  tenants  of  the  pre- 
ceding estates  Wl  attorned.  Doe  d.  Agar  v. 
Broum,  2  EL  &  BL  331 ;  22  L.  J.,  Q.  B.  432  ;  17 
Jur.  1161. 

Bj  Bemaindermen.]- When  a  demise  is  deter- 
mined by  the  expiration  of  the  landlord's  estate^ 
and  the  tenant  continues  to  hold  under  the 
remainderman,  paying  the  same  rent,  the  ques- 
tion, whether  a  term  contained  in  the  former 
tenancy  is  adopted  into  a  new  contract  of  demise 
is  a  question  of  fact.  If  such  a  tenant  continuea 
to  hold  under  the  remainderman,  and  nothing 
passes  between  them  except  the  payment  and 
receipt  of  rent,  the  new  landlord  is  not  botuid  bj 
a  stipulation  contained  in  the  former  tenancy,, 
which  is  not  known  to  him  in  fact,  nor  is  accord- 
ing to  the  custom  of  the  country.  Oakley  v. 
Monch,  4  H.  &  C.  251 ;  35  L.  J.,  Ex.  87 ;  L.  B.  I 
Ex.  159 ;  12  Jur.  (N.S.)  253 ;  14  L.  T.  20 ;  14 
W.  B.  406— Ex.  Ch. 

A  tenant  for  life  granted  a  lease  containing  a 
covenant  that  he  would,  at  the  expiration  of  the 
term,  pay  and  allow  the  lessee,  a  nurseryman, 
for  all  fruit  trees  and  shinbs  then  on  the  premises 
which  had  been  planted  by  him.  At  the  expira- 
tion of  the  lease  the  lessee  continued  in  possession, 
and  paid  rent,  and  upon  the  death  of  the  tenant 
for  life  he  paid  the  same  rent  to  the  remainder- 
man, who  was  not  aware  of  the  covenant  in  the 
lease : — Held,  that  there  was  no  evidence  that 
the  tenancy  continued  upon  the  terms  of  the 
lease,  so  as  to  bind  the  remainderman  1^  the 
covenant,    lb. 

Donee  of  Leasing  Power  under  Will — Con- 
itmetlon  of  itTill.]— A  testator  who  had  lands  in 
a  mining  county,  devised  them  to  his  daughter, 
who  was  his  only  child,  for  life,  without  impeach- 
ment of  waste,  otherwise  than  thereinafter  pro- 
vided, remainder  to  her  sons  in  tail,  Temainder 
to  her  daughters  in  tail  male,  remainder  in  tail 
male  to  one  of  three  relations  to  be  named  by  her, 
remainder  to  P.  in  tail  male,  remainder  to  the 
heirs  of  the  testator.  The  testator  thereby 
empowered  his  daughter  and  aU  possessed  of  his 
real  estates  under  the  will,  to  grant  leases  of 
them  for  twenty-one  years,  but  with  a  clause 
therein  reserving  a  right  to  his  daughter  and  her 
successors,  when  in  possession,  to  search  for  and 
carry  away  minerals  "or  for  the  purpose  of 
cutting  dovm  or  grubbing  up  any  wood  or  under- 
wood." There  was  then  a  direction  in  the  will 
that  neither  the  testator's  daughter  nor  het 
successors  should  under  a  penalty  of  1001.  grub 
up  or  cut  down  any  wood  or  underwood  except 
for  necessary  reparations  of  houses  belonging  to 
the  estates,  until  twenty  years  after  testator^s 
death.  This  direction  was  immediately  followed 
by  a  clause  authorising  the  testator's  daughter 
**  to  work  or  contract  for,  lease  or  let  out  to  be 
worked  or  wrought,  aU  the  coal,"  &c.,  or  any 
other  mines  or  minerals  whatsoever  then  dis- 
covered, or  thereafter  to  be  discovered;  "and 
that  all  tfie  issues,  net  proceeds,  and  profits 
arising  therefrom  *'  should  be  paid  over  by  his 
said  diaughter  to  trustees,  for  the  payment  of  the 
testator*s  debts,  and  afterwards  for  the  pnzcfaaae 
of  estates  to  be  settled  to  the  trusts  ana  limita- 
UoDs  of  the  wOl:— Held,  by  Sile,  QJ^  and 
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Willes,  J.|  first,  that  the  will  gave  the  testator*s 
daaghter  a  power  to  lease  the  coal  mines  under 
the  devised  lands  without  limit  as  to  duration, 
and  without  condition,  to  be  exercised  by  the 
said  daughter,  at  her  discretion,  according  to  her 
fiduciary  duty ;  secondly,  that  a  lease  of  such 
mines  by  the  daughter  for  sixty  years  was  there- 
fore <a  valid  exercise  of  such  power,  and  vested 
the  term  in  the  lessee,  so  as  to  be  an  answer  to  an 
action  of  ejectment  by  the  remainderman  against 
a  person  claiming  under  that  lease,  notwith- 
standing such  lease  might  contain  licences  to  the 
lessee  as  to  the  use  of  &e  mines  which  were  ultra 
vires.  Held,  by  Byles,  J.,  and  Montague  Smith,  J., 
that  such  lease  was  void,  as  the  testator's  daughter 
had  no  power  under  the  will  to  lease  the  mines 
for  a  term  extending  beyond  her  own  Ufe,  the 
meaning  of  the  will  hdng  that  she  might  get  the 
minerals  in  her  own  time,  or  the  value  of  them, 
in  any  way  ^e  pleased ;  disposing  of  the  pro- 
ceeds, however,  as  prescribed  by  the  testator. 
Jeaom  v.  Vivian,  35  L.  J.,  G.  P.  73  ;  L.  B.  1 G.  P.9  ; 
12*  Jut.  (NA)  184  ;  14  W.  E.  227. 

Under  18  Slii.  e.  10.]— By  13  Sliz.  c.  10,  s.  3, 
all  leases  made  by  spiritual  persons  other  than 
for  the  term  of  twenty-one  years,  or  three  lives, 
whereupon  the  accustomed  yearly  rent  or  more 
shall  be  reserved  are  void  : — Held,  that  in  order 
to  render  a  lease  valid  under  this  statute  it  must 
be  made  of  land  which  had  been  previously  let, 
or  on  which  some  rent  had  been  reserved.  Doe 
d.  Tennyion  v.  Yarborough  (Lard),  7  Moore,  268  ; 
1  Bing.  24  ;  25  B.  B.  575. 

By  Warden  of  Hospital.] — ^A  new  lease  made 
by  the  warden  and  poor  of  a  hospital,  under  their 
corporation  seal,  before  the  expiration  of  a  former 
lease,  to  a  lessee,  who  had  then  only  a  part 
interest  in  the  first  lease,  but  to  whom  the  entire 
interest  was  assigned  within  three  years  after- 
wards, is  binding  on  the  succeeding  warden  and 
poor  of  such  hospital.  CfrumbreU  ▼.  Bapety  3 
B.  &  Aid.  711 ;  22  B.  B.  633. 

By  Ohurohwmrden:]  —  Churchwardens  only 
cannot  execute  leases  as  a  body  corporate  of 
parish  lands  under  59  Geo.  3,  c.  1 2,  s.  1 7.  PMllips 
v.  Pearee,  8  D.  &  B.  43  ;  5  B.&  G.433  ;  29  B.  B. 
284. 

Leases  by  the  churchwardens  of  A.,  in  which 
the  demised  tenement  is  described  as  parcel  of 
the  lands  of  the  parish  church  of  A.,  and  payment 
of  the  rent  to  them,  are  prim&  facie  evidence  that 
the  tenement  is  parish  property.  Jhe  d.  Higqt 
or  HolhM  V.  Oockell,  6  ^.  &  M.  179 ;  4  A.  &  E. 
478. 

By  Bean  and  Chapter.] — ^Leases  granted  by 
deans  and  chapters  for  long  terms  of  years,  not 
in  conformity  with  the  disabling  and  restraining 
statutes,  are  not  void,  but  voidable  only.  Pen- 
nington V.  Cardale,  3  H.  &  N.  656  ;  27  L.  J.,  Ex. 
438  ;  6  W.  B.  837. 

By  Corporation — Statute  prohibitixig  Con- 
▼eyanoe  exoept  pursuant  to  **]tesolation."] — 
By  6  &  7  Will.  4,  c.  100  (passed  in  August,  1836), 
no  conveyance  of  lands  in  certain  corporations, 
of  which  D.  was  one,  was  to  be  made  unless  pur- 
suant to  a  covenant,  contract,  or  agreement  made, 
or  a  resolution  of  the  corporation  duly  entered  in 
the  corporate  books,  before  1 6th  February,  1836. 
This  provision  was  continued  by  successive 
statutes,  and  incorporat/Cd  into  3  &  4  Vict.  c.  108 

VOL.  vni. 


and  c.  109.  The  corporation  of  D.  had  from  time 
to  time  passed  resolutions  as  to  the  granting  of 
leases  of  the  corporate  property,  and  on  20th 
April,  1801,  passed  a  resolution  (daly  entered  in 
the  oorporate  books),  directing  that,  **  the  auditors 
and  viewers  should  on  reporting  on  petitions 
for  the  renewal  of  leases,  take  into  consideration 
the  value  of  the  premises,  and  value  the  same  at 
f uU  value  between  man  and  man,  and  that  the 
petitioner  so  applying  shall  be  then  entitled  to  a 
renewal**  on  the  terms  therein  mentioned, "  and 
that  all  reports  shall  hereafter  be  received  at  one 
assembly,  and  taken  into  consideration  not  sooner 
than  the  then  following  quarter  assembly."  A 
lease  had  been  granted  in  1785  for  sixty-one  years ; 
in  1841  a  petition  was  presented  for  its  renewal ; 
the  petition  was  referred  to  the  auditors  and 
viewers,  whose  report  was  presented  on  7th 
January,  1842,  and  on  the  same  day,  a  resolution 
ordering  the  rene^^  was  passed: — Held,  that 
this  was  not  a  resolution  which  brought  the  case 
within  the  exceptions  in  the  statute ;  for  it  merely 
bound  the  corporation  to  receive  the  report,  and 
afterwards  to  consider  the  propriety  of  acting 
upon  it.  The  resolution  need  not  be  a  contract. 
Per  Lord  St.  Leonards :  This  resolution  was 
insufficient,  although  it  might  not  be  necessary 
that  the  resolution  should  1^  such  as  would  form 
a  binding  contract,  enforceable  in  a  court  of 
equity ;  and,  further,'  the  resolution  such  as  it 
was  had  not  been  complied  with,  for  the  lease 
was  granted  at  the  same  meeting  at  which  the 
report  of  the  auditors  and  viewers  was  presented. 
Drogheda  (Mayor)  v.  Holmes,  5  H.  L.  Gas.  460. 

Joinder  of  Owner  of  Equitable  Interest.  ]^A. 
agreed  to  demise  premises  to  B.  There  was  an 
outstanding  equitable  interest  vested  in  G. : — 
Held,  that  B.  was  bound  to  accept  a  demise  from 
A.,  in  which  G.  joined,  and  was  not  justified  in 
insisting  on  A.  obtaining  a  release  from  G.  in 
order  to  enable  him  alone  to  make  a  valid  demise. 
Beeves  v.  QUI,  1  Beav.  375. 

By  Mortgagor.]— iSs0  Mobtoaob. 


B.  gommengbment  and  DUBATION 

OF  TERM. 

Commeneemont — Generally.] — ^A  lease  from  a 
certain  day  commences  on  the  next  day.  Anon,, 
Lofft,  275. 

The  words  ''from  the  day  of  the  date"  mean 
either  inclusive  or  exclusive,  according  to  the 
context  and  subject-matter ;  and  the  court  will 
construe  them  so  as  to  effectuate  the  intention 
of  the  parties.  Pugh  v.  Leeds  (JDuke),  Gowp* 
714. 

A  lease  of  lands  by  deed,  to  hold  from  the 
feast  of  St.  Michael,  must  be  taken  to  mean 
from  New  Michaelmas,  and  cannot  be  shewn  by 
extrinsic  evidence  to  refer  to  a  holding  from 
Old  Michaelmas.  Doe  d.  Spieer  v.  Lea,  11  East, 
312. 

Where  a  lease  was  dated  25th  March,  1783, 
habendimi  "from  the  13th  March  now  last  past,** 
and  the  deed  was  not  executed  until  some  time 
after  the  date : — ^Held,  that  the  term  commenced 
on  the  25th  March,  1783,  and  not  on  the  25th 
March,  1782.  SteeU  v.  MaH,  6  D.  &  B.  392  ;  4 
B.  4c  G.  272  ;  28  B.  B.  256. 

By  an  agreement  dated  the  31st  August,  1838| 
W.  agreed  to  let,  and  B.  to  take,  a  house,  at  a 
yearly  rent,  payable  quarterly,  "  to  commence 

23 
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from  the  29th  September  next,  and  the  first 
quarter's  rent  to  become  due  and  payable  on  the 
25th  December  next."  Though  not  so  stated  in 
the  agreement,  the  house  was,  at  the  time  of 
making  the  agreement,  in  the  occupation  of  C, 
as  tenant  to  W.,  who  quitted  on  the  26th  of 
September  : — Held,  that,  under  this  agreement, 
the  tenancy  commenced  on  the  29th  September. 
White  ▼.  ^Heholtony  4  Scott  (N.B.)  707 ;  4  Man.  k, 
G.  96  ;  11  L.  J.,  C.  P.  264. 

By  indenture  of  lease,  of  the  28th  April,  18S4, 
the  lessor  of  the  plaintiff  demised  to  £.  a  messu- 
age, to  hold  from  the  Ist  May  then  next,  for 
forty  years,  at  the  rent  of  2bl.  a  year.  E.  cove- 
nonted  not  to  underlease  without  the  consent  in 
writing  of  the  lessor ;  and  there  was  a  proviso 
for  title  forfeiture  in  case  he  should  be  adjudged 
bankrupt.  With  the  lessor's  consent  in  writing, 
£.  underleased  three  rooms  in  the  messuage  to 
the  defendant  for  twenty-one  years,  by  a  lease 
dated  the  25th  March,  1839.  In  January,  1840, 
£.  was  adjudged  a  bankrupt,  and  the  lessor  of 
the  plaintiff  brought  ejectment  for  the  whole  of 
the  messuage,  except  the  rooms  leased  to  the 
defendant,  and  entered  under  a  writ  of  possession 
on  the  12th  May,  1841 .  The  defendant  continued 
to  occupy  the  three  rooms ;  and  in  February, 
1848,  an  execution  having  issued  against  him, 
the  lessor  of  the  plaintiff  served  the  sheriff  with 
notice  that  there  was  a  sum  of  252.,  being  one 
year's  rent,  due  in  Novem^r,  1842,  in  respect  of 
the  premises  occupied  by  the  defendant  as  his 
tenant,  and  requiring  the  sheriff  to  pay  the  same 
to  him.  The  sheriff  accordingly  paid  over  to  the 
lessor  of  the  plaintiff  252.  out  of  the  levy.  On 
the  24th  April  the  defendant  was  served  with  a 
six  monUis'  notice  to  quit : — Held,  that  the 
tenancy  must  be  considered  as  commencing. on 
the  12th  May,  1844,  and  that  a  demise  on  the  4th 
May  was  before  title  had  accrued  to  the  lessor  of 
the  plaintiff,  and,  therefore,  the  ejectment  was 
not  maintainable.  Doe  d.  LUyyd  v.  Inglehy^  14 
M.  &  W.  91 ;  14  L.  J.,  Ex.  246. 


a 


Immediate  Potsestion  if  Baqnired."] — 
Semble,  in  a  contract  for  a  lease,  the  words 
"  immediate  possession  if  required  "  do  not  fix  the 
commencement  of  the  term.  Rock  Portland 
Cenient  Co,  v.  WiUoTi,  52  L.  J.  Ch.  214  ;  48  L.  T. 
386  ;  31  W.  R.  193. 

Of  Hew  Lease.] — Agreement  in  writing 

between  landlord  and  tenant,  signed  by  the  land- 
lord, for  a  new  lease,  to  be  granted  at  any  time 
i^Eter  the  completion  of  repairs  to  be  made  by 
the  tenant  with  all  convenient  speed,  but  blanks 
were  left  for  the  day  of  the  commencement.  The 
repairs  being  completed,  the  landlord  tendered  a 
lease,  to  commence  from  that  time,  and,  on 
refusal,  filed  a  bill;  the  answer  admitted  that 
the  agreement  was  accepted,  and  insisted  that  the 
new  lease  was  not  to  commence  till  the  expira- 
tion of  the  old;  and  so  it  was  decreed,  parol 
evidence  being  refused.  Pym  v.  Blackburn^  3 
Ves.  34. 

Where  no  Time  Specified.  ]— A  memo- 
randum of  agreement  for  a  lease  did  not  specify 
the  date  when  the  lease  was  to  commence : — 
Held,  that  the  lease  was  to  commence  on  the 
date  of  the  agreement  itself,  and  specific  per- 
formance of  the  agreement  was  ordered  accord- 
ingly, with  damages.    Jaque*  v.  Millar,  47  L.  J., 


Ch.  544  ;  6  Oh.  D.  153  , 
846. 


37  L.  T.  151  ;  26  W.  R. 


Action  for  specific  performance  of  an  agree- 
ment to  take  a  lease  of  a  house.  In  order  to 
take  the  case  out  of  the  Statute  of  Frauds  the 
plaintiff  relied  on  a  letter,  written  by  the  defen- 
dant, in  which  "the  term"  was  stated  to  be  for 
**  twelve  years,"  but  the  day  of  the  commence- 
ment of  the  term  was  not  mentioned  ;  and  in  die 
same  letter,  referring  to  certain  covenants,  the 
defendant  *' suggested  that  they  be  similar  to 
those  contained  in  A.'s  lease"  : — Held,  that  there 
never  was  any  concluded  agreement  between  ^e 
parties.     Cartwright  v.  Millar,  36  L.  T.  398. 

Specific  performance  will  not  be  enforced  of 
an  agreement  to  grant  a  lease  where  no  time  for 
the  commencement  of  the  lease  is  fixed  by  the 
agreement,  and  the  mere  fact  that  the  agreement 
itself  is  dated  does  not  fix  the  time  for  such  com- 
mencement. Jaguei  v.  Millar  (6  Ch.  D.  153) 
disapproved  of;  Blore  v.  Sutton  (3  Mer.  237) 
explained.  Marshall  v.  Berridge,  51  L.  J.,  Ch. 
329  ;  19  Ch.  D.  233  ;  45  L.  T.  599 ;  30  W.  R.  93 ; 
46  J.  P.  279—0.  A. 

The  plaintiff  offered  to  take  a  lease  of  fur- 
naces from  the  defendant  conditionally  upon  his 
being  able  to  make  arrangements  with  other 
persons  as  to  ore.  A  loosely-drawn  memorandum 
was  shortly  afterwards  signed  by  the  parties, 
substituting  certain  other  rents  for  the  rents 
mentioned  in  the  letter,  which  in  other  respects 
was  to  form  the  basis  of  the  agreement.  The 
defendant,  understanding  that  the  lease  was  to 
begin  immediately,  offered  possession  to  the 
pl^ntiff  at  once,  but  the  plaintiff  refused  to 
take  it  as  he  had  not  yet  made  arrangements  for 
ores,  and  continued  to  treat  the  agreement  as 
conditional  on  his  making  those  arrangements. 
Ultimately  the  parties  differed  as  to  the  cove- 
nants to  be  inserted  in  the  lease,  and  the  plaintiff 
commenced  his  action  for  specific  performance : 
— Held,  that  although  where  an  agreement  is 
clear  the  court  must  act  upon  ite  own  view  of 
the  construction  without  i-egard  to  the  view 
entertained  by  the  parties,  yet  where  a  party 
has  throughout  insisted  on  one  construction  of 
an  obscure  agreement,  he  cannot  get  specific 
performance  on  the  footing  of  the  opposite  con- 
struction.   Ih, 

An  executory  agreement  in  writing  to  grant 
a  lease  for  a  term  of  years,  which  does  not  state 
the  date  from  which  the  term  is  to  commence,  is 
not  sufficiently  definite  to  satisfy  the  Statute  of 
Frauds,  and  cannot  be  enforced,  and  the  mere 
fact  of  the  agreement  being  dated  does  not  shew 
from  what  £ite  the  lease  is  to  run.  Wyte  v. 
BvMell,  11  L.  R.,  Ir.  173. 

Where  in  an  agreement  for  a  lease,  no  time  for 
commencement  and  no  term  were  specified,  a 
demurrer,  for  insufficiency  of  the  agreement 
within  the  Statute  of  Frauds,  to  a  bill  for 
specific  performance  was  allowed  with  costs. 
Dolling  v.  Evam,  16  W.  R.  394. 

Where  an  undated  written  contract  for  a  lease 
omits  to  state  the  period  of  commencement,  and 
contains  nothing  from  which  it  may  be  inferred, 
a  specific  performance  of  it  cannot  be  enforced 
as  a  written  contract.  Gilbert  v.  HaU,  1  L.  J., 
Oh.  16. 

In  the  absence  of  any  evidence  to  the  contrary, 
the  tenancy  under  a  written  agreement  for  the 
hire  of  premises  at  a  yearly  rental,  £rom  year  to 
year,  must  be  taken  to  begin  from  the  oay  on 
which  l^t  agreement  professes  to  have  been 
executed ;  and  that  question  is  for  the  judge, 
and  not  for  the  jury.  Bithop  v.  Wraith,  2 
0.  L.  R.  287. 
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preclnding  the  court  from  presuming  that  there 
iiad  been  liyery  of  eeisin,  the  deed  could  not 
operate  as  a  conyejanoe  of  the  fee,  subject  to  a 
rent-charge,  but  created  only  a  tenancy  from 
year  to  year.  Doe  d.  Boherton  t.  Gardiner,  12 
0.  B.  319  ;  21  L.  J.,  C.  P.  222. 

A  tenancy  from  year  to  year  is  considered  as 
recommencing  every  year.  J\>mphin»  ▼.  Law- 
renee,  8  Oar.  &  P.  729. 

A  tenancy  from  year  to  year  is  not  to  be  con- 
sidered as  a  continuous  tenancy,  but  as  recom- 
mencing every  year.  Oandy  ▼.  Jubher,  5  B.  &  S. 
78 ;  33  L.  J.,  Q.  B.  151 ;  10  Jur.  (11.8.)  fi52 ; 
9  L.  T.  800 ;  12  W.  B.  526.  ^^9  B.  &  S.  15  ;  13 
W.  B.  1022— Ex.  Ch. 


The  defendant  was  owner  of  a  piece  of  land, 
which  he  held  subject  to  restrictions  as  to  the 
buildings  which  should  be  erected  on  it.  He 
received  6Z.  from  the  plaintiff,  for  which  he 
signed  a  receipt,  which  contained  an  agreement 
for  a  lease  of  the  land  for  ninety-nine  years,  at  a 
rent  of  20Z.,  payable  quarterly.  It  idso  stated 
that  ground-rent  was  to  be  payable  from  a 
certain  date,  but  did  not  fix  any  time  for  the 
commencement  of  the  term : — ^Held,  that  the 
plaintiff  was  entitled  to  a  lease  for  ninety-nine 
years  from  the  date  at  which  the  ground-rent 
was  to  commence,  and  that  the  use  of  the  words 
^*  ground-rent"  did  not  import  a  stipulation  that 
the  ground  was  to  be  built  on,  and  therefore  did 
not  imply  that  a  building  lease  was  to  be  agreed 
on  and  executed  by  the_parties.  WeiUy  v. 
Walker,  38  L.  T.  284  ;  26  W.  B.  268. 

And  wee  etuee  sub  tit.  Gontbaot,  ante,  yoL  iv., 
cols.  37  et  seq. 

Dvation— From  Tear  to  Tear.] — The  defen- 
dants entered  into  an  agreement  *Hhat  they 
should  become  tenants  of  the  premises,  at  375Z.  a 
•quarter,  the  tenancy  to  commence  on  the  14th 
June,  they  paying  a  quarter's  rent  on  that  day  ; 
and  that  they  should  give  security  to  pay  one 
quarter's  rent  in  advance  as  long  as  they  should 
continue  tenants"  :—> Held,  that,  under  this 
agreement,  the  defendants  did  not  become 
tenants  from  year  to  year,  but  from  quarter  to 
quarter  only,  and  therefore  that  proof  of  such  an 
agreement  did  not  support  an  allegation  that  the 
d^endants  hdd  **  as  tenants  for  a  term  of  years, 
from  year  to  year,  for  so  long,"  &c.,  or  "  for  the 
residue  of  a  certain  tenancy  for  a  term  of  years," 
&c.  WilkinMn  v.  Hall,  4  Scott,  301 ;  3  Bing. 
(N.O.)  508  ;  3  Hodges,  56  ;  6  L.  J.,  C.  P.  82. 

A  general  parol  demise,  at  an  annual  rent, 
where  the  bulk  of  the  farm  is  inclosed,  and  a 
small  part  in  the  open  common  fields,  is  only 
a  lease  from  year  to  year,  and  not  for  so  long  as 
the  usual  round  of  husbandry  extends.  Hoe  d. 
Bree  v.  Lees,  2  W.  BL  1171. 

A  demise  for  one  year,  and  so  on  from  year  to 
year,  until  the  tenancy  should  be  determined,  as 
nf ter-mentioned,  with  a  proviso  that  either  party 
might  determine  the  tenancy  by  giving  a  three 
months*  notice  in  writing,  is  a  demise  for  two 
years  certain.  Doe  d.  Chadbum  y.  Oreen,  9 
A.  &  E..658  ;  8  L.  J.,  Q.  B.  100 ;  1  P.  &  B.  454. 

A  tenancy  from  year  to  year,  so  long  as  both 
parties  please,  is  determinable  at  the  end  of  the 
first  as  well  as  of  any  subsequent  year  unless  in 
creating  such  tenancy  the  parties  use  words  as 
shewing  that  they  contemplate  a  tenancy  for 
two  years  at  least.  Doe  d.  Clarke  v.  Smarridge, 
7  Q.  B.  957  ;  14  L.  J.,  Q.  B.  327 ;  9  Jur.  781. 

A.,  being  seised  in  fee  of  a  moiety  of  lands, 
and  B.  being  seised  for  life  of  the  other  moiety, 
they  in  1805,  by  deed,  reciting  that  they  were 
entitled  thereto  as  tenants  in  common,  and  that 
they  had  agreed  to  grant  a  perpetual  lease  to  C, 
his  heirs,  &c.,  granted  and  demised  the  same  to 
C,  his  heirs,  executors  and  assigns,  for  ever,  to 
hold  from  a  day  past  unto  and  to  the  use  of  C, 
his  heirs,  executors,  administrators  and  assigns, 
for  ever ;  yielding  and  paying  therefor  yearly  to 
A.  and  B.,  their  heirs,  &c.,the  clear  yearly  rent  of 
1201.  half-yearly.  The  deed  contained  all  the 
covenants  usually  found  in  an  ordinary  lease : — 
Held,  that,  in  the  absence  of  proof  that  at  the 
date  of  the  deed  the  premises  were  in  the  occupa- 
tion of  tenants,  so  mat  a  reversion  only  could 
pass,  and  the  expressed  intention  of  the  parties 


From  Tear  to  Tear— Sffoot  of  Death.] — 

A  lease  to  A.,  his  executors,  &c.,  for  a  year,  and 
so  on  from  year  to  year,  for  so  long  a  time  as  it 
shall  please  the  lessor  and  A.,  his  executors,  ko., 
does  not  expire  on  the  death  of  A.,  but  vests  in 
his  executors.  Mackay  y.  Maokreth,  4  DougL 
213  ;  2  Chit.  461. 

Under  a  parol  demise  from  year  to  year  by  a 
tenant  for  life,  with  power  to  lease  by  deed,  &c., 
the  interest  of  the  lessee  determines  with  the  life 
of  the  lessor,  and  the  rent  is  apportionable. 
Smyth,  Ex  parte,  1  Swanst.  337.  6.  P.,  darkeon 
V.  Soarhorough  (Lord),  id.  354. 

Under  a  parol  demise  from  year  to  year,  by  a 
tenant  for  life,  with  power  to  lease  by  deed,  &c., 
and  under  written  agreements  for  leases  not 
exceeding  three  years,  signed  by  the  lessees  but  not 
by  the  tenant  for  life,  though  witneased  by  his 
agent,  the  interest  of  the  lessee  determines  with 
the  life  of  the  lessor,  and  the  rents  are  apportion- 
able.   Symont^,  Symoneand  Poioell,  6  maAd.  207. 

Tear  to  Tear— For  a  Term  if  Lloenee 

granted.] — Demise  by  copyholder  for  one  year, 
and  at  the  end  of  that  term  from  year  to  year, 
for  the  term  of  thirteen  more,  in  all  fourteen,  if 
the  lord  will  give  licence,  and  so  as  there  shall 
be  no  forfeiture,  with  usual  covenants.  The 
licence  is  a  condition  precedent,  and  not  being 
granted,  there  is  no  lease  at  law  further  tlian 
from  year  to  year ;  and  there  is  no  equity  upon 
the  evidence  that  the  lord  purchased  his  tenant's 
interest  with  notice  of  demise,  and  an  express 
exception  of  all  subsisting  leases  or  agreements  of 
leases.    Lufkin  v.  Nwm,  11  Ves.  170. 

For    Tear    or    Quarter.] — ^Where    the 

defendant  agreed  by  letter  to  occupy  certain 
furnished  ajMirtments  of  the  plaintiff  from  the 
4th  March  to  the  4th  September  for  fifty 
guineas,  and  afterwards  to  take  them  from  4th 
September  to  4th  December  on  the  same  terms, 
viz.,  twenty-five  guineas  for  the  three  months,  or  to 
take  them  unfurnished  at  the  rate  of  eighty  guineas 
per  annum : — Held,  that  in  the  event  of  defendant 
not  occupying  the  apartments  furnished,  there 
was  a  taking  of  the  unfurnished  apartments  for 
the  quarter,  and  not  for  the  year.  Atheretone  v. 
Boetook,  2  Man.  &  G.  511  ;  10  L.  J.,  C.  P.  113. 

For  such  Term  as  Tenant  Desires.] — 

A.  agreed,  in  writing,  to  let  to  B.  premises  at 
a  rent  of  36Z.,  payable  quarterly;  and  not  to 
raise  the  rent  or  give  B.  notice  to  quit  so  long  as 
he  continued  to  pay  the  rent  when  due.  A.,  who 
had  only  a  leasehold  interest  to  expire  in  1881, 
had  also  aereed  verbally  with  B.  to  let  him 
remain  in  uie  premises  for  such  term  of  years, 
not  exceeding  A.*s  term  therein,  as  B.  might 

23—2 
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Life  of  Lofiae.]— Where  a  lessor  cove- 
nanted that  upon  or  at  any  time  before  the 
expiration  of  the  term  granted  by  the  lease,  he 
would  at  the  request  of  the  lessee,  his  execntors, 
administrators,  or  assigns,  grant  a  new  lease  "  for 
and  during  the  life  of  the  lessee  or  his  nominee, 
or  for  and  during  snch  a  period  or  number  of 
years  as  the  lessee,  his  execntors,  administrators, 
or  assigns  should  think  fit "  : — ^Held,  on  it  appear- 
ing that  it  was  the  intention  of  the  lessor  to  renew 
the  lease  only  for  the  life  of  the  lessee,  and  that 
at  the  time  of  the  execution  of  the  lease  he  was 
kept  in  ignorance  of  the  full  effect  of  Uie  covenant, 
that  the  lessee  could  only  enforce  a  rene^si^  for 
life.    Pries  V.  Potoer,  19  L.  T.  442. 


desire  to  continue  tenant.  A  railway  company 
contracted  to  purchase  the  interest  of  B.  in  the 
premises,  which  he  described  as  *'  held  for  any 
term  at  tenant*8  option,  but  not  beyond  the  term 
and  interest  of  A.,  which  term  will  expire  in 
1881."  The  company  disputed  B/s  title  to  the 
interest  described,  and  paid  the  purchase-money 
into  court : — Held!,  that  the  relation  of  landlord 
and  tenant  made  B.  a  purchaser  for  valuable 
consideration  to  the  extent  of  his  lease :  that  the 
Statute  of  Frauds  was  no  bar  in  equity  to  B.'s 
claim ;  that  B.  was  not  a  mere  tenant  from  year 
to  year,  but  had  a  right  to  retain  possession  as 
long  as  his  landlord's  interest  existed,  and  to 
enforce  that  right  'in  equity ;  and  that  he  was 
entitled  to  the  purchase-money.  JHnf/,  In  re, 
Etut  London  Ry.,  Esb  partem  L.  B.  16  Eq.  521 ; 
29  L.  T.  288  ;  21  VV.  R.  881. 


ti 


8o  long  as  Sent  !i  paid,  and  I  (tbe 
Landlord)  am  in  Posi6tiion.**]~By  a  written 
contract  of  tenancy,  not  under  seal,  the  landlord 
agreed  that  the  tenant  should  not  be  disturbed  in 
his  holding  "  so  long  as  the  rent  for  which  he  has 
stipulated  is  paid,  and  so  long  as  I  (the  landlord) 
am  in  possession  of  the  premises  myself."  The 
agreement  did  not  otherwise  specify  the  nature 
or  duration  of  the  tenancy.  In  an  action  by  the 
executors  and  devisees  of  the  landlord  to  recover 
possession,  after  the  deaths  of  both  landlord  and 
tenant: — ^Held,  that  the  agreement  created  a 
tenancy  for  the  lessee's  life,  if  the  landlord's 
estate  continued  so  long.  Wood  v.  Davis,  6 
L.  B.,  Ir.  50. 

While  Letior  eontinnes  Yiear.] — ^A  lease 

of  tithes,  or  other  matter  which  lies  in  grant,  for 
all  the  time  the  lessor  should  continue  vicar  is 
good  and  conveys  a  freehold.  Brewer  y.  Hill, 
2  Anstr.  414  ;  3  B.  B.  596. 

For  Tears,  **  U  Lessee  livei  so  long** — 

Remainder.] — A  lease  for  years,  if  the  lessee  so 
long  lives,  with  a  remainder  to  another  for  the 
residue  of  the  term,  must  be  construed  to  give 
the  remaindeiman  a  power  to  enjoy  during  all 
the  residue  of  the  years  to  come.  Wright  d. 
Arm  V.  Cartwrlght,  1  Burr.  282  ;  1  Ld.Een.  529. 

Covenant  **not  to  molest,  disturb,  or 

raise  the  Rent  of"  Tenant.] — G.  8.,  a  lessee  of  a 
house  for  a  term  of  eighty  years,  which  had 
fifty-nine  years  to  run,  agreed  to  let  the  same 
to  R.  E.  at  a  fixed  rent.  The  duration  of  the 
underlease  was  not  specified ;  but  the  agreement 
went  on  to  say  that  G.  S.  agreed  to  let  B.  E. 
have  a  lease  at  the  same  rent  "  at  any  period  he 
may  feel  disposed  "  ;  and  further  agr^  **  not  to 
molest,  disturb,  or  raise  the  rent  of"  B.  E. 
"  after  his  having  laid  out  money  in  improving 
the  said  premises."  B.  E.  did  not  at  the  time 
of  the  agreement  know  the  nature  of  the  interest 
of  G.  S.  in  the  property.  B.  E.  having  gone 
into  and  remained  in  possession,  and  having  laid 
out  money  in  improving  the  premises,  and  the 
lease  having  over  twenty  years  to  run — held,  by 
Bacon,  Y.-C,  that  B.  E.  was  entitled  to  an 
underlease  for  the  whole  of  the  residue  of  the 
term,  less  one  day.  Held,  on  appeal,  by  Jessel, 
M.B.,  and  Bramwell,  L.J.,  dubitante  Baggallay, 
L.J.,  that  he  was  entitled  only  to  an  underlease 
for  the  residue  of  the  term,  less  one  day,  if  he 
should  so  long  live.  Kusel  v.  Watson,  48  L.  J., 
Ch.  413  ;  11  Ch.  D.  129  ;  27  W.  B.  714— C.  A. 


Use  of  Portion  of  Premiies  alter  Termi- 
nation of  Tenanoj.] — Upon  a  demise  ''until 
Michaelmas  next,  and  no  longer,"  with  the 
privilege  of  using  part  of  the  premises  for 
specific  purposes  till  Lady-day  following,  eject- 
ment may  be  brought  for  those  parts  to  which 
the  privilege  does  not  extend,  in  the  interval 
between  Michaelmas  and  Iduly-day.  Doe  d. 
WcOers  v.  Haugkton,  1  M.  &  Rob.  208. 

Brror  in  Lease.] — By  an  indenture  of 

lease  dated  in  1784  and  executed  by  the  lessor, 
he  demised  certain  pi-emises  to  hold  to  the  lessee 
and  his  assigns  for  the  term  of  mD&tj'four  and 
a  quarter  years,  yielding  and  paying  therefor 
during  the  said  term  of  ninety-^n^  and  a  quarter 
years  hereby  demised  a  yearly  rent,  llie  number 
of  years  was  not  mentioned  in  any  other  clause 
of  the  lease.  But  the  counterpart,  executed  by 
the  lessee,  which  was  otherwise  identical  with 
the  lease,  had  ninety-one  in  the  habendum  as 
well  as  in  the  reddendum.  In  an  action  by  the 
assignee  of  the  reversion  to  recover  possession 
against  the  assignee  of  the  lessee  after  the  lapse 
of  the  ninety-one  and  a  quarter  years : — ^Held, 
that,  there  being  a  manifest  clerical  error  in  the 
lease,  the  counterpart  might  be  looked  at  to 
ascertain  where  the  mistt^e  lay,  and  that,  on 
the  true  construction  of  the  lease  and  counter- 
part taken  together,  ''the  ninety-four"  in  Uie 
lease  must  be  rejected,  and  the  lease  read  as  a 
grant  for  ninety-one  and  a  quarter  years  only. 
Burehell  v.  Clark,  46  L.  J.,  0.  P.  115  ;  2  C.  P.  D. 
88  J  35  L.  T.  690  ;  25  W.  B.  334—0.  A. 

Perpetual  injunction  granted  against  persons 
claiming  a  reversion  upon  the  expiration  of  a 
lease,  nuide  for  a  term  of  years  shorter  than  was 
contracted  for  by  the  parties  to  the  lease.  WUde 
V.  Ashley,  2  Jur.  679. 

Shewn  in  Habendum.] — ^The  habendum 

in  a  lease  only  marks  the  duration  of  the  tenant's 
interest,  and  its  operation  as  a  grant  is  merely 
prospective.  Shaw  v.  Kay,  1  Ex«  412  ;  17  L.  J., 
Ex.  17. 

Of  Lands  for  different  Terms.] — ^Demise 

of  freehold  and  copyhold  lands,  at  an  entire  rent, 
habendum  so  much  as  was  freehold  for  twenty- 
one  years,  and  so  much  as  was  copyhold  for 
three  years,  warranted  by  the  custom,  and  cove- 
nant for  renewal  of  the  lease  of  the  copyhold 
every  three  years,  toties  quoties,  during  the 
twenty-one  years,  under  the  like  covenants ;  and 
that  in  the  meantime,  and  until  such  new  leases 
should  be  executed,  tlie  lessee  should  hold  the 
land,  as  well  copyhold  as  freehold : — Held,  that 
this  was  only  a  lease  of  the  copyhold  for  three 
years,  and  that  the  lessor  after  the  three  years 
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might  recover  the  premises  in  ejectment  against 
the  lessee,  there  not  having  been  any  fresh  lease 
granted.  Fenny  d.  Hasthfim  v.  C/iild^  2  M.  &  8. 
255. 

Of  Same  Land  for  Lenger  Term  to  other 

Tenant.] — ^Tenant  in  fee  demises  to  A.  for  twenty- 
one  years  ;  daring  that  time  he  demises,  not  by 
deed,  to  B.  for  ninety-nine  years.  The  second 
lease,  though  not  by  deed,  shall  take  effect  at  the 
expiration  of  the  first,  for  as  many  years  as 
remain  of  the  ninety-nine.  Doe  d.  Tnonuu  y. 
JenHnM,  1  L.  J.,  K.  B.  190. 


Enlarging  Term  on  Happening  of  Eyent 


ineoniistent  with  original  Agreement.] — The 
plaintiff,  a  railway  company,  let  premises, 
through  an  agent,  to  the  defendants  on  the 
terms,  which  were  reduced  to  writing  and  signed 
by  both  parties,  of  a  weekly  tenancy,  to  be  deter- 
mined by  a  week's  notice  on  either  side.  At  the 
same  time  the  agent  wrote,  signed  and  handed  to 
the  defendants  the  following  memorandum : — 
**  Messrs.  Lewis  k  Ck>.  Tou  may  have  the  premises 
as  per  agreement  until  the  railway  company 
require  to  pull  them  down."  The  defendants  took 
possession  of  the  premises,  andtheplaintifb,who 
subsequently  required  them  for  their  own  occupa- 
tion, but  had  no  intention  of  pulling  them  down, 
gave  the  defendants  a  week's  notice  to  quit,  and 
after  the  notice  had  expired  brought  ejectment.* 
The  defendants  pleaded  that  the  plaintifb  did  not 
require  the  premises  in  order  to  pull  them  down, 
and,  by  counter-claim,  asked  for  a  declaration 
that  the  representation  by  the  agent  was  binding 
upon  the  plaintifEs,  and  for  an  in  j  unction  restrain- 
ing them  from  acting  upon  the  notice,  or  deter- 
mining the  tenancy,  until  they  required  the 
premises  for  the  purpose  of  pulling  them  down : — 
Held,  that  the  pLuntifGs  were  entitled  to  maintain 
the  action,  and  that  the  defendants  were  not 
entitled  to  any  of  the  equitable  relief  claimed. 
Cheshire  lAnes  Committee  v,  Zetois,  50  L.  J., 
Q.  B.  121  ;  44  L.  T.  293  ;  45  J.  P.  404--C.  A. 

Where  not  Speoiiled.1 — One  possessed  of 

a  term  for  2,000  years  in  land,  grants  the  land  to 
A.  without  mentioning  any  term : — Held,  void 
for  uncertainty.    Kirdey  y.  Dv>oU,  2  Yem.  684. 

When  Tenancy  Terminates.] — ^Where  a 


lease  is  to  commence  from  the  25th  March  then 
next,  for  twenty-one  years  fully  to  be  completed 
and  ended,  the  term  does  not  end  until  the  last 
moment  on  the  25th  March  in  the  last  year. 
AeUand  ▼.  Lutley,  1  P.  &  B.  636 ;  9  A.  &  £.  879 ; 
8  L.  J.,  Q.  B.  164. 

By  indenture  of  2l8t  March,  1828,  a  lessor 
demised  a  messuage  to  the  tenant,  habendum 
from  25th  March  tiien  instant,  for  the  term  of 
seven  years  then  next  ensuing,  wanting  seven 
days,  yielding  and  paying  yearly  and  every  year 
during  the  term  the  yearly  rent  of  2862.  by  four 
equal  quarterly  payments,  on  25th  March,  24th 
June,  29th  September,  and  25th  December  in 
every  year,  commencing  from  25tb  March  then 
instant ;  and  the  lessee  covenanted  to  pay  the 
yearly  rent  of  285Z.  on  the  days  and  in  the 
manner  appointed: — Held,  that  2852.  was  pay- 
able for  each  year ;  and  that  either  the  first 
payment  was  to  be  made  on  the  25th  March, 
1828,  or  a  payment  on  25th  March,  1835,  though 
after  the  expiration  of  the  term.  Eophine  v. 
Helm4)re,  3  17.  &  P.  453 ;  8  A.  &  £.  463  ;  1 
W.  W.  &  H.  386 ;  7  L.  J.,  Q.  B.  195  ;  2  Jur.  856. 


Cognisanoe  that  the  plaintiff  was  tenant  to  U., 
at  a  certain  rent,  and  that  the  defendant  dis- 
trained for  the  rent  of  a  half-year  ending  the 
29th  of  September,  1841.  Plea,  that,  after  rent 
became  due,  H.,  by  indenture  purporting  to  be 
made  the  1st  of  February,  1841,  but  made  after 
the  29th  of  September,  1841,  released  the  rent. 
The  defendant,  in  his  replication,  set  out  the 
indenture,  dated  the  Ist  of  February,  1841,  being 
a  demise  to  the  plaintiff  of  the  premises,  to  hold 
from  the  30th  of  July,  1840,  for  fourteen  years ; 
the  first  payment  of  rent  to  be  made  on  the  25th 
of  March  llien  next : — ^Held,  that  the  indenture 
had  not  the  effect  of  releasing  the  tenant  from 
payment  of  the  rent  due  under  a  parol  contract 
before  its  execution.  Cooper  v.  Bobinton,  10 
M.  &  W.  694  ;  12  L.  J.,  Ex.  48. 

Premises  were  demised  for  three  lives  and 
for  twenty-one  years  after  the  death  of  the 
last  survivor.  The  lessor  covenanted  with  the 
lessee  that  if  he  should  lose  a  life  and  think 
proper  to  have  a  new  life  put  in,  then,  within 
six  months  after  the  death  of  the  first  life,  and 
so  on,  continuing  the  term  and  estate  thereby 
demised,  the  lessor  would  put  in  a  new  life : — 
Held,  that  the  lessee  had  power  to  introduce 
one  new  life  only,  and  that  one  in  the  place  of 
the  first  life  dropping,  but  with  a  new  term  of 
twenty-one  years,  commencing  with  the  death 
of  the  survivor  of  the  two  survivors  and  the 
new  life.  WalmesUy  y.  PUkington,  35  Beav. 
362. 

Lease  to  a  Speeifled  Date  and  Bent  pay- 
able t]Lereafter.]--An  instrument  by  which  A. 
agrees  to  let,  andB.  to  take  certain  premises  on  the 
terms  that  A.  shall  pay  certain  specified  rents, 
varying  in  amount,  at  the  end  of  every  three 
years,  up  to  a  specified  date,  and  which  provides 
that  from  and  after  that  date  **  he  shall  pay  the 
clear  annual  rent  of  91.  till  the  end  of  the  lease,'* 
but  does  not  mention  any  time  at  which  the 
lease  is  to  determine,  is  good  only  for  the  time 
previous  to  the  date  at  which  the  9L  is  to  com- 
mence.   Owynne  v.  Mainstone^  3  Car.  &  P.  302. 

Grant  of  Easement  by  Tenant  in  eonsidera- 

tion  of  Bent — Claim  for  Bent  after  Termination.] 
— The  plaintiff  was  occupier  under  a  lease  of  a 
farm  and  mill.  The  mill  was  supplied  with 
water  which  flowed  along  a  natural  watercourse 
through  the  farm.  The  works  of  the  defendant's 
slate  company  were  contiguous  to  the  farm ;  and 
the  defendants  sought  to  utilise  the  flow  of  the 
watercourse  for  the  slate  works.  Accordingly, 
in  1871,  the  plaintiff  and  defendants  entered  into 
an  agreement  by  which  the  plaintiff  gave  per- 
mission to  the  defendants  to  use  the  watercourse, 
trough  and  landers  on  the  farm,  and  from  time 
to  time  cleanse,  scour  and  keep  the  same  free 
for  the  passage  of  the  water  and  in  repair,  the 
defendants  having  full  liberty  of  ingress  or  egress 
on  to  the  said  farm.  The  parties  further  agreed 
that  the  agreement  might  be  terminated  at  the 
expiration  of  three  months'  notice,  to  be  given  on 
either  side.  The  rent  reserved  for  the  use  of  the 
water  was  IZ.  per  week,  which  was  afterwards 
increased  to  3Z.  per  week.  In  1876  the  plaintiff's 
interest  in  the  farm  expired  by  effluxion  of  time, 
but  he  retained  his  occupation  of  the  mill.  The 
farm  was  subsequently  leased  by  the  freeholder 
to  one  Darbishire.  The  position  of  the  mill  was 
lower  down  the  stream  or  watercourse  than  the 
farm.  The  defendants  continued  to  pay  the 
rent   down    to    April,  1885,  when    Darbishire 
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claimed  to  exclude  them  from  that  portion  of 
the  farm  which  was  ii>  his  occupation.  No 
notice  was  given  by  either  party  to  the  agree- 
ment to  terminate  the  arrangement.  The  defen- 
dants then  refused  to  pay  any  more  rent  to 
the  plaintiff.  The  plaintiff  brought  his  action 
to  recover  seyen  quarters*  rent  in  arrear.  The 
action  was  tried,  and  the  point  of  law  reserved : 
— ^Held,  on  further  consideration,  that  under  the 
circumstances,  the  defendants  were  entitled  to 
judgment,  because,  though  there  had  not  been 
any  regular  notice  to  terminate  the  agreement 
between  themselves  and  the  plaintiff,  yet  its 
operation  was  limited  in  point  of  time  to  the 
occupation  of  the  farm  by  the  plaintiff,  and  that 
on  the  determination  of  its  occupancy  by  him 
his  right  to  the  rent  for  the  use  of  the  water 
ceased.    Jones  v.  Dorothea  Co,.,  58  L.  T.  80. 


Afipreexnent  to  Determine.] — On  the  4th  of 

November,  1868,  A.  let  premises  to  B.  for  a  term 
of  four  years,  from  Michaelmas  preceding,  at  a 
yearly  rent,  payable  quarterly,  the  agreement 
containing  the  following  condition :  "  The  con- 
dition of  this  agreement  being  binding  on  B.  is 
that  A.  shall  make  good  and  support  the  floor  of 
the  warehouse  of  the  premises  within  twenty- 
eight  days  of  the  date  of  this  agreement ;  if  not 
done,  this  agreement  to  be  void."  Within  the 
twenty-eight  days  A.  entered  with  workmen,  and 
afterwards  departed,  stating  that  he  had  made 
all  secure.  B.  paid  rent  at  Christmas  and  at 
Lady-day.  Early  in  April,  1859,  the  warehouse 
floor  having  broken  in,  the  attention  of  the 
commissioners  of  sewers  was  called  to  the  state 
of  the  premises,  and  the  result  was  that  in  May 
an  order  was  made  upon  A.  under  18  &  19 
Yict.  c.  122,  directing  him  to  secure  and  repair 
the  same.  At  the  end  of  April  A.  informed  B. 
that  he  was  about  to  pull  down  the  premises, 
and  offered  to  assist  B.  in  removing  his  printing- 
presses  and  plant.  After  the  date  of  the  com- 
missioners' ordet  A.  entered  the  premises,  and 
pulled  down  the  ground-floor  storey  (including 
the  warehouse  floor)  and  took  no  steps  to  replace 
or  repair  it.  B.  thereupon  obtained  other  pre- 
mises, and  he  and  his  under-tenants  went  out, 
and  on  the  23rd  of  June  B.  sent  A.  the  key,  with 
a  letter,  stating  that  he  had  been  forced  out  of 
the  premises  by  A.'s  wilful  and  unnecessary 
destruction  of  the  warehouse  floor,  &c.  A.  received 
the  key,  read  the  letter,  and  said  nothing,  and  a 
few  days  afterwards  entered  and  pull^  down 
the  whole  house  for  the  purpose  of  rebuilding  it : 
— Held,  that  these  facts  shewed  an  agreement 
for  a  determination  of  the  tenancy  on  the  23rd 
of  June,  and  consequently  that  A.  could  not  sue 
for  the  quarter's  rent.  Furmxall  v.  Chroxe^  8 
0.  B.  (N.S.)  496  ;  30  L.  J.,  C.  P.  3. 

Optional  Homber  of  Tears.] — ^A  lease  for  one 
year,  and  so  for  two  or  three  years,  as  the  parties 
shall  agree,  means  for  two  years,  and  after  every 
subsequent  year  begins  is  not  determinable  till 
that  is  ended.  Harris  v.  Evant,  1  Wils.  262 ; 
Amb.  329. 

But  it  is  a  lease  for  one  yearly  only,  without 
such  subsequent  agreement.    Ih. 

A  lease  was  granted  to  A.  for  fourteen  years, 
with  a  proviso  for  terminating  the  lease  at  the 
end  of  the  first  seven  years,  if  the  landlord  should 
so  desire,  on  his  giving  notice  of  his  desire  in 
writing;  B.  joined  in  the  covenant  as  surety. 
The  laiidlord  gave  a  notice,  in  terms  a  notice 
to  quit,  not  expressing  in  terms  his  desire  to 


terminate  the  tenancy  under  the  proviso,  but 
referring  to  the  lease  and  its  aeterminabl& 
quality  : — Held,  that  this  was  a  termination  of 
the  lease  under  the  proviso,  and  discharged  the 
surety.  Giddent  v.  iJodd^  3  Brew.  485 ;  25  L.  J.,. 
Ch.  451 ;  4  W.  R.  377. 

A  lease  for  twenty-one  years,  determinable  at 
the  end  of  seven  or  fourteen,  if  the  parties  so> 
think  fit,  is  not  determinable  without  the  joint 
assent  of  lessor  and  lessee.  FoweU  v.  Tranter^ 
3  H.  &  C.  458  ;  34  L.  J.,  Ex.  6  ;  11  L.  T.  317  ; 
18  W.  R.  145. 

A  demise  for  seven  years,  with  a  proviso  that, 
notwithstanding  anything  before  contained,  if 
notice  should  not  be  given  to  determine  the  lease 
at  the  end  of  the  seven  years,  it  should  be  con- 
sidered a  lease  upon  the  same  covenants,  from 
year  to  year,  until  notice  to  determine  it,  con- 
tinues after  the  seven  years  until  put  an  end  to- 
by notice,  and  the  covenants  continue  binding. 
Brovon  v.  Trvmper^  26  Beav.  11. 

B.,  by  an  indenture  dated  and  made  19tb 
July,  1851,  granted,,  demised  and  leased  to  A. 
premises,  habendum  to  A.  from  25th  December,. 
1849,  for  and  during  and  until  the  full  end  and 
term  of  fourteen  years  thence  next  ensuing, 
determinable  as  therein  mentioned :  proviso  that 
it  should  be  lawful  for  either  B.  or  A.  to  deter- 
mine the  demise  at  the  expiration  of  the  first 
seven  years  thereof,  by  six  months'  notice,  and 
tiiereupon  that  demise,  and  every  covenant 
therein  contained,  should  cease  and  determine 
accordingly : — Held,  that  the  seven  years  were 
to  be  reckoned  from  25th  December,  1849,  and 
that  the  lease  might  be  deteimined  on  25th 
December,  1856.  Bird  v.  Baker,  1  EL  &  El. 
12  ;  28  L.  J.,  Q.  B.  7 ;  4  Jur.  (N.8.)  1148 ;  7 
W.  R.  8. 


Who  hai  tlie  Option.]— A.  agreed  to  let 


premises  to  B.  for  three  years,  and,  at  the  expira- 
tion of  that  term,  to  grant  him  a  lease  for  an 
extended  term.  A.  died,  and  three  years  having 
expired,  B.  continued  to  hold  on  under  bi» 
executors  for  four  years  without  asking  for  a 
lease.  He  then  required  a  lease : — Held,  that 
B.'s  option  had  not  determined,  and  that  he  was 
entitled  to  the  extension  of  the  term.  Mou  v. 
Barton^  35  Beav.  197. 

It  is  a  settled  rule  of  law  that  an  agreement 
for  a  lease  for  seven  or  fourteen  years  means  a 
lease  for  fourteen  years  determinable  by  the 
lessee,  but  not  by  the  lessor,  at  the  end  of  seven 
years.  Powell  v.  Smithy  41  L.  J.,  Ch.  734  ;  L.  B. 
14  Eq.  85  ;  20  W.  R.  602. 

An  agreement  for  a  lease  for  seven,  fourteen  or 
years  entitles  the  lessee,  in  the  absence  of 


other  stipulations,  to  a  lease  for  fourteen  years 
determinable  at  the  end  of  seven  years  at  his 
option  only,  though  the  lessor  proves  that  he 
supposed  such  an  agreement  gave  to  him,  as  weU 
as  to  the  lessee,  the  option  of  determining  it  at 
that  time.    lb. 

A  land  agent  having  no  power  to  grant  leases 
without  reserving  to  his  principal  the  power  of 
determining  them  at  the  expiration  of  every 
seven  years  entered  into  an  agreement  for  a 
grant  to  an  intending  tenant  of  a  lease  for  seven 
or  fourteen  years.  The  tenant  was  put  into 
possession  of  the  farm,  and  took  the  stock  on  it 
from  the  outgoing  tenant  at  a  valuation.  The 
lessor,  who  did  not  know  the  rule  of  law  above 
mentioned,  refused  to  grant  a  lease  without 
reserving  to  himself  the  right  to  determine  it  at 
the  end  of  seven  years,  as  well  as  giving  such 
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right  to  the  tenant :— Held,  that  the  lessor  was 
not  entitled  to  have  a  power  of  dotermining  the 
lease  at  the  end  of  seven  years  ;  for  his  ignorance 
of  the  law  was  no  excuse,  and  he  could  not 
repudiate  his  agent's  act  after  letting  the  tenant 
take  possession  of  the  fann  on  the  faith  of  it. 
lb. 

A  lease  for  seven,  fourteen,  or  twentj-one 
years,  as  the  lessee  shall  think  proper,  is  a  good 
lease  for  seven  years,  whatever  it  may  be  for  the 
fourteen  or  twenty-one  years.  Ferguson  v.  Cor- 
nUk,  2  Burr.  1032  ;  3  Term  Bep.  463,  n. 

Lease  of  lands  by  indenture  for  twenty-one 
years,  with  proviso  that  it  should  be  determinable 
by  the  lessee  or  the  lessor  at  the  end  of  the  first 
seven  or  fourteen  years,  and  a  memorandum 
indorsed  six  years  after  the  execution  of  the 
lease,  **of  its  being  agreed  between  the  parties, 
previously  to  the  execution,  that  the  lessor  shall 
not  dispossess,  nor  cause  the  lessee  to  be  dis- 
possessed, of  the  said  estate,  but  to  have  it  for 
the  term  of  twenty-one  years  from  this  present 
time  "  ;  which  memorandum  was  signed  oy  the 
parties,  and  stamped  with  a  lease  stamp,  but  not 
sealed : — Held,  that  the  lessor  might,  notwith- 
standing, determine  the  lease  at  the  end  of  the 
first  fourteen  years ;  for  the  memorandum  did 
not  operate  as  a  new  lease  and  surrender  of 
the  first  lease.  Ooodright  d.  McholU  v.  Marky 
4  M.  &  S.  30. 

A  lease  in  1785,  for  three,  six  or  nine  years, 
determinable  in  1788,  1791,  1794,  is  a  lease  for 
nine  years,  determinable  at  the  end  of  three  or 
six  years,  by  either  of  the  parties,  on  giving 
reasonable  notice  to  quit.  6hudrig?U  d.  Mali  v. 
BhliardsoHj  3  Term  Kep.  462. 

If  a  lease  is  granted  for  seven,  fourteen  or 
twenty-one  years,  the  lessee  only  has  the  option 
at  which  of  the  above  periods  the  lease  shall 
determine.  Dann  v.  Spurrier ,  3  Bos.  &  P.  399, 
442;  7  B.  R.  797;  7  Ves.  231 ;  6  B.  R.  119. 
8.  P.,  Price  v.  Dijer,  17  Ves.  363  ;  11  R.  R.  102. 

So,  where  the  lease  was  for  fourteen  or  seven 
years,  on  the  ground  that  every  doubtful  grant 
must  be  construed  in  favour  of  the  grantee.  Doe 
d.  Webb  V.  Dixon,  d  East,  16  ;  9  R.  R.  501. 

Where  there  was  an  agreement  that  a  tenant 
should  be  at  liberty  to  quit  at  Lady-day,  in 
which  case  the  landlord  engaged  to  take  the 
fixtures  at  a  valuation,  or  to  permit  the  tenant 
to  let  the  house : — Held,  that  the  construction  of 
this  agreement  was,  that  the  tenant  had  an 
option  in  the  event  of  his  quitting.  CoUon  v. 
Lingham,  1  Stark.  39. 

And  a  letting  by  the  tenant  to  an  under-tenant 
until  Lady-day  is  not  an  exercise  of  his  right  of 
option,    lb. 

An  agreement  that  a  house  should  be  held  for 
a  term  of  thirty-one  years,  with  liberty  to  have 
the  same  determined  at  the  end  of  the  third, 
sixth,  ninth,  twelfth,  fifteenth,  eighteenth, 
twenty-first,  twenty-fourth,  or  twenty-seventh 
year,  should  it  be  so  desired,  in  which  case  six 
months'  notice  to  be  given ;  and  should  the 
tenant  be  desirous  to  have  a  lease  executed  for 
the  remainder  of  the  term,  he  was  to  be  at 
liberty  to  require  it,  subject  to  the  conditions  as 
therein,  and  the  usual  covenants  ;  does  not  give 
the  landlord  the  option  of  determining  the 
tenancy.    Fallon  v.  ttobi^is,  16  Ir.  Ch.  R.  422. 

A  proviso  in  a  lease  for  twenty-one  years,  that, 
if  either  of  the  parties  should  be  desirous  to 
determine  it  in  seven  or  fourteen  years,  it  should 
be  lawful  for  either  of  them,  his  executors  or 
administrators,  so  to  do,  upon  twelve  months' 


notice  to  the  other  of  them,  his  heirs,  executors 
or  administrators,  extends,  by  reasonable  intend- 
ment, to  the  devisee  of  the  lessor,  who  is  entitled 
to  the  rent  and  reversion.  Roe  d«  Bamfiyrd  v. 
Hayley,  12  East,  464  ;  11  R.  B.  465. 

A  letting,  in  1845,  to  a  yearly  tenant,  and  if  he 
should  wish  a  lease,  that  the  lessor  will  grant 
the  same  for  seven,  fourteen  or  twenty-one  years, 
at  the  same  rent,  is  sufficiently  certain  to  be 
specifically  performed.  It  is  to  be  construed  an 
optional  lease  for  twenty-one  years  from  1845, 
determinable  at  the  end  of  seven  or  fourteen  years, 
at  the  option  of  the  tenant.  Hereey  v.  QibleU^ 
18  Beav.  174  ;  23  L.  J.,  Ch.  818  ;  2  W.  B.  206. 

Under  such  a  contract,  the  landlord  might  call 
on  the  tenant  to  exercise  his  option,  and,  in  default, 
might  determine  the  tenancy,  but  this  mieht 
afterwards  be  waived  by  a  receipt  of  rent.    lb. 

When  Option   may  be    SzezeiMd.]— 

A  person  entitled  to  leasehold  premises  for  a 
long  term  of  years  agreed  to  underlet  thiem  to  a 
tenant  for  three  years,  and,  whenever  called  upon 
to  do  so  by  the  tenant,  to  grant  to  him  a  lease 
for  three  years,  seven  years,  or  the  remainder  of 
the  term  that  he  had  it  in  his  power  to  grant, 
such  lease  to  contain  all  the  usual  covenants  for 
protecting  the  interests  of  the  grantor.  The  three 
years  expired  without  the  option  being  exerdsed. 
The  tenant,  however,  continued  in  possession 
until  he  became  bankrupt,  and  his  interest  in 
the  premises  was  sold  by  his  assignee  to  a 
purchaser,  who  entered  into  possession  and  filed 
in  equity  a  bill  for  specific  performance  of  the 
agreement: — ^Held,  that  the  option  might  be 
exercised  at  any  time  during  the  tenancy. 
Buekland  v.  PapUlon,  36  L.  J.,  Ch.  81 ;  L.  B.  2 
Ch.  67  ;  12  Jur.  (N.S.)  992 ;  15  L.  T.  378 ;  15 
W.B.92. 


C.  EXTENT  OF   PBEMISES  INCLUDED. 
1.  Generally. 

Outer  Wall—Lease  of  Floor.] — ^A  lease  of  the 
rooms  on  a  floor  is  a  lease  of  a  separate  dwelling, 
and  includes  the  outer  wall  so  far  as  it  is  solely 
appropriate  to  the  rooms  let.  Carlisle  Oafi  Co.  v. 
Muse,  67  L.  J.,  Ch.  63  ;  77  L.  T.  515  ;  46  W.  B.  107. 

Vasela — ^A^Joining  Tenement — Oommon  Land- 
lord.]— The  plaintiff  was  lessee  of  a  house 
numbered  152  in  A.  Street,  but  which  lay  behind 
Nos.  151  and  153  in  that  street,  and  at  the  bottom 
of  a  court  approached  by  a  passage  from  A. 
Street,  half  of  which  passage  was  under  the  first 
fioorof  No.  151,  and  the  other  half  under  the 
first  fioor  of  No.  153.  The  passage  was  closed  by 
a  gate  in  the  plane  of  the  front  of  151  and  153, 
which  was  hung  on  the  wall  of  153,  but  was 
admitted  to  be  part  of  the  plaintiffs  premises. 
AU  three  houses  belonged  to  the  same  landlord. 
Above  the  gate  was  a  fascia  of  cement  eight  feet 
long,  half  of  which  was  on  the  wall  of  151,  and 
the  other  half  on  that  of  153.  The  fascia  had 
existed  from  about  1845,  and  tiie  number  of  the 
plaintiffs  house  and  the  name  and  business  of 
the  occupier  for  the  time  being  had  always  been 

Sainted  on  it.  No.  153  was  demised  to  the 
ef  endant  in  1874  without  any  express  reservation 
of  the  fascia,  and  the  plaintiff  became  lessee  of 
No.  152  in  1876  :— Held,  that  the  fascia  must  be 
held  to  be  a  parcel  of  the  property  demised  to 
the  plaintiff,  and  that  he  was  entitled  to  prevent 
the  defendant  from  interfering  with  it.    Francis 
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V.  Hayward,  52  L.  J.,  Ch.  291 ;  22  Ch.  D.  177  ; 
48  L.  T.  297 ;  31  W.  B.  488 ;  47  J.  P,  517— 
C.A. 

Ckateway  under  Premises.] — Under  a  lease  of 
"  all  that  messuage  or  tenement,  called,  Jcc.,  now 
or  late  in  the  occupation  of  C,"  the  boundaries 
given  not  accurately  defining  the  premises: — 
Held,  that  a  gateway  under  a  portion  of  the 
messuage,  and  leading  to  a  yard  behind,  in  which 
were  some  small  houses  not  included  in  the 
demise,  the  tenants  of  which  had  always  used 
the  gateway,  did  not  pass,  in  the  absence  of  evi- 
dence to  shew  that  it  had  been  in  the  exclusive 
occupation  of  C.  Dyne  v.  Nutley^  14  C.  B.  122 ; 
2  C.  L.  R.  81. 

Boom  Separated  by  Partition.] — ^Under  a 
demise  of  a  messuage  with  all  rooms  and 
chambers,  with  the  appurtenances  thereto  be- 
longing, is  to  be  understood  all  that  is  occupied 
together  as  an  entire  messuage  at  one  and  the 
same  time;  therefore,  such  a  demise  will  not 
comprehend  a  room  which  had  once  formed  part 
of  the  messuage,  but  which  had  been  separated 
from  it  by  means  of  a  wooden  partition,  and  had 
not   been   occupied   with   it   for   many  years 

Previously  to  the  demise.     Xierslake  y.  White,  2 
tark.  508 ;  20  B.  B.  731. 

Stable— Hot  inolnded  in  Original  Leas^— 
Whether  inclnded  in  Beyenionary  Lease.] — Two 
adjoining  plots  of  ground,  A.  and  B.,  were  let  on 
building  leases  to  separate  tenants.  On  plot  A. 
a  house  and  stables  were  built,  and  on  plot  B.  a 
house,  the  stable  being  situated  between  the  two 
houses.  The  leases  of  both  premises  having 
become  vested  in  P.,  he  in  the  year  1795  blocked 
up  the  communication  between  the  stables  and 
A.,  and  attached  them  to  B.,  with  which  premises 
they  continued  to  be  occupied  until  the  present 
actioiL  P.  then  made  an  assignment  of  the  lease 
of  A.,  excepting  the  stables,  but  including  stables 
under  them.  In  1823  the  owner  of  the  reversion 
in  both  premises  granted  to  the  defendant,  in 
whom  P.'s  estate  in  the  unassigned  premises 
was  vested,  a  reversionary  lease  of  B.,  by  a 
description  and  plan  corresponding  both  in 
measurement  and  boundaries  with  the  original 
lease,  but  with  the  addition,  among  the  general 
words,  of  the  following,  '*with  all  stables  .  •  . 
to  the  said  premises  belonging  or  appertaining," 
and  with  a  covenant  to  surrender  at  the  end  of 
the  term,  inter  alia,  "  the  racks,  mangers,  &c., 
affixed  or  belonging  to  the  premises,*'  there 
being  no  such  words  in  the  corresponding 
covenant  of  the  original  lease.  There  were 
no  other  stables  belonging  to  or  occupied  with 
B. : — Held,  that  the  stables  did  not  pass  under 
the  lease  of  1823.  Maitland  v.  Mackintum^  1 
H.  &  G.  607  ;  32  L.  J.,  Ex.  49  ;  9  Jur.  (K.&}  255  ; 
7  L.  T.  427  ;  11  W.  B.  237. 

Gai  Works  erected  by  Tenant  before  Agree- 
ment for  Lease.] — ^Agreement  for  lease  of  factory, 
with  engines,  gas-houses,  and  appurtenants,  to 
contain  usual  covenants  : — Held,  that  the  lease 
properly  added  the  words  **  gas  works,"  though 
the  retorts  and  other  gas  works  had  beeai  erected 
by  the  tenant  when  in  occupation  before  the 
agreement.    Thorpe  ▼.  MUigan,  5  W.  B.  836. 

Bight  of  Way.] — ^Under  a  lease  of  premises, 
'*  together  with  sill  ways  appertaining,  or  with 
any  parts  thereof  used  or  enjoyed,"  a  right  of 


way  passes,  although  not  expressly  mentioned, 
upon  proof  that  it  is  used  with  the  premises  at 
the  time  the  lease  is  granted.  Kooysb^  v.  LufOaSy 
1  B.  &  B.  506 ;  5  B.  &  Aid.  830  ;  24  B.  B.  575. 
But  see  Harding  v.  Wilson,  3  D.  &  B.  287 ;  2 

B.  &  C.  96 ;  1  L.  J.  (0.8.)  E.  B.  238 ;  26  B.  B. 
287  ;  Morrit  v.  Edington,  3  Taunt.  24  ;  12  B.  B. 
579  ;  Crisp  v.  PHce,  6  Taunt.  548. 

A  piece  of  land  having  been  conveyed,  together 
with  a  right  of  way  from  it  over  a  new  road  to  a 
high  road ;  the  person  to  whom  it  was  conveyed 
demised  the  piece  of  land  by  parol  to  a  yearly 
tenant ;  the  demise  being  general,  and  making 
no  mention  of  the  right  of  way : — Held,  that  the 
right  of  way  having  been  made  appurtenant  to  the 
Ifmd,  it  passed  by  the  parol  demise  to  the  yearly 
in  the  tenant,  althongn  not  expressly  mentioned 
parol  demise.    SkM  v.  GlenUtor,  11* W.  B.  368. 

Before  the  date  of  the  deed,  A.  was  owner  of  a 
row  of  houses  running  from  north  to  south,  with 
a  garden  at  the  back  of  each  to  the  east.  In  the 
rear  of  the  gardens,  and  divided  from  them  by  a 
wire  fence,  was  a  shrubbery  with  a  gravel  walk, 
which  was  used  in  common  by  the  occupiers  of 
all  the  houses.  This  shrubbery  was  bounded  on 
the  east  and  north  by  the  fence  of  S.  By  the 
instrument  the  premises  demised  to  B.  were 
described  as  the  first  house  south  in  the  row 
called,  &c.,  with  the  garden  and  shubbery  to  the 
rear  and  north  side  thereof,  and  extending  to  S.'s 
fence,  either  way,  and  also  liberty  of  way  and 
passage  to  and  for  such  persons  for  the  time 
being  occupying  the  premises  intended  to  be 
hereby  demised,  in,  along  and  over  the  walk  in 
the  rear  of  the  houses,  inclosed  by  a  wire  fence 
from  the  garden  ground,  or  ground  occupied  with 
such  several  houses.  The  fence  of  S.  ran  along 
the  south  side  of  the  garden  belonging  to  the 
house  demised  to  B.,  as  far  as  the  wire  fence 
dividing  the  garden  &om  the  shrubbery.  After- 
wards A.,  by  an  indenture,  demised  to  0.  another 
house  in  the  same  row,  with  a  reservation  of  a 
similar  right  of  way : — Held,  that  the  premises 
demised  to  B.  included  at  least  some  portion  of 
the  angle  of  the  shrubbery  at  the  back  of  his 
garden,  between  the  wire  fence  and  the  fence  of 
S.  to  the  east ;  and  therefore  that  C.  had  no  right 
to  walk  over  the  whole  of  the  land  comprised 
in  that  angle.  Curling  v.  MiUs,  6  Man.  &  G. 
173 ;  7  Scott  (N.B.)  709  ;  12  L.  J.,  0.  P.  816. 

Soil  of  Boad.] — It  is  to  be  collected  from  the 
recitals  of  a  lease  what  is  intended  by  the  parties 
to  be  demised ;  and  where  a  lease  referred  to  a 
former  demise  of  premises  described  as  "fifty- 
nine  acres,  provincial  measure,"  and  after  reciting 
an  intention  to  dv^mise  the  "  said  estate,*'  went  on 
to  demise  "  the  same,  being  forty  acres,  statute 
measure"  : — ^Held,  that  the  soil  of  a  road,  which 
was  set  out  and  made  between  the  times  of 
making  the  first  and  second  leases,  and  was  part 
of  the  premises  demised  by  the  first  lease,  passed 
by  the  second.  Doe  d.  White  v.  Osborne^  9  L.  J., 

C.  P.  313  ;  4  Jut.  941. 

Bed  of  Biyer.] — By  an  indenture  of  lease, 
lands  therein  described  as  "  bounded  on  the  west 
by  the  river  Shannon,"  and  as  containing  thirty- 
one  and  a-half  acres  or  thereabouts,  and  delineated 
upon  a  map  annexed  (which,  however,  did  not 
^ew  any  boundary  either  on  the  bank  or  middle 
of  the  river),  were  demised  at  an  acreable  rent : — 
Held,  that,  in  the  absence  of  anything  in  the 
lease  to  rebut  the  ordinary  presumption,  it 
carried  to  the  lessee  half  of  the  bed  and  soil 
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Valia  demoutrstio.  ] — A  lease  of  land,  described 
by  admeasurement "  with  the  houses  now  erected 
or  being  erected  thereon "  (it  being  found  as  a 
fact,  that  at  the  time  the  lease  was  executed  the 
foundations  of  the  houses  had  been  laid),  is  in 
effect  the  same  as  though  the  lease  had  been  of 
a  specific  house,  and  though  the  dimensions  con- 
siderably exceeded  those  stated : — Held,  that  it 
was  merely  falsa  demonstratio.  Manning  v. 
Fitzgerald,  29  L.  J.,  Ex.  24.  See  also  Magee  v. 
Lavell,  43  L.  J.,  C.  P.  131  ;  L.  R.  9  0.  P.  107 ; 
30  L.  T.  169  ;  22  W.  R.  334. 


of  the  river.    Dwycr  v.  Rich,  Ir.  R.  6  C.  L.  144 
—Ex.  Ch. 

Meadow— Leate  of  House— Parol  STidence.] — 
On  an  agreement  for  a  lease  of  **a  furnished 
house  and  premises,  with  gardens,  pleasure- 
grounds,  coach-house,  and  stabling  thereto  be- 
longing "  : — Held,  that,  by  these  words,  a  meadow 
adjoining  the  premises  did  not  pass  to  the  lessees, 
and  that  eyidenoe  to  shew  that  it  was  the  inten- 
tion of  the  parties  that  the  meadow  should  so 
pass  was  inaamissible.  Minion  y.  Geiger,  28  L.  T. 
449. 

Waste  Land.] — Premises  were  demised  by  the 
description  of  ^*all  that  cottage  or  tenement, 
with  the  garden  thereto  adjoining  and  belonging, 
situate,  £i, ;  and  also  a  piece  or  parcel  of  land 
lying  near  to  the  cottage  or  tenement,  containing 
by  estimation  three-quarters  of  an  acre  O^ore 
or  less),  lately  used  as  garden  ground"  : — Held, 
that,  under  such  description,  an  adjoining  piece 
of  waste  ]ai\d  would  not  pass,  unless  it  had  been 
theretofore  used  as  an  outlet  of  the  garden. 
XingsmiU  v.  Millard,  11  Ex.  313 ;  3  C.  L.  R. 
1022. 

Where  Aoreage  lees.] — ^The  plaintiff  offered  to 
take  a  lease  of  a  farm  belonging  to  the  defen- 
dant at  a  rent  of  600/.  per  annum,  specifying  in 
his  tender  the  closes  which  he  wished  to  take, 
with  their  acreage,  which  amounted  in  the  whole 
to  249  acres.  The  defendant's  agent  desired  to 
let  only  214  acres  with  this  farm,  but  he  accepted 
the  plaintiff  *s  offer  without  looking  at  the  acreage 
included  in  it.  He  had^  fact  already  let  one  of 
the  closes  to  another  person.  Another  tender  had 
been  made  l^  a  former  tenant  for  the  same  farm, 
as  comprising  235  acres,  and  the  defendant's  agent 
admitted  in  examination  that  he  thought  the 
plaintiff  had  tendered  for  the  same  quantity  of 
ujxd  as  the  former  tenant.  The  plaintiff  com- 
menced an  action  for  specific  performance  against 
the  defendant,  and  was  willing  to  take  a  lease  of 
the  214  acres  at  a  proportionately  reduced  rent : 
— Held,  that  the  defendant  must  grant  the 
plaintiff  a  lease  of  214  acres  at  a  rent  reduced 
from  500/.,  in  the  proportion  of  214  to  235. 
M'Kenzie  v.  Hethsth,  47  L.  J.,  Ch.  231 ;  7  Ch.  D. 
675  ;  38  L.  T.  171 ;  26  W.  R.  189. 

Bog.] — By  a  lease  made  in  1719  the  lessor 
demised,  for  three  liyes,  renewable  for  ever,  ail 
that  part  of  the  townland  of  B.,  containing  509 
acres  arable,  meadow  and  pasture,  bound^  on 
the  south  by  B.,  on  the  north  and  east  by  L.  N., 
and  on  the  west  by  T.'s  and  W.'s  land,  with  all 
rights  thereto  belonging,  excepting  and  reserving 
all  mines,  quarries  of  stone  and  coal,  and  all 
royalties,  and  all  timber  above  and  under  ground. 
There  were  several  renewals  of  the  lease  in  the 
same  terms  as  to  the  contents  and  boundaries  of 
the  demised  premises : — ^Held,  that  400  acres  of 
bog  and  land  reclaimed  from  bog,  situated  within 
the  ambit  of  the  specified  boundaries  passed 
under  the  lease  and  the  renewals  thereof  in 
addition  to  the  509  acres  arable,  meadow  and 
pajBture.    Jack  ▼.  M'Intyre,  12  CL  &  F.  151, 

Inclniion  of  Part  whicli  cannot  Legally  be 
Demised— S£Eeet.]— Where  there  is  a  demise  of 
premises,  and  an  entire  rent  reserved,  if  any  part 
of  the  premises  could  not  be  legally  demis<^,  the 
whole  IS  void.  Doe  d.  Or\ffithi  t.  Lloyd,  3  Esp. 
78 ;  6  R.  R.  813. 


riztnres.] — See  Fixtures. 

2.  Reservations  and  Exceptions. 

Of  Part  of  Land  Demised.] — By  a  lease, 
purporting  to  demise  a  close  containing  five 
acres,  at  a  yearly  rent  of  10/.,  the  lessor 
purported  to  reserve  one  acre  of  the  close  for 
himself,  for  such  time  as  he  might  require  it; 
for  his  own  use,  allowing  to  the  lessee  22.  out  of 
the  thereinbefore  specified  rent,  as  long  as  the 
lessor  should  hold  the  one  acre : — Held,  that  the 
clause  could  not  be  construed  as  an  exception  to 
the  lessor  of  that  acre,  and  that  his  representa- 
tives were  not  entitled  to  its  possession  after 
his  death.  Moroney  v.  Maenamara^  Ir.  R.  6 
C.  L.  181 ;  20  W.  R.  905. 

Demise  of  a  whole  territoiy  or  precinct  of 
land  commonly  called  A.,  containing  in  itself 
by  estimation  thirty-two  poles  of  land,  more  or 
less;  the  whole  territory  or  precinct  of  land 
commonly  called  B.,  containing  in  itself  by 
estimation  six  poles  of  land,  more  or  less ;  the 
whole  territory  or  precinct  of  land  commonly 
called  C,  containing  in  itself  by  estimation  two 
poles  of  land,  either  more  or  less ;  being  in  all 
forty  poles  of  land,  save  and  except  two  poles 
of  &.,  lying  in  the  manor  of  A.: — ^Held,  that 
the  exception  of  the  two  poles  of  G.  was  good. 
EllU  Y.  iord  Primate,  16  Ir.  Ch.  R.  184. 

Uneertain  Speeifleatlon  of  Aores.] — An 

incumbent  agreed  to  grants  at  a  future  period, 
a  lease  of  his  glebe,  containing  about  437  acres, 
"  except  thirty-seven  acres  thereof,"  which  were 
not  specified : — Held,  that  the  contract  was  not 
void  for  uncertainty  ;  that  the  right  of  selecting 
belonged  to  the  lessor,  he  having  the  first  act  to 
do ;  but  that  if  a  lease  had  actually  been  granted 
in  the  uncertain  form  of  the  contract,  the  right 
of  selecting  would  then  have  belonged  to  the 
tenant.  Jenkins  v.  Green,  27  Beav.  437;  28 
L.  J.,  Ch.  817  ;  5  Jur.  (N.S.)  304  ;  7  W.  R.  304. 

Held,  also,  that  this  right  of  selection  must 
not  be  exercised  oppressively,  so  as  to  interfere 
with  the  beneficial  enjoyment  of  the  rest  of  the 
farm.    lb. 

Bog.] — A  demise  was  in  these  words,  "all 
that  part  of  the  lands  of  G.  marked  in  the  map 
Nos.  10  and  11  and  called  the  Lough  Farm,  con- 
taining twenty-seven  acres  of  green  pasture  and 
improvable  ground  and  thirteen  acres  of  bog, 
reserving  and  excepting  the  thirteen  acres  of 
bog"  : — Held,  that  the  words  of  grant  ended  with 
**  Lough  Farm,"  the  rest  being  mere  description 
and  that,  therefore,  ^e  exception  wss  good  as 
being  of  a  particular  thing  out  of  a  general. 
MeCleary  v.  Cochrane,  Ir.  R.  4  C.  L.  145 ;  18 
W.  R.  362— Ex.  Ch. 

By  a  demise  of  the  tract  of  land  called  D., 
"  excepted  and  reserved  out  of  said  demise  all 
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royalties,  minerals,  fullers*  earth,  clay  for  bricks, 
coal  pits,  quarries  of  lime,  slate,  or  stone,  and 
bogs  and  turf  mosses  whatsoever,  together  with 
aU  woods  and  underwoods,  by  whatsoever  name 
or  names  called  or  known,  then  or  thereafter 
standing,  lying,  or  being  within  or  upon  the 
premises,  with  ingress,  egress,  and  regress  to  dig 
for,  fell,  and  carry  away  all  and  every  the  before 
excepted  premises ;  saving  always,  and  reserved 
out  of  this  exception,  to  the  lessee,  his  heirs  and 
assigns,  liberty  to  dig,  cut,  and  take  lime,  slate, 
or  other  stone,  and  turf-moss,  to  be  spent  and 
employed  on  the  premises,  and  not  elsewhere; 
ana  the  same  not  to  be  cut  or  dieged  out  without 
the  order  and  appointment  of  the  lessor,  his 
heirs,  and  assigns,'*  the  soil  of  the  bogs  and  turf- 
mosses  is  excepted,  and  refoains  vested  in  the 
lessor,  his  heirs  and  assigns.  Boyle  v.  Oljfhert^t 
4  Ir.  Eq.  B.  241 ;  1  Longf.  &  T.  320. 

Burning  Water  and  Boil.] — ^A  reservation  in 
a  lease  of  "  the  free  running  of  water  and  soil 
coming  from  any  other  buildings  and  lands  con- 
tiguous to  the  premises  demised  in  and  through 
the  sewers  or  watercourses  made  or  to  be  made 
within,  through,  or  under  the  premises,"  extends 
to  water  and  soil  coming  to  and  from — ^though 
not  actually  first  arising  upon  or  out  of — ^the 
contiguous  lands  or  buildings,  but  does  not 
extend  beyond  such  water  and  soil  as  are  the 
product  of  the  ordinary  use  of  the  land  and 
buildings  for  habitation.  Chadtvick  v.  Margden, 
36  L.  J.,  Ex.  177 ;  L.  R.  2  Ex.  285  ;  16  L.  T.  666 ; 
15  W.  R.  964. 

Kines  and  Minerals — ^Pre-hiitorio  Chattel 
foimd  beneath  the  Snrfiaee.] — ^In  land  demised 
to  a  gas  company  for  ninety-nine  years,  with  a 
reservation  to  the  lessor  of  all  mines  and 
minerals,  and  covenants  under  which  the  lessees 
were  authorised,  under  the  inspection  of  the 
lessor's  surveyor  and  according  to  plans  to  be 
previously  approved,  to  erect  a  gasholder  and 
other  buildings,  a  pre-historic  boat,  embedded  in 
the  soil  six  feet  be£>w  the  surface,  was  discovered 
by  the  lessees  in  the  course  of  excavating  for  the 
foundations  of  the  gasworks : — ^Held,  that  the 
boat,  whether  regarded  as  a  mineral,  or  as  part  of 
the  soil  in  which  it  was  embedded  when  dis- 
covered, or  as  a  chattel,  did  not  pass  to  the  lessees 
by  the  demise,  but  was  the  property  of  the  lessor, 
though  he  was  ignorant  of  its  existence  at  the 
time  of  granting  the  lease.  Eltoes  v.  Brigg  Q(U 
Co.,  55  L.  J.,  Ch.  734  ;  33  Ch.  D.  662  ;  65  L.  T. 
831 ;  35  W.  R.  192. 

Building  Leaae — Bight  to  remoYO  Soil.] — ^The 
holder  of  a  building  lease  where  minerals  are 
reserved  has  a  right  to  dig  foundations  for 
buildings  about  to  be  erected,  and  dispose  of  the 
materiids  dug  out,  but  not  to  do  so  in  order  to 
improve  the  surface  as  a  building  site.  Bobinson 
V.  Milne,  63  L.  J.,  Ch.  1070. 

Boyalties— Bight  to  Baise  Limestone.]— The 
lands  of  A.,  on  which  there  was  an  open  quarry 
of  limestone  at  the  time  of  the  demise,  were 
demised  for  the  term  of  three  lives,  renewable 
for  ever,  reserving  to  the  lessor  and  his  heirs  all 
royalties.  The  lessee  was  restrained  by  injunction 
from  raising  the  limestone  for  sale.  Parcell  v. 
Kashf  1  Jones,  625. 

Tithes.]— Exception  of  the  tithes  of  particular 
lands  in  a  lease,  seems  to  import  a  claim  in  the 


lessor  to  the  tithes  excepted;  but  the  parol 
declaration  of  a  former  owner,  that  he  was  not 
entitled  to  the  tithes,  gives  a  construction  to  the 
exception  in  the  lease.  Korhury  y.  Meade,  S 
Bligh,  261. 

Shooting  Bightt— Begrant.]— The  defendant 
demised  to  the  plaintiff  a  large  landed  estate  in 
Ireland  ("  excepting  and  always  reserving  ont  of 
this  demise  **  to  the  lessor,  timber  and  other  trees, 
mines,  minerals  and  quarries, "  and  also  reserving- 
to  the  lessor,  his  heirs  and  assigns,  and  his  and 
their  servants,  agents  and  workmen,  liberty  of 
ingress,"  &c.,  to  cut,  work  and  take  away  the 
trees  and  minerals  ;  "  and  also  by  way  of  grant, 
and  not  of  reservation,  the  exclusive  right  of 
hunting,  coursing  and  shooting  upon  and  over 
the  said  demised  premises,  or  otherwise  to  destroy 
the  game  and  wildfowl  thereon  being"),  to  hold 
the  said  demised  premises  with  the  appurtenanoea 
(except  as  before  excepted)  to  the  lessee  for  a 
term  of  years  at  an  annual  rent : — Held,  that 
the  right  of  shooting  was  regranted  to  the  lessor, 
and  that  the  words  "  and  aJso  by  way  of  grant,, 
and  not  of  reservation,"  were  not  a  resumption 
of  the  parcels  of  the  lease  so  as  to  pass  the  right 
of  shooting  to  the  lessee.  Houstoun  v.  SImo' 
QMarquis),  55  L.  T.  614— H.  L.  (E.) 

Bight  to  nie  Slip — "Astigne."] — ^To  trespass- 
for  entering  plaintiffs  knd,  described  as  land  on 
each  side  of  a  certain  slip,  defendant  pleaded 
that  before  plaintiff  was  possessed  of  the  land,  in 
which,  &c.,  a  certain  railway  company  were  the- 
owners  in  fee  of  the  said  land  and  slip,  and  that 
they  demised  the  land  in  which,  &c.,  "  excepting 
and  reserving  thereout  the  said  slip,  &c.,  the 
dues  payable  for  the  use  thereof,  and  excepting- 
and  reserving  to  the  said  company,  their  assigns, 
officers,  servants  and  workmen,  free  access  to  and 
from  the  said  slip,  for  the  purpose  of  using  and 
working  the  same  or  otherwise,"  and  that  the 
company  granted  their  licence  to  defendant,  to- 
work  and  use  such  slip,  and  the  plea  justified  the 
trespass  as  being  committed  in  the  exercise  of 
such  licence: — Held,  a  good  defence,  as  the 
reservation  in  the  demise  enabled  the  company 
to  use  the  slip  by  themselves  or  their  Hoensees, 
and  the  word  '*  assigns  "  was  not  to  be  construed 
as  limited  to  persons  taking  an^  estate  in  the  land. 
MUcalfe  v.  Weitaway,  34  L.  J.,  C.  P.  113;  10- 
Jut.  (n.8.)  1202 ;  11  L.  T.  673 ;  13  W.  R.  181. 

Bight  to  do  Acts  in  Bespeot  of  Prendeet — 
Pleading.] — ^What  is  excepted  in  a  lease  does 
not  pass  to  the  lessee  at  all ;  but  where  the  lessor 
reserves  a  right  to  do  certain  acts  in  respect  of 
the  demised  premises,  be  must  in  pleading  set 
out  the  terms  of  the  reservation,  and  of  the 
instrument  by  which  it  was  created.  Fancy  v. 
Scott,  6  L.  J.  (O.S.)  K.  B.  305. 

Timber  and  Trees.] — See  post,  M.  12. 


3.  Enclosures  and  Encboachmexts. 

Preinmption  of  Oeenpation  as  Part  of  HoMing.l 
— When  an  encroachment  by  a  tenant  is  on  land 
of  which  his  landlord  is  not  owner,  and  the 
power  to  make  it  is  derived  from  the  tenancy, 
and  it  is  occupied  with  and  for  the  purposes  of 
the  demised  premises,  the  presumption  at  the 
end  of  the  lease  is,  that  the  land  so  encroached 
upon  is  part  of  the  demised  premises,  not  that 
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the  encroachment  was  made  for  the  benefit  of 
the  landlord.  Andrews  y.  Hailes^  2  EL  &  Bl. 
349  ;  22  L.  J.,  Q.  B.  409  ;  17  Jur.  761 ;  1  W.  R. 
366. 

When  a  tenant  takes  in  and  incloses  adjoining 
land  during  his  tenancy,  the  presumption  of  law 
that  he  does  it  for  his  landlord,  so  that  the  land 
gained  by  such  encroachment  will  have  to  be 
given  up  at  the  end  of  the  tenancy  as  part  of  the 
originally  demised  premises,  is  not  rebutted  by 
the  fact  that  the  landlord  expressly  assented  to 
the  inclosure  being  made ;  and  where  such  pre- 
sumption exists  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27,  s.  7),  does  not  apply  untU  the 
original  tenancy  has  ended.  Whitmore  v.  Sum" 
phries,  41  L.  J.,  C.  P.  43  ;  L.  R.  7  0.  P.  1 ;  26 
L.  T.  496 ;  20  W.  R.  79. 

A  tenant  taking  in  land  adjacent  to  his  own  by 
encroachment  must,  as  between  himself  and  the 
landlord,  be  deemed  prim&  facie  to  take  it  as  part 
of  the  demised  land,  but  that  presumption  will 
not  prevail  for  the  landlord*s  benefit  against 
third  persons.  Doe  d.  Baddeley  v.  Mauey,  17 
Q.  B.  373  ;  20  L.  J.,  Q.  B.  434  ;  15  Jur.  1031. 

Where,  by  a  deed  reciting  that  several  persons 
had  encroached  on  a  common  and  inclosed  land 
and  built  cottages,  those  parties  conveyed  all 
their  interest  in  the  land  and  cottages  to  trustees 
for  the  commoners,  reserving  to  themselves  the 
right  to  occupy  the  premises  for  the  lives  of 
themselves  and  their  wives,  paying  1#.  a  year  to 
one  of  the  trustees ;  and  A.,  after  the  execution  of 
the  deed,  and  while  in  possession  of  his  part  of  the 
encroachment  conveyed,  made  a  fresh  encroach- 
ment on  the  waste  which  adjoined  the  other,  and 
he  occupied  the  two  together  for  thirty-eight 
years,  but  five  years  before  his  death  conveyed  to 
B.  the  latter  encroachment  for  a  good  considera- 
tion : — Held,  in  ejectment  by  the  trustees  against 
B.,  that  as  A.,  when  the  fresh  encroachment  was 
made,  was  a  tenant  (for  life  at  most)  to  the  trus- 
tees, and  occupied  it  with  the  limd  of  which  he 
was  tenant,  it  must  be  assumed  that  he  made 
the  fresh  encroachment  for  the  aggrandisement 
of  the  estate,  and  that  therefore  it  was  part  of  the 
holding  when  the  tenancy  expired.  Doe  d.  Cro/t 
V.  Tidbury,  14  C.  B.  304 ;  2  C.  L.  B.  347 ;  23 
L.  J.,  0.  P.  67  ;  18  Jur.  468. 

Where  a  tenant  incloses  land,  whether  adjacent 
to,  or  distant  from,  the  demised  premises,  and 
whether  the  land  be  part  of  a  waste,  or  belong  to 
the  landlord  or  a  third  person,  it  is  a  presump- 
tion of  fact  that  the  inclosure  is  part  of  the  hold- 
ing, unless  the  tenant  daring  the  term  does  some 
act  disclaiming  his  landlord's  title.  King9m,ill  v. 
Millard,  11  Ex.  813  ;  3  0.  L.  R.  1022. 

The  presumption  of  law,  that  where  a  tenant 
for  years  encroaches  on  land  in  the  neighbour- 
hood of  that  which  he  holds,  he  does  so  for  his 
landlord's,  not  for  his  own,  benefit,  is  not  rebutted 
by  the  &ct,  that  the  land  taken  by  encroach- 
ment is  separated  by  a  brook  from  that  which  the 
tenant  occupies  ;  for,  in  order  to  fall  within  the 
rule,  it  need  not  be  immediately  adjacent ;  it  is 
sufficient  for  it  to  be  near.  Lishume  {Barl)  v. 
Davies,  1  H.  &  R.  172  ;  36  L.  J.,  C.  P.  193  ;  L.  R. 
1  0.  P.  269  ;  12  Jur.  (N.8.)  340 ;  13  L.  T.  796  ; 
14  W.  R.  333. 

Encroachments  made  by  a  tenant  upon  the 
waste  adjoining  the  demised  premises  bdong  to 
the  landlord  and  not  to  the  tenant,  at  the  end  of 
the  term,  however  long ;  the  possession  of  the 
tenant  during  the  term  not  being  adverse  against 
the  landlord.  Nor  does  the  fact  of  the  landlord 
being  also  lord  of  the  manor  in  which  the  waste 


is  situate  render  the  possession  of  the  tenant 
adverse  to  the  lord  of  the  manor  in  his  character 
of  landlord.  Dos  d.  &onvUls  and  Cuius  College, 
Cambridge  v.  SUmford,  9  L.  J.  (OJl.)  K.  B. 
171. 

Aetion  of  Treipats  by  Landlord.]— The  tenant 
under  a  lease  for  years  encroached  upon  and 
occupied  a  piece  of  land  belonging  to  his  landlord 
and  adjoining  the  demised  premises,  for  a  period 
of  more  than  twelve  years.  The  landlord  during 
the  term  brought  an  action  for  an  injunction 
and  damages  for  trespass :-— Held,  that  the  action 
would  not  lie.  The  tenant  must  be  deemed  to 
have  occupied  the  piece  of  ground  as  part  of  the 
holding,  and  he  was  entitled  so  to  occupy  it 
during  the  remainder  of  his  lease.  Tabor  v.  God- 
frey, 64  L.  J.,  Q.  B.  245. 

Building  on  Adjoining  Land— By  Tenant.]— 

A  tenant  under  a  lease  which  contained  a  cove- 
nant to  repair,  and  leave  in  good  repair,  all 
buildings  and  erections  then  standing  or  to  be 
erected  during  the  term,  built  a  fieirmhouse, 
partly  on  the  land  demised,  and  partly  on  the 
waste  adjoining  belonging  to  the  lessor :— Held, 
that  his  acquiescence  in  the  act  of  the  tenant 
prevented  his  dispossessing  him  of  the  premises 
ouilt  on  the  waste,  and  that  it  must  be  assumed 
by  implication  that  the  covenant  to  repair 
extended  to  the  whole  building,  Imd  that  the 
landlord  was  entitled  in  a  suit  for  the  adminis- 
tration of  the  tenant's  estate,  to  establish  a  claim 
for  dilapidations.  White  v.  Wahley,  26  Beav. 
17 ;  28  L.  J.,  Ch.  77 ;  4  Jur.  (n.b.)  988  ;  6  W.  R. 
791. 

So,  if  a  tenant  builds  on  his  landlord's  land,  he 
does  not,  in  the  absence  of  special  circumstances, 
acquire  any  right  to  prevent  the  landlord  from 
taking  possession  of  th^  land  and  buildings 
when  the  tenancy  has  determined.  JRamsden  v. 
Thornton,  L.  R.  1  H.  L.  129 ;  12  Jur.  (N.B.)  606  ; 
14W.R.926. 

By  Stranger.] — ^If  a  stranger  begins  to 

build  on  land  supposing  it  to  be  his  own,  and  the 
real  owner,  perceiving  his  mistake,  abstains  from 
setting  him  right,  and  leaves  him  to  persevere  in 
his  error,  a  court  of  equity  will  not  afterwards 
allow  the  real  owner  to  assert  his  title  to  the 
land.    lb. 

But  if  a  stranger  builds  on  land  knowing  it  to 
be  the  property  of  another,  equity  will  not  pre- 
vent the  real  owner  from  afterwards  claiming 
the  land,  with  the  benefit  of  all  the  expenditure 
upon  it.    lb. 

Duty  of  Tenant  in  respect  to  Bonndaries.] — 

See  infra,  N.  6. 


D.  AGREEMENTS  FOB  LEASES. 
1.  CONTBACT  WHEN  CONCLUDED. 

Corrospondenoe.l  —  In  a  correspondence 
between  lessor  and  lessee  respecting  the  granting 
of  a  new  lease  to  the  lessee  ;  the  latter  having 
spoken  of  the  renewal  of  the  old  lease,  the  lessor 
did  not  object  to  this  expression,  but  adverted  to 
other  topics  connected  with  the  subject.  On  a 
bill  filed  for  the  specific  performance  of  the 
agreement  for  renewal  alleged  to  be  contained 
In  these  letters: — ^Held,  that  they  were  so  far 
evidence  of  such  agreement  as  to  warrant  the 
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continuance  of  an  injanction  against  an  action 
of  ejectment  brought  by  the  lessor  against  the 
lessee.    Price  ▼.  Aisheten,  1  Y.  &  ColL  82 ;  4 

The  defendant,  being  owner  of  a  public-house, 
wrote  to  the  plaintiffs,  who  were  a  firm  of 
brewers,  and  offered  it  to  them  on  lease,  at  a 
certain  rent,  and  begged  to  be  informed,  at  their 
earliest  convenience,  if  the  offer  suited  them, 
*'  as  I  am  giving  all  the  brewers  who  have  left 
cards  the  offer  in  rotation."  Subsequently,  a 
clerk  of  the  firm  met  the  defendant  on  the 
premises,  and  discussed  the  terms  of  the  lease  ; 
and  afterwards,  one  of  the  plaintiffs  wrote  to  the 
defendant,  *^  I  have  viewed  the  premises,  having 
had  my  clerk's  report,  and  we  are  willing  to  take 
them  of  you"  : — Hd^d,  first,  that  8u<£  letters 
constituted  a  valid  agreement  for  a  lease.  Wood 
V.  Scarth,  2  Kay  &  J.  83  ;  1  Jur.  (N.S.)  1107  ;  4 
W.  R.  31. 

Held,  secondly,  that  primft  facie,  the  terms 
on  which  the  lease  was  to  be  granted,  must  be 
taken  to  be  those  expressed  in  the  first  letter. 
lb. 

A  party  against  whom  it  was  sought  to  enforce 
speci&c  performance  of  an  agreement  said  to  be 
contained  in  a  voluminous  correspondence,  swore 
that  the  alleged  agreement,  even  if  otherwise 
valid,  was  understood  by  him  to  be  made  on 
certain  conditions,  of  which  the  other  party 
denied  the  existence,  and  on  that  ground  sought 
to  resist  specific  performance.  The  court,  how- 
ever, being  of  opinion  that  there  were  no  such 
conditions  : — ^Hdd,  that  there  should  be  a  specific 
performance  of  the  agreement.  Baumann  v. 
James,  16  L.  T.  165  ;  15  W.  B.  686. 

C,  a  lessee,  sub-demised  to  W.  Both  the 
lease  and  sub-lease  were  determinable  on  notice. 
C.  died,  leaving  the  plaintiff  his  widow.  A 
correspondence  between  her  and  W.,  with  refer- 
ence to  a  new  sub-lease,  extended  from  the 
24th  December,  1867,  to  the  4th  February,  1869. 
By  the  earlier  of  those  letters  she  distinctly 
stated  the  terms  on  which  the  new  sub-lease  was 
to  be  granted ;  and  by  the  latter  W.  returned 
certain  plans,  approved  on  his  part,  and  asked 
for,  and  received,  a  draft  agreement  for  the  new 
sub-lease.  In  the  meantime,  viz.  on  the  29th 
September,  1868,  the  original  lease  had  been  duly 
determined  by  notice  from  the  plaintiff's  lessor, 
of  which  fact  the  defendants  were  informed, 
though  no  notice  to  determine  the  under-lease 
was  given.  On  the  5th  of  March,  1869,  W. 
returned  the  draft  agreement  approved  on  his 
behalf,  but  without  prejudice  to  his  rights  against 
the  estate  of  the  plaintiff's  late  husband  in 
respect  of  not  having  received  notice  determining 
the  under-lease.  On  the  4th  of  June,  1869,  she 
obtained  a  new  lease  of  the  property  at  an  im- 
proved rent,  and  called  upon  W.  to  accept  and 
execute  the  sub-lease  at  the  increased  rent, 
according  to  the  contract  contained  in  the 
correspondence.  W.  refused  to  do  so,  on  the 
grounds  that  the  original  sub-lease  to  him  was 
still  subsisting  ;  that  he  was,  therd^ore,  entitled 
to  remain  in  possession  at  his  original  rent ;  that 
he  had  never  agreed  to  take  a  new  lease ;  and 
that  the  whole  transaction  had  been  carried  on 
under  a  mistake  of  the  true  position  of  the 
parties.  The  plaintiff  then  filed  a  bill  for  the 
specific  performance  of  the  contract: — ^Held, 
that  there  was  a  concluded  agreement  between 
her  and  W.,  and  that  she  was  entitled  to  a  decree 
with  costs.  Cayley  v.  WaXpoU,  39  L.  J.,  Ch. 
609  ;  22  L.  T.  900  ;  18  W.  B.  782. 


Sending  Draft  Lease.]^The  lessee  having 
signed  the  memorandum  of  agreement,  gave  the 
names  of  certain  persons  as  referees  for  h^  capa- 
bilities. The  lessor,  without  accepting  the  lessee 
as  tenant,  either  in  writing  or  by  parol,  sent  him 
the  draft  lease  for  approviU.  The  lessee  refused 
to  complete  : — Held,  upon  demurrer  to  a  bill  jfor 
specific  p^ormance,  that  there  had  been  no 
unconditional  acceptance.  Demurrer  allowed, 
but  without  costs.  Warner  v.  WUlington,  3 
Drew.  623 ;  26  L.  J.,  Ch.  662  ;  2  Jur.  (N.a.)  438  ; 
4  W.  B.  631. 

The  defendant  having  proposed  to  take  a  lease 
of  premises  for  the  term  of  seven  years,  a  draft 
lease  was  prepared,  to  which  the  defendant 
made  some  objections.  He  ultimately  took  it 
away,  to  be  settled  by  his  solicitors.  His  solici- 
tors returned  the  draft  to  the  plaintiff's  solicitors, 
with  the  following  letter  : — "  We  have  seen  our 
client,  and  have  altered  the  draft  lease  in  accor- 
dance with  his  instructions.  We  trust  tiiere 
will  be  no  impediment  to  prevent  an  early  com- 
pletion, and  shall  be  glad  to  receive  the  dn^  as 
soon  as  you  can,  that  we  may  engross  the  counter- 
part." The  plaintiff's  solicitors  replied,  returning 
the  draft  and  engrossment  of  the  lease  and 
counterpart,  stating  that,  according  to  the 
practice,  where  there  is  no  definition  on  the 
subject,  the  lessor's  solicitor  invariably  prepares 
both  lease  and  counterpart : — Held,  that  there 
was  no  evidence  of  any  contract  binding  the 
defendant  to  take  the  lease,  and  no  memorandum 
of  any  contract  sufficient  for  that  purpose, 
within  the  4th  section  of  the  Statute  of  Frauds. 
Forster  v.  BowUmd,  7  H.  &  K.  103  ;  30  L.  J., 
Ex.  396  ;  7  Jur.  (N.s.)  998. 

In  1870,  A.  furnished  to  B.,  who  had  agreed 
shortly  before  to  take  from  him  a  lease  for  thirty- 
one  years  of  lands,  a  memorandum  embodying 
its  proposed  terms.  B.,  having  struck  out  a 
clause  binding  him  to  keep  the  fences  in  repair, 
returned  the  draft  as  accepted.  A.,  in  acknow- 
ledging its  receipt,  described  that  cancellation  as 
"  the  only  thing  I  now  see  likely  to  cause  any 
difference  between  us,"  adding,  "such  a  point 
should  not  cause  any  difference  between  us,  as  I 
believe  it  is  the  usuid  custom  for  a  tenant  to  keep 
the  fences  in  repair."  A.  having  subsequently 
filed  a  bill  for  specific  performance  : — HeM,  that 
there  was  a  concluded  agreement  for  a  lease 
including  the  cancelled  clause,  and  that  he  was 
entitled  to  a  decree.  BlaUeney  v.  Hardie,  Ir.  B. 
8  Eq.  381. 

Subject  to  Approval  of  Solieitor.] — ^A.,  the 
defendant,  wrote  to  his  solicitor,  who  was  also 
the  solicitor  of  E.,  the  plaintiff  : — "  You  may 
make  Mr.  E.  an  offer  of  the  T.  hotel  at  160L 
per  annum  from  Lady-day,  1881 ;  tenant  to  pay 
all  rates  and  taxes,  except  property  tax,  and  do 
internal  and  external  painting  and  repairs  ;  the 
roof  and  walls  to  be  kept  in  repair  by  the  land- 
lord. Term,  ten  years ;  a  proper  lease  to  be 
drawn  up  with  all  proper  clauses,  and  to  be  ap- 
proved by  me  and  my  solicitor."  This  letter  was 
forwarded  to  the  plaintiff,  who  at  once  wrote  and 
accepted  the  offer.  There  was  some  evidence 
that  the  defendant  knew  the  plaintiff  was  a 
brewer ; — ^Held,  that  the  words  **  to  be  approved 
by  me  and  my  solicitor "  did  not  prevent  the 
letters  forming  a  complete  contract,  and  that  the 
defendant  was  not  entitled  to  insist  on  the  lease 
containing  a  covenant  against  underletting. 
EadU  V.  Addison,  62  L.  J.,  Ch.  80  ;  47  L.  T.  543  ; 
31  W.  B.  320. 
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By  a  letter  which  contained  all  essential  terms 
of  a  contract,  the  defendant  offered  to  take  a 
lease  of  a  number  of  houses  from  the  plaintiff, 
but  there  was  tiiis  proyision  at  the  end :  '*  Such 
lease  to  be  approY^  in  the  customaiy  way  by 
my  solicitor."  The  offer  contained  in  this  letter 
was  accepted  by  the  plaintiff.  The  defendants 
solicitor  subsequently  refused  to  approve  the 
lease,  or  to  complete: — Held,  that  there  was  a 
binding,  and  not  a  conditional,  contract,  which 
must  he  specifically  enforced.  The  meaning  of 
the  proyision  was,  that  the  defendant's  solicitor 
was  to  see  that  nothing  irregular  or  unusual  was 
inserted  in  the  formal  lease  which  was  to  carry 
out  the  agreement.  Chipperfield  ▼.  Carter^  72 
r..  T.  487. 

Subjeet  to  Preparation  of  Vormal  Contraet.] — 
A  paper  sent  to  a  solicitor  as  instructions  to 
prepare  a  lease,  may  be  treated  as  a  final  agree- 
ment for  the  lease,  if  the  evidence  shews  tlutt  it 
was  only  so  sent  to  be  put  into  a  formal  shape  ; 
but  the  act  of  so  sending  it  is  evidence  to  raise  a 
primH  facie  presumption  that  it  did  not  contain 
all  that  the  parties  meant,  but  might  afterwards 
be  modified  by  either  of  them.  Midgtoay  v. 
JVhartim,  6  H.  L.  Cas.  238  ;  27  L.  J.,  Ch.  46  ;  4 
Jur.  (N.8.)  173  ;  5  W.  R.  804. 

If  contracting  parties  agree  on  terms  of  which 
there  is  sufficient  evidence,  but  contemplate  in 
addition  a  more  formal  document,  it  becomes  a 
question  of  intention  merely  whether  they  intend 
it  as  a  memorial  of  the  terms  already  agreed  on, 
or  as  the  instrument  by  which  alone  they  meant 
to  be  bound.    lb. 

An  agreement  for  a  lease  signed  by  the  parties, 
but  expressed  to  be  "  subject  to  the  preparation 
and  approval  of  a  formal  contract,"  is  not  a  final 
agreement,  and  is  not  binding  within  the  Statute 
of  Frauds,  so  that  specific  performance  can  be 
enforced  thereof.  Winn  v.  Bull^  47  L.  J.,  Ch. 
139  ;  7  Ch.  D.  29 ;  26  W.  R.  230. 

The  defendants  by  letter  agreed  to  take  on 
lease  property  on  terms  mentioned,  **  provided 
the  terms  of  the  draft  lease  are  reasonable  in 
our  estimation" : — Held,  that  some  terms  of  the 
draft  lease  sent  being  unreasonable,  the  defen- 
duits  were  at  liberty  to  decline  the  contract, 
without  specifying  to  which  particular  terms 
they  objected ;  and  an  action  for  performance 
by  the  lessor  in  which  he  offered  to  withdraw 
certain  terms  mentioned  in  the  defendants' 
pleadings  as  unreasonable,  was  dismissed.  Wileow 
V.  Bedhead,  49  L.  J.,  Ch.  539  ;  28  W.  R.  795. 

Subjoot  to  Assent  of  Principal.]— On  the 
treaty  for  the  underlease  of  a  house,  the  agent 
for  plaintiff  tendered  an  unconditional  agree- 
ment to  be  signed,  to  which  the  defendant 
attached  his  name  and  initials  in  pencil,  subject 
to  the  condition  of  there  being  nothing  unusual 
in  the  covenants  of  the  original  lease.  The 
defendant  subsequently  discovered  that  there 
was  a  nuisance  which  would  prevent  his  occu- 
pation of  the  house,  but  which  was  unknown 
to  the  plaintiff,  and  he  therefore  abandoned 
the  treaty: — ^Held,  that  under  these  circum- 
stances the  court  would  try  the  case  strictly 
between  the  parties,  and  in  the  absence  of  actual 
evidence  that  the  agent  had  direct  or  implied 
authority  to  accede  to  the  pencil  additions,  would 
not  bind  the  plaintiff,  and  that  until  the  latter 
had  assented  to  the  alterations,  the  agreement 
was  only  a  proposal,  and  might  be  abandoned  by 
the  defendant.     The  bill  was  dismissed  with 


costs.  LucM  V.  JameSf  7  Hare,  410 ;  18  L.  J., 
Ch.  329  ;  13  Jur.  912. 

Yagueneii  and  Uneertainty.]— ^Sm  infra,  cols. 
759  et  seq. 

What  SuAeioiLt  to  oreate  Belation  of  Land- 
lord and  Tenant.] — By  an  agreement  between 
the  defendant,  as  a  breWer,  and  the  plaintiff, 
reciting  that  the  defendant  was  in  possession  of 
premises  whereon  the  sale  of  beer  nad  heen  for 
some  time  past  carried  on  by  A.  on  the  defen- 
dant's account,  and  that  the  plaintiff  was 
desirous  of  carryine  on  such  trade  for  the  defen- 
dant, to  which  he  nad  agreed,  it  was  witnessed 
that  the  defendant  had  agreed,  for  the  considera- 
tion therein  stated,  that  the  plaintiff  should  enter 
upon  the  premises  and  carry  on  thereon  such  trade 
for  the  defendant  in  the  place  and  stead,  and  in 
the  same  manner  and  with  and  on  the  same 
privileges  and  terms  as  A.  had  done,  until  the 
agreement  should  be  determined  by  notice.  And 
the  plaintiff  agreed  during  all  the  time  he  should 
carry  on  the  trade  for  uie  defendant,  that  all 
beer  sold  by  him  should  be  had  by  him  from  the 
defendant,  and  that  the  plaintiff  should  not  part 
with  the  premises  to  any  person  without  the 
licence  of  the  defendant ;  and  that,  when  either 
party  should  be  desirous  of  putting  an  end  to 
the  agreement,  the  plaintiff  should,  on  receiving 
from  the  defendant  a  month's  notice  to  quit  the 
trade,  deliver  up  possession  of  the  premises,  and 
should  be  at  liberty  to  leave  the  trade,  and  quit 
the  occupation  of  the  premises  on  giving  one 
month's  notice  to  the  defendant: — ^Held,  that 
this  did  not  create  the  relation  of  landlord  and 
tenant  between  the  parties,  but  that  the  occupa- 
tion of  the  plaintiff  was  that  of  servant  to  the 
defendant  Mayhew  v.  SutUe,  4  El.  &  BL  347  ; 
3  C.  L.  B.  59  ;  24  L.  J.,  Q.  B.  54 ;  1  Jur.  (N.B.) 
303  ;  8  W.  R.  108— Ex.  Ch. 

Agreement  in  1859,  by  M.,  that  he  would,  by 
indenture,  to  be  forthwith  prepared,  grant  unto 
A.  a  lease  of  a  house  and  premises,  to  hold  the 
same  for  the  term  of  three  years  from  the  25th 
May,  at  the  yearly  rent  of  84Z.,  payable  by  four 
quarterly  payments  (stating  the  days  and  what 
covenants  should  be  contained  in  the  lease)  ^ 
"and  it  is  mutually  agreed  that  theae  presents 
shall  operate  as  an  agreement  only,  and  that, 
until  a  lease  shall  be  executed,  the  rent,  cove- 
nants, and  agreements  agreed  to  be  therein 
reserved  and  contained  shall  be  paid  and 
observed,  and  the  several  rights  and  remedies 
shall  be  enforced,  in  the  same  manner  as  if  the 
same  had  been  actually  executed."  A.  entered, 
and  continued  in  possession  until  a  quarter's 
rent  became  due,  but  no  rent  was  paid : — ^Held, 
that  the  agreement  constituted  a  tenancy,  with  a 
rent  reserved,  or  made  payable,  within  11  Geo.  2, 
c.  19,  s.  1 ;  and  therefore  there  was  a  right  in 
M.  to  follow  goods  fmudnlently  removed  by  A. 
Anderson  v.  Mdland  i2y.,  3  £1.  &  El.  614  ;  80 
L.  J.,  Q.  B.  94  ;  7  Jur.  (N.B.)  411  ;  3  L.  T.  809. 

Seefwther  Ceuee,  post,  col.  808. 

Hotiee  to  pay  Bent  to   Mortgagoo— 

Possession  of  Tenant  after  Hotiee.] — A  mort- 
gagor let  the  mortgaged  premises  subsequently 
to  the  mortgage.  The  mortgagees  gave  a  notice 
to  the  tenant  informing  him  of  the  existence  of 
the  mortgage,  and  requiring  him  to  pay  to  them 
the  rent  thereafter  to  accrue  due.  The  tenant 
continued  in  possession  after  the  receipt  of  th& 
notice,  but  there  was  no  other  circumstance 
from  which  an  agreement  for  a  tenancy  could 
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be  inferred : — Held,  that  the  mere  fact  of  the 
tenant  remaining  in  poeseesion  after  notice  to 
pay  rent  to  the  mortgagees  was  not  evidence  of 
an  agreement  that  he  should  become  tenant  to 
the  mortgagees.  Towenan  v.  Jachtan,  61  L.  J., 
Q.  B.  36  ;  [1891]  2  Q.  B.  484  ;  66  L.  T.  332  ;  40 
W.  K.  37  ;  56  J.  P.  21—0.  A. 


2.  Statute  op  Frauds. 
a.  Interest  in  Zjande. 

Tnniislied  Lodgingt.]~A  contract  to  let 
famished  lodgings  is  a  contract  for  an  interest 
in  land.  Edge  v.  Strafford,  1  C.  &  J.  391  ;  1  Tjr. 
293.  S.  P.,  Inman  v.  Stamp,  I  Stark.  12  ;  18  R.  R. 
740. 

Secos,  as  to  board  and  lodgings.  Wright  ▼. 
Stewart,  2  EL  &  EL  721 ;  29  L.  J.,  Q.  B.  161  ; 
8  W.  R.  413. 

Fixtures  and  Alteratlong.]  —  The  plaintiff 
agreed  to  let  a  house  to  the  defendant,  and  to 
«ell  him  the  fomitore  and  fixtures  therein,  and 
to  make  alterations  and  improvements  in  the 
house ;  and  the  defendant  ag^^ed  to  take  the 
house  and  pay  for  the  furniture  and  fixtures  and 
iterations : — ^Held,  an  agreement  relating  to  an 
interest  in  land.  VangJ^n  y.  Hancock,  3  C.  B. 
766  ;  16  L.  J.,  C.  P.  1. 

Bent  free  in  Consideration  of  Share  of  Crops.] — 
A.  agreed  with  B.  to  let  him  land  rent  free  on 
-condition  that  A.  should  have  a  moietj  of 
the  crops ;  such  an  agreement  need  not  be  in 
writing.  PotUter  v. KiUinghr'uik,  1  Bos.  jc  P.  397. 
See  Waddington  v.  Bristow,  2  Bos.  &  P.  452 ; 
^  N.  R.  355. 

Contraot  for  Use  of  Book.]— A  corporation,being 
the  owner  of  a  graving  dock,  issued  regulations 
for  its  use,  that  the  dock  would  "  be  let  to  par- 
ties requiring  the  same  for  the  repair  of  vessels  " 
at  certain  rates  ;  that  a  book  would  be  kept  by 
the  borough  treasurer  for  the  entering  of  the  names 
•of  vessels  intended  for  repair,  and  that  as  far  as 
practicable  priority  would  be  given  to  vessels 
in  the  order  of  entry.  A  sum  of  three  guineas 
was  to  be  paid  to  the  borough  treasurer  on 
-entering  each  vessel,  which  *' entrance  money, 
and  the  right  of  turn  for  the  use  of  the  dock," 
were  to  be  forfeited  if  the  vessel  did  not  take 
lier  turn  at  the  specified  time  ;  and  the  corpora- 
tion was  to  have  a  lien  for  dockage  upon  the 
vessel,  with  a  power  to  detain  the  vessel  for  the 
same.  In  an  action  by  a  shipowner  against  the 
corporation  for  not  allowing  his  vessel,  for  which 
the  entrance  fee  had  been  paid,  to  enter  such 
-dock  in  her  turn,  according  to  these  regulations : 
— Held,  that  the  contract  for  the  use  of  the  dock 
did  not  amount  to  an  interest  in  land  within 
s.  4  of  the  Statute  of  Frauds,  and  that  it  did  not 
require  to  be  under  seaL  WelU  v.  Kingston- 
upoJi'HuU  Corporation,  44  L.  J.,  C.  P.  257  ;  L.  R. 
10  C.  P.  402  ;  32  L.  T.  615  ;  23  W.  R.  562. 

Contraot  to  Froonre  Assignment  of  Lease.] — 
A  contract  to  procure  for  a  person  the  assignment 
■of  a  lease  of  a  house  is  a  contract  for  an  interest 
in  or  concerning  land  within  the  Statute  of 
Frauds  (29  Car.  2,  c.  3),  s.  4,  and  must  thej^efore 
be  in  writing,  although  it  is  made  by  one  who 
has  not  the  lease  himself,  or  any  interest  under 
it.  Horsey  v.  Graham,  39  L.  J.,  0.  P.  58  ;  L.  R. 
-5  C.  P.  9 ;  21  L.  T.  530  ;  18  W.  R.  141. 


Collateral  Agreements— To  Destroy  Ckune.]^ 

A  party  agreed  to  hire  of  the  owner  grass  land 
on  the  terms  of  a  lease  which  was  to  be  signed 
at  some  future  time.    The  tenant  having  entered 
on  the  land,  found  it  was  overrun  with  rabbits, 
and,  on  the  lease  being  presented  to  him  for 
signature,  declined  to  sign  it  unless  the  landlord 
would  promise  to  destroy  the  rabbiU.    The  land- 
lord refused  to  put  a  term  in  the  lease  binding 
him  to  do  so,  but  agreed  by  parol  that  he  would 
destroy  them.    The  tenant  thereupon  signed  the 
lease,  which  provided  that  he  should  not  shoot^ 
hunt,  or  sport  on  the  land,  or  destroy  any  game, 
but  would  use  his  best  endeavours  to  preserve  it, 
and  would  allow  the  landlord  or  friends  at  any 
time  to  hunt,  shoot,  or  sport  on  the  land.    After- 
wards, the  rabbits  not  having  being  destroyed 
by  the  landlord,  the  tenant  sued  him  in  the 
county  court  for  the  damage  done  by  them  to  the 
grass  and  crops  on  the  land  demised.    The  judge 
ou  the  trial  admitted  evidence  of  the  parol  agree- 
ment, and  asked  the  jury  to  say  whether  it  had 
been  made,  and  whether   the  lease  had  been 
signed  on  the  faith  of  it.    They  found  for  the 
tenant  on  both  points.    Upon  appeal  on  the 
ground  of  the  misreception  of  evidence  : — Held, 
that  the  parol  agreement  was  collateral  to  the' 
written  lease,  and  that  the  evidence  was  properly 
admitted.    Morgan  v.  Griffith,  40  L.  J.,  Ex.  46  ; 
L.  R.  6  Ex.  70  ;  23  L.  T.  783  ;  19  W.  R.  967. 

A.  leased  a  farm  to  B. ;  before  taking  it,  B. 
complained  to  A.  of  the  quantity  of  game  upon 
it,  and  A.  thereupon  told  B.  that  he  was  about 
to  kill  and  to  keep  down  the  game,  and  to  dismiss 
most  of  his  keepers,  and  discontinue  letting  the 
shooting,  but  said  that  he  did  not  wish  this 
arrangement  to  be  inserted  in  the  lease.    The 
lease  was  accordingly  drawn  up  and  executed, 
without  containing  any  reference  to  A.*8  under- 
taking, but  it  reserved  to  A.,  his  friends  and 
agents,  the  game  and  right  of  sporting  over  the 
farm.    The  shooting  was  afterwards  re-let  during 
B.'s  lease,  and  a  large  head  of  game  kept  up. 
A.  died,  and  in  a  suit  to  administer  his  estate,  B. 
brought  in  as  a  creditor  a  claim  on  account  of 
damage  done  to  his  crops  by  the  game : — Held, 
that  the  evidence  established  the  fact  that  there 
had  been  a  parol  agreement  collateral  to  the 
lease,  and  upon  the  faith  of  which  the  lease  had 
been  executed ;  that  such  agreement  was  valid, 
and  B.*s  claim  must  be  admitted.    Ertkine  v. 
Adeane,  Bennett's  Claim,  42  L.  J.,  Ch.  849  ;  L.  R. 
8  Ch.  756  ;  29  L.  T.  234  ;  21  W.  R.  802. 

As  to  Improvements.]— A  landlord,  who 

had  demised  premises  for  a  term  of  years  at  602. 
a  year,  agreed  with  his  tenant  to  lay  out  hOl.  in 
making  certain  improvements  upon  them,  the 
tenant  undertaking  to  pay  him  an  increased 
rent  of  bL  a  year  during  the  remainder  of  the 
term  (of  which  several  years  were  unexpired), 
to  commence  from  the  quarter  preceding  the 
completion  of  the  work  :— Held,  that  the  land- 
lord, having  done  the  work,  might  recover 
arrears  of  the  5/.  a  year  against  the  tenant, 
though  the  agreement  had  not  been  signed  by 
either  party  ;  for  that  it  was  not  a  contract  for 
any.  interest  in  or  concerning  lands  within  the 
statute.    Donellan  v.  Bead,  3  B.  &  Ad.  899. 

A  landlord  demised  to  a  tenant  a  messuage  in 
an  unfinished  state  by  a  written  agreement. 
Before  and  at  the  time  of  the  tenant's  signing 
the  agreement,  the  landlord  verbally  promised 
the  tenant  to  put  the  messuage  into  a  condition 
fit  for  habitation.    Amongst  the  things  which 
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he  80  undertook  to  do  upon  the  measnage  was 
the  construction  of  a  water-cloeet.  In  an  action 
for  the  breach  of  his  promise  to  put  the  messuage 
into  a  condition  fit  for  habitation  : — ^Held,  that 
his  Terbal  promise  to  finish  the  messuage  was 
•collateral  to  the  written  lease ;  that  OTidence  of 
the  promise  was  admissible  at  the  trial ;  and 
that  his  undertaking  to  build  a  water-closet  in 
the  messuage  was  not  a  contract  for  an  interest 
in  land  within  the  4th  section  of  the  Statute  of 
Frauds,  and  therefore  need  not  be  in  writing. 
Mann  y.  Nunn,  48  L.  J.,  C.  P.  241 ;  80  L.  T. 
526. 

To  Bend  in  Fundtuxe.]— A  declaration 

allied  that  before  the  making  of  the  agreement 
thereinafter  mentioned,  the  plaintiff  and  the 
•defendant  had  been  negotiating  for  the  letting  hy 
the  defendant  to  the  plaintiff  of  a  messuage  and 
premises,  together  with  the  use  of  the  furniture 
therein ;  that  the  plaintiff  had  objected  to  be- 
<coming  tenant  on  the  ground  that  the  messuage 
and  premises  were  insufficiently  furnished.  It 
further  alleged  that  the  defendUmt,  in  order  to 
induce,  as  he  did  in  tact  thereby  induce,  the 
plaintiff  to  become  tenant,  without  requiring 
nim  to  send  in  furniture  previously  to  the  com- 
mencement of  the  tenancy,  verbally  promised 
the  plaintiff  that  he,  the  defendant,  would,  within 
a  reasonable  time  after  such  commencement,  send 
in  such  additional  furniture  as  might  be  found 
necessary ;  and  thereupon,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  had 
hecome  tenant,  without  requiring  him  previously 
to  the  plaintiff  so  becoming  tenant  to  send  in  the 
furniture,  the  defendant  promised  the  plaintiff 
that  he  would  within  a  reasonable  time  send  in 
such  furniture.  Breach,  that  he  did  not  perform 
his  last-mentioned  promise : — Held,  that  the 
declaration  was  good  ;  that  the  promise  to  send 
in  the  furniture  was  collateral  to  the  agreement 
relating  to  the  tenancy  of  the  house ;  and  that  it 
was  not  required  by  the  4th  section  of  the  Statute 
of  Frauds,  to  be  in  writinff,  as  not  being  an  agree- 
ment for  an  interest  in  land.  Angell  v.  Buke^ 
44  L.  J.,  Q.  B.  78  ;  L.  R.  10  Q.  B.  174  ;  32  L.  T. 
25  ;  28  W.  R.  307. 

To  Pay  Amount  of  JUnt] — By  articles  of 

agreement  not  under  seal  the  plaintiff  agreed  to 
grant  to  the  defendant  a  lease  at  a  certain  rent  for 
ninety-nine  years  of  a  piece  of  land  so  soon  as  the 
latter  should  have  erected  upon  it  a  messuage, 
and  the  defendant  undertook  until  the  execution 
of  the  lease  to  "  hold  the  said  piece  of  land  and 
other  the  premises  at  the  rent  and  subject  to  the 
conditions  to  be  contained  **  in  the  lease.  The 
defendant  never  entered  upon  or  took  possession 
of  the  piece  of  land : — Held,  that  although  the 
articles  of  agreement  did  not  operate  as  a  demise, 
yet  the  defendant  by  a  collateral  contract  to  the 
intended  lease  had  undertaken  to  pay  the  amount 
of  the  rent,  and  that  it  was  immaterial  that  he  had 
never  entered  upon  possession  of  the  land.  Adami 
V.  Hagg&r,  4  Q.  B.  D.  480  ;  27  W.  R.  402— C.  A 

To  Xnlarge  Premitei.]-— Where  a  lease 


was  granted  to  one  who  afterwards  took  another 
into  partnership,  and  both  applied  jointly  to  the 
landlord  to  enlarge  the  premises,  agreeing  to  pay 

1  01.  per  cent,  per  annum  on  the  money  laid  out, 
which  was  accordingly  done,  and  the  tenants 
afterwards  dissolved  partnership: — Held,  that 
the  agreement  was  only  collateral  to  the  lease, 
and   not  a   new   demise,     ffohy  v.  Hoehuckj 

2  Marsh.  438 ;  7  Taunt.  167 ;  17  K.  R.  477. 


b.  Komorandom. 

i.  QmtenU, 

Hames  of  Parties.]— An  offer  in  writing  to 
take  a  lease  of  a  theatre,  signed  by  the  intending 
lessees  and  attested  by  the  lessor^s  agent,  but 
not  naming  the  lessor  and  only  addressed  to  him 
as  "  Sir,"  followed  by  an  acceptance  in  writing 
by  the  agent,  addressed  to  and  received  by  the 
intending  lessees  but  likewise  not  naming  the 
lessor,  which  letter  was  not  signed  by  them  nor 
referred  to  in  any  other  writing,  is  not  an  agree- 
ment in  writing  within  the  Statute  of  Frauds  so 
as  to  entitle  the  lessor  to  have  the  same  specifi- 
cally performed.  Williams  v.  Jordan,  46  L.  J., 
Ch.  681 ;  6  Ch.  D.  517  ;  26  W.  R.  230. 

A  memorandum  of  agreement  for  a  lease  was 
signed  by  the  lessee,  but  the  name  of  the  lessor 
did  not  appear  in  any  part  of  the  memorandum  : 
— ^Held,  that  a  letter  written  by  the  lessee  subse- 
quently to  the  memorandum,  referring  to  the 
lessor  by  name,  was  sufficient  to  satisfy  the 
statute.  Wamer  v.  Willington,  8  Drew.  523  ; 
25  L.  J.,  Ch.  662 ;  2  Jur.  (N.B.)  438 ;  4  W.  R. 
531. 

By  a  memorandum  of  agreement  the  plaintiff 
agreed  to  let  a  certain  brickfield  for  five  years, 
*•  the  tenant"  to  pay  a  certain  rent  and  royalty. 
Only  the  name  of  the  plaintiff  appeared  in  the 
body  of  the  agreement,  but  it  was  sold  by  the 
defendant  and  plaintiff : — Held,  that  it  could 
not  be  reasonably  inferred  that  the  defendant 
signed  the  agreement  in  any  other  capacity  than 
that  of  tenant,  and  therefore  so  far  as  regarded 
the  Statute  of  Frauds  the  agreement  was  valid. 
Stokell  V.  Mffeny  61  L.  T.  18— C.  A. 

Property.] — ^An  agreement  for  a  lease,  in  order 
to  be  sufficient  within  the  Statute  of  Frauds, 
must  state  the  property,  the  price  paid,  and  the 
interest  to  be  parted  with.  JDoUing  v.  Eca^iu,  15 
W.  R.  894. 

Term, — Commencement.  ]  — Agreement,  in  sub- 
stance, as  follows : — '^  Proposals  for  letting  the 
M.  &  G.  farms  in  H.,  quantity,  130  acres,  term, 
12  years,  determinable,"  &c.  "  Rent,  162Z.  To 
farm  the  arable  land  upon  the  four-course 
system,"  &c.  **  AH  other  covenants,  except  as 
above  altered,  contained  in  a  draft  lease  dated 
December  Ist,  1824,  granted  by  W.  P.  to  J.  W." 
— "  June  Srd,  1836 :  Agreed  to  the  above  rent, 
provided  the  house  and  buildings  are  put  into 
tenantable  repair  on  a  plan  to  be  mutually  deter- 
mined upon  and  finally  settled  within  one  month 
from  the  above  date."  Though  signed  by  the 
landlord  and  the  party  intending  to  take,  this  is 
not  a  present  demise,  because  the  terms  were 
to  take  effect  only  upon  the  performance  of  a 
condition,  and  it  was  not  ascertained  when  the 
tenancy  was  to  commence.  Doe  d.  Wood  v. 
Clarke,  7  Q.  B.  211 ;  14  L.  J.,  Q.  B.  283  ;  9  Jur. 
426. 

The  following  letter  was  written  by  E.  to  the 
plaintiff  (after  taking  the  defendant  over  a  house 
belonging  to  the  plaintiff) :  "  I  have  at  length 
let  Town  Walls  House,  subject  to  certain  altera- 
tions and  repairs,  at  40Z.  per  annum.  A  list  of 
repairs  I  herewith  send  you.  I  think  they  are 
so  absolutely  necessary  and  reasonable  that  I 
have  at  once  set  Mr.  B.  upon  the  work,  so  as  to 
bind  the  person  who  has  taken  it."  The  defen- 
dant had  previously  offered  to  take  the  house  : — 
Held,  that  the  letter  was  not  such  a  memorandum 
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of  the  bargain  as  to  satisfy  the  4th  section  of  the 
Statute  of  Fraads,  inasmuch  as  it  was  a  mere 
proposal,  and  did  not  specify  the  commencement 
or  the  duration  of  the  term,  so  as  to  amount  to 
evidence  of  a  contract.  Clarhe  ▼.  Fuller,  16 
C.  B.  (N.80  24 ;  12  W.  R.  671. 

A  bill  for  specific  performance  alleged  a  verbal 
agreement  for  the  lease  of  a  house  by  the  plaintiff 
to  the  defendant  for  seven  years  &om  Michael- 
mas, 1870,  followed,  first,  by  a  letter  from  the 
defendant  to  the  plaintiff,  which  did  not  state 
when  the  term  was  to  commence  ;  and  secondly, 
by  another  letter  of  the  defendant  to  the  plaintiff 
in  which,  after  referring  to  the  previous  letter, 
the  defendant  stated  that  he  thought  it  best  to 
say  that  it  was  clearly  understood,  on  his  part, 
that  the  plaintiff  agreed  to  let  the  house  for  seven 
years  from  Michadmas,  1870,  upon  certain  con- 
ditions therein  mentioned,  some  of  which  the 
plaintiff  did  not  admit  to  form  part  of  the  alleged 
verbal  agreement : — ^Held,  that  neither  the  &rst 
letter,  nor  the  two  together,  constituted  a  memo- 
randum in  writing  of  the  alleged  agreement 
suflScient  to  satisfy  the  requirements  of  the 
Statute  of  Frauds.  Nesham  v.  8elhy,  41  L.  J., 
Ch.  178;  L.  B.  13  Eq.  191;  26  L.  T.  146. 
Affirmed,  41  L.  J.,  Ch.  651 ;  L.  R.  7  Ch.  406  ;  26 
L.  T.  668. 

Action  for  specific  performance  of  an  agree- 
ment to  take  a  lease  of  a  house.  In  order  to  take 
the  case  out  of  the  Statute  of  Frauds  the  plaintiff 
rdied  on  a  letter,  written  by  the  defendant,  in 
which  **  the  term  "  was  stated  "  to  be  for  twelve 
years,"  but  the  day  of  the  commencement  of  the 
term  was  not  mentioned  ;  and  in  the  same  letter, 
referring  to  certain  covenants,  the  defendant 
**  suggested  that  they  be  similar  to  those  con- 
tained in  A.'s  lease "  : — Held,  first,  that  there 
sever  was  any  concluded  agreement  between  the 
parties.     Cartwright  v.  Millar,  36  L.  T.  398. 

Held,  secondly,  that  if  there  had  been  an 
agreement,  there  was  no  memorandum  of  the 
agreement,  in  writing,  sufficient  to  satisfy  the 
Statute  of  Frauds,  as  the  commencement  of  the 
term  was  not  stated.    Ih, 

A  memorandum  of  agreement  to  giant  a  lease, 
not  stating  any  time  for  the  commencement  of 
the  lease,  construed  as  an  agreement  for  a  lease 
to  commence  immediately  from  the  date  of  the 
lEgreement,  and  held  sufficient  under  the  Statute 
of  Frauds.  Jaqties  v.  Millar,  47  L.  J.,  Ch.  644  ; 
6  Ch.  D.  163  ;  37  L.  T.  161 ;  26  W.  R.  846. 

An  executory  agreement  for  a  lease  does  not 
satisfy  the  Statute  of  Frauds  imless  it  can  be 
collected  from  it  on  what  day  the  term  is  to 
begin,  and  ^ere  is  no  inference  that  the  term  is 
to  commence  from  the  date  of  the  agreement  in 
the  absence  of  language  pointing  to  that  con- 
clusion. Jaques  v.  Millar  (6  Ch.  B.  163)  over- 
ruled. Marshall  v.  Berridge,  61  L.  J.,  Ch.  329  ; 
19  Ch.  D.  233  ;  46  L.  T.  699  ;  30  W.  B.  93  ;  46 
J.  P.  279— C.  A.  See  also  May  v.  Thomson,  20 
Ch.  D.  705. 

A  lessee,  D.,  wrote  to  his  landlord's  agents, 
asking  for  an  extension  of  his  term  for  twenty- 
one  years  from  the  termination  of  his  present 
lease,  and  offering  a  premium.  The  landlord 
wrote  to  his  agents  declining  B.'s  offer,  but 
adding,  '*  As  the  lease  will  not  run  out  for  the 
next  two  years,  I  think  there  is  plenty  of  time  to 
think  over  the  matter.  However,  if  Mr.  D.  is 
very  urgent,  I  will  consent  to  grant  him  a  lease 
for  twenty-one  years  at  50^  a  year,  and  a  pre- 
mium of  iOOZ."  The  latter  part  of  the  letter  was 
communicated  to  D.,  who  accepted  the  offer  :— 


Held,  that  D.  was  entitled  to  a  lease  for  twenty- 
one  years  at  a  rent  of  501.  a  year,  and  a  premium 
of  lOOZ.,  commencing  from  the  expiratioa  of  his 
existing  lease.     Wood  v.  Aylward,  68  L.  T.  662 

An  agreement  for  a  lease  of  a  public-house^ 
dated  1st  April,  provided  for  a  term  of  three 
years  with  an  option  to  renew  for  another  seven 
years,  and  for  possession  to  be  given  ^*  within  one 
month  from  this  date "  : — Held,  that  the  com- 
mencement of  the  term  oould  be  collected  from 
the  agreement  as  a  whole,  and  that  the  day 
possession  was  given — a  fact  on  which  evidence 
was  admitted — was  the  date  from  which  the 
lease  was  to  commence,  and  consequently  that 
there  was  a  valid  contract  MarifuUl  v.  Ber^ 
ridge  (19  Ch.  B.  233)  discussed  and  appHed. 
Lander  and  Bagley's  Contraet,  In,  re,  61  L.  J.^ 
Ch.  707  ;  [1892]  3  Ch.  41 ;  67  L.  T.  621. 

Where  a  tenant  agreed  to  surrender  an  existing 
lease  in  consideration  of  his  lessors  granting  hinx 
a  new  lease,  but  no  date  was  &ed  for  the 
surrender  or  for  the  commencement  of  the  new 
term,  such  agreement  cannot  be  specificallj 
enforced.  Oxford  Corporation  v.  Crow,  [1893] 
3  Ch.  635  ;  8  R.  279 ;  69  L.  T.  228 ;  42  W.  R. 
200. 

On  the  28th  March,  1894,  the  plaintiff  and 
defendant  signed  a  memorandum  or  agreement, 
by  which  the  defendant  was  to  take  an  under- 
lease of  a  house  on  certain  terms.  The  date  from 
which  the  underlease  was  to  commence  was 
omitted  in  this  agreement,  but  it  was  understood 
by  the  parties,  at  the  time,  that  It  was  to  be  the 
7th  April,  1894.  This  date  was  specifically 
agreed  to  in  writing  by  subsequent  letters : — 
Held,  that  there  was  a  contract  made  on  the  28th 
March,  1894,  sufficiently  evidenced  in  writing  to 
satisfy  the  Statute  of  Frauds.  White  v.  Hom,. 
72  L.  T.  281. 

Where  an  agreement  in  writing  for  a  lease  for 
a  term  of  years  did  not  expressly  state  the  date 
at  which  the  term  was  to  commence,  but  con- 
tained a  reference  to  circumstances  from  which 
such  date  could  be  clearly  ascertained : — Held, 
sufficient  to  satisfy  the  Statute  of  Frauds,  and 
specific  performance  of  the  agreement  was  de- 
creed.   Phelan  v.  Tedeaetle,  16  L.  R.,  Ir.  169. 

The  plaintiff  made  a  proposal  in  writing  to  the 
defendant  as  follows  .--—June  7th,  1886,  to  rent 
same  (i.e.,  licensed  house),  with  fixtures,  &c.,  at 
21.  10s,  a  week.  This  tenancy  to  be  for  two 
years  certain.  The  plaintiff  to  have  the  option 
of  purchase  at  any  time  within  that  term,  at  a 
sum  of  1,200Z.,  to  give  solvent  security  in  the  sum 
of  600Z.  for  the  preservation  of  the  retail  licence 
attached  to  said  premises,  and  for  payment  of 
above  weekly  rent.  The  defendant  accepted  the 
above  proposal  in  the  following  terms  :  —  '*  I 
accept  the  within  proposal,  provided  Mr.  M.  C. 
is  the  security."  An  action  being  brought  by 
the  plaintiff  to  recover  possession  of  the  premises, 
and  for  specific  performance,  the  statement  of 
claim  alleged  that  M.  C.  was  ready  and  willing 
to  become  security,  as  the  defendant  was  aware, 
and  that  the  plaintiff  went  into  possession  of 
the  premises  under  the  proposal  and  continued 
therein  until  the  defendant  resumed  possession. 
The  defendant  pleaded  (inter  alia)  the  Statute 
at  Frauds : — ^Held,  that  the  proposal  and  accept- 
ance did  not  satisfy  the  requirements  of  the 
statute,  as  no  date  was  fixed  expressly  or  by 
reference  from  which  the  term  was  to  run ;  also 
that  the  acceptance  was  conditional,  and  that  as 
performance  of  the  condition  was  not  averred 
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the  documents  could  neither  constitute  a  present 
demise  nor  a  complete  agreement,  entitling  the 
plaintiff  to  specific  peiformance.  White  v. 
McMahm,  18  L.  R.,  Ir.  460. 

An  agreement  in  writing  between  A.  and  B., 
that  on  paying  202.  B.  was  to  get  possession  of  a 
farm  of  land,  and  also  a  lease  for  twenty-one 
years,  at  the  yearly  rent  of  16/.  a  year  ;  and  that 
!b.,  on  giving  up  possession  at  the  end  of  twenty- 
one  years,  having  done  no  injury,  was  to  get  his 
money  returned : — Held,  to  constitute  a  valid 
agreement  for  an  executory  demise  for  twenty- 
one  years  from  the  date  of  the  payment  of  the 
20/.  Brskine  v.  Arm^trofig,  20  L.  R.,  Ir.  296— 
C.A. 


Duration.]  —  One   paper,    referring   to 


another  in  which  the  terms  of  an  agreement  are 
stated,  will  constitute  a  contract  sufficiently 
executed  according  to  the  provisions  of  the 
Statute  of  Frauds ;  but  where  the  first  paper 
was  in  these  words  :  "  I  agree  to  let  the  premises 
in  G.  L.,  containing  three  stables,  &c.,  for  the 
same  rent,  and  subject  to  the  same  conditions 
that  I  hold  them  myself "  : — Held,  that  this 
paper,  even  though  ratified  by  the  proposed 
leasee,  as  it  did  not  state  the  duration  of  the 
term,  did  not  contain  enough  to  constitute  a 
memorandum  of  agreement  sufficient  to  satisfy 
the  statute.  Fitzmaurice  v.  Bayley,  9  H.  L.  Cas. 
78 ;  6  Jur.  (N.s.)  1215  ;  3  L.  T.  69  ;  8  W.  R. 
750. 

ii.  Signature, 

Efsential.] — There  must  be  a  signing,  either 
by  an  actual  signature  of  the  name,  or  something 
intended  by  the  writer  to  be  equivalent  to  a 
signature ;  such  as  a  mark  by  a  marksman. 
Selhy  V.  Selby,  3  Mer.  2  ;  17  R.  R.  1. 

PoBition  of.] — Provided  the  name  is  inserted 
in  an  instrument,  in  such  a  manner  as  to  have 
the  effect  of  authenticating  it,  the  requisition  of 
the  act  with  respect  to  signature  is  complied 
with  and  it  does  not  matter  in  what  part  of 
the  instiniment  the  name  is  found.  Ogilvie  v. 
Foljamle,  3  Mer.  53  ;  17  R.  R.  13.  See  also 
JPropert  v.  Parker^  1  Russ.  &  M.  626. 

The  signature  must  be  inserted  in  such  a 
manner  as  to  govern  or  have  the  effect  of  authen- 
ticating the  whole  instrument.  CaUm  v.  Caton^ 
36  L.  J.,  Ch.  886  ;  L.  R.  2  H.  L.  Cas.  127  ;  16 
W.  R.  1. 

The  mere  circumstance  of  the  name  of  the 
party  being  written  by  himself  in  the  body  of  a 
memorandum  of  agreement  for  a  lease  will  not 
constitute  a  signature  within  the  meaning  of 
the  statute.  Stokes  v.  Moore^  1  Cox,  219  ;  1  R.  R. 
24. 

Peneil.] — See  Ltuias  v.  Jamss^  7  Hare,  410; 
18  L.  J.,  Ch.  329  ;  13  Jur.  912. 

Authority  of  Solicitor.] — Negotiations  having 
commenced  between  the  plaintiff  and  the  defen- 
dant respecting  a  lease  of  a  house  by  the  plaintiffs 
to  the  defendant,  they  forwarded  a  draft  lease, 
which  defendant  sent  to  his  solicitors,  intimating 
that  he  would  leave  the  matter  in  their  hands. 
After  a  correspondence  between  the  solicitors  of 
each  party  with  reference  to  the  terms  of  the 
lease,  the  defendant's  solicitors  wrote  to  the 
plaintiffs'  solicitors,  "We  have  just  seen  our 
client,  and   have  altered   this  draft    lease  in 
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accordance  with  his  instructions.  We  trust 
there  will  be  now  no  impe<liment  to  prevent  an 
early  completion  ;  and  we  shall  be  glad  to  receive 
the  draft  as  soon  as  3'ou  can,  that  we  may  engross 
the  counterpart.  R.  A:  B."  To  this  the  plain- 
tiffs'  solicitors  replied  by  letter,  forwaniing  the 
draft  and  engrossment  of  lease  and  counter|>art. 
claiming,  as  solicitors  to  the  lessors,  to  be 
entitled  to  engross  both  at  the  expense  of  the 
lessee,  and  requesting  the  defendants'  solicitors, 
when  they  bad  compared,  to  return  the  engross- 
ments of  the  lease  and  counterpart,  when  they 
(the  plaintiffs'  solicitors)  would  be  prepared  to 
exchange.  The  defendants'  solicitors  objected  to 
this,  the  negotiation  went  off,  and  the  plaintiffs, 
having  brought  an  action  against  the  defendant 
for  the  breach  of  an  agreement  to  accept  a  lease 
on  terms  previously  agreed  upon  : — Held,  that 
there  was  no  evidence  of  an  authority  from  the 
defendant  to  his  solicitors  to  sign  an  agreement 
to  accept  a  lease  on  terms  previously  agreed 
u{)on  ;  and  that,  supposing  there  had  been  such 
authority,  the  letter  of  the  defendants'  solicitors 
was  only  a  proposal,  which  was  not  accepted  in 
its  entirety,  the  claim  to  engross  the  counterpart 
lease  being  a  substantial  part,  and  not  a  conse- 
quence of  the  agreement,  and  that  therefore  there 
was  no  signed  agreement  or  memorandum  thereof 
to  satisfy  the  4th  section  of  the  Statute  of  Frauds. 
Forster  v.  Rowland,  30  L.  J.,  Ex.  396  ;  7  H.  &  N. 
103  ;  7  Jur.  (N.S.)  998. 

A  person,  who  w&s  in  treaty  for  taking  the 
lease  of  a  house,  stated,  in  a  letter  to  the  owner, 
that  he  had  authorised  his  solicitors  to  settle  the 
terms  of  the  agreement.  They  subsequently  sent 
the  owner  a  draft  agreement,  signed  by  them, 
stating  that  its  provisions  were  approved  by  their 
client,  who  afterwards  refused  to  sign  or  acknow- 
ledge it : — Held,  in  a  suit  for  specific  perform- 
ance, that  the  solicitors  were  agents  in  what  they 
did,  and  that  a  defence  under  the  Statute  of 
Frauds  failed.  Also,  that  an  alteration  made  by 
the  owner  in  the  terms  of  the  agreement,  but  not 
insisted  on  by  him,  did  not  vitiate  the  contract. 
Jolliffe  V.  Blumherg,  19  W.  R.  784. 

Of  Agent's  Clerk.]— A.  is  a  tenant  for  life, 
with  a  power  to  lease  by  deed,  duly  execute<l 
under  her  hand  and  seal,  reserving  the  best 
yearly  rent.  Plaintiff  enters  into  possession,  and 
expends  money  in  building,  under  an  agreement 
for  a  lease  evidenced  only  by  the  memorandum 
in  writing,  entered  in  the  book  of  A.'s  authorised 
agent,  signed  not  by  the  agent  himself,  but  by 
his  clerk,  although  in  evidence  to  have  been 
approved  by  him,  and  according  to  the  usual 
course  of  business.  A.  dies,  and  on  a  bill  for 
specific  performance  against  the  remainderman  : 
—Held,  first,  not  sufficient  agreement  in  writing ; 
secondly,  the  plaintiff  not  entitled  to  compensa- 
tion from  A.'s  representatives  for  money  laid  out 
by  him  on  the  faith  of  the  alleged  agreement. 
Blore  V.  SuUo7i,  3  Mer.  237  ;  17  R.  R.  74. 

After  Death  of  Prineipal.] — After  some  nego- 
tiations, a  landlord,  by  his  agent,  stated,  in  a 
letter  to  the  tenant,  the  terms  on  which  he  would 
renew  his  lease,  but  added,  he  would  expect  an 
answer  within  a  month.  The  landlord  died 
seven  days  afterwards,  and  on  the  following  day 
the  tenant  and  agent,  both  of  whom  were  then 
ignorant  of  the  death,  met,  and  the  tenant  signed 
his  acceptance  of  the  terms  : — Held,  that  there 
was  no  binding  contract.  Carr  y.  Levingtdony 
35  Beav.  41. 

24 
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See  further  Conteact,  ante,  voL  iv.,  cols.  32 
et  seq. 

iii.  Connected  Document*,  \ 

A  tenant  applied  to  the  landlord's  solicitors  as  , 
to  the  renewal  of  his  lease.      The  solicitors  sent ' 
him  a  report  by  a  surveyor,  who  recommended 
the  granting  a  lease  for  fourteen  years  at  a  given  | 
rent  if  certain  repairs  were  done  by  the  tenant. 
The  tenant  wrote  back  assenting  to  the  repairs 
and  rent,  but  asking  for  a  term  of  twenty-one 
years.    No  final  agreement  was  come  to,  but 
some  months  afterwards,  a  negotiation  having 
proceeded   between    the    tenant   and    landlord  | 
without  the  intervention  of  the  solicitors,  the 
landlord  wrote  a  letter  promising  the  tenant  a  I 
lease  for  fourteen  years  "  at  the  rent  and  terms 
agreed  upon,"  to  which  the  tenant  wrote  back 
an  unqualified  acceptance  : — Held,  that  parol 
evidence  was  admissible  to  connect  the  report 
and  the  tenant's  previous  letter  with  the  subse- 
quent letters ;  and  that,  it  being  conclusively 
established  that  there  had  never  l)een  any  other 
rent  or  terms  agreed  upon  than  those  mentioned 
in  the  report,  there  was  a  sufficient  memorandum 
in   writing   to  satisfy  the   Statute   of   Frauds. 
Baumnnn  v.  Jarne*^  L.  R.  3  Ch.  508  ;  18  L.  T. 
424  ;  16  W.  R.  877. 

The  report  provided  for  the  tenant  doing ' 
certain  specified  works  and  "  other  works  "  upon 
the  property,  and  estimated  the  expense  from  i 
150Z.  to  200Z,  The  specified  works  being  such  as , 
must  evidently  cost  nearly  that  sum : — Held, ' 
that  there  was  no  such  uncertainty  as  to  prevent ' 
specific  performance,    /ft.  ' 

The  person  entitled  to  the  reversion  in  fee  of  | 
a  house,  expectant  upon  a  term  vested  in  a  lessee,  \ 
who  had  demised  the  premises  for  a  portion  i 
of  his  term  to  a  sub-lessee,  agrees  by  one  letter 
to  grant  that  sub-lessee  an  extension  of   lease 
at  a  certain  yearly  rent,  and  in  another  letter  | 
fixes  a  time  when    the   term,  which   he  thus 
proposes  to  grant,  is  to  expire  : — Held,  a  valid 
agreement  within  the  Statute  of  Frauds,  and 
under  it  the  sab-lessee  has  a  right   to  a  lease 
which  shall  commence  from    the  expiration  of , 
the  existing  term.      Verlander  v.   Qtddj  Turn. 
&  R.  352. 

The  defendant  entered  into  a  verbal  agreement 
with  the  plaintiff  to  grant  him  the  lease  of  a 
house  for  a  term  of  years.  A  draft  for  the  pro- 
posed lease  was  furnished  by  the  plaintiffs 
solicitor  to  the  defendant's  solicitors,  and  re- 
turned by  them  approved  of  on  behalf  of  the 
defendant.  The  defendant  subsequently  wrote 
a  letter  to  the  plaintiff  complaining  that  the 
lease  had  not  been  engrossed.  Upon  the  defen- 
dant declining  to  carry  out  the  agreement,  the 
plaintiff  applied  for  a  decree  for  specific  perform- 
ance : — Hekl,  that  the  letter  contained  a  sufficient 
reference  to  the  draft  of  the  lease  to  admit  parol 
evidence  to  shew  that  there  was  such  a  draft,  and 
thus  to  connect  the  draft  with  the  letter  signed 
by  the  defendant :  and  that  these  papers  so  con- 
nected constituted  a  sufficient  writing  to  satisfy 
the  requirements  of  the  Statute  of  Frauds. 
Oraiff  V.  ElUoif,  15  L.  R.,  Ir.  257. 

Specific  perfoiTuancc  of  an  agreement  for  a , 
lease  decreetl  against  the  owner  of  the  estate,  I 
though  not  originally  binding  on  him,  he  having  | 
by  a  letter  subsequently  written  constituted  it 
an  agreement,  V)y  which,  under  the  provisions  of 
the  Statute  of  Frauds,  he  was  bound.    Powell  v. 
Dillon,  2  Ball  is.  B.  416. 


iv.  WJiot  Doeuments  am<mnt  to. 


Indonament  on  Draft  Lease.] — An  indorse- 
ment on  the  draft  of  a  lease  signed  by  the  leasee, 
and  stating  that,  as  circumstances  prevented 
him  from  performing  his  agreement,  he  wished 
the  lessor  to  let  the  premises,  will  satisfy  the 
statute.    Shippey  v.  Derrisan,  5  Esp.  190. 

Draft  oorreoted  bj  Counsel.] — A.,  by  parol, 
agrees  with  B.  for  a  lease,  which  is  drawn  and 
then  perused  and  corrected  by  his  counsel,  and 
afterwards  engrossed  and  executed  by  B.  Whether 
this  is  within  the  Statute  of  Frauds.  Zowther  v. 
CariU,  1  Vem.  221. 

Steward's  Xntry.l — The  bare  entry  of  a 
steward  in  his  lord's  contract-book  with  his 
tenants  is  not  an  evidence  of  itself  that  there  is 
an  agreement  for  a  lease  between  the  lord  and 
tenant,  so  as  to  bring  it  within  the  Statute  of 
Frauds.  Charlewood  v.  Bedford  (^Duhe\  1  Atk. 
497. 

Where  therefore  a  steward  and  land  agent, 
whose  powers  were  specially  limited,  had  in 
the  absence  of  the  owner  entered  into  a  written 
agreement  with  a  farmer,  to  grant  him  a  lease 
for  twelve  years,  but  without  communicating 
to  him  the  fact  that  his  power  was  specially 
limited  : — Held,  that  the  agreement  did  not  bind 
the  owner.    Ih. 

Bntry  in  Bent  Boll.] — R.  agreed  to  become 
tenant  of  certain  premises  to  one  S.,  who 
instructed  an  agent,  J.,  to  prepare  a  lease.  J. 
caused  his  clerk  to  make  an  entry  in  his  rent-roll 
of  "lease  for  200  years,  from  25th  March,  1880  ; 
yearly  rent  lOOZ."  S.  died,  and  the  lease  was 
never  made  ;  but  R.  went  into  possession,  and 
expended  3,000Z.  on  the  premises : — Held,  a 
sufficient  agreement  for  a  lease,  and  specific 
performance  was  decreed.  Sullivan's  Eitate^  In 
re,  23  L.  R.,  Ir.  255. 

Letter  of  Agent — ^Answer  in  Chanoery.] — A., 

having  agreed  by  parol  to  grant  a  lease  to  B., 
the  lease,  as  agreed  upon,  was  engrossed.  A. 
was  afterwards  inducea  not  to  grant  the  lease, 
and  his  agent  wrote  to  B.,  informing  him  that  A. 
had  gone  away  "  without  executing  the  lease," 
and  that  the  matter  must  stand  over ;  and  in 
another  letter  A.'s  agent  wrote  declining  to  carry 
out  "  the  agreement  to  grant  a  lease  which  your 
client  alleges  he  has  entered  into."  The  answer 
in  the  suit  admitted  the  parol  agreement  and 
the  engrossment  of  the  lease,  but  in.si8ted  on  the 
Statute  of  Frauds : — Held,  that  neither  the 
expressions  used  in  the  letters  of  A.'s  agent,  nor 
the  answer  in  the  suit,  constituted  a  memo- 
randum of  the  contract  in  writing  within  the 
Statute  of  Frauds.  Jackson  v.  Oglander,  2 
H.  &  M.  465  ;  13  L.  T.  16  ;  13  W.  R.  936. 

V.  Congtriiction, 

When  Conditional.] — The  following  words  in 
an  agreement  for  letting  do  not  create  a  condi- 
tion : — "  A.  (the  tenant)  hereby  agrees  that  he 
will  not  underlet  the  premises  without  the  con- 
sent in  writing  of  the  landlord."  Shaw  v.  Cbffiny 
14  C.  B.  (N.8.)  372. 

Bent  —  Whether   Payable    before   End    of 

Year.] — "  Memorandum  of  an  agreement  entered 
into  this  31st  of  January,  1840,  between  R.  of 
the  first  part,  and  T.  of  the  other  part.    The  said 
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T.  hereby  agrees  to  become  the  tenant  of  the 
farm  G.  at  the  castomarj  time  of  entry  under 
the  following  conditions,  viz.,  that  the  sum  of 
260Z.  annual  rent  shall  be  paid  at  the  usual  time 
for  the  house,  premises  and  lands,  as  agreed 
upon ;  and  the  said  R.  agrees  to  lay  out  in 
improvements  and  alterations  of  the  farmhouse 
iind  new  sheds  a  sum  not  exceeding  200/.,  with 
the  understanding  that  spars  for  rafters  should 
be  fdund  from  the  estate  ;  cartage  for  all  materials 
■except  stones  for  walls  to  be  done  or  found  by  T. 
(Signed)  R.  and  T."  : — Held,  the  meaning  of  this 
agreement  was  not  that  the  rent  should  become 
payable  at  the  end  of  the  year  from  the  day  of 
-entry,  but  that  the  contemporaneous  or  subse- 
quent conduct  of  the  parties  might  be  adduced 
to  shew  that  they  intended  the  rent  to  become 
payable  at  an  earlier  date.  Gore  v.  Lloyd^  13 
L.  J.,  Ex.  366  ;  12  M.  &  W.  463. 

3.  Damaobs  or  Compensation  on  Bbeach. 

LeHor  not  granting  LeMe.] — To  an  action  for 
breach  of  a  contract  to  grant  the  plaintiff  a  good 
and  valid  lease,  the  defendant  pleadedpayment 
into  court,  and  no  damages  ultra  : — Held,  that 
the  plaintiff  might  recover  damages  beyond  his 
expenses,  for  the  loss  he  had  sustained  by  reason 
-of  the  non-performance  of  the  contract.  Rohittton 
V.  Ilarman,  1  Ex.  850 ;  18  L.  J.,  Ex.  202. 

Held,  also,  that  evidence  to  shew  that  the 
plaintiff  knew  the  defendant  had  no  title  was 
inadmissible,  after  the  plea  of  payment  into 
court,  which  arlmitted  the  contract.    Ih, 

Oranting  Leaie  to  Another.] — A.  agreed  with 
B.  to  grant  the  latter  a  lease  of  a  house  as  soon 
as  he  became  possessed  thereof,  to  bear  date  from 
the  21st  December,  182.5,  for  fourteen  or  twenty- 
one  years.  At  the  date  of  the  agreement  the 
house  was  under  a  lease  which  would  not  expire 
till  Midsummer,  1827,  the  legal  estate  being  in 
trustees,  first  to  pay  debts,  and  secondly,  to  pay 
an  annuity  to  T.,  and  subject  thereto  to  the  use 
•of  A.,  if  he  attained  twenty-four.  In  June,  1825, 
after  A.  had  attained  twenty-four,  but  before  the 
outstanding  lease  expired,  he  and  the  trustees 
joined  in  a  fresh  lease  to  C.  for  twenty-three 
years  : — Held,  that  A.  was  liable  to  an  action 
before  the  expiration  of  the  lease,  which  would 
not  be  out  until  Midsummer,  1827,  but  that  the 
measure  of  damages  would  only  be  the  value  of  a 
lease  for  so  much  of  the  term  as  upon  a  calcu- 
lation of  the  probable  period  of  the  annuitant's 
death  would  be  likely  to  be  subsisting  at  the 
arrival  of  that  period.  Ford  v.  Tdeij,  9  D.  &  R. 
443  ;  6  B.  &  C.  325  ;  5  L.  J.  (O.S.)  K.  B.  169  ;  30 
R.  R.  339. 

Former  Term  still  Eziatent.] — By  an  agree- 
ment between  A.  and  B.,  reciting  that  B.  had, 
as  he  was  advised  and  believed,  legally  and 
effectually  put  an  end  to  a  lease  granted  to  C, 
of  a  farm,  by  entry  thereon  under  a  jwwer  therein 
contained,  by  reason  of  the  .bankruptcy  of  C,  and 
that  B.  haid  agreed  to  grant  a  lease  of  the  farm  to 
A.  for  twenty-one  years,  at  the  same  rent  as  the 
same  had  been  held  by  C.  ;  it  was  agreed,  that  B. 
should  grant,  and  A.  accept,  a  lease  at  a  certain 
rent,  payable  quarterly  ;  the  lease  to  commence 
on  the  29th  of  September,  1844,  if  B.  could  then 
legally  make  and  execute  the  same,  or  so  soon 
after  as  he  should  be  in  a  situation  to  grant  the 
same  ;  that  such  lease  should  contain  the  same 
'Covenants  as  the  lease  to  C. ;  and  that  A.  should 


pay  to  B.,  on  |K>s8e88ion  being  delivered  to  him, 
500Z.  as  a  premium  for  the  lease  so  to  be  granted. 

A.  was  let  into  possession,  and  occupied  the  farm 
for  about  two  years,  paying  the  rent ;  and  he 
also  within  that  time  paid  B.  250/.,  in  part  of 
the  500/.  premium  ;  but  the  fiat  against  C. 
having  been  superseded,  B.  was  unable  to  grant 
the  lease  to  A.  A.  thereupon  brought  an  action 
for  the  breach  of  contract,  alleging  in  his  declara- 
tion, that  he  had  always  been  re^y  and  willing 
to  accept  a  lease  : — Helil,  that  the  recital  in  the 
agreement,  and  proof  of  a  declaration  made  by 

B.  that  C.'s  lease  was  void  and  good  for  nothing, 
were  primH  facie  evidence  as  against  B.  that  he 
had  power  to  grant  the  lease,  but  that  it  appear- 
ing also  by  the  recitals  in  the  agreement  that 
the  lease  to  C.  was  supposed  to  be  void  by  reason 
of  C.'s  bankruptcy,  such  primft  facie  case  was 
rebutted  by  proof  of  the  supersedeas  of  the  fiat 
against  C,  and  consequently  that  B.  was  entitled 
to  the  verdict  upon  an  issue  as  to  his  ability  to 
grant  the  lease.  WrigU  v.  ColU,  8  C.  B.  150 ; 
19  L.  J.,  C.  P.  60  ;  13  Jur.  1056. 

Held,  also,  that  A.  was  entitled  to  recover  back 
the  250/.  as  money  paid  upon  a  consideration 
which  had  failed.    1  o. 

An  agreement  for  a  tenancy  in  these  terms, 
"Mr.  T.  engages  to  complete  the  whole  work 
necessary  by  the  14th  June  next."  Then 
followed  an  enumeration  of  the  matters  to  be 
done  by  T. ;  and  the  agreement  concluded,  "  In 
consideration  of  these  conditions  being  fulfilled, 
Mr.  M.  engages  to  take  the  bouse.  No.  51,  B. 
park,  for  three  years,  at  the  annual  rent  of  130/., 
to  be  paid  quarterly.  Rent  to  begin  from 
Midsummer  next " : — Held,  that  the  completion 
of  the  *'  work  necessary  "  by  the  day  named  for 
that  purpose  was  a  condition  precedent  to  the 
landlord's  right  to  sue  M.  for  not  becoming 
tenant.  Tidey  v.  Mollett,  16  C.  B.  (N.S.)  298  ; 
33  L.  J.,  C.  P.  235  ;  10  Jur.  (N.8.)  800;  10  L.  T. 
380  ;  12  W.  R.  802. 

Lessor  having  different  Interest — Improve- 
ments.] — A.  entered  into  possession  of  premises 
under  an  agreement  with  B.,  under  which  he 
was  to  hold  them  as  tenant  for  two  years,  at  the 
yearly  rent  of  50/.,  with  liberty  to  make,  at  his 
expense,  such  alterations  in  and  additions  to  the 
premises  as  he  might  think  proper,  the  same 
being  improvements,  and  A.  to  have  the  option 
of  purchasing  the  premises  at  any  time  during 
the  two  years  for  600/.,  "it  being  understood 
between  the  parties  that  B.  was  possessed  of  the 
premises  for  his  own  life  and  the  life  of  C,  and 
of  the  survivor  of  them."  It  being,  however, 
discovered  that  B.  had  not  the  precise  interest 
mentioned  in  the  agreement,  A.  brought  an 
action  to  recover  damages  for  the  breach  of  con- 
tract, and  also  compensation  for  the  money 
expended  by  him  in  improvements  : — Held,  that 
he  was  only  entitled  to  recover  the  value  of  the 
proposed  lease,  and  not  the  value  of  the  improve- 
ments. Worth  ington  v.  Warrington^  8  C.  B.  134  ; 
18  L.  J.,  C.  P.  350. 

Kot  giving  Lessee  Possession.] — ^A  party  who 
lets  premises  agrees  to  give  possession,  and  if  he 
fails  to  do  so  the  lessee  may  recover  damages 
against  him,  and  is  not  driven  to  bring  an  eject- 
ment against  a  wrongful  occupier  who  refuses  to 
(luit.  Coe  V.  Chii/,  5  Bing.  440  ;  3  M.  &  P.  57  ; 
7  L.  J.  (0.8.)  C.  P.  162  ;  30  R.  R.  699. 

By  an  agreement  in  writing,  the  defendii»*' 
agreed  to  let  to  the  plaintiff  premises  for 
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term  of  one  year  from  the  29th  September,  1854, 
and  so  on  from  year  to  year  so  long  as  the  parties 
should  agree  : — Held,  that  there  was  an  implied 
contract  on  the  part  of  the  defendant  to  give  the 
plaintiff  possession  of  the  premises.  Jinks  y. 
Edwards,  11  Ex.  776 ;  4  W.  R.  303. 

The  plaintiff  agreed  in  writing  to  take  of  the 
defendant  a  farm  at  a  yearly  rent,  the  plaintiff 
paying  all  rates  and  taxes,  and  agreeing  to  keep 
the  buildings  in  repair,  the  defendant  agreeing  to 
find  bricks,  &c.,  for  such  lepairs,  and  to  lay  out  a 
sum  of  money  in  repairs, ''  the  tenancy  to  com- 
mence from  the  29th  of  September  next,  for  a 
term  of  eight  years,  subject  to  a  lease,"  to  be 
drawn  up  by  the  defendant's  solicitor  : — Held, 
no  breach  of  this  agreement,  that  the  defendant 
did  not  before  or  on  the  29th  of  September,  or  at 
any  time  subsequently,  give  to  the  defendant 
possession  of  the  farm,  or  enable  him  to  enter 
thereon.  Drury  y.  Alacnamara^  5  El.  &.  Bl.  612  ; 
25  L.  J.,  Q.  B.  5  ;  1  Jur.(N.S.)  1163  ;  4  W.  R.  60. 

Agreement  to  enter  into  Agreement — 
Damages.] — An  agreement  was  made  between 
W.  and  F.,  that  W.  would  enter  into  an  agree- 
ment with  O.  for  a  lease  at  a  certain  rent  for 
such  term  and  subject  to  such  covenants  as  0. 
should  approve,  and  would  accept  such  lease  and 
execute  a  counterpart : — Held,  that  F.  was 
entitled  to  recover  damages  from  W.  for  breach 
of  the  agreement  between  them.  Foster  v. 
Wheeler,  67  L.  J.,  Ch.  871  ;  38  Ch.  D.  130  ;  59 
L.  T.  15  ;  37  W.  R.  40— C.  A. 

Inquiry  bj  Landlord  as  to  Sufficiency  of 
Tenant—Question  for  Jury.] — If  an  agreement 
to  let  certain  apartments  and  fixtures  be  delivei*ed 
over  after  signature,  with  an  understanding  that 
the  result  shall  be  subject  to  the  landlord's 
inquiries  as  to  the  sufficiency  of  the  tenant,  in 
an  action  for  not  performing  the  agreement,  it 
is  a  question  for  the  jury  to  say,  whether  the 
answer  given  by  the  parties  referred  to  was  not 
sufficient  to  satisfy  the  condition,  notwithstand- 
ing the  landlord  has  deemed  them  insufficient, 
and  refused  to  permit  the  tenant  to  enter, 
semble.     Ward  v.  Smith,  11  Price,  19. 

In  Action  for  Specific  Performance  —  Lease 
decreed  for  Less  than  agreed  Term.] — Under 
special  circumstances,  the  plaintiffs,  who  had 
entered  into  an  agreement  with  the  defendants 
for  a  lease  of  thirty-one  years,  were  decreed  to 
accept  a  legal  lease  for  twenty-one  years  and 
a  covenant  for  a  further  term  of  ten  years  with 
compensation  for  the  difference  in  pecuniary 
value.  Although  the  bill  was  framed  with  a 
view  to  a  different  relief,  yet  inasmuch  as  upon 
the  whole  statement  of  the  bill  such  ap{)eared 
to  be  the  equity  between  the  parties,  the  court, 
in  order  to  avoid  future  litigation,  made  the 
decree  accordingly,  under  the  prayer  for  general 
relief.  Hanhury  v.  Zickjield,  2  MyL  &  K.  629  ; 
3  L.  J.,  Ch.  49. 

In  1863  C,  being  tenant  for  life  of  fisheries* 
(subject  to  a  lease,  made  in  1811,  which  would 
expire  in  1872),  agreed  to  grant  to  L.  a  lease  of 
a  portion  of  those  fisheries,  to  commence  on  the 
expiration  of  the  lease  of  1811,  and  to  be  for  the 
term  of  three  lives,  or  thirty-one  years.  It  sub- 
sequently appeared  that  C.  had  no  power  to 
lease  for  any  time  beyond  his  own  life,  and  he 
declined  to  fulfil  his  agreement;  but  offered 
to  grant  a  lease  for  his  own  life,  but  without 
compensation.    L.  filed  a  petition  for  specific 


performance  of  the  agreement,  or  for  such  a 
lease  as  C.  could  legaUy  execute,  and  for  com- 
()ensation.  The  court  decreed  that  C.  should, 
so  far  as  was  possible,  specifically  perform  the 
agreement,  and  should  give  compensation  for 
any  difference  in  value  between  the  terms  which 
he  had  agreed  to  grant  and  that  which  his 
leasing  power  enabl^  him  to  grant.  Leslie  v. 
CrommMin,  Ir.  R.  2  Eq.  134. 


Building  Stipulations.] — An  agreement 


for  a  lease  of  premises,  containing  a  stipula- 
tion that  the  lessees  should  execute  certain 
building  works,  and  that  the  lessors  should 
advance  1,000Z.  on  mortgage  to  a  limited  com- 
pany, was  executed  by  the  directors  and  secretary 
of  the  company  as  lessees.  The  money  was 
advanced,  and  the  lessor  had  in  correspondence 
treated  the  company  as  liable  to  perform  the 
stipulations  of  the  agreement,  and  evidence  was 
given  that  the  directors  and  secretary  were 
trustees  of  the  benefit  of  the  agreement  for  the 
company  : — Held,  nevertheless,  that  the  directors 
and  secretary  who  signed  the  agreement  were 
personally  liable,  and  decree  made  for  specific 
performance  of  the  agreement  to  take  a  lease, 
but  specific  performance  of  the  building  stipula- 
tions refus^,  and  an  inquiry  as  to  damages 
granted  in  respect  thereof.  Kay  v.  Johnson,  2 
Hem.  &M.  118. 


Delay — Loss  of  Trade.]— The   plaintiff 


agreed  with  the  defendant  to  take  a  lease  of 
premises  belonging  to  the  defendant  for  the 
purpose,  as  the  defendant  knew,  of  carrying  on 
a  trade  which  the  plaintiff  was  about  to  com- 
mence. In  consequence  of  his  wilful  refusal  to 
fulfil  his  agreement,  the  plaintiff  was  unable  for 
fifteen  weeks  to  commence  his  trade : — Held, 
that,  in  addition  to  judgment  for  specific  per- 
formance of  the  agreement,  damages  must  be 
awarded  in  respect  of  the  loss  of  profits  from 
his  trade  during  the  fifteen  weeks ;  and  250/. 
damages  were  awarded.  Jaqtu;s  v.  Millar,  47 
L.  J.,  Ch.  544  ;  6  Ch.  D.  163  ;  37  L.  T.  161 ;  25 
W.  R.  846. 


Kot  Building  House.] — ^A  plaintiff  agreed 


to  grant  a  lease  to  the  defendant  when  and  as 
soon  as  he,  the  defendant,  should  have  built  a 
new  house  on  the  land  ;  and  the  defendant  agreed 
to  accept  such  lease  when  required,  and  by  a 
certain  day  to  pull  down  an  old  house  standing 
on  the  laud,  and  build  a  new  one  on  the  site  : — 
Held,  that  the  21  &  22  Vict.  c.  27,  applied,  and 
that  the  plaintiff  was  entitled  to  damages  for 
the  nonbuilding  of  the  house,  and  to  specific 
performance  of  the  contract  to  accept  the  lease. 
Soames  v.  Edge,  1  Johns.  669. 


Kot  making  Alterations  and  Bepairs.] — 


A.  agreed  to  grant  to  B.  a  lease  of  a  public-house, 
and  to  make  and  form  therein  a  spirit  vault,  and 
put  in  plate-glass  windows,  and  do  everything 
therewith  necessary  at  his  own  expense,  and 
paint  new  the  outside  of  all  the  woodwork,  as 
well  as  put  the  slates,  chimney-pots  and  roofing 
in  thorough  repair.  A  decree  directing  specific 
performance  of  the  agreement  to  grant  the  lease, 
and  directing  an  inquiry  as  to  damages  for  the 
nonpei-formance  of  the  agreement  with  respect 
to  the  vault,  windows,  painting  and  repairs,  was 
affirmed  on  appeal.  Middleton  v.  Oreenioood,  2 
De  G.  J.  &  S.  142  ;  3  N.  R.  694  ;  10  Jur.  (N.8.> 
360  ;  10  L.  T.  149. 
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Aeoovnt  of  Bentf  and  Profits — LoMoe 

footed.] — Bill  for  specific  performance  of  an 
agreement  for  a  lease  for  twenty-one  years,  and 
for  an  account.  It  appeared  that  the  defendant 
held  the  lands  for  one  life,  that  the  agreement 
was  executed  by  the  agent  of  the  defendant, 
and  possession  given  under  it,  and  money 
expended  in  improvements,  but  the  defendant 
swore  that  the  agent  had  no  authority  from 
her  to  do  so.  There  was  also  evidence  of  her 
having  subsequently  recognised  the  agreement, 
and  promised  to  execute  a  lease  pursuant  thereto. 
It  appeared  that  a  civil  bill  ejectment  was 
served  upon  the  plaintiff,  and  another  upon  two 
of  his  under-tenants  ;  the  former  was  dismissed, 
but  the  latter  being  undefended,  a  decree  was 
obtained  thereon,  under  which  he  was  turned 
out  of  possession.  In  about  three  years  after- 
wards this  bill  was  filed.  Pending  the  pro- 
ceedings, the  cestui  que  vie  in  the  defendant's 
lease  died  : — Held,  that  the  plaintiff  was  entitled 
to  an  account  of  the  rents  and  profits  of  these 
lands  which  the  defendant  had  received,  or  which, 
without  wilful  default,  she  might  have  received 
from  the  day  of  the  execution  of  the  civil  bill 
decree,  up  to  the  day  of  the  death  of  the  cestui 
que  vie.  Callaghan  v.  Pepper^  2  Ir.  Eq.  R. 
399. 

Semble,  in  this  case  the  court  would  decree 
a  specific  peiformance,  if  the  defendant's  interest 
had  not  expired.    lb. 


Landlord  haying  only  partial  Interest — 


Abatement.] — By  a  memorandum  in  writing, 
defendant  agreed  to  let,  and  plaintiffs  agreed  to 
take,  business  premises  for  one  year,  with  an 
option  for  plaintiffs  at  the  end  of  the  year  to 
have  a  lease  for  seven,  fourteen  or  twenty-one 
years.  Plaintiff,  having  gone  into  possession 
under  the  agreement,  and  having  laid  out  money 
in  alterations,  at  the  end  of  the  year  gave  notice 
of  their  intention  to  exercise  the  option,  but 
when  the  defendant's  title  came  to  be  investigated 
it  was  found  that  she  was  possessed  of  only  a 
moiety  of  the  premises,  the  other  moiety  being 
vested  in  her  son,  a  minor.  The  defendant  was 
•decreed  to  perform  specifically  so  much  of  the 
contract  as  she  was  able  to  perform,  with  an 
abatement  of  one  moiety  of  the  rent.  An  inquiry 
ibs  to  damages  was  refused,  there  being  no 
evidence  that  the  plaintiffs  had  sustained  any 
damage.  Burrow  v.  Scammell.,  61  L.  J.,  Ch.  296  ; 
19  Ch.  D.  176  ;  45  L.  T.  606  ;  30  W.  R.  310 ;  46 
J.  P.  135. 


Where  Lessor  has  no  Leasing  Power.] — 


See  Franklinjshl  v.  liall^  post,  col.  786. 

4.  Specific  Perfobmance. 
A.  Contract  when  Conelnded» — See  supra,  1. 

b.  Parol  Variation. 

Alleged  bj  Plaintiff— In  his  own  Fayonr.]— 

Agreement  for  a  lease  of  a  farm,  referred  to  a 
paper  containing  the  teims  ;  bill  for  specific 
performance  according  to  such  clauses  as  had 
been  read  to  the  plaintiff ;  parol  evidence  to 
prove  that  was  refused,  and  the  bill  dismissed. 
JBrodie  v.  St.  Pavl,  1  Ves.  Jun.  326. 

Agreement  in  writing  was  entered  into 
between  landlord  and  tenant,  signed  by  the 
landlord,  for  a  new  lease  to  be  granted  at  any 
time  after  the  completion  of  repairs  to  be  made 


by  the  tenant  with  convenient  speed,  but  blanks 
were  left  for  the  day  of  the  commencement. 
The  repairs  being  completed,  the  landlord 
tendered  a  lease  to  commence  from  that  time, 
and  on  refusal  filed  a  bill ;  the  answer  admitted 
that  the  agreement  was  accepted,  but  insisted 
that  the  new  lease  was  not  to  commence  till  the 
expiration  of  the  old,  and  so  it  was  decreed, 
parol  evidence  being  refused.  Pym  v.  Blackburn^ 
3  Ves.  34. 

Parol  evidence  not  admissible  (in  support  of 
a  bill  for  specific  performance)  to  prove  from 
conversations  before  and  at  the  time  of  signing 
an  agreement  for  a  lease,  that  the  intent  of  the 
parties  was  apparent  from  the  memorandum, 
though  the  same  was  written  by  the  lessee,  and 
the  words  **  clear  of  all  taxes  '*  (which  was  the 
purport  of  the  conversation)  were  omitted  in  the 
memorandum.  Mich  v.  Jackson,  4  Bro.  C.  C. 
514  ;  6  Ves.  334,  n. 

Specific  performance  of  a  written  agreement 
varied  by  writing  decreed ;  not  with  a  variation 
by  parol.  Robson  v.  Collins,  7  Ves.  130  ;  6  R.  R. 
92. 

An  extension  of  the  term  according  to  a 
variation  of  the  agreement,  also  in  writing,  was 
refused  on  the  ground  of  want  of  consideration. 
lb, 

A  suit  for  the  specific  performance  of  an 
agreement  with  a  variation  cannot  be  supported. 
\urse  V.  Seymovr  (^LorS),  13  Beav.  254. 

By  an  agreement  in  writing,  A.  agreed  to 
demise  to  B.  premises  which  were  then  in  lease 
to  C,  and  B.  undertook  to  procure  a  surrender 
of  the  existing  lease  from  C,  and  to  accept 
the  new  lease.  C.  having  afterwards  refused  to 
surrender,  A.  filed  a  bill  against  6.  for  specific 
performance,  with  a  modification  : — Held,  upon 
demurrer,  that  the  bill  could  not  be  sustained. 
Beeston  v.  Stvtely,  27  L.  J.,  Ch.  156 ;  6  W.  R. 
206. 

An  agreement  to  grant  a  lease  had  been 
executed  by  the  lessor  and  lessee,  in  which  it 
was  stipulated  that  the  lease  should  be  granted 
''  so  far  as  the  lessor  can  grant  the  same."  The 
allegations  in  a  bill  by  the  lessee  were  to  the 
effect  that  the  agreement  was  that  the  lessor 
should  grant  a  lease  in  more  ample  terms  than 
those  which  by  the  written  agreement  he  had 
engaged  to  do  : — Held,  that  the  lessee  could  not 
set  up  the  parol  agreement  against  the  written 
one ;  and  that  if  the  lessee  had  required  pro- 
duction of  the  lessor's  title,  he  would  have  seen 
what  the  powers  of  the  lessee  as  to  granting 
leases  were.  Londondt^ry  (^Marchioness)  v.  Baker, 
3  L.  T.  646. 

A  written  and  signed  agreement  for  a  lease 
from  the  defendant  to  the  plaintiff  was  entered 
into  in  June,  and  possession  was  given  and  rent 
paid.  Afterwards  it  was  discovered  that  there 
were  errors  as  to  the  nature  of  the  tenures  and 
rentals  of  the  property,  and  in  December  a  fresh 
written  and  sign^  agreement  was  entered  into. 
This  was  afterwards  again  varied  by  parol.  A 
bill  by  the  tenant  for  specific  performance  of  the 
varied  agreement  was  dismissed.  Price  v.  Salus- 
bury,  32  Beav.  446.  Affirmed,  32  L.  J.,  Ch.  441  ; 
9  Jur.  (N.S.)  838  ;  8  L.  T.  810— L.JJ.  And  see 
14  L.  T.  110— H.  L. 


In  Favonr  of  Defendant.] — Where  the 


defendant  agreed  in  writing  to  grant  a  plaintiff 
a  lease  at  a  specified  rent  and  for  a  specified 
term,  subject  to  the  same  covenants,  clauses 
and  agreements  as  were  contained  in  an  expiring 
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lease  under  which  he  then  held  the  property, 
and  the  plaintiff  then  filed  a  claim  for  specific 
performance,  stating  the  above  agreement  and 
that  it  was  further  agreed  that  he  should  pay  a 
premium  of  200/.,  which  by  his  claim  he  offered 
to  do  : — Held,  that  this  additional  term  did  not 
render  the  Statute  of  Frauds  a  valid  defence  to 
the  claim.  Martin  v.  Pycroftj  2  De  G.  M.  &  G. 
785  ;  22  L.  J.,  Ch.  94  ;  16  Jur.  1125. 

Where  intended  lessors,  in  executing  an  agree- 
ment for  a  lease,  acted  partly  upon  a  represen- 
tation by  the  lessee  as  to  what  had  taken  place 
between  their  own  solicitor  and  him  in  its  pre- 
paration, and  their  attention  was  immediately 
afterwards  directed  to  the  point  whether  thivS 
representation  was  correct ;  but  they  took  no 
8t«p  to  question  it  for  three  years  afterwards  : — 
Held,  that  the  delay  was  strongly  confirmatory 
of  the  fairness  of  the  tmnsaction.    Ih, 

A.  agreed  to  grant  a  lease  of  a  public-house  to 
B.  upon  certain  terms  ;  in  addition  "the  lessor, 
to  make  certain  alterations  suggested,  and  to 
make  and  form  a  spirit  vault,  and  put  in  plate- 
glass  windows,  and  do  everything  therewith 
necessary  at  his  own  expense,  and  paint  new 
the  outside  of  all  the  woodwork,  as  well  as  put 
the  slates,  chimney-pots  and  roofing  in  thorough 
repair."  B.  by  his  bill  offered  to  waive  the 
performance  of  the  agreement  so  far  as  regarded 
any  alterations  not  specifically  mentioned  there- 
in : — Held,  that  he  was  entitled  to  a  decree  for 
specific  performance,  minus  the  waiver.  Middle- 
ton  V.  Greenwood,  9  L.  T.  572.  See  S.  C,  2  De 
G.  J.  &  S.  142;  3  N.  R.  694;  10  Jui*.  (N.8.) 
350  ;  10  L.  T.  149. 

Alleged  bj  Defendant.] — Specific  performance 
of  an  agreement  in  writing,  for  a  lease  of  sixty 
years,  refused,  upon  parol  evidence  of  an  altera- 
tion stipulated  for  at  the  same  time,  and  upon 
the  faith  of  which  the  party  executed.  Dis- 
tinction between  the  case  of  a  defendant  refusing 
and  a  plaintiff  seeking  the  executitm  of  an 
agreement  under  such  circamstances.  Clarke  v. 
Chant,  14  Ves.  519  ;  9  R.  R.  336. 

S.  agreed  to  grant  to  B.  a  lease  of  the  lands  of 
T.  The  agreement  contained  a  provision  that 
the  lease  should  give  "exclusive  shooting  and 
coursing,  but  not  fishing."  B.  had  previously 
held  T.  under  a  lease  from  S.,  which  contained  an 
express  exception  of  fishing,  fowling  and  shoot- 
ing, and  there  was  evidence  that  S.  bad  intended 
to  retain  the  exclusive  right  of  fishing  in  the 
premises  agreed  to  be  demised  ;  but  S.  had  him- 
self drawn  up  the  agreement : — Held,  that  the 
evidence  of  intention  was  admissible  in  favour 
of  S.,  in  a  suit  instituted  by  B.  for  specific  per- 
formance of  the  agreement ;  and  that  B.  was  not 
entitled  to  specific  performance  of  the  agreement 
without  giving  to  S.  the  exclusive  right  of 
fishing.  Browiw  v.  Sligo  (^MarquU)  10  Ir. 
Ch.  K.  1. 

Specific  execution  of  a  written  agreement  for 
a  lease  decreed  at  the  suit  of  the  tenant,  with 
several  additions  contemporaneously  agreed  on 
by  parol,  set  up  by  the  answer  but  omitted  in 
the  bill,  the  plaintiff  paying  the  costs  of  the  suit. 
Warner  v.  Tliunder,  9  Ir.  Eq.  R.  371. 

The  plaintiff  agreed  to  take  a  lease  of  a  public- 
house  from  a  brewer,  but  the  written  contract 
said  nothing  as  to  the  restnctive  covenants  of  a 
brewer's  lease.  The  plaintiff  instituted  a  suit 
to  obtain  an  unrestricted  lease.  The  restricted 
parol  agreement  being  established  by  extrinsic 
evidence  : — Held,  that  the    bill  must    be  dis- 


missed. The  plaintiff  having  then  elected  to 
take  a  brewer  s  lease,  a  decree  was  made,  the 
plaintiff  paying  the  costs  of  the  suit.  Barnard 
V.  Cave,  26  Beav.  253. 

Upon  a  treaty  for  a  lease  of  a  house,  the  lessor 
sent  to  the  lessee  a  letter,  specifying  the  terms 
on  which  he  would  let  it.  The  lessee  immediately 
took  possession,  but  he  signed  no  contract.  The 
lessor  having  instituted  a  suit  for  specific  per- 
formance, the  lessee  insisted  that,  in  addition  to> 
the  terms  contained  in  the  letter,  the  lessor  had 
verbally  promised  to  put  the  house  into  thorough 
repair  ;  this  the  lessor  denied.  .  The  court  doubted 
whether  the  specific  performance  could  be  en- 
forced, and  gave  the  lessee  the  option,  either  of 
a  decree  for  specific  peif ormance  on  the  terms  of 
the  letter,  or  a  decree  to  deliver  up  possession, 
and  to  pay  an  occupation  rent.  But  if  he  refused 
to  exercise  the  option,  the  court  directed  a  decree 
in  the  latter  bi-a^ch  of  the  alternative.  Chap- 
pell  V.  Gregory,  34  Beav.  250. 

An  agreement  to  grant  a  lease  of  a  house  wa» 
contained  in  three  letters,  which  specified  the 
term  and  the  amount  of  rent,  and  stipulated  that 
the  intended  lessee  was  to  do  all  repairs,  paint- 
ing, decorating.  &c.  The  intended  lessor  refused 
to  gi-ant  a  lease  on  the  footing  of  the  agreement^ 
on  the  ground  that  the  lessee  had  at  the  time  of 
entering  into  the  ag^reement  also  verbally  under- 
taken to  expend  1,000^.  on  the  premises  in  a 
particular  manner,  and  to  allow  covenants  to- 
compel  him  to  do  so  to  be  inserted  in  the  lease  ; 
that  the  lessee  had  not  pei'formed  that  part  of 
his  agreement,  and  bad  objected  to  such  cove- 
nants ;  and,  further,  that  the  agreement  as  con- 
tained in  the  letters  was  too  uncertain  for  the 
court  to  enforce  : — Held,  on  a  bill  filed  for  specific 
performance  of  the  agreement  as  contained  in  the 
letters,  that  the  alleged  parol  collateral  agree- 
ment was  not  substantiated  by  the  evidence,  and 
that  there  was  no  ground  for  saying  that  the 
terms  of  the  letters  were  uncertain,  and  therefore 
that  the  lessee  was  entitled  to  a  decree,  with 
costs.  Dear  v.  Verity,  38  L.  J.,  Ch.  297.  Affirmed,. 
38  L.  J.,  Ch.  486 ;  21  L.  T.  186  ;  17  W.  R.  716— 
L.JJ. 

Quaere,  whether  evidence  of  a  prior  agreement 
that  no  rent  shall  be  paid  till  a  certain  act  haa 
been  done  by  the  landlord  can  be  given  when 
there  is  a  written  agreement  of  tenancy  reserving 
a  rent  at  stated  intervals.  Carter  v.  Salmon,  43 
L.  T.  490— C.  A. 

o.  Fart  Fezforniance. 

i.  Generally, 

Principle  onwhieh  Court  acts.] — In  enforcing 
contracts  of  which  there  has  been  a  part  perform- 
ance, courts  of  equity  proceetl  upon  the  ground 
that  it  is  a  fraud  in  such  cases  to  set  up  the 
absence  of  a  binding  agreement,  and  the  equity- 
arising  from  part  performance  operates  against 
a  company  in  like  manner  as  against  an  indi- 
vidual. Wilson  V.  West  Hartlepool  By,,  34  L.  J., 
Ch.  241  ;  11  Jur.  (N.s.)  124  ;  13  W.  R.  361. 

The  enactments  of  the  Companies  Clauses  Act 
of  1845,  prescribing  the  mode  in  which  contiticts 
may  be  entered  into  on  behalf  of  a  company,  are 
affii-mative  only,  and  do  not  preclude  the  enforce- 
ment against  a  company  of  the  ordinary  equity,, 
based  on  part  peiformance.    Ih. 

Most  be  referable  to  the  Agreement.] — Parol 
agreement  not  enforced,  upon  the  ground  of  part 
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performance,  when  the  act  is  equivocal  and  easily  the  jurisiliction  in  specific  {)erfonnance  ;  first, 

admits  compensation,  as  by  a  tenant  rebuilding?  a  that  a  written  agreement  cannot  be  varied  by 

party  wall.    So  a  tenant's  possession  and  culti-  parol ;  and  secondly,  that  when  a  parol  agree- 

vation  of  the  land  would  not  sustain  a  parol  ment  is  sought  to  be  enforced,  on  the  ground  of 

agreement    to    purchase.      The    act    must    be  part  performance,  it  must  be  shewn,  plainh'  and 

unequivocal,  and  such  of  itself  as  to  infer  some  distinctly,  what  the  terms  of  the  agreement  are, 

agreement,  the  terms  of  which  may  then   be  and  that  the  nets  of  part  performance  done  are 

proved  by  parol.    Frame  v.  Dawson^  14  Ves.  386  ;  referable   to  that    agreement  alone.    Price  v. 
9  R.  R.  304.                                                                I  Sdlushury,  32  Beav.  446.    Affirmed,  32  L.  J.,  Ch. 

Any  act  which  may  be   referred  to  a  title  441  ;  9  Jur.  (N.S.)  838  ;  8  L.  T.810— L.JJ.    And 

distinct  from  the  verbal  agreement  of  which  ^ee  14  L.  T.  110. 

specific  performance  is  sought  cannot  be  con-  Possession  given,  and  payment  of  rent  under 
sidered  as  a  part  performance  thereof,  to  take  the  I  one  agreement,  cannot  be  considered  as  a  part 

case  out  of  the  Statute  of  Frauds.    Brennan  v.  performance  of  that  agreement  as  substantially 

Bolton,  2  Dr.  &  War.  349.  varied  subseciuently.    lb. 

A  court  of  equity  will  enforce  an  agreement  in  The  owner  of  an  estate,  consisting  of  freeholds. 


writing  modified  by  parol,  and  partly  performed, 
if  the  terms  of  the  contract  can  be  established 
with  sufficient  certainty,  if  the  part  performance 


leaseholds  for  years  and  leaseholds  for  lives, 
agreed  to  demise  the  same  in  coubideration  of 
receiving  a  yearns  rent  in  advance.    He  signed 


is  clearly  referable  to  the  contract  proved,  if  the  notices  requesting  the  tenants  to  attorn  to  the 

plaintiffs  contract  throughout  has  been  perfectly  lessee,  but  he    did  not,  in    the    first  instance, 

correct,  and  if  the  contract  is  fair  and  honest,  clearly  understand  the  boundaries,  limits  and 

Price  V.  Salvsbury,  14  L.  T.  110.  rental  of   the   several  estates.    The  agreement 

was  subsequently  added  to  by  a  farther  agree- 

When  Doctrine  Inapplicable.]— The  doctrine  ment  and  by  verbal  communications,  and  a  sum 

of  part  performance  of  a  parol  agreement  is  not  for  the  year's  rent  was  paid  in  advance.    These 

to  be  extended  by  the  court,  and  it  is  inapplicable  arrangements  still  left  the  subject  and  the  terms 

in  a  case  where  a  trustee  has  a  power  to  lease,  at  and  conditions  indefinite,  and  difficulties  arose  in 

the  request  in  writing  of  a  married  woman,  which  carrying  the  agreement  into  effect.    Upon  a  bill 

has  not  been  made.    Phillip*  v.  EdioardM,  33  ,  by  the  lessee  for  specific  performance :— Held, 

Beav.  440.  that  there  had  been  no  part  performance  which 

Land  was  vested  in  a  tnistee  for  the  separate  had  reference  to  the  agreement  alleged  ;  that  it 


use  of  Mrs.  E.,  a  married  woman,  and  the  deed 
gave  the  trustee  a  power  to  lease  at  the  request 


was  too  vague  and  uncertain  to  be  enforced  ;  and 
that  the  bill  must  be  dismissed  ;  but,  under  the 


in  writing  of  Mrs.  R.    The  trustee  and  Mrs.  E.  circumstances,  without  costs.    lb, 

agreed  by  parol  to  let  the  proi)erty  to  the  plain-  Bill  by  tenant  of  a  farm  for  a  specific  per- 

tiffs,  and  a  lease  was  prepared,  approved  of  and  formance  of  a  parol  agreement  for  a  new  lease, 

executed  by  the  trustee  and  by  Mrs.  E. ;  but  stating  improvements  made  at  a  considerable 

before  their  solicitor  had  parted  with  it,  and  expense,  and  continuance  of  possession  after  the 

before  the  plaintiffs  had  executed  it,  Mrs.  E.  expimtion  of  the  old  lease  and  payment  of  an 

recalled   her  assent  to   it.     She  had  made  no  I  increased  rent  under  the  agreement ;  plea  of  the 

request  to  the  trustee  in  writing  :— Held,  that  statute  of  Frauds,  ordered  to  stand  for  an  answer 

there  was  no  contract  binding  on  Mrs.  E.  and  no  with  liberty  to  except.     Wills  v.  Stradling,  3 

part  performance,  and  that  the  plaintiffs  could  Ves.  378  ;  4  R.  R.  26. 

not  enforce  the  agi-eement.    lb.  Bill  for  an  execution  of  a  parol  agreement  for 

-V-        fl.j    T     A        -                   ,      ,          . ,  a  lea^e  of  a  bouse  to  plaintiff,  who  in  confidence 

Of  one  8ide.]-A  perforinance  only  of  one  side  ^f  j^e  agreement  had  laid  out  money.     Defen- 


is  not  a  dispensation  of  the  Statute  of  Frauds, 
but  a  casus  omissus  against  which  there  is  no  pro- 


dant  pleaded  the  Statute  of  Frauds,  &c. :  plea 
allowed.    If  it  had  been  taid  to  be  part  of  the 


ii.  Possession  or  Ovtlay. 


vision.    C7iarlewoody. Bedfoi'd iDvke-),!  Atk,id7.  .^^g^^;^^  that  the  agreement  should  be  put 

V  «—  1A  -«*  4.  tf  M  VI  -i'  into  writing  whether  defendant  must  not  be 
T  "^T  Parol  Agmment  not  .Eaforeeablo.]- ■  ^^^^  K^^  ^„„,.,  ^  H-*tf««?,  1  Vem. 
Lord-keeper  said  he  would  not  give  help  to  lease  I  i -i  ^ 

claimeil  by  parol  only.    A?wu.,  Gary,  7.  ^pon  a  verbal  agreement  between  the  plain- 

tiff and  one  of  the  defendants  (who  was  the 
agent  of  the  other  defendant)  for  a  lease  for 
three  lives,  or  thiity-one  years,  of  certain  lands, 
Hot  Heeessarilj  Bnffleient.]  —  The  plaintiff  at  1/.  bs.  per  acre,  the  plaintiff  was  put  in  posses- 
and  defendant  entered  into  an  agreement,  that  \  sion  by  uefendant^s  bailiff,  by  the  defendant's 
when  a  certain  house  belonging  to  the  plaintiff  direction,  and  the  plaintiff  paid  to  the  defendant 
should  be  completed  and  finished  fit  for  habita-  three  guineas,  entered  into  possession,  stocked 
tion,  the  plaintiff  would  grant  to  the  defendant  ,  i  he  lands  and  enclosed  part  of  them.  The  agent 
a  lease  of  such  house  for  twenty-one  years.  The  subsequently,  in  a  letter  to  a  third  person, 
defendant  took  possession  before  the  house  was  admitted  the  agreement,  but  refused  afterwards 
completed,  and  occupied  it  for  a  year,  but  refused  to  execute  the  leases.  To  a  bill  filed  for  a  specific 
to  pay  rent  or  execute  the  lease.  The  plaintiff  pcriormance  of  this  agreement,  a  plea  of  the 
filed  a  bill  for  specific  performance,  and  moved  Statute  of  Frauds  was  alloweii.  Palmer  v. 
that  the  defendant  might  be  ordered  to  pay  the  White^  Wall.  Lyn.  10.  And  see  /A.,  17,  n. 
year's  rent  into  court : — Motion  refused  with 

costs.    Favlkner  v.  Uewellin,  31  L.  J.,  Ch.  549 ;       Boffleient  when  Beferable  to  the  Agreement.] 
10  W.  R.  378.  — Possession  by  a  lessee  continued  after,  though 

Specific  performance  of  a  contract  partly  by  taken  previously  to,  a  parol  agreement  for  a  lease 
parol,  though  possession  had  been  given,  and  ,  exceeding  three  years,  is  a  sufficient  act  of  part 
rent  paid,  refused  on  the  ground  that  it  would  performance  to  take  the  case  out  of  the  Statute 
be  violating  two  rules  regulating  the  exercise  of   of  Frauds,  provided  the  continuance  in  possession 
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is  unequivocally  referable  to  the  agreement. 
Hodmn  v.  Heula'nd,  65  L.  J.,  Ch.  754  ;  [1896] 
2  Ch.  428  ;  74  L.  T.  811  ;  44  W.  R.  684. 

Agreement  for  lease,  in  part  performed  by 
possession  taken,  though  without  express  assent, 
acquiesced  in  and  ex^ienditure  permitted ;  specific 
performance,  according  to  the  plaintiffs  evidence, 
against  the  assertion  of  a  right  of  resumption  by 
the  answer,  and  one  witness  not  proving  that  it 
was  admitted.  Gregory  v.  Mighell,  18  Ves.  328  ; 
11  R.  R.  207. 

Specific  performance  of  a  parol  agreement  to 
grant  a  lease,  decreal  on  the  testimony  of  one 
witness,  confirmed  by  circumstances,  against  the 
denial  in  the  answer,  after  part  performance  by 
delivery  of  possession.  Jforpkett  v.  Jones^  1 
Swanst.  172  ;  1  Wils.  Ch.  100 ;  18  R.  R.  48. 

Where  possession  delivered  under  an  agree- 
ment, and  money  expended  in  permanent 
improvements,  parol  evidence  admitted  to  prove 
the  agreement.  Totde  v.  Medlicott^  1  Ball  &  B. 
393. 

Parol  agreement  proved  by  one  witness,  cor- 
roborated by  others,  and  not  denied  by  answer, 
enforced  upon  the  ground  of  part  performance. 
Ih. 

If  possession  be  distinctly  referable  to  the 
contract  alleged  in  the  pleadings,  it  is  considered 
as  part  performance.  Kine  v.  Balfoy  2  Ball  &  B. 
348. 

An  agreement  in  writing  for  a  lease  not  signed 
by  the  party  sought  to  be  charged,  specifically' 
executed,  on  the  ground  of  part  performance,  viz. 
possession  taken  and  rent  paid,  according  to  the 
terms  of  the  agreement.    lb. 

Where  the  agreement  was  to  grant  a  lease 
without  binding  the  other  party  to  accept  it,  yet 
where  he  had  been  in  possession  under  the  agree- 
ment, so  as  to  bind  himself  by  part  performance, 
the  agreement  was  held  valid.  Dowell  v.  Dew, 
1  Y.  &  Coll.  C.  C.  346  ;  12  L.  J.,  Ch.  158  ;  7  Jur. 
117. 

A.  B.  offered  in  writing  to  grant  a  lease  of  a 
coal  mine  upon  certain  terms.  C.  D.  verbally 
accepted  the  offer.  A  draft  lease  was  sent  to 
him,  and  returned  with  the  approval  of  C.  D.'s 
solicitor.  C.  D.  laid  out  money  in  driving  shafts 
towards  the  coal  mine  through  the  adjoining 
property.  Before  any  lease  was  executed,  and 
something  more  than  a  month  after  the  return 
of  the  draft  lease,  A.  B.  died :— Held,  that  the 
parol  acceptance  of  the  written  offer  of  the 
lessor,  coupled  with  the  subsequent  acts  in  the 
lifetime  of  A.  B.,  entitled  C.  1).  to  specific  per- 
formance of  the  agreement  from  the  representa- 
tives of  A.  B.  Beneckc  v.  Chadwicke,  4  W.  R. 
687. 

A  parol  agreement  was  entered  into  for  a  lease 
on  terms  which,  by  direction  of  the  proposed 
lessor,  the  proposed  tenant  instructed  a  solicitor 
to  reduce  to  writing.  The  solicitor  took  down 
the  terms  as  stated  by  the  tenant,  and  after- 
wards prepared  from  them  a  draft  agreement, 
embodying  these  and  other  terms,  and  sent  it  to 
lessor,  who  afterwards,  and  without  objecting 
to  it,  let  the  tenant  into  {)ossession,  and  directed 
the  solicitor  to  prepare  a  lease  in  conformity 
with  the  draft  agreement,  but  subsequently 
objected  to  the  lease  so  proposed,  and  gave  the 
tenant  notice  to  quit: — Held,  that  the  delivery 
and  taking  of  possession  were  a  sufficient  part 
performance  of  the  agreement  as  expressed  in 
the  draft,  to  exclude  a  defence  founded  on  the 
Statute  of  Frauds.  Pain  v.  Coombs^  1  De  G.  &  J. 
34  ;  3  Jur.  (N.s.)  847. 


Possession  and  expenditure  on  the  faith  of  a 
parol  agreement  to  grant  a  lease  of  a  farm  are 
sufficient  to  entitle  the  tenant  to  a  lease,  although 
the  agreement  is  denied  by  the  landlord.  FarraU 
V.  Davenport,  3  Giff.  363.  AflSrmed,  8  Jur.  (N.S.) 
1043  ;  5  L.  T.  436— L.JJ. 

A  bill  was  filed  for  specific  performance  of  an 
agreement  to  grant  a  lease.  There  had  been  an 
unstamped  agreement  for  a  lease  signed  by  the 
lessee,  but  which-  had  been  mislaid.  The  terms 
were  subsequently  embodied  in  a  printed  form, 
the  blanks  of  which  had  been  filled  up  in  pencil 
by  the  lessor,  but  the  document  was  unsigned 
and  unstamped.  It  was  alleged  that  the  leasee 
took  possession  with  the  consent  of  the  lessor, 
under  the  terms  of  this  agreement : — Held,  that 
there  had  been  a  sufficient  part  performance  of 
the  unsigned  agreement  to  support  a  decree  for 
its  specific  performance.  Miller  v.  Mnlay,  5 
L.  T.  510— L.  C. 

R.  took  four  houses  and  land  of  J.,  it  being 
agreed  by  J.  to  grant  a  lease  for  forty  years,  at 
185Z.  a  year,  and  R.  agreeing  to  erect  certain 
buildings  within  three  years.  This  agreement 
being  embodied  in  a  short  memorandum,  a  more 
extended  agreement  in  a  legal  form  was  drawn 
up  by  J.'s  solicitor,  but  neither  document  was 
ever  executed.  R.  remained  in  possession  for 
twenty-five  years,  and  erected  some  of  the  build- 
ings, not  being  able  to  erect  the  remainder  owing 
to  J.  failing  to  give  possession  of  the  requisite 
land.  R.  having  regularly  paid  the  rent,  and 
there  being  documentary  evidence  to  shew  that 
J.  considered  that  R.  was  in  possession  on  the 
terms  of  the  unsigned  agreement,  on  a  bill  filed 
by  R.  for  specific  performance  of  the  conti-act  to 
grant  the  lease  : — Decree  made  without  costs. 
Reddin  v.  Jarman,  16  L.  T.  449. 

The  Statute  of  Frauds  cannot  be  pleaded  to  a 
verbal  agreement  to  allow  the  occupation  of  a 
leasehold  house  for  life  on  payment  merely  of 
ground  rent,  rates  and  taxes,  if  there  has  been 
a  part  performance  by  possession  under  the 
agreement,  and  the  agreement  has  affected  the 
mode  of  living  of  the  occupying  party.  Coles  v. 
Pilkington,  44  L.  J.,  Ch.  381  :  L.  R.  19  Eq.  174 ; 
31  L.  t.  423  ;  23  W.  R.  41. 

The  plaintiff  was  a  lessee  of  a  house  and  other 
premises  for  a  term  of  thirty-one  years  at  a  rent 
of  60^.,  and  was  under  a  covenant  to  make  certain 
improvements  on  the  property.  He  was  also 
tenant  from  year  to  year  of  an  adjoining  meadow, 
belonging  to  a  different  proprietor,  at  a  rent  of 
9Z.  The  lessor  of  the  house  became  the  purchaser 
of  the  meadow ;  and  by  arrangement  between 
him  and  the  plaintiff,  the  improvements  were 
extended,  and  part  of  the  house  was  made  to 
project  over  the  field,  and  part  of  the  field  was 
attached  to  the  demised  premises,  the  plaintiff 
paying  about  half  of  the  expense  of  the  altera- 
tions, which  far  exceeded  the  sum  he  had  origi- 
nally covenanted  to  lay  out,  and  also  signing  a 
memorandum,  which  the  lessor  drew  up,  to  the 
effect  **  that,  in  consideration  of  advances  made 
to  him  by  H.  for  the  purpose  of  additions  and 
improvements,  the  rent  for  the  house  and  field 
should  be  raised  from  69Z.  to  80Z.": — Held,  that  the 
extension  of  the  house  into  the  meadow  by  the 
plaintiff  with  the  concurrence  of  his  Inndlord  was 
evidence  of,  and  was  sufficient  consideration  for, 
a  contract  to  demise  the  meadow  ;  that  the  act 
uf  building  part  of  the  house  upon  the  meadow, 
if  it  was  evidence  of  any  right,  was  evidence  of  a 
right  which  affected  the  entire  tenement,  and 
that  it  could  not  be  restricted  so  as  to  affect  only 
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the  part  of  the  meadow  actually  built  upon  ;  that 
the  extension  of  the  house  part  of  the  demised 
premises  into  the  meadow,  and  the  increase  and 
consolidation  of  the  rents,  was  evidence  that  the 
meadow  was  to  be  held  for  the  same  term  as  the 
demised  premises  ;  that  the  doctrine  with  regard 
to  the  mutuality  of  contracts  had  no  application 
to  such  a  case.  Sutherland  v.  Briggs^  1  Hare,  26 ; 
11  L.  J.,  Ch.  36;  5  Jur.  1151. 

Possession  of  a  house,  by  delivery  of  the  keys. 
-ChteH  V.  Homfray,  5  Ves.  818  ;  5  R.  R.  176. 

Bj  Bub-lessee.] — A.,  a  tenant  in  possession, 
^led  a  bill  against  6.  for  the  specific  performance 
of  a  parol  agreement  for  a  lease  of  thirty  years. 
A.  had  contracted  to  sub-let,  and  his  sub-lessee 
had  expended  money  in  alterations  and  repairs 
with  the  knowledge  and  approval  of  B. : — Held, 
that  the  outlay  by  the  sub-lessee  was  as  much  a 
part  performance  of  the  agreement  aa  if  made 
by  A.,  who  was  therefore  entitled  to  specific 
performance.  Williams  v.  Evanit^  44  L.  J.,  Ch. 
319  ;  L.  R.  19  Eq.  547  ;  32  L.  T.  359  ;  23  W.  R. 
466. 

Bj  Assignee.] — In  1840  a  railway  company, 
by  an  instrument  under  seal,  agreed  to  grant  to 
G.  and  P.,  their  executors,  administrators,  or 
nominees,  a  lease  of  an  hotel  at  one  of  their 
stations  for  a  term  of  ninety-nine  years  ;  and  it 
was  agreed  between  the  parties  that  G.  and  P. 
should  have  the  occupation  of  the  refreshment- 
rooms  at  the  same  station,  subject  to  the  same 
restrictions  and  provisions  as  related  to  the 
•carrying  on  the  business  of  the  hotel,  both  as 
regarded  the  quality  and  price  of  provisions  and 
the  management  thereof.  The  lease  of  the  hotel 
was  executed  ;  it  made  no  mention  of  the  refresh- 
ment-rooms, which,  however,  were  occupied  by 
O.  and  P.  The  plaintiff  was  the  assignee  of 
O.  and  P.  of  the  lease,  and  all  their  interest 
under  the  agreement  of  1840,  and  occupied  the 
refreshment-rooms  : — Held,  that  he  was  entitled 
to  have  a  deed  executed  by  the  company  grant- 
ing him  the  occupation  of  the  refreshment-rooms, 
subject  to  the  restrictions  and  provisions  in  the 
agreement  mentioned.  Flatiagan  v.  O.  W,  Jfy., 
38  L.  J.,  Ch.  117  ;  L.  R.  7  Eq.  116. 

A  director  of  a  railway  company  had  entered 
into  an  agreement  with  the  company  for  the 
occupation  by  a  firm,  of  which  he  was  a  member, 
of  premises  belonging 'to  the  company,  and  had 
assigned  his  interest  under  the  agreement  to  the 
plaintiff  : — Held,  that  the  plaintiff  was  in  the 
same  position  as  the  director,  and  therefore  could 
not  maintain  a  bill  for  specific  performance  of 
the  agreement.     lb. 

Contract  must  be  olearlj  Proved.] — Entering 
into  possession  under  a  conti-act  for  a  lease  is 
a  part  performance ;  but  the  court  will  not 
decree  a  specific  performance,  unless  the  terms 
of  the  contract  are  clearly  proved.  Mortal  v. 
Zyans,  8  Ir.  Ch.  R.  112. 

Therefore,  where  a  tenant  paid  a  fineand  entered 
into  possession,  but  did  not  claim  a  performance 
of  the  contract  for  a  lease  for  thirteen  yeara, 
and  until  after  the  death  of  the  agent  with  whom 
the  contract  was  said  to  have  been  made,  during 
part  of  which  time  he  paid  an  increased  rent, 
and  there  was  evidence  that  the  contract  was  for 
a  tenancy  from  year  to  year,  the  court  refused  a 
specific  performance.    lb. 

Lease  notalecreed  upon  expenditure  in  repaira 
and  improvanents,  under  an  alleged  agreement, 


proved  by  one  witness,  the  answer  containing  a 
positive  denial  of  the  agreement,  which  denial 
was  also  confirmed  by  circumstances.  Pilling  v. 
Armita^e,  12  Ves.  78  ;  8  R.  R.  295. 

Specific  execution  of  a  parol  agreement,  for  a 
lease  for  three  lives,  proved  by  one  witness, 
refused ;  the  answer,  admitting  an  agreement 
for  one  life  only,  supported  by  the  testimony  of 
one  witness,  and  not  inconsistent  with  the  evi- 
dence of  part  performance  by  plaintiff.  Lindsay 
V.  Lyfwh^  2  Sch.  &  Lef .  1 ;  9  K.  R.  54.  See  also 
Mortimer  v.  Orcliurd^  2  Ves.  Jun.  242. 

Agreement  for  Hew  Lease  —  Continuing  in 
Possession.] — Though  a  lessee  for  years  on  a 
parol  agreement  and  the  credit  of  a  promise  of 
having  a  lease  made  to  him  continuous  in  posses- 
sion, yet  it  is  within  the  Statute  of  Frauds,  and 
equity  wiU  not  enforce,  especially  if  no  improve- 
ments were  made  by  him.  Sedgood  v.  Meale^ 
Pre.  Ch.  560. 

It  is  not  a  sufficient  part  performance  to  take 
a  case  out  of  the  Statute  of  Frauds,  that  the 
plaintiff  to  whom  a  verbal  promise  of  giving  a 
lease  for  twenty -one  years  had  been  made,  being 
tenant  from  year  to  year  of  the  lands,  had  con- 
tinued in  poa^^ession.  Brennan  v.  Bolton^  2  Dr.  & 
War.  349. 

A  person  occupied  part  of  the  business  offices 
of  a  company  as  tenant  from  year  to  year.  An 
agreement  was  entered  into  to  grant  him  a  lease 
for  twenty-one  years  of  the  premises  which  he 
occupied  at  the  same  rent  and  under  the  same 
conditions.  The  agreement  did  not  comply  with 
the  Statute  of  Frauds  : — Held,  that  a  continued 
occupation  of  the  same  premises  after  the  date 
of  the  agreement  on  the  same  terms  and  con- 
ditions as  l^efore  did  not  entitle  him  to  specific 
perfoimance  of  the  agreement  Brady y  Ex  parte^ 
Xational  Savings  Bank  Association^  In  ir,  16 
W.  R.  753. 

By  memorandum  in  writing,  A.  granted  to  B. 
a  lease  for  the  term  of  three  years,  and  agreed, 
upon  B.  giving  him  notice  in  writing,  within 
three  months  after  the  expiration  of  the  lease,  to 
grant  him  a  new  lease  for  a  further  term.  At 
the  expiration  of  the  three  years  B.  retained 
possession  ami  applied  to  A.  (but  whether  or  not 
in  writing  did  not  appear)  for  a  new  lease,  and 
the  solicitors  of  A.  and  B.  prepared  a  draft  of  the 
intended  lense.  In  consequence  of  some  differ- 
ence as  to  terms,  B.  refused  to  accept  the  lease. 
On  bill  filed  by  A.  for  specific  performance : — 
Held,  that  B.  having  by  his  answer  admitted  the 
demand  of  a  lease,  but  not  having  expressly  set 
up  the  Statute  of  Frauds,  was  bound  to  accept  a 
lease,  although  his  demand  might  no.  have  been 
in  writing.     Beatson  v.  Nicholson,  6  Jur.  620. 

iii.  Payment  of  B,ervt. 

Inereasod  Bent.] — A  landlord  having  verbally 
agreed  with  his  tenant  to  grant  him  a  lease  for 
twenty-one  years  at  an  increased  rent,  with  the 
option  of  purchasing  the  freehold,  died  before 
the  execution  of  the  lease.  Before  his  death  the 
tenant  had  paid  one  quarter's  rent  at  the 
increased  rate  : — Held,  that  this  constituted  a 
sufficient  part  performance  of  the  agreement  to 
take  the  case  out  of  the  Statute  of  Frauds,  and 
specific  performance  was  decreed.  3tt««  v. 
Fabian,  35  L.  J.,  Ch.  140  ;  L.  R.  1  Ch.  35 ;  11 
Jur.  (N.S.)  868  ;  13  L.  T.  343. 

F.  was  tenant  to  C,  with  a  promise  of  a  lease 
for  twenty -one  years,  from  September,  1851,  to 
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September,  1872,  at  the  rent  of  842.  16«.  After- 
wards C.  entered  F.'s  name  in  his  rent-book  as 
tenant  of  128  acres  at  16s.  an  acre,  at  the  yearly 
rent  of  102^  8«.,  less  il.  for  county  cess — 98Z.  8*. 
"Tenure  thirty-one  years  from  September,  1872, 
at  rent  of  16*.  per  acre,  allowed  il.  for  county 
cess — 98Z.  8«."  To  which  was  added  the  follow- 
ing remark  :  "  F/s  tenure  ceased  September,  1 872. 
Mr.  C.  agreed  to  give  a  lease  of  thirty-one  years 
at  ]  6*.  per  acre,  and  to  take  the  old  rent  for  one 
year,  ending  September,  1S73,  in  consequence  of 
failure  of  potato  crop."  F.  continued  in  posses- 
sion, and  paid  the  increased  rent  from  September, 
1873.  The  entry  in  the  rent-book  was  in  C.'s 
handwriting.  In  an  action  after  C.'s  death  by 
his  son,  as  the  owner  of  C.'s  estate,  against  F.  to 
enforce  specific  performance  of  an  agreement  to 
take  a  lease  for  thirty-one  years : — Held,  that 
the  continuance  in  possession  of  F.,  and  payment 
of  the  increased  rent  being  upon  the  evidence 
referable  solely  to  the  agreement  of  1872,  were 
acts  of  part  performance  to  take  the  case  out  of 
the  Statute  of  Frauds.  Nunn  v.  Fabian  (L.  R. 
1  Ch.  35)  followed.  Conner  v.  Fitzgerald^  1 1  L.  R., 
Ir.  106. 

Where  a  new  letting  at  an  altered  rent  is  made 
to  a  tenant  in  possession  under  a  pre-existing 
tenancy,  the  payment  by  the  tenant,  and  the 
acceptance  by  the  landloid,  of  the  altered  rerft, 
if  shewn  to  have  been  paid  and  accepted  on  foot 
of  the  new  tenancy,  is  a  sufficient  part  perform- 
ance to  enable  either  party  to  sustain  an  action 
for  specific  performance  of  the  contract  for  such 
new  tenancy.    Ih. 

The  payment  of  an  increased  rent,  draining, 
and  planting,  done  by  the  tenant  in  pursuance  of 
a  concluded  parol  agreement  with  his  landlord 
for  a  lease,  are  a  sufficient  part  performance  to 
take  the  case  out  of  the  Statute  of  Frauds. 
Howe  V.  Hall,  Ir.  R.  4  Eq.  242. 

But  where  the  rent  of  neighbouring  tenants 
had  been  increased  at  the  same  time  as  plain- 
tiffs, the  sum  expended  on  improvements  was 
small,  and  such  as  a  tenant  from  year  to  year 
might  have  prudently  expended,  and  the  tenant 
had  on  different  occasions  given  different  versions 
of  the  agreement,  the  court,  not  being  satisfied 
on  the  evidence  that  a  concluded  agi  cement  had 
been  proved,  refused  specific  performance  after 
the  landlord's  death.    lb. 

When  a  parol  agi-eement  for  a  lease  was 
entered  into  with  the  tenant  of  the  lands,  and 
for  a  number  of  yeara  after  this  agreement  he 
continued  to  hold  the  land  at  the  rent  stipulated 
by  the  terms  of  1  he  agreement,  which  exceeded 
the  former  rent,  a  specific  performance  was 
decreed  against  the  other  party.  Dvmrt  v. 
Goddard,  Wall.  Lyn.  347. 

A  party  entering  into  an  agreement,  which  at 
the  time  he  cannot  perform,  must,  on  the  bar 
being  removed,  execute  his  agreement.    lb. 

Amoimt  not  Bpeoifled.] — It  was  part  of  an 
agi'eement  to  purchase  a  farm  that  the  vendor 
should,  for  twelve  years  from  the  completion,  be 
at  liberty  to  require,  at  his  own  expense,  and  the 
purchaser  agreed  to  grant  him  a  lease  of  the 
firm,  at  a  rent  to  be  estimated  at  a  specified 
percentage  on  the  outlay  in  making  the  purchase. 
The  vendor,  just  before  the  completion,  wrote  a 
letter  to  the  purchaser,  agreeing  to  pay  the  per- 
centage on  the  amount  of  the  purchase-money 
(which  had  been  already  paid),  but  stating  that 
the  letter  was  a  tcmporaiy  thing  until  the  com- 
pletion of  the  purchase,  and  the  execution  of  an 


agreement  already  prepared  and  intended  to  be^ 
executed.  The  agreement  referred  to  had  been 
in^ossed,  and  provided  for  the  payment  nf  a 
rent  calculated  on  the  aggregate  amount  of  tbe- 
purchase-money  and  expenses  of  the  purchase 
and  of  repairs,  but  left  the  amount  in  blank.  It 
was  never  signed,  but  the  vendor  remained  in 
possession,  and  paid  rent  calculated  on  the  Aggre- 
gate amount : — Held,  that  there  was  a  sufficient 
part  performance  to  exclude  a  defence  founded 
on  the  Statute  of  Frauds,  to  a  bill  for  specific 
performance  of  the  agreement  to  take  a  lease. 
Powell  V.  Loxegrtrce,  8  De  G.  M.  &  G.  357  ;  2  Jur. 
(N.S.)  791. 

Alleged  Inadequacy.] — M.,  a  tenant  of  L.,  was 
offered  a  lease  of  certain  lajids,  and  a  written 
agreement  w^as  produced  for  a  term  of  thirty-one 
years,  at  38Z.  rent,  and  tendered  to  her  for  sig- 
nature. M.  objected  to  38/.  as  a  mistake  for  332. 
Whereupon  L.'s  agent  said  that  M.  should  have 
the  farm  for  332.,  and  wrote  a  memorandum  upon 
the  agreement  thait  M.  said  her  rent  was  332. 
M.  then  signed  the  agreement.  She  paid  the 
332.  and  continued  in  possession  for  six  years, 
when  L.  commenced  an  action  to  enforce  specific- 
performance  of  the  agreement  at  the  rent  of  382.  i 
— Heltl,  that  there  was  a  complete  agreement, 
partly  written  and  paitly  verbal,  for  a  lease  at 
the  rent  of  332. ;  and  that  the  circumstance  of 
M.  being  permitted  to  continue  in  possession 
after  the  expiration  of  her  lease,  and  the  payment 
of  rent  by  her  at  the  agreed  amount,  constituted 
part  performance  sufficient  to  take  the  case  out 
of  the  Statute  of  Frauds,  and  to  entitle  L.  to- 
a  decree  for  specific  performance.  Lanyon  v. 
Martin,  L.  R.  13  Ir.  297. 

Under  a  marriage  settlement  tenant  for  life, 
with  remainder  to  his  first  and  other  sons  by  his- 
wife  F.,  in  tail,  with  remainder  to  himself  in  fee, 
had  power  to  grant  leases  for  ninety-nine  years 
in  possession  at  the  most  improved  rent  under  an. 
indenture  of  lease  to  be  executed  with  certain 
formalities.  Twenty-eight  years  nfter  the  mar- 
riage, the  wife  still  living,  and  there  being  no- 
issue  of  the  marriage,  the  husband  gave  a  bond 
conditioned  for  the  granting  a  lease  for  ninety- 
nine  years,  at  a  rent  of  202.  per  annum,  upon  the 
expiration  of  a  subsisting  lease.  As  soon  as  the 
subsisting  lease  determined,  the  obligee  of  the- 
bond  entered  into  possession,  and  for  some  years 
paid  a  rent  of  202. : — Held,  notwithstanding  some 
evidence  of  inadequacy  in  the  rent,  that  the 
representatives  of  the  obligee  were  entitled  to  a 
decree  for  specific  performance  of  the  agreement 
contained  in  the  bond.  Butler  v.  Powyg,  2  Coll.. 
156  ,•  9  Jur.  959. 

iv.  Other  Acts. 

SxecutioxL  of  Bepairs.J — After  an  offer  had 
been  made  by  a  plaintiff  to  take  a  lease  of  a 
farm  from  the  defendant,  a  draft  was  prepared 
hy  the  defendant's  solicitors,  and  approved  of 
by  the  plaintiff  with  some  alterations,  and  was 
afterwards  altered  by  the  defendant   himself, 
and   left  by  him   with  his   Folicitore,  for  the 
purpose  of  its  being  ascertained  whether  the- 
plaintiff  would  agree  to  the  alterations.     On 
their  submitting  it  to  him,  he  agreed  to  the 
alterations,  but  no  agreement  was  signed.    A 
part  of  the  teims  was  that  the  plaintiff  should 
execute  certain  repairs    before  th£  lease    w^as- 
granted.    The  plaintiff  was  put  inlo  possessioni 
by  the  direction  of  the  defendant's  aBlicitors,  and. 
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executed  some  repairs : — Held,  that,  although 
the  plaintiff  might  have  been  let  into  i)ossessioii 
without  authority  from  the  defendant,  there  was 
a  concluded  agreement  for  a  lease  on  the  ^mrt  of 
the  defendant,  and  a  sufficient  part  performance 
to  take  the  case  out  of  the  Statute  of  Frauds, 
and  a  specific  performance  was  decreed.  Shilli- 
heer  v.  Jarvis^  8  De  G.  M.  &  G.  79. 

Building  and  Granting  Leases.] — B.,  in  con- 
sideration of  a  parol  agreement  with  A.  for  a 
lease,  pulled  down  houses,  erected  new  ones, 
granted  leases,  received  rents  and  acted  as 
owner.  A.,  when  sick,  bade  B.  get  leases  pre- 
pared from  a  precedent  he  gave  him,  and  then 
died.  Though  this  agreement  was  not  in  ^vriting, 
yet  it  was  so  far  materially  executed  on  B.'s 
part,  that  it  ought  to  be  performed  on  the  other, 
and  80  decreed.  Li^r  v.  Foxcroft^  Colles,  P.  C. 
108  ;  Gilb.  4,  11. 

Equity  will  relieve  in  case  of  a  fraud,  although 
there  be  nothing  in  writing  to  charge  the  party. 
As  if  A.  agrees  with  B.,  by  parol,  for  a  lease  of 
ground,  B.  enters  and  builds,  and  then  A.  refuses 
to  grant  him  a  lease.  On  a  bill  by  B.,  to  have 
this  agreement  executed,  A.  pleads  the  Statute 
of  Frauds,  the  agreement  being  parol.  The 
court  overruled  the  plea,  and  afterwards  decreed 
A.  to  perform  the  agreement,  and  to  pay  the 
costs.  Floyd  v.  Burkland,  2  Freera.  268. 
Twyne's  Cane,  3  Co.  82.  Butcher's  Ca*e,  1 
Eq.  Abr.  21,  pi.  9 ;  1  Eq.  Abr.  20,  pi.  5.  S.  P., 
2  Freem.  285.  S.  P.,  Satagc  v.  Foster,  9  Mod. 
38. 

Preparing  Draft  Lease.] — Decree  for  specific 
performance  of  agreement  to  gi'ant  a  lease,  of 
which  only  one  ])art  signed  by  plaintiff  was 
found  in  possession  of  defendant,  upon  the 
circumstances,  viz.  possession,  drafts,  prepared 
and  approved,  and  the  execution  deferred  only 
till  repairs  completed.  An  extension  of  the 
term  according  to  a  variation  of  the  agreement, 
also  in  writing,  was  refused  on  the  ground  of 
want  of  consideration.  Rohsoii  v.  Collin*^  7 
Ves.  130 ;  6  R.  R.  92. 

Specific  performance  of  a  parol  agreement  to 
grant  a  lease  enforced  against  the  intended 
landloixl,  on  the  ground  of  part  performance, 
and  on  evidence  consisting  of  a  memorandum 
by  the  landlonl,  the  parol  testimony  of  a  witness 
present,  and  the  draft  of  a  lease  prepared  by  the 
landlord's  steward,  though  the  draft  of  the  lease 
provided  that  the  tenant  should  do  an  act  for 
the  landlord's  benefit,  which  was  not  mentioned 
in  the  landlord's  memorandum  or  the  witness's 
testimony.  Observations  on  part  performance 
as  a  ground  for  avoiding  the  operation  of  the 
Statute  of  Frauds.  J/undy  v.  Joliffe^  5  Myl.  &  C. 
167 ;  9  L.  J.,  Ch.  95  ;  3  Jur.  1045.  Reversing 
9  Sim.  413. 

Preparing  Deed.]  —  Specific  execution  of  a 
contract  to  grant  a  lease  decreed,  the  contract 
having  been  performed  in  all  respects  save  the 
execution  of  the  lease  ;  and  time,  if  of  the 
essence  of  the  contract,  not  being  the  ground 
upon  which  the  landlord  refused  out  of  court  to 
execute  the  lease  ;  but  without  costs,  because  of 
the  laches  of  the  plaintiff  in  assei-ting  his  right. 
Burke  v.  Smyth,  3  Jo.  &  Lat.  193  ;  9  Ir.  Eq.  R. 
135. 

Beceiying  Pines.] — On  bill  for  specific  per- 
formance of  a  parol  agreement  to  let  lands ; 


evidence  that  defendant  had  suffered  wife  to 
receive  money  from  the  plaintiff  in  consideration 
of  fines  (he  being  incapable  of  receiving  them), 
and  had  written  a  letter  to  a  third  person 
acknowledging  the  demise,  and  stating  that  he 
was  ready  to  make  leases : — Held,  sufficient  to 
take  case  out  of  Statute  of  Frauds.  Uartly  v. 
Wilkinson,  1  Ridgw.  L.  &  S.  357. 

Change  of  Place  of  Business.] — The  plaintiff 
removed  his  place  of  business  to  a  house 
belonging  to  trie  defendant,  his  father-in-law, 
upon  the  faith,  as  he  alleged,  of  a  parol  promise 
by  the  defendant  that  he  should  occupy  the 
house  rent-free  during  his  life.  During  the 
period  of  his  occupation  he  spent  various  moneys 
in  repairs,  which  were  chiefly  of  the  ordinary 
description,  except  the  putting  up  a  new  stair- 
case, and  a  new  roof  to  an  outhouse.  The  defen- 
dant brought  an  ejectment,  and  the  plaintiff 
filed  a  bill  for  relief  : — Held,  that  the  change  of 
the  plaintiff's  place  of  business  did  not  constitute 
a  sufficient  consideration  to  support  the  parol 
agreement.  Millard  v.  Harvey,  34  Beav.  237 ; 
10  .Jur.  (N.S.)  1167  ;  13  W.  R.  125. 

Held,  also,  that  he  was  not  entitled  to  any 
lien  in  respect  of  the  moneys  spent  in  repairs. 

The  plaintiff's  wife,  without  his  knowledge, 
asked  the  defendant  to  sell  a  field  belonging  to 
him.  She  paid  the  defendant  150/.,  but  he 
refused  to  sell  the  field,  and  nothing  further  was 
then  done.  A  short  time  afterwards  the  defen- 
dant let  the  plaintiff  into  possession,  and  the 
plaintiff,  without  knowing  of  the  transaction 
between  the  defendant  and  his  wife,  continued 
in  possession  for  ten  years,  without  paying  any 
rent.  During  this  time  no  interest  upon  the 
150/.  was  paid  by  the  defendant : — Held,  that 
there  was  sufficient  evidence  of  a  contract,  and 
a  decree  was  made  for  specific  performance.  Ih, 

Xiseellaneoiui.] — Bill  for  specific  performance 
of  a  parol  agreement  to  grant  a  lease  for  twenty 
years  ;  plea  of  the  Statute  of  Frauds,  and  an 
answer  denying  that  acts  alleged  as  part  per- 
formance were  done  in  part  performance  :  the 
plea  was  saved  to  the  hearing  with  liberty  to 
except ;  Lord  Chancellor  inclining  to  the  opinion 
that  though  the  agi'eement  is  admitted,  the 
statute  may  be  used  as  a  defence  to  the  suit. 
Moore  v.  Bdwards,  4  Ves.  23. 

Bill  for  specific  perfoimance  of  a  parol  agree- 
ment for  a  lease  within  the  Statute  of  Frauds 
charging  possession  taken  under  the  agreement, 
and  other  acts  of  part  performance.  Plea  of  the 
statute,  and  answer,  not  denying  the  acts  alleged 
as  a  part  performance,  but  stating  that,  being 
advised  he  entered  as  tenant  at  will,  he  gave 
notice  to  quit.  Plea  overruled.  Bowers  v. 
Cator,  4  Ves.  91. 

Tenant  for  life  agrees  to  grant  a  lease  for  lives 
renewable  for  ever,  having  a  power  to  make  such 
leases,  and  dies.  The  I'emainderman  will  be 
decreed  to  execute  the  contract,  though  he  took 
his  remainder  as  a  purchaser  for  valuable  con- 
sideration ;  but  if  the  contract  were  by  parol, 
and  partly  performed,  so  as  to  take  it  out  of  the 
Statute  of  Frauds,  though  the  tenant  for  life  , 
would  have  been  decreed  to  execute  it,  yet  it 
seems  it  cannot  be  enforced  after  his  death 
against  the  remainderman.  Lowry  v.  Dufferitiy 
1  Ir.  Eq.  R.  281. 

Specific  performance  decreed  of  a  parol  agree- 
ment in  part  performed  for  surrendering  a  lease 
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and  granting  a  new  lease  at  a  reduced  rent. 
Parker  v.  Smith,  1  Coll.  608. 

In  the  month  of  May,  1843,  a  parol  agreement 
was  entered  into  between  A.  and  B.,  for  a 
partnership  between  them,  as  to  certain  land 
intended  to  be  used  for  building  purposes,  and  a 
lease  of  it  was  afterwards  executed  by  the  lessor 
to  B.  only,  the  lessor  declining  to  grant  a  lease 
to  two  persons.  Certain  acts  of  ownership  weie 
exercised  by  A.,  shortly  after  the  agreement  was 
entered  into  ;  but  afterwards  A.  permitted  B.  to 
lay  out  his  money  in  the  erection  of  buildings 
on  the  land,  without  interfering?  therewith.  After 
a  lapse  of  eighteen  months  A.'s  solicitor  applied 
to  B.  to  perform  the  agreement,  which  B.  repu- 
diated ;  six  months  afterwards,  A  filed  his  bill 
against  B.,  seeking  specific  performance  of  the 
agreement : — Held  that  the  circumstances  were 
such  as  to  exclude  A.  from  insisting  on  the 
specific  peiformance  of  the  agreement  by  B.  ; 
but,  in  the  order  dismissing  the  biU  with  costs, 
directions  were  given  to  the  master  to  disallow 
the  defendant  the  costs  occasioned  by  his  setting 
up  the  Statute  of  Frauds,  and  disputing  the 
parol  agreement  and  part  performance  thereof. 
Chicell  V.  Watts,  2  Hall  &  Tw.  224  ;  19  L.  J., 
Ch.  455. 

And  see  also  Contract. 

d.  Defences. 

i.   Vagveness  and  Uncertainty. 

Ab  to  Bent,  or  Commenoement  or  Duration  of 
Term.] — Where  on  an  agreement  for  a  lease,  the 
particular  rent,  commencement  and  duration  of 
the  lease  are  uncertain,  or  depend  upon  the 
approbation  of  a  third  person,  a  court  of  equitv 
will  direct  proper  issues  to  ascertain  these  several 
facts,  before  any  specific  performance  of  the  con- 
tract is  decreed.  Plunket  v.  Kingdand  (^Lord), 
1  Bro.  P.  C.  322. 

An  agreement  between  members  of  a  family  to 
grant  a  lease  from  year  to  year  at  a  fair  annual 
rent,  for  so  long  as  the  lessee  should  choose  : — 
Held,  so  vague  and  uncertain  that  the  court 
could  not  execute  it.  TJiellu^son  v.  Bendelshavi 
iLord),  11  Jur.  29. 

P.  being  seised  of  an  estate  by  lease  for  life, 
renewable  for  ever  subject  to  a  rent  equal  in 
amount  to  a  rent  which  a  sub-tenant  paid  him 
for  pait  of  the  estate,  agreed  in  writing  to  let 
the  other  part  in  his  own  possession  to  D.,  his 
brother,  for  the  lives  of  D.  jind  two  others,  and 
the  life  of  the  survivor,  free  from  rent  and  assess- 
ments during  D.'s  life,  to  be  subject  to  a  rent  of 
850Z.  during  the  other  lives  or  life  surviving  D.  : 
leases  to  le  executed  at  the  request  of  either 
party.  A  memorandum  was  added  of  the  same 
date,  signed  by  both  parties,  stating  "rent  to  be 
payable  half-yearly,  every  1st  of  May  and  1st  of 
November  henceforwai*d."  Prior  to  the  agree- 
ment, D.  being  elected  member  of  parliament  for 
a  city,  was  required  to  take  the  membeiV  quali- 
fication oath  ;  and  a  petition  was  threatened 
against  his  return  for  want  of  qualification,  but 
was  abandoned  at  the  date  of  the  agieement. 
P.  died  intestate,  without  executing  a  lease  or 
parting  with  possession: — Held,  by  the  lords 
(affirming  a  decree,  dismissing  a  bill  filed  by  D. 
against  P.'s  heir-at-law  for  specific  performance), 
that  the  circumstances  and  evidence  shewed  that 
the  object  of  the  agreement  was  to  give  D.  a 
qualification  for  parliament,  that  no  interest  in 
the  property  passed,  and  that  the  parties  never 
intended  that  the  agreement  should  be  executed. 


and  therefore  the  execution  of  it  could  not  be 
enforced  either  &s  an  agreement  for  valuable 
consideration  (which  was  the  case  made  by  the 
bill)  «  r  as  a  gift.  Courts  of  equity  do  not  decree 
specific  peiformance  of  incomplete  gifts.  The 
uncertainty  which  the  above  memorandum 
made  in  the  agreement  would  of  itself  make  it 
impossible  to  decree  specific  performance  without 
paying  the  rent  of  350Z.  from  i  ts  date.  CuHaghan 
V.  Callaghajt,  8  CI.  &  F.  374.  And  see  8.  C,  4 
Ir.  Eq.  R.  441. 

A  plaintiff  by  her  bill  alleged  that  an  agree- 
ment to  take  a  house  had  been  entered  into  by 
the  defendant,  and  charged  that  though  no 
formal  note  thereof  was  ever  made,  yet  that  the 
same  was  proved  and  made  out  of  the  letters  of 
the  defendant  and  his  agent,  and  that  such  letters 
were  a  sufficient  note  thereof.  A  letter  of  the 
defendant's  was  proved,  containing  an  agreement 
to  take  the  house,  and  give  50^.  more  of  premium, 
"provided  I  get  the  profit  rent  of  the  present 
tenant."  Upon  evidence  aliunde,  shewing  what, 
in  fact,  these  words  meant,  specific  performance 
was  decreed.  Skinner  v.  M^Dauall,  2  De  G.  &  Sm. 
265  ;  17  L.  J.,  Ch.  347  ;  12  Jur.  741. 

Lease  for  three  Liyes— Lives  not  named.] — 

Specific  performance  deci'eed  of  an  agreement 
for  a  lease  for  three  lives  unnamed.  Kensington 
{Lord:)  V.  Phillij)s,  6  Dow.  61  :  16  R.  R.  96. 
Fitzgerald  v.  Vicai'S,  2  Dr.  &Wal.  298.  See  also 
Penilatid  v.  Stokes,  2  Ball  &  B.  68. 

As  to  Bubject-xnatter.] — A  contract  for  a  lease 
of  "  coals,  &c.,"  or  "  minerals,"  is  too  ambiguous 
to  be  carried  out  by  this  court.  Pi^e  v.  Griffith, 
I  De  G.  M.  &  G.  80 ;  21  L.  J.,  Ch.  78  ;  15  Jur. 
1093. 

A  contract  by  the  owner  of  one  undivided 
moiety  of  a  colliery,  for  a  lease  of  the  whole 
colliery,  wiU  not  (in  the  absence  of  fraud  or 
collusion)  be  decreed  to  be  specifically  carried 
out  as  to  his  own  moiety,  either  with  or  without 
compensation.    lb. 

Semble,  in  such  case  the  parties  wiU  be  left  to 
damages  at  law.    lb. 

Where  terms  for  letting  farms  provided  that 
all  materials  lequired  for  buildings  proposed  to 
be  built,  or  that  might  thereafter  be  built,  should 
be  led  at  the  expense  of  the  tenant ;  that  the 
landlord  should  drain,  the  tenant  leading  tiles ; 
that  gates,  buildings,  "&c.,"  should  be  left  in 
repair  by  the  tenant,  the  landlord  finding  new 
gates  when  required  ;  that  the  landloixl  reserved 
to  himself  all  customary  rights  and  reservations, 
such  as  liberty  to  cut  and  plant  timber,  search 
for  and  work  mines  or  minerals,  "  &c.,"  allowing 
the  tenant  for  any  reasonable  damages  : — Held, 
that  these  stipulations  did  not  render  the  agree- 
ment uncertain,  so  as  to  be  incapable  of  being 
enforced  specifically.  Parker  v.  Taswell,  2 
De  G.  &  J.  559  ;  27  L.  J.,  Ch.  812 ;  4  Jur. 
(N.s.)  1006  ;  6  W.  R.  608. 

Where  an  agreement  for  a  lease  of  mineral 
property  did  not  clearly  define  the  mineral  area 
to  be  comprise<l  in  the  lease,  the  court  refused,  at 
the  instance  of  the  proposed  lessee,  to  decree 
specific  performance  of  the  agreement.  Lancaster 
V.  De  Traford,  31  L.  J.,  Ch.  554  ;  8  Jur.  (N.S.) 
873  ;  7  L."  T.  40  ;  10  W.  R.  474. 

A  plaintiff,  under  the  power  reserved  to  him  in 
the  agreement,  had  worked  the  mine  on  trial, 
and  expended  a  considerable  sum  in  so  doing. 
The  defendant  had  refused  to  agree  to  the  limits 
of  the  mineral  ai'ea  being  fixed,  because  he  con- 
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giderod  it  a  part  of  the  agreement  that  the 
plaintiff  shoold  associate  with  himself  some 
responsible  person  to  work  the  mine,  and  give 
security  for  the  performance  of  the  covenants  in 
the  lease,  which  the  plaintiff  neglected  to  do. 
The  court,  therefore,  refused  to  direct  an  inquiry 
as  to  the  amount  expended  by  the  plaintiff  in 
working  the  mine,  and  dismissed  the  bill,  but 
without  costs.    lb, 

A.,  by  contract  in  writing,  agreed  with  B.  to 
take  a  lease  of  "  those  two  seams  of  coal,  known 
as  the  two-feet  coal  and  the  three-feet  coal,  lying 
under  lands  hereafter  to  be  defined  in  the  Bank 
End  estate,"  and  B.  agreed  to  let  to  A.  "the 
before-mentioned  seams  of  coal "  : — Held,  that 
the  contract  was  sufficiently  definite  to  enforce, 
and  that  the  true  construction  of  it  was,  that  the 
boundaries  of  the  estate,  which  consisted  of  about 
twenty -seven  acres,  were  to  be  thereafter  defined. 
Heytoood  v.  Cope,  25  Beav.  140 ;  27  L.  J.,  Ch. 
468  ;  4  Jur.  (N.s.)  227  ;  6  W.  R.  304. 


Exception.] — An  incumbent  agreed  to 


grant,  at  a  future  period,  a  lease  of  his  glebe, 
containing  about  437  acres,  "  except  thirty-seven 
acres  thereof,"  which  were  not  specified  : — Held, 
that  the  contract  was  not  void  for  uncertainty. 
Jenkins  v.  Oreen,  27  Beav.  437  ;  28  L.  J.,  Ch.  817  ; 
5  Jur.  (N.8.)  304. 

Ab  to  Bepairs  to  be  Ezeouted  bj  Tenant.] — 
See  Bautnann  v.  James^  aDt«,  col.  739. 

Condition.] — The  defendant  by  letter  offered 
to  take  a  lease  of  the  plaintiff's  house  for  a  certain 
term,  at  a  specified  rent,  "  if  put  into  thorough 
repair,"  .stating  also,  *'  the  drawing-rooms  we 
should  require  to  be  handsomely  decorated 
according  to  the  present  style.  Paint  is  required 
both  inside  and  outside,  although  perhaps  for 
some  parts  one  coat  might  be  sufficient."  The 
plaintiff  wrote  to  accept  the  offer  : — Held,  that 
the  conditions  as  to  repairs  and  decorations  made 
the  agreement  too  uncertain  for  the  court  to 
enforce.  Taylor  v.  Portitigton^  7  De  O.  M.  &  G. 
328  ;  1  Jur.  (N.s.)  1067  ;  3  Eq.  R.  781. 

A  lessee  of  an  hotel  from  a  company  applied 
for  a  renewal  of  his  lease,  on  the  understanding 
that  he  would  spend  money  on  improvements. 
A  meeting  of  the  company,  informally  convened, 
agreed  to  grant  the  renewed  lease,  and  the  lessee 
continued  in  possession,  and  expended  money  on 
improvements  : — Held,  that  the  agreement  could 
not  be  enforced,  as  the  lessee's  undertaking  to 
improve  the  premises  was  a  material  part  of  the 
arrangement,  and  was  too  uncertain  to  be  inserted 
as  a  covenant  in  the  lease.  Gardner  v.  FooJts, 
15  W.  R.  388. 

B.  agreed  with  C.  to  take  a  lease  of  a  house 
which  C.  was  building  when  it  was  "  complete, 
finished  and  fit  for  habitation."  B.  took  possession, 
but  afterwards  found  various  objections  to  it, 
contending  that  it  was  not  properly  finished. 
The  matter  being  referred  to  an  expert,  he 
reported  that,  although  there  might  be  some 
objections,  yet  the  house  was  "  complete,  finished 
and  fit  for  habitation."  A  decree  for  a  specific 
performance  of  the  agreement  was  granted. 
Faulkner  v.  Llt^weUyn,  9  L.  T.  251  ;  11  W.  R. 
1056.  Affirmed,  9  L.  T.  557  ;  12  W.  R.  193— 
LJJ. 

Bill  for  specific  peiiormance  of  an  agreement 
to  renew  a  lease,  dismissed,  the  agreement  being 
too  vague  and  uncertain  to  be  executed  by  the 
court.    Price  v.  Asshetonj  1  Y.  &  Coll.  441. 


Which  of  Two  similar  Papen.]— One  of  two 
tenants  in  common  entered  into  a  negotiation  for 
a  lease,  and  wrote  a  letter  stating  his  willingness 
to  grant  a  lease  on  the  terms  of  a  paper  referre<l 
to  in  the  letter.  There  were  two  papers,  each  of 
which,  in  some  respects,  answered  the  description 
in  the  letter.  In  a  suit,  by  the  pro{>osed  lessee^ 
for  specific  performance  as  to  the  moiety  belong- 
ing to  the  tenant  in  common  who  had  written 
the  letter : — Held,  that  the  paper  to  which  the 
letter  referred  was  not  sufficiently  identified. 
Price  V.  GriMh,  1  De  G.  M.  &  G.  80  ;  21  L.  J., 
Ch.  78  ;  15  Jur.  1093. 

ii.  Inadequacy  of  Consideration. 

Inadequacy  of  value  is  not  an  objection  to 
decreeing  specific  performance,  unless  the  in- 
adequacy is  so  great  as  to  prove  fraud,  or  that 
the  parties  could  not  have  intended  to  execute 
the  contract.  Callaghan  v.  CallaglMn^  8  CI.  &  F. 
374.    See  4  Ir.  Eq.  R.  441. 

Valuable.] — Specific  execution  was  decreed 
of  the  following  contract  for  a  lease  :  '*  From 
the  love  and  affection  I  have  for  you  as  my 
first  cousin,  I  now  promise  and  engage  to 
you,  your  heirs,  or  assigns,  during  my  natural 
life,  in  reversion,  the  farm  of  C,  as  now  in  your 
actual  {)ossession,  at  \l.  2s.  9d.  per  acre,  as  now 
paid  and  payable  by  you."  Afoore  v.  Crofton, 
3  Jo.  &  Lat.  438  ;  9  Ir.  Eq.  R.  344. 

The  continuance  of  the  rent  which  was  reserved 
by  the  former  lease  is  a  valuable  consideration  for 
the  promise  to  grant  the  lease  in  reversion.    Ih. 

An  engagement  by  a  landlord  with  an  im- 
proving tenant  is  not  to  be  considered  as  merely 
voluntary.  Pultner  v.  Hamilton,  2  Ridgw.  P.  C. 
649.  And  see  Crop  v.  J\vrton,  2  Atk.  74  ;  9  Mod. 
233 ;  Barnard.  179. 

Lease  by  Charity.] — ^A  lease  by  charity  for 
ninety-nine  years  of  a  charity  farm,  as  a  hus- 
bandry lease,  cannot  stand,  without  proof  of  con- 
sideration shewing  that  it  is  fair  and  reasonable, 
and  for  the  benefit  of  the  charity.  Att.-Gen.  v, 
Owenj  10  Ves.  555. 

Duty  of  Lessee.] — ^A  lessee,  taking  an  unusual 
lease,  is  bound  to  see  that  the  consideration  ia 
fully  stated  on  the  face  of  the  instrument. 
Keating  v.  Keating^  LL  &  G.  t.  Sugd,  133. 

iii.  Mistake. 

Omission  of  Term.]— Party  held  entitled  to 
resist  a  suit  for  specific  performance  of  an  agree- 
ment to  let  a  public-house,  by  proving  that  he 
had  made  a  mistake  in  bis  letter  of  offer.  Wood 
V.  ScaHh,  2  K.  &  J.  33  ;  1  Jur.  (N.s.)  1107  ;  4 
W.  R.  31. 

Held,  that  such  mistake  was  well  proved,  by 
shewing  that  the  defendant  had  previously  to 
writing  this  letter  to  the  plaintiffs,  offered  the 
premises  to  other  brewers  upon  terms  which 
included  the  stipulation  which  be  stated  had 
been  omitted  in  such  letter  by  mistake  ;  because 
such  previous  offer  must  be  taken  to  be  the  offer 
which  he  had  stated  in  such  letter  that  he  was 
giving  to  the  applicants  in  rotation.    lb. 

Held,  also,  that  want  of  memory  and  inaccuracy 
on  the  part  of  the  defendant  only  affected  the 
credibility  of  his  evidence,  and  did  not  prejudice 
his  right  to  relief,  as  the  mistake  was  clearly 
proved  by  other  evidence,    lb. 

Where  a  material  ingredient  in  the  terms  of  a 
contract  has  been  omitted,  equity  considering  it 
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as  only  resting  in  treaty  will  not  decree  a  specific 
execution.  Bayly  v.  Tyrrell,  2  Ball  k  B.  363  ; 
12  R.  R.  99. 

Although  specific  perfonnance  of  an  agreement 
may  not  be  enforced  against  a  defendant  who 
reasonably  misunderstood  its  terms,  a  mere  case 
of  inadvertent  omission  to  propose  an  intended 
term  is  different ;  and  therefore,  where  an  occu- 
pant of  land  under  an  expiring  tenancy  had 
always  paid  the  tithe  rent-charge,  and  after- 
wards entered  into  a  written  agreement  with  the 
landlord  for  a  lease  at  the  old  rent,  but  without 
any  stipulation  being  introduced  as  to  the  tithe 
rent-charge  : — Held,  that  the  landlord  could  not 
insist  on  such  a  stipulation  being  inserted  as  a 
condition  of  specific  performance  being  enforced 
ajrainst  him.  Parker  v.  Tastoell,  2  De  G.  &  J. 
659  ;  27  L.  J.,  Ch.  812  ;  4  Jur.  (N.S.)  1006  ;  6 
W.  R.  608. 

Ab  to  Extent  of  Premises.] — ^Where  a  tender 
for  a  lease  of  a  f aim  was  accepted  under  the  mis- 
taken impression  that  the  quantity  of  land 
inserted  therein  by  the  person  making  the 
tender  was  the  same  as  that  intended  to  be  let. 
and  it  was  subsequently  discovered  that  the 
quantity  of  land  inserted  in  the  accepted  tender 
was  of  larger  amount  than  was  intended  to  be 
let : — Held,  that  as  the  mistake  was  one  which 
related  to  quantity  only,  it  did  not  touch  the 
essential  terms  of  the  contract,  and  that  specific 
performance  could  be  granted  with  an  abatement. 
McKetizie  v.  Ilenheth,  47  L.  J.,  Ch.  231  ;  7  Ch.  D. 
675  ;  38  L.  T.  171  ;  26  W.  R.  189. 

Contract  by  a  railway  company  to  grant  a 
lease  of  the  whole  of  a  house  No.  1,  and  part  of 
a  house  No.  2  : — Held,  that  part  of  the  house 
No.  1  being  evidently  intendea  to  be  retained  by 
the  company,  only  that  other  part  of  it  desig- 
nated in  a  plan  was  meant  to  be  included  in  the 
lease,  and  a  biU  to  compel  a  lease  of  the  whole 
house  dismissed.  Riclmrds  v.  North  London  Ry., 
20  W.  R.  194. 

Agreement  not  according  to  Intention  of 
Principal.] — It  was  held  a  ground  for  refusing 
specific  performance  of  an  agreement  by  defen- 
dant's agent  to  grant  a  lease,  that  such  agreement 
was  not,  in  regard  to  some  restrictions  on  a  par- 
ticular sort  of  building,  in  conformity  with  the 
defendant's  intentions,  which  intentions  he  had 
communicated  to  his  agent,  if  he  had  authorised 
him  at  all,  which  was  doubtful.  HeUham  v. 
Langley,  1  Y.  &  C,  C.  C.  175. 

iv.  MisrepreserJation  or  Concealment. 

Misrepresentation.] — Bill  for  specific  perform- 
ance of  an  agreement  to  take  a  lease  of  a  lime- 
stone quarry.  In  the  course  of  the  treaty  the 
plaintiff  had  represented  that  the  limestone  was 
of  a  certain  quality ;  the  fact  being  that  a 
quarry  in  the  immediate  neighbourhood  had  been 
worked,  and  the  stone  ascertained  not  to  be  of 
the  specified  quality.  The  result  of  this  trial 
was  not  known  to  either  party,  but  might  have 
been  ascertained  on  inquiry ;  and  it  appeared 
that  the  plaintiff  had  no  knowledge  of  the  quality 
of  the  limestone.  The  defendant  afterwards,  and 
before  signing  the  agreement,  made  a  cursory 
inspection  of  the  old  quarry,  and  satisfied  himself 
that  the  stone  was  limestone,  but  ascertained 
nothing  as  to  its  quality  : — Held,  that  the  mis- 
representation was  a  bar  to  a  decree  for  specific 
I)erformance.  Higgins  v.  Samels^  2  John.  &  H. 
460  ;  7  L.  T.  240. 


Where  a  house  was  described  as  substantial 
and  convenient,  and  having  five  bedrooms  ;  on  a 
bill  for  specific  performance : — Held,  that  this 
was  no  misdescription,  although  the  house  was 
out  of  repair,  and  the  wall  in  some  places  only 
half-brick  thick,  and  some  of  the  bedrooms 
extremely  small  inner  rooms,  and  without  fire- 
places.   Johnsony,  Smart,  2  Giff.  151  ;  2  L.  T.  307. 

Suppressing  Pact.] — Specific  performance  of 
an  agreement  for  a  lease,  in  consideration  of  the 
surrender  of  an  old  lease,  refused,  the  tenant 
suppressing  that  the  life  on  which  the  old  lease 
<lepended  was,  when  the  agreement  was  signed, 
in  extremis  ;  and  as  the  new  lease  would,  under 
a  power  of  leasing,  at  the  highest  rent,  be  void, 
the  surrender  of  the  old  lease  forming  part  of 
the  consideration.  EUard  v.  Llandaff  {Lord), 
1  Ball  &  B.  241  ;  12  R.  R.  23. 

Equity  will  not  direct  a  lease,  void  under  a 
power,  to  be  executed,  as  it  would  not  bind  the 
inheritance,  and  might  embarrass  remainderman, 
/ft.,  251. 

Beticence— Uninformed  Party.] — There  being 
no  fiduciary  relation  betwe3n  a  vendor  and  a 
purchaser,  the  purchaser  is  not  bound  to  disclose 
any  fact  exclusively  within  his  knowledge  which 
might  be  expected  to  influence  the  price  of  the 
subject  to  be  sold.  Simple  reticence  does  not 
amount  to  legal  fraud,  but  a  word  or  a  gesture 
intended  to  induce  the  vendor  to  believe  in  the 
existence  of  a  non-existing  fact,  which  might 
influence  the  price  of  the  subject  to  be  sold, 
would  be  a  sufficient  ground  for  a  court  of 
equity  to  refuse  a  decree  of  specific  performance  ; 
and  so.  k  fortiori,  would  any  contrivance  on  the 
part  of  the  purchaser,  better  informed  than  the 
vendor  as  to  value,  to  hurry  the  vendor  into  an 
agreement  without  giving  him  an  opportunity  of 
being  fully  informed  on  that  subject,  or  taking 
advice  as  to  the  terms  of  the  bargain.  Walters 
V.  Morgan,  3  De  G.  F.  &  J.  718  ;'4  L.  T.  7.58. 

Where,  therefore,  an  intended  lessor  and  lessee 
of  minerals  were  in  the  above  position  as  to 
knowledge,  and  the  intended  lessee  brought  to 
the  lessor  a  lease  ready  prepared,  without  previous 
negotiation  as  to  the  details  of  it,  and  induced 
the  latter  to  sign  it,  saying  that  he  might  trust 
to  the  proposed  lessee  for  making  a  fair  allowance 
if  the  minerals  turned  out  more  valuable  than 
was  supposed  : — Held,  that  a  bill  for  specific  per- 
formance by  the  intended  lessee,  offering  to  make 
a  fair  extra  allowance,  could  not  be  sustained, 
and  its  dismissal  was  confirmed  on  appeal.    Ih, 

Unfairness.] — A  bill  for  specific  performance 
of  an  agreement  for  a  lease  signed  by  the  grantor 
only,  and  contrary  to  his  leasing  power,  of  which 
the  plaintiff  had  notice  afterwards,  amended, 
praying  an  execution  of  the  agreement  for  the 
life  of  the  grantor,  without  requiring  compensa- 
tion for  the  difference  of  interest,  dismissed,  the 
case  proved  for  the  plaintiff  creating  doubts  and 
suspicions  of  the  fairness  of  the  transactions. 
0'Rour1i4i  V.  Pcrcival,  2  Ball  &  B.  58  ;  12  R.  R.  68. 

V.  Illegality. 

When  the  plain  intent  of  an  agreement  is 
unobjectionable,  this  court  will  decree  specific 
performance  of  it  according  to  such  intent, 
though  in  its  terms  the  agreement  was  contrary 
to  a  statute  ;  thus  an  agreement  for  a  lease  with 
a  covenant  by  the  tenant  to  pay  all  composition 
for  tithes,  entered  into  after  the  2  &  3  Will.  4, 
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•c  119,  will  be  enforced  by  decreeing  a  lease  to 
be  executed,  reserving  a  rent  compounded  of  the 
rent  agreed  upon,  and  the  rent-charge  in  lieu  of 
tithes,  where  such  is  the  intention  of  the  parties. 
Daly  V.  Du^gan^  1  Ir.  Eq.  R.  311.  S.  P.,  Daties 
▼.  Fitton,  4  ir.  Eq.  R.  612  ;  2  Dr.  k  War.  225  ; 
Carolan  t.  Brahazon^  9  Ir.  Eq.  124  ;  3  Jo.  &  Lat. 
200. 

vi.  Hardship, 

BztexisiTe  Bepairs  Heoessary.] — ^A  tenant 
under  an  agreement  to  take  a  lease  of  a  house, 
then  unfinished,  but  which  the  lessor  ag^reed  to 
finish,  is  not  bound  to  accept  it  if  the  house, 
upon  a  competent  survey,  is  found  defective,  and 
finished  in  such  a  manner  that  it  is  likely  to 
subject  the  tenant  under  the  covenant  to  repair, 
to  an  unusually  large  annual  outlay  to  maintain 
it.  Tddesley  v.  Clarluon,  30  Beav.  419  ;  31  L.  J., 
Ch.  362  ;  8  Jur.  (N.8.)  163  ;  6  L.  T.  98  ;  10  W.  R. 
328. 

Specific  performance  of  an  agreement  to  take 
a  lease  decreed,  where  the  defendant,  knowing 
that  the  premises  were  greatly  out  of  repair, 
stipulated  for  certain  specific  repairs,  wnich 
were  done  accordingly,  but  took  possession  after 
being  warned  that  much  more  extensive  repairs 
were  required,  and  it  turned  out  on  examination, 
after  he  had  taken  possession,  that  it  was  neces- 
sary to  take  down  and  rebuild  a  wall  at  great 
expense.  Cook  v.  Wavgfi,^  2  Giff.  201 ;  6  Jur. 
{N.S.)  696  ;  8  W.  R.  458. 

Bent  unfairlj  Fixed  bj  Umpire.]— Two  parties 
treating  for  a  lease,  agreed  that  the  amount  of 
rent  should  be  fixed  by  two  arbitrators,  with 
power  to  call  in  an  umpire,  whose  decision,  with 
that  of  one  of  the  arbitrators,  should  determine 
the  rent.  The  umpire  being  chosen,  he  and  the 
arbitrator  for  the  lessee  fixed  the  rent,  the 
former  stating  as  the  ground  of  his  decision, 
that  the  lessee  had  agr^  with  the  arbit|ators 
to  lay  out  a  large  sum  upon  the  premises,  but 
which  agreement  the  lessor  had  no  power  to 
enforce.  The  arbitrator,  too,  made  his  valuation 
at  the  instigation  of  the  lessee's  wife : — Held, 
that  in  these  circumstances  a  specific  perform - 
ought  not  to;»be  granted.  Chicheker  v.  JiP'Intyre^ 
1  Dow  (N.8.)  460  ;  4  Bli.  (N.8.)  78. 

Interfering  with  Eigoyment.] — Bill  for  specific 
performance  dismissed  with  costs,  where  the 
agreement  had  been  procured  by  the  plaintiff 
under  circumstances  of  great  suspicion.  A.,  B. 
and  C.  being  jointly  interested  in  certain  pro- 
perty, A.  contracts  with  B.  to  take  a  lease  of  the 
whole  of  it ;  and  the  contract  expresses  that  B. 
is  to  be  bound  by  the  contract,  only  so  far  as  it 
is  to  be  performed  by  him,  but  that  A.  is  to  be 
answerable  to  B.,  even  for  what  is  to  be  done  by 
C. : — Held,  that  B.  will  not  be  precluded  from 
enforcing  the  contract  against  A.,  by  the  circum- 
stance that  C.  has  taken  proceedings  in  a  court 
of  equity,  which  deprive  A.  of  that  possession 
and  enjoyment  of  the  property,  the  subject  of 
the  contract,  which  it  was  the  purport  of  the 
contract  to  give  him ;  nor  by  the  circumstance 
that  B.,  A.  having  declared  his  resolution  not  to 
perform  the  agreement,  has  supported  C.  in  some 
of  the  applications  which  he  has  made,  tending 
to  interfere  with  A.'s  enjoyment  and  possession 

of  the  property.    v.  Ogden,  6  L.  J.  (O.S.) 

Ch.  104. 

Sub-Leaie— Expiration  of  Time  for  obtaining 
Consent    of    Superior    Landlord  —  Liquidated 


Damages.] — An  agreement  for  an  under-lease 
contained  a  covenant  by  the  lessee  with  the 
intended  under-lessees  that,  if  the  lessors  should 
refuse  to  grant  a  licence  to  him  to  underlet  to 
them,  or  in  case  such  licence  should  not  be 
obtained  before  the  24th  of  June,  1864,  the  lessee 
should  pay  to  the  under-lessees  1,000^.  as  liqui- 
dated damages : — Held,  that  this  clause  did  not 
give  the  lessee  a  right  to  abstain  from  applying 
for  a  licence,  and  to  pay  the  penalty  in  lieu  of 
granting  the  lease ;  and  specific  performance 
was  decreed,  although  the  time  specified  for 
obtaining  the  licence  had,  in  consequence  of  his 
not  having  applied  for  it,  expired.  Long  v. 
Bouyring,  33  Beav.  685  ;  10  Jur.  (N.8.)  668 ;  10 
L.  T.  683  ;  12  W.  R.  972. 

vii.  Failure  of  Condition, 

Approval  of  Plans.] — A.  agreed  to  grant  a  lease 
to  B.  as  soon  as  B.  should  have  built  a  house, 
with  the  necessary  outbuildings  on  the  land,  of 
the  value  of  1,400^.  at  the  least,  **  according  to  a 
plan  to  be  submitted  to  and  approved  by  A." 
B.  agreed  to  build,  and  take  the  lease.  No  plan 
had  been  approved  of : — Held,  that  no  decree 
could  be  made  for  specific  performance.  Brace 
V.  Wt^hmni;,  25  Beav.  348  ;  27  L.  J.,  Ch.  572  ;  4 
Jur  (N.8.)  549  ;  6  W.  R.  425. 

Quaere,  whether,  in  the  absence  of  the  condition 
as  to  approval,  specific  performance  would  have 
been  decreed.    Ih. 

See  also  Cuhitt  v.  Smith,  10  Jur.  (N.s.)  1123  ; 
11  L.  T.  289. 


Formation  of  Company.] — A  lessee  wrote  to 
his  lessor  offering  to  surrender  his  lease  and  to 
take  a  fresh  lease  for  twenty-one  years  to  a 
nominee,  or  to  a  company  which  he  intended  to 
form,  at  an  increased  rent,  but  otherwise  on  the 
same  terms  as  the  existing  lease ;  and  by  a  sub- 
sequent letter  offered  to  instruct  his  solicitor  to 
prepare  a  draft  lease.  The  lessor  telegraphed  to 
him  in  reply  to  get  the  lease  prepared.  After- 
wards correspondence  took  place  between  the 
solicitors  as  to  the  form  of  the  lease,  and  the 
lessee's  solicitor  prepared  a  formal  agreement. 
Differences  having  arisen,  the  lessor  refused  to 
grant  the  lease,  and  the  lessee  brought  an  action 
for  specific  performance  of  the  agreement  to 
grant  a  lease  and  for  damages.  No  company 
had  been  formed  and  no  nominee  appointed  by 
the  plaintiff  before  the  trial  of  the  action  : — 
Held,  that  assuming  that  there  was  a  binding 
(^cement  for  a  lease,  the  formation  of  a  com- 
pany or  appointment  of  a  nominee  was  a  con-, 
dition  precedent,  and  that  the  plaintiff  could 
not  maintain  an  action  for  specific  performance 
of  the  contract,  as  he  had  not  performed  the 
condition.  Williams  v.  Briseoe,  22  Ch.  D.  441 ; 
48  L.  T.  198  ;  31  W.  R.  907— C.  A. 

But  held,  also,  on  the  construction  of  the 
correspondence,  that  there  was  no  binding  agree- 
ment between  the  parties,  and  therefore  the 
action  entirely  failed.    lb. 

Kon-falfllment  of  Promise — Acqniesoenee.] — 

When  the  subject  of  contract  was  an  agreement 
to  take  the  lease  of  a  house,  and  the  proposed 
tenant  weilt  into  possession  at  once,  and  occupied 
for  two  years,  but,  while  continuing  in  occupa- 
tion, from  time  to  time  called  on  the  landlord  to 
fulfil  promises  which  the  tenant  alleged  to  have 
been  the  inducement  for  the  contract,  and  paid 
rent,  but  always  paid  it  under  protest : — Held, 
that  these  circumstances  did  not  amount  to  such 
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acquiescence  as  to  prevent  the  tenant  from 
ultimately  refusing  to  perform  the  contract,  but 
that  the  payments  were  to  be  treated  as  merely 
made  in  respect  of  the  actual  use  and  occupation, 
and  in  no  other  character.  Lamare  v.  Dixon, 
43  L.  J.,  Ch.  203  ;  L.  R.  6  H.  L.  414  ;  22  W.  R.  49. 

A.  was  the  owner  of  some  land,  on  which  he 
was  about  to  erect  buildings ;  B.  wished  to  have 
cellars  there  for  wine  vaults.  A.  promised  that 
they  should  be  made  dry,  but  would  not  introduce 
that  promise  into  the  written  agreement.  B., 
however,  confiding  in  the  promise,  signed  the 
agreement,  by  which  he  undertook  to  accept 
from  A.  a  lease  of  the  vaults  for  a  certain  term, 
and  at  a  certain  rent.  B.  was  to  pay  down  1002., 
and  was  to  pay  another  1002.  on  the  execution  of 
the  lease.  B.  paid  the  first  100/.,  and,  for  his 
own  convenience,  before  the  day  fixed,  took 
possession  of  the  vaults,  and  placed  therein  a 
large  quantity  of  wine,  but  soon  complained 
that  the  vaults  had  not  been  made  dry.  These 
complaints  he  constantly  renewed,  and  every 
time  he  paid  the  rent  paid  it  under  protest ;  and, 
finally,  after  more  than  two  years'  actual  occupa- 
tion of  the  cellars,  refused  to  sign  the  lease,  on 
the  ground  that  the  cellars  had  not  been  made 
fit  for  his  occupation,  and  he  did  not  pay  the 
second  sum  of  1002.,  but  removed  his  stock  of 
wines  to  another  place.  On  a  bill  for  specific 
performance,  the  court  granted  a  decree  against 
B.,  but  accompanied  it  with  a  direction  that 
there  should  be  an  inquiry  whether  a  certain 
thing  suggested  by  B.  in  the  course  of  the  long 
correspondence  between  the  parties,  but  neglected 
by  A.,  should  not  be  done  : — Held,  that  the  decree 
in  this  form  was  erroneous.    lb. 

Held,  also,  that  the  taking  possession  of  the 
vaults,  and  the  payment  of  the  rent,  which 
payment  must  be  attributed  to  the  actual  use 
and  occupation  of  the  premises,  did  not  prevent 
B.  from  setting  up  as  a  defence  the  non-perform- 
ance of  the  promise  which  had  been  the  induce- 
ment to  the  contract.    lb. 

Held,  also,  that  as  there  had  been  delay  on 
both  sides,  though  the  plaintiff's  bill  ought  to  be 
dismissed,  it  must  be  dismissed  without  costs.  lb. 

Disclaimer  of  Part — Separable  Conditions.]-— 

When  the  conditions  of  an  agreement  between 
landlord  and  builder,  whereby  the  landlord  agrees 
to  grant  leases  of  successive  plots  of  land  as  the 
houses  upon  each  of  them  are  built  to  a  certain 
stage,  are  by  the  terms  of  the  contract  separable, 
there  is  no  rule  of  equity  to  prevent  them  from 
being  separately  enforced  by  way  of  specific 
.performance.  Therefore,  where  the  assignee  of 
the  builder's  interest  had  completed  the  houses 
upon  some  only  of  the  plots  agreed  to  be  built 
upon  : — Held,  upon  a  bill  for  specific  perform- 
ance, that  he  was  entitled  to  the  leases  of  those 
plots,  even  though  disclaiming  all  interest  in  the 
remaining  plots.  Wilkingon  v.  Clement s,  42  L.  J., 
Ch.  38  ;  L.  R.  8  Ch.  96  ;  27  L.  T.  834  ;  21  W.  R.  90. 

viii.  Inability  of  L&tsor  to  Chant  Lease. 

Action  by  Lessee.] — Contract  for  a  lease  con- 
ditional on  the  lessor's  ability  to  grant  it.  A  bill 
for  specific  performance  by  the  lessee  is  premature 
if  filed  before  he  can  shew  that  the  lesser  is  able 
to  grant  the  lease.    Abbott  v.  Blair,  8  W.  R.  672. 

But  the  lessor's  acceptance  of  a  deposit  on  a 
premium  for  the  lease,  and  subsequent  interest 
on  the  balance,  sufficiently  removes  the  condi- 
tion, so  as  to  entitle  the  lessee  to  file  a  bill,  and 
is  so  far  an  estoppel.    lb. 


A  bill  was  filed  for  specific  performance  of  a. 
contract  to  grant  a  lease  of  premises.  The  defen- 
dant was  unable  to  grant  a  lease  of  the  entirety, 
and  offered  previously  to  filing  the  bill  to  release 
the  plaintiff,  and  to  reimburse  him  the  amount 
of  the  repairs  which  he  had  done  ;  the  plaintiff 
claimed,  however,  to  be  paid  for  costs  and 
expenses  incurred  by  him  in  and  about  enter- 
ing into  the  contract,  and  for  other  damage 
sustained  by  him.  Stuart,  V.-C,  on  account  of 
the  offer  that  had  been  made  previously  to  the 
institution  of  the  suit,  ordered  the  plaintiff  to- 
pay  the  costs,  and  directed  an  inquiry  as  to  the 
expenses  incurred  in  respect  of  the  repairs  only. 
On  appeal : — Held,  that  the  plaintiff  was  entitled 
to  an  additional  inquiry,  as  to  the  costs  and 
expenses  incurred  by  him  up  to  filing  the  bill  ;. 
and  that  the  plaintiff  ought  to  have  proceeded  at 
law  for  damages  by  reason  of  the  breach  of  the 
contract ;  that,  as  a  reasonable  offer  had  been 
made  to  the  plaintiff  before  the  institution  of 
the  suit,  he  was  properly  directed  to  pay  the 
costs.   Bauman  v.  Mattkewis,  4  L.  T.  783 — L.  C. 

Action  by  Lessor.] — ^A  lessee  entered  into  an 
agreement  to  let  a  part  of  the  premises  to  the 
defendant,  with  the  option  of  taking  a  lease  for 
twenty-one  years.  The  defendant  subsequently 
discovered  that  the  lessee's  own  lease  was  for 
twenty-one  years  and  a  quarter,  and  that  the 
covenants  were  such  as  to  prevent  him  from  grant- 
ing the  proposed  lease.  After  some  negotiations 
he  broke  off  the  contract.  Bill  for  the  specific 
performance  dismissed  with  costs,  although 'the 
lessee  was  able,  before  the  hearing  of  the  cause, 
to  grant  the  lease  on  the  terms  of  the  agreement. 
Forrer  v.  Nash,  11  Jur.  (N.s.)  789  ;  14  W.  R.  8. 

ix.  Defect  in  Lessor's  Title. 

If  a  party  agrees  to  let  an  estate,  and  files  a 
bill  for  the  specific  performance  of  the  agree- 
ment, it  will  be  dismissed,  with  costs,  if,  in  the 
course  of  the  suit,  it  should  appear  that  the 
intended  lessor  had  a  defective  title ;  even 
though  the  objections,  on  which  the  refusal  to 
take  the  lease  was  grounded,  were  frivolous  and 
untenable.  Baskcomb  v.  Phillips,  29  L.  J.,  Ch. 
380  ;  6  Jur.  (N.S.)  363  ;  1  L.  T.  288. 

Where  it  appears  from  the  bill  that  the  plain- 
tiff is  unable,  from  causes  which  he  cannot 
control,  to  make  a  good  title,  a  demurrer  will  be 
allowed,  and  the  pStintiff  will  not  be  permitted 
to  bring  the  cause  to  a  hearing  on  the  chance 
that  he  may  by  that  time,  or  before  certificate, 
be  enabled  to  sue  the  defendant.  Beeves  v. 
Greenwich  Tanning  Co.,  2  Hem.  &  M.  54. 

An  agreement  by  the  vendors  to  let  to  the 
vendees,  for  the  term  of  sixty-one  years,  the 
premises  then  occupied  by  the  vendors,  **  as  held 
under  A.  B.,"  does  not  ateolve  the  vendors  from 
the  duty  of  proving  the  title  of  their  lessor,  A.  B. 
And  on  its  appearing  that  A.  B.  was  himself  only 
a  lessee  for  three  lives,  with  a  covenant  for 
perpetual  renewal :  —  Held,  that  the  vendors 
could  not  make  a  good  title  to  grant  a  lease  for 
a  term  of  sixty-one  years.  Held,  also,  that  the 
fact  of  other  premises  (besides  those  proposed  to 
be  let  to  the  vendors)  being  comprised  in  the 
lease  to  A.  B.  was  a  fatal  objection  to  the  title. 
Leathern  v.  Allen,  1  Ir.  Ch.  R.  683. 

Lease  by  Tenant  for  Life — Covenant  not 
binding  Successors.] — ^Agreement  to  grant  a 
lease  for  twenty-one  years  of  a  house  in  H. 
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place,  aoootding  to  proposals,  by  which  it  was 
stipulated  that  the  lease  should  contain  a  cove- 
nant by  the  lessor  not  to  let  land  near  H.  place 
for  the  purpose  of  making  or  burning  bricks ; 
and  that  the  lease  should  be  in  the  form  of  one 
to  be  inspected  at  the  office  of  the  lessor's  solici- 
tor. Tiie  form  of  lease  referred  to  contained  a 
covenant  by  the  lessor  not  to  let  land  near  H. 
place  for  the  purpose  of  making  or  burning 
bricks,  during  the  term  of  twenty-one  years,  if 
the  lessor  should  so  long  live  ;  and  it  turned  out, 
on  inspection  of  the  abstract  of  the  lessor's  title, 
that  the  lessor  was  only  tenant  for  life  of  land 
near  H.  place,  and  unable  to  bind  his  successors 
in  the  ownership  by  the  covenant  not  to  let : — 
Held,  on  exception  to  the  Master's  report  (find- 
ing in  favour  of  the  plaintiffs  title  to  grant  the 
lease  in  a  suit  by  the  lessor  for  specific  perform- 
ance), that  this  fact,  In  the  circumstances  of  the 
case,  formed  no  ground  for  resisting  the  perform- 
ance of  the  contract.    Da  toes  v.  Betts,  1 2  Jur.  709. 

Beleaae  of  Mortgage  Charge — Trust  for 


unborn  Children.] — The  plaintiff  was  tenant  for 
life  in  possession,  with  power  of  leasing,  of 
certain  premises,  subject  to  a  mortgage  charge 
in  trustees.  The  trusts  of  the  mortgage  were 
for  the  plaintiff  and  wife,  for  their  respective 
lives,  with  remainder  to  their  unborn  children. 
To  enable  the  plaintiff  to  grant  a  lease  of 
a  portion  of  the  property  in  mortgage,  the 
trustees  and  the  plaintiff  and  the  wife  (as 
cestuis  que  trustent)  joined  in  releasing  that 
portion  from  the  mortgage ;  and  the  plaintiff 
thereupon  agreed  to  grant  a  beneficial  lease, 
under  the  power,  of  such  portion  to  the  defen- 
dant. Upon  an  objection  being  taken,  in  a  suit 
for  specific  performance,  to  the  title  to  grant  a 
lease,  on  the  ground  that  the  release  of  the 
mortgage  would  be  inoperative  as  against  the 
wife  and  ulterior  cestuis  que  trustent : — Held, 
that  whether  this  was  or  was  not  a  breach  of 
trust  on  the  part  of  the  trustees  (there  being 
no  legal  title  by  which  the  position  of  the  lessee 
could  be  affected),  a  court  of  equity  would, 
under  no  circumstances,  interfere  with  the  title 
of  the  lessee,  and  that,  therefore,  the  objection 
could  not  be  supported.    lb. 

Waiver  of  Sight  to  call  for  Title.]— By  an 
agreement  of  the  12th  November,  1853,  G.  S. 
agreed  to  take  leases  of  two  houses  from 
Christmas  following,  but  to  enter  into  possession 
of  the  premises  on  the  21st  November.  The 
agreement  contained  do  stipulation  as  to  investi- 
gation of  title  or  delivery  of  abstract.  The 
fixtures  were  to  be  taken  by  G.  S.  at  a  valuation. 
G.  S.  on  the  12th  November  took  possession  of 
part  and  on  the  21st  November  took  possession 
of  the  remaining  part  of  the  premises.  On  the 
25th  November  G.  S.  requested  the  lessor's 
solicitors  to  dcler  the  preparation  of  the  leases, 
**  as  he  had  a  prospect  of  finding  a  partner,  who 
he  thought  should  be  included  therein."  On  the 
loth  December  drafts  of  the  leases  were  sent  to 
G.  S.  for  perusal,  and  on  the  18th  January,  1854, 
he  was  requested  to  return  them  approved.  On 
the  16th  March  G.  S.'s  solicitor,  for  the  first 
time,  requested  the  lessor's  solicitors  to  furnish 
him  with  an  ab-itract  of  title,  which  being  re- 
fused, G.  S.  declinetl  to  complete  the  contract, 
and  he  gave  notice  that  he  should  give  up 
possession  of  the  premises  on  the  31st  March, 
whilst  in  possession,  G.  S.  had,  inter  alia,  adver- 
tised the  premises  to  be  let,  with  immediate 
possession,  and  had  been  assessed  to  and  had 
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paid  rates  and  taxes.  Upon  a  claim  for  specific 
performance  of  the  agreement : — Held,  that 
G.  S.  had  by  his  conduct  waived  his  right  to  call 
upon  the  lessor  for  an  investigation  of  the  title, 
and  that  the  agreement  be  specifically  per- 
formed : — Held,  hIso,  that  the  lessor  was  entitled 
to  recover  the  amount  of  rent  due,  and  the 
amount  of  the  valuation  of  the  fixtures.  Simpson 
V.  Sadd,  23  L.  J.,  Ch.  873  ;  18  Jur.  938  ;  2  W.  R. 
578.  Affirmed,  3  Eq.  R.  263  ;  1  Jur.  (N.8.)  457  ; 
3W.R.  118— L.  C. 

Bisclosore  of  Defect  during  Proceedingi .  ] 


— In  a  suit  for  the  specific  performance  of  an 
agreement  to  accept  a  lease,  the  court,  consider- 
ing the  defendant  (the  intended  lessee),  by  his 
conduct,  to  have  waived  all  objections  to  the 
vendor's  title,  decreed  a  specific  performance  of 
the  agreement,  and  referred  it  to  the  Master  to 
settle  the  lease.  In  settling  the  lease,  it  became 
necessary,  for  identifying  the  premises,  to  pro- 
duce before  the  Muster  the  original  lease  under 
which  the  plaintiff  was  entitled  to  the  property, 
from  which  lease  it  appeared  that  the  property 
in  question  was  held,  with  other  property,  at  one 
entire  rent,  and  under  some  special  covenants, 
no  provision  with  respect  to  which  was  made  in 
the  agreement  between  the  plaintiff  and  the 
defendant.  On  the  hearing  for  further  directions, 
these  facts  being  brought  before  the  court  in  the 
shape  of  exceptions  to  the  report  : — Held,  that 
though  the  defendant  had,  by  his  conduct, 
waived  his  right  to  the  production  of  the  lessor's 
title,  yet,  as,  in  the  course  of  the  proceedings,  it 
had  become  necessary  to  produce  that  title,  and 
that  production  shewed  that  a  sufficient  lease 
could  not  be  made  to  the  defendant  according  to 
the  agreement,  the  court  would  not  enforce  a 
specific  performance,  and  the  bill  was  dismissed, 
but  without  costs.  Warren  v.  RicluLrdtton, 
Younge,  1. 

X.  Possibility  of  Forfeiture. 

A  lease  of  a  theatre,  with  a  covenant  for 
renewal,  contained  a  proviso  that  the  lessee 
should  not  let  any  box,  with  the  exception  of 
forty-one  specified  boxes,  for  more  than  the 
season,  or  than  from  year  to  year.  On  assign- 
ment of  the  term,  the  assignor  reserved  the  right 
for  himself  and  his  nominees,  during  the  existing 
or  any  renewed  lease,  to  occupy  box  No.  124,  not 
being  one  of  the  excepted  boxes.  On  a  renewal 
being  obtained,  a  similar  covenant  as  to  forty- 
one  boxes  was  inserted  in  the  renewed  lease,  but 
they  were  not  specified.  The  lessee,  under  the 
renewed  lease,  obtained  the  renewal  by  means  of 
the  covenant  in  the  old  lease,  and  with  notice  of 
the  reservation  as  to  box  No.  124.  He  granted 
long  leases  of  forty -one  boxes,  exclusively  of 
No.  124  : — Held,  that  the  possibility  of  a  forfei- 
ture being  incurred,  if  he  petformed  the  agree- 
ment as  to  No.  124,  was  no  defence  to  a  suit  for 
its  specific  performance.  Hellhig  v.  Lumlet/j  3 
De  G.  &  J.  493  ;  28  L.  J.,  Ch.  249  ;  6  Jur.  (N.s.) 
301  ;  7  W.  R.  152. 

Ecjuity  will  not  decree  specific  execution  of  a 
covenant  in  a  lease  violating  the  restrictions  of  a 
prior  settlement,  of  which  the  lessee  hatl  notice. 
Crtifford  v.  Oliver,  3  Ridgw.  P.  C.  316. 

xi.  Breach  of  Intended  Covenant. 

Specific  performance  of  articles  to  grant  a 
lease  to  the  plaintiff  decreed,  though  he  had  con- 
tracted to  underlet  contrary  to  those  articles. 
Williams  v.  Cheney,  3  Ves.  59. 

25 


771 


LANDLORD  AND  TENANT— ^^ecmente /or  Lca«e«. 


772 


Bill  for  specific  performance  of  parol  agree- 
ment to  grant  farm  lease,  with  usnal  covenants 
of  neighbourhood,  and  injunction  to  prevent 
ejectment,  plaintiff  having  taken  possession. 
Upon  answer  stating  insolvency  of  plaintiff,  and 
various  breaches  of  agreement  during  five  years' 
possession,  to  the  ruin  of  estate,  the  injunction 
was  continued  on  an  undertaking  to  give  judg- 
ment in  ejectment,  go  to  commission,  and  set 
down  cause  for  next  term,  paying  rent  into 
court :  defendant  also  insisted  on  covenant  not 
to  assign  ;  that  is  subject  of  inquiry  as  to  custom 
of  neighbourhood.  JSoardman  v.  Mottyn^  6  Ves. 
467. 

Tenant  having  committed  breaches  of  covenant, 
by  waste,  treating  the  land  in  an  unhusband-like 
manner,  &c.,  not  entitled  to  specific  performance 
of  an  agreement  for  a  lease.  Hill  v.  Barclay^ 
18  Ves.  63  ;  11  R.  R.  147. 

An  injunction,  though  not  to  be  continued 
with  a  view  to  specific  performance  of  an  agree- 
ment to  grant  a  lease,  if  under  a  clause  for 
re-entry  the  lease,  when  granted,  would  be  at  an 
end  by  the  tenant's  acts,  was  maintained  upon 
undertaking  to  give  possession,  when  required  by 
the  court,  and  paying  the  rent  due,  by  waiver  of 
the  forfeiture  if  incurred,  viz.,  distraining  for 
subsequent  rents.  Oovrlay  v.  Somerset  {Duh})^ 
1  Ves.  &  B.  68  ;  13  R.  R.  234. 

Whether,  even  without  a  right  of  re-entry,  the 
court  seeing  a  gross  case  of  waste  and  breach  of 
covenant,  not  to  be  indemnified  by  damages, 
would  leave  the  tenant  to  his  remedy  at  law, 
refusincf  relief,  quaere.    Ih. 

A  bill  was  filed  by  a  person  in  possession  of 
certain  lands,  for  the  specific  performance  of  an 
illegal  parol  agreement  to  grant  him  a  lease  for 
seven  years,  and  for  an  injunction  to  restrain 
an  ejectment.  The  defendant  by  his  answer 
admitted  that  he  had  been  disposed  to  permit, 
and  would  have  permitted,  the  plaintiff,  if  he 
had  been  satisfied  with  his  conduct,  to  remain  in 
possession  for  the  time  and  on  the  terms  alleged 
to  have  been  specified  in  the  supposed  agree- 
ment, and  that  the  plaintiff  probably  expected 
to  remain  in  possession  for  that  time  and  on 
those  terms,  but  he  expressly  denied  that  any 
such  agreement  had  been  made ;  and  he  insisted 
that  the  plaintiff  was  tenant  only  from  year  to 
year,  and  had  done  many  acts  which  would  have 
been  breaches  of  the  covenants  of  the  lease 
supposed  to  have  been  contracted.  The  court 
upon  this  answer  refused  to  make  the  order  nisi 
absolute,  and  continued  the  injunction  upon 
terms.    Attwood  v.  Bai'ham,  2  Russ.  186. 

Observations  on  the  landlord's  setting  up  as  a 
defence,  in  an  action  for  specific  performance, 
that  the  tenant  had  done  acts  which  would  be 
breaches  of  the  covenants  of  the  intended  lease. 
Mundy  v.  Joliffe,  5  MyL  &  C.  167  ;  9  L.  J.,  Ch. 
95  ;  3  Jur.  1045. 

The  landlord  of  a  workshop,  which  he  held 
under  a  lease,  agreed,  in  "writing,  to  underlet  it 
at  a  yearly  rent,  with  an  option  to  the  tenant  to 
take  an  under-lease  upon  the  same  terms  for 
twenty-one  years  from  the  previous  Lady-day. 
The  tenant  continued  in  possession  under  this 
agreement  for  four  years,  when  he  received 
notice  to  quit.  He  then  applied  to  his  landlord 
for  a  lease  for  twenty-one  years,  according  to 
the  agreement.  Some  months  afterwards,  the 
landlord  obtained  possession  of  the  premises 
under  a  warrant  of  possession  from  a  district 
court.  The  tenant  filed  a  bill  against  the  land- 
lord for  specific  performance  and  an  injunction. 


It  appeared,  at  the  hearing,  that  the  tenant  had 
not  kept  the  premises  in  repair.  The  court  dis- 
missed the  bill  with  costs,  and  expressed  a  doubt 
whether  the  plaintiff  had  not,  by  nis  delay  alone, 
lost  his  option  to  renew.  Nunn  v.  Trusteott,  3 
De  G.  &  Sm.  304  ;  13  Jur.  114. 

A.  agreed,  in  1814,  for  a  lease  of  building 
ground  for  seventy-five  years,  at  a  ground  rent, 
containing  the  usual  building  covenants  to  insure, 
repair,  allow  lessor  to  enter  and  view  repairs, 
&c. ;  and  that  in  case  of  non-payment  of  rent, 
or  breach  of  any  covenant,  the  lessor  was  to  have 
the  right  to  re-enter.  The  lease  was  never 
executed,  but  the  tenant  entered,  and  built,  at 
considerable  expense,  and  continued  in  possession 
up  to  his  decease  in  1843.  Up  to  that  time  the 
rent  was  paid  regularly,  but  the  covenants  to 
repair  and  insure  were  neglected.  Upon  the 
decease  of  the  lessee,  dispute  arose  in  the  Eccle- 
siastical Court  as  to  the  right  to  representation 
to  his  estate,  and  probate  was  not  granted  until 
1847.  During  these  four  years  the  rent  was  in 
arrear,  and  the  covenants  to  insure  and  repair 
were  totally  neglected.  The  lessor  threatened 
to  bring  ejectment.  A  bill  was  filed  to  restrain 
the  ejectment,  and  to  have  a  specific  performance 
of  the  agreement  of  1814 : — Held,  first,  that 
inasmuch  as  the  lessor,  if  the  lease  had  been 
formally  executed  in  1814,  would  now  have  had 
a  right  to  determine  it  for  breach  of  covenant, 
the  court  would  not  decree  a  specific  performance 
of  it ;  secondly,  that  the  disputes  in  the  Eccle- 
siastical Court,  as  to  the  right  of  succession  to 
the  lessee,  did  not  afford  sufficient  grounds  for 
relief.     Gregory  v.  Wilton,  16  Jur.  304. 

The  plaintiff  claimed,  as  assignee  of  four  plots 
of  land  comprised  in  a  building  agreement,  that 
the  defendant  might  be  ordered  to  execute  to 
him  separate  leases  of  the  plots.  It  was  a 
necessary  part  of  the  plaintiff's  case  to  shew  that 
the  houses  on  the  plots  of  land  had  been  roofed 
in  at  the  time  when  he  acquired  the  title,  and  the 
statement  of  claim  contained  an  allegation  that 
the  plaintiff's  predecessor  in  title  had  roofed  in 
the  houses  by  March,  1887.  The  defendant  did 
not  deny  this  or  traverse  the  allegation  by  his 
defence,  but  alleged,  as  grounds  for  resisting  the 
plaintiff's  claim,  that  there  had  been  breaches  of 
the  conditions  in  the  building  agreement  under 
which  the  plaintiff's  predecessor  in  title  held 
with  regard  to  building  and  payment  of  rent. 
At  the  trial  of  the  action  it  came  out  in  the 
evidence  that  small  portions  of  the  roofs  of  the 
four  houses  were  not  thoroughly  completed : — 
Held,  that  plaintiff  was  entitled  to  judgment  on 
the  facts.  Lototlier  v.  Heater,  58  L.  J.,  Ch.  482  ; 
41  Ch.  D.  248  ;  60  L.  T.  310  ;  37  W.  R.  465— 
C.A. 

TTsual  CoTenant.] — ^Where  there  is  an  agree- 
ment for  a  lease,  of  such  a  nature  that,  in  the 
usual  course,  a  certain  covenant  would  be  intro- 
duced in  it,  and  the  intended  lessee  has  done 
that  which  would  be  a  breach  of  such  covenant, 
he  cannot  compel  the  specific  performance  of  the 
agreement.    Tanno  v.  Lewity  1  L.  J.,  Ch.  177. 

Form  of  Decree  where  Breach  DonbtfaL] — ^A 

landlord  had  in  1827  agreed  to  grant  his  tenant 
a  lease,  but  none  had  been  granted  though  the 
tenant  had  been  in  possession.  On  a  bill  by 
the  tenant  for  specific  pei-formance,  the  landlord 
set  up  by  way  of  defence  that  the  tenant  had 
committed  waste.  The  court  directed  the  lease 
to  be  executed  and  antedated,  and  the  question 
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of  waste  to  b3  tried  at  law.  Paynts  v.  Furtunp, 
27  Beav.  393.  S.  P.,  Browne  y.  SU^o  (Jdarquuf)^ 
10  Ir.  Ch.  R.  1. 

An  agreement  was  made  between  A.  and  B. 
that  A.  should  grant  to  B.  a  lease  of  a  farm,  upon 
the  same  terms  as  those  contained  in  a  lease 
already  granted  by  A.  to  C,  and  that  B.  should 
be  at  liberty  to  repair  and  alter  the  farm  build- 
ings, and  that  A.  should  find  or  pay  for  the 
requisite  materials.  B.  was  let  into  possession, 
and  paid  rent  for  some  yeara,  but  no  lease  was 
granted,  and  ultimately  he  filed  a  bill  for  specific 
performance,  and  an  account  of  and  payment  for 
materials.  A.  objected  that  B.  had  committed 
breaches  of  covenant,  which  would  have  entitled 
A.  to  determine  the  lease.  l*he  court,  being  of 
opinion  that  it  was  doubtful  whether  A.  could, 
under  the  circumstances  of  the  case,  have  deter- 
mined the  lease  for  breaches  of  covenant,  decreed 
specific  performance,' but  ordered  the  lease  to  be 
antedated,  so  that  the  question  might  be  tried 
at  law.    Lillie  y.  Legh,  3  De  G.  &  J.  204. 

The  court  does  not  refuse  specific  pei'formance 
of  an  agreement  to  grant  a  lease,  because  of  an 
alleged  breach  of  covenant,  unless  the  breach  is 
clear,  but  directs  the  lease  to  be  antedated, 
in  onlcr  that  further  inquiry  may  be  made. 
Jilackett  v.  Batei,  2  Hem.  &  M.  270  ;  34  L.  J., 
Ch.  515  ;  11  Jur.  (N.s.)  500;  12  L.  T.  844  ;  13 
W.  R.  736. 

Where  an  award  directs  a  lease  to  be  made 
containing  certain  specific  covenants,  and  it  is 
alleged,  on  the  part  of  the  defendants,  that  the 
plaintifE  has  acted  in  contravention  of  the  terms 
of  the  covenant  since  the  date  of  the  award,  the 
•court  will,  if  the  case  is  at  aU  doubtful,  order 
the  leases  to  be  antedated,  so  as  to  enable  the 
<Iefendant  to  rely  on  the  alleged  breaches  at 
law.    lb. 

If  there  has  been  a  breach  of  an  agreement  for 
a  lease,  or  what  would  have  amounted  to  a  breach 
of  the  covenants  which  ought  to  have  been  intro- 
duced into  the  lease  had  it  been  granted,  which 
would  have  worked  a  forfeiture,  and  that  is 
clearly  made  out,  a  specific  performance  will  not 
be  decree.!  ;  but  if  there  is  a  conflict  of  evidence 
as  to  whether  any  breach  has  been  committed, 
the  proper  decree,  on  a  suit  for  specific  perform- 
ance, is  to  direct  the  lease  to  be  dated  at  a  time 
antecedently  to  the  alleged  breach,  and  to  require 
from  the  plaintiff  an  undertaking  to  agree,  in 
any  action,  that  the  lease  was  executed  on  that 
•day.  llankin  y.  Lay,  2  De  G.  F.  &  J.  65  ;  29 
X..  J.,  Ch.  734  ;  6  Jur.  (N.8.)  685  ;  8  W.  R.  591. 

Nature  of  Breach.] — ^The  breach  must  be  wilful 
.-and  deliberate,  and  such  a  breach  as  would  work 
a  forfeiture,  and  render  the  lease  void,  had  it 
been  granted.    Ih, 

Where  a  specific  performance  of  an  agreement 
-for  a  lease  is  refused,  on  the  ground  of  waste,  or 
acts  amounting  to  breach  of  ordinary  covenants 
in  a  lease,  the  defence  can  only  prevail  on  clear 
■evidence  of  gross  breaches  of  the  covenant,  with- 
out any  waiver  or  acquiescence  by  the  landlord. 
Pain  y.  Coomhs,  3  Sm.  &  G.  449  ;  3  Jur.  (N.S.) 
307. 

Specific  performance  refused  of  an  agreement 
to  grant  a  lease  for  a  term  expired  before  the 
nearing  of  the  cause,  the  acts  of  waste  com- 
mitted during  the  possession  of  the  premises  not 
•entitling  the  plaintiff,  in  an  action  on  the 
covenants  inserted  in  the  lease,  to  more  than 
nominal  damages.  Xeshitt  v.  Meyer,  1  Swanst. 
:223  ;  1  Wils.  Ch.  97  ;  5  W.  R.  340. 


By  TTnder-leBsee.] — A.  agreed  to  grant  a  lease 
to  B.,  who  knew  that  A.  held  under  a  leasehold 
title : — Held,  that  B.  must  be  deemed  to  have 
known  that  A.  could  only  grant  a  lease  with 
such  restrictions  as  those  under  which  he  held. 
Lemis  v.  Bond,  18  Beav.  85. 

Specific  performance  of  an  under-lease  refused, 
the  intended  lessee  having,  with  notice,  com- 
mitted acts  which  would  liave  been  a  forfeiture 
of  the  original  lease.    lb. 

Aot  amonnting  to  ITaiBance  to  Landlord.] — 

Specific  performance  of  agreement  to  giant 
building  lease  decreed  generally,  although  plain- 
tiff had  erected  brewhouse  on  land,  injurious  to 
lessor's  property.  Gordon  y.  Smart,  1  Sim.  &  S. 
66 ;  1  L.  J.  (O.S.)  Ch.  36. 

xii.  Tenanay  from  Tear  to  Year, 

The  court  refused  to  enforce  specific  perform- 
ance of  an  agreement  for  a  mere  tenancy  from 
year  to  year.  Clayton  y.  Illingivorth,  10  Hare, 
451. 

xiii.  Delay, 

Specific  performance  of  agreement  to  grant 
lease,  refused,  plaintiff  having  delayed  to  file  his 
bill  for  more  than  two  years  since  notice  from 
defendant  that  he  would  not  perform  contract 
on  account  of  plaintiff^s  non-fulfilment  of  his 
part  thereof.    Beapy  v.  JTUl,  2  Sim.  &  S.  29. 

Specific  performance  of  agreement  to  take 
lease  for  purpose  of  trade  refused,  lessor  having 
long  delayed  to  make  title  and  give  possession. 
Parker  v.  Frith,  1  Sim.  &  S.  199. 

F.,  tenant  for  life,  with  a  power  of  leasing  for 
thirty -one  years,  demises  in  1749  for  three  lives 
to  his  attorney.  M.,  his  son,  tenant  in  tail,  four 
years  afterwards,  in  consideration  of  20Z.  executes 
an  agi'eement,  which  was  indorsed  on  the  part  of 
the  lease  in  the  attorney's  hands,  to  confirm  the 
demise,  and  renew  for  a  further  term  of  three 
lives.  Eleven  years  after  this  F.  dies,  and  the 
articles  are  then  registered.  The  last  of  the 
three  lives  died  in  1817,  and  the  representative 
of  the  attorney  files  a  bill  for  the- specific  per- 
foitnance  of  the  son's  agreement : — Held,  that 
the  case  was  too  suspicious  to  come  within  the 
principle  of  specific  performance,  and  the  length 
of  time  elapsed  under  circumstances  which  did 
not  imply  acquiescence.  Blake ney  y.  Boycott, 
1  Dow  (N.8.)  405  ;  3  Bli.  (N.8.)  237. 

A.  conveys  or  assigns  his  interest  in  lands  to 
B.,  in  consideration,  among  other  things,  that  B. 
shall  make  or  give  a  lease  back  again  to  A.  of 
half  a  portion  of  the  lands,  and  in  consideration 
also  of  a  loan  of  200/.  by  B.  to  A.  B.  covenants 
to  execute  the  lease  accordingly,  subject  to  the 
repayment  of  200/.,  for  which  B.  has  a  judgment ; 
no  lease  actually  made,  but  A.  remains  in  posses- 
sion of  his  portion  upon  his  equitable  title ;  B. 
lends  further  sums  of  money  to  A,,  and  obtains 
judgment  for  these  sums,  and  then  conveys  the 
lands,  and  assigns  judgment  to  C.  C.  issues 
writs  of  fi.  fa.  on  the  judgments,  and  in  1781 
procures  a  sale  by  the  sheriff  of  A.'s  equitable 
interest,  and  on  ejectment  brought  on  the  demises 
of  the  purchaser  and  of  C,  A.  is  turned  out  of 
possession.  A.,  in  1782,  files  his  bill  in  chancery 
for  relief  and  execution  of  a  lease  to  him  according 
to  the  agreement,  but  from  embarrassment  in  his 
circumstances  does  not  further  prosecute  the  suit 
till  1801  ;  no  steps  taken  between  1782  and  ISUl 
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to  dismiss  the  bill.  In  1808  the  biU  dismissed 
below,  but  House  of  Lords  reversed  decree,  and 
decreed  specific  performance.  Moore  v.  Blake, 
4  Dow,  280.    Keversing  1  Ball  &  B.  62. 

A.,  by  an  instrument,  demised,  or  agreed  to 
demise,  lands  to  B.  for  three  lives,  not  named,  at 
a  yearly  rent,  and  further  agreed  that  leases 
should  be  perfected  at  the  request  of  either 
party.  As  an  essential  part  of  the  contract,  the 
nomination  of  the  lives,  was  wanting,  this  cannot 
operate  as  a  lease  for  three  lives,  nor  as  a  lease 
for  the  life  of  the  tenant,  that  not  being  the 
intention  of  the  grantor,  but  merely  as  an 
executory  agreement  for  a  lease.  B.,  being  in 
possession  under  the  agreement,  on  his  marriage 
conveyed  his  interest  in  the  lands  to  trustees  in 
strict  settlement.  A.  afterwards  served  an  eject- 
ment for  non-payment  of  rent  on  B.,  but  not  on 
the  trustees  or  the  eldest  son  of  the  marriage,  and 
recovered  the  lands,  which  he  then  leased  to  C, 
and  sold  the  reversion.  Neither  B.  nor  the 
trustees  ever  attempted  to  recover  the  possession. 
A  bill  on  the  death  of  B.,  twenty  years  after,  by 
the  eldest  son  of  the  marriage,  and  for  a  specific 
execution  of  the  agreement,  dismissed,  as  the  title 
of  the  plaintiff,  after  such  lapse  of  time,  and 
from  the  circumstances,  could  not  be  sustained 
against  a  bonA  fide  purchaser  of  the  legal  interest, 
accompanied  by  twenty  years'  possession.  Pent- 
land  V.  Stokce,  2  BaU  &  B.  68. 

Under  an  agreement  to  let  a  house  for  three 
years  at  a  yearly  rent,  by  which  the  landlord 
agreed,  at  the  request  of  the  tenant,  to  grant  him 
a  lease  for  a  term  from  the  expiration  of  the 
three  years'  occupancj"^,  at  the  same  rent,  the 
tenant  undertaking  to  keep  the  house  in  repair  : 
— Held,  that  the  tenant  is  entitled,  four  years 
after  the  expiialion  of  the  three  years'  occupancy, 
10  have  the  agreement  for  a  lease  specifically 
peifoi'med,  and  neither  an  application  made  by 
him  two  years  previously  for  a  lease  at  a  reduced 
rent  (which  was  refused),  nor  an  application  to 
the  landlord  for  payment  of  an  amount  expended 
in  repairs  (which  has  been  allowed  the  tenant), 
amounta  to  a  waiver  of  his  rights,  though  the 
tenant  is  bound  to  refund  the  cost  of  the  repairs. 
M099  V.  Barton,  35  Beav.  197  ;  L.  B.  1  Eq.  674  ; 
13  L.  T.  623. 

Specific  performance  of  an  agreement  for  a 
lease  decreed,  after  a  refusal  by  the  tenant  to 
execute  any  lease  and  a  deloy  of  six  months, 
though  the  agreement  was  to  execute  a  lease  on 
a  given  day,  the  landlord  having  at  first  insisted 
on  an  untenable  term,  and  never  prepared  or 
tendered  a  lease  to  the  tenant  according  to  the 
usual  practice.  Burke  v.  Svtyth,  9  Ir.  Eq.  R. 
135  ;  3  Jo.  &  Lat.  193. 

Possession   and   Payment   of   Bent.]  —  The 

doctrine  of  laches  does  not  apply  to  a  bill  for 
the  specific  performance  of  an  agreement  for  a 
lease,  which  is  in  point  of  fact  executed,  both 
parties  being  from  the  time  of  the  contract  in 
possession  of  the  benefits  thereby  given  them. 
Clarke  v.  Moore,  1  Jo.  6c  Lat.  723 ;  7  Ir.  Eq.  R. 
615. 

In  cases  between  landlord  and  tenant,  where 
the  tenant  has  been  in  possession  under  the 
agreement,  and  has  not  been  required  by  the 
landlord  to  take  out  a  lease,  lapse  of  time  is  not 
a  good  defence  to  a  suit  for  specific  performance. 
Carta  fi  v.  Bury,  10  Ir.  Ch.  R.  387. 

An  agreement  to  take  a  lease,  the  landlord  to 
put  the  premises  in  rci)air.  The  tenant  took 
possession,  and  on  his  application  the  repaii-s 


were  made  after  delay.  A  lease  was  then  tendered 
containing  certain  covenants  in  the  landlord's 
lease  : — Held,  that  the  delay  in  doing  the  repairs, 
and  the  tenant's  previous  ignorance  of  the  cove- 
nanta,  would  not  excuse  him  from  accepting  the 
lease.    Na*h  v.  Cochrane,  3  Jur.  973. 

In  1855  A-  agreed  with  B.  that,  "in  the  event 
of  B.  marrying  his  daughter,"  he  would  grant 
him  a  ninety-nine  years'  lease  of  a  shop  at  C, 
"should  he  at  any  time  require  it,"  at  a  rent  of 
30Z.  per  annum.  B.  was  let  into  possession  of 
the  shop  and  married  A.'8  daughter,  and  duly 
paid  the  rent  to  A.  and  his  assigns  until  March, 
1874,  when  his  then  landlord  gave  him  notice 
to  quit.  On  a  bill  for  specific  performance  of 
the  agreement : — Held,  that  B.  by  his  laches  and 
his  acts  had  precluded  himself  from  the  relief  to 
which  he  might  have  been  entitled.  Batenport 
V.  Walker,  .S4  L.  T.  168. 

The  fixed  rule  of  equity  that  specific  perform- 
ance of  an  agreement  for  a  lease  will  not  be 
granted  after  a  long  lapse  of  time  will  not  be 
relaxed  merely  on  account  of  possession  and 
payment  of  rent  during  the  whole  of  such  time. 
Powig  V.  Bynevor  (^Litrd),  35  L.  T.  940. 

In  1844  the  plaintiff  verbally  agreed  with  the 
agent  of  a  predecessor  in  title  of  D.,  to  build  a 
shop,  and  hold  the  same  on  lease  at  a  rate  of 
hs.  per  annum.  The  plaintiff  built  a  shop  and 
occupied  and  paid  rent  for  it  up  to  the  time  of 
action  brought,  but  no  lease  was  executed,  nor 
were  negotiations  for  a  lease  had.  In  1876  the 
plaintiff  sued  D.  for  specific  performance  : — 
Held,  that  specific  performance  ought  not  to  be 
decreed.    Ih. 

At  the  expiration  in  July,  1867,  of  a  lease 
imder  which  by  assignment  he  was  in  possession 
of  property,  B.  signed  an  agreement  to  accept 
from  A.  a  new  lease  for  thirty-one  yeare,  at  the 
same  rent  as  was  reserved  by  the  old  lease,  and 
payment  of  600Z.  on  the  day  fixed  for  completion 
(1st  August,  1857),  w^ith  interest  if  the  lease 
should  not  be  completed  on  the  day  fixed.  A 
draft  lease  was  sent  to  B.  for  his  approval,  but 
was  not  returned,  and  no  steps  were  taken  by  A. 
to  press  for  completion.  B.  remained  in  posses- 
sion and  paid  rent,  but  no  payment  of  the  600/. 
or  interest  was  ever  made  or  demanded.  In  1871 
A.  died.  On  a  bill  by  her  legal  personal  repre- 
sentative : — Held,  that  as  B.'s  possession  and 
payment  of  rent  must  be  referred  to  the  new 
agreement,  and  not  to  a  holding  over  after  the 
expiration  of  the  former  lease,  the  lapse  of  time 
did  not  operate  as  a  bar  to  specific  pei-formance, 
which  was  accordingly  decreed,  with  interest 
on  the  600/.  from  the  1st  of  August,  1857. 
Shepheard  v.  Walker,  44  L.  J.,  Ch.  648  ;  L.  R. 
20  Eq.  659  ;  33  L.  T.  47  ;  23  W.  R.  903. 

Expense  Incnrred  by  Tenant.] — ^A  tenant 
having  entered  into  possession  of  a  farm,  and 
expended  moneys,  under  an  agreement  that  the 
landlord  would  grant  a  lease  for  twenty-one 
years  and  make  such  improvements  and  repairs- 
as  he  and  the  landlord  should  jointly  agree  : — 
Held,  that  the  stipulation  as  to  repairs  was  not 
of  the  essence  of  the  agreement ;  and  that  the 
impossibility  of  the  strict  performance  of  that 
stipulation,  in  consequence  of  the  death  of  the 
landlord,  was  no  sufiicicnt  reason  for  allowing  a 
demurrer  to  a  bill  for  specific  performance,, 
where  the  tenant  had  so  long  a  possession,  and 
had  expended  money  on  the  faith  of  the  agree- 

,  ment.     Xorris  v.  JarkMon,  3  Giff.  396  ;  8  Jur. 

;  (N.s.)  930  ;  5  L.  T.  576  ;  10  W.  R.  228. 
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Hew  Tenant  Bnbstitnted.]— In  August,  1856, 
the  plaintiff  agreed  to  let  a  house  to  the  defen- 
dant  for  seven,  fourteen  or  twenty-one  years, 
the  defendant  to  keep  the  premises  in  repair,  and 
paint  and  paper  as  therein  mentioned,  and  the 
defendant  was  let  into  possession.  In  1 859  the 
plaintiff  agreed  with  the  defendant  to  accept 
W.  as  tenant  in  his  room  upon  the  same  terms, 
the  defendant  guaranteeing  the  rent.  W.  had 
just  before  thin  period  been  let  into  possession  by 
the  defendant,  and  he  paid  rent  till  1863.  In 
that  year  the  defendant  gave  a  notice  to  deter- 
mine his  tenancy  at  the  end  of  the  first  seven 
years.  W.  and  the  defendant  having  both  denied 
their  liability  to  paint  and  paper  according  to 
the  terms  of  the  original  agreement,  the  plaintiff 
in  November,  1864,  filed  a  bill  to  compel  the 
defendant  to  accept  a  lease : — Held,  that  the 
defendant  could  not  be  compelled  to  accept  a 
lease.  Moore  v.  Marrahle^  L.  R.  1  Ch.  217  ;  13 
L.  T.  726. 

The  agreement  of  1859  was  substitutionary  for 
the  agreement  of  1856,  and  although  the  plain- 
tiff, if  he  had  i^nthin  a  reasonable  time  called 
upon  the  defendant  to  procure  W.  to  take  the 
lease,  would  probably,  upon  the  defendant  failing 
to  do  so,  have  been  entitled  to  call  for  perform- 
ance of  the  original  agreement,  he  was  not  so 
entitled  after  the  time  which  had  elapsed.    Ih. 

Time  Efsence  of  Contraet.] — ^An  agreement  to 
let  lands  contained  a  clause  that  the  tenants 
should  repair  the  dwelling-house  within  two 
years,  and  put  a  new  roof  on  it ;  the  landlord 
to  bear  one-half  of  the  expense,  the  tenants  to 
execute  and  complete  a  lease,  at  their  own 
expense,  within  six  months  from  the  date  of  the 
agreement : — field,  that  in  equity  time  was  not 
of  the  essence  of  the  contract.  Cartan  v.  Bury^ 
10  Ir.  Ch.  R.  387. 

The  plaintiff  agreed  to  take  certain  lands  from 
the  defendant,  provided  the  defendant  took  a 
store  consisting  of  two  parts  from  the  plaintiff 
for  five  years,  *•  this  agreement  to  be  carried  into 
effect  before  the  1st  of  April  next,  or  to  be 
annulled."  The  plaintiff  t  >ok  possession  of  the 
lands,  and  the  defendant  of  part  of  the  store,  but 
the  plaintiff  was  unable  to  give  possession  of  the 
other  part  until  May,  and  on  the  2nd  of  April 
the  defendant  quits.  Semble,  the  time  would 
not  have  prevented  the  specific  execution  of  the 
agreement.    Molloy  v.  Ugan,  7  Ir.  £q.  B.  590. 

Distinction     between     Purchase     and 


Lease  for  lives.] — Distinction  between  a  pur- 
chase and  a  lease  for  lives.  As  time  is  not 
essential  in  a  purchase,  any  delay  may  be  com- 
pensated, either  by  receipt  of  the  rents  and 
profits,  or,  in  case  a  title  cannot  be  made  out,  by 
interest  on  the  deposit ;  but  in  a  lease  depending 
on  lives  where  time  is  most  essential,  delay  does 
not  admit  of  any  compensation.  Omwnd  v. 
Anderson,  2  Ball  &  B.  370  ;  12  B.  B.  103. 

Kining  Lease.] — In  contracts  for  the  lease  of 
working  mines,  time,  though  not  named,  is,  from 
the  fluctuating  nature  of  the  property,  considered 
as  of  the  essence  of  the  contract ;  and  the  intended 
lessee  may  therefore  fix  a  reasonable  time  for 
completion,  and,  on  the  lessor's  default,  may 
rescind  the  contract.  Machryde  v.  Week*,  22 
Beav.  533  ;  2  Jur  (N.s.)  918. 

A.,  on  the  4th  of  October,  contracted  to  grant 
a  mining  lease  to  B.,  and  no  time  was  mentioned 
for  completion.    On  the  10th  of  December,  B. 


gave  notice  to  A.,  that  unless  he  completed  the 
contract  within  a  month,  he  would  rescind  the 
contract :  —  Held,  on  A.'s  default,  that  B.  was 
justified  in  giving  the  notice  ;  that  the  time  was 
reasonable ;  and  a  bill  by  A.  for  specific  per- 
formance was  dismissed  with  costs,  although 
there  were  matters  essential  for  the  completion, 
which  did  not  depend  on  A.  but  on  third  parties. 
lb. 

Lands  were  conveyed  to  a  trustee  in  trust  to 
grant  a  lease  of  the  mines  under  the  same  to 
certain  persons  for  forty-two  years,  and  at  the 
request  of  the  lessees  made  at  any  time  there- 
after to  grant  a  further  lease  of  the  same  mines 
for  twenty-one  years,  to  commence  at  the  expira- 
tion of  the  first  term,  the  first  lease  to  contain  a 
covenant  for  renewal  or  the  second  term.  The 
lease  of  forty-two  years  was  made  accordingly. 
Shortly  before  the  expiration  of  the  first  term 
the  lessees  applied  for  the  renewal,  which  was 
refused.  No  proceedings  were  taken  to  enforce 
the  performance  of  the  covenant  or  trust  for 
upwai-ds  of  two  years  after  the  refusal : — Held, 
that  so  far  as  the  title  to  renewal  depended  on 
the  covenant,  the  delay  or  acquiescence  would 
be  a  defence  in  equity.  Walker  v.  Jcfftrys^  1 
Hare,  341  ;  11  L.  J.,  Ch,  209  ;  6  Jur.  336. 

Semble,  that  the  lessees  had  an  equitable 
interest  in  the  trust,  which  would  not  be  devestei 
by  the  delay  alone.    Ih, 

In  1850  the  defendant  agreed  to  grant  the 
plaintiff  a  lease  of  a  coal  mine.  Three  months 
after  the  defendant  gave  notice  to  the  plaintiff 
that,  unless  he  commenced  working  in  a  month, 
he  should  consider  the  agreement  abandoned. 
Two  years  after,  the  plaintiff  entered  and  com- 
menced working,  but  was  resisted  by  the  defen- 
dant ;  the  working  however  proceeded,  but  was 
abandoned  in  1853.  Five  years  afterwards,  the 
plaintiff  attempted  to  resume  the  work, and  filed 
a  bill  for  specific  performance.  It  was  dismissed 
with  costs  on  the  ground  of  delay.  Sharp  v. 
Wright,  28  Beav.  160. 

The  specific  day  for  the  commencement  of  a 
lease,  which  a  tenant  had  an  option  of  taking, 
being  uncertain  : — Held,  although  the  lease  was 
not  applied  for  until  nearly  eight  years  after  the 
date  of  the  agreement  and  after  a  notice  to  quit, 
that  the  tenant  was  entitled  to  the  lease,  and 
that  it  was  to  commence  from  the  time  when  the 
tenancy  commenced.    Ih, 

A  plaintiff  filed  a  bill  for  specific  performance 
of  an  agreement  to  grant  a  lease  of  certain  coal 
mines,  entered  into  on  the  28th  February,  1872. 
A  dispute  arose  as  to  the  terms  of  the  agreement, 
and  on  the  26th  September,  1872,  the  defendant 
gave  the  plaintiff  notice  that,  unless  he  acquiesced 
in  his  views,  he  should  rescind  the  contract,  and 
on  the  29th  October  following,  the  defendant 
stated  his  intention  of  abiding  by  that  notice. 
On  the  4th  November,  1872,  the  plaintiff's 
solicitor  wrote  to  the  defendant's  solicitor  that 
he  was  instructed  to  file  a  bill  for  specific  per- 
formance of  the  contract.  The  bill  was  not  filed 
until  the  2nd  April,  1873  :— Held,  that  the  effect 
of  the  notice  of  September,  1872,  was  to  put  the 
parties  at  arms*  length,  and  that  the  plaintiff,  if 
he  intended  to  insist  on  his  rights,  ought  to  have 
proceeded  at  once,  and  that  the  delay  in  filing 
the  bill  was  fatal  to  the  application  for  specific 
performance.  Iluxham  v.  Llewellyn,  28  L.  T. 
577  ;  21  W.  B.  570. 

Lease  from  Eodeiiastical  Corporation.]— Time 
is,  to  a  great  extent,  of  the  essence  of  contracts 
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entered  into  with  an  ecclesiastical  corporation. 
Therefore  where  A.  agreed  to  take  a  concurrent 
lease  of  a  dean  and  chapter,  and  to  pay  the  fine 
in  January,  but  was  not  ready  with  the  money 
in  March  following,  a  bill  filed  by  him  for  a 
specific  performance  was  dismissed  with  co^ts. 
Carter  v.  Ely  {Dean),  7  Sim.  211  ;  4  L.  J.,  Ch. 
241. 

xiv.  Repudiation  of  Agreenent, 

By  Condaot.1 — Specific  performance  of  an 
agreement  for  a  lease  will  not  be  decreed  in  favour 
of  a  tenant,  who  shews  by  his  conduct  and  repre- 
sentations that  he  has  abandoned  the  agreement. 
Garrett  v.  Beshorou^h  {Exrl),  2  Dr.  &  Wal.  441  ; 
2  Ir.  Eq.  R.  180. 

XY.  Refusal  to  ExeeuU  Lease, 

Refusal  of  tenant  to  execute  a  lease  tendered 
as  satisfied  with,  not  as  repudiating,  the  agree- 
ment, is  no  ground  for  refusing  him  a  specific 
performance.  Gourlay  v.  Somerset  {Duke),  19 
Ves.  429  ;  13  R.  R.  234. 

Waiver  of  Option  to  take  Lease.] — ^A  tenant 
under  an  agreement,  with  an  option  o£  taking 
a  lease  : — Held,  not  to  have  waived  the  option  by 
declining  to  take  a  lease  when  asked  so  to  do, 
no  step  being  taken  to  determine  the  tenancy. 
Hersey  v.  Qlhlett,  23  L.  J.,  Ch.  818 ;  18  Beav. 
174. 

xvi.  Expiration  of  Term, 

Whether  specific  performance  of  an  agreement 
to  grant  a  lease,  will  in  any  case  be  decreed  after 
the  expiration  of  tiie  term,  quaere.  Neshltt  v. 
M&yer,  1  Swanst.  223  ;  1  Wils.  Ch.  97. 

Bill  for  specific  performance  of  a  contract  to 
make  a  lease  to  the  defendant,  dismissed,  the 
plaintiff  having  after  answer  given  a  notice  to 
quit  according  to  a  proviso  for  determining  the 
lease.     Western  v.  Perrin,  3  Ves.  &  B.  197. 

The  term  in  an  agreement  for  the  lease  of  a 
house  expired  after  a  bill  was  filed  for  specific 
performance,  but  before  the  hearing  of  the  cause. 
The  bill  was  dismissed  without  costs,  on  the 
ground  that  the  plaintiff  should  have  moved  the 
court  to  advance  the  cause.  De  Brassac  v. 
Marty n,  9  L.  T.  287  ;  11  W.  R.  1020. 

A  lessor  agreed  with  the  lessee  to  grant  a 
lease  of  certain  specified  property  if  within  a 
specified  time  the  lessee  erected  certain  speci- 
fied buildings,  the  time  having  nearly  expired 
and  the  buildinsfs  not  having  been  begun  : — 
Held,  at  the  suit  of  the  lessor,  that  the  court 
could  not  decree  specific  perfonnance  of  this 
contract.  Eemale  Orpluin  Asylum  v.  Waterlotv, 
16  W.R.I  102. 

The  plaintiff,  under  an  agreement  not  under 
seal  with  the  defendant  for  a  lease  of  a  house 
and  land,  and  the  right  to  sport  during  the  term 
over  other  lands,  entered  into  possession,  and 
enjoyed  the  right  of  sporting  in  accordance  with 
the  terms  of  the  agreement.  Towards  the  end 
of  the  term  the  coverts  on  the  lands  on  which 
the  plaintiff  had  leave  to  sport  were  destroyed 
by  P.,  who  was  a  tenant  under  the  defendant  of 
part  of  such  lands,  and  their  agent  t.6  to  the 
remainder.  Upon  a  bill  filed  for  the  execution 
of  a  lease  by  deed  for  the  purpose  of  enabling 
the  plaintiff  to  bring  an  action  for  damages,  and 
praying  for  an  injunction,  and  for  an  inquiry  as 
to  damages  in  lieu  of  specific  performance  : — 
Held,  the  term  having  then  expired,  that  the 
plaintiff  had  had  the  enjoyment  of  all  that  he 


had  contracted  for,  and  that  the  court  would  not 
decree  the  execution  of  the  lease,  and  the  bill 
was  dismissed  accordinarly.  Tamor  v.  Cloioes, 
20  L.  T.  214  ;  17  W.  R.  274. 

In  1841  a  long  lease  of  a  coal-mine,  pursuant 
to  an  agreement,  was  made  by  0.  to  a  trustee  for 
a  joint-stock  company,  at  a  certain  fixed  rent, 
and  a  taleage  rent ;  the  lease  was  determinable 
every  third  year,  upon  the  lessee  giving  a  year's 
notice.  The  company  worked  the  mine  for  a 
short  time,  and  then  ceased  to  work  it.  The. 
company  was  ordered  to  be  wound  up  in  1850, 
and  in  1852  the  official  manager,  protesting 
against  the  validity  of  the  lease  as  binding  upon 
the  company,  gave  notice  to  terminate  it  the 
following  year.  Upon  a  bill  filed  in  1853  by  the 
party  claiming  under  O.  against  the  company, 
seeking  to  have  it  declared  that  ten  years*  an^ears 
formed  an  equitable  debt  fi^om  the  company^ 
and  that  the  company  was  bound  to  make  com- 
pensation for  all  breaches  of  covenant : — ^Held, 
that  looking  at  the  bill  as  a  bill  for  specific  per- 
formance of  an  agreement  to  take  the  lease,  no 
relief  in  the  nature  of  specific  peif  ormance  could 
be  granted,  the  plaintiff  not  having  taken  any 
steps  until  just  before  the  expiration  of  the 
term.  IValters  v.  Northern  Coal  Mining  Co.,  5 
De  G.  M.  &  G.  629  ;  25  L.  J.,  Ch.  633  ;  2  Jur. 
(ir.8.)  1 ;  4  W.  R.  140. 

The  case  must  be  very  special  indeed  which 
should  induce  the  court  to  decree  specific  per- 
formance of  an  agreement  for  a  lease  after  the 
stipulated  term  has  expired.    lb. 

Looking  at  the  bill  not  as  one  of  specific  per- 
formance, but  for  the  recovery  of  the  rent  a» 
an  equitable  debt  due  from  the  company  in 
respect  of  their  past  occupation  : — Held,  that 
there  was  no  authority  for  enforcing  such  an 
equity.    lb. 

The  circumstance  that  there  is  a  relation  of  an 
equitable  character  subsisting  between  the  lessee 
and  the  actual  occupier  cannot  give  any  equitable 
rights  to  any  person  who  claims  by  a  title  para- 
mount both  to  the  trustee  and  the  cestuis  que 
trustent    lb. 

Becovery  of  Bent  or  Damages.] — ^Where  the 
defendant  had  agreed  to  take  of  the  plaintiff  a 
lease  of  tithes  at  a  certain  rent,  and  had  entered 
into  possession  under  the  agreement,  and  had  let 
the  rent  fall  into  arrear  ;  a  bill  for  specific  per- 
formance having  been  filed  before  the  expiration 
of  the  stipulated  term,  but  that  term  having 
expired  before  a  decree  could  be  obtained  : — 
Held,  (hat  the  plaintiff  was  nevertheless  entitled 
to  recover  in  equity  the  arrears  of  rent,  according 
to  the  terms  of  the  agreement,  though  specific 
performance  could  not  be  granted.  Wilkinson 
V.  TorUmfton,  2  Y.  &  Coll.  726  ;  7  L.  J.,  Ex.  Eq.  30. 

A  sub-iessee  having  been  evicted  on  the  expira- 
tion of  the  term  granted  by  his  lease  sued  on  a 
covenant  to  grant  an  additional  term  ;  but  the 
term  covenanted  to  be  granted  having  nearh' 
expired  at  the  time  of  the  decree  instead  of  a 
specific  performance,  an  account  in  the  nature 
of  an  inquiry  quantum  damnificatus  was 
directed.    M^.Yulty  v.  Hamill,  Beat.  541. 

e.  By  what  Fersons. 

« 
Assicpee.] — The  assignee  of  an  agreement  to 

grant  a  lease  is  entitled  to  specific  performance 

against  the  lessor,  but  only  upon  the  terms  of 

giving  him  the  benefit  of  the  pei-sonal  liability 

of  the  party  to  the  agreement.     Dowell  r.  Dew, 
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1  Y.  &  Coll.  C.C.  345  ;  12  L.  J.,  Ch.  168  ;  7  Jur. 
117. 

A.  Agreed  to  demise  certain  premises  to  B., 
who  undertook  to  baild  bouses  thereon,  at  the 
rate  of  so  many  in  each  year.  A.  was  to  grant  a 
separate  lease  of  each  house  to  B.,  as  soon  as  it 
was  covered  in  ;  but  if  the  houses  were  not  built 
within  a  specified  time,  A.  had  a  power  of  re- 
entiy  on  the  demised  part  of  the  premises. 
B.  subsequently  contracted  with  C.  for  the 
building  of  some  of  the  houses,  and  G.  was  to 
have  two  of  them  conveyed  to  him  as  a  payment ; 
A.  agreeing,  by  letter,  to  grant  to  C.  such 
leases  as  B.  would  be  entitled  to  under  the 
first-mentioned  contract.  C.  had  fulfilled  his 
contract,  but  B.  had  not  satisfied  the  con- 
dition of  his  contract  with  A.,  who  had  in 
consequence  recovered  by  ejectment  the  two 
houses  which  were  to  have  formed  G.'s  remunera- 
tion. The  bill  sought  from  A.  a  specific  perform- 
ance of  the  agreement  to  grant  leases  of  the 
two  houses  to  C.  And  upon  a  motion  for  an  in- 
junction to  restrain  A.  from  granting  leases  to 
any  person  ezcent  the  plaintiff,  the  equity  of  it 
WHS  discussed ;  uut  held,  that  the  plaintiff  had 
no  equity  against  the  original  lesser  ;  and  the 
only  right  the  plaintiff  had  was,  according  to 
A.*s  engagement,  to  such  a  lease  as  B.  would 
be  entitled  to  claim.    Anan.^  1  L.  J.  (o.B.)  Ch.  25. 

Beyeiiioner.] — Where  lessees  corresponded 
with  the  tenant  for  life  for  a  new  lease  which  he 
bad  not  under  the  will  power  to  grant,  the  rever- 
sioner, though  able  to  grant  the  lease,  was  held 
not  entitled  to  enforce  specific  performance. 
Riekcttf  V.  Bell,  1  De  G.  &  Sm.  335  ;  11  Jur.  918. 

Trustee  for  Sale.] — The  court  will  not  enforce 
an  agreement  for  an  under-lease  at  the  suit  of 
trustees  for  sale  of  a  leasehold,  as  such  an  agree- 
ment is  prim&  facie  inconsistent  with  the  trust, 
and  as,  though  there  may  be  circumstances  to 
justify  it,  the  court  cannot  enter  into  considera- 
tion of  them  in  a  suit  to  which  the  cestuis  que 
trustent  are  not  parties.  Etans  v.  Jaclu&n^  8 
Sim.  217  ;  6  L.  J.,  Ch.  8. 

Bub-leisee.] — A  lessee  of  a  house  agreed  to 
sub-let  two  rooms  for  a  part  of  his  term,  taking 
a  fine  ;  he  afterwards  became  bankrupt  and  his 
trustee  disclaimed  the  lease.  The  landlord  com- 
menced an  action  of  ejectment  against  the  sub- 
lessee. The  sub-lessee  filed  his  bill  to  restrain 
the  action,  and  to  compel  the  landlord  to  grant 
him  a  lease  according  to  the  terms  of  his  agree- 
ment with  the  first  lessee.  The  provisions  of  the 
agreement  differed  fiom  those  of  the  lease  : — 
Held,  that  the  sub -lessee  bad  no  equity  to 
enforce  the  provisions  of  the  agreement  against 
the  landlord.  Taylor  v.  Qillott,  44  L.  J.,  Ch. 
740  ;  L.  B.  20  Eq.  682  ;  32  L.  T.  795  ;  24  W.  B. 
05. 

Pelon.] — The  court  wiU  not  execute  an  agree- 
ment to  grant  a  lease  to  a  man  who  had  com- 
mitted a  felony.  Willingham  v.  Joyce^  3  Ves. 
169.    See  8  B.  B.  372,  n. 

Insolvent.] — Insolvency  is  a  good  ground  upon 
which  the  court  will  refuse  specific  performance 
of  an  agreement  to  grant  a  lease  ;  but  there  must 
be  proof  of  general  insolvency  ;  and  a  particular 
default  in  the  payment  of  rent  to  the  landlord  of 
the  premises  last  occupied  by  the  person  contract- 
ing for  the  lease  will  not  disentitle  him  to  the 


specific  performance  of  the  contract,  when  there 
is  the  testimony  of  unexceptionable  witnesses 
to  his  responsibility.  Neale  v.  Madtensie^  1 
Keen,  474. 

The  subsequent  insolvency  and  continuing 
embarrassment  of  the  tenant  are  good  grounds 
for  refusing  specific  performance  of  an  agree- 
ment for  a  lease,  especially  if  thcrv:  h;;^  Vsen  also 
laches.    Plunket  v.  Dea»e,  10  Ir.  Eq.  B.  124. 

Plea  to  a  bill  for  specific  pci  formance  of  an 
agreement  for  a  lease  to  the  plaintiff,  and  an 
injunction  against  an  ejectment,  &c.,  that  the 
defendant  had,  since  the  bill  filed,  taken  the 
benefit  of  an  insolvent  act,  overruled.  De 
Mirwkwitz  v.  UdTu^y,  16  Ves.  466. 

Upon  contract  for  lease,  the  solvency  or  insol- 
vency of  the  tenant  is  an  objection  of  weight, 
depending  upon  the  circumstances  ;  upon  that 
and  other  circumstances,  an  injunction  against 
an  ejectment  by  the  landlord  was  dissolved. 
BucUand  v.  Hall,  8  Ves.  92  ;  7  B.  B.  1 . 

The  insolvency  of  the  intended  lessee  is  a 
good  ground  of  objection  to  a  bill  brought  by 
him  for  the  specific  performance  of  a  contract 
to  renew  a  lease.  Price  v.  Auhtton,  1  Y.  &  CoU. 
441. 

In  a  suit  for  specific  performance  of  an  agree- 
ment for  a  lease  the  defendant  may,  by  his 
answer,  put  in  issue  any  fact  tending  to  shew 
the  insolvency  of  the  plaintiff,  however  it  may 
impeach  the  plaintiff*s  respectability  :  but  mere 
imputations  on  the  moi-al  character  of  the 
plaintiff  are  impertinent.  Pearson  v.  Knapp, 
1  Myl.  &  K.  312. 

Bill  for  specific  performance  of  parol  agree- 
ment to  grant  farm  lease,  with  usual  covenants  of 
neighbourhood,  and  injunction  to  prevent  eject- 
ment, plaintiff  having  taken  possession.  Upon 
answer,  stating  insolvency  of  plaintiff,  and 
various  breaches  of  agreement,  during  five  years' 
possession,  the  injunction  was  continued,  on 
undertaking  to  give  judgment  in  ejectment,  go 
to  commission,  and  set  down  cause  for  next 
term,  paying  rent  into  court.  Boardman  v. 
Mostyn,  6  Ves.  467. 

An  insolvent  had  previously  entered  into  a 
contract  for  a  lease  at  a  rent.  Ko  creditors* 
assignee  was  appointed : — Held,  that  he  could 
not  sue  for  a  specific  performance  of  the  contract. 
MeXally  v.  Oradwtll,  16  Ir.  Ch.  B.  512. 

The  court  will  not  decree  the  specific  perform- 
ance of  a  contract  for  a  lease  to  an  insolvent 
tenant.    Ih, 

Bights  of  Tenant's  Assignee.] — It  is  no 

defence  to  a  bill  filed  against  a  landlord  for 
specific  performance  of  an  agreement  for  a 
farming  lease,  by  a  person  to  whom  the  benefit 
of  the  agreement  has  been  assigned,  that  the 
party  with  whom  the  landlord  contracted  has 
become  insolvent,  provided  the  assignee  is  sol- 
vent, and  in  a  condition  to  enter  into  the  usual 
covenants,  and  there  is  no  evidence  that  the 
contract  was  entered  into  upon  considerations 

Personal  to  the  assignor.  Crosby  v.  Tooke,  1 
Iyl.&K.  431;  2  L.  J.,  Ch.  83. 
When  a  landlord  agrees  to  grant  a  lease  to  A., 
his  executors  and  assigns,  upon  certain  condi- 
tions, and  A.  assigns  his  interest  in  the  contract 
to  B.,  and  then  becomes  bankrupt,  B.,  on  per- 
forming the  conditions,  has  a  right  to  enforce 
the  agreement  specifically,  notwithstanding  his 
assignor's  bankniptcy  ;  and  this  right  is  not 
affected  by  a  proviso,  that,  in  case  of  the 
bankruptcy  of  A.,  the  landlord  shall  have  power 
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to  re-enter  and  sell  the  benefit  of  the  contract 
and  the  premises,  and  hold  the  proceeds,  sabject 
to  his  own  claims,  for  the  use  of  A.'s  estate. 
Morgan  y.  Rliodei^  1  Myl.  &  K.  435. 

Though  bankruptcy  supersedes  an  agreement 
not  to  assign  without  licence,  that  has  been  held 
only  in  favour  of  general  creditors,  and  where 
there  is  no  actual  lease,  but  it  rests  in  agreement 
to  grant  a  lease,  an  individual  cannot  have  a 
specific  performance  in  opposition  to  such  pro- 
vision, and  it  is  very  disputable  whether  the 
general  assignees  could  obtain  it,  even  if  there 
were  no  such  provision.  Weatherallv.  Geering, 
12  Ves.604;  8  R.  R.  369. 

Agreement  by  Trustee  for  Insolvent  under 
Seoret  Tnut.] — A.,  being  in  insolvent  circum- 
stances, suffers  another  person  to  become  the 
apparent  owner  of  his  farm  (though  under  a 
secret  trust  from  him).  A.  shall  not  have  against 
the  landlord  a  specific  execution  of  an  agreement 
made  by  him  with  the  trustee,  the  landlord  sup- 
posing the  trustee  to  have  been  the  rightful 
owner,  and  confiding  in  his  solvency,  O'llerllhy 
V.  Hedget,  1  Sch.  &  Lef.  123  ;  9  R.  R.  23. 

The  interest  which  a  third  party  may  have 
against  the  specific  performance  of  a  contract, 
may  preclude  the  extcution  of  it,  as  between 
trustees  and  cestui  que  trust ;  as,  where  an 
insolvent  tenant  made  over  his  lease  to  another, 
who  treated  for  a  renewal  imder  a  secret 
agreement,  in  tiiist  for  the  original  tenant. 
Feitthcrgtonhavgh  v.  Fenwick^  17  Ves.  813  ;  11 
R.  R.  77. 


f.  Aaraixuit  what  FersoxiB. 

CommiBsioners  of  Woods  and  Forests.] — The 
commissionei's  of  woods  and  forests  are  not, 
under  the  7  Geo.  4,  c.  77,  entitlc<l  to  sue  or  liable 
to  be  sued  for  the  specific  performance  of  con- 
tracts entered  into  with  and  by  them.  Ik'urse  v. 
Seymour  {Lord),  13  Beav.  254. 

The  commissioners  were  authorised,  with  the 
consent  of  the  lords  of  the  treasury,  to  demise, 
or,  previous  to  any  demise,  to  contract  to  demise. 
The  bill  alleged  that  the  commissioners  having 
first  obtained  the  consent  required,  determined 
to  demise,  and  afterwards  contracted  to  demise 
to  the  plaintiff,  and  prayed  a  specific  perform- 
ance : — Held,  on  demurrer,  that  the  bill  could 
not  be  sustained.    Ih, 

Corporation.] — If  regular  corporate  resolution 
has  been  passed,  and  upon  faith  of  it  expenditure 
has  been  incurred,  the  court  will  compel  coi-pora- 
tion  to  make  a  legal  grant,  in  pursuance  of  a 
resolution,  although  not  under  corporate  seaL 
Marshall  v.  Queenborovgh  Corporation,  1  Sim. 
&  S.  520  ;  24  R.  R.  220. 

A  proposal  was  made  by  D.  to  a  corporation, 
to  take  out  a  lease  of  part  of  their  lands,  at  a 
certain  rent.  The  proposal  was  accepted,  and 
the  acceptance  entered  on  the  corporation  books. 
This  was  immediately  communicated  to  D.,  who 
soon  after  took  possession,  and  paid  the  first 
year's  rent,  when  due.  He  then  refused  to  com- 
plete his  contract  by  taking  out  the  lease  : — 
Held,  in  a  suit  for  specific  performance,  that 
there  were  sufiicient  acts  of  part  performance  to 
take  the  case  out  of  the  general  rule,  by  which 
corporations  can  contract  only  under  their  com- 
mon seal.  Steevcns^  Hospital  v.  Dyas,  15  Ir.  Ch.  R. 
405  ;  10  L.  T.  882. 


Married  Woman.] — A  married  woman,  with 
the  concurrence  and  in  the  presence  of  her 
husband,  signed  an  agreement  in  writing  to 
grant  a  lease.  At  the  date  of  the  agreement  it 
was  believed  by  all  parties  that  she  was  entitled 
to  two-thirds  of  the  property  for  her  separate 
use,  and  that  the  remaining  one-third  belonged 
to  her  brother  in  India,  whose  concurrence  it 
was  represented  that  she  could  procure.  It  was 
soon  afterwards  discovered  that  the  wife  was 
entitled  to  one-fourth  only  for  her  separate  use  ; 
that  to  another  fourth  she  was  entitled  abso- 
lutely ;  that  another  fourth  had  belonged  to  a 
deceased  sister  of  the  wife  ;  and  that  the  remain- 
ing fourth  belonged  to  the  brother  in  India. 
The  fourth  which  had  belonged  to  the  sister  was 
purchased  by  the  husband  soon  after  the  state  of 
the  title  was  discovered.  Upon  a  bill  for  specific 
performance  against  husband  and  wife  : — Held, 
that  there  could  be  no  decree  against  her  in 
personam  ;  and  that  her  agreement  did  not  bind 
the  husband  as  to  the  interests  in  the  property 
which  he  had  at  the  date  of  the  agreement,  or 
which  he  afterwards  acquired.  Aylett  v.  Ashton, 
1  Myl.  &  C.  105  ;  5  L.  J.,  Ch.  71. 

Infant.] — Tenant  for  life  agreeing  to  grant 
lease  dies.  Next  tenant  in  tail  being  his  son,  an 
infant,  and  father  having  a  right  to  appoint 
testamentary  guardian,  which  he  does,  the  agree- 
ment was  carried  into  execution  against  the  son 
during  his  minority,  it  being  first  modified  by 
court  to  advantage  of  son.  Brv/mmell  v. 
Clavering,  3  Swanst.  690. 


Costs.] — A.,  having  agreed  to  grant  a 


lease  to  B.,  died  before  granting  it,  leaving  an 
infant  heir.  B.  filed  a  bill  against  the  infant 
for  specific  performance,  which  was  decreed  : — 
Held,  that  each  party  should  bear  his  own  costs. 
Limgimtto  v.  Morss,  26  L.  T.  828. 

A  lessor  by  his  will  subsequent  to  the  date  of 
the  lease  devised  the  property  to  his  infant  sons. 
The  right  of  the  plaintiff  to  maintain  the  suit 
was  not  disputed  ;  the  only  question  in  the  cause 
related  to  the  costs : — Held,  that  the  parties 
should  abide  their  own  costii.  White  v.  Beck, 
Ir.  R.  6  Eq.  63  ;  20  W.  R.  275. 

Tenant  in  Common.]^One  of  two  tenants  in 
common  of  an  estate  agreed  to  grant  a  lease  of 
the  mines  under  it : — Held,  that  the  lessee  was 
entitled  to  a  decree  for  specific  performance,  and 
for  a  partition  of  the  estate.  Heaton  v.  Dearden, 
16  Beav.  147. 

Remainderman.] — ^A  written  proposal  to  take 
lands  at  a  rent  of  IZ.  5«.  per  acre,  for  three  lives 
or  thirty-one  years,  was  sent  by  F.  to  a  tenant 
for  life.  He  replied  that  he  had  not  power  to 
execute  such  a  lease,  but  "  if  you  choose  to  take 
a  leai;e  in  the  usual  way,  I  will  allow  you  20Z.  to 
get  up  a  cottage  and  a  lease  for  your  own  life." 
F.,  who  had  been  previously  in  possession  of  the 
lands,  remained  in  possession,  but  continued  to 
pay  the  rent  previously  payable,  which  was  less 
than  \l.  b9.  per  acre,  and  never  maiie  any  claim 
for  the  20Z. : — Held,  that  there  was  not  on  the 
proposal,  answer,  and  subsequent  occupation,  a 
sufiicient  agreement  to  bind  the  remainderman. 
O'Fay  V.  Burke,  8  Ir.  Ch.  R.  511. 

F.  entered  into  an  agreement  for  a  lease  with 
a  tenant  for  life,  which  was  not  binding  on  the 
remainderman.  In  March,  1854,  the  tenant  for 
life  being  dead,  F.  communicated  the  contract 
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to  the  agent  for  the  remainderman,  requesting 
the  gnsit  of  a  lease,  which  the  remainderman 
refu^  to  execute.  In  April,  1854,  the  agent 
informed  F.  that  he  had  been  directed  to  serve 
notices  to  quit  on  all  the  tenants,  but  that  if 
F.  would  send  a  proposal  to  pay  II.  5«.  per  acre 
(the  rent  reserved  by  the  alleged  agreement),  he 
would  not  serve  a  notice  on  F.  F.  replied  by 
setting  out  the  agreement,  and  stating  that  he 
was  not  tenant  from  year  to  year,  but  saying 
that  he  left  his  case  in  the  agent's  hands  for  the 
present,  "particularly  as  a  lease  will  not  be 
granted  of  any  part  of  this  property."  After  this 
F.  expended  large  sums  in  the  improvement  of  his 
farm.  Notice  to  quit  was  served  on  F.  in  1856  : 
— Held,  that  F.  was  not  entitled  to  specific 
performance,  against  the  remainderman,  of  the 
invalid  agreement.    lb. 

Bzeoutor8.]--A.  leased  premised  to  B.  for  ten 
years ;  and  iB.  covenanted  not  to  assign  the 
premises  without  A.'s  consent.  A.  agreed  to 
grant  to  C.  a  lease  for  ten  years,  from  the  end  of 
B.'s  term,  subject  to  the  same  covenants  as  were 
contained  in  B.'s  lease.  0.  died  before  the  lease 
was  executed  to  him.  A.  filed  a  bill  against  C.'s 
executors  (who  admitted  assets)  for  a  specific 
performance  of  the  agreement,  and  offered  so  to 
qualify  the  covenants  of  the  lease  as  that  the 
executors  should  be  no  further  liable  thereon 
than  they  would  have  been  on  the  covenants 
which  ought  to  have  been  entered  into  by  the 
testator  in  case  a  proper  lease  had  been  made  to 
him.  Specific  performance  of  the  agreement 
decreed,  with  a  reference  to  the  master  to  settle 
the  lease.    Phillips  v.  Ecerard^  5  Sim.  102. 

Administrator  —  Insertion  of  Beatrictiye 
Covenant.] — ^The  owner  of  six  leasehold  houses 
agreed  in  writing  to  let  one  of  them,  numbered 
737,  to  a  tradesman,  the  agreement  saying  nothing 
about  a  restrictive  covenant.  On  the  same  day 
he  also  agreed  to  let  another  of  the  houses, 
numbered  735,  to  a  grocer,  and  he  agreed  with 
him  that  the  business  of  a  grocer  should  not  be 
carried  on  in  any  of  the  other  five  houses.  After- 
wards he  contracted  to  sell  the  house  No.  737 
and  a  third  house  numbered  739,  to  T.,  also  a 
grocer,  and  the  agreement,  which  was  in  writing 
and  dated  the  6th  of  July,  1870,  contained  nothing 
about  a  restrictive  covenant,  but  an  under-lease 
was  prepared  and  engrossed  which  did  contain  a 
covenant  that  the  premises  should  not  be  used 
for  a  grocer's  business.  An  app<iintment  was 
made  for  the  execution  of  the  under-lease  and 
counterpart  on  a  certain  day ;  but  on  the  previous 
evening  T.  died  suddenly  intestate.  It  was  stated, 
but  on  the  plaintiffs  evidence  only,  that  after 
the  written  agreement  of  the  6th  of  July,  and 
before  T.'s  death,  T.  verbally  agreed  to  the 
insertion  of  the  restriction,  and  there  was  other 
evidence  that  he  was  prepared  to  execute  a 
counterpart  of  the  engrossment.  It  having  been 
shewn  that  the  insertion  of  such  a  restriction 
would  considerably  diminish  the  value  of  the 
property : — Held,  that  the  administrator  of  the 
intestate  could  not  be  compelled  to  execute  a 
counterpart  of  a  lease  containing  such  a  restric- 
tion. Snelling  v.  ThoinM,  43  L.  J.,  .Ch.  506 ; 
L.  R.  17  Eq.  303. 

The  written  agreement  of  the  6th  of  July 
stipulated  that  the  property  should  be  bought 
"  subject  to  the  existing  tenancies."  The  plaintiff 
alleged  that  on  the  6th  of  July  the  lessee  of  the 
house  No.  737  was  under  an  agreement  to  consent 


to  a  restrictive  covenant,  and  in  proof  of  this  the 
.counterpart  of  a  lease,  be&ring  date  the  day 
before  the  agreement  of  the  6th  of  July,  was 
produced,  containing  such  a  covenant.  It  having 
been  shewn  that  the  lease  was  antedated  and 
was  not  in  fact  executed  till  after  the  6th  of  July, 
1870  : — Held,  that  the  administrator  was  not  by 
this  clause  bound  to  execute  the  counterpart  of 
a  lease  containing  the  restriction.    lb. 

Person  not  in  Possession.] —The  contract  for 
a  present  demise,  by  a  person  out  of  poss2Ssion, 
not  enforced  in  equity.  Bayly  v.  Tyrrell^  2 
Ball  &B.  358;  12  B.  B.  99. 

Person  not  Party  to  Contract.] — A  lessee  of 
premises  covenanted  with  his  under-lessees  of 
part,  that  in  case  lie  obtained  an  extension  of  the 
term  or  a  renewal  of  his  lease,  he  would  give  to 
the  under-lessees  a  like  renewal  or  extension  of 
his  under-term.  A  lease  was  subsequent  l}*"  taken 
from  the  ground  landlord  for  an  extended  term 
in  the  name  of  a  trustee  for  the  separate  use  of 
the  lessee's  wife.  The  under-lessees  file  1  a  bill 
against  the  lessee,  his  wife,  and  her  trustee, 
charging  that  the  extended  lease  had  been  taken 
in  a  trustee's  name,  in  order  to  defeat  their  rights 
under  the  lessee's  covenant,  and  praying  that  the 
wife  and  her  trustee  might  be  decreed  to  grant 
an  under-lease  to  the  plaintiffs  for  the  extended 
term  : — Held,  that  the  relief  sought  could  not  be 
given,  as  the  suit  was  virtually  one  for  specific 
performance  against  persons  who  were  not  parties 
to  the  original  covenant  or  contract  to  renew  the 
under-lease.  Lumley  v.  Timmn^  28  L.  T.  157  ;  21 
W.  B.  319.  8.  a,  28  L.  T.  603  ;  21  W.  B.  494— 
L.JJ. 

Uortgagee.] — A.  made  an  equitable  mortgage 
to  B.,  and  afterwards  agreed  to  grant  a  lease  to 
C,  who  had  notice  of  the  mortgage.  B.  after- 
wards purchased  the  equity  of  redemption  with 
notice  of  C.'s  agreement,  and  took  a  conveyance 
to  himself  : — Held,  that  B.  was  bound  out  of  his 
whole  interest  to  grant  the  lease  to  C.  SoiUh  v. 
Phillips,  1  Keen,  694  ;  6  L.  J.,  Ch.  253. 

A  mortgagee  of  leaseholds  with  a  power  of 
sale,  but  no  leasing  power,  entered  into  a  written 
agreement  to  grant  a  lease  for  the  whole  term,  at 
a  rent  and  premium.  It  was  the  understanding 
of  both  parties,  although  not  expressed  in  the 
agreement,  that  it  was  subject  to  the  concurrence 
of  the  mortgagor  being  obtained.  The  latter 
refused  to  concur: — Held,  thit  the  intended 
lessee  could  not  insist  on  the  lease  being  granted 
to  him,  although  he  was  willing  to  take  it  without 
the  mortgagor's  concurrence.  Prankllfuthl  v. 
Ball,  33  Beav.  560  ;  10  Jur.  (N.S.)  606  ;  10  L.  T. 
447  ;  12  W.  B.  845. 

Held,  also,  that  it  was  not  a  case  for  giving 
damages  in  equity,  and  the  bill  was  simply 
dismissed,  without  any  express  reservation  of 
leave  to  bring  an  action.    lb. 

After  the  date  of  an  agreement  for  an  under- 
lease the  lessee  mortgaged  his  lease  by  demise  to 
parties  who  had  notice  of  and  took  subject  to  the 
agreement  .-—Held,  that  the  mortgagees  were  not 
proper  parties  to  a  suit  for  specific  performance 
by  the  under-lessee.  Lunff  v.  Bovoriny,  33  Beav. 
585  ;  10  Jut.  (N.S.)  668  ;  10  L.  T.  683  ;  12  W.  B. 
972. 

Agreement  not  to  raise  Bent  or  give  Notice  to 
Quit— Whether  Binding  on  Lessor's  Snoeessors.  ] 
— The  owner  of  premises  agreed  to  let  them  by 
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n  written  agrccment,  not  under  seal,  specifying  a 
certain  i-cnt,  and  containing  the  following  clause  : 
"  1  will  agree  not  to  increase  your  rent,  and  not 
to  give  you  notice  to  quit,  so  long  as  you  desire 
to  continue  my  tenant"  : — Held,  that  this  con- 
stituted a  mei'c  personal  agreement  between  the 
Ian<llord  and  tenant,  so  as  not  to  bind  a  subse- 
quent purchaser  of  the  landlord's  interest,  with 
or  without  notice.  Roberts  v.  Tregaskis^  38  L.  T. 
176.    But  sec  Kvsel  v.  Watson,  ante,  col.  711, 

Principal,  where  Contract  made  with  Agent.] 
— A  Lincl  agent  has  not  authority  to  enter  into 
contmcts  for  leases.  Mortal  v.  Lyons,  8  Ir.  Ch.  R. 
112. 

In  a  suit  for  specific  performance,  a  contem- 
pomncous  letter  of  a  deceased  agent,  with  whom 
a  conti-act  for  letting  land  was  made,  was 
admitted,  to  prove  the  terms  of  the  contract, 
the  tenant  having  relied  on  the  acts  of  the 
agents  to  establish  that  he  had  authority  to 
contmct.    Ih, 

Decree  for  the  execution  of  a  lease  to  the 
plaintiffs,  according  to  the  terms  of  an  agree- 
ment cntcrcd  into  between  the  two  defendants  ; 
it  appearing  that  one  of  the  defendants  who 
resisted  the  decree  and  claimed  the  benefit  of 
the  agi'ccment  for  himself,  acted  as  agent  of  the 
pUiintiffs  in  negotiating  the  lease  from  his  co- 
defendant,  so  that  his  own  intention  was  im- 
material ;  and  the  court  being  satisfied,  more- 
over, upon  the  evidence,  that  the  real  object  and 
underatanding  of  the  contracting  parties  was  an 
agreement  for  a  lease  for  the  benefit  of  the  plain- 
tifts.     Taylor  v.  Sainton,  4  Myl.  &  C.  134. 


Evidence  of  Agents'  Authority.] — The 


authority  of  an  agent  to  contract  for  a  lease  of 
lands  need  not  be  in  writing.  A  proposal  in 
writing  for  a  lease  to  an  agent,  who  nas  not 
power  to  enter  into  a  contract  for  such  lease, 
may  be  acknowledged  by  parol  by  the  principal, 
so  as  to  be  binding  on  the  principal,  semble. 
Callngluin  v.  Pepper,  2  Ir.  Eq.  R.  309. 

Specific  performance  of  a  covenant  to  grant, 
on  the  death  of  the  survivor  of  three  cestui  que 
vies,  a  new  lease  for  one  life,  to  be  named  within 
twelve  calendar  months  after  the  death  of  the 
fii*st  of  the  said  three  lives,  decreed  ;  though  the 
new  life  not  named  within  the  time  prescribed 
by  the  covenant :  the  lessee  being  sui-prised  by 
the  misinformation  of  the  ]essor*s  agent,  and 
therefore  could  not  name  the  life  at  the  proper 
time,  and  there  being  no  difficulty  in  ascertaining 
the  compensation  ;  the  lessor  affected  by  letters 
written  to  lessee  by  his  land  agent  and  receiver 
of  his  rents,  who  had  the  key  of  his  record 
chamber  ;  that  b<:iing  sufficient  to  constitute  him 
agent  for  the  purpose,  and  to  protect  the  tenants 
in  their  fair  tmnsactions  with  such  agent. 
Firiiia7i  v.  Onnond  (Lord),  Beat.  347. 

ff.  Insertion  of  Covenantfl. 

Where  intending  Leseor  diei.] — Parties  having 
an  equitable  estate  only  agreecl  to  grant  a  lease 
to  A.  B.,  which  was  to  contain  special  covenants, 
botii  on  the  part  of  the  lessors  and  lessee.  The 
intended  Icssora  died  before  the  lease  had  been 
granted,  and  •  their  interest  became  vested  in 
ixinkrupt  assignees  and  an  heir-at-law,  against 
whom  a  decree  for  »pecific  performance  was 
made  : — Held,  that  receiving  the  benefit  of  the 
lessee's  special  covenants,  the  assignees  and  heir 


were  themselves  bound  to  the  extent  of  their 
interest  in  the  property,  to  enter  into  the  special 
covenants  which  the  original  intended  lessors- 
had  contracted  to  enter  into.  Page  v.  Broom. 
3  Beay.  36. 

Bankmptoy  of  Party.]  —  On  a  bill  by  the 
assignees  for  the  specific  performance  of  the 
agreement,  the  court  decreed  that  the  assignees- 
were  entitled  to  a  lease  according  to  the  agree- 
ment, on  personally  entering  into  those  covenants 
which  the  bankrupt,  if  solvent,  would  have  been 
bound  to  enter  into.  Potoell  v.  Lloyd,  2  Y.  &  J. 
372  ;  31  B.  R.  598. 

TIsnal  Coyenanta.]— i&«  post,  Covenaitts,  1. 


No  Provision  as  to.] — ^Whether  an  agree- 


ment for  a  lease  does  or  does  not  provide  that 
the  usual  covenants  shall  be  inserted  in  the  lease, 
each  party  is  entitled  to  have  such  covenants 
inseited  as  ai'e  incidental  to  and  necessary  to- 
protect  the  rights  given  or  reserved  to  each. 
Accordingly,  under  an  agreement  for  a  lease  of 
minerals,  the  payments  to  be  accelerated  with  an 
increase  in  the  quantity  of  work,  it  was  held  that 
the  lessor  was  impliedly  entitled  to  have  a  right 
of  entry  and  inspection  secured  to  him  by  this 
lease.  Blakesley  v.  Wieldon,  1  Hare,  179 ;  11 
L.  J.,  Ch.  164  ;  6  Jur.  54. 

To  Repair.] — ^Though  the  court  will  not  ordi- 
narily decree  specific  performance  of  an  agree- 
ment to  repair,  it  is  the  habit  of  the  court  to 
decree  specific  performance  of  agreements  involv- 
ing the  execution  of  leases,  or  other  instruments 
containing  covenants  to  repair.  Paxton  v. 
^'ewton,  2  Sm.  &  Giff.  437. 

Bill  for  a  specific  performance  of  articles,  for  a 
lease  of  lands  in  Norfolk,  where  by  custom  the 
landlords  repair ;  but  the  rent  reserved  on  this 
lease  appearing  to  be  under  the  value : — 
Decreed,  the  tenant  should  covenant  to  repair. 
Burrell  v.  Harrison,  2  Vem.  231  ;  Pre.  Ch.  25. 

For  Quiet  Enjoyment.]  ~  Under  a  contract  in 
writing  for  a  lease  of  land,  containing  no  words 
shewing  an  intention  to  exclude  the  under  surface 
and  mines,  which  did  not,  in  fact,  belong  to  the 
intended  lessor,  but  containing  an  agreement  for 
an  absolute  covenant  for  quiet  enjoyment : — 
Held,  that  the  lessee  was  entitled  to  a  lease, 
acconiing  to  the  contract,  with  an  unqualified 
covenant  for  quiet  enjoyment.  Onions  v.  Cohens 
2  Hem.  &  M.  354  ;  34  L.  J.,  Ch.  338  ;  11  Jur.  (N.8.) 
198  ;  12  L.  T.  15. 

Not  to  Asfign.] — ^A.  leased  premises  to  B.  for 
ten  years,  and  B.  covenanted  not  to  assign  the 
premises  without  A.'s  consent.  A.  agreed  to 
grant  to  C.  a  lease  for  ten  years  from  the  end  of 
B/s  term,  subject  to  the  same  covenants  as  were 
contained  in  B.'s  lease.  C.  died  before  the  lease 
was  executed  to  him.  A.  filed  a  bill  against  C.'s 
executors  (who  admitted  assets)  for  a  specific 
performance  of  the  agreement,  and  offered  so  to 
qualify  the  covenants  of  the  lease  as  that  tbo 
executors  should  be  no  further  liable  thereon, 
tnan  they  would  have  been  on  the  covenants 
which  ought;  to  have  been  entered  into  by  the 
testator,  in  case  a  proper  lease  had  been  made  to 
him.  Specific  performance  of  the  agreement 
decreed,  with  a  reference  to  the  Master  to  settle 
the  lease.    Phillips  v.  Ecerard,  5  Sim.  102. 
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Vot  to  Sublet — Sublease  already  granted.] — 

An  agreemeiit  to  grant  a  lease  subject  to  such 
clauses  as  the  landlord  chooses  to  insert  will  not 
be  specifically  performed,  where  the  landlord 
insists  on  a  clause  for  avoiding  the  lease  on 
subletting,  and  the  tenant  has  already  sublet ; 
and  although  the  court  would  not  allow  him  to 
specify  unreasonable  clauses,  yet,  semble,  if  he 
decline  to  name  any,  the  agreement  is  too  uncer- 
tain to  be  enforced.  PluTiJtet  v.  Dp^ue^  10  Ir.  £q.  B. 
124. 

Againet  Voxioni  Trade— Tannery.] — Specific 

e^rformance  of  an  agreement  to  take  a  lease  of 
nds  for  the  purpose  of  a  tannery  will  not  be 
enforced  when  the  proposed  lease  contained  the 
usual  covenant  against  carrying  on  noxious 
trades,  although  the  defendants  had  represented 
that  they  were  about  to  conduct  their  business 
in  a  way  which  could  not  be  open  to  objection  on 
that  score.  Jleevfts  v.  Greenwich  Tanning  Co.^  2 
Hem.  &  M.  54. 

That  Sent  be  increased  in  Proportion  to  Pro- 
perty Tax— Covenant  in  Original  Lease— New 

Lease.] — Where  an  agreement  for  a  lease  had 
been  decreed  to  be  specifically  performed,  and  to 
contain  the  same  covenants  and  provisions  as 
were  in  the  original  lease,  one  of  which  covenants 
was,  that  so  long  as  any  tax  upon  property  or 
income  should  be  imposed  upon  the  rents,  the 
reserved  rent  of  690Z.  should  be  increased  in  pro- 
portion to  the  amount  of  the  tax : — Held,  that 
notwithstanding  the  provisions  in  the  5  &  6  Vict, 
c.  35,  the  new  lease  must  contain  the  same  cove- 
nants and  provisions  as  were  inserted  in  the 
original.  Beadel  v.  Pitt,  11  Jur.  (N.8.)  152 ;  11 
L.  T.  592  ;  13  W.  R.  287. 

B.,  in  1847,  became  lessee  of  two  farms,  held 
under  a  lease  which  expired  in  1853.  The  tenant 
for  life  of  three  undivided  parts,  on  the  expira- 
tion of  the  term,  agi-eed  that  B.  should,  as  to 
them,  continue  as  tenant  from  year  to  yetT  at  the 
same  rent ;  but  the  owner  in  fee  of  one-fourth  in 
possession,  and  of  the  three-fourths  in  remainder, 
refused  to  grant  a  lease,  except  at  an  increased 
rent,  which  B.  agreed  to  pay,  and  he  continued  in 
possession.  In  March,  1856,  the  owner  signed  a 
memorandum,  whereby  he  agreed  to  grant  a  new 
lease  of  his  quarter  share  for  fourteen  years  at 
the  increased  rent,  to  contain  covenants  and  pro- 
visions similar  to  those  in  the  expired  lease.  In 
1 861  the  tenant  for  life  of  the  three  undivided 
parts  died,  and  a  negotiation  was  entered  upon 
between  B.  and  the  owner  for  a  lease  of  those 
three-fourths.  The  owner,  in  a  letter  of  March, 
1862,  acknowledged  that  B.  had  a  right  to  hold 
one-fourth  of  the  property,  but  required  rent  at  the 
higher  rate  for  the  other  three-fourths,  which  B. 
agreed  to  pay.  Disputes  arose,  and  in  Febniary, 
1863t  the  owner  gave  B.  notice  to  quit : — Held, 
that  the  owner  was  bound  by  the  memorandum 
of  March,  1856,  and  that  B.  was  entitled  to  a 
lease  of  the  entirety  of  the  farms  for  fourteen 
years,  at  the  increased  rent,  with  covenants 
similar  to  those  contained  in  the  expired  lease. 
&  a,  9  Jur.  (N.8.)  1194  ;  9  L.  T.  318. 

Bejeetion  of  Immaterial  Conditions.] — Decree 
for  specific  performance  of  an  agreement  to 
grant  a  lease,  rejecting  one  term  (for  such  con- 
ditions, &c.,  as  shall  be  judged  proper  by  J.),  and 
substituting  a  reference  to  the  Master,  the  agency 
of  J.  not  being  of  the  essence  of  the  contract. 


Gourlay  v.  Somerset  CDuke')^  19  Yes.  429 ;   13 
R.  R.  234. 

Option  of  Determining  Lease.] — Whei-c  lessees 
of  way-leaves  (colliery)  entered  into  a  correspon- 
dence with  the  tenant  for  life  with  power  of 
leasing  for  a  new  lease,  proposed  as  a  renewal  of 
the  former,  which  contained  a  usual  clause  giving 
the  lessees  an  option  of  determining  the  lease  on 
notice,  but  the  correspondence  was  silent  as  to 
the  insertion  of  such  a  cla^Ae : — Held,  that  the 
lessees  might  reasonably  have  understood  (whether 
it  were  mutual  or  not)  that  the  new  lease  was  to 
contain  such  a  clause,  and  that  they  ought  not 
to  be  compelled  to  accept  the  lease  without  it. 
Qusere,  in  executory  agreements,  whether  there 
is  a  presumption  I?  favour  of  the  insertion  of  such 
customary  stipulation.  Bieketts  v.  £ell,  I  De  G. 
&  Km.  335;  UJur.  918. 

And  tee  post,  Covenaxts. 

5.  Othkb  Remedies  and  Pboceedikgb. 

Uandamns.]— The  17  k  18  Vict.  c.  125,  s.  6A. 
which  gives  an  action  for  a  mandamus  *'  to  fulfil 
any  duty  in  the  fulfiment  of  which  the  plaintiff 
is  personally  interested,"  does  not  apply  to  a 
personal  contract,  and,  therefore,  a  declaration  on 
an  agreement  for  the  lease  of  a  house,  claiming  a 
writ  of  mandamus  commanding  the  defendant  to 
prepare  a  lease  in  accordance  with  the  agreement, 
is  bad  on  demurrer.  Benson  v.  Paul,  6  El.  &  Bl. 
273 :  25  L.  J.,  Q.  B.  274 ;  2  Jur.  (N.8.)  425  ;  4 
W.  R.  493. 

Injnnotion— To  restrain  Zljeetment  of  Tenant] 
— Where  proceedings  were  taken  to  enforce  a 
legal  right,  consisting  of  the  residue  of  a  term  of 
which  three  days  only  were  unexpired,  for  the 
purpose  of  obtaining  an  improper  advantage 
against  a  tenant  in  possession  who  had  contracted 
for  a  new  lease,  the  court  restrained  the  proceed- 
ings by  injunction.  Buekl-and  v.  Oibbint,  32 
L.  J.,  Ch.  391  ;  9  Jur.  (N.8.)  781 ;  8  L.  T.  129  ; 
11  W.  R.  483. 

To  restrain  Action  for  Alleged  Trespass.] 

— ^A.,  relying  upon  a  formal  written  agreement, 
in  pursuance  of  which  B.  was  to  accept  from 
him,  on  the  terms  therein  mentioned  (subject  to 
an  unsettled  question  relative  to  taxes,  which 
was  to  be  left  to  the  decision  of  a  third  party),  a 
lease  of  certain  lands,  possession  of  which  had 
accordingly  been  taken,  filed  a  bill  for  specific 
performance,  and  to  compel  B.  to  execute  the 
lease.  A  few  days  after,  B.,  adopting  as  the  basis 
of  their  agreement  a  letter  whicn  he  had  written 
to  A.  during  the  progress  of  their  treaty,  brought 
an  action  against  him  for  breach  of  contract  and 
trespass,  whereupon  A.,  having  amended  his  bill 
by  (ienying  as  matter  of  fact  the  breaches  com- 
plained of,  and  by  stating  that  the  alleged 
trespass  consisted  of  making  certain  repairs  on 
the  premises,  in  execution  of  his  {mrt  of  the 
contract,  moved  to  restrain  B.  from  prosecuting 
the  action : — Held,  that  A.  was  entitled  to  the 
interlocutory  injunction  sought.  BlaJteney  v. 
Bardie,  Ir.  R.  7  Eq.  472. 

Sescission  of  Contract— Defendant  Absconding^ 
after  Decree  for  Specific  Performance.]— After  a 
decree  for  specific  performance  of  an  agreement 
by  defendajit  to  take  a  lease  and  for  payment  by 
him  of  the  costs  and  damages,  he  absconded  : — 
Held,  that  the  plaintiff  was  entitled  to  an  order 
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rescinding  the  contract.  WatJiofLY,  Cox,  42  L.  J., 
Ch.  279 ;  L.  R.  16  Eq.  219  ;  27  L.  T.  814 ;  21 
W.  R.  810. 

Beeoyering  for  Work  done  under  an  Agree- 
ment.]— The  plaintiff,  in  a  letter,  proposed  to  take 
a  lease  of  the  defendant's  house  for  a  term  of 
j'ears,  if  the  defendant  would  carry  out  certain 
alterations.  A  correspondence  and  interviews 
followed,  and  it  was  ultimately  agreed  that  the 
alterations  should  be  made,  the  plaintiff  to  pay 
751.  towards  them.  The  plaintiff  wished  to  have 
the  drawing-room  painted  in  a  particular  way,  and 
the  defendant  consented  that  the  plaintiff  should 
send  in  his  own  workmen  to  paint  it,  which  he 
accordingly  did,  and  also  laid  down  gaspipes  with 
the  defendant's  consent.  Ultimately  the  plaintiff 
was  prevented  from  taking  possession  of  the  house 
owing  to  the  default  of  the  defendant  in  carrying 
out  the  alterations  to  be  performed  by  him,  and 
brought  an  action  for  breach  of  the  agreement, 
with  the  common  counts  for  work  done.  The 
correspondence  disclosed  no  agreement  sufficient 
to  satisfy  the  Statute  of  Frauds  : — Held,  that  the 
plaintiff  could,  under  the  common  counts,  recover 
for  the  value  of  the  work  done  by  the  defendant's 
consent.  Pulhrooh  v.  Lawcs^  45  L.  J.,  Q.  B.  178 ; 
1  Q.  B.  D.  284  ;  34  L.  T.  95. 

Granting  Lease  when  a  Condition  Freoedent  to 
Right  of  Action.] — Defendant  agreed  with  plain- 
tiffs to  grant  to  them  a  lease  of  certain  land  for 
the  term  of  five  years,  and  to  pay  to  them  on  the 
termination  of  the  term,  by  effluxion  of  time,  or 
by  notice,  a  certain  sum  in  respect  of  fixtures  to 
be  })ut  by  them  on  the  land  during  the  term. 
No  lease  was  granted,  but  the  plaintiffs  entered 
and  occupied  for  five  years,  and  during  their 
occupation  put  certain  fixtures  on  the  land  : — 
Held,  that  the  granting  of  a  lease  by  the  defen- 
dant was  not  a  condition  precedent  to  the  right 
of  the  plaintiffs  to  be  paid  in  respect  of  the 
fixtures.  Bowes  v.  Oroll,  6  El.  &  Bl.  255;  4 
W.  R.  484. 

By  an  agreement  between-the  plaintiff  and  the 
defendant,  the  former  agreed  that  upon  payment 
to  him  by  the  latter  of  1,440^.,  by  instalments  on 
certain  days,  he  would  grant  the  defendant  a 
lease  of  a  certain  parcel  of  land,  and  the  defen- 
dant agreed  to  accept  such  lease  and  execute  a 
counterpart.  A  declaration  assigned  for  breach 
non-payment  of  the  moneys  : — Held,  that  the 
declaration  disclosed  a  sufficient  cause  of  action, 
the  granting  of  a  lease  not  being  a  condition 
precedent  to  the  plaintiff's  right  to  demand  pay- 
ment of  the  money.  Baggallay  v.  Pettit^  5  C.  B. 
(N.8.)  637 ;  28  L.  J.,  0.  P.  169  ;  5  Jur.  (N.s.) 
868. 

Pleading — Yarianoe.] — ^Where  a  declaration 
stated,  that,  in  consideration  that  the  plaintiff 
would  procure  S.  to  grant  a  lease  to  the  defendant, 
the  latter  promised  to  pay  the  plaintiff  170/.,  and 
it  was  proved  that  S.,  having  agreal  to  grant  a 
lease  to  the  plaintiff,  the  latter  originally  under- 
took to  assign  it  to  the  defendant  for  the  con- 
sideration mentioned :  but  that  afterwards  a 
lease,  to  which  the  plaintiff  was  a  party  and 
assented,  was  granted  immediately  by  S.  to  the 
defendant,  in  which  the  consideration  to  be  paid 
by  the  latter  to  the  plaintiff  was  not  mentioned  : 
— Held,  that  the  evidence  merely  amounted  to 
proof  of  the  substitution  of  a  new  contract  to 
procure  a  lease  from  S.  to  the  defendant,  in  lieu 
of  the  original  contract ;  and,  consequently,  that 


there  was  no  variance.    Boone  v.  Mitchell,   I 
B.  &  C.  18 ;  1  L.  J.  (O.S.)  K.  B.  25. 

The  plaintiff,  in  the  first  and  third  counts, 
alleged  that,  at  the  time  of  making  the  agree- 
ment with  the  defendant,  he  was  possessed  of  a 
house,  for  a  certain  term  of  years,  to  expire  on 
the  25th  December,  1826;  and,  in  the  second, 
that  he  was  entitled  to  the  term,  under  and  by 
virtue  of  a  certain  contract.  The  proof  was,  that 
the  plaintiff  was  possessed  for  a  term  of  only 
twelve  years ;  and  there  was  no  contract  or 
agreement  under  which  he  was  at  that  time 
entitled  to  an  extension  of  the  term  : — ^Held,  that 
this  was  a  variance,  although  it  appeared  that 
he  had  since  become  possessed  of  a  lease  to  expire 
in  December,  1826.  Ritutledge  v.  Orant^  1  M.  & 
P.  717 ;  4  Bing.  653  ;  3  Car.  &  P.  267 ;  6  L.  J. 
(O.S.)  C.  P.  166  ;  29  R.  R.  672. 

Tender  of  Lease  for  Ezeontion.] — ^In  a  declara- 
tion on  an  agreement  between  the  plaintiff  and 
the  defendant,  that  the  defendant  would  take  a 
house  of  the  plaintiff  and  execute  a  lease  for  the 
same  term  as  the  plaintiff  held,  less  ten  days,  an 
averment  that  the  plaintiff  accepted  the  defen- 
dant as  tenant,  and  tendered  him  a  lease  for  his 
execution,  is  sufficient,  although  there  was  no 
averment  of  the  plaintiff's  readiness  and  willing- 
ness to  grant  the  lease.  Collins  v.  WUlmott,  1 1 
L.  T.  340  ;  13  W.  U.  204. 

A  contract  provided  that  a  lease  should  be 
drawn,  prepared  and  executed  at  the  sole  expense 
of  the  lessor.  In  an  action  on  the  agreement  by 
the  lessee : — Held,  that  it  was  not  necessary  to 
aver  that  a  lease  was  tendered  to  the  lessor  for 
execution.  Price  v.  Williams^  1  M.  &  W.  6  ; 
1  Gale,  362 ;  1  Tyr.  &  G.  197 ;  5  L.  J.,  Ex. 
129. 

To  an  action  for  breach  of  an  agreement  to 
execute  a  lease,  it  is  no  answer  to  allege  that  the 
intended  lessee  had  not  prepared  the  lease  and 
tendered  it  for  execution  to  an  intended  lessor. 
Cantley  v.  Povcell,  Ir.  R.  10  C.  L.  200. 

Coit  of  Preparing  Agreements.] — Lessee  of  a 
house  and  fixtures  agreed  to  pay  the  expense  of 
preparing  the  agreements : — Held,  that  he  was 
liable  to  pay  the  costs  of  preparing,  and  of  copies 
of  an  inventory  of  the  fixtures  referred  to  by  the 
agreement.    Thomas^  In  re,  8  Beav.  145. 

6.  Title  of  Lessob. 

When  it  oan  be  oalled  for.^ — By  the  terms  of 
a  letter  from  the  plaintiff,  wnich  was  accepted 
and  signed  by  the  defendants,  it  was  agreed  that 
the  "plaintiff  should  set  to  the  defendants  or 
assigns,  if  preferred,  for  the  longest  time  he  could 
grant "  : — Held,  on  a  bill  filed  for  a  specific  per- 
formance, that  the  defendants  were  bound  to 
take  such  title  as  the  plaintiff  had  at  the  time 
the  agreement  was  made,  and  that  under  the 
terms  of  the  agreement,  the  defendants  were  not 
entitled  to  call  upon  the  plaintiff  to  shew  his 
lessor's  title.  Molloy  v.  Sterne^  1  Dr.  &  Wal. 
585. 

Objection  to  title  between  vendor  and  pur- 
chaser on  the  ground  of  non-production  of  lessor's 
title  overruled  in  the  case  of  a  bishop's  lease. 
Fildes  V.  Ifoolier,  2  Mer.  430. 

On  a  bill  by  vendor  for  specific  performance 
of  an  agreement  to  take  a  lease  for  twenty-one 
years  at  a  rack-rent,  the  Master  having  reported 
in  favour  of  the  title  shewn  by  the  abstract,  and 
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an  exception  being  taken  to  the  report,  the  ques- 
tion was,  whether,  where  the  agreement  is  silent, 
the  vendor  of  a  leasehold  interest  is  not  bound  to 
produce  the  title  of  his  lessor ;  and  the  exception 
was  allowed.    Id,  424. 

How  &r  Ouaranteed.] — By  agreeing  to  grant 
a  lease,  a  party  does  not  impliedly  engage  for  a 
general  warranty,  nor  undertake  to  deliver  an 
abstract  of  his  title.  Owillim  v,  Stone^  3  Taunt. 
433. 

Nor  that  he  has  a  good  title  to  the  fee-simple, 
and  will  deliver  a  written  abstract.  Temple  v. 
Brown^  6  Taunt.  60. 

An  agreement  to  grant  a  lease  contains  an 
implied  undertaking  on  the  part  of  the  intended 
lessor  that  he  has  title  to  grant  such  lease  ;  and 
if  he  has  not,  he  is  liable  to  an  action  at  the  suit 
of  the  intended  lessee.  Stranks  v.  St.  John,  36 
L.  J.,  C.  P.  118  ;  L.R.2  C.P.  376  ;  16  L.T.283  ; 
15  W.  R.  678. 

Upon  a  contract  for  the  sale  of  an  agreement 
for  a  lease,  it  is  not  an  implied  condition  that 
the  lessor  has  power  to  grant  the  lease.  Xintrea 
V.  Pregton,  1  H.  &  N.  357  ;  25  L.  J.,  Ex.  287. 

A  declaration  that  the  defendant  had  agreed 
to  let  premises  to  the  plaintiff  on  certain  terms, 
and  that,  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  had  promised  to 
perform  all  things  in  the  agreement  contained 
on  his  part  to  be  performed,  the  defendant  pro- 
mised the  plaintiff  that  he  had  good  right  and 
title,  and  full  and  lawful  power  and  authority, 
to  let  the  premises  to  the  plaintiff  without  re- 
striction as  to  the  purpose  for  which  the  same 
should  be  occupied  : — Held  bad,  inasmuch  as  the 
promise  alleged  could  not  be  implied  from  the 
relation  of  landlord  and  tenant,  and  was  without 
consideration  to  support  it.  Jackson  v.  Cohhin, 
1  D.  (N.S.)  96  ;  8  M.  &  W.  790  ;  10  L.  J.,  Ex.  389. 

Defects  in.] — See  supra,  4,  d,  ix.  (ante,  col.  768). 

In  Case  of  Lease.  ] — See  post,  E.  8  (post,  coL 
857). 

7.  aobeemekt,  how  fab  equivalent  to 

Lease. 

The  defendant  on  the  29th  of  May,  1879, 
agreed  to  grant  and  the  plaintiff  to  accept  a 
lease  of  a  mill  for  seven  years  at  the  rent  of  30f. 
a  year  for  each  loom  run,  the  plaintiff  not  to  run 
less  than  540  looms.  The  lease  to  contain  such 
stipulations  as  were  inserted  in  a  certain  lease  of 
the  1st  of  May,  which  was  a  lease  at  a  fixed  rent 
made  payable  in  advance,  and  contained  a  stipu- 
lation that  there  should  at  all  times  be  payable 
in  advance  on  demand  one  whole  year's  rent  in 
addition  to  the  proportion,  if  any,  of  the  yearly 
rent  due  and  uupaid  for  the  period  previous  to 
such  demand.  The  plaintiff  was  let  into  posses- 
sion and  paid  rcnt  quarterly,  not  in  advance, 
down  to  the  1st  of  January,  1882,  inclusive, 
having  run,  in  1881, 560  looms.  In  March,  1882, 
the  defendant  demanded  payment  of  1,005Z.  14«. 
(840^.  as  one  whole  year's  rent  for  560  looms  at 
80^.,  and  165Z.  14^.  as  the  propoitionate  part  of 
the  rent  from  the  1st  of  January  last),  and  put 
in  a  distress.  The  plaintiff  thereupon  commenced 
his  action  for  damages  for  illegal  distress,  for  an 
injunction,  and  for  specific  performance,  and 
moved  for  an  injunction.  Fry,  J.,  granted  the 
injunction  on  the  terms  of  the  plaiutiff  pay- 
ing the  I,005Z.  14«.  into  court.    The  plaintiff 


appealed  : — Held,  that  since  the  Judicature  Acts 
the  rule  no  longer  holds  that  a  person  occupying 
under  an  executory  agreement  for  a  lease  is  only 
made  tenant  from  year  to  year  at  law  by  the 
payment  of  rent,  but  that  he  is  to  be  treated  in 
every  court  as  holding  on  the  terms  of  the 
agreement.  Walth  v.  Ijonxdale,  52  L.  J.,  Ch.  2  ; 
21  Ch.  D.  9  ;  46  L.  T.  858 ;  31  W.  R.  109— 
C.  A. 

Held,  therefore,  that  the  plaintiff  holding 
under  the  agreement  was  subject  to  the  same 
right  of  distress  as  if  a  lease  had  been  granted, 
and  that  if  under  the  terms  of  the  lease  a  year's 
rent  would  have  been  payable  in  advance  on 
demand  a  distress  for  that  was  lawful.    Ih. 

Semble,  that  such  lease  ought  to  reserve  a  mini- 
mum rent  of  810Z.  (30;r.  apiece  on  540  looms),  and 
that  the  stipulation  in  the  lease  of  the  1st  of  May 
as  to  payments  in  advance  would  be  applicable 
to  such  minimum  rent  though  not  to  the  whole 
rent.  And  the  defendant  bein<7  willing  to  submit 
to  the  injunction  on  having  8102.  paid  into  court, 
order  varied  accordingly,  thccourt  being  inclined 
to  the  view  that  thei-e  was  a  right  of  distress  for 
that  amount  though  the  time  had  not  arrived 
for  finally  determining  the  question.     lb. 

See  the  above  case  approved  in  Maughartj  In 
re,  14  Q.  B.  D.,  at  p.  958,  and  Allhtisen  v. 
Brooking,  26  Ch.  D.,  at  p.  565.  Sec  also  Coats- 
iDorth  V.  JohTuon,  55  L.  J.,  Q.  B.  220. 

Jnrisdiotion  of  County  Court.] — The  defendant 
entered  on  premises  under  an  executory  agree- 
ment for  a  lease.  He  subsequently  gave  six 
months'  notice  to  quit,  as  if  on  a  yearly  tenancy, 
and  left  the  premises.  An  action  was  brought 
in  the  county  court  for  a  quarter's  rent  accruing 
due  after  the  defendant  had  given  up  possession. 
The  value  of  the  premises  exceeded  500/,,  so  that 
the  judge  had  no  jurisdiction  to  decree  specific 
performance  of  the  agreement ;  but  he  was  of 
opinion  that  it  was  a  case  in  which  specific  per- 
formance would  be  decreed,  and  that  he  was 
therefore  bound  to  treat  the  defendant  as  tenant 
under  the  terms  of  the  agreement,  and  he  gave 
judgment  for  the  plaintiff : — Held,  that  the 
equitable  doctrine  that  a  person  who  enters 
under  an  executory  agreement  for  a  lease  is  to  be 
treated  as  in  under  the  terms  of  the  agreement, 
can  only  be  applied  where  the  court  in  which 
the  action  is  brought  has  concurrent  jurisdiction 
in  law  and  equity,  and  that  the  plaintiff  could 
not  recover.  Foster  v.  Reeves,  61  L.  J.,  Q.  B. 
763  ;  [1892]  2  Q.  B.  255  ;  67  L.T.  537  ;  40  W.  R. 
695— C.  A. 


8.  AOBEEMENT  AS  DiSTIKCT  FROM  LEASE. 

An  instrument  on  an  agreement  stamp,  re- 
citing that  A.,  in  case  it  should  turn  out  that  he 
is  entitled  to  certain  premises  on  the  death  of  B., 
would  immediately  demise  the  same  to  C,  de- 
claring that  he  did  thereby  agree  to  demise  and 
let  the  same,  with  a  subsequent  covenant  to 
procure  a  licence  to  let  from  the  lord,  operates 
as  an  agreement  for  a  lense,  and  not  as  an 
absolute  demise.  Boe  d.  Qwre  v.  Clare,  2  Term 
Rep.  739.  S.  P.,  Perrhng  v.  BrooU,  7  Car.  &  P. 
360. 

An  agreement  by  which  A.  agreed  to  let  her 
house  to  B.  "  during  her  life,  supposing  it  to  be 
occupied  by  B.  or  a  tenant  agreeable  to  A.,"  and 
containing  a  stipulation  that ''  a  clause  was  to  be 
added  in  the  lease  "  for  a  particular  purpose,  is 
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only  an  agreemcDt  for  a  lea^e,  and  not  a  perfect 
lease,  the  stipulation  clearly  shewing  it  to  be 
executory.  Doe  d.  Brovifield  v.  Smithy  6  East, 
630  ;  2  Smith,  570. 

The  following  instrument  is  an  agreement  for 
a  lease,  and  not  a  lease  : — H.  ajrrces  to  make  and 
execute  to  E.  a  good  and  valid  lease  of  all  that 
messuage,  &c.  to  hold  lo  £.,  his  executors  and 
assigns,  for  the  term  of  seven  years,  from  the  24th 
day  of  June  next,  at  and  under  the  yearly  rent 
of  105Z.,  clear  of  all  taxes  and  assessments  (except 
the  land  tax),  payable  half-yearly,  the  first  half- 
yearly  payment  to  be  made  on  the  25th  day  of 
December  next.  And  the  lease  shall  contain  a 
covenant  on  the  part  of  E.  to  pay  the  rent,  also 
to  keep  the  premises  in  repair  (damages  by  fire 
excepted) ;  also  a  proviso  for  re-entry  on  non- 
payment of  the  rent  by  the  space  of  twenty-one 
days  after  the  same  shall  become  due,  or  on  non- 
performance of  any  of  the  covenants  on  the 
lessee's  part  to  be  performed.  And  E.  agrees  to 
accept  such  lease,  upon  the  terms  and  conditions 
above  specified,  and  to  execute  a  counterpart ; 
And  E.  agrees  (when  and  so  soon  as  the  messuages 
or  dwelling-houses  on  either  side  of  the  messuage 
hereby  agreed  to  be  demised  shall  become 
tenanted  and  occupied)  to  pay  tx»  H.  an  additional 
yearly  rent  of  15Z.  during  the  remainder  of  the 
term  of  seven  years.  And  H.  agrees,  on  or  before 
the  24th  day  of  June  next,  to  erect  eight  light 
panels  in  front  of  the  drawing-room  windows, 
rand  fence-blind  to  same  windows,  to  paper  the 
hall  and  staircase,  and  all  the  rooms,  save  those 
■on  the  basement  and  attics.  And  it  is  agreed, 
that  by  the  lease  hereby  agreed  to  be  granted, 
the  rent  therein  reserved  shall  be  120^. ;  and  that 
t)y  a  separate  deed,  to  bear  date  the  next  day 
After  the  indi  nture  of  lease,  H.  shall  release  to  E., 
out  of  the  annual  rent  of  120^,  the  annual  sum 
of  \oL  E.  to  prepare  lease  at  his  own  cost,  to  be 
approved  of  by  lessee's  solicitor.  Mawson  v.  EicTie^ 
2  N.  &  P.  423  :  7  A.  &  E.  451 ;  W.  W.  &  D.  675  ; 
7  L.  J.,  Q.  B.  17. 

By  articles,  dated  2nd  May,  1838,  the  defendant 
agreed  with  the  plaintiff  that  he  would  grant  him 
a  lease  of  a  messuage,  for  twenty-one  years  from 
Midsummer-day  then  next,  at  the  rent  of  45Z., 
payable  quarterly,  on  the  usual  days  of  payment, 
in  every  year  during  the  term,  the  first  payment 
to  commence  on  the  29th  September  then  next ; 
to  be  entered  upon  immediately  by  tlie  plaintiff, 
iie  having,  on  the  day  of  the  date,  paid  25/.  to 
the  defendant ;  and  in  the  lease  were  to  be  con- 
tained covenants  to  pay  the  rent,  to  repair,  &c., 
.-and  all  other  usual  and  reasonable  covenants, 
with  a  power  to  either  party  to  determine  the 
lease  at  the  end  of  seven  or  fifteen  years  : — Held, 
that  this  instrument  amounted  to  an  agreement 
-for  a  lease  only,  and  not  to  an  actual  demise, 
and  that  the  plaintiff  was  not  entitled  to  recover 
ns  for  the  breach  of  an  implied  promise  for  quiet 
enjoyment.  Braxhier  v.  Jackson^  6  M.  &  W. 
540  ;  8  D.  P.  C.  784  ;  9  L.  J.,  Ex.  313. 

By  a  memorandum,  the  plaintiff  agreed  to  let 
to  the  defendant,  and  the  defendant  agreed  to 
take  a  house,  from  the  24th  June  then  next 
ensuing,  for  the  term  of  twenty-one  yeara, 
determinable  at  seven  and  fourteen  years ;  that 
the  lease  to  be  granted  was  to  contain  a  covenant 
on  the  part  of  the  defendant  to  purchase  the 
fee-simple  for  GOOZ.,  at  any  time  within  the  first 
seven  years  of  the  term  to  be  granted,  and  a 
.  covenant  on  his  part  for  payment  of  the  rent  of 
35/.,  quarterly,  clear  of  all  deductions  for  taxes 
whatsoever,  and  that  the  insumnce  on  500L  was 


to  be  paid  by  the  plaintiff,  and  to  be  repaid  by 
the  defendant,  as  an  increased  rent,  to  lay  out 
within  twelve  months  1001.  on  the  premises,  to 
keep  the  premises  in  substantial  repair,  and  all 
other  usual  covenants,  as  in  leases  of  houses  in 
B. ;  and  that  the  defendant  should  execute  a 
counterpart  of  the  lease  when  tendered  to  him 
by  the  solicitor  of  the  plaintiff,  and  that  the 
expense  of  the  lease  and  counterpart  was  to  be 
borne  and  paid  by  the  defendant ; — Held,  that 
this  was  an  agreement  for  a  lease,  and  not  an 
actual  demise,  and  that  the  defendant,  having 
entered  and  paid  rent  under  the  agreement, 
became  tenant  from  year  to  year,  which  tenancy 
could  only  be  determined  by  a  regular  notice  to 
quit,  or  a  surrender  in  writing.  Chapman  v. 
Towner,  6  M.  &  W.  100  ;  9  L.  J.,  Ex.  54. 

Words  of  present  contract  with  an  agreement 
that  the  lessee  should  take  possession  immediately, 
and  that  a  lease  should  be  executed  in  future, 
operate  only  as  an  agreement  for  a  lease,  and  not 
as  a  lease  itself.  GoodtUle  d.  Estwick  v.  Way^ 
1  Term  Rep.  735. 

A  party  possessed  of  the  residue  of  a  term  of 
years  in  premises,  entered  into  a  written  agree- 
ment with  another  to  grant  him  a  lease  of  the 
same,  together  with  certain  fixtures,  for  a  definite 
period,  at  a  certain  rent,  payable  quarterly ;  the 
lease  to  contain  certain  covenants;  and  the 
agi-eement  further  contained  a  covenant  by  the 
lessor  to  execute  such  lease  when  required  ;  and 
that,  until  then,  it  should  be  lawful  for  the 
lessor,  at  any  time  after  the  execution  of  the 
agreement,  to  distrain  for  any  rent  due  in 
respect  of  the  demised  premises : — Held,  that  this 
instrument  did  not  amount  to  an  actual  demise. 
B'lcUnell  v.  Hood,  5  M.  &  W.  104  ;  2  H.  &  H.  86  ; 
3  Jur.  774 ;  8  L.  J.,  Ex.  193. 

Where  A.  agreed  "  that  he  would  by  indenture 
demise  to  B.  a  house  for  fourteen  years  from  the 
25th  day  of  December  last  past,  at  the  yearly 
rent  of  40/.  payable  quarterly  ;  but  if  B.  should 
pay  A.  the  40/.  before  the  expiration  of  the  first 
quarter,  which  would  be  at  Lady-day  then  next, 
in  that  case  the  rent  should  be  reduced  to  the 
rate  of  33/.  per  annum,  payable  quarterly "  : — 
Held,  that  the  agreement  was  no  demise,  ilefian 
V.  Johnson^  2  Taunt.  148. 

An  agreement  executed  on  the  24  th  November 
upon  an  agreement  stamp,  setting  forth  the  con* 
ditions  of  letting  a  farm,  and  the  regulations  to 
be  observed  by  the  tenant,  that  the  term  was  to 
be  from  year  to  year,  the  lands  to  be  entered 
upon  on  the  3rd  February,  1808,  and  the  housing 
on  the  12th  May,  and  that  a  lease  was  to  be 
made  upon  these  conditions,  with  all  usual  cove- 
nants, at  the  foot  of  which  the  tenant  wrote.  **  I 
agree  to  take  Lot  1  (the  premises  in  question),  at 
the  rent,  &c.  subject  to  the  covenants,'*  is  an 
agreement  for  a  lease,  and  not  a  present  demise, 
there  being  no  present  occupation,  and  an 
express  stipulation  for  a  future  lease,  as  well  as 
time  given  to  prepare  it.  Tempest  v.  Bawling ^ 
13  East,  18. 

A  memorandum,  dated  the  23rd  of  June,  1842, 
made  between  A.,  as  agent  for  and  on  behalf  of 
the  churctiwardens  of  the  parish  of  St.  M.  (not 
naming  them),  of  the  one  part,  and  B.  of  the 
other  part,  oy  which  it  was  agreed  (provided  a 
licence  could  be  obtained  from  the  lorrl  of  the 
manor,  and  upon  B.  putting  the  premises  into 
repair)  that  the  churchwardens  should  grant  a 
lease  to  B.  for  twenty-one  years  from  Mid- 
summer-day then  next,  under  the  clear  yearly 
rent  of  30/.,  such  lease  to  contain  covenants  for 
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payment  of  rent  and  taxes,  and  to  repair,  insure, 
not  to  commit  waste,  and  all  other  usual  and 
proper  covenants,  and  B.  agreed  to  accept  sach 
lease,  and  execute  a  counterpart,  and  that  until 
such  lease  and  counterpart  should  be  granted 
the  yearly  rent  should  be  payable  and  recover- 
able by  distress  or  otherwise,  in  like  manner  as 
if  such  lease  and  counterpart  had  been  executed, 
\h  properly  stamped  as  an  agreement.  Doe  d. 
Bailey  v.  Fogter,  3  0.  B.  215  ;  15  L.  J.,  C.  P.  263. 

"  Memorandum  of  an  agreement  entered  into 
this  31st  of  January,  1840,  between  B.  of  the  one 
part,  and  T.  of  the  other  part.  The  said  T. 
hereby  agrees  to  become  the  tenant  of  the  farm 
G.  at  the  customary  time  of  entry  under  the 
following  conditions :  viz.  that  the  sum  of  2601, 
annual  rent  shall  be  paid  at  the  usual  time  for 
the  house,  premises  and  lands,  as  agreed  upon  ; 
Cind  the  said  R.  agrees  to  lay  out  in  improvements 
and  alterations  of  the  farmhouse  and  new  sheds,  a 
sum  not  exceeding  200/.,  with  the  understanding 
that  spars  for  rafters  should  be  found  from  the 
estate  ;  cartage  for  all  materials  except  stones  for 
walls  to  be  done  or  found  by  T.  (Signed)  R.  and  T." : 
— Held,  that  the  above  memorandum  was  a  mere 
agreement  for  a  future  tenancy,  and  not  an  actual 
<lcmise,  and  therefore  required  a  U.  stamp  only. 
Gore  V.  Lloyd,  13  L.  J.,  Ex.  366 ;  12  M.  &  W.  463. 

Where  A.  agreed  under  seal  to  take  and  hire 
of  B.  a  house  and  premises  at  a  certain  annual 
rent,  but  the  instrument  contained  no  words 
of  demise,  and  there  was  nothing  to  shew  when 
the  interest  was  to  commence  or  determine  : — 
llcld,  that  it  ^'as  no  more  than  an  agreement 
f (^r  a  lease.  Clayton  y.  Burtenahaw,  7  D.  &  R. 
4J00  ;  5  B.  &  C.  41. 

An  instrument  under  seal,  whereby  A.  (tenant 
for  life,  with  a  leasing  power)  "sets"  to  B. 
certain  lands  for  the  term  of  one  life  (not 
naming  the  cestui  que  vie)  ;  lease  to  bo  forfeited 
at  the  request  of  A.  and  the  costs  of  B.,  with 
the  usual  clauses  between  landlord  and  tenant ; 
and  on  which  was  indorsed  a  memorandum, 
staling  the  name  of  the  cestui  que  vie,  is  not  an 
actual  demise,  but  only  an  agreement  for  a 
lease.  Clarke  v.  Moore,  1  Jo.  &  Lat.  723  ;  7  Ir. 
£q.  R.  515. 

Although  an  agreement  between  an  intended 
lessor  and  lessee  may  possibly  amount  at  law  to 
a  present  demise  or  assignment,  yet  if,  upon  the 
face  of  the  instrument,  it  appears  that  a  further 
instrument  is  necessary  to  carry  the  intention 
of  the  parties  into  execution,  a  court  of  equity 
will  treat  it  as  an  agreement  to  be  specifically 
performed  in  that  particular.  Fenner  v.  llep- 
intrn,  2  Y.  &  Coll.  159. 

A.,  by  an  instrument,  demised,  or  agreed  to 
demise,  lands  to  B.  for  three  lives  not  named,  at 
a  yearly  rent,  and  further  agreed,  that  leases 
should  be  perfected  at  the  i-equest  of  either 
party.  As  an  essential  part  of  the  contract,  the 
nomination  of  the  lives,  was  wanting,  this  can- 
not operate  as  a  lease  for  three  lives,  nor  as  a 
lease  for  the  life  of  tenant,  that  not  being  the 
Intention  of  the  grantor,  but  merely  as  an 
executory  agreement  for  a  lease.  Pentland  v. 
Stoliot,  2  Ball  &  B.  68. 

Paper  entitled  "Memorandum  of  an  agree- 
ment between  A.  and  B.,"  and  signed  by  them, 
expressing,  that  in  consideration  of  40Z.  A.  "doth 
ngice  to  let  and  B.  doth  agree  to  take  a 
nicssuage/'  &c.,  at  40/.  per  annum  rent ;  "  and  it 
is  further  agreed  that  A.  shall  not  raise  the 
rent,  nor  turn  out "  B.  so  long  as  the  rent  is  duly 
paid  quarterly,  and  he  does  not  sell  any  article 


injurious  to  A.  in  his  basincss.  Though  the 
terms  do  not  exclude  the  construction  of  actual 
demise,  yet  the  im^iort  of  the  whole,  looking  to 
some  future  instrument,  and  a  more  {xsrmanent 
interest  than  from  year  to  year,  a  demurrer  to 
a  bill  for  specific  performance  against  A.,  who 
had  succeeded  in  an  ejectment,  was  overruled. 
JBrowne  v.  Warner,  14  Ves.  156 ;  9  R.  R.  259. 

Privity  of  Eitate.] — A  landlord,  creditor  for 
rent  against  the  estate  of  a  deceased  tenant,  is 
entitled  to  rank  above  the  ordinary  simple  con- 
tract creditors,  under  a  decree  for  administration. 
But  this  right  arises  out  of  the  relation  of  land- 
lord and  tenant,  and  is  founded  on  the  sacred 
regard  which  the  law  of  England  shews  to  rights 
arising  from  tenure,  and  does  not  apply  to  a 
debt  claimed  against  the  estate  of  a  deceased 
debtor  who  had  entered  upon  the  land  under 
an  agreement  of  such  a  nature,  that  his  entry 
did  not  create  a  tenancy  at  a  certain  rent. 
Agreement  to  grant  and  accept  a  lease  of 
property  in  Jamaica,  from  the  1st  of  December, 
1847,  for  twenty-one  years,  at  the  clear  yearly 
rent  of  2,0002.,  the  lease  to  contain  certain 
covenants.  The  tenant  entered  into  possession, 
and  died  in  August,  1849,  without  having  paid 
rent : — Held,  that  this  agreement  would  not 
have  been  an  actual  demise  before  the  8  &  9 
Vict.  c.  106,  and  that  the  entry  thereunder 
created  no  tenancy,  so  as  to  give  the  landowner 
a  right  of  distress,  or  to  make  any  privity  of 
estate  between  him  and  the  intended  lessee,  and 
that,  therefore,  the  owner  in  such  case  had  not 
the  rijrht  of  priority.  Vincent  v.  Ojdson,  22 
L.  J.,  Ch.  747  ;  17  Jur.  295  ;  1  W.  R.  254. 

This  curious  I'csult  of  the  law  of  tenure  docs 
not  apply  to  a  demise  of  lands  in  Jamaica.    lb. 

Where  there  are  Wordi  of  Present  Demise.] — 
A  landlord  and  tenant,  between  whom  thcra 
was  a  subsisting  tenancy,  agreed  in  wiiting  for 
a  letting  of  the  farm  upon  different  terms,  the 
amount  of  the  rent  to  be  settled  by  valuation, 
and  the  tenant  to  find  sureties  for  his  paying  the 
rent.  The  amount  was  not  settled,  the  sureties 
were  not  given,  nor  was  any  rent  ever  paid  : — 
Held,  that  the  instrument,  although  it  containnl 
woixls  of  present  demise,  did  not  operate  as  a 
lease,  or  alter  the  terms  of  the  existing  tenancv. 
John  V.  JenkinB,  1  C.  &  M.  227  ;  3  Tyr.  170  ;  "3 
Li.  J.,  £x.  83. 

Tenant  in  Poeieition.] — ^Where  a  tenant  was 
in  possession  under  a  memorandum,  whereby  the 
lessor  agreed  to  let  a  house  on  lease  for  twenty- 
one  years,  at  the  net  clear  rent  of  63/.  per  annum, 
the  tenant  to  enter  at  any  time  on  or  before  a 
particular  day,  on  paying  50/.  on  entry ;  and 
there  was  a  purchasing  clause  in  the  lease : — Held, 
that  this  only  amounted  to  an  agreement  for  a 
future  lease,  and  that  no  lease  had  been  executed. 
Du7i!i  V.  Hunter,  6  B.  &  Aid.  322  ;  24  R.  R.  390. 

Letteri  oontaining  Terms.] — The  following 
letters  constitute  an  agreement  only,  and  not  a 
demise.  On  the  21st  Februaiy,  1825,  the  defen- 
dant wrote  to  the  plaintiff :  "  I  shall  be  happy 
to  take  a  lease  of  your  iron  ore  at  a  royalty 
of  1*.  per  ton,  and  I  will  engage  to  work  the 
several  veins  of  ironstone,  limestone,  oi*e  and 
manganese,  in  such  relative  proportions  as  that 
the  average  produce  of  iron  shall  not  exceed 
the  usual  average  of  the  common  ores  (which  I 
believe  to  be  about  40  per  cent.),  the  term  to 
be  about  forty  years  from  the  24th  June  next, 
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and  the  sleeping  rent  150?.  per  annum.  The 
relative  proportion  of  the  iron  ores  in  weight  to 
be  worked  together,  to  be  ascertained  by  a  com- 
petent person."  The  plaintiflE  wrote  to  the 
defendant  in  answer :  "  J  agree  to  the  terms 
contained  in  your  letter.  I  shall  be  ready  to 
grant  a  lease  conformable  thereto."  Jones  v. 
Reynolds,  1  G.  &  D.  62  ;  1  Q.  B.  506  ;  10  L.  J., 
Q.  B.  193. 

When  Conditional.] — G.  having  agreed  to  let 
premises  to  P.  for  a  term  of  years,  P.  paying 
lOOZ.  for  the  fixtures,  a  lease  by  deed  was  pre- 
pared and  engrossed  on  parchment :  P.  paid 
down  only  50/. ;  it  was  agreed  between  G.  and 
P.  that  P.  should  be  let  into  possession  as  tenant 
from  year  to  year  on  the  terms  of  the  intended 
lease,  until  he  paid  the  balance  of  the  100/.  At 
the  same  time  G.  signed,  sealed,  and  delivered 
the  deed,  which,  however,  he  retained  in  his  own 
possession.  No  third  person  was  present.  No 
words  qualifying  the  delivery,  or  expressly  stating 
that  it  was  an  escrow  till  the  payment  of 
the  balance,  appeared  to  have  been  used.  G. 
brought  an  action  for  use  and  occupation  against 
an  assignee  of  P.'s  interest ;  and  on  those  facts 
appearing,  objection  was  taken  that  the  action 
ought  to  have  been  on  the  covenants  contained 
ill  the  deed  : — Held,  that  the  circumstances  war- 
ranted an  inference  in  fact  that  it  was  agreed  by 
both  G.  and  P.,  at  the  time  of  the  execution  of 
tlic  instrument,  that  it  should  not  operate  as  a 
lease  until  the  payment,  and  that  if  there  was 
such  an  agreement  by  both,  though  no  express 
words  of  delivery,  as  an  escrow,  it  would  operate 
as  a  deed  till  then,  and  consequently  P.  was 
tenant  from  year  to  year  under  the  terms  in  the 
instrument,  and  not  tenant  under  a  deed,  and 
that  the  action  for  use  and  occupation  would  lie 
ngainst  him  or  the  assignee  of  his  interest. 
Gudgeti  v.  Besset,  6  El.  &  Bl.  986 ;  26  L.  J., 
Q.  B.  36  ;  3  Jur.  (N.s.)  212  ;  5  W.  R.  47. 

Varied  in  Performance.] — ^A  declaration  stated, 
that  it  was  agreed  between  the  plaintiff  and  the 
defendant  that  the  plaintiff  should  purchase  of 
the  defendant  a  house  and  shop  fixtures,  speci- 
fied in  an  inventory,  for  150Z.  ;  that  125/.  should 
be  paid  on  taking  possession,  and  the  remainder 
by  bills  of  exchange  ;  and  that  the  defendant 
should  grant,  and  the  plaintiff  should  take,  a 
lease  of  the  messuage  for  twenty-one  years,  at 
the  rent  of  60/.  The  indenture  tendered  by  the 
plaintiff  stated  that,  as  well  in  consideration  of 
150/.  paid  by  the  pLaintiff  to  the  defendant  as  of 
the  yearly  rents  and  covenants,  the  defendant 
demised  and  leased  all  that  messuage : — Held, 
that  the  consideration  was  not  tnily  stated,  and, 
therefore,  that  the  instrument  was  not  such  a 
lease  as  was  agreed  to  be  granted  hy  the  defen- 
dant to  the  plaintiff.  Vonhollen  v.  Knowlcs^  12 
M.  &  W.  602  ;  13  L,  J.,  Ex.  HO. 

Under  the  repealed  Statute  7  ft  8  Viet.  c.  76.1 
— While  the  act  was  in  force  A.  and  B.  entered 
into  a  written  agreement,  not  under  seal,  that  A. 
should  let  and  B.  should  take  premises  from  a 
certain  day  for  the  monthly  rent  of  3G*.,  to  be 
paid  every  four  weeks : — Held,  that  the  4th 
section  prevented  this  document  from  taking 
effect  as  a  lease.  Burton  v.  Reevell^  16  M.  &:  W. 
307  ;  16  L.  J.,  Ex.  85  ;  11  Jur.  71. 

A.,  w^ho  held  a  long  lease  of  premises,  and  B., 
by  writing  agreed,  by  words  of  present  demise, 
for  a  lease  of  three  years  from  the  29th  of 
September,  1845,  by  A.  to  B.,  and  that  if  B. 


should,  at  the  end  of  the  term  of  three  years, 
desire  to  renew  his  tenancy,  then,  on  notice 
given  by  B.  six  months  before  the  end  of  such 
term,  A.  should  renew  the  tenancy  for  a  further 
term  of  three  years,  or  grant  an  under-lease  of 
A.'s  term,  at  the  option  of  B.  B.  was  let  into 
possession,  and  paid  rent,  and  afterwards  gave 
notice  that  he  desired  a  renewal  of  the  tenancy, 
but  the  renewal  was  not  agreed  upon,  and  the 
original  term  of  three  years  expired.  A.,  without 
giving  notice  to  quit,  brought  ejectment,  laying 
the  demise  on  the  30th  of  September,  1848.  "The 
7  &  8  Vict.  c.  76,  was  in  force  from  the  1st  of 
January,  1844,  to  the  Ist  of  October,  1845 : — 
Held,  that  the  demise,  not  being  under  seal, 
operated  as  an  agreement  for  a  lease,  and  that 
by  the  payment  of  rent  B.  became  tenant  from 
year  to  year,  subject  to  the  terms  of  the  agree- 
ment ;  that  his  interest  expired  of  itself  at  the 
end  of  the  term  of  three  years  first  mentioned 
in  the  agreement,  without  any  notice  to  quit ; 
and  that  his  having  exercised  his  option  to  take 
a  renewed  term,  and  given  notice  accordingly^ 
gave  him  no  interest  in  the  land.  Doe  d. 
Davenhh  v.  Mofat,  15  Q.  B.  257  ;  19  L.  J.,  Q.  B. 
438  ;  14  Jur.  935. 

In  an  action  by  A.  against  B.  for  rent  on  a 
demise  from  quarter  to  quarter,  with  the  rent 
payable  one  quarter  in  advance,  a  written  agree- 
ment for  this  quarterly  letting,  made  while  the 
7  &  8  Vict,  c  76,  s.  4,  was  in  force,  was  put  in, 
which  was  signed  by  B.,  but  not  by  A. : — Held, 
that  this  was  evidence  of  a  parol  demise  by  A., 
and  that  it  was  put  an  end  to  by  a  parol  notice 
to  quit.    Bird  v.  DefoTLvillej  2  Car.  &  K.  415. 

An  agreement  of  demise  for  three  years,  exe- 
cuted in  March,  1846,  in  writing,  but  not  by 
deed,  was  prevented  from  operating  as  a  lease 
by  7  &  8  Vict.  c.  76,  and  was  not  re-established 
as  a  lease  by  8  &  9  Vict.  c.  106,  which  repealed 
the  former  act,  but  took  effect  only  as  from 
October,  1845.  Arden  v.  Stdliran,  14  Q.  B.  832  ; 
19  L.  J.,  Q.  B.  268 ;  14  Jur.  712. 

8  ft  9  Viet.  0.  106,  i.  8.]— This  statute,  which 
enacts  that  a  lease  required  by  law  to  be  in 
writing  shall  be  void  at  law  unless  made  by 
deed,  has  made  no  difference  in  the  interpreta- 
tion of  written  instruments.  Stratton  v.  Petti t, 
16  C.  B.  420  ;  3  C.  L.  R.  925  ;  24  L.  J.,  C.  P.  182  ; 
1  Jur.  (N.S.)  662  ;  3  W.  R.  549.  Bxitsee  Rtdlason 
V.  Lw7i,  7  H.  &  N.  73 ;  31  L.  J.>  Ex.  96 ;  7  Jur. 
(N.s.)  608. 

The  intention  of  the  parties,  as  declared  by 
the  words  of  the  instrument,  must  govern  the 
construction  ;  and  where  there  is  an  instrument 
by  which  it  appears  that  one  party  is  to  give 
possession  of  premises,  and  the  other  to  take  it, 
that  is  a  lease,  unless  it  can  be  collected  fronk 
the  instrument  itself  that  it  is  an  agreement  only 
for  a  lease  to  bo  afterwards  made.    lb. 

An  agreement  not  under  seal  between  two- 
persons,  by  which  one  agrees  to  let,  and  the 
other  to  take  promises  for  the  term  of  seven 
yeai-Si  and  by  which  it  is  agreed  that  a  good  and 
sufficient  lease  of  the  premises  shall  be  prepared, 
may  be  good  as  an  agreement ;  so  that  an  action 
may  lie  upon  it  for  not  accepting  the  lease  when* 
prcpared,  although  it  would  be  void  as  a  lease, 
in  consequence  of  the  8  &  9  Vict.  c.  106,  s.  3. 
Bond  V.  Rusling,  1  B.  &  S.  371  ;  30  L.  J.,  Q.  B. 
227  ;  8  Jur.  (N.S.)  78  ;  4  L.  T.  442  ;  9  W.  R.  746. 

What  Conetitutes  an  Actual  Demise.] — Sc& 
post,  cols.  801-^oi. 
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E.  LEASES. 
1.  Requisites  of. 


Inteiitioii  of  Partiei.]— Whether  an  instrument 
is  to  be  construed  as  a  lease  or  an  agreement 
depends  upon  the  intention  of  the  parties,  to  be 
collected  from  the  instrument  itself,  and  the 
nature  of  the  subject-matter,  without  reference 
to  any  extrinsic  circumstances  or  subsequent  acts 
of  the  parties.  Doe  d.  Morgan  v.  Powell,  8 
Scott  (N.E,)  687 ;  7  Man.  &  G.  980 ;  14  L.  J.,  C.  P. 
5 ;  8  Jur.  1123.  S.  P.,  Morgan  d.  Dowding  v. 
BUtell,  3  Taunt.  65. 

An  instrument  is  not  a  devise,  although  it 
contains  the  usual  words  of  demise,  if  its  con- 
tents shew  that  such  was  not  the  intention  of 
the  parties.  Taylor  y.  Caldwell,  3  B.  &  S.  826  ; 
32  L.  J.,  Q.  B.  164  ;  8  L.  T.  356  ;   IIW.R.  726. 

A  clause  for  a  future  lease  does  not  of  itself 
necessarily  intend  that  the  instrument  must  be 
only  an  agreement  for  a  lease,  if  the  intention 
of  tiie  parties  appears  to  be  otherwise.  Pools  y. 
Bentley,  12  East,  168  ;  2  Camp.  286. 

Power  to  Leaie.] — When  it  appears,  upon  the 
face  of  an  instrument,  that  the  [mrty  intending 
to  demise  has  no  power  to  demise,  the  instru- 
ment is  not  a  lease.  Hayward  y.  JTanoell,  1 
N.  &  P.  411  ;  6  A.  &  B.  265  ;  W.  W.  &  D. 
158  ;  6  L.  J.,  K.  B.  116 ;  1  Jur.  54. 

Lease  under  power  to  lease  In  possession  was 
dated  in  March  to  hold  from  Michaelmas,  but 
not  deliyered  till  Michaelmas : — Semble,  that  it 
is  good.    Doe  d.  Mount  y.  Roberts,  4  Doug.  306. 

Word!  of  Preient  BemiM.I — ^A  memorandum 
of  an  agreement  to  let,  which  contains  words  of 
present  demise,  and  sufficiently  ascertains  the 
terms  of  the  intended  tenancy,  will  operate  as  a 
present  demise,  although  it  provides  for  the 
preparation  of  a  future  lease.  Warman  y. 
Fakhfta,  3  N.  &  M.  137  ;  5  B.  &  Ad.  1042  ;  3 
L.  J.,  K.  B.  114.  S.  P.,  Doe  d.  Ja^ehton  y. 
AiKbumer,  5  Term  Bep.  163. 

B.  being  wrongfully  dispossessed  of  premises, 
executed  the  following  deed:  "Be  it  remem- 
bered that  B.  hath  let,  and  by  these  presents 
doth  demise  to  F.  (the  premises),  as  now  held  by 
W.  F.,  for  the  full  term  of  twenty-one  years,  to 
commence  the  1st  day  of  May  or  the  Ist  day  of 
Kovember,  whichever  first  happens  after  B. 
reoovers  the  lands  from  the  heirs,  Jec,  F. 
covenanting  and  agreeing,  on  the  foregoing 
conditions,  to  pay  to  B.  the  sum  of,  &c.  L^ues 
with  power  of  distress,  and  clauses  of  re-entry, 
and  all  other  clauses  usual  between  landlord  and 
tenant,  to  be  drawn  and  signed  at  the  request  of 
either  party  as  soon  as  B.  recovers  the  lands," 
&c. : — ^Held,  that  this  instrument  operated  as  a 
present  demise.  Barry  y.  Nugent,  3  DougL  179  ; 
5  Term  Rep.  165,  n. 

What  oonstitatoi  an  aetual  lyemise.] — ^An 
instrument  dated  in  March,  1798,  whereby  the 
landlord  agreed  to  let,  and  also,  upon  demand, 
to  execute  to  the  tenant  a  lease  of  a  farm  ;  and 
the  tenant  agreed  to  take,  and,  upon  demand,  to 
execute  a  counterpart  of  a  lease  of  the  farm 
from  the  5th  of  April,  1798,  for  fifteen  years, 
under  a  certain  yearly  rent,  which  lease  was  to 
contain  the  usual  covenants,  and  an  agreement 
for  re-entry  in  case  of  nonpayment  of  rent,  and 
also  the  further  covenants,  &ic. ;  and  the  agree- 
ment was  to  bind  until  the  lease  was  executed, 
is  a  present  demise,  and  therefore  requires  a 
lease  stamp,  the  agreement  for  a  future  lease, 
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with  further  covenants,  being  for  the  better 
security  of  the  parties.  Doe  d.  Walker  y. 
GrotCM,  15  East,  244. 

Agreement  for  a  lease,  with  stipulations  for 
the  lessee  to  commence  with  laying  out  a  con- 
siderable sum  on  the  premises  (the  lease  to 
contain  certain  specified  covenants),  "and  in 
the  meantime,  until  such  lease  shall  be  executed, 
to  pay  rent,  and  to  hold  the  same  premises  sub- 
ject to  the  covenants  above  mentioned,*'  amounts 
to  an  actual  demise.  Pinero  v.  Judwn,  6  Bing. 
206  ;  3  M.  &  P.  497  ;  8  L.  J.  (o.s.)  C.  P.  19  ;  31 
H.  R.  388. 

"  G.  F.  does  this  day  agree  to  let  to  J.  S.  three 
cottages  for  ten  years  ;  he  further  agrees  to  build 
a  brewhouse  and  make  a  cellar,  at  the  rent  of 
35Z. :  he  agrees  to  pay  the  ground-rent,  and  has 
this  day  received  4/.  from  J.  S.,  in  earnest,"  is 
an  actual  demise,  and  not  an  agreement  for  a 
lease.  StanifoHh  v.  ^c;^?,  7  Bing.  590  ;  5  M.  &  P. 
589  ;  9  L.  J.  (0.8.)  C.  P.  175. 

A  memorandum  having  a  lease  stamp,  by 
which  A.  agrees  to  let  B.  hinds  mentioned  in  an 
annexed  abandoned  lease  from  A.  to  C.  upon  the 
conditions,  agreements,  &c.,  contained  in  the 
same  lease,  and  by  which  A.  and  B.  bind  them- 
selves to  execute  a  lease  similar  to  such  aban- 
doned lease,  is  itself  a  valid  lease.  Pearee  v. 
Chrtlyn,  5  N.  &  M.  652  ;  4  A.  &  E.  225  ;  1  H.  &  W. 
768  ;  6  L.  J.,  K.  B.  113. 

"  Sept.  21, 1829.— K.  agrees  to  let,  and  P.  to 
take  a  house  in  its  unfinished  state,  for  the  term 
of  sixty  years,  being  the  whole  term  that  K.  has 
the  same  leased  to  him,  at  the  rent  of  5252., 
payable  quarterly,  the  first  payment  for  the 
half -quarter  at  Christmas  next :  P.  to  insure  the 

E remises,  and  to  have  the  benefit  of  an  insurance 
itely  paid :  a  lease  and  counterpart  to  be 
prepared  at  the  expense  of  P.,  and  to  contain  all 
the  clauses,  covenants  and  agreements  K.  entered 
into  in  the  lease  granted  to  him,"  is  an  actual 
demise,  and  not  a  mere  agreement  for  a  lease. 
Doe  d.  Pearson  v.  Ries,  8  Bing.  178 ;  1  M.  & 
Scott,  259  ;   1  L.  J.,  C.  P.  73. 

The  defendant  held  premises  under  a  lease  from 
H.  at  a  certain  rent ;  and  entered  into  an  agree- 
ment with  N.  for  the  sale  of  all  the  household 
furniture,  &c.,  on  the  premises,  for  a  certain  sum 
to  be  paid  by  instalments,  covenanting,  on  pay- 
ment of  the  whole  of  the  purchase-money,  to 
demise  the  premises  to  N.  for  twenty-five  years ; 
the  lease  to  contain  the  like  covenants  on  the 
part  of  N.,  as  were  contained  in  the  lease  under 
which  the  defendant  held.  The  agreement  also 
contained  a  covenant  that  N.  should,  in  the  mean- 
time, and  until  such  lease  should  be  granted,  pay 
the  rent  and  perform  all  the  covenants  whid^ 
would  be  to  b^  performed  by  him  in  case  the 
lease  was  actually  granted ;  with  a  power  of  dis- 
tress for  nonpayment  of  the  rent.  N.  was  let 
into  immediate  possession  under  this  agreement, 
and  paid  rent : — Held,  that  the  agreement 
amounted  to  a  present  demise.  Hancock  v.  Caffyn, 
1  M.  &  Scott,  521 ;  8  Bing.  358  ;  1  L.  J.,  C.  P.  104. 
A  party  seised  in  fee  of  premises,  agreed,  with 
eight  other  persons,  to  convey  to  them  in  trust 
for  the  inhabitants  of  a  parish,  to  hold  from  the 
Lady-day  then  next  ensuing,  for  the  term  of 
ninety-nine  years,  at  a  specified  rent,  payable 
half-yearly.  The  agreement  then  contained 
covenants  by  the  lessees  to  pay  the  rent,  taxes, 
&c.,  and  to  keep  the  premises  in  repair,  and  by  the 
lessor  for  quiet  enjoyment ;  and  also  a  proviso 
for  the  execution  of  a  lease  containing  the  usual 
covenants,  to  be  executed  before  a  day  specified ; 
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and  another,  that  the  leBsees,  or  their  snccesfiOTS, 
should  have  the  option  of  purchasing  the  fee- 
simple  in  the  soil : — Held,  that  this  instrument 
amoonted  to  an  actual  demise,  and  was  not  a 
mere  agreement  for  a  lease.  Alderman  v.  Neate^ 
4  M.  &  W.  704 ;  1  H.  &  H.  369  ;  8  L.  J.,  Ex.  89  ; 
3  Jut.  171. 

The  plaintifE,  by  letter,  offered  to  take  a  farm 
of  the  defendant  at  a  certain  specified  term  and 
rent ;  the  crops  to  be  yalued,  and  a  lease  to  be 
prepared  at  the  plaintiff's  expense  ;  the  whole  to 
be  subject  to  a  certificate  of  the  plaintiffs 
solvency.  The  defendant,  haying  receiyed  the 
certificate,  by  letter  accepted  the  plaintiff  as 
tenant,  on  tne  terms  proposed:  the  yaluation 
was  deferred  from  time  to  time ;  but  the  plaintiff, 
on  paying  lOOZ.  towards  the  amount,  was  let 
into  possession  : — ^Held,  that  the  letters  of  the 
plaintiff  and  defendant  (at  all  eyents,  as  explained 
by  the  above  circumstances,  and  some  admissions 
made  by  the  plaintiff  after  a  distress)  constituted 
an  actual  demise,  on  which  the  defendant  was 
authorised  to  distrain  for  rent  in  arrear,  and  not 
a  mere  agreement  for  a  lease.  Chapman  y. 
Bluc\,  4  Bing.  (N.O.)  187  ;  6  Scott,  513  ;  1  Am. 
16  ;  7  L.  J.,  C.  P.  100  ;  2  Jur.  206. 

A  tenant  being  in  possession  under  a  demise 
for  three  years,  ending  Michaelmas,  1836,  at  a 
rent  payable  at  Michaelmas,  the  landlord  and 
tenant  agreed  as  follows  : — "  Memorandum  of 
agreement,  made  13th  December,  1834,  P.,  the 
landlord,  agrees  to  let  the  farm  to  B.,  the 
tenant,  for  fourteen  years,  determinable  at  the 
end  of  seyen  years,  with  twelve  months*  notice 
(not  stating  the  commencement),  at  the  yearly 
rent  of  202.,  payable  half -yearly  ;  a  lease  to  be 
drawn  upon  the  usual  terms  by  T.,  and  B.  agrees 
to  take  it  upon  the  said  terms  : — Held,  a  present 
lease,  commencing  on  December  13th,  1834. 
Doe  d.  Phillips  y.  Ber^amin^  9  A.  &  E.  644  ;  1 
P.  &D.  440  ;  2  W.  W.&  H.  96;  8  L.  J.,  Q.B.117. 

By  an  instrument  under  seal,  and  stamped 
with  a  lease  stamp,  W.,  in  consideration  of  the 
rents,  covenants  and  agreements  reserved  on  the 
part  of  C,  to  be  paid,  performed  and  observed, 
ooyenanted,  promised  and  agreed  with  C,  that 
she,  W.,  her  heirs  or  assigns,  should  and  would, 
at  any  time  during  the  term  thereinafter  agreed 
to  be  demised,  upon  request  made  to  her  or  them 
in  writing  under  the  hand  of  C,  for  that  purpose, 
grant  and  execute  to  C. ;  and  0.  consented  and 
agreed  to  accept  and  execute  a  counterpart  of  a 
demise  or  lease  of  premises  therein  described,  for 
the  term  of  twenty-one  years  from  a  day  past, 
determinable  as  thereinafter  mentioned  at  a 
certain  rent,  payable  quarterly ;  and  C.  cove- 
nanted to  lay  out  a  sum  in  repairing,  painting, 
&c.,  and  it  was  agreed,  that  there  should  be 
contained  in  the  lease  and  counterpart,  by  and 
on  the  part  of  C,  a  covenant  for  payment  of 
rent,  to  repair,  &c. ;  and  also  a  covenant  for  quiet 
enjoyment,  and  a  power  to  C.  to  determine  the 
tenancy  on  the  lease  at  the  end  of  the  third, 
seventh  or  fourteenth  year  of  the  term  of  twenty- 
one  years,  on  giving  notice : — Held,  an  actual 
demise,  and  not  a  mere  agreement  for  a  future 
lease.  Curling  v.  Mills,  7  Scott  (N.R.)  709  ;  6 
Man.  &  G.  173  ;  12  L.  J.,  C.  P.  316. 

On  the  28th  of  October,  1843,  the  plaintiff,  the 
defendant,  and  M.  entered  into  an  agreement, 
by  which,  after  reciting  that  M.  was  tenant  to 
the  defeodant  of  a  house  at  a  rent  of  251.  a  year, 
and  had  agreed  to  let  it  to  the  plaintiff  at  a  rent 
of  201.  a  year  from  24th  June,  1844,  at  which 
time  the  defendant  agreed  to  exonerate  M.  from 


his  tenancy  on  his  paying  all  rent  up  to  that  day, 
and  to  accept  the  plaint^  as  tenant  from  that 
period,  at  the  rent  of  20Z.  a  year,  M.  agreed  to  let 
and  the  plaintiff  to  take  the  house  from  the  date 
of  the  agreement  of  the  24th  of  June  then  next, 
at  the  rent  of  201.  a  year,  and  M.  agreed  to  find 
all  materials  except  lath,  to  put  up  a  partition 
wall,  the  plaintiff  finding  lath  and  labour.  And 
the  plaintiff  agreed  to  take  the  house  of  the 
defendant  from  the  24th  of  June,  at  the  rent  of 
201.  a  year,  and  to  giye  or  take  six  months*  notice 
to  quit,  and  the  defendant  agreed  to  exonerate  M. 
from  his  tenancy  on  the  24th  of  June,  on  his 

Saying  up  all  rent  due  to  that  time.  Imme- 
iately  after  the  execution  of  this  agreement  M. 
let  the  plaintiff  into  possession.  On  the  4th  of 
March,  the  def  endimt  agreed  to  sell  the  house  to 
the  plaintiff,  but  this  agreement  was  not  carried 
into  effect : — Held,  first,  that  the  instrument  of 
28th  of  October,  1843,  amounted  to  a  lease  by  the 
defendant  to  the  plaintiff  &om  24th  of  June, 
1844.  Tarts  v.  J)arby,  15  M.  &  W.  601 ;  15 
L.  J.,  Ex.  326. 

Held,  secondly,  that  it  was  not  affected  by  the 
subsequent  agreement  for  sale  of  the  premises,  id. 

An  agreement  on  a  lease  stamp  by  which  A. 
agreed  to  let  to  B.  certain  premises  from  Michael- 
mas next,  upon  condition  that  A.  should  paint, 
&c.,  is  an  actual  demise,  and  may  be  assigned. 
Doe  d.  Oreen  v.  Fidlcr,  Peake,  Ad.  0.  33. 

W.  being  tenant  from  year  to  year  to  J.,  they 
entered  into  an  agreement  dated  13th  December, 
1834,  whereby  J.  agreed  to  let  the  premises  to  W. 
for  the  term  of  fourteen  years,  determinable  upon 
notice  at  the  yearly  rent  of  20Z.,  payable  half- 
yearly  ;  a  lease  to  be  drawn  up  on  the  usual 
terms ;  and  W.  agreed  to  take  them  on  these 
terms.  Held,  that  this  constituted  a  lease. 
Dof  d.  Phillips  v.  Bet^ainin,  9  A.  &.  E.  644  ;  1 
P.  &  D.  440  ;  8  L.  J.,  Q.  B.  117. 

An  agreement  "  between  A.  and  B.,"  by  which 
"  A.  agrees  to  pay  B.  liOl.  a  year  in  quarterly 
payments,  for  a  house,  garden,  &c.  (describing 
the  situation),  for  a  term  of  seven,  fourteen  or 
twenty-one  years,  at  the  option  of  the  tenant, 
the  rent  to  commence  from  1st  January,"  &c.,  is 
a  lease,  and  not  merely  an  agreement  for  one. 
Wright  v.  Treresant,  3  Car.  &  P.  441. 

An  agreement  by  which  A.  agrees  to  "let" 
premises  to  B.  "  on  lease  '*  for  a  certain  term,  at 
a  certain  rent,  "  subject  to  the  stipulations  and 
covenants  in  the  original  lease  under  which  he 
holds,"  and  "to  keep  the  said  stipulations  in 
every  respect  until  the  said  lease  shall  be 
granted,"  which  lease  when  required  by  B.  is  to 
be  prepared  by  A.*8  solicitor,  but  at  B.'s  expense, 
is  a  lease,  and  not  an  agreement  for  one.  Wilson 
y.  Oiisholm,  4  Car.  &  P.  474. 

See  also  oases  ante,  cols.  794  et  seq. 

Inoorpcreal  Hereditament.] — ^A  demise  of  an 
incorporeal  hereditament  can  only  be  valid  by 
deed ;  a  demise  by  parol  of  a  right  of  hunting  and 
sporting,  together  with  a  messuage,  is  therefore 
void.  Bird  y.  Higginsoit,  4  N.  &  M.  505 ;  2 
A.  &  E.  696  ;  1  H.  &  W.  61.  Affirmed.  6  A.  &  E. 
824  ;  6  L.  J.,  Ex.  282— Ex.  Ch. 

An  instrument  not  under  seal,  by  which  land 
is  demised,  and  which  also  attempts  to  demise 
incorporeal  tenements,  is  not  void  by  reason  of 
such  attempt.  Reg.  y.  Hockuxrrthy^  2  N.  &  P.  383 ; 
W.  W.  &  D.  707  ;  7  A.  &  E.  492 ;  7  L.  J.,  M.  C.  24. 

Statute  of  rrands— SfliMt  o£] — The  1st  sectioii 
of  the  Statute  of  Frauds,  as  construe^  by  the  2nd. 
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is  meant  to  vacate  parol  leases,  conveying  a 
greater  interest  in  land  than  for  three  years,  and 
whereon  a  rent  is  reserved.  Crosby  v.  Wadiworth^ 
6  Sast,  602  ;  2  Smith  559  ;  8  R.  R.  556. 

Notwithstanding  thac  section,  a  parol  lease 
for  more  than  three  years  will  create  a  tenancy 
from  year  to  year ;  the  intention  of  the  statute 
being  satisfied  by  its  not  operating  as  a  term. 
Clayton  v.  BUJtey,  8  Term  Rep.  3  ;  4  R.  R.  676. 
8.  P.,  Doe  d.  Rigge  v.  Bell,  6  Term  Rep.  471 ; 
2  R.  R.  642. 

If  nnder  a  parol  demise  for  more  than  three 
years,  void  by  the  Statute  of  Frauds,  the  lessee 
enters  and  becomes  tenant  from  year  to  year,  he 
is  bound  by  an  undertaking  to  repair  contained 
in  such  void  demise.  Michardson  v.  Oifford,  3 
N.  &  M.  326  ;  1  A.  &  E.  52  ;  8  L.  J.,  E.  B.  122. 
S.  P.,  Beale  v.  Sanders,  3  Ring.  (N.c.)  850;  5 
Scott,  68 ;  3  Hodges,  147 ;  6  L.  J.,  C.  P.  283 ;  1  Jur. 
1083. 

A  parol  lease  for  a  term  not  exceeding  three 
years,  warranted  by  the  2nd  section  of  the  Statute 
of  Frauds,  may  be  as  special  in  its  terms  as  a 
written  one.  Bolton  (^Zord)  v.  Tomlin,  1  N.  &  P. 
247 ;  5  A.&E.856;  2  H.  &  W.  369  ;  6  L.  J.,  E.  B. 
45. 

A  verbal  agreement  to  take  ready-furnished 
lodgings  for  "  two  or  three  years"  is  a  contract 
for  an  interest  in  land,  and  valid  as  a  lease  for 
not  exceeding  three  years.  JEdge  v.  Stafford,  1 
Tyr.  293  ;  1  C.  &  J.  391  ;  9  L.  J.  (O.S.)  Ex.  101. 

Action  on  an  indenture  for  rent.  Plea,  that 
whilst  the  defendant  was  in  the  occupation  of 
the  premises,  and  before  the  rent  became  due,  it 
was  agreed  that  the  plaintiff  should  make  some 
alterations,  and  in  consideration  thereof  the 
defendant  should  relinquish  his  interest  under 
the  indenture,  and  accept  a  fresh  lease  for  seven 
years  at  an  increased  rent ;  and  until  such  lease 
should  be  tendered  to  the  defendant  he  should 
hold  the  premises  as  tenant  from  year  to  year, 
at  the  increased  rent  ;  that  the  plaintiff  exe- 
cuted the  alterations  ;  that  the  defendant  relin- 
quished his  interest  under  the  indenture,  and 
held  the  premises  under  the  agreement ;  and 
that  no  new  lease  was  executed  ;  by  means  of 
which  premises  the  defendant  became  tenant 
from  year  to  year,  and  all  his  interest  under  the 
indenture  was  surrendered  to  the  plaintiff  by  act 
and  operation  of  law :— Held,  first,  that  the 
plea  could  only  be  proved  by  an  agreement  in 
writing,  since  the  stipulation  as  to  the  yearly 
tenancy  was  part  of  tne  agreement  for  a  future 
lease,  and  such  agreement  was  required  by  the 
Statute  of  Frauds  to  be  in  writing.  Forquet  v. 
Moore,  7  Ex.  870  ;  22  L.  J.,  Ex.  35. 

Held,  secondly,  that,  under  such  an  agreement, 
there  would  be  no  surrender  of  the  existing 
lease  by  operation  of  law,  until  the  new  lease 
was  granted.    lb, 

8  ft  0  Yiot.  e.  106,  i.  8— Void  unleit  by  Deed.] 
— By  8  &  9  Vict.  c.  106,  s.  3,  a  lease  required  by 
law  to  be  in  writing  of  any  tenements  or  heredita- 
ments, made  after  the  1st  October,  1845,  s?uill  be 
void  at  law,  unless  made  by  deed. 

This  statute  is  retrospective  in  its  operation. 
Upton  V.  Towend,  17  C.  B.  50. 

But  it  does  not  apply  to  agreements  for  letting 
turapike  tolls  under  3  Geo.  4,  c.  126.  Shepherd 
V.  Hodsmun,  18  Q.  B.  316  ;  21  L.  J.,  Q.  B.  263. 

By  a  writing,  not  under  seal,  signed  by  the 
plaintiff  and  the  defendant,  the  plaintiff  agreed 
to  take  of  the  defendant  a  farm  at  a  yearly 
rental,  "  tIA  tenancy  to  commence  from  the  29th 


day  of  September  next,  for  a  term  of  eight 
years,  subject  to  a  lease,"  to  be  drawn  up  by  the 
defendant : — Held,  that  there  was  no  contract 
by  the  defendant  to  give  the  plaintiff  possession 
of  the  farm  on  the  day  named  ;  for  that  posses- 
sion was  to  be  given  only  on  the  commencement 
of  a  tenancy  under  a  lease  for  eight  years,  and 
this  agreement  was  void  as  a  lease,  under  8  &  9 
Vict.  c.  106,  s.  3.  Drury  v.  Maonamara,  6 
El.  &  Bl.  612  ;  25  L.  J.,  Q.  B.  5 ;  1  Jur.  (N.S.) 
1163  ;  4  W.  R.  60. 

By  a  written  instrument  not  under  seal,  and 
dated  the  28th  of  February,  1872,  W.  purported 
to  demise  a  messuage  to  the  defendant  as  tenant 
from  year  to  year,  for  so  long  as  he  should  keep 
the  rent  paid,  and  as  W.  should  have  "power  to 
let  the  premises "  ;  the  rent  reserved  by  the 
instrument  was  less  than  two-thirds  of  the 
annual  value  of  the  messuage.  The  defendant 
entered  and  paid  rent  quarterly: — Held,  that 
the  instrument  was  void  as  a  lease,  first,  on  the 
ground  of  uncertainty ;  and  secondly,  on  the 
ground  that,  not  being  within  the  terms  of  s.  2 
of  the  Statute  of  Frauds,  it  ought  to  have  been 
under  seal  pursuant  to  8  &  9  Vict.  c.  106,  ss.  2,  3. 
Wood  V.  Beard,  46  L.  J.,  Q.  B.  100 ;  2  Ex.  D.  30  ; 
35  L.  T.  866. 

Held,  also,  that  the  only  estate  vested  in  the 
defendant  was  a  tenancy  from  year  to  year.   lb. 

Hand  and  Hall  entered  into  the  following 
agreement  not  under  seal :  "  Jan.  26.  Hand 
agrees  to  let,  and  Hall  agrees  to  take  the  large 
room,  &c.,  from  14th  February  next  until  the 
following  Midsummer  twelve  months,  and  with 
right  at  end  of  that  term  for  the  tenant,  by  a 
month's  previous  notice,. to  remain  on  for  three 
years  and  a  half  more  "  : — Held,  that  the  agree- 
ment was  divisible,  and  contained  an  actual 
demise  for  a  term  less  than  three  years,  with  a 
superadded  stipulation  that  Hall  at  his  option 
should  have  a  renewal  of  the  tenancy,  and  that, 
as  to  the  actual  demise,  it  need  not  be  under 
seal  pursuant  to  8  &  9  Vict.  c.  106,  s.  3.  Hand 
V.  HaU,  46  L.  J.,  Ex.  603  ;  2  Ex.  D.  355 ;  36 
L.  T.  765 ;  25  W.  R.  734— C.  A. 


But  Valid  as  Agreements.] — ^A.  and  B., 


after  8  &  9  Vict.  c.  106  came  into  operation, 
executed  a  written  instrument,  by  which  A. 
agreed  to  let  and  B.  to  hire  land  for  a  term 
exceeding  three  years,  at  a  rent  payable 
monthly.  B.  entered ;  and  it  was  afterwards 
orally  agreed  that  the  rent  should  be  paid 
quarterly :— Held,  that  8  &  9  Vict.  c.  106,  s.  3, 
though  rendering  the  lease  void,  as  not  being  by 
deed,  still  made  it  void  only  as  a  lease,  and  did 
not  prevent  it  from  indicating  the  terms  on 
which  B.  held  as  tenant  from  year  to  year  ;  and 
that  consequently  B.'s  tenancy  might  be  deter- 
mined, during  the  term,  by  a  half-year's  notice,  but 
at  the  end  of  the  term,  expired  without  notice. 
"Press  V.  Savage,  4  EL  &  BL  36  ;  2  0.  L.  R.  1315  ; 
23  L.  J.,  Q.  B.  339  ;  18  Jur.  680 ;  2  W.  R.  564. 

The  statute  does  not  prevent  an  instrument 
which  (as  containing  words  of  present  demise, 
and  not  being  under  seal)  is  void  as  a  lease  from 
being  enforced  as  an  agreement  in  equity. 
Parker  v.  Taswell,  2  De  G.  &  J.  559  ;  27  L.  J., 
Ch.  812  ;  4  Jur.  (K.B.)  1006  ;  6  W.  R.  608. 

An  agreement  creating  a  present  demise,  void 
OS  a  lease,  by  the  above  statute,  may  still  enure 
as  an  agreement.  Hayne  v.  Cummivgs,  16  C.  B. 
(N.S.)  421  ;  10  Jur.  (N.8.)  773  ;  10  L.  T.  341.  S.  P., 
Tidey  v.  Mollett,  16  C.  B.  (N.s.)  298 :  33  L.  J., 
C.  P.  235  ;  10  Jur.  (N.s.)  800  ;  10  L.  T.  if80  ;  12 
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W.  B.  802.  Bond  v.  Roiling,  1  B.  &  S.  371 ;  30 
L.  J.,  Q.  B.  227  ;  8  Jur.  (N.S.)  78  ;  4  L.  T.  442  ; 
9  W.  B.  746. 

The  following  ngreement,  made  in  1861 :  "L. 
agrees  to  let,  and  B.  agrees  to  take,  the  wood- 
mill,  with  the  house  and  land  adjoining,  for  the 
period  of  three  years  from  Lady-day  then  next, 
at  the  rent  of  1202.  per  annmn.  A  lease  for  the 
same  to  be  executed  and  signed  as  soon  as  possible, 
subject  to  the  permission  of  the  landlord  of  the 
mill  L.  also  agrees  to  let,  and  B.  agrees  to  take, 
the  mill,  house,  land,  &c.,  from  this  date  up  to 
Lady-day  then  next,  on  the  same  terms,  and  at 
the  same  rate  of  rent ;  B.  to  have  the  sole  use  of 
the  mill,  house,  and  land,  and  all  machinery  and 
utensils  therein  contained,*'  operates  as  an  actual 
i!emise  from  its  date  up  to  Lady-day,  and  as  an 
agreement  for  a  lease  n:om  that  time  for  a  term 
of  three  years,  and  consequently  is  not  void  for 
not  being  under  seal.  Rollaton  y.  Leon,  7  H.  &  N. 
73  ;  31  L.  J.,  Ex.  %  ;  7  Jur.  (N.S.)  608. 

Auigximent  of  Lease.] — A   lessee   of 


premises  from  May  till  the  13th  December,  let 
them  by  parol  to  the  defendant  for  the  whole 
of  the  term,  reserving  a  weekly  rent.  The  parties 
intended  to  create  the  relation  of  landlord  and 
tenant,  and  to  pass  the  interest  by  lease.  The 
defenc^mt  occupied  and  paid  rent  till  June,  and 
then  gave  a  week's  notice  to  quit,  and,  at  the 
expiration  thereof,  left  the  premises.  In  an 
action  to  recover  subsequent  rent : — Held,  that 
this  might  operate  as  a  lease,  though  it  passed 
aU  the  lessor's  interest,  notwithstanding  8  &  9 
Vict.  c.  106,  and,  therefore,  the  lessee  was  entitled 
to  recover.  Pollock  v.  Staeey,  9  Q.  B.  1033  ;  16 
L.  J.,  Q.  B.  132 ;  11  Jur.  267. 

As  to  Stamping.] — ^A  lease  in  writing. 


not  by  deed,  void  under  the  8  &  9  Vict.  c.  106, 
8.  3,  does  not  require  a  stamp.  Mott  v.  Tu/mage, 
1  F.  &  F.  6. 

Ownership  —  Landi  Claniei  Aet.] — An  agree- 
ment to  let  land  at  a  yearly  rent,  determinable 
by  six  months'  notice  to  quit  (no  term  being 
mentioned),  provided  that,  in  case  A.  and  B. 
erected  any  buildings  upon  the  land,  they  were 
to  have  the  privilege  of  removing  them  at  any 
time  during  their  occupation,  or  otherwise  they 
were  to  be  allowed  a  beneficial  interest  in  the 
same  to  the  amount  of  the  sum  expended  in  the 
erection  of  the  buildings,  such  beneficial  interest 
to  extend  over  a  period  of :  twenty  years ;  that  is 
to  say,  if  A.  and  B.  were  required  to  give  up 
possession  of  the  piece  of  ground  before  the 
expiration  of  the  term  of  twenty  years,  they 
were  to  be  allowed  one-twentieth  part  of  the 
amount  expended  for  each  remaining  year  of 
the  unexpired  term  of  twenty  years: — Held, 
that  this  agreement  conferred  on  A.  and  B.  such 
a  beneficiid  interest  in  the  land  as  constituted 
them  owners  within  the  interpretation  clause  of 
the  Lands  Clauses  Act  (8  &  9  Vict.  c.  18),  and 
that,  therefore,  the  company  was  not  entitled  to 
enter  on  the  land  until  it  had  satisfied  A.  and 
B.'s  claim,  as  provided  by  s.  84.  Boger$  v.  Hull 
Dock  Co.,  4  N.  B.  249 ;  11  L.  T.  42  ;  12  W.  B. 
1101.  Affirmed,  34  L,  J.,  Ch.  165  ;  10  Jur.  (N.S.) 
1245  ;  11  L.  T.  463 ;  13  W.  B.  217. 

Part  of  Land  already  Let.]  —  By  parol,  a 
dwelling-house  and  premises  were  demised  for 
a  year.  The  lessee  "  accepted  the  lease,  and  by 
virtue  of  the  demise  entered  upon  the  demised 
liuid.*'    Before  and  at  the  time  of  the  demise, 


eight  acres,  included  in  it,  had  been  demised  to 
a  third  party,  in  whose  possession  they  were,  so 
that  the  lessee  could  not,  and  did  not,  enter  upon 
them  : — Held,  that  the  demise  was  altogether 
void.  NealeY,Maekenzie,2GBX(d^\l^\  IM. &W. 
747  ;  6  L.  J.,  Ex.  263~Ex.  Ch. 

What  inffieient  to  create  Belationiliip  of  Land- 
lord and  Tenant.] — ^The  property  of  the  soil  and 
bed  of  the  Thames,  and  of  moorings  fixed  to  the 
soil  of  the  river,  is  vested  in  the  conservators^ 
W.  used  certain  moorings  on  the  river  for  the 
purpose  of  mooring  his  hulk,  as  a  floating  coal 
depdt,  under  an  agreement  ynth.  the  conservators, 
to  the  following  effect :  "  The  conservators  of 
the  Thames  grant  to  W.  W.  liberty  and  licence 
to  fasten,  and  thenceforth  keep  fastened,  his  coal 
hulk  to  the  moorings  placed  by  the  conservators 
in  the  river,  until  either  party  shaU  have  given 
the  other  one  calendar  month's  notice  in  writing. 
In  consideration  whereof  W.  W.  shall  pay  the 
conservators,  towards  the  expenses  of  placing 
and  maintaining  and  repairing  the  moorings,  the 
annual  sum  of  30Z."  W.  was  assessed  to  the 
poor-rate  as  an  occupier  of  part  of  the  bed  of 
the  river : — Held,  that  the  agreement  did  not 
constitute  a  demise,  but  only  a  licence  to  use 
the  moorings,  and  that  W.  was,  therefore,  not  an 
occupier,  and  not  liable  to  be  rated.  Watkhut 
V.  Milton'next'Ch'avesend  Overseers,  37  L.  J.. 
M.  C.  73 ;  L.  B.  3  Q.  B.  350 ;  18  L.  T.  601  ;  IS 
W.  B.  1059. 

A.,  an  owner  of  lace-machines,  paid  12«.  a  week 
to  B.  for  permission  to  place  the  machines  in  a 
room  in  B.'s  factory,  and  for  free  ingress  and 
egress  to  the  room  for  himself  and  workmen 
for  the  purpose  of  working  and  inspecting  the 
machines.  B.  supplied  the  necessary  steam-power 
for  working  the  machines,  payment  for  which 
was  included  in  the  above  sum  : — Held,  that 
there  was  no  demise  to  A.  of  any  part  of  the 
room,  and  no  relation  of  landlord  and  tenant 
created  between  him  and  B.  Hancock y,  Austin^ 
14  C.  B.  (N.S.)  634 ;  32  L.  J.,  C.  P.  252  ;  8  L.  T. 
429  ;  11  W.  B.  833. 

By  a  deed  between  A.  and  Bv,  holders  of  shares 
in  a  building  society,  and  C.  and  D.,  trustees  of 
the  society,  reciting  tlie  formation  of  the  society,, 
that  A.  and  B.  were  entitled  to  a  certain  sum  out 
of  the  funds  in  respect  of  their  shares,  and  that 
for  the  security  of  all  the  payments  to  become 
due  in  respect  of  the  shares,  A.  and  B.  had  agreed 
to  execute  the  assurance  thereby  made ;  A.  and 
B.  conveyed  premises  to  C.  and  D.  as  such  trustees, 
upon  trust  to  permit  A.  and  B.  to  receive  the  rents 
until  default  in  payment  of  their  contributions, 
with  a  power  to  C.  and  D.  and  the  trustees  for 
the  time  being  of  the  society  to  appoint  a  person 
to  receive  the  rents  in  case  of  de&ult,  and  a 
power  of  sale  in  the  like  event.  The  deed  also 
contained  a  clause  whereby  A.  and  B.  agreed 
*'  to  become  tenants  of  the  parties  hereto  <S  the 
second  part,  and  to  the  trustees  for  the  time 
being  oi  the  society  of  the  premises  demised 
henc^orth  during  their  will  at  the  net  yearly 
rent  of  200Z.,  payable  on  the  usual  quarter  days  '* : 
— Held,  that  this  deed  did  not  operate  as  a  demise, 
so  as  to  sustain  an  avowry  alleging  a  tenancy 
under  the  trustees  at  the  yearly  rent  of  200Z.,the 
general  scope  of  the  deed  being  altogether  incon-^ 
sistent  with  such  a  construction.  Walker  y.  6MeSr 
6  C.  B.  662  ;  18  L.  J.,  C.  P.  323. 

A.  let  to  B.  a  defined  portion  of  a  room  in  a 
factory,  with  steam-power  for  working  lace- 
machines  belonging  to  B.,  at  a  certain  sum  per 
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annnm,  payable  qnaiterly';  a  deduction  to  be 
allowed  in  the  event  of  hindrances  in  the  supply 
of  power  beyond  seven  days  in  each  quarter : — 
Held,  a  sufficient  demise  to  entitle  A.  to  distrain. 
Selhy  V.  Greaws,  37  L.  J.,  0.  P.  251 ;  L.  B.  3  0.  P. 
594  ;  19  L.  T.  186  ;  16  W.  B.  1127. 

In  CAM  of  Agreement  for  Leaao.]— ^SSse 

D.  1,  ante. 

Bnle  against  Perpetuities.] — ^Although  it  is 
competent  for  a  reversioner  to  execute  a  lease 
for  lives  for  a  definite  ascertained  term  to  com- 
mence as  soon  as  an  existing  lease  has  expired, 
the  interest  to  be  taken  must  be  capable  of 
ascertainment  within  the  period  prescribed  by 
the  rule  against  perpetuities.  The  law  relating  to 
the  rule  against  perpetuities  as  affecting  agree- 
ments for  future  leases  considered.  MedingUm  v. 
£rowne,  32  L.  B.,  Ir.  347. 

Of  Charity  Land.]— iS;»;  Chabitt. 

Of  Soelesiastioal  Property.]  —  See  Eoole- 
8IABTI0AL  Law. 


2.  CONBTBUCTION  OP, 

Omission  of  Word.] — ^When  a  material  word 
appears  to  have  been  omitted  in  a  lease  by  mis- 
take, and  other  words  cannot  have  their  proper 
effect  unless  it  is  introduced,  such  lease  must  be 
construed  as  if  that  word  was  inserted,  although 
the  particular  passage  where  it  ought  to  stand 
conveys  a  sofficiently  distinct  meaning  without 
it.     Wright  v.  DicJuom,  1  Dow,  141, 147. 

Meaning  of  Wordi  in — Generally.] — It  cannot 
Ibe  inferred  as  matter  of  law  that  words  occur- 
ring in  a  lease  are  used  by  the  parties  in  a 
peculiar  sense  in  which  they  are  understood  in 
the  district  in  which  the  property  demised  is 
situate.     Clayton  v.  Oregton,  6  N.  &  M.  694  ;  5 

A.  &  £.  302. 

It  is  a  question  for  the  jury,  in  what  sense  the 
M'ords  were  used  in  the  particular  case.    Ih, 

**  Term."] — The  word  "term"  in  a  cove- 
nant in  a  lease,  may  signify  either  the  time,  or 
the  estate  granted.  Evan*  v.  Vavghauy  6  D.  &  B. 
349  ;  4  B.  &  C.  261 ;  3  L.  J.  (0.8.)  K.  B.  217  ;  28 

B.  B.  250. 


u 


To  be  left  to  the  inperintendenoe  of, 
1^0.'' — Condition  Preoedent.] — ^A  lease  contained 
a  covenant  by  a  lessor  to  do  certain  work,  and  at 
the  end  of  the  covenant  were  these  words,  "  and 
the  whole  of  which  is  agreed  to  be  left  to  the 
superintendence  of  the  defendant  and  the  plain- 
tiff's son  : — Held,  that  this  was  neither  a  con- 
dition precedent  to  nor  concurrent  with  the 
4X)venant.    Jonu  v.  Cannoelc^  3  H.  L.  Cas.  700. 


it 


Heirs  or  Assigns''  —  Easement  —  Be- 
grant  by  Lessee— Surrender— Merger.] — In  1820 
A.,  B.  and  C,  who  were  tenants  in  common  in 
fee,  demised  a  strip  of  land  intersecting  their 
estate  to  T.,  for  a  term  of  1,000  years  for  the 
purpose  of  ms^dng  a  canaL  The  lease  con- 
tained a  proviso  that  nothing  therein  contained 
should  prevent  the  lessors,  their  heirs  and  assigns, 
from  using  aU  or  any  of  the  demised  land,  or 
from  granting  any  way-leaves,  or  roads  over  or 
across  the  same  in  like  manner  as  they  could  or 
might  have   done  if  the  lease  had  not  beoi 


granted,  but  so  as  not  to  injure  the  canal  or  the 
navigation  thereof,  or  the  towing-path,  or  any 
works  for  the  convenience  of  the  lessee.  In  1838 
the  estate  was  partitioned  between  A.,  B. 
and  C,  by  deed,  the  reversion  of  part  of  the 
canal  being  conveyed  to  B.,  and  the  lands 
abutting  on  it  to  A.  and  C.  respectively.    In  1839 

B.  conveyed  his  reversion  in  that  part  of  the 
canal  to  the  lessee.  Upon  a  claim  by  A.  to 
exercise  over  that  part  of  the  canal  the  rights 
reserved  by  the  lease  of  1820  : — Held,  that  the 
right  of  way  across  the  canal  was  reserved  to  the 
lessors  and  their  assigns  as  owners  of  the  rever- 
sion and  not  as  owners  of  the  adjoining  lands, 
and  consequently  that  the  conveyance  by  B.  in 
1839,  by  causing  the  term  to  become  merged  in 
the  reversion,  extinguished  the  rights  of  A.  and 

C.  over  that  part  of  the  canal  included  in  that 
conveyance.  Dynpvor  {Lord)  v.  Tennant^  57 
L.  J.,  Ch.  1078  ;  13  App.  Cas.  279  ;  69  L.  T.  5  ; 
37  W.  B.  193— H.  L.  (B.) 


*<  Her  Assigns."]— Lease  to  A.,  her  heirs 


and  assigns,  habendum  to  A.  and  her  assigns, 
for  and  during  the  natural  life  of  B. : — ^Hcld,  in 
ejectment  by  A.,  the  heir  of  B.,  that  the  words 
''and  her  assigns,"  in  the  habendum,  must  be 
rejected  as  repugnant  to  the  premises.  Doe  d. 
nmmins  v.  Steele,  3  G.  &  D.  62^ ;  4  Q.  B.  663  ; 
12  L.  J.,  Q.  B.  272  ;  7  Jur.  555. 


*<Asthe  same  was  late  in  the  oeenpation 

of  C.*n — ^A  shop  WHS  demised  to  C,  the  landlord 
retaining  the  right  of  occupying  the  flat  roof. 
Shortly  afterwards  the  landlord  demised  an 
adjoining  house  to  another  person,  with  the  right 
of  walking  and  sitting  on  the  roof  of  the  shop. 
C.'s  lease  having  determined,  the  landlord  de- 
mised the  shop  to  the  plaintifE  by  the  description 
of  ''all  that  shop  as  the  same  was  late  in  the 
occupation  of  C."  The  lease  of  the  house  having 
afterwards  determined,  the  landlord  relet  it  to 
the  defendant,  with  the  right  to  occupy  the  roof 
of  the  shop  as  a  photographic  stu<uo : — Held, 
that  the  words  "as  the  same  was  late  in  the 
occupation  of  C."  ought  to  be  considered  as 
inserted  only  for  the  purpose  of  identifying  the 
property,  and  not  of  limiting  the  operation  of 
the  deed ;  that  the  lease  to  the  plaintiff,  there- 
fore, gave  him  a  right  to  the  occupation  of  the 
roof,  and  that  the  erection  of  a  photographic 
studio  by  the  defendant  was  an  unlawful  act. 
Martyr  v.  Lawrenoe,  2  De  G.  J.  &  S.  261 ;  4  N.  B. 
312  ;  10  L.  T.  677  ;  12  W.  B.  1043. 

Wordi  ttmok  out.] — ^A  printed  instrument, 
purporting  to  be  a  form  of  a  demise  of  a  farm, 
originally  contained  in  the  habendum  words 
creating  a  tenancy  from  year  to  year,  but  on 
producing  the  instrument  in  evidence,  they  were 
found  to  be  struck  through,  and  were  proved  to 
have  been  so  struck  through  before  the  execution 
of  the  instrument  by  the  party  charged.  The 
remaining  words  of  demise  were  "  for  the  term 
of  one  year  fully  to  be  complete  and  ended,*' 
and  stood  immediately  preceding  those  which 
had  been  struck  out.  However,  many  subse- 
quent stipulations  remained  in  the  lease,  which 
seemed  to  be  only  applicable  to  a  tenaDcy  for 
longer  than  a  year,  or  determinable  by  notice  to 
quit : — Held,  first,  that  the  words  struck  through 
might  be  looked  at  to  ascertain  the  real  intention 
of  the  parties  in  so  erasing  them,  and  conse- 
quently that  the  tenancy  was  for  one  year  only ; 
and  next,  that  the  stipulations  inapplicable  to 
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such  a  tenancy  most  be  considered  as  struck  out, 
or  as  surplusage,  unless  the  tenancy  should 
continue  for  more  than  a  year.  Strickland  v. 
Maxwell,  2  C.  &  M.  539  ;  4  Tyr.  346  ;  3  L.  J.,  Ex. 
161. 

Covenants  in.] — ^A  proviso  in  a  lease,  empower- 
ing the  lessor  to  resume  any  portion  of  the 
demised  land  which  might  be  acquired  for  the 
purpose  of  building,  planting,  accommodation  or 
otherwise  will  not  enable  the  lessor  to  resume 
a  portion  of  the  land  for  the  purpose  of  con- 
yeying  it  to  a  railway  company  discharged  from 
the  ]ease.  Johnson  v.  Edgware,  Highgate  and 
London  By.,  36  L.  J.,  Ch.  322  ;  14  L.  T.  46  ;  14 
W.  B.  416. 

By  lease  of  a  salt  mine  made  16th  November, 
1862,  pursuant  to  agreement  of  25th  August, 
1851,  uie  mine  was  demised  for  a  term  to  com- 
mence on  25th  June,  1851,  and  the  lessees 
covenanted  to  get  2,000  tons  of  salt  annually 
during  the  term,  or  pay  for  the  deficiency  at  the 
end  of  each  year  ;  and  by  another  covenant  they 
undertook,  with  reasonable  diligence,  to  sink 
shafts  to  the  rock  salt  in  order  to  work  and  get 
it.  The  deed  contained  a  proviso  that  if  the  salt 
during  the  continuance  of  the  term  should  fail 
by  any  inevitable  accident,  then  on  payment  of 
rent  due  and  performance  of  all  covenants,  the 
term  was  to  cease.  After  the  agreement  was 
concluded,  but  before  the  deed  was  made,  while 
the  lessees  were  sinking  a  shaft,  it  was  found 
that  brine  had  collected  in  such  quantities  as  to 
prevent  the  getting  of  rock  salt  at  all : — Held, 
first,  that  although  the  influx  of  brine  would  have 
been  an  inevitable  accident  within  the  proviso 
for  cesser  if  it  had  occurred  after  the  demise,  yet 
as  it  happened  before  the  making  of  the  d^, 
although  after  the  time  from  which  the  term  was 
to  be  computed,  it  had  no  such  operation,  and 
the  term  was  a  subsisting  term ;  secondly,  that 
notwithstanding  it  was  impossible  to  work  or 
get  the  rock  salt,  the  lessees  were  not  excused 
from  sinking  shafts  according  to  their  covenant. 
Jfirvis  V.  TomkiMon,  1  H.  &  N.  195 ;  26  L.  J.,  Ex. 
41  ;  4  W.  B.  683. 

L.  was  the  holder  of  a  lease  of  premises  from  S. 
for  twenty-one  years,  deteiminable  at  the  will  of 
either  party  at  the  end  of  the  first  seven  or  four- 
teen years.  The  first  seven  years  would  expire  at 
Christmas,  1863.  L.  had  expended  considerable 
sums  on  the  premises,  for  which  he  was  to 
receive  1,8002.  from  B.,  to  whom  he  agreed  to 
assign  the  lease.  The  agreement  contained  these 
stipulations : — "If  B.  is  ejected  by  S.,the  1,8002. 
to  be  repaid  to  B.  If  S.  exercises  the  power  of 
determining  the  lease  at  Christmas,  1863,  and  B. 
leaves  the  house,  1,1002.  are  to  be  returned  to  B. 
If  at  Christmas,  1863,  the  tenancy  of  B.  is  con- 
tinued, the  1,8002.  to  be  retained  by  L."  B. 
entered  into  possession,  and  his  aunt,  Mrs.  C, 
resided  with  him.  In  May,  1863,  S.  gave  notice 
of  an  intention  to  determine  the  tciLancy.  At 
Christmas,  1863,  Mrs.  C.  became  lessee  to  S., 
under  a  new  lease,  at  a  largely  increased  rent. 
B.  continued  to  live  in  the  house  after  his  aunt, 
Mrs.  C,  had  become  the  lessee.  B.  claimed  the 
return  of  the  1,1002.  under  the  agreement : — 
Held,  that  the  agreement  must  be  construed  as 
applying  entirely  to  a  legal  termination  of  B.'s 
tenancy,  which  having  taken  place,  he  was 
entitled  under  the  agreement  to  the  return  of 
the  1,1002.  Luoas  v.  Rideout,  L.  B.  3  H.  L.  153. 
8,  C.  in  Ex.  Ch.  14  L.  T.  738,  affirmed.  See  aUo 
post,  M. 


Leaie  and  MemonndimL— Bead  togetlier.] — 
By  a  lease  reciting  that  A.,  one  of  the  lessors, 
was  an  original  lessee  for  the  term  of  his  natural 
life,  and  that  B.,  the  other,  was  a  person  to  whom 
A.  had  granted  a  lease  for  a  term  of  >ears  certain, 
seven  of  which  would  remain  unexpired  on  the 
29th  September  following  the  date  of  the  lease^ 
A.  and  B.  demised  to  the  lessee  the  premises  from 
the  29th  day  of  September,  for  and  during  the 
two  several  terms  thereinbefore  mentioned  (the 
rent  to  be  paid  to  both  the  lessors  and  their 
executors),  if  the  lessee  should  so  long  live,  and 
the  term  and  estate  of  the  original  lessee  should 
so  long  continue.  Under  the  lease  there  was  sub> 
scribed  a  memorandum,  providing  that  the  rent 
reserved  should  be  paid  during  the  first  seven 
years  to  the  intermediate  lessee,  and  afterwards 
to  the  original  lessee,  during  the  term  of  thirty 
years,  if  his  interest  should  so  long  continue ; 
and  that  the  new  lessee,  his  executors,  adminis- 
trators, and  assigns,  should  have  liberty  to  quit  a 
part  of  the  premises  at  any  time  during  the 
term,  upon  giving  twelve  months*  notice  : — Held, 
that  the  lease  and  memorandum  must  be  taken 
together,  and  construed  as  one  entire  instrument ; 
and  that  the  intention  of  the  parties,  expr^sed 
by  both,  was  to  extend  the  habendum  beyond 
the  term  of  tde  life  of  the  lessee,  and  give  him  a 
lease  for  thirty-seven  years,  determinable  on  the 
death  of  the  lessor.  Weak  d.  Taylor  t.  Eicott,  9- 
Price,  595. 

Lease  for  2,000  years.  ]^A  lease  for  2,000  years, 
is  not  to  be  construed  as  a  lease,  but  merely  as  a 
term  to  attend  the  inheritance.  Denn  d.  Barg-- 
icell  V.  Barnard,  Cowp.  595. 

When  an  *<  alienation."]— A  lease  of  seventy^ 
seven  years  is  an  alienation  within  the  meaning^ 
of  the  clauses  of  an  entail  prohibiting  **  aliena- 
tion" and  making  void  "dispositions"  of  th& 
lands  entailed.    Elliott  v.  Pott,  8  Bligh.  134. 

Mnit  be  ITniform.] — A.  being  tenant  to  B» 
under  a  lease  containing  covenants,  by  which 
the  former  was  bound  to  fetch  seventy-five 
bushels  of  coals  from  Poole  yearly,  and  deliver 
them  at  the  mansion-house  of  the  latter,  and 
also  to  bupply  him  with*  as  much  good  wh€»t  as 
he  should  want  in  his  family  at  5«.  per  bushel, 
it  was  agreed  between  them  that  the  lease 
should  be  surrendered  up,  and  a  new  one 
granted,  omittmg  the  above  covenants.  A  new 
lease  was  accordingly  executed,  and  at  the  same 
time  an  agreement  was  entered  into,  whereby 
A.  agreed  with  B.  that  he  would  fetch  and  brings 
to  the  dwelling-house  of  B.,  his  heirs  and  assigns,, 
seventy-five  bushels  of  coals  yearly,  for  twelve 
years  (the  term  of  the  new  lease),  and  yearly 
sapply  of  B.,  his  heirs  and  assigns,  with  as  much 
good  wheat  as  he  should  want  in  his  family,  at 
5<.  per  bushel  B.  having  parted  with  his 
reversion  in  the  farm,  and  also  quitted  the 
mansion-house  in  which  he  resided  at  the  time 
when  the  agreement  was  made : — Held,  that  he 
was  not  entitled  to  maintain  an  action  against 
A.  for  refusing  to  deliver  the  wheat  at  the 
stipulated  price ;  that  the  agreement  being 
entire  must  receive  one  uniform  construction  ; 
and  as  it  was  clearly  local  in  respect  to  the 
delivery  of  the  coals,  it  could  not  be  deemed 
personal  v^ith  respect  to  the  wheat.  Coker  v.. 
€hiy,  2  Bos.  &  P.  565. 

Held,  also,  that  no  parol  evidence  could  be 
admitted  to  explain  the  agreement,  there  being: 
no  latent  ambiguity.    Ih, 


ms 


LANDLORD  AND  TENANT— L^o^c*. 


814 


When  extent  of  Demise  if  ditpnted.]— A.,  the 
owner  of  certain  freehold  houses  and  land,  with 
a  yard  adjoining  thereto,  demised,  hj  parol, 
sereral  of  the  houses.  The  tenants  were  in  the 
habit  of  passing  over  the  yard,  and  using  a 
common  pump  and  privy  there.  There  was  no 
evidence  whether  the  yard  formed  part  of  the 
demise  or  not.  In  an  action  by  one  of  the 
tenants  against  the  landlord  for  excluding  him 
from  the  yard,  the  judge  left  it  to  the  jury  to 
say  whether  the  landlord  at  the  time  of  the 
d^nise  had  reserved  the  yard  : — Held,  that  this 
was  a  misdirection,  the  question  being  whether 
he  had  demised  it,  and  not  whether  he  had 
reserved  it.  Hebhert  or  Herbert  v.  Thomus,  1 
C.  M.  &  R.  861  ;  6  Tyr.  503  ;  1  Gale,  53. 

A  demise  was  in  the  following  words  : — "  All 
that  part  of  the  lands  of  G.  marked  in  the  map 
Nos.  10  and  11,  and  called  the  Lough  Farm, 
containing  twenty-seven  acres  of  green  pasture 
and  improvable  ground  and  thirteen  acres  of  bog, 
reserving  and  excepting  the  thirteen  acres  of 
bog": — Held,  that  the  words  of  grant  ended 
with  "'  Lough  Farm,"  the  rest  l^ing  merely 
words  of  description,  and  that,  therefoi-e,  tbe 
exception  was  good,  as  being  of  a  particular 
thing  out  of  a  general.  McCtaary  v.  CochraTie^ 
Ir.  B.  4  C.  L.  U6  ;  18  W.  R.  362— Ex.  Ch. 

Agreement  as  to  Supply  of  Chlorine  WasteJ — 
In  an  agreement  for  a  lease  from  the  plaintin  to 
the  defendant  of  the  Higher  Works,  the  plaintiff 
agreed  to  supply  to  the  defendant  the  whole  of 
the  chlorine  still  waste  as  it  came  from  his  still, 
neither  adding  to  nor  taking  anything  from  the 
same,  at  a  given  rate  per  hundredweight,  and  not 
to  use,  or  injure  or  part  with  any  of  the  still 
waste,  except  to  tbe  defendant,  so  long  as  he 
should  hold  the  works  : — Held,  that  the  defen- 
dant was  bound  to  take  the  whole  of  the  waste 
which,  during  his  occupancy,  came  from  the 
plaintiffs  stilL  Bealey  v.  StuaH,  7  H.  &  N. 
763 ;  31  L.  J.,  Ex.  281  ;  8  Jur.  (N.S.)  389. 

Exeention  and  Delivery  of  Lease  Question  for 
Jury.] — In  ejectment  on  the  title,  the  defendant 
relied  upon  twenty  years*  adverse  possession,  to 
obviate  which  the  plaintiff  gave  in  evidence  a 
lease,  the  last  life  in  which  died  within  the 
twenty  years ;  but,  though  both  the  lease  and 
the  counterpart  were  attested  as  *'  signed,  sealed 
and  delivered"  by  the  lessor,  neither  of  them 
was  executed  by  the  lessee,  and  both,  being 
seventy  years  old,  came  out  of  the  custody  of  the 
lessor : — Held,  that  though  the  plaintiff  was 
entitled,  under  all  the  circumstances  of  the  case, 
to  have  had  a  question  as  to  the  fact  of  the 
delivery  submitted  to  the  jury,  he  was  not 
entitled  to  a  direction  in  his  favour,  and  that 
the  verdict  directed  for  the  defendant  should 
stand.  M'dtown  (^EarV)  v.  Goodman,  Ir.  R.  10 
C.  L.  27. 

Sridence  to  explain  Grant.] — In  1855,  S.,  an 
owner  in  fee  of  two  mills,  leased  one  to  P.,  who 
carried  on  there  the  business  of  a  bleacher.  The 
refuse  from  his  works  was  discharged  through  a 
drain,  partly  open  and  partly  covered,  into  a 
natuial  stream  or  watercourse,  300  or  400  yards 
distant,  and  upon  which  the  other  mill  was 
situate.  This  discharge  of  the  refuse  took  place 
about  seven  times  a  fortnight,  and  polluted  the 
stream.  In  1858,  P.  surrendered  his  lease,  and 
S.  granted  a  new  lease  to  the  defendant.  In 
this  lease  the  dcfendimt  was  described  as   a 


"bleacher,"  and  the  demise  was  of  the  premises 
"late  in  the  occupation  of  P."  There  was  a 
clause  that  all  buildings  erected  by  the  defen- 
dant for  the  purpose  of  bleachin$r  should,  at  the 
end  of  the  term,  become  the  property  of  S.  In 
1858  the  plaintiff  purchased  both  mills.  The 
defendant  discharged  the  refuse  from  his  works 
through  the  drain  into  the  stream  in  the  same 
manner  that  P.  had  formerly  done.  The  plain- 
tiff, who  carried  on  in  the  other  mill  the 
business  of  a  paper  maker,  brought  an  action 
against  the  defendant  for  polluting  the  stream  : 
— Held,  that  the  lease  might  be  explained  by  the 
state  of  the  premises  at  the  time  it  was  granted, 
and  the  moae  in  which  they  had  been  previously 
enjoyed  ;  and  that,  thus  explained,  there  was  an 
implied  grant  by  8.  to  the  defendant  to  use  the 
stream  for  the  purpose  of  his  business  of  bleach- 
ing, and  therefore  the  plaintiff,  who  was  in  the 
position  of  S.,  could  maintain  no  action  against 
tbe  defendant.  Hall  v.  Limd,  1  H.  &  C.  676 ; 
32  L.  J.,  Ex.  113  ;  9  Jur.  (MT.S.)  205  ;  7  L.  T.  602 ; 
11  W.  R.  271. 

A  draft  lease  was  prepared  by  a  lessor,  in 
pursuance  of  a  written  contract,  which  was  not 
objected  to  by  the  lessee,  who  afterwards  refused 
to  complete  : — Held,  that  the  draft  lease  could 
not  be  used  for  the  purpose  of  controlling  or 
explaining  the  contract  itself.  Hey  wood  v.  CopCy 
25  BeaT.  140. 

Admissibility  of  Parol  Xvidence.] — Where  by 
a  lease  the  plaintiff  had  the  use  of  cows  to  be 
depastured  on  lands  described  as  "summer- 
leazes"  and  "after  grass"  respectively,  from 
2nd  February  to  17th  November,  evidence  was 
tendered  at  the  trial  of  a  custom  in  the  country 
that  a  lessor  should,  notwithstanding  such  a 
lease,  put  cattle  of  his  own  on  the  lands  called 
"summerleazes"  up  to  12th  May: — Held,  that 
such  evidence  being  in  effect  evidence  of  the 
meaning  of  the  technical  word  "  summerleazes  " 
was  admissible  to  shew  what  rights  passed  in  the 
plaintiff  under  the  lease.  Tudgay  v.  Sampson^ 
30  L.  T.  262. 

Insertion  of  ProTiso.]— The  Goldsmiths'  Com* 
pany  entered  into  an  agreement  with  the 
plaintiff  to  grant  to  him  a  long  lease  of  ground 
on  which  he  was  about  to  erect  new  buildings. 
The  agreement  contained  a  proviso  that  notbiug 
therein  should  give  the  plaintiff  any  rights  of 
light  and  air  over  certain  adjoining  ground  and 
buildings.  A  form  of  lease  was  annexed  to  the 
agreement,  and  the  lease  was  afterwards  granted 
according  to  the  form,  and  contained  an  express 
demise  of  lights ;  but  there  was  no  proviso  in 
tbe  lease  similar  to  the  one  in  the  agreement. 
The  Goldsmiths'  Company  afterwards  demised 
the  adjoining  ground  to  the  defendant,  who 
commenced  building  so  as  to  intercept  the 
plaintiff's  light : — Held,  that  the  lease  must  bo 
read  as  if  the  proviso  in  the  agreement  was 
inserted  in  the  lease.  Salavian  v.  Olovery  44 
L.  J.,  Ch.  551 ;  L.  K.  20  Eq.  444  ;  32  L.  T.  792  ; 
23  W.  R.  722. 

3.  CONFIBMATIOK  OF. 

Aooeptance  of  Bent. — ^Although,  generally,  the 
acceptance  of  rent  by  a  person  who  is  entitled  to 
set  aside  a  lease  will  confirm  it.  Doe  d.  JolUffe 
V.  Sybovrfiy  2  Esp.  667. 

Yet  acceptance  of  rent  by  a  tenant  in  tail,  on 
coming  into  possession,  is  no  confirmation  of  a 
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lease  made  by  a  tenant  for  life,  which  is  absolutely 
void  at  his  death.  James  d.  Aubrey  v.  JenkiiUy 
Bull.  N.  ?.  96. 

Nor  can  a  lease  which  is  void  against  a  remain- 
derman be  set  up  by  his  acceptance  of  rent,  and 
suffering  the  tenant  to  make  improvements  after 
his  interest  vests  in  possession.  Doe  d.  Simpson 
V.  Butcher,  1  Doug.  60.  S.  P.,  Jenkins  d.  Yate  v. 
C/iurch,  Cowp.  482. 

Acceptance  by  an  adult  beneficiary,  after 
attaining  his  majority,  of  rent  accruing  under  an 
invalid  lease  is  not  a  confirmation  of  the  lease  or 
a  bar  to  relief  by  having  the  lease  set  aside. 
Bohson  V.  Flight,  4  De  G.  J.  &  S.  608  ;  34  L.  J., 
Ch.  226 ;  11  Jur.  (KA)  147 ;  11  L.  T.  726  ;  13 
W.  R.  393. 

By  Heir.] — An  heir  in  tail  having  received, 
for  ten  years,  rent  under  a  demise  for  ninety- 
nine  years  granted  by  his  ancestor  : — Held,  a 
confirmation  of  the  lease.  Doe  d.  Southouse  v. 
Jenkins,  5  Bing.  469  ;  3  M.  &  P.  59  ;  7  L.  J.  (O.S.) 
C.  P.  182  ;  30  R.  R.  700. 

Allowing  Texiant  to  make  Improvements.] — 

Where  a  tenant  under  a  void  lease  makes  great 
improvements  with  the  knowledge  and  approba- 
tion of  the  landlord,  he  is  entitled  in  equity  to  a 
valid  lease,  semble.  Hardeastle  v.  Sluifto,  1 
Anstr.  186. 

Lease  by  Stranger— Aoqideacenoe  by  Owner.] 

— To  a  bill  which  alleged  (amongst  other  things) 
that  the  plaintiffs,  believing  themselves  to  be 
entitled  under  a  devise  to  a  dwelling  house  and 
shop,  entered  into  an  agreement  for  a  lease  of 
the  premises,  then  in  a  dilapidated  state,  to  a 
tenant,  in  pursuance  of  which  the  tenant 
expended  money  in  pulling  down  and  rebuilding 
the  premises  ;  that  the  defendant,  who  was,  as 
it  aften/v'ards  appeared,  the  actual  owner  of  a 
moiety  of  the  property,  knew  the  true  state  of 
the  title,  and  haa  made  a  claim  to  the  whole 
property,  which  claim  he  repeated  a  few  days 
before  tiie  improvements  were  commenced  ;  that 
he  knew  also  that  the  improvements  were  being 
made,  and  that  the  plaintiffs  and  their  tenants 
were  acting  under  a  mistake,  and  nevertheless 
permitted  the  works  to  be  carried  on  without 
any  objection  during. their  progress ;  and  praying 
that  the  defendant  might  be  decreed  to  confirm 
the  lease,  and  in  the  meantime  be  restrained 
from  evicting  the  tenant :  a  demurrer  for  want 
of  equity  was  allowed  : — ^Held,  also,  that  in  such 
a  case  the  principle  is  the  same  whether  the 
owner  and  the  party  making  the  expenditure  by 
mistake  are  strangers  or  tenants  in  common  of 
the  property  ;  that  the  owner,  having  once  and 
recently  given  notice  of  his  claim  to  the 
property,  was  not,  in  order  to  exclude  any  equity 
in  respect  of  the  expenditure  on  the  ground  of 
mistake  by  the  party  in  possession  or  of  hcqui- 
escence  on  his  own  part,  bound  again  to  assert 
it  when  the  expenditure  began,  or  while  it  was 
going  on ;  that,  in  order  to  exclude  such  equity 
it  was  not  necessary  that  the  notice  of  his  claim, 
given  by  the  claimant  to  the  party  in  possession, 
should  disclose  any  particulars  relating  to  his 
title,  nor,  if  the  claim,  which  he  made  exceeded 
what  he  was  entitled  to,  was  the  party  in  posses- 
sion justified  in  disregarding  it,  or  supposing  it 
to  be  unfounded.  Clare  Hall  Master  v.  Hard- 
ing, 6  Hare,  273  ;  17  L.  J.,  Ch.,  301 ;  12  Jur.  511. 

On  Beaih  of  Lessor,  a  Tenant  flor  Life.]— A 
lease  executed  by  a  tenant  for  life,  in  which  the 


reversioner,  who  was  then  under  age,  is  named, 
but  not  executed  by  him,  is  void  on  the  death  of 
the  tenant  for  life;  and  an  execution  by  the 
reversioner  only  afterwards  is  no  confirmation  of 
it,  so  as  to  -bind  the  lessee  in  an  action  of  cove- 
nant. Ludford  V.  Barber,  1  Term  Rep.  86 ;  1 
R.  R.  66.  S.  P.,  Doe  d.  Martin  v.  Watts,  7  Term 
Rep .  83  ;  2  Esp.  601  ;  4  R.  R.  387. 

A  tenant  for  life  leased  premises  for  twenty-one 
years,  and,  before  the  expiration  of  that  term, 
died ;  the  trustees  of  the  remainderman,  then  an 
infant,  continued  to  receive  the  rent  reserved, 
and  he,  on  coming  of  age,  sold  the  premises  by 
auction ;  in  the  conditions  of  sale  the  premises 
were  declared  to  be  subject  to  the  lease,  and  in 
the  conveyance  to  the  purchaser  the  lease  was 
referred  to  as  in  the  possession  of  the  lessee; 
and  in  the  covenant  against  incumbrances  that 
lease  was  excepted  ;  the  purchaser  mortgaged, 
and  in  the  mortgage  deeds  the  like  notice  was 
taken  of  the  lease,  and  the  mortgagees  for  some 
time  received  the  rent  reserved  : — ^Held,  that  the 
lease  expired  with  the  interest  of  the  tenant  for 
life,  and  that  the  notice  since  taken  of  it  did  not 
operate  as  a  new  lease.    Doe  d.  Potter  v.  Archer, 

1  Bos.  &  P.  631.  And  see  Moe  d.  Jordan  v. 
Ward,  1  H.  BL  97  ;  2  R.  R.  728. 

The  defendant  came  into  possession  under  a 
lease  from  a  tenant  for  life,  whom  the  lessor  of 
the  plaintiff  succeeded  as  remainderman :  a 
money  rent  was  to  be  paid ;  and,  by  a  further 
reservation,  the  tenant  was  to  carry,  or  cause  to 
be  carried,  three  cart-loads  of  culm  yearly  to  the 
landlord's  dwelling-house.  At  the  trial  this 
lease  was  objected  to  as  invalid,  but  it  appeared 
that  the  lessor  of  the  plaintiff,  at  the  Michaelmas 
after  the  tenant  for  life  died,  told  his  servant  to 
go  and  look  for  carts  to  bring  the  culm  home. 
The  servant  went  to  the  tenants,  and  among 
others  to  the  defendant,  who  accordingly  brought 
a  load  of  culm  to  the  dwelling-house,  other  per- 
sons who  were  tenants  doing  the  same.  On  the 
following  May-day  the  defendant  sent  two  other 
cart-loads  of  culm  to  the  house  where  it  was 
received,  other  loads  being  sent  in  by  the  tenants 
at  the  same  time.  The  jury  found  that  the  culm 
was  carried  by  and  received  from  the  defendant 
in  the  way  of  rent  under  the  reservation  : — 
Held,  that  such  finding  was  grounded  on  suffi- 
cient premises,  and  that,  allowing  the  lease  to  be 
void,  the  receipt  of  culm  was  a  recognition  of 
the  defendant  as  tenant  from  year  to  year.  Doe 
d.  Ikicker  V.  Morse,  IB  &  Ad.  366. 

By  Sxeoatrix  of  Mortgagor.] — ^Where  by  lease 
a  mortgagee  demised,  and  the  executrix  of  the 
mortgagor  demised  and  confirmed,  and  a  power 
of  re-entry  was  reserved  to  them  or  either  of 
them  : — Held,  that  it  operated  as  the  demise 
of  the  mortgagee,  and  the  confirmation  of  the 
mortgagor's  representative.  Doe  d.  Barney  v. 
Adams,  2  C.  &  J.  232 ;  2  Tyr.  289 ;  1 L.  J.,  Ex.  106.* 

By  Infant^On  Coming  of  Age.]— Where  a 
party  takes  a  lease  of  an  infant's  lands,  and  the 
infant,  on  coming  of  age,  mortgages  the  property 
to  the  lessee  by  deed  referring  to  the  lease,  tius 
is  a  confirmation  of  the  lease.    Story  v.  Johnson, 

2  Y.  &  C.  686. 

When  Lease  is  originally  void.] — A  lease 
made  by  a  perpetual  curate  of  a  curacy  aug- 
mented by  the  governors  of  Queen  Anne*s 
Bounty,  without  the  concurrence  of  the  patron 
paramount,  though  confirmed  by  the  ordinary 
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and  immediate  patron,  is  void  at  common  law, 
and  consequently  is  not  set  np  by  acceptance  of 
rent  by  the  snccessor  to  the  curacy.  Doe  d. 
BrammaU  t.  Collinge^  7  G.  B.  939 ;  18  L.  J., 
C.  P.  305  ;  13  Jm-.  791. 

In  1786  a  dean  and  chapter  and  P.  granted  a 
lease  of  premises  for  ninety-nine  years,  reserving 
a  rent  to  the  dean  and  chapter  and  another  rent 
to  P.  This  lease  purported  to  be  made  in  pur- 
suance of  leasing  powers  given  by  a  private  act 
of  parliament,  but  was,  in  fact,  not  in  accordance 
with  them.  The  rents  reserved  by  the  lease  had 
been  from  time  to  time  regularly  paid  to  and 
received  by  the  successive  deans  and  chapters, 
and  to  and  by  P.  and  his  representatives.  Quaere, 
whether  the  lease  was  void  or  only  voidable ; 
but  held,  that  if  voidable,  it  had  be^  set  up  by 
acceptance  of  rent  by  each  successive  dean  and 
•chapter,  and  if  void,  the  payment  and  receipt  of 
rent  were  evidence  from  which  a  demise  from 
year  to  year  by  the  dean  and  chapter  would  be 
presumed.  Doe  d.  Pennington  v.  Taniere^  12 
<i.  B.  998  ;  18  L.  J.,  Q.  B.  49  ;  13  Jur.  119. 

Action  for — ^Parties.]— In  a  suit  to  establish  a 
lease,  all  the  tenants  should  be  before  the  court. 
Braitgwn,  v.  Gorges^  7  Ir.  £q.  B.  283. 

4.  BEKEWAL. 
a.  Covenants  for. 
i.  When  Perpetual, 

GonstrnetioiL  of.] — ^A  lessor  demised  heredita- 
ments to  the  lessee,  his  heirs  and  assigns,  for 
the  natural  lives  of  the  lessee  and  two  other 
persons  and  the  longest  liver  of  them,  with  a 
•covenant  that  the  lessor,  his  heirs  and  assigns 
(upon  the  lessee,  his  heirs  or  assigns,  "surren- 
•dering  this  present  demise  as  hereinafter  men- 
tioned") should  at  any  time  thereafter  at  the 
request  of  the  lessee,  his  heirs  or  assigns,  "as 
often  as  one  or  two  life  or  lives  of  and  in  the 
said  hereditaments  '*  should  drop  and  be  deter- 
mined, renew  and  grant  a  further  term  "  for  any 
other  life  or  two  lives  of  any  other  person  or 
persons  to  be  nominated  by  the  lessee,  his  heirs 
or  assigns,  in  the  stead  of  the  person's  life  or 
lives  so  dropping  or  determining"  ;  the  lessee, 
his  heirs  or  assigns,  paying  to  the  lessor,  his  heirs 
or  assigns, "  for  every  such  renewal  for  every 
life  or  lives  of  such  person  or  persons  so  to  be 
renewed  as  aforesaid  the  sum  of  40f.  only,  and 
at  the  same  time  surrendering  this  present  demise 
to  be  cancelled "  : — Held,  that  upon  the  true 
•construction  of  the  covenant  the  rignt  of  renewal 
was  neither  perpetual,  nor  limited  to  one  renewal 
for  not  more  than  two  new  Uves,  but  was  a 
right  of  renewal  as  often  as  any  of  the  three 
original  lives  should  drop,  so  that  any  such 
renewal  might  take  place  either  on  the  dropping 
of  any  one  of  the  said  three  lives,  or  after  the 
-dropping  of  any  two  of  them,  as  the  lessee  might 
€rom  time  to  time  request.  Simnbunve  v.  Milburn^ 
64  L.  J.,  Q.  B.  6  ;  9  App.  Cas.  844  ;  52  L.  T.  222  ; 
33  W.  R.  325— H.  L.  (E.) 

The  habendum  of  a  lease  was  in  these  terms  : 
— "  To  have,  &c.,  to  T.  S.,  his  heirs,  &c.,  for  and 
•during  the  natural  life  and  lives  of  J.  B.,  W.  B. 
and  E.  B.,  or  the  longest  liver  of  them,  or  what- 
•ever  life  or  lives  shall  for  ever  or  hereafter  be 
nominated  or  appointed,  add^  or  inserted  on 
the  back  of  this  indenture,  or  a  label  affixed 
thereunto,  paying  for  each  and  every  life  so 
renewed  a    peppercorn,  if  demanded,  yielding, 


^."  The  lease  did  not  contain  any  technical 
covenant  for  renewal.  Semble,  the  habendum 
amounted  to  a  covenant  for  perpetual  renewaL 
Sheppard  v.  Doolan^  3  Dr.  &  War.  1 ;  6  Ir.  Eq. 
R.  6.    And  eeeTLklS.,  598  ;  4  Ir.  Eq.  R.  654. 

A  covenant,  "that  R.,  his  heirs  and  assigns, 
would  renew  the  lease,  upon  the  fall  of  any  of 
the  original  cesttii  que  vies,  and  instead  of  such 
life,  insert  such  other  life  as  the  lessee  should 
nominate,  and  that  he  should  do  so  as  often  as 
any  of  the  lives  now  mentioned,  or  hereafter  to 
be  inserted,  shall  happen  to  die,"  is  a  covenant 
for  a  perpetual  renewal.  Palmer  v.  HamiUon,  2 
Ridgw.  P.  C.  550. 

T.,  by  indenture  dated  in  1623,  demised  to  W. 
lands,  &c.,  in  Ireland,  together  with  the  mines, 
timber,  &c.,  to  make  sale,  &c.,  thereof,  without 
impeachment  of  waste,  the  lessee,  his  executors, 
&c.,  planting  from  time  to  time  five  hundred  trees 
of  oak  and  ash  in  the  room,  &c.,  during  the  lease 
to  hold,  &c.,  for  a  term  of  ninety-eight  years,  at 
a  rent  of  151.  sterling  for  the  first  three  years, 
and  302.  sterling  for  the  remainder  of  the  term  ; 
and  T.  covenanted  that "  he,  &c.,  upon  request, 
would  from  time  to  time  renew  the  said  lease,  and 
perfect  such  other  further  assurances  as  W.  &c., 
should  require,"  kc  The  lease  also  contained  a 
covenant  of  warranty  of  title,  &c.,  and  that  in  case 
of  eviction,  or  that  the  premises  should  be  wasted 
in  war  or  rebellion,  &c.,  that  the  rent  should  cease 
for  the  time.  By  an  indenture  dated  in  1 739,  recit- 
ing the  original  lease,  and  the  covenant  for  renewal, 
a  further  lease  for  ninety-eight  years,  recited  to 
be  in  pursuance  of  the  covenant,  &c.,  was  granted, 
containing  a  similar  covenant.  Upon  a  bill  filed 
in  1827,  chiming  a  further  renewal : — Held,  that 
the  covenant  was  to  be  construed  as  a  covenant 
for  further  assurance,  and  not  for  perpetual 
renewaL  Brovme  v.  2^he^  8  Bli.  (N.8.)  272 ;  2 
CI.  &  F.  396. 

A.,  by  lease,  covenanted  with  J.,  his  lessee, 
"  that  the  said  J.,  his  executors,  administrators 
and  assigns,  shall  and  may,  from  time  to  time, 
and  at  all  times  after  the  death  or  determination 
of  any  of  the  said  lives,  renew  his  lease  by  putting 
in  any  other  life  in  room  and  place  of  the 
deceased,  paying  one  peppercorn  for  such 
renewal,  provided  such  renewal  be  made,  or 
tendered  to  be  made,  within  six  months  after 
the  life  drops  "  : — Held,  a  covenant  for  a  per- 
petual renewal.  Atkingim  v.  PllUworth^  1  Ridgw. 
449  ;  Vem.  &  Scriv.  157. 

A  lease  was  made  for  three  lives  and  the 
survivor  of  them,  and  for  the  lives  and  life  of 
such  other  person  and  persons  as  should  be 
nominated  by  the  lessee,  his  heirs  and  assigns, 
upon  the  death  of  any  of  the  persons  for  whose 
lives  the  premises  were  granted,  or  upon  the 
death  of  any  such  person  or  persons  as  should  at 
any  time  thereafter  be  nominated  for  ever, 
according  to  the  covenants  and  agreements  for 
that  purpose  thereinafter  contain^.  The  lease 
did  not  contain  an  express  covenant  by  the  lessor 
to  renew  ;  but  the  lessee  covenanted  within  six 
months  after  the  decease  of  each  of  the  cestui 
que  vies  therein,  and  of  each  person  who  should 
thereafter  be  nominated,  to  pay,  in  the  nature  of 
a  fine  for  each  person  so  dying,  to  the  lessor  and 
his  heir  a  peppercorn  if  demanded  ;  and  powers 
of  distress  and  entry,  in  case  the  fine  should  be 
in  arrear,  were  reserved  to  the  lessor  and  his 
heirs ;  and  the  lessor  covenanted  that  the  lessee 
and  his  heirs,  paying  the  rent  and  fines,  might 
quietly  enjoy  according  to  the  true  intent  and 
meaning  of  the  indenture  : — Held,  that  this  was 
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a  lease  for  lives  renewable  for  ever.     Chambers 
T.  OatiMen,  2  Jo.  &  Lat.  99  ;  7  Ir.  Eq.  R.  575. 

An  agreement  in  a  lease  for  lives,  '^  that  upon 
the  renewal  or  inserting  of  any  life  or  lives  a 
certain  sum  shall  be  paid  by  the  lessee,  his  heirs 
and  assigns,  to  the  lessor,  his  heirs  and  assigns," 
does  not  amount  to  a  covenant  for  perpetual 
renewal.  Smith  v.  Nangle^  7  CI.  &  F.  405 ; 
West,  184  ;  4  Jur.  476.  Affirming  1  Ir.  Eq.  B. 
119.    And  see  8.  C.  at  law,  1  Jebb.  &  S.  199. 

A  lease  made  before  the  Statute  of  Frauds, 
and  now  lost,  being  proved  to  contain  an  agree- 
ment as  to  the  amount  of  a  fine  to  be  paid  *'  upon 
the  renewing  of  any  life  or  lives,'*  and  having 
been  seven  times  since  renewed — an  issue  was 
directed  to  try  whether  at  or  before  the  making 
of  the  lease  there  was  an  agreement  for  a  lease 
of  lives  renewable  for  ever.  And  a  second  issue 
to  try  whether  such  lease  contained  any  clause 
or  covenant  relating  to  a  renewal,  and  indepen- 
dent of  the  stipulation  as  to  the  amount  of  fines. 
8.  a,  1  Ir.  Eq.  R.  119. 

QusBre.  If  tenant  for  life  make  a  lease  for 
lives,  in  pursuance  of  a  subsisting  covenant  for 
perpetual  renewal,  and  dies,  has  the  lessee  in 
such  a  lease  a  good  defence  at  law.  to  an  eject- 
ment by  remamderman,  who  has  succeeded  to 
the  estate.    Id.  133. 

In  1792  A.,  seised  in  fee  of  the  lands  of  K., 
demised  to  B.,  with  liberty  to  raise  and  sell 
limestone,  reserving  to  the  lessor  and  his  heirs, 
and  to  his  tenants  on  adjoining  lauds,  the  right 
also  of  raising  limestone,  to  hold  for  one  life  or 
thirty-one  years,  with  covenant  by  A.  to  renew, 
subject  to  like  rents  and  covenants : — Held,  1. 
That  a  devisee  for  life  under  the  will  of  A.  was 
bound  to  execute  one  renewal  only,  and  having 
executed  a  second  it  did  not  bind  the  remainder- 
man. 2.  The  second  renewal  did  not  operate  as 
a  surrender  of  the  first,  though  expressly  stated 
so  to  do.  3.  B.  had  no  right  to  delegate  to  more 
persons  than  one  his  right  of  raising  and  selling 
limestone.    Swan  y.  Colclough^  Hay.  &  J.  807. 

A.  granted  a  lease  and  covenanted  that  he 
would  always,  at  any  time  when  requested  by 
the  lessees,  &c.,  demise  the  premises  for  the 
further  term  of  thirty-one  years,  in  which  new 
lease  were  to  be  contained  the  same  rents, 
covenants,  articles,  clauses,  provisoes  and  agree- 
ments : — Held,  that  this  amounted  to  a  covenant 
for  perpetual  renewal.  Copper  Mining  Co,  v. 
Beach,  13  Beav.  478. 

A  testator  covenanted  for  a  perpetual  renewal 
of  a  lease  : — Held,  that  the  proper  form  of  lease 
to  be  granted  by  trustees  was  a  demise  for  the 
new  term,  reciting  the  original  covenant  by  the 
testator.    Ih, 

Although,  prim&  facie,  a  lessor  shall  not  be 
taken  to  have  intended  to  enter  into  a  covenant 
for  perpetual  renewal,  yet  if  there  are  in  the 
lease  expressions  indicative  of  such  an  intention, 
the  court  will  give  effect  thereto.  Hare  v. 
Surges,  4  Kay  &  J.  45  ;  27  L.  J.,  Ch.  ^  ;  3  Jur. 
(N.S.)  1294  ;  6  W.  R.  144. 

Lease  for  lives,  with  a  covenant  on  the  death 
of  either  of  the  cestui  que  yies  to  execute  a 
renewed  lease  at  the  same  rent,  and  subject  to 
the  same  covenants,  "including  this  present 
covenant "  : — Held,  a  covenant  for  perpetual 
renewal,  and  lessee  entitled  to  have  inserted  in 
the  renewed  lease  a  covenant  for  renewal  totidem 
verbis  with  that  contained  in  the  original  lease, 
but  with  the  name  of  the  new  cestui  que  vie 
substituted  for  that  of  the  deceased.    Ih, 

Distinction  as  to  the  form  of  the  renewed  lease 


in  this  respect,  where  the  reversion  has  become 
vested  in  a  trustee.    lb, 

Qu8ere,as  to  right  to  perpetual  renewal  from  con- 
struction of  lease.    Jhwling  v.  Mill,  1  Madd.  541. 

By  Aeti  of  Leiior.]— A.  demised  to  B., 


for  the  life  of  B.,  and  also  for  the  lives  of  C.  and 
D.,  and  covenanted  that  if  B.,  his  heirs,  &c.,. 
should  be  minded  at  the  decease  of  B.,  C.  and  D.^ 
or  any  of  them,  to  surrender  the  demise,  and 
take  a  new  lease,  and  thereby  add  a  new  life  to 
the  then  two  in  being  in  lieu  of  the  life  so  dying, 
then  A.,  his  heirs,  &c.,  upon  payment  for  every 
life  so  to  be  added,  in  lieu  ot  the  life  of  eveiy 
of  them  so  dying,  would  grant  a  lease  for  the 
lives  of  the  two  persons  named  in  the  former 
lease,  and  of  such  other  pei'son  as  B.,  his  heirs, 
&c.,  should  appoint  in  lieu  of  the  person  named 
in  the  preceding  lease,  as  the  same  should  respec- 
tively die,  under  the  same  rent  and  covenants  ; 
there  had  been  successive  renewals  from  the 
time  of  a  former  lease,  granted  by  the  ancestor 
of  A.,  and  in  each  a  like  covenant  for  renewal : 
— Held,  that  A.  and  bis  ancestors  had,  by  their 
own  acts,  construed  this  to  be  a  covenant  for  a 
perpetual  renewal.     Cook  v.  Booth,  Cowp.  819. 

A  contract  for  perpetual  renewal  will  be 
specifically  executed  if  clearly  appearing,  but  ia 
not  to  be  inferred  from  a  general  provision  for 
similar  covenants.  The  construction  of  such  a 
covenant  is  the  same  in  equity  as  at  law,  and  is 
not  to  be  affected  by  the  acts  of  the  parties. 
Ig gulden  v.  May,  9  Ves.  325 ;  7  East,  237  ;  3. 
Smith,  269  ;  2  Bos.  &  P.  (N.B.)  449  j  8  R.  R.  623. 
And  see  9  R.  R.  104,  n. 


ii.  Tending  to  a  Perpetuity, 

Insertion  of  covenant  for  renewal  of  lease  m 
renewed  lease  enforced,  though  tending  to  per- 
petuity.   Bridges  v.  Hitchcock,  5  Bro.  P.  0.  6, 

By  a  deed  dated  1529,  conveying  lands  to  a 
municipal  corporation  for  charitable  purposes, 
the  corporation  covenanted  that  when  a  term  of 
ninety-nine  years  in  a  farm,  part  of  the  heredita- 
ments granted,  should  expire,  if  any  of  .the  beira 
of  the  body  of  a  person  named  in  the  grant, 
becoming  of  consanguinity  and  kindred  of  the- 
grantor,  should  come,  claim  and  make  lawful 
request  of  the  corporation  to  have  a  new  grant 
and  lease  to  him  or  her,  to  be  made  within  one 
year  next  after  it  should  fortune  the  same  farm 
to  be  void  and  come  into  the  hands  of  the  cor- 
p  oration,  that  then  and  as  often  as  any  such 
chance  should  fall,  the  corporation,  upon  such 
request  to  them  so  made,  should  make  or  cause 
to  be  made  a  new  lease  and  grant  of  the  farm  to- 
such  heir,  so  making  request,  for  thirty-one 
years,  and  no  more  nor  less,  reserving  to  them 
and  their  successors  twenty  marks  of  annual 
rent  during  the  term.  The  corporation  from 
time  to  time  granted  renewed  leases  under  this 
covenant,  the  last  lease  being  granted  in  1815. 
In  1723  a  decree  was  made  ordering  the  corpora- 
tion to  grant  a  fresh  lease  according  to  the 
covenant,  and  in  1732  a  decree  was  made  for 
carrying  out  the  former  decree,  with  a  variation 
arising  from  subsequent  circumstances,  but  on 
neither  occasion  was  the  question  of  remotcnesa 
raised,!  nor  was  the  attorney-general  a  party  to> 
the  proceedings,  the  suits  not  being  hostile  as- 
against  the  corporation,  who  did  not  dispute  the 
right  to  renewal : — Held,  that  the  covenant  did 
I  not  create  a  right  in  the  nature  of  an  estate  tail^ 
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but  was  intended  to  confer  a  right  on  the  persons 
who  at  the  expiration  of  each  lease  should  for 
the  time  being  answer  the  description  of  heirs  of 
the  body  of  W.,  and  that  it  was  therefore  void  as 
tending  to  a  perpetuity.  Hope  v.  Glouce^fter 
Corporation^  7  De  G.  M.  k,  G.  647 ;  25  L.  J., 
Ch.  145  ;  2  Jur.  (N.s.)  27  ;  4  W.  B.  138.  And 
see  8.  C,  1  Jur.  (n.b.)  320. 

Held,  also,  that  as  the  question  of  perpetuity 
was  not  raised  in,  nor  was  the  attorney-general 
a  party  to,  the  old  suits  for  granting  fresh  leases, 
the  decrees  in  those  suits  did  not  establish  the 
validity  of  the  covenant  as  against  the  charity.  lb. 

Although  presumptions  are  made  in  support  of 
long  possession  and  ancient  usage,  no  such  pre- 
sumption could  be  made  as  would  establish  such 
a  right  to  renewal  as  was  provided  for  by  the 
covenant  in  question,  semble.    lb. 


iii.  On  Whom  JBiTiding, 

AwigiiM  of  Beyertion.]— A.,  seised  in  fee,  by 
registered  deed  conveyed  lands  to  a  trustee,  upon 
trust  to  sell  and  pay  debts  and  incumbrances, 
and  the  residue  to  himself.  Subsequently  A.,  in 
1782,  for  valuable  consideration,  by  registered 
deed  demised  the  lands  to  B.  (who  (Sd  not 
appear  to  have  had  notice  of  the  trust  deed)  for 
lives  renewable  for  ever,  subject  to  a  lease 
thereof  then  subsisting.  The  rent  reserved  was 
equal  in  amount  to  the  rent  payable  under  the 
sub-lease.  In  1789  the  lands  were  sold  to  N. 
under  a  decree  in  an  administration  suit 
instituted  before  1782  by  a  judgment  creditor 
of  a  former  owner  of  them  against  A.  and  his 
trustee,  who  joined  in  conveying  the  lands  to  N. 
It  was  not  shewn  that  A.  had  been  served  with 
subpoena  in  that  suit  before  the  making  of  the 
lease  of  1782,  when  he  purchased.  The  purchase- 
money  was  applied  in  payment  of  incumbrances 
created  prior  to  1782.  The  last  life  in  the  lease 
of  1782  died  in  1835,  and  the  sub-lease  deter- 
mined in  1839,  and  shortly  afterwards  a  claim 
for  a  renewal  of  the  lease  of  1782  was  for  the 
first  time  made  by  the  heir-at-law  of  B. : — Held, 
that  N.  having,  without  notice  of  the  plaintiffs 
equity,  acquired  the  prior  legal  estate  from  the 
trustee  of  A.,  and  the  entire  equitable  interest  by 
the  application  of  his  purchase-money  in  pay- 
ment of  prior  incumbrances,  was  not  bound  to 
renew  the  lease  of  1782  ;  and  also  that  the  laches 
of  the  parties  deriving  under  the  lease  in  claim- 
ing a  renewal,  or  obtaining  a  recognition  of  the 
title  was,  under  the  circumstances,  a  bar  to  their 
suit.  I>rew  v.  Norbury  (^Earl),  3  Jo.  &  Lat.  267  ; 
9  Ir.  Eq.  B.  171,  524. 

Covenants  for  perpetual  renewal  of  leases  are 
considered  as  real  agreements,  and  go  with  the 
land,  and  therefore  will  afiect  even  the  legal 
interest  of  those  who  take  the  estate,  with  notice 
of  these  leases  and  covenants.  Shelimrne  (^EarV) 
V.  Biddulph,  6  Bro.  P.  C.  363. 

A  covenant  for  perpetual  renewal,  entered 
into  by  a  person  having  a  limited  interest  in 
lands,  does  not  bind  the  estate,  and  therefore,  if 
his  assignee  acquires  the  inheritance,  it  is  not 
bound  by  the  covenant.  Brereton  v.  Tuohey,  8 
Ir.  Ch.  B.  190. 

In  a  suit  for  renewal,  though  the  defendant  be 
not  proved  to  be  the  assignee  of  the  reversion,  so 
as  to  compel  him  to  renew,  yet  a  case  may  be 
made  for  a  perpetual  injunction  to  restrain  him 
from  executing  his  habere  at  law.  Hamilton  v. 
PaUen^  1  Ir.  £q.  B.  341. 


Where  lease,  not  warranted  by  power,  is  granted 
by  tenant  for  life,  containing  covenant  for 
perpetual  renewal,  the  reversioner,  by  accept- 
ing for  many  years  after  he  comes  into  possession 
the  rent  reserved  upon  the  lease,  does  not  con- 
firm it  so  far  as  to  make  the  covenant  of  renewal 
binding  on  him.    Higgint  v.  Bosse,  3  Bligh,  113. 

A.  demises  lands  to  B.  and  his  heirs,  for  the- 
lives  of  C,  P.  and  Q.,  and  the  longest  liver  of 
them,  and  grants  the  reversion  to  X.    In  the 
original  demise  is  a  covenant  by  A.,  for  himself, 
his  heirs,  executors  and  administrators,  that  if' 
O.,  P.  or  Q.  shall  die,  and  B.  shall  within  twelve 
months  demand  a  renewal,  and  name  another 
cestui  que  vie.  A.,  or  the  person  entitled  to  the 
reversion,  would,  on  the  payment  of  a  fine  and- 
surrender  of  the  old  lease,  grant  to  B.,  his  heirs- 
and  assigns,  a  new  lease,  for  the  life  of  such, 
nominee,  and  of  such  of  them,  O.,  P.  and  Q.,  as 
shall  then  be  alive,  **  such  new  lease  to  contain 
all  the  covenant    herein  contained,  including 
this  covenant."    O.  died,  and  six  months  after- 
wards B.  demanded  a  renewal  from  X.,  for  the 
lives  of  P.  and  Q.  and  B.,  a  new  life  named  : — 
Held,  that  B.  was  entitled  to  have  a  renewal. 
Hare  v.  Burgety  3  Jur.  (N.8.)  1294. 

A.  makes  a  lease  for  three  years,  and  in  con- 
sideration of  the  lessee's  laying  out  lOOZ.  ini 
improvements  covenants,  at  the  end  of  the  term, 
to  grant  a  new  lease  at  the  same  rent.  Purchaser* 
of  the  inheritance  decreed  to  make  good  the- 
covenant.  Rioliardean  v.  Sydenham^  2  Yem. 
447. 

C,  being  about  to  marry,  applied  to  A.,  Ids- 
landlord,  and  requested  him  to  change  a  cestui 
que  vie  in  his  lease,  by  inserting  in  the  place  of 
an  old  life  the  name  of  his  intended  wife,  which 
A.,  by  letter,  promised  to  do  ;  and  upon  the  faith 
of  such  promise,  the  marriage  was  had,  and  the 
demised  premises  settled  upon  the  wife.  Upon  a 
bill  by  the  wife  (C.  being  dead),  it  was  held  that 
she  would  have  been  entitled  to  a  specific  execu- 
tion against  A.,  and  the  estate  of  A.  having  beeni 
sold  to  O.,  who  was  deemed,  under  the  circum- 
stances, to  have  had  notice  of  the  agreement,  he- 
was  decreed  specifically  to  perform  it.  Crofton 
V.  Ormsby,  2  Sch.  &  Lef.  683  ;  9  B.  B.  107. 

Mortgagee  of  SoTonion.] — ^A.  being  seised  of 
three  denominations  of  land  for  three  lives,, 
renewable  for  ever,  mortgaged  her  interest  in  the 
entire,  to  secure  the  repayment  of  1,500Z.,  and 
afterwards  in  1787  sold  her  interest  in  one 
denomination  to  J.,  and  demised  the  two  other 
denominations  to  B.  to  hold  for  three  lives 
renewable  for  ever,  at  the  rent  of  140Z.  9«.  3^. 
per  annum,  payable  half-yearly  on  the  25th 
March  and  29th  September.  In  1796  C,  the 
mortgagee,  filed  a  bill  of  foreclosure,  to  which  J.,, 
but  not  B.,  was  made  a  party  ;  and  having: 
obtained  a  decree  for  a  sale  the  lands  were  in. 
1803  purchased  by  a  trustee  for  himself,  and  by 
whom  they  were  soon  after  conveyed  to  him. 
From  1803  to  1827,  the  rent  reserved  by  the 
lease  uf  1787  was  paid  from  time  to  time  to  C, 
who  gave  receipts  lor  the  amount  as  falling  due 
in  May  and  November.  In  October,  1827,  the 
rent  being  considerably  in  arrear,  a  notice  was- 
served  on  B.  to  quit  at  May  following,  and  ixL 
Trinity  Term,  1828,  an  ejectment  on  the  title  was- 
brought  by  C.  on  a  demise  subsequent  to  the* 
1st  May.  In  this  action  C.  was  ultimately 
defeated,  a  point  saved  at  the  trial  with  respect 
to  the  gale  days  having  been  ruled  against  him. 
In  1812  one  cestui  que  vie  died,  and  another  in. 


«23 


LANDLORD  AND  TENANT— Le(we«. 


824 


1823.  In  October,  1828,  B.  tendered  to  C.  an 
engrossed  lease,  together  with  the  sum  of 
2502.  Is,  Od.,  which,  by  an  account  stated, 
appeared  to  be  the  full  amount  of  rent  and  fines 
then  due,  but  offering  to  pay  any  further  sum 
which  might  be  found  due,  and  demanded  a 
•renewaL  The  renewal  was  refused  on  the  ground 
4:hat  B.  was  only  tenant  from  year  to  year  to  C, 
the  lease  of  1787  being  subsequent  to  the  mort- 
.gage.  But  on  a  bill  filed  by  B.  for  renewal : 
— Held,  that  that  lease,  though  not  originally 
binding  on  C,  was  nevertheless  by  his  conduct 
established  against  him  ;  and  that  B.  was  entitled 
to  renewal  of  his  interest,  notwithstanding  the 
arrears  into  which  he  had  fallen,  upon  payment 
•of  all  rent  and  fines.  Lysaght  y.  CaUinan^ 
Hayes,  141. 

Devisee  of  BeTeriion.] — In  1792  A.,  seised  in 
»f ee  of  the  lands  of  K.,  demised  to  B.,  with  liberty 
to  raise  and  sell  limestone,  reserving  to  the 
lessor  and  his  heirs,  and  to  his  tenants  on  adjoin- 
ing lands,  the  right  also  of  raising  limestone,  to 
ihold  for  one  life  or  thirty-one  years,  with 
covenant  by  A.  to  renew,  subject  to  like  rents 
and  covenants : — Held,  1.  That  a  devisee  for 
tlife  under  the  will  of  A.  was  bound  to  execute 
-one  renewal  only,  and  having  executed  a  second 
it  did  not  bind  the  remainderman.  2.  The 
-second  renewal  did  not  operate  as  a  surrender  of 
the  first,  though  expressly  stated  so  to  do.  3.  B. 
had  no  right  to  delegate  to  more  persons  than 
-one  his  right  of  raising  and  selling  limestone. 
JSwan  V.  Colchmgh,  Hay.  &  J.  807. 

A  copyholder  agreed  to  demise  a  tenement 
•within  the  manor  for  sixty-three  years  on  a 
•building  lease,  and,  as  the  custom  did  not  allow 
A  lease  to  be  made  for  more  than  twenty-one 
years,  the  copyholder  agreed  to  execute  a  lease 
ior  twenty-one  years  with  a  covenant  for  himself, 
his  heirs  and  assigns,  to  renew  the  lease  for  a 
iurther  term  of  twenty-one  years  at  the  expira- 
tion of  the  first,  and  for  a  further  term  of  twenty- 
one  years  at  the  expiration  of  the  second  term. 
The  copyholder  died  before  tiie  lease  was 
executed,  having  devised  the  premises  to  a 
trustee  : — Held,  on  a  bill  by  the  lessee  against 
the  tnistee  for  specific  performance,  that?  the 
trustee  having  no  beneficial  interest  in  the  estate 
was  not  bound  in  the  lease  for  twenty-one  years 
vto  enter  into  any  covenant  for  the  renewil  of 
<the  lease  at  the  expiration  of  that  term,  and  that 
he  could  only  be  required  to  covenant  against 
his  own  acts.  Whether,  if  the  trustee  had 
brought  his  bill  for  specific  performance  against 
the  lessee,  the  lessee  would  have  been  compelled 
to  perform  the  contract  if  the  trustee  had 
declined  to  covenant  for  renewal,  quaere.  Worley 
V.  Fravtptott,  6  Hare,  660  ;  16  L.  J.,  Ch.  102 ; 
10  Jur.  1092. 

Heir-at-Law.l — ^An  heir-at-law  is  not  bound 
by  his  ancestor  having  executed  an  intermediate 
renewal  in  pursuance  of  a  supposed  covenant. 
Browne  v.  Tighe^  Hayes,  158. 

A.  P.  and  G.  P.  being  seised  in  fee,  as  co- 
heiresses of  the  lands  of  C.  and  other  lands,  A.  P., 
on  her  marriage  with  Sir  H.  C,  by  indenture  of 
1730,  settled  her  moiety  on  Sir  H.  C.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail 
male  ;  and  thereby  Sir  H.  C.  and  A.,  his  wife, 
were  empowered  to  demise  or  join  with  the  owner 
of  the  other  moiety  in  demising  the  settled  land 
for  three  lives,  or  any  number  of  years  determin- 
able on  three  lives.    In  1732  Sir  H.  C,  A.,  his 


wife,  and  O.P.  demised  to  H.  B.  and  his  heirs  the 
lands  of  B.,  for  three  lives  renewable  for  ever, 
and  covenanted  to  warrant  and  defend  the 
premises  to  H.  B.  and  his  heirs,  freed  from  all  for- 
mer gifts,  grants,  uses,  entails,  and  other  charges, 
whatever,  by  them  theretofore  made.  In  1757, 
on  the  marriage  of  H.  C,  the  son  of  Sir  H.  C, 
a  partition  by  writ  was  made  between  Sir  H.  C. 
and  0.  P.,  and  the  lands  of  B.  were  allotted  to 
Sir  H.  C.  subject  to  the  lease  to  A.  B.,  and  were, 
with  the  consent  of  H.C.,  conveyed  by  C.  P.  to 
Sir  H.  C,  subject  to  the  lease.  Afterwards  Sir 
H.  C.  and  his  son  suffered  a  recovery  of  the  lands, 
and  by  deed  of  August,  1775,  settled  them  to  the 
use  of  Sir  H.  C.  for  life,  remainder  to  H.  C.  for 
life,  remainder  to  his  first  and  other  sons  in  tail 
male.  Sir  H.  C.  died,  having  by  his  will  devised 
and  bequeathed  all  his  unsettled  real  and  personal 
property  to  his  son,  H.  C,  whom  he  appointed  as 
his  executor.  C.  P.  also  died,  leaving  H.  C.  her 
heir-at-law,  and  as  such  he  became  entitled  to 
considerable  real  estates  belonging  to  G.  P.  All 
the  lives  in  the  lease  of  1732  having  died,  H.  C. 
refused  to  renew  it,  and  brought  an  ejectment  on 
the  title  for  the  recovery  of  the  lands  thereby 
demised.  The  plaintiff  thereupon  filed  his  bill, 
charging  that  H.  G.,  having  derived  a  considerable 
estate  in  right  of,  and  as  heir  to  G.  P.,  was  bound 
to  make  good  her  covenants  in  the  lease  of  1732, 
and  praying  for  a  renewal  of  the  lease  of  1732, 
or  for  compensation  out  of  the  devised  estates  of 
Sir  H.  G.  and  of  G.  P.,  and  for  an  account  of  the 
estates  he  possessed  as  heir  of  G.  P.  The  court 
decreed  a  renewal.  Beere  v.  Cavendith^  6  Ir. 
Eq.  R.  472. 

Personal  Bepreientatives.] — ^A  covenant  for 
renewal  is  in  itself  a  mere  personal  contract,  and 
at  law  the  only  remedy  which  lies  for  the  breach 
of  it  is  a  personal  action ;  but  a  substantive 
independent  covenant  binds  the  covenantor  and 
his  representatives  in  respect  of  the  assets  trans- 
mitted. Chandos  v.  Brovofdow,  2  Bidgw.  P.  G. 
405. 

Lessee  of  a  term  for  years  with  a  toties  quoties 
covenant  for  renewal  having  died  intestate,  his 
administratrix,  in  1806,  subdemised  the  premises 
at  an  increased  rent,  with  a  covenant  tJiatshe, 
her  executors,  administrators  and  assigns,  would 
renew  to  the  sub-lessee  at  the  same  rent,  as  often 
as  she  should  herself  procure  a  renewal  from  her 
head  landlord.  Upon  the  death  of  the  adminis- 
tratrix, administration  de  bonis  non  was  obtained 
by  the  defendant : — Held,  Ist,  upon  the  evidence 
in  the  case,  that  the  sub-lease  of  1806  was  a  due 
administration  of  the  assets;  2ndly,  that  the 
sub-lessee  was  entitled  as  against  the  adminis- 
trator de  bonis  non  to  a  specific  performance  of 
the  covenant  for  renewal.  Haohet  v.  HtNanuira^ 
LI.  &  G.  t.  Plunk.  233. 

Specific  performance  of  a  covenant  in  a  lease 
to  take  a  renewed  lease  decreed  against  lessee's 
executors,  who  had  entered  and  a£nitted  assets. 
Stephens  v.  Hotham^  1  Kay  &  J.  671 ;  24  L.  J.,  Gh. 
666 ;  1  Jut.  (N.S.)  842 ;  3  Eq.  R.  571 ;  3  W.  R.  840. 

New  Tmiteei.] — ^Trustees  of  a  messuage  and 
premises,  partly  freehold  and  partly  leasehold, 
for  a  term,  of  which  fourteen  years  were  unex- 
pired, but  which  lease  was  renewable  by  custom 
on  paying  a  fine,  granted  a  lease  to  W.  of  the 
whole  for  fourteen  years,  and  covenanted  to  use 
their  best  endeavours  to  obtain  a  renewal  of  the 
lease,  and  thereupon  to  grant  him  a  lease  for  a 
further  term  of  seven  years  from  the  expiration 
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of  his  tenancy,  at  a  like  rent.  The  truBtees' 
power  was  to  lease  at  a  rack-rent  for  any  term 
not  exceeding  twenty-one  years.  Before  the 
fszpiration  of  W/s  lease  new  trustees  had  been 
appointed,  and  the  reversion  in  fee  had  become 
Tested  in  other  persons,  who  would  not  renew  the 
lease  on  the  old  fine,  the  property  having  much 
increased  in  value  : — Held,  that  the  trustees  had 
no  pow^er  to  enter  into  a  covenant  to  grant  a 
further  term  at  a  like  rent  on  the  renewal  of  the 
lease,  and  that  the  covenant  did  not  bind  the 
new  trustees.    Salanum  v.  Sopwith^  35  L.  T.  826  ; 

Stranger.] — Voluntary  agreement  to  renew 
indorsed  on  lease  by  one  not  a  party  to  it  not 
binding.    Dowlirig  v.  Mill^  1  Madd.  541. 

Charity.] — The  governors  of  a  charity,  in  con- 
sideration of  a  covenant  to  lay  out  2,000^.  in 
building,  demised  land  for  the  term  of  forty-one 
and  a   half  years,  and  the  concurrent  term  of 
ninety-nine  years,  if  three  lives  named  in  the 
lease  should  so  long  live ;  and  they  covenanted 
that  during  the  first-mentioned  term,  when  one 
of  the  lives  should  die,  they  would  put  in  another 
life  for  the  fine  of  5Z.    The  lease  being  void  by 
13  Eliz.  c.  10,  as  to  the  excess  beyond  twenty-one 
years  or  three*  lives : — Held,  that  the  covenant 
for  renewal  was  not  binding  on  the  governors  of 
the  charity.    Moore  v.  Clench,  45  L.  J.,  Ch,  80  ; 
1  Ch.  D.  447  ;  34  L.  T.  13  ;  24  W.  K.  169. 

Inn  of  Conrt.] — A  bill  will  not  lie  against  the 
benchers  of  an  inn  of  court,  relative  to  their 
renewal  of  a  grant  of  chambers.  Plea  allowed. 
Cunmngham  v.  Wegg,  2  Bro.  C.  G.  241. 

Letiee — ^Renewal  of  Bnb-leaso.] — ^A  lessee  of 
a  house  granted  a  sub-lease  to  L.,  in  which  he 
covenanted  that  if  he  should  at  any  time  obtain 
an  extension  of  the  term  or  a  renewal  of  the 
lease  he  would  grant  to  L.  an  extension  or  a 
renewed  of  his  sub-lease  for  the  same  period. 
A  renewal  of  the  lease  was  taken  in  the  name 
of  a  trustee  for  the  wife  of  the  lessee  for  her 
separate  use : — Held,  that  the  lessee  was  under 
no  obligation  to  endeavour  to  procure  the  renewal 
to  himself ;  that  the  question  was  whether  the 
trustee  was  in  reality  trustee  for  the  lessee  or 
for  his  wife ;  that  in  the  former  case  the  parties 
to  the  record  would  be  bound  by  the  lessee's 
covenant,  and  L.  would  have  been  entitled  to 
have  the  covenant  performed  against  them,  but 
that  as  the  trustee  was  in  point  of  fact  trustee  for 
the  wife,  L.*s  case  failed.  Lumley  v.  TimtnSt 
28  L.  T.  608  ;  21  W.  R.  494— L.JJ. 

Preramption  in  fkronr  of  Sight  to.] — Every 
presumption  is  to  be  made  to  support  a  right  of 
renewal  where  from  leases  for  twenty-one  years  at 
a  small  rent  and  fine,  certain  of  the  tithes  of  a 
parish  had  been  r^^olarly  granted  by  the  respec- 
tive bishops  of  Ely,  who  were  impropriate  rectors 
of  the  parish,  to  the  vicars  for  the  time  being. 
AU,'Oen,  y.  My  iBUhop),  4  Buss.  102. 

It.  Who  entitled  to  Enforce, 

Bare  Tenant  for  Life.] — The  appellant  in  this 
case  having  claimed  the  renewal  of  a  lease  from 
the  heirs  of  the  covenantor,  pursuant  to  his 
covenant,  they  refused,  alleging  that  the  cove- 
nantee was  a  bare  tenant  for  life.  This  refusal 
is  a  breach  of  covenant,  for  which  an  action  at 


law  will  lie  against  the  representatives  of  the 
covenantor.  Macartney  v.  BlwndelL  2  Bidfrw. 
P.  C.  113. 

Lessee  who  hai  not  eovenanted  to  accept  a 
Benewal.] — Although  a  sub-lease  of  church  lands 
and  tithes,  containing  a  toties  quoties  covenant 
on  the  part  of  the  sub-lessor  to  renew,  does  not 
contain  a  mutual  covenant  on  the  part  of  the* 
sub-lessee  to  accept  a  renewal,  the  latter  is  not 
thereby  prevented  from  filing  a  bill  in  equity  to- 
obtain  a  renewal.  Morgan  v.  Ourley,  1  Ir.  Ch.  B. 
482. 

Person  acquiring  Title  after  Action.]  —  A. 
plaintiff  may  rely  on  a  title  acquired  in  point  of 
form  after  he  filed  the  bill,  if  it  be  not  incon- 
sistent with  his  original  claim,  and  is  capable  - 
of  having  relation  back ;  theiefore,  when  the 
devisee  of  an  insolvent  debtor  filed  a  bill  for 
renewal,  and,  the  objection  being  raised,  after- 
wards procured  himself  to  be  appointed  assignee, 
and  amended  the  bill  stating  that  fact : — Held, 
that  he  could  sustain  the  bill  Doyle  y.  Callow, 
12  Ir.  £q.  B.  241. 

Leaie  obtained  by  Fraud — ^Pnreliaie  for  Yalne.] 
— Where  A.,  the  heir  of  lessee,  having  a  right  to- 
perpetual  renewal,  had  entered  into  an  agreement 
with  B.  respecting  the  independent  lease  of  Ismd. 
held  under  renewable  lease  by  ancestor  of  A.». 
which  independent  lease  B.  had  obtained  from 
landlord  by  fraud  and  circumvention  : — H^,. 
that  heir  of  A.  and  purchasers  for  valuable  con- 
sideration claiming  under  him  were  entitled  in« 
equity  to  benefit  of  agreement  between  B.  and  A., 
and  that  heir  of  landlord  was  entitled  to  benefit 
of  agreement  so  far  as  B.  took  any  interest. 
Butler  V.  Mulrihill,  1  Bligh,  137, 


v.  Wlten  FtUjaied. 

Derogation  from  Grant.] — A  lessee  of  landwlthi 
covenant  for  renewal  obtained  a  renewal  of  the 
lease.    The  new  lease  did  not  contain  the  whole 
of  the  land  demised  by  the  former  lease.    Prior 
to  renewal  the  lessor  had  given  the  government 
a  licence  to  execute  certain  work  by  which  the  - 
land  demised  was  injuriously  affected: — Held, 
that  the   new  lease  was  a   fulfilment  of  the 
covenant  for  renewal,  though  the  subject-matter 
was  not  identical,  and  that  the  right  of  the 
lessee  to  compensation  was  not  affected  by  the 
licence  given  by  the  lessor.    Att,-Oen,  (Strait* 
Settlements)  v.  Wemyse,  67  L.  J.,  P.  C.  62 ;  13- 
App.  Cas.  192 ;  68  L.  T.  368— P.  C. 


vi.  Sjfeeifio  Performanee, ; 

Agreement  afbcted  by  Fraud.] — Equity  will' 
not  decree  a  renewal  claimed  on  an  agreement 
accompanied  with  fraud.     JDavU  y.  Oliter,  I 
Bidgw.  P.  C.  1. 

F.  C,  tenant  for  life  with  a  power  of  leasing, 
for  thirty-one  years,  demises,  in  1749,  for  three 
lives  to  his  attorney.    M.  C,  his  son,  tenant  in 
tail,  four  years  afterwards,  in  consideration  of 
202.,  executes  an  agreement,  which  was  endorsed 
on  the  part  of  the  lease  in  the  attorney's  hands, 
to  confirm  the  demise,  and  renew  for  a  further 
term  of  three  lives  ;  eleven  years  after  this  F.  C. 
dies,  and  the  articles  are  then  registered.    The- 
last  of  the  three  lives  died  in  1817,  and  the- 
representative  of  the  attorney  files  a  bill  for  a- 
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specific  performance  of  the  8on*8  agreement : — 
Heldf  that  the  case  was  too  suspicious  to  come 
within  the  principle  of  specific  performance,  and 
the  length  of  time  elapsed  under  circumstances 
which  did  not  imply  acquiescence.  Bidkeney  y. 
Baggott^  1  Dow  (K.S.)  405. 

Vagneneu  and  TTnoertamty.] — Bill  for  specific 
performance  of  an  agreement  to  renew  a  lease 

•  dismissed  ;  the  agi'eement  being  too  vague  and 
uncertain  to  be  executed  by  the  court.  The 
insolvency  of  the  intended  lessee  is  a  good 
ground  of  objection  to  a  bill  brought  by  him  for 
the  specific  performance  of  a  contract  to  renew 

.  a  lease.    Price  v.  Atsheton^  1  Y.  &  Coll.  441. 

Bill  for  specific  performance  of  a  parol  agree- 
ment to  renew,  plaintiff  having  built  a  house. 
The  only  witness  for  the  plaintiff  proved  an 
agreement  different  from  that  in  the  bill ;  two 

■  defendants    by   answer   stated    an   agreement 
-different   from    both.      In   strictness    the  bill 

•  ought  to  be  dismissed  ;  but  specific  performance 
was  decreed  according  to  the  answers,  with  costs 

.  against  the  plaintiff.  Mortimer  y.  Orchard^  2 
Ves.  J.  242. 

Separate  Coyenants  in  Lease  and   preyioni 
.  Indenture — ^Variation— Alteration  in  Title.] — S., 

•  on  the  5th  January,  1746,  being  tenant  in  fee 
simple  of  lands  in  Tipperary,  executed  an 
indenture,  which  was,  two  days  afterwards, 
registered  under  the  Irish  « Registration  Act. 
The  memorial  represented  that  S.  had,  by  the 
indenture,  demised,  or  agreed  to  demise,  these 
lands  to  C.,  for  three  lives  therein  named,  with 
'*  a  clauBe  of  renewal  after  the  expiration  of  said 
lives  thereinbefore  mentioned,"  provided  that  C, 
his  heirs,  &c.,  should,  "  within  six  months  from 
the  death  of  the  last  of  said  three  lives, 
nominate  such  life  or  lives  as  he  would  have 
inserted,"  and  pay  all  rent,  and  "the  sum  of 
\\l.  Is.  6d.  for  adding  or  renewing  such  life  or 
lives  for  ever."    The  memorial  was  signed  by 

•  C.  alone,  and  he  registered  it.  In  February,  1760, 
S.  executed  a  settlement  in  contemplation  of 
marriage,  by  which  he  made  himself  tenant  for 
life  only  in  the  estate  comprised  in  the  indenture 
of  1746.  In  March,  1750,  he  executed  a  lease 
to  C,  in  which  the  indenture  of  1746  was 
recited,  and  in  consequence  of  some  changes  in 
the  lands  a  change  was  made  in  the  rent.  The 
lease  recited  the  indenture  as  a  demise  to  C. 
for  three  lives,  and  the  longest  liver  of  them, 
with  a  covenant  to  "  renew  the  same  for  ever, 
on  payment  of  IIZ.  7s.  Qd.  for  renewing  the 
8ame  on  the  fall  of  every  life,  within  six 
months  next  after  the  fall  of  each  life."  The 
habendum  in  the  lease  was  for  the  same  three 
lives ;  and  3.  covenanted  that  "  upon  the  death 

-  or  failure  of  the  aforesaid  life  or  lives,  or  any  or 
cither  of  them"  (naming  them),  and  upon  C, 
his  heirs,  &c.,  paying  "the  sum  of  III.  7s.  6d. 
above  the  annual  rent,  within  the  space  of  six 
calendar  months,  and  immediately  after  the 
death  or  failure  of  such  life,"  and  on  nomination, 
&c.,  "  S.  and  his  heirs,"  &c.,  would  add  the  life 
so  nominated  ;  "  and  so  in  like  manner  from  time 
t6  time  successively  for  ever  thereafter  on  the 
failure  of  every  other  several  life  or  lives  in  the 
said  lease,  or  thereafter  to  be  nominated."  Re- 
newals had,  from  time  to  time,  been  made  by  the 
successors  of  S.  in  the  estate,  sometimes  after 
proceedings  in  chancery  to  compel  the  same, 

■  sometimes  without  such  proceedings  ;  but  in 
-1845,  G.,  the  descendant  of  S.,  having  absolutely 


refused  to  renew,  a  bill  was  filed  against  him 
by  B.,  who  had  become  possessed  of  C.'s  lease. 
The  biU  prayed  for  a  renewal  according  to  the 
lease,  which  B.  alleged  to  have  been  made  in 
conformity  with  and  under  the  obligation  of 
the  indenture  of  1746.  This  indenture  could 
not  be  produced,  but  the  memorial  was  tenderal 
and  received  in  evidence.  The  defendant  alleged 
that  the  lease  was  ineffectual  to  bind  the 
inheritance,  as  it  was  made  by  a  person  who  was, 
at  the  moment  of  executing  it,  only  tenant  for 
life,  and  he  contended  that  there  was  no  legal 
evidence  of  the  indenture  of  1746.  He  also 
relied  on  the  difference  between  the  terms  of 
renewal  contained  in  the  indenture  and  tho6-3 
contained  in  the  lease : — Held,  that  the  plaintiff 
was  entitled  to  the  renewal  as  prayed ;  that  the 
memorial  was  properly  admitted  as  secondary 
evidence  of  the  indenture ;  that  that  indenture 
was  to  be  treated  as  an  original  lease,  containing 
a  covenant,  under  the  obligation  of  which  the 
lease  of  1750  was  executed ;  that  the  obligation 
entered  into  in  1746  being  by  the  tenant  in  fee 
simple,  his  performance  of  it  in  1750  was  valid, 
although  he  was  then  only  tenant  for  life ;  and 
that  the  acts  of  the  successive  tenants  of  the 
estate,  though  not  evidence  to  prove  the 
existence  of  the  covenant,  became,  when  the 
covenant  had  been  otherwise  proved,  evidence 
of  the  construction  which  the  parties  interested 
had  put  upon  it.  Sadlier  v.  Biggs^  4  H.  L.  Cas.  435. 
Upon  one  of  the  occasions  of  renewal,  the 
tenant  for  life  against  whom  a  bill  had  been 
filed  was  an  in&jut.  The  CJourt  of  Chancery 
in  Ireland  ordered  his  guardian  to  execute  a 
lease  in  conformity  with  the  covenant  contained 
in  the  deed  of  January,  1746.  Semble,  that 
order  was  authorised  by  the  Irish  statute,  15 
Anne,  c.  8.    lb. 

Laohes.] — ^Where  the  lessor  in  a  lease  of  church 
lands,  with  a  toties  quoties  covenant  for  renewal, 
was,  as  the  court  hedd  upon  the  construction  of 
the  lease,  entitled  to  enforce  the  taking  out  of  a 
renewal  from  the  tenant,  but  had  neglected  for  a 
period  of  twenty-five  years  to  do  so,  and  per- 
mitted the  tenant  to  deal  with  the  holding  as  an 
ordinary  tenancy  from  year  to  year : — ^Held,  thai 
the  lessor  had  so  dealt  with  the  property  as 
reasonably  to  lead  the  tenant  to  believe  that  the 
covenant  for  renewal  was  at  an  end ;  and  that 
therefore  the^covenant  should  not  be  enforced  in 
a  court  of  equity.  PUson  v.  Spratt^  25  L.  IL, 
Ir.  5. 

Covenant  for  perpetual  renewal.  Specific  per- 
formance refused  under  circumstances,  of  laches, 
and  alteration  of  the  property,  so  that  it  could 
not  be  enjoyed  according  to  the  stipulations. 
London  CUy  v.  Mtford,  14  Ves.  42  ;  9  R.  R.  234. 

Promise  by  Letter — ^Paet  consideration.] — A 

promise,  by  letter,  to  renew  a  lease  in  considera- 
tion of  money  already  laid  out  by  the  tenant,  is 
nudum  pactum,  and  no  specific  performance  will 
be  decreed;  nor  is  it  varied  by  money  having 
been  laid  out  afterwards.  Bohertson  v.  St,  Johu, 
2  Bro.  C.  C.  140. 

•      • 

Absence  of  Consideration — ^Mistake.] — Bill  for 
a  specific  performance  of  a  covenant  for  renewal 
dismissed,  it  being  either  a  covenant  for  per):>etual 
renewal,  and  if  so,  obtained  without  considera- 
tion from  the  lessor,  or  else  inserted  by  mistake  ; 
but  there  being  no  proof  of  its  having  been 
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impibperlj  obtained,  a  cross  bill,  to  have 
it  declared  void,  was  dismissed  with  costs. 
BedthatD  t.  Bedford  Level  Ootemors,  1  Eden, 
346. 

Condition  for.] — ^Where  there  is  a  lease  with  a 
covenant  for  renewal,  the  landlord  cannot  insist 
that  the  tenant  shall  pay  collateral  debts  as  a 
condition  for  granting  a  renewal  Fitzgerald  v. 
Carew^  1  Ir.  ]^.  B.  346. 

Unilateral  CoTonant— Votioo  by  Lettee.!— A 

tenant  of  certain  premises  held  them  nnaer  a 
lease  containing  a  covenant  for  renewal  upon 
notice  being  given  by  the  tenant  six  months 
before  the  expiration  of  Ihs  term.  The  tenant 
duly  served  this  notice  on  the  landlord,  and  the 
original  term  expired.  The  tenant  refused  to 
take  out  a  renewal,  but  continued  in  possession  : 
— Held,  that  upon  service  of  the  notice,  the 
covenant  to  renew  ceased  to  be  merely  unilateral, 
and  could  be  enforced  in  an  action  for  specific 
pci-formance.  The  fact  that  the  landlord  did  not 
commence  the  action  for  fifteen  months  after  the 
expiration  of  the  lease  under  the  circumstances 
did  not  constitute  laches.  Datcsou  v.  Ze^fper^  29 
L.  B.,  Ir.  211. 

Ixiformal  Notice  of  Intention  to  renew.] — A 
lease  of  household  property  was  granted  in  the 
year  1818  to  the  trustees  of  an  insurance  com- 
pany for  twenty-one  years  at  a  rent  of  lOOZ., 
with  a  covenant  that  the  lessor,  his  heirs  or 
assigns,  would  from  time  to  time,  at  any  time 
before  the  expiration  of  the  term,  and  also  before 
the  expiration  of  every  succeeding  term  to  be 
.granted  by  every  future  or  renewed  lease  when- 
ever required  by  the  lessees  or  the  persons 
interested  in  the  term,  or  any  succeeding  term, 
And  upon  payment  of  a  fine  or  premium  of 
1,0002.,  grant  a  renewed  lease  for  twenty-one 
years,  and  in  every  such  new  lease  there  should 
be  a  similar  covenant  for  renewal  at  or  before 
the  end  of  every  twenty-one  years,  it  being  the 
intention  of  the  parties  that  this  lease  should  be 
renewable  for  ever  at  the  option  of  the  lessees, 
their  executors,  administrators,  or  assigns ;  and 
there  was  a  covenant  by  the  lessees  that  in  case 
the  option  to  renew  was  not  exercised  they 
would,  before  the  expiration  of  the  term,  rebuild 
•or  reinstate  the  buildings  and  premises  as  a 
dwelling-house.  There  were  two  renewals  of 
the  lease,  one  in  1839  and  one  in  1860,  which 
last  lease  expired  on  the  24th  of  June,  1881. 
The  persons  then  entitled  under  the  original 
lessor  were  6.  S.,  who  was  tenant  -  for  life  of  a 
moiety  of  the  property,  and  three  trustees,  of 
whom  6.  S.  was  one,  of  the  entirety  subject  to 
the  life  interest.  Under  arrangements  made  by 
the  insurance  company  this  lease  with  other  pro- 
perty was  vested  in  five  trustees  upon  trust  to 
indemnify  a  certain  class  of  stockholders  and 
subject  thereto  for  the  company.  One  H.  was 
secretary  to  these  trustees  and  also  to  the  com- 
pany, and  it  was  his  duty  to  attend  to  the 
renewal  of  the  lease.  On  the  23rd  of  June,  1881, 
O.  S.  gave  notice  to  H.  that  the  lease  would 
-expire  on  the  following  day.  H.  answered  that 
the  directors  of  the  company  "  would  of  course 
renew  the  lease."  Subsequently  renewal  was 
refused : — Held,  in  an  action  for  specific  per- 
formance, that  it  was  not  necessary  for  the  lessees 
to  pay  the  fine  of  1,0002.,  or  execute  a  new  lease, 
before  the  expiration  of  the  term,  but  that  it  was 
jiecessary  that  notice  of  an  intention  to  renew 


should  be  given  before  the  end  of  the  term  ;  and 
that  the  informal  notice  by  H.  to  G.  S.  was 
sufficient.  Specific  performance  decreed,  with 
payment  of  the  premium  and  interest  at  6/.  per 
cent,  from  the  end  of  the  prior  lease.  MehvUom 
V.  Smith,  52  L.  J.,  Ch.  191 ;  22  Oh.  D.  640 ;  47 
L.  T.  660  ;  31  W.  B.  471. 

Power  of  Leasing — Sanction  of  Court — **  Best 
Bent."] — A  covenant  for  renewal  in  a  lease 
executed  by  a  lessor  under  a  power  of  g^nting 
leases  in  possession  at  the  best  rent  ^  good,  and 
may  be  enforced  against  the  lessor,  provided  that^ 
at  the  time  for  its  performance,  the  new  lease 
reserves  the  best  rent  that  can  then  be  obtained, 
and  contains  only  stipulations  then  authorised 
by  the  power.  But  if  at  the  time  when  peif  orm- 
ance  of  the  covenant  is  claimed,  the  stipulated 
rent  is  not  the  best  rent,  the  lessee  is  not  entitled 
either  to  specific  performance  or  damages,  even 
though  the  original  lease  had  been  sanctioned  by 
the  court  in  the  presence  of  all  the  beneficiaries. 
Gas  Light  and  Cohe  Co.  v.  Ihwee,  66  L.  J.,  Ch. 
889  ;  35  Ch.  D.  619  ;  66  L.  T.  602. 

A  private  act  of  1828,  relating  to  a  testator's 
real  estate,  empowered  his  trustees  to  grant 
building  leases  in  possession  not  exceeding 
seventy-five  years  at  "the  best  yearly  rent." 
In  1860,  under  an  order  in  certain  suits  relating 
to  the  estate,  the  surviving  trustee,  in  pursuance 
of  the  power  and  with  the  approval  of  the  judge 
(some  of  the  ccstuis  que  trust  being  also  before  t£e 
court,  and  others  being  represented  by  trustees) 
demised  certain  copyhold  land  to  a  gas  company 
(then  in  occupation  under  an  agreement  for  the 
lease,  which  agreement  had  also  been  sanctioned 
by  the  court)  for  thirty  years  at  the  yearly  rent 
of  302.,  the  lessor  covenanting  to  renew  at  the 
end  of  the  term  for  a  similar  term  at  the  like 
rent,  if  the  lessees  previously  signified  their 
desire  for  renewal  by  notice  in  writing  delivered 
to  the  lessor,  **  his  heirs  or  assigns,  or  left  at  his 
or  their  usual  place  or  places  of  abode."  The 
lessor  had  obtained  from  the  lord  of  the  manor 
of  which  the  copyhold  land  was  held  a  licence  to 
grant  leases  covering  fifty-one  years  from  the 
date  of  the  lease.  Under  the  agreement  for  the 
lease  and  before  the  lease  was  executed,  the 
company  spent  a  considerable  sum  in  erecting  a 
large  purifying-house  on  the  land.  Before  3ie 
expiration  of  the  lease  the  solicitors  to  a  new 
gas  company,  the  successors  to  the  original 
lessees,  gave  notice  in  writing  to  the  solicitors  to 
the  then  trustees,  the  original  lessor  having  died, 
of  the  lessees'  desire  for  renewal,  but  the  lessors 
declined  to  renew  on  the  grounds  (amongst 
others)  that,  as  the  fact  was,  the  value  of  the 
property  had  very  largely  increased,  that  the 
original  rent  vras  therefore  not  now  "the  best 
yearly  rent^"  and  that  the  covezLant  for  renewal 
was  not  authorised  by  the  power.  In  an  action 
by  the  company  against  the  present  trustees  and 
their  cestuis  que  trust  claiming  specific  perform- 
ance of  the  covenant  or  damages: — Held,  (1) 
that  the  covenant  was  not  ultra  vires ;  but  (2) 
that  specific  performance  of  it  could  not  be 
enforced,  as  the  original  rent  was  not  now  the 
best  rent ;  (3)  that  the  act  12  k,  13  Vict,  c  26, 
enabling  the  court  to  remedy  defects  in  leases  in 
certain  cases,  did  not  apply  to  the  present  case, 
there  having  been  no  "  mistake  or  inadvertence  " 
on  the  part  of  the  lessor,  nor  "  ignorance  of  title 
on  the  part  of  the  lessees  ";  and  (4)  that  on  the 
doctrine  of  Bain  v.  FotJurgill  (L.  B.  7  H,  L. 
168),  the  lessees  could  not  recover  damages  fora 
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breach  of  covenant  arising  from  infirmity  of  title. 
Qosere,  whether  giving  notice  for  renewal  to  the 
lessor's  solicitors  was  a  proper  compliance  with 
the  terms  of  the  lease  as  to  notice.    lb. 

Person  out  of  Jnrisdiction.] — Courts  of  equity 
in  Ireland  have  no  power  to  direct  the  Master  to 
execute  a  renewal  of  a  lease  in  the  name  of  a 
person  out  of  the  jurisdiction.  The  5  &  6  WilL 
4,  c.  ]  7,  omits,  by  an  oversight,  it  would  appear, 
to  extend  to  Ireland  the  provisions  of  the 
18th  section  of  the  1  Will.  4,  c.  65,  which 
gives  the  court  power  to  order  renewals  to  be  | 
executed  under  these  circumstances.  Priuvlx  v.  | 
Mackeseyj  Sau.  &  Sc.  206.    But  see  id.  208,  n. 

Against  Charity.] — Bill  to  compel  an  hospital 
to  renew  a  lease  dismissed.  Somerville  v.  Cliap' 
mafij  1  Bro.  C.  C.  61. 

BiU  to  enforce  a  claim  of  perpetual  renewal 
upon  usage,  sanctioned  by  decrees,  and  upon 
expenditure,  dismissed ;  as  not  supported  by 
the  custom  of  the  country,  or  contract,  not 
within  the  powers  of  the  lessor,  a  charitable 
foundation ;  nor  according  to  the  true  con- 
struction of  the  decrees.  Watson  v.  Hemwyorth 
Hwtpital  Master,  14  Ves.  324. 

A  decree  having  been  made  for  granting  a 
lease  of  charity  l^d  to  J.  (who  had  been  at 
great  expense  in  recovering  those  lands)  for 
ninety-nine  years;  if  three  lives  lived  so 
long,  at  the  rent  of  one-third  of  the  then 
improved  value,  and  to  be  perpetually  payable 
without  fine;  it  was  now  decreed  the  lease 
should  be  renewed  toties  quoties  without  fine, 
but  the  rent  not  to  be  computed  according  to 
the  value  of  the  land  at  the  time  of  the  first 
decree,  but  as  it  should  be  when  the  lease  should 
from  time  to  time  be  renewed.  Att.-Oen.  v. 
Smith,  2  Vem.  746. 

Decree  against  a  corporation  to  grant  a  new 
lease  according  to  a  covenant  for  perpetual 
renewal,  though  the  whole  of  the  reserved  rent 
has  been  for  many  years  applied  uniformly  to 
one  charitable  purpose.  Oozna  v.  €hrantham 
(^Aldermen),  8  Buss.  261. 

Befendaat  to  Suit.] — ^In  a  suit  for  the  renewal 
of  a  lease,  a  person  entitled  to  a  portion  of  the 
interest  sought  to  be  renewed  may  be  made  a 
defendant.  Butler  v.  Porturlington  (^Lord\  1 
Con.  &  L.  1 ;  1  Dr.  &  War.  20  ;  4  Ir.  Eq.  R.  1. 


b.  Forfeiture  of  Biffht  to. 

Nonpayment  of  Sent.] — Upon  a  lease  for 
lives,  with  covenant  for  perpetual  renewal,  more 
than  one  year's  rent  being  due,  judgment  in 
ejectment  was  obtained,  and  an  habere  executed  ; 
but  an  arrangement  was  come  to,  whereby 
certain  bills,  at  three  months,  drawn  by  the 
tenant^  were  received,  by  the  direction  of  the 
Master,  on  the  part  of  ijie  landloi-d,  who  was  a 
minor  and  ward  of  court,  in  payment  of  the 
rent,  with  a  promise,  that  if  the  bills  were  not 
p^id  then  the  forfeiture  was  to  be  complete. 
The  bills  were  not  paid  : — Held,  that  the  arrange- 
ment so  made  was  binding,  and  that  if  the  bills 
had  been  paid  when  due  the  plaintifE  would 
have  been  entitled  to  relief;  but— Held,  also, 
that  in  consequence  of  the  bills  not  having  been 
60  paid  the  court  had  no  power  to  decree  r«iemp- 
\ion.    Mulloy  v.  Qoff,  1  Ir.  Ch.  R.  27. 

Permissive  waste  of  a  mansion  on  the  part  of 


the  tenant  is  not  a  sufficient  ground  for  refusing 
a  renewal.    Ih, 

A.  being  seised  of  lands  under  a  lease  for  three- 
lives,  renewable  for  ever,  demised  for  the  same 
lives  to  B.,  with  a  covenant  for  perpetual 
renewal.  No  renewal  fine  was  payable,  and 
therefore  the  case  was  not  within  the  Tenantry 
Act.  The-covenant  was,  to  renew  upon  payment 
of  all  arrears  of  rent,  within  twelve  months  after 
the  death  of  any  cestui  que  vie  nominated  in  the 
lease  or  future  renewals  ;  and  the  lease  contained 
a  proviso  that  the  lives  to  be  nominated  by  B. 
should  be  the  same  inserted  in  the  renewal » 
which  A.  himself  should  obtain,  and  a  covenant 
by  A.  to  keep  his  lease  renewed,  and  give  notice 
to  B.  within  throe  months  of  each  renewal,  U> 
the  end  that  B.  might  then  apply  to  A.  for  such 
renewal,  at  any  time  within  tnree  months  after 
such  notice  ;  and  that  A.  would,  thereupon,  upon, 
payment  of  all  arrears  of  rent,  renew  to  her  ; 
provided  that  if  B.  did  not  pay  all  arrears 
within  twelve  months  after  the  death  of  the 
nominee  for  the  time  being,  the  covenant  should 
be  void.  Two  of  the  cestui  qui  vies  died  in  179^ 
and  1811,  and  there  was  not  a  year's  arrears  of 
rent  due  after  either  of  their  deaths  ;  nor  did  A. 
then  obtain  any  renewal  to  himself.  Very  laige 
arrears  of  rent  were  afterwards  suffered  to  accrue. 
In  1828  A.  obtained  a  renewal ;  there  were  then 
six  years'  rent  due,  but  all  arreara  were  paid,  and 
a  renewal  demanded  by  B.'s  representatives- 
within  twelve  months  after  that : — Held,  that 
the  covenant  to  renew  was  not  forfeited  under 
those  circumstances,  and  that  the  mere  neglect 
to  pay  his  rent,  although  gross,  would  not  dis- 
entitle the  tenant  to  relief  in  equity,  and  a 
renewal  was  accordingly  decreed.  Fitzgerald 
V.  O'Connell,  6  Ir.  Eq.  R.  455  ;  IJo.  &  Lat.  134. 

Semble,  a  case  where  nonpayment  of  rent  is- 
not  per  se  such  fraudulent  conduct  on  the  part 
of  the  tenant  as  will  disentitle  him  to  a  renewaL 
McDonnell  v.  Burnett,  4  Ir.  £q.  R.  216. 


Nonpayment  of  Tine.] — ^Where  the  assignor 
of  a  lessor  of  a  lease  for  lives,  renewable  for  ever 
on  payment  of  a  fine  certain,  gave  notice  to  pay 
the  renewal  fines,  and  of  breach  of  covenants  by 
encroachment,  &c.,  upon  the  latter  of  which  a 
long  correspondence  took  place,  it  appearing' 
that  the  tenant  was  always  willing  to  pay  the 
fines,  although  no  tender  had  been  made : — 
Held,  that  the  neglect  to  pay  them  for  three 
years  was  not,  under  the  circumstances,  unreason- 
able ;  and  that  the  tenant  was  entitled  to  a 
renewal,  reserving  the  rights  of  the  lessors  as  to< 
the  collateral  matters.  Trawb  v.  Dwyer^  1  Dow 
(N.8.)  125  ;  2  Bligh  (N.a)  11. 

Lease  for  lives  of  lands  in  Ireland,  renewable 
for  ever,  is  not  absolutely  forfeited  by  extinction* 
of  all  the  lives,  and  neglect  to  pay  fines  for 
renewal,  even  after  notice  from  the  lessor ;  under 
the  particular  circumstances  of  case  renewal 
enforced.    Butler  v.  Midvihill,  1  Bligh,  137. 

A.,  holding  by  lease  for  lives  renewable  for 
ever,  demist  to  B.  for  a  like  tenure ;  and  B»^ 
covenants  to  renew  his  lease  and  pay  the  fines. 
In  1810  a  life  dropped,  which  was  the  last 
surviving  life  of  A.'s  lease,  and  one  of  the  lives 
of  B.'s  lease.  In  February,  1818,  A.  renewed  hie- 
lease,  and  in  July  following  he  called  on  B.  to 
renew  his  lease,  and  to  pay  a  renewal  fine  and 
interest,  and  a  septennial  fine.  B.  refused  to  pay 
the  septennial  fine  or  interest,  and  took  no- 
further  step  until  1823: — Held,  that  the  sep- 
tennial fine  was  properly  demandable,  and  thab 
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B.*s  right  was  barred.    Sunt  t.  SayerSy  Hayes, 
590. 

A.  being  entitled  to  certain  premises  under  a 
bishop's  lease  by  indenture  of  lease  demised  the 
said  premises  to  C,  to  hold  for  the  term  of  twenty 

Ssars,  with  a  totles  quoties  covenant  for  renewaL 
7  the  said  lease  it  was  provided,  that  if  the 
said  C,  &c.,  did  not  pay  or  cause  to  be  paid  unto 
the  said  A.,  &;c.,  within  the  spaoe  of  three 
months  after  the  said  A.  should  obtain  a  renewal 
of  his  lease,  and  after  notice  thereof  should  have 
been  given  to  the  said  C,  the  proportionable 
part  of  the  renewal  fine,  and  the  costs  and 
expenses  attending  the  said  renewal  of  such 
head  lease,  that  then  and  thenceforth  the  said 
C,  &c.,  should  be  for  ever  after  barred  from  any 
right  of  renewal,  and  that  the  said  A.  might 
refuse  to  grant  the  same.  On  a  bill  filed  by  the 
personal  representative  of  C,  kc^  for  a  renewal : 
—Held,  that  as  the  notice  was  one  of  facts  pecu- 
liarly within  the  landlord*sknowledge,  the  service 
of  such  a  notice  must  be  clearly  proved,  so  as  to 
satisfy  the  court  of  the  intention  of  the  landlord 
to  insist  on  the  forfeiture ;  and  that  although 
there  was  a  strong  suspicion  that  the  notice  cUd 
reach  the  teuant,  yet  that  a  court  of  equity 
ooold  not  work  out  a  forfeiture  of  a  tenant*8 
right  of  renewal  on  a  mere  suspicion*  Zawless 
V.  Cfrogem,  1  Dr.  &  Wal.  63. 

Lease  to  A  for  a  term  of  years,  at  a  yearly 
rent,  and  under  and  subject  to  the  payment,  at 
stipulated  periods  during  the  term,  of  certain 
sums  of  money  in  the  nature  of  fines,  with  a 
covenant  on  the  part  of  the  lessor,  at  the  end  of 
the  term,  on  due  and  punctual  payment  being 
made  of  the  rent  and  gross  sums  or  fines,  at  the 
times  appointed  for  payment  thereof,  to  grant  a 
further  or  renewed  lease.  A  assigned  to  B.  a 
part  of  the  premises,  for  the  same  term  and 
int^est  as  A  himself  took  under  the  lease, 
subject  to  the  payment  of  a  proportional  part  of 
the  rent  and  gross  sums  or  fines  (the  amount  of 
the  proportion  was  not  specified).  C.  afterwards 
pnr&ased  of  the  lessor  the  reversion  of  the 
premises  expectant  on  the  lease  to  A,  and  sub- 
sequently to  acquiring  the  reversion,  purchased 
A.  s  interest  in  all  the  premises  demised  to  A  by 
the  lease,  and  not  assigned  by  him  to  B.  After 
this  purchase  by  C,  one  of  the  gross  sums  or 
fines  became  due,  but  was  not  paid,  and  no  pro- 
portion of  it  was  demanded  by  G.  from  or  was 
paid  by  B. : — Held,  that  the  double  character 
filled  by  A.  relieved  B.  from  the  strict  perform- 
ance of  the  covenant,  and  that  the  nonpayment 
by  B.  of  the  proportion  of  the  gross  sum  or  fine 
was  not,  under  the  circumstances,  a  refusal  to 
pay,  or  such-  a  breach  of  the  covenant  as  to 
deprive  B.  of  his  claim  to  a  renewed  lease  of  the 
property  assigned  to  him,  and  a  demurrer  for 
want  of  equity  was  overruled.  Statham  v. 
Liverpool  Ihek  £b.,  8  Y  &;  J.  565. 

Where  A,  holding  under  a  lease  for  lives 
renewable  for  ever,  containing  a  covenant  that 
he  should  within  three  months  after  the  fall  of 
each  life  give  notice  thereof  in  writing  to  his 
landlord,  and  within  six  months  pay  the  renewal 
fine  of  401.  12«.  ed.  on  the  fall  *of  each  life, 
demised  to  B.  at  an  Increased  rent  for  the  same 
term  and  with  a  similar  covenant  to  pay  the 
same  renewal  fine  : — Held,  that  it  was  not  suffi- 
cient for  A.  in  order  to  work  a  forfeiture  of  B.'s 
interest,  to  shew,  that  in  a  conversation  about 
the  renewal  after  the  falling  of  the  lives,  B. 
objected  to  pay  the  renewal  fines  until  A  should 
first  procure  a  renewal  from  his  head  landlord, 
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but  there  should  have  been  a  distinct  demand 
made  upon  B.,  calling  upon  him  to  pay  the  fines. 
Semble,  also,  that  where  there  are  joint  tenants, 
a  demand  made  upon  one  only  wiU  not  be  suffi- 
cient to  work  a  forfeiture  of  the  interest,  JohM 
V.  AmutroTtg,  LL  &  G.  t.  Plunk.  392. 

The  mere  non-payment  itself  of  the  fine  for 
renewal  of  lease  does  not  constitute  fraud,  unless 
the  party  has  reason  to  know  that  the  event 
on  which  he  was  bound  to  pay  has  taken 
place.    lb. 

In  a  suit  for  a  renewal,  it  appeared  that  in 
July,  1821,  the  landlord,  upon  the  death  of  one 
of  the  cestui  que  vies,  the  other  two  being  still  in 
esse,  served  the  tenant  with  a  copy  of  a  printed 
notice,  not  addressed  to  him  in  particuUr,  but 
to  all  his  tenants  generally,  calling  on  them, 
before  the  10th  of  August,  to  shew  their  right  to 
a  renewal,  and  to  pay  their  rents  and  renewal 
fines,  and  to  have   their  renewals  completed, 
otherwise  that  he  would  decline  to  renew.    The 
tenant  thereupon  entered  into  a  communication 
with  the  solicitor  of  the  landlord,  as  to  the 
renewal  of  his  lease,  and  in  January,  1822,  a 
draft  of  renewal  was  served  by  his  solicitor  upon 
the  solicitor  of  the  landlord,  for  his  approval. 
The  case  made  by  the  bill  was,  that  the  solicitor 
for  the  landlord  stated  that  he  had  not  then 
obtained  a  renewal  to  himself,  and  that  the 
renewals  would  be  executed  as  soon  as  he  obtained 
such  renewal ;  that  the  solicitor  of  the  landlord 
did  not  take  any  steps  to  have  the  renewals 
executed,  but  kept  the  drafts  in  his  possession ; 
and  that  since  that  time  no  further  application 
had  been  made  by  or  on  behalf  of  the  landlord 
to  the  tenant,  to  take  out  the  renewal ;  but  that 
matters  remained  in  that  state  until  1830,  when 
the  tenant  tendered  the  fine.    The  case,  as  it 
appeared  on  the  evidence  for  the  plaintiff,  and 
as  relied  upon  by  him  at  the  bar,  was,  that  the 
landlord*s  solicitor  claimed  the  right  of   pre- 
paring the  renewals,  and  undertook  to  prepare 
them,  but  did  not ;  and  that  the  solicitor  for  the 
tenant,  at  various  times  between  1822  and  1830, 
made  repeated  applications  to  the  solicitor  of 
the  landlord  for  the  renewal,  but  unsuccessfully. 
It  was  proved  that  the  landlord  had  obtained  a 
renewal  of  his  lease  before  he  served  the  notice 
of  July  on  the  tenant,  and  that  his  land  agent 
made  frequent  verbal  applications  to  the  tenant 
in  the  years  1821  and  1822,  to  take  out  his 
renewal,  which  the  tenant  declined  to  do,  on  the 
ground  that  he  was  not  bound  so  to  do.    The 
bill  was  dismissed  with  costs.    CuUen  v.  Leonard, 
5  Jr.  Eq.  R.  134. 

The  substantive  duty  of  the  tenant  is  the  pay- 
ment of  the  fine ;  and  to  this  extent  the  furnish- 
ing of  the  draft  of  the  renewal  is  available  to 
him,  that  if  he  furnishes  it  bonft  fide,  to  enable 
him  to  fulfil  the  essential  obligation  of  paying 
the  fine,  a  delay  in  returning  it  will  prevent  the 
time  running  against  him,  so  long  as  that  delay 
occurs  by  the  default  of  the  landlord,  but  it  wiU 
not  exempt  the  tenant  for  any  length  of  time 
from  looking  after  his  renewaL    lb. 

Breach  of  CoTenant/j — ^A.  granted  a  lease  for 
twenty-one  years  to  B.,  with  a  proviso  deter* 
mining  the  lease,  and  giving  A.  a  right  of  re-entry, 
on  non-performance  of  any  of  the  covenants  in 
the  lease,  and  A.  covenanted  that,  at  the  end  of 
the  term,  if  it  should  not  be  sooner  determined 
by  B.'s  acts  or  defaults,  he  would  grant  to  B.  a 
lease  for  a  further  term  of  fourteen  years.  B. 
paid  all  his  rent,  and  continued  in  possession 
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after  the  term  had  expired.  A.  then  brought  an 
ejectment  against  him  for  breaches  of  covenant 
during  the  term.  B.  filed  a  bill  for  a  specific 
performance  of  the  covenant  to  renew,  and  for 
an  injunction  to  restrain  the  action.  A.,  in  his 
answer,  set  up  the  breaches  of  covenant,  and 
denied  having  had  notice  of  them  till  after  the 
end  of  the  term.  Motion  for  the  injunction 
refused.    Thompion  v.  Chiyon,  5  Sim.  65. 

Under  a  covenant  to  renew  a  lease,  there  being 
no  clause  of  re-entry,  the  lessor  cannot  refuse  to 
renew  upon  the  ground  of  breach  of  covenant 
unless  there  has  been  a  gross  breach.  Semble, 
the  breach  must  not  only  be  gross  but  wilful. 
Mare  v.  Burge$,  5  W.  B.  685. 

T.,  tenant  under  a  lease  for  nineteen  years, 
perpetually  renewable  on  twelve  months*  notice 
before  the  expiration  of  each  term,  instituted  a 
suit  to  compelLi.,  the  landlord,  to  renew  from  1842 
to  1861.  In  defence  L.  pleaded  that  the  lease  had 
been  forfeited  for  breach  of  covenants.  The 
suit,  however,  was  allowed  to  stand  still,  and 
the  parties  then  began  to  negotiate  about  a 
draft  of  a  renewal,  L.  proposing  alterations  and 
threatening,  if  they  were  not  accepted,  he  would 
insist  on  his  original  defence  of  forfeiture. 
Fending  these  negotiations,  and  f^e  delay  not 
being  caused  by  T.,  the  time  arrived  for  T.  giving 
notice  of  renewal  of  another  term,  from  1861  to 
1880,  which  T.  did  not  give :— Held,  that  while 
the  lis  pendens  as  to  the  existence  of  the  former 
lease  existed,  T.  was  excused  from  making  demand 
for  a  further  renewal,  it  being  inequitable  in  L. 
to  insist  on  compliance  with  a  covenant  of  which 
he  denied  the  existence.  HwUer  v.  Hopetoun 
(fijrO,  13  L.  T.  130. 

A  lease  to  two  tenants  contained  a  proviso  for 
re-entry  in  case  the  tenants,  or  either  of  them, 
should  become  bankrupt,  or  assign  the  premises 
without  the  landlord's  consent,  or  shonld  not 
observe  and  perform  all  the  covenants  and  agree- 
ments on  their  part  to  be  observed  and  performed ; 
also,  joiut  and  several  covenants  by  the  lessees 
to  keep  the  interior  of  the  premises  in  repair, 
and  a  covenant  by  the  lessor  that  he  would,  at 
the  expiration  of  the  term,  in  case  the  covenants 
and  agreements  on  the  texiants'  part  should  have 
been  duly  observed  and  performed,  upon  notice, 
grant  to  the  tenants,  their  executors  or  adminis- 
trators, a  new  lease  for  a  further  term.  One  of 
the  tenants  assigned  his  interest  to  the  other 
without  the  consent  of  the  landlord,  and  after- 
wards became  bankrupt,  and  the  landlord  from 
that  time  accepted  the  rent  from  the  other  tenant 
alone.  At  the  expiration  of  the  lease  the  remain- 
ing tenant — the  premises  being  slightly  out  of 
repair — gave  notice  to  the  landlord  that  he 
required  a  new  lease  to  be  granted  to  himself 
alone : — Held,  first,  that  the  keeping  the  premises 
in  repair  was  a  condition  precedent  which  must 
be  strictly  performed  before  the  renewal  could 
be  called  for.  Finch  v.  Underwood^  45  L.  J., 
Ch.  522  ;  2  Ch.  D.  310  ;  34  L.  T.  779  ;  24  W.  R. 
657. 

Held,  secondly,  that  although  the  landlord 
had  waived  the  forfeiture  by  acceptance  of  rent 
after  the  assignment,  he  could  not  be  compelled 
to  grant  a  renewal  to  one  only  of  the  lessees  so 
long  as  the  other  was  living.    Ih, 

The  lease  of  a  house  contained  a  covenant  by 
the  lessee  to  pay  the  rent  and  keep  Uie  premises 
in  repair,  and  to  paint  the  outside  and  inside  at 
certain  fixed  periods  ;  and  the  lessor  covenanted 
that  the  lessee  should  be  entitled,  on  giving  six 
months*  notice  before  the  end  of  the  term,  to 


have  a  further  lease  for  twenty-one  years  "  upon 
paying  the  rent  and  performing  and  observing 
the  covenants  "  in  his  lease.  The  lessee  applied 
for  a  renewal  of  his  lease,  but  the  lessor  refused 
to  grant  such  renewal,  on  the  ground  that  the 
covenants  had  not  been  fulfilled  either  at  the 
date  of  the  six  months'  notice  or  at  its  expiration : 
— Held,  that  the  performance  of  the  covenants 
was  a  condition  precedent  to  the  lessee^s  privilege 
of  having  a  renewed  lease,  and  the  requisite 
painting  and  repairs  not  having  been  completed, 
either  when  the  six  months*  notice  was  given  or 
when  it  expired,  the  lessee  was  not  entitled  to 
a  renewal  of  his  lease.  Battin  v.  BidwtU^  18 
Ch.  D.  238  ;  44  L.  T.  742. 

In  a  lease  of  house  property  for  twenty-one 
years,  the  lessee  covenanted  to  pay  the  rent,  keep  ■ 
in  repair,  and  insure,  and  the  landlord  covenanted 
that  he  would,  at  the  expiration  of  the  term 
(provided  all  arrears  of  rent  should  have  been 
p«id,  and  all  the  covenants  should  have  been 
performed  and  kept),  at  the  request  in  writing 
of  the  lessee,  grant  a  new  lease  for  the  further 
term  of  twenty-one  years,  at  the  same  rent  and 
subject  to  the  provisoes  and  agreements  in  the 
lease  contained  (including  the  covenant  for 
renewal),  and  so  from  time  to  time  upon  the 
expiration  of  every  subsequent  term  of  twenty- 
one  years,  provided  such  request  in  writing 
should  be  given  as  aforesaid.  The  lessee  expended 
large  sums  of  money  in  building  houses  on  the 
premises,  and  at  the  expiration  of  the  first 
twenty-one  years  a  new  lease  was  granted  in  the 
same  terms  for  twenty-one  years.  In  both  leases 
there  were  clauses  for  re-entry  on  breach  of  the 
covenants.  Before  the  expiration  of  t^e  second 
term,  the  lessee  gave  notice  in  writing  that  he 
would  require  a  new  lease.  At  that  time  one 
of  the  houses  was  much  out  of  repair,  and  the 
lessee  allowed  it  to  remain  out  of  repair,  on  the 
ground  that  from  communications  with  the  lessor 
it  was  doubtful  whether  a  new  lease  would  be 
granted,  in  consequence  of  an  alleged  forfeiture : 
— Held,  first,  that  the  condition  precedent  to  a 
renewal  was  twofold — request  in  writing  and 
compliance  with  the  covenants ;  and  tliat  the 
double  condition  was  not  confined  to  the  first 
renewal,  but  applied  toties  quoUes.  Job  v. 
BaniMter,  26  L.  J.,  Ch.  125  ;  3  Jur.  (N.B.)  93  ; 
6  W.  R.  177--C.  A.    Affirming  2  Kay  k  J.  374. 

Held,  secondly,  that  the  court  would  not 
interfere  by  injunction  to  prevent  the  lessor 
recovering  possession  in  ejectmenti  the  lessee 
not  having  within  reasonable  time  proceeded 
to  repair.    lb, 

Hdd,  thirdlv,  that  there  is  no  sound  distinc- 
tion between  the  principles  as  to  relieving  against 
forfeiture  in  cases  of  a  covenant,  for  perpetual 
renewal  and  ordinary  cases.    lb. 

By  a  lease  executed  in  1747  a  member  of  the 
Incorporated  Society  demised  to  the  society  a 
piece  of  ground,  and  covenanted  to  renew  the 
lease  for  ever.  The  lease  contained  a  covenant, 
on  the  part  of  the  society,  to  build  and  maintain 
upon  the  demised  premises  a  house  fit  for  the 
"reception  and  education  of  twenty  boys  and 
twenty  girls,  to  be  nominated  by  the  society, 
according  to  the  true  intent  and  meaning  of  their 
charter"  :  and  a  proviso  for  re-entry,  in  case  the 
society  should  not  continue  to  do  sa  Up  to  the 
year  1819  the  society  kept  up  a  female  Protestant 
boarding-school  on  the  premises,  but  after  that 
only  a  day-school,  to  which  Roman  Catholics 
were  admitted.  In  1830  they  demised  the  school- 
room and  land  to  a  person  who  erected  a  new 
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house,  fit  for  a  day-school  merely,  and  used  the 
rest  of  the  premiaes  for  farming  purposes : — 
Held,  that  as  the  charter  of  the  society  gave 
them  pow^r  to  make  by-laws,  those  acts  were 
not  breaches  of  the  covenant  for  renewal  and 
formed  no  ground  for  refusing  a  specific  perform- 
ance of  it,  ^though  the  charter  was  expi^essed  to 
be  granted  for  the  instruction  "  of  the  children 
•of  the  Popish  natives  in  the  principles  of  the 
Protestant  religion."  Incorporated  Society  v. 
Bose,  3  Ir.  Eq.  B.  257. 

LaehM.] — ^A.  and  B.  covenanted  in  a  lease  for 
«izty-one  years,  "that  at  any  time  within  one 
jrear  after  the  expiration  of  twenty  years  of  the 
term  of  sixtv-one  years,  upon  the  request  of  the 
lessee,  and  nis  paying  61.  to  the  lessors,  they 
would  execute  another  lease  of  the  premises  unto 
the  lessee  for  and  during  the  further  term  of 
twenty  yeara,  to  commence  from  and  after  the 
expiration  of  the  term  of  sixty -one  years ;  and  so 
in  like  manner,  at  the  end  and  expiration  of  every 
twenty  years,  during  the  term  of  sixty-one  years, 
for  the  like  consideration,  and  upon  the  like 
request,  would  execute  another  lease  for  the 
farther  term  of  twenty  years,  to  commence  at 
■and  from  the  expiration  c^  the  term  then  last 
before  granted."  Under  this  covenant  the  lessee 
•cannot  claim  a  further  term  of  twenty  years  at 
the  expiration  of  the  last  term  of  twenty  years  in 
the  lease,  if  he  has  omitted  to  claim  a  further 
term  at  the  end  of  the  first  and  second  twenty 
years  in  the  lease.  Ruberif  v.  Jcj^voisCy  1  Term 
Rep.  229  ;  1  B.  B.  191. 

A  lease  for  sixty-one  years  of  house  property 
-contained  a  covenant  that  the  lessee  might  renew 
on  certain  terms  at  the  end  of  each  and  every 
term  of  fourteen  years  on  giving  ten  days'  notice 
of  such  his  desire.  The  lessee,  or  those  claiming 
under  him,  continued  in  possession  after  the  two 
first  terms  of  fourteen  years  each  had  expired, 
.and  then  before  the  expiration  of  the  third  four- 
teen years  decided  to  renew : — Held,  that  the 
lessee  was  not  precluded,  by  his  not  giving  notice 
•earlier,  from  claiming  his  right  to  have  a  renewed 
lease  in  the  terms  of  the  covenant.  Bogg  v. 
Midland  Ry„  36  L.  J.,  Ch.  440 ;  16  L.  T.  113. 

The  houses  were  required  by  a  railway  com- 
pany, who  contended  that  the  court  had  not 
jarisdiction  to  entertain  the  question  of  the 
future  rights  if  it  existed,  or  be  compelled  to  make 
compensation  on  that  basis : — Held,  however, 
that  the  court  had  such  jurisdiction.    lb. 

T.,  a  tenant  under  a  lease  for  nineteen  years, 
perpetually  renewable  on  twelve  months*  previous 
notice  before  the  expiration  of  each  term,  insti- 
tuted a  suit  to  compel  L.,  the  landlord,  to  renew 
from  1842  to  1861.  In  defence,  L.  pleaded  that 
the  lease  had  been  forfeited  for  breach  of 
-covenants.  The  suit,  however,  was  allowed  to 
stand  still,  and  the  parties  then  began  to  nego- 
tiate about  a  draft  of  a  renewal,  L.  proposing 
alterations,  and  threatening,  if  they  were  not 
accepted,  he  would  insist  on  his  original  defence 
of  forfeiture.  Pending  these  negotiations,  and 
the  delay  not  being  caused  by  T.,  the  time  arrived 
for  T.  giving  notice  of  renewal  of  another  term 
from  1861  to  1880,  which  T.  did  not  give  :— 
Held,  that  while  the  lis  pendens  as  to  the  exis- 
tence of  the  former  lease  existed,  T.  was  excused 
from  making  demand  for  a  further  renewal,  and 
had  not  lost  his  right  of  renewal,  it  being  inequit- 
able in  L.to  insist  on  compliance  with  a  covenant 
•of  which  he  denied  the  existence.  Hunter  v. 
JlojfctouH  (Earl),  13  L.  T.  130. 


Lands  were  conveyed  to  a  trustee,  in*  trust,  to 
grant  a  lease  of  the  mines  under  the  same  to 
certain  persons  for  forty-two  years,  and  at  the 
request  of  the  lessees,  made  at  any  time  thereafter, 
to  grant  a  further  lease  of  the  same  mines  for 
twenty-one  years,  to  commence  at  the  expiration 
of  the  first  term,  the  first  lease  to  contain  a 
covenant  for  renewal  for  the  second  term.  The 
lease  of  forty-two  years  was  made  accordingly. 
Shortly  before  the  expiration  of  the  first  term, 
the  lessees  applied  for  the  renewal,  which  was 
refused ;  no  proceedings  were  taken  to  enforce 
the  performance  of  the  covenant  or  trust,  for 
upwards  of  two  years  after  the  refusal : — Held, 
that  so  far  as  the  title  to  renewal  depended  on 
the  covenant,  the  delay  or  acquiescence  would  be 
a  defence  in  equity.  Walker  v.  Jeffreys,  1  Hare, 
341  ;  11  L.  J.,  Ch.  209  ;  6  Jur.  336. 

Semble,  that  the  lessees  had  an  eauitable 
interest  in  the  trust,  which  would  not  be  aivested 
by  the  delay  alone  ;  but  that  the  lessees,  in  sup- 
port of  their  title  to  a  decree  for  performance  of 
the  trust,  must  shew  that  they  hiul,  by  perform- 
ing the  covenants  on  their  part,  paid  the  price 
for  which,  on  the  instruments,  the  lessors  had 
stipulated.    Ih. 

Covenant  for  perpetual  renewal.  Specific  per- 
formance refus^  under  circumstances,  lacnes, 
and  alteration  of  the  property,  so  that  it  ooulil 
not  be  enjoyed  according  to  the  stipulations. 
London  City  v.  Jfit/ord,  14  Ves.  42  ;  9  B.  B.  234. 

Bight  of  renewal  forfeited  by  the  laches  of  the 
tenant.  Baynhatn  v.  Ouy't  HottpUaly  3  Yes. 
295  ;  3  B.  B.  96. 

Lessor  covenanted  to  renew  the  lease  at  the 
request  of  the  lessee  within  the  term  ;  lessee  did  not 
request,  but  executors  do  within  the  term ;  lessor 
is  compellable  to  renew.  Hyde  v.  Skinner^  2 
P.  W.  196. 

Lease  for  twenty-one  years  at  IZ.  rent,  with 
covenant  to  tenants  to  renew  from  twenty-one 
years  to  twenty-one  years,  to  make  up  ninety* 
nine  years ;  at  the  expiration  of  the  first  term, 
there  being  an  arrear  of  rent  due,  and  no 
application  for  renewal,  lessor  brought  an  eject- 
ment and  obtained  judgment  and  possession  :  on 
bill  filed  for  a  renewal  (accounting  for  the  delay), 
and  on  payment  of  arrear  and  interest,  it  was 
decreed.  Rawstorne  v.  Bentley,  4  Uro.  C.  C.  415. 

The  assignee  of  a  lease  for  lives,  which 
contained  a  covenant  for  renewal  upon  the 
dropping  of  any  life,  provided  application  were 
made  within  six  months,  having  omitted,  upon 
the  death  of  one  of  the  cestui  que  vie,  to  apply 
for  a  renewal  within  the  six  months,- filetf  nis 
bill  praying  relief,  upon  the  ground  that  he 
did  not  within  the  six  months  know  that  the 
person  was  dead,  or  that  the  deceased  person 
was  one  of  the  cestui  que  vies  named  in  the 
lease.  The  bill  was  dismissed  with  costs, 
because  the  plaintiff  might  have  known  the 
facts  if  he  had  used  reasonable  diligence  and 
acted  with  ordinary  prudence.  Sarriee  v. 
Bryant,  4  Buss.  89 ;  28  B.  B.  15. 

Covenant  in  lease  for  perpetual  renewal  upon 
notice  within  one  year  next  after  the  death  of 
any  or  either  of  the  life  or  lives  ;  informal  notice, 
about  five  years  after  dropping  of  first  life,  with 
the  allegation  of  accident  and  ignorance  of  rights, 
and  a  regular  application  after  the  termination 
of  the  second  and  third  lives,  both  within  one 
year ;  lessee  held  not  entitled  to  a  renewed  lease 
determinable  on  either  three  or  two  lives  with 
similar  covenant,  but  bill  retained  for  a  year, 
with  liberty  to  bring  action  at  law.    MamuieU  v. 

27—2 


889 


LANDLORD  AND  TENANT— Leases. 


840 


Ward,  1  M'CleL  468  ;  13  Price,  674  ;  28  R.  R. 
725. 

Ignorance  of  party's  own  rights  orinstmments 
in  his  possession  or  power,  in  no  waj  occasioned 
by  opposite  party,  cannot  excuse  a  non-perform- 
ance of  anything  incumbent  on  party  to  perform. 
lb. 

Equity  will  relieve  against  an  objection  taken, 
that  notice  of  an  intention  to  renew  was  not 
given,  according  to  the  letter  of  the  condition  of 
the  covenant,  in  writing.    S,  C,  11  Price,  16. 

In  a  Tease  for  a  term  of  years,  determinable  on 
the  dea^  of  three  persons,  it  was  covenanted 
that,  on  the  death  of  either  of  the  lives,  the 
lessee  should,  within  twelve  months,  renew,  and 
pay  a  fine  of  nine  guineas  ;  and  each  party  bound 
himself  unto  the  other  in  a  penalty  of  eighteen 
guineas,  to  renew,  and  to  grant  and  take  the  new 
lease  respectively.  Two  of  the  lives  died  before 
the  lessee  made  his  application  to  renew,  when 
he  offered  to  pav  the  fines  and  a  penalty,  but 
the  owner  of  the  land  refused  to  renew  : — ^Held, 
that  no  accident  wiU  entitle  a  party  to  renew, 
unless  it  could  not  have  been  avoided  by  reason- 
able diligence  ;  that  the  penalty  did  not  give  an 
option  to  the  lessee,  and  that  a  direction  given 
by  a  former  owner  in  his  will  to  renew,  only  left 
the  trustees  to  do  what  the  testator  himself 
would  have  done  ;  that  if  the  lessee  omit  to  renew 
on  the  death  of  the  first  life,  he  is  not  entitled  to 
renew  on  the  death  of  the  second  life  ;  and  that 
communications  which  have  passed  between  the 
lessor  or  solicitors,  and  other  lessees,  r^^arding 
their  renewals,  cannot  be  read  in  evidence.  Meid 
V.  Blagrare,  9  L.  J.  (o.S.)  Ch.  245. 

Lessor  for  lives  under  covenant  to  renew  on 
expiration  of  one,  is  not  bound,  if  no  application, 
till  two  drop.  Bayly  v.  Leomingter  Cmyaration, 
1  Ves.  J.  476  ;  S  Bro.  C.  C.  529. 

Leases  for  years  depending  upon  lives  are 
substantially  the  same  as  leases  for  lives,  and 
renewals  have  always  been  decreed  in  equity 
where  all  the  lives  had  been  gone  for  many 
years,  and  no  legal  estate  had  existed  in  the 
tenant.  Freeman  v.  Boyle,  2  Ridgw.  P.  C.  69  ; 
Vem.  &  Scriv.  414. 

Construction  of  a  covenant  for  a  renewal 
where  notice  necessary.  Eaton  v.  Lyon,  3  Yes. 
690. 


Irish  Leaies.]— In  Irish  leases,  if  tenant 


suffers  the  three  lives  to  drop,  without  renewing, 
or  without  good  excuse  for  such  omission,  the 
right  is  gone,  and  lease  becomes  forfeited. 
Bateman  v.  Murray,  5  Bro.  P.  C.  20 ;  1  Ridgw. 
P.  C.  187.  See  also  Ka/ne  v.  Hamilton,  1  Ridgw. 
P.  G.  180.  Reversing  WaU.  Lyn.  172 ;  and  cases 
in  Wall.  Lyn.  190,  n. 

In  cases  of  leases  for  lives  renewable  for  ever, 
it  seems  to  be  an  established  principle  with  the 
courts  of  equity  in  Ireland  to  relieve  the  tenant, 
and  grant  him  a  renewal  upon  terms,  without 
regard  to  negative  clauses  in  the  original  lease, 
if  compensation  can  be  made  to  the  landlord, 
and  the  conduct  of  the  tenant  has  be^i  fair ; 
and  also  to  relieve  against  lapse  of  time  after 
all  the  lives  have  dropped ;  provided  there  be 
no  gross  neglect,  dereliction  or  fraud  on  the 
part  of  the  tenant,  in  which  case  the  courts  will 
absolutely  refuse  their  aid.  Magrath  v.  Muskerry, 
1  Ridgw.  P.  C.  469. 

Lease  in  Ireland  renewable  by  A.  to  B.,  B. 
leases  to  C.  at  increased  rent,  with  covenant  to 
reuew  for  ever  to  C.  on  same  terms.  B.  cove- 
nants to  renew  with  A.    C.  pays    fines,  and 


renews  with  B.  B.  never  renews  wiUi  A.  D., 
A.*8  representative,  in  1793,  accepts  some  money 
from  G.  towards  fines  due  from  B.,  and  mak» 
demand  of  whole  fines  from,C.,  which  G.  neglects 
to  comply  with.  A  fprmal  demand  is  made  from 
G.  by  D.  in  1799,  who  delays  nine  months,  and 
then  makes  an  illusory  tender,  which  is  not 
accepted : — Held,  G.*8  right  of  renewal  is  gone. 
Barrett  v.  Burhe,  5  Dow,  1. 

Formal  demand  is  not  necessary,  but  when 
made,  time  is  considered  from  that  period. 
But  prior  demands  are  to  be  taken  into  account 
in  considering  what  is  a  reasonable  time  after 
formal  demand.  Precise  sum  need  not  be  stated 
in  demand.    Id.  17. 

Landlord  may  file  a  biU  to  perpetuate  evidence 
of  a  demand  made  under  the  Tenantry  Act  on 
his  tenant  to  renew.  Keating  v.  Sparrow,  1 
BaU  &  B.  372. 

After  a  demand  made,  and  neglect  to  renew 
when  all  the  lives  are  gone,  it  is  dereliction ; 
when  but  one  or  two,  negligence;  and  wilful 
default,  when  a  refusal  or  neglect  to  renew  in  a 
reasonable  time.  To  neglect  renewing  for  three 
years  after  demand  is  ms^e,  is  wilful  de&ult.  Ih 

The  plaintifb  held  under  a  lease  for  three 
lives,  with  a  covenant  for  perpetual  renewal; 
two  of  the  cestui  que  vies  (one  of  whom  wa» 
the  father,  and  the  other  the  uncle,  of  one  of 
the  plaintifb)  having  died,  the  landlord,  on  the 
28th  of  January,  1832,  served  a  notice  on  plain- 
tifiSs,  calling  upon  them  to  pay  the  renewal 
fines  and  interest,  and  to  furnish  a  renewal  for 
execution.  On  the  17th  of  February,  a  draft 
renewal  was  furnished  to  the  landlord's  agent ; 
a  blank  having  been  left  for  the  amount  of  the 
renewal  fines,  as  the  periods  of  the  deaths  of 
the  cestui  que  vies  were  not  then  ascertained. 
On  the  28th  of  the  same  month  it  was  returned 
by  the  agent  with  some  alterations,  who  asserted 
that  one  of  the  lives  had  dropped  in  1804,  and 
the  other  in  1818.  The  plaintifh,  on  the  28th 
of  September,  ascertained,  by  a  search  in  the 
parish  registry  books,  that  one  of  the  lives  had 
dropped  in  1805,  and  the  other  in  1818,  and  on 
the  20th  of  October  tendered  the  amount  of  the 
renewal  fines,  which  the  landlord  refused.  The 
plaintifb,  in  the  cireumstances,  were  decreed 
entitled  to  a  renewal  upon  payment  of  the  costs 
of  the  suit,  although  it  was  proved  that  some 
time  previous  to  the  service  of  the  notice  of  the 
28th  of  January,  1832,  they  had  been  required 
to  take  out  a  renewaL  Baldwin  v.  BridgeSf 
LI.  &  G.  t.  Plunk.  408. 

A.,  seised  in  fee,  by  roistered  deed  conveyed 
lands  to  a  trustee,  upon  trust,  to  sell  and  pay 
debts  and  incumbrances,  and  the  residue  to  him- 
self. Subsequently  A.,  in  1782,  for  valuable 
consideration,  by  registered  deed  demised  the 
lands  to  B.  (who  did  not  appear  to  have  had 
notice  of  the  trust  deed)  for  lives  renewable  for 
ever,  subject  to  a  lease  thereof  then  subsisting. 
The  rent  reserved  was  equal  in  amount  to  the 
rent  payable  under  the  sub-lease.  In  1789  the 
lands  were  sold  to  N.,  uuder  a  decree  in  an 
administration  suit  instituted  before  1782  by  a 
judgment  creditor  of  a  former  owner  of  them 
against  A.  and  his  trustee,  who  joined  in  con- 
veying the  lands  to  N.  It  was  not  shewn  that 
A.  had  been  served  with  subpoena  in  that  suit 
before  the  making  of  the  lease  of  1782,  when  he 
purchased.  The  purchase-money  was  applied  in 
payment  of  incumbrances  created  prior  to  1782. 
The  last  life  in  the  lease  of  1782  died  in  1835, 
and  the  sub-lease  deteimiued  in  1839,  and  shortly 
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af terwaitls  a  claim  for  a  renewal  of  the  lease  of 
1782  was  for  the  first  time  made  by  the  heir-at- 
law  of  B. : — Held,  that  the  laches  of  the  parties 
deriving  under  the  lease  in  claiming  a  renewal, 
or  obtaining  a  recognition  of  their  title,  was, 
under  the  circumstances,  a  bar  to  their  suit. 
J>refo  V.  XorJmry  (^EarV)^  8  Jo.  &  Lat.  267 ;  9 
Ir.  Eq.  R.  171,  524. 

The  fact  of  a  lease  being  in  settlement  does 
not  alter  the  landlord's  right  to  the  benefit  of  a 
forfeiture  of  the  right  to  renewal  bj  the  tenant^s 
laches.  Townley  y.  Bond,  2  Ck)n.  &  L.  893 ;  4 
Dr.  &  War.  240. 

If,  after  a  forfeiture  has  been  incurred,  the 
landlord  declare  himself  willing  to  renew,  upon 
the  condition  of  the  tenants  using  expedition, 
this  waiver  does  not  set  the  matter  open  again 
ab  initio,  and  the  tenant  must  use  the  utmost 
diligence  in  taking' adyatitage  of  it,  otherwise  his 
right  will  be  barred.    J9. 

AVhere  a  forfeiture  is  already  incurred,  and  the 
matter  has  been  put  into  the  hands  of  the  land- 
lord's law  agent,  communications  on  legal  matters 
by  his  land  agent  will  not  bind  him.    lb, 

A  renewal  decreed,  notwithstanding  a  delay 
of  four  months  after  notice  to  renew  served  under 
the  Tenantry  Act,  when  the  notice  insisted  on  a 
term  to  which  the  landlord  was  not  entitled,  and 
the  landlord  delayed  after  promising  to  answer 
inquiries  respecting  the  title  made  by  the  tenant, 
but  with  costs  to  be  paid  by  the  plaintiff.  Moore 
Y.  SayerSf  Beat.  580. 

Where,  on  the  dropping  of  one  of  the  lives  in 
a  lease  for  three  lives,  with  covenant  for  perpetual 
renewal,  repeated  applications  are  made  to  tenant 
to  renew,  particularly  in  1798  and  1796,  and  he 
made  no  offer  to  renew  till  1804  or  1805,  when 
some  conversation  took  place  respecting  the 
renewal,  upon  the  tenant's  relinquishing  suit  in 
equity  against  his  landlord,  but  which  conversa- 
tion ended  in  nothing,  and  the  landlord  refused 
to  renew : — Held,  that  right  to  renew  was 
forfeited.  MowntmorritiEarV)  v.  White,  2  Dow 
(N.8.)  459. 

Where  there  was  a  lease  for  three  lives  with 
covenant  for  perpetual  renewal,  and  one  life  had 
dropped  in  1791,  and  another  in  1838,  and  there 
had  been  a  neglect  to  renew  until  August,  1843, 
when  a  petition  was  presented,  under  Uie  statute 
1  Will.  4,  c.  65,  to  obtain  a  renewal  from  the 
minor  representative  of  the  lessor ;  the  petition 
was  dismissed.  Sheehy  v.  Bradshaw,  6  Ir.  Eq.  R. 
897  ;  Dr.  307. 

If  lease  for  lives  renewable  for  ever  expires 
without  renewal,  and  landlord  brings  ejectment, 
tenant  ought  not  to  dispute  his  title,  but  give 
consent  for  judgment,  and  file  bill  for  renewal. 
Wallace  v.  Patteit,  1  Ir.  Eq.  R.  338. 

Lessor  being  himself  a  tenant,  under  a  lease 
for  lives  renewable  for  ever,  makes  a  sub-demise, 
and  covenants  that  every  life  added  by  his  own 
landlord  shall  be  also  added  to  the  sub-demise. 
On  obtaining  a  jiew  life  in  his  own  lease,  he 
ought  to  give  notice  to  his  tenant,  that  he  is 
ready  to  renew.    Ih, 


Penalty.]  —  Where  a   lease   has   been 


granted  upon  lives  renewable  for  ever,  with  a 
nomine  poense  in  case  of  the  lessee's  neglect  to 
renew,  equity  will  not  decree  the  lessor  to  renew, 
except  upon  the  terms  of  paying  the  penalty. 
BontfraiU  v.  ChaHres,  1  Bidgw.  P.  C.  122. 

By  8nb-leisee.] — Equity  will  not  decree 


the  specific  peiformanoe  of  a  covenant  by  the 


mesne  landlord  with  his  lessee  for  the  renewal  of 
the  lease  after  the  lessee  has  wilfully  neglected 
or  refused  to  renew,  and  the  nonpayment  aiter 
demand  of  the  fine  which  the  mesne  landlord 
has  paid  to  the  superior  landlord,  amounts  to 
such  neglect  or  refusaL  Cke&termai^  v.  Mann, 
9  Hare,  206. 

An  under-lessee,  who  is  not  himself  bound 
to  take  a  renewal  of  his  lease,  but  who  is 
entitled  to  the  benefit  of  a  covenant  by  his 
lessor  for  the  renewal  of  his  under-lease  upon 
payment  of  his  proportion  of  the  fines  and 
expenses  of  a  renewal  by  the  superior  landlord, 
ought,  if  he  compUuns  of  the  amount  of  such 
proportion  required  from  him  by  the  mesne 
landlord,  to  apply  without  delay  to  a  court  of 
equity  to  assess  the  sum  whidi  he  ought  to 
pay,  submitting  himself  to  the  jurisdiction  of 
that  court  to  compel  him  to  pay  a  reasonable 
sum ;  and  if,  instead  of  making  sudi  applica- 
tion and  after  notice  from  his  mesne  landlord 
that  the  fine  must  be  paid  in  a  certain  time  or 
his  right  will  be  excluded,  he  should  delay  the 
payment,  the  objection  that  the  sum  demanded 
from  him  was  unreasonable  vrill  not  excuse 
his  laches.    Ih. 

The  time  from  which  the  lessee  will  be  deemed 
to  have  neglected  or  refused  to  renew  is  not  to 
be  computcxl  from  the  latest  time  at  which  the 
mesne  landlord  might  have  procured  a  renewal, 
but  from  the  time  at  which  he  applies  to  the 
under-lessee  to  contribute  to  the  fine  and  expense 
of  the  renewal  which  he  is  about  to  obtain  or 
has  obtained.    lb. 

Where  there  is  a  lease  of  church  lands  and 
tithes  by  an  ecclesiastical  corporation,  and  a 
sub-lease  of  part  thereof  by  the  first  lessee,  with 
a  toties  quoties  covenant  for  renewal  on  the 
terms  of  the  sub-lessee  paying  his  proportion  of 
such  fines,  costs  and  clutrges  as  the  first  lessee 
should  have  to  pay  in  obtaining  a  renewal  of 
his  interest,  and  there  is  not  a  mutual  covenant 
on  the  part  of  the  sub-lessee  to  accept  a  renewal, 
delay  on  the  part  of  the  sub-lessee  m  taking  out 
a  renewal  and  paying  such  proportion  when 
required  by  notice  so  to  do  by  the  first  lessee, 
at  a  time  when  he  has  been  called  upon  by  the 
ecclesiastical  corporation  to  renew  and  pay  the 
necessary  fine,  is  a  circumstance  which  wUl  be 
taken  into  consideration  by  the  court  of  equity 
on  a  bill  filed  by  the  sub-lessee  for  renewal. 
Semble,  in  such  a  case,  if  the  sub-lease  be  put  in 
settlement,  notice  by  the  sub-lessor  to  the  tenant 
for  life  under  the  settlement  will  be  sufficient 
without  giving  notice  also  to  the  trustees  of  the 
settlement.  What  will  be  sufficient  laches  to 
work  a  forfeiture  of  the  right  to  a  renewal  of 
such  a  sub-lease  considered.  Morgan  v.  Qurley, 
1  Ir.  Oh.  R.  482. 

Neglect  to  name  New  Life.] — Specific  per- 
formance of  a  covenant  to  grant  on  tne  death  of 
the  survivor  of  three  cestui  que  vies  a  new  lease 
for  one  life,  to  be  named  within  twelve  calendar 
months  after  the  death  of  the  first  of  the  said 
three  lives,  decreed ;  though  the  new  life  not 
named  within  the  time  prescribed  by  the  cove- 
nant. The  lessee  being  surprised  l^  the  mis- 
information of  the  lessor's  agent,  ana  therefore 
could  not  name  the  life  at  the  proper  time,  and 
there  being  no  diffteulty  in  ascertaining  the 
compensation.  The  lessor  affected  by  letteis 
written  to  lessee  by  his  land  agent  and  receiver 
of  his  rents,  who  had  the  key  of  his  record 
chamber,  that  being  sufficient  to  constitute  him 
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agent  for  the  purpose,  and  to  protect  the  tenants 
in  their  fair  transactions  with  such  agent.  Fit' 
man  y.  Ormonde  (^Lord)^  Beat.  347. 

Renewal  of  a  lease  refused,  the  lessee  omitting 
to  nominate  lives  within  the  time  limited  by 
the  covenant,  and  the  injury  sustained  by  the 
lessor  not  admitting  of  compensation.  JiPMpine 
Y.  Swift,  1  Ball  &  B.  285. 

Where  a  lessor  covenants  for  the  perpetual 
renewal  of  a  lease  upon  the  lessee's  naming  a 
new  life,  and  paying  a  fine  within  a  certain  time 
after  the  death  of  any  of  the  cestui  que  vies,  a 
court  of  equity  will,  upon  slight  circumstances, 
relieve  the  lessee  against  a  forfeiture,  for  not 
literally  complying  with  the  terms  of  the  cove- 
nant   Rou  (^Earf)  v.  Worittp,  1  Bro.  P.  C.  281. 

Conoaaling  Death  of  Gestiii  que  Tie.]—Where 
a  lessee  wilfully  conceals  the  death  of  any  of  the 
cestui  que  vies,  and  acts  under  such  concealment 
for  his  own  advantage,  the  lessor  is  not  obliged 
to  renew,  but  may  take  advantage  of  the 
foif eiture,  and  enter  upon  and  hold  the  estate. 
Pendred  v.  Griffith,  1  Bro.  P.  C.  314. 

CoTenantor  proonring  Benewal  on  hit  own 
Life.] — If  a  lease  for  ninety-nine  years,  determi- 
nable on  three  lives,  is  conveyed  in  trust  for  A. 
for  life,  and  A.  covenants  to  use  his  utmost 
endeavours  as  often  as  any  of  the  persons  on 
whose  lives  the  premises  are  held  shall  die,  to 
renew  the  same,  by  purchasing  of  the  lord  of 
the  fee  a  new  life  in  the  room  of  such  as  shall 
foil,  it  is  no  breach  of  the  covenant  if,  upon  one 
of  the  lives  failing,  he  procures  a  renewal  upon 
his  own  life.  Scvdamore  v.  Stratton,  1  Bos.  &  P. 
465. 

Beliof  affainst  under  the  ConToyanoiiig  Aoti.] 
— See  post,  J.  2,  i.,  iii. 


o.  Fines  payable  on. 

Amount  of.] — A  sum  falling  short  of  three 
years*  annual  value  of  the  premises  is  not  an 
unreasonable  fine  for  the  renewal  of  a  lease  by 
the  duchy  of  Cornwall ;  and  the  rack  rent  paid 
by  actusd  occupiers  is  a  fair  criterion  of  the 
annual  value,  mmpgon  v.  Clayton,  4  Bing.  (K.c.) 
758  ;  6  Scott,  469  ;  1  Am.  299  ;  8  L.  J.,  C.  P.  59  ; 
2  Jur.  892. 

Arrears  of— Who  entitled  to.]— In  the  case  of 
a  renewable  lease  the  sum  calculated  as  renewal 
and  septennial  fines  and  interest  is  really  com- 
pensation for  the  breach  of  the  covenant  to  pay 
a  fine  on  the  fall  of  each  life.  Therefore,  where 
the  les8or*s  interest  in  a  renewable  lease  was 
sold  after  the  lease  had  been  allowed  to  remain 
unrenewed  until  more  than  one  life  had  dropped, 
and  a  large  number  of  fines  had  accrued  due : — 
Held,  that  the  owner  of  the  reversion,  though  the 
proper  person  to  receive  the  fines,  receives  them 
only  as  trustee  for  the  persons  who  were  entitled  on 
the  fall  of  each  life.  Held,  also,  that  the  execution 
of  a  fee  farm  grant  subsequent  to  the  publishing 
of  the  rental,  but  before  the  sale,  affords  no 
ground  to  the  purchaser  to  claim  the  money  paid 
as  renewal  and  septennial  fines  and  interest. 
Brinkley't  Estate,  In  re^  16  W.  R.  356. 


On  Sale  of  Lease.] — ^When  the  lessee's 


renewal  fine  is  stated  in  the  printed  rental  as  an 
annual  outgoing,  if  any  such  fines  are  in  arrear 
at  the  time  of  the  sale,  the  purchaser  is  entitled 
to  have  those  arrears  paid  out  of  the  funds 
in  court,  Swiney^t  Ekate,  In  re^  16  W.  R. 
367. 

By  whom  Payable— Tnuteo  or  Benefieiary.] — 
Trustees  of  a  will  held  a  renewable  lease  upon 
trust  for  successive  life  tenants,  with  remainders, 
over  and  the  residuary  personal  estate  upon 
trusts  to  pay  all  the  costs,  charges,  and  expenses- 
of  executing  the  trusts  of  the  will : — Held,  that 
the  fine  and  expenses  dE  the  renewal  of  the  lease- 
should  be  borne  by  the  beneficiaries  ratably, 
according  to  their  enjoyment  of  tiie  lease* 
Baring,  In  re,  Jeune  v.  Baring,  62  L.  J.,  Ch.  50  ; 
[1893]  1  Ch.  61 ;  3  R.  37  ;  67  L.  T.  702 ;  41 
W.  R.  87, 


interest  under  a  bishop's  lease  is  sold  in  the 
Landed    Estates    Court,    and    the    customary 


ForsoBi  from  Timo  to  Time  entitled  under 

Will.]— Where  the  first  trust  of  leasehold 
property,  held  for  lives  and  years,  is  to  pay  the 
fines  on  renewals  out  of  the  rents  and  profits,  and 
the  next  trust  is  for  the  benefit  of  those  who,  in 
strict  settlement,  take  freehold  and  copyhold 
property  under  the  same  will,  the  expenses  of 
renewal  are  incidental  to  the  leasehold  property,, 
and  fall  upon  those  who  frqto  time  to  time  are 
entitled  to  the  possession  of  it  under  the  will. 
Shaftesbury  (JS»rQ  v.  Marlborough  (Duke\ 
2Myl.&E.  111. 

A  devise  of  renewable  leasehold  estates  for 
lives  and  for  years,  upon  trust  from  time  to  time 
to  renew  the  leases  and  out  of  the  rents,  issues- 
and  profits  to  pay  the  fines,  fees  and  other 
expenses  of  renewal,  and  subject  thereto  upon 
trusts  corresponding  with  the  trusts  of  freehold 
property  devised  by  the  same  will  to  the 
testator's  eldest  son  for  life,  with  remainders  X/y 
his  issues  in  tail,  with  remainder  to  his  second 
son  for  life,  with  remainders  over  in  strict  settle- 
ment : — ^Held,  as  to  the.  leaseholds  for  life,  that 
under  this  devise  the  persons  successively  entitled 
to  the  leasehold  estates  for  lives  under  the  will 
are  bound  to  sustain  the  expenses  of  all  renewals 
occurring  during  the  period  of  their  respective 
enjoyment ;  as  to  the  leasdiolds  for  years,  that 
the  fines  on  renewals  should  be  provided  by  an 
annual  reservation  out  of  the  rents  and  profits  of 
an  aliquot  part  of  the  accruing  fine.  Shaftesbury 
(^EarV)  V.  Marlborough  (^Duke},  3  L.  J.,  Ch.  30. 

Whore  Renewal  booomeo  Impoosiblo.! — 

A  husband  bequeathed  his  riiare  in  renewable 
leaseholds  (which  he  expressed  himself  to  be 
entitled  to  under  a  lease,  out  in  fact  held  under 
a  trust,  whereby  the  entirety  was  vested  in 
trustees,  with  powers  for  renewal)  upon  trusts  to 
renew  the  lease  from  time  to  time  out  of  the 
income,  and  to  divide  the  surplus  during  his  wife's 
life  as  therein  mentioned,  with-  a  direction  that 
after  her  death  the  same  should  fall  into  his 
residuary  estate ;  and  he  empowered  his  executors 
at  any  time  to  sell  the  leaseholds  and  invest  the 
proceSods  in  consols.  Renewal  having  become 
impossible: — Held,  that  the  will  shewed  not  a 
mere  discretionary  power  for  the  trustees  to 
renew,  but  a  paramount  intention  that  the  pro- 
perty should  be  enjoyed  in  succession,  and  that 
therefore  the  remainder  of  the  term  must  be 
sold,  and  the  renewal  fund  treated  as  capital, 
and  not  paid  to  the  tenants  for  life.  Maddy  v. 
Hale,  46  L.  J.,  Ch.  791  ;  8  Ch.  D.  827  ;  36  L.  T» 
134;24  W.  R.  1006— C.A. 
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OntrUmtimi  tnm  tnb-ltMM.]  —  Benewal 
decreed  agminst  a  tenant  nnder  a  Inshop's  lease, 
without  haying  any  oontribation  from  his  Bub- 
lessee,  he  having  oovenanted  that  as  often  as  the 
bishop  would. renew  he  would  renew  without  fine 
with  his  sub-lessee.  The  tenant  and  his  lessor 
are  necessary  parties,  the  sub-lessee  deriving  his 
title  from  their  covenants.  BeteU  v.  Mfutevj 
2  Ball  ac  B.  288  ;  12  R.  R.  87. 

A.  B.,  being  entitled  toia  bishop's  lease,  grants 
a  sub-lease  to  C.  D.,  with  a  covenant  "  that  in 
case  he,  &c,  should  at  anj  time  thereafter  renew 
or  take  a  longer  term  in  the  premises  demised 
than  he  did  therein,  then  that  he,  the  said  A.  B., 
kc^  would  within  twelve  months  after  such 
renewal,  and  in  like  manner  upon  every  renewal, 
or  further  term  of  years,  &c.,  renew  to  tlie  said 

C.  D.,"  &c.  The  representative  of  A.  B>^  who 
had  renewed  with  the  bish6p  at  a  heavy  fine, 
refused  to  grant  a  renewal  to  the  representative 
of  C.  D.  without  his  contributing  towards  the 

eayment  of  the  fine  so  paid  by  him  to  the 
ishop  : — Held,  on  a  bill  filed  by  C.  D.*8  repre- 
sentative to  compel  a  renewal,  that  the  represen- 
tive  of  A.  B.  was  not  entitled  to  any  contribution, 
but  was  bound  by  the  covenant  in  the  original 
lease  to  renew  with  the  representative  of  C.  D. 
whenever  he  obtained  a  renewal  from  the  bishop. 
Thomas  v.  Bume,  1  Dr.  &  Wal.  657. 

A  bishop's  lease  was  granted  after  the  expira- 
tion of  the  former  one  at  a  less  fine,  because  the 
lessee  was  son  to  the  old  tenant,  who  died  with- 
out assets  to  pay  the  fine.  Another  person  was 
his  administrator,  but  the  son  had  made  himself 
executor  de  son  tort.  The  new  lease  was  held  a 
graft,  and  the  lessee  bound  to  renew  to  sub-lessee 
without  contribution.  JitNtdty  v.  HamiU,  Beat. 
644. 

A  sub-lessee  of  a  bishop's  lease  demised  to  the 
plaintiff,  covenanting  to  renew,  and  to  use  his 
oest  endeavours  to  obtain  a  renewal  from  his 
immediate  lessor.  He  afterwards  purchased  his 
immediate  lessor's  estate.  The  bishop  refused  to 
renew,  except  at  a  greatly  increased  fine,  which 
he  paid  : — Held,  that  he  was  bound  to  renew  to 
the  plaintiff  without  any  contribution,  in  conse- 
quence of  the  increase  of  the  bishop's  fine. 
Latoder  v.  Blackford,  Beat.  522. 

A.,  holding  under  a  corporation  (of  which  he 
was  a  member),  and  in  the  habit  of  obtaining 
renewals  on  favourable  terms,  demised  to  B.,  at 
a  certain  rent,  with  a  covenant  to  renew  at  the 
same  rent  as  often  as  the  corporation  should 
renew  to  him.  The  corporation  at  length  raised 
the  rent  payable  by  A.  A.  was  bound,  notwith- 
standing, to  renew  to  B.  on  the  former  terms. 
Evaiu  V.  WaUhe,  2  Sch.  &  Lef.  619.  See  12 
B.  B.  88,  n. 

Amount  of.] — ^It  is  usual  and  perfectly  reason- 
able that  in  derivative  leases  the  tenant  should 
contribute  to  the  renewal  fines  in  proportion  to 
the  quantity  and  quality  of  the  land  comprised 
in  his  lease.  Frankfort  v.  Thorpe,  2  Ball  k,  B. 
879. 

D.,  a  lessee  of  lands  under  a  bishop's  lease  for 
twenty-one  years,  demised  part  to  S.  for  twenty 
years,  and  covenanted  to  renew  as  often  as  he 
obtained  a  renewal  from  the  bishop,  the  sub- 
lessee paying  an  acreable  proportion  of  the  fines 
and  expenses  in  one  month  after  notice  of  the 
amount,  and  on  failure  to  pay,  D.  to  be  at  liberty 
to  distrain  ;  and  D.  covenanted  not  to  omit  the 
part  sub-let  from  the  renewal  of  the  head  lease. 

D.  assigned  his  interest  to  C. : — Held,  that  C. 


might  compel  8.  to  accept  a  renewal  and  pay  his 
proportion  of  renewal  nnes  sod  expenses ;  and 
that  the  agreement  that  8.  should  so  contribute 
was  not  inequitable  or  unreasonable.  Ctirry  v. 
Stanley,  Hay  k  J.  487. 

A.  being  possessed  of  premises  held  under  B. 
by  lease,  renewable  from  time  to  time  on  pay- 
ment of  certain  fines  and  fees,  demised  them  for 
a  term  to  C,  who  covenanted  **that  he  would 
from  time  to  time,  and  at  aU  times  during  the 
term,  pay  to  A.  or  B.  such  part  of  the  fines  and 
fees  which,  on  every  renewal  by  A.  of  the  lease 
under  which  he  held  the  premises  demised, 
should  be  paid  by  him  in  respect  of  the  premises 
demised  to  G."  A.  afterwards  renewed  nis  lease 
under  B.  for  a  term  of  five  years,  exceeding  the 
term  demised  to  C.  :^-Held,  that  G.  was  not 
liable  on  this  covenant  to  pay  the  whole  of  the 
fines  and  fees  incurred  by  A.  on  the  renewal  of 
his  lease  to  the  above  extent,  but  only  a  part 
thereof,  commensurate  with  t^  interest  wnich 
G.  had  acquired  in  the  premises.  Charlton  v. 
Briver,  6  Moore,  69 ;  2  Br.  &  B.  846. 

The  contributions  of  sub-tenants  to  renewal 
fines,  under  leases  with  totiesquoties  covenants, 
are  to  be  calculated  according  to  tiie  proportion 
which  the  annual  value  of  the  lands  comprised 
in  each  lease  bears  to  the  annual  value  of  the 
entire  lands  comprised  in  the  original  lease  at 
the  time  of  the  renewaL  Reference  cannot  be 
had  to  contemporaneous  leases  to  ascertain  how 
such  contributions  have  been  regulated  on  the 
estate.  Interest  is  chargeable  on  such  contribu- 
tions against  the  su1>tenants  from  the  time  when 
thev  ought  to  have  paid  them,  though  the  tenant 
had  not  then  obtained  a  renewaL  Molany  v. 
Scollard,  12  Ir.  Bq.  R.  98. 

The  contributions  to  renewable  fines  of  the 
tenant  of  a  college  lease,  and  his  sub-tenant, 
with  a  toties  quoties  covenant  for  renewal,  are 
in  proportion  to  the  annual  value  of  their, 
respective  interests.  Orr  v.  Ltttlewood,  11 
Ir.  Gh.  a  602. 

In  calculating  the  value,  the  rent  payable  by 
each  is  to  be  dwlucted.    Ih. 

If  there  were  buildings  on  the  land  at  the 
date  of  the  under-lease,  they  are  to  be  taken 
into  account  in  ascertaining  the  value.    lb. 

The  assignees  of  a  chureh  lease,  which  was 
subject  to  an  under-lease  that  had  subsisted  for 
more  than  thirty  years,  and  of  which  twenty-four 
years  were  unexpired,  covenant,  on  renewal  by 
them  of  such  unaer-lease,  that  they  will,  within 
two  months  after  the  lease  under  which  they 
then  held  shall  have  been  renewed,  execute  to 
the  under-lessee  a  lease  for  such  further  term  as 
would  -make  up  the  full  term  of  his  original 
under-lease,  the  under-lessee  from  time  to  time 
surrendering  his  then  subsisting  lease,  and 
paying  upon  every  such  renewal  such  a  pro- 
portion of  the  fine  as  should  have  been  imposed 
m  respect  of  any  new  buildings  erected  by  him. 
The  next  renewal,  if  taken  at  the  proper  time,' 
would  have  enabled  the  holder  of  the  chureh 
lease  to  make  up  tibe  full  term  to  the  under- 
lessee  : — Held,  that  the  latter  was  only  bound  to 
pay  a  proportionate  part  of  the  fine  which  would 
have  been  imposed  on  such  one  renewal  if  taken 
at  the  proper  time,  (button  v.  Fleming,  8  Sim. 
105  ;  5  L.  J.,  Ch.  873. 

Interest  on.] — A   previous  renewal   by 

the  tenant  of  a  see  to  his  sub-tenant  recited  the 
payment  of  interest  on  the  renewal  fines,  and 
contained  a  toties  quoties  covenant  for  renewaL 
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and  a  ooyemmt  by  the  tenant  to  pay  what  fine 
or  fines  the  lessor  should  pay  to  the  see : — ^Held, 
that  the  sub-tenant  was  bound  to  pay  interest 
on  the  renewal  fines  on  obtaining  the  perpetuity, 
under  the  6  &  7  Will.  4,  c.  99,  s.  1.  JBrabazan 
▼.  Luean  CLorS),  12  Ir.  Bq.  R.  432. 

In  order  to  entitle  a  tenant  of  an  ecclesiastical 
lease  to  a  renewal  under  any  of  the  statutes  3  &  4 
Will.  4,c.37,  4  &  6  WilL4,c90,or  6  &  7  Will. 4, 
c.  99,  he  must  have  or  be  entitled  to  a  full 
renewal  lease.  •8«nble,  therefore  intereel;  on 
renewal  fines  is  payable  by  sub-tenants  on 
obtaining  a  perpetuity  under  the  6  &  7  WilL  4, 
c.  99,  s.  1.    Ih. 

Semble,  interest  is  customarily  payable  on 
renewal  fines  by  sub-tenants  of  ecclesiastical 
leases  with  totiesquoties  ooyenants  for  renewals. 
Ih. 

d«  Benawed  Zieases. 

Corenants  in.] — ^A  covenant  for  renewal  is  a 
covenant  to  grant  an  estate,  and  implies  the 
insertion  of  such  covenants  as  are  inddental  to 
the  legal  estate,  having  regard  to  the  tenure ; 
and  a  covenant  for  a  lease  contains  a  contract 
that  it  shall  be  accompanied  by  the  ordinary 
covenants.  The  party  receiving  is  bound  to 
give  that  which  tnose  from  whom  he  derives 
were  bound  to,  and  did  give,  by  the  original 
contract.  yanoe  v.  ^frfurliy  (JEart),  1 
Ir.  Ch.  B.  322. 

—  mtra  7ires.l--Bill  for  the  execution  of 
a  covenant  contained  in  a  renewed  lease  granted 
by  trustees  dismissed,  the  covenant  being  ultra 
vires  of  the  trustees.  BeUringer  v.  JBloffrave, 
1  De  G.  &  Sm.  63  ;  11  Jur.  407. 


For  Bonewal.] — A.  being  seised  of  E. 


estate  for  life,  remainaer  to  B.,  his  son,  for  life, 
remainder  to  C,  his  grandson,  in  fee.  A.,  B., 
and  C.  joined  in  a  demise  of  a  part  of  K.,  and 
certain  miUs  thereon,  with  the  rights,  &c.,  grist 
toll,  &c.,  usually  paid 'by  the  tenants  of  E.,  at 
the  rate  of  one-sixteenth  of  the  com  ground,  as 
toU  for  grinding,  reserving  all  royalties  to  A.,  his 
heirs  and  assigns,  with  liberty  to  A.,  B.  and  C, 
and  their  heirs  and  assigns,  according  to  their 
interests,  to  enter  to  take  the  royalties  at  the 
pleasure  of  A.,  his  heirs  and  assigns,  to  hold  for 
three  lives,  with  covenant  for  perpetual  renewaL 
By  the  reddendum,  the  rent  was  reserved  as  to 
part  to  A.,  B.  and  C,  according  to  their  respec- 
tive interests,  and  as  to  the  residue  to  A.,  his 
heirs  and  assigns,  with  a  covenant  to  pay  A.,  B. 
and  G.  according  to  their  interests,  their  heirs 
and  assigns.  There  were  covenants  by  the 
lessees  and  by  A.  as  to  the  tenants  grinding  at 
the  mills,  a  covenant  for  perpetual  renewal  by 
A.  for  himself,  his  heirs  and  assigns,  and 
covenants  by  A.,  B.  and  C.  for  title,  &c  The 
lands  devised  were,  without  the  profits  from  the 
miUs,  inadequate  to  meet  the  reserved  rent.  A. 
and  B.  being  dead,  and  a  bill  being  filed  against 
C.  for  a  renewal : — Held,  that  G.  was  not  bound 
to  enter  into  the  covenants  as  to  mill  duties  con- 
tained in  the  original  lease,  on  the  part  of  A., 
his  heirs  and  assigns  ;  but  that  he  was  bound  to 
enter  into  all  he  had  entered  into  in  the  original 
lease  by  name.    Ih, 

Semble,  that  if  the  demise  by  A.,  B.  and  G. 
had  not  been  as  well  for  all  future  lives  to  be 
added  to  the  lease,  as  for  the  original  lives,  G. 
would  not  have  been  bound  to  renew  by  the 


covenant  for  perpetual  renewid  on  4Jie  part  of 
A.,  his  heirs  and  assigns.    lb. 

Govenant  in  a  lease  to  renew  under  the  same 
covenants  is  exclusive  of  the  covenant  of 
renewaL  IHtton  v.  Ibate,  2  Bro.  G.  G.  636. 
And  see  2  Gox,  171. 

A  covenant  for  perpetual  renewal  does  not 
entitle  the  lessee  to  a  similar  covenant  from 
assigns  of  the  land  in  subsequent  leases.  The 
subMquent  leases  ought  to  contain  a  recital  of 
the  original  covenant.  Copper  Mines  (h.  v. 
Beach,  11m  J.  (O.B.)  Gh.  84. 

Gourt  leans  against  construction  of  covenants 
for  renewid  with  like  covenants,  that  covenant 
for  renewal  shall  be  perpetual,  unless  clearly 
intended.  Moore  v.  lUey,  6  Yes.  232 ;  5  B.  B. 
270.  S.  P.,  JSaynkam  v.  Chiy's  Hospital,  3  Yes. 
296  ;  3  R.  R.  96. 

Form  of  lease  to  be  granted  by  trustees,  under 
a  covenant  by  testator  for  perpetual  renewaL 
Hodges  v.  Blagra/w,  18  Beav.  404. 

Under  such  a  covenant,  trustees  are  not  bound 
to  enter  into  a  covenant  to  renew,  but  the 
original  covenant,  togiether  with  the  decision  of 
the  court,  of  the  le8see*s  right  to  a  perpetual 
renewal,  diould  be  recited  in  the  lease  granted 
by  the  trustees,  and  the  trustees  should  purport 
to  demise  in  obedience  thereto.    Ih, 

Govenant  in  lease  for  perpetual  renewal  upon 
notice  within  one  year,  next  after  the  death  of 
any  or  either  of  the  life  or  lives :  informal 
notice,  about  five  years  after  dropping  of  first 
life,  with  the  allegation  of  accident  and  ignorance 
of  rights,  and  a  regular  application  after  the 
determination  of  the  second  and  third  lives, 
both  within  one  year ;  lessee  held  not  entitled 
to  a  renewed  lease  determinable  on  either  three 
or  two  lives  with  similar  covenant,  but  bUl 
retained  for  a  year,  with  liberty  to  bring  action 
at  law.  MawweU  v.  Ward,  M'GleL  458  ;  13 
Price,  674 ;  28  R.  R.  725. 

A.  demises  lands  to  B.  and  his  heirs,  for  the 
lives  of  O.,  P.  and  Q.,  and  the  longest  liver  of 
them,  and  grants  the  reversion  to  X.  In  the 
original  demise  is  a  covenant  by  A.,  for  himself, 
his  heirs,  executors,  and  administrators,  that 
if  O.,  P.  or  Q.  shall  die,  and  B.  shall  within 
twelve  months  demand  a  renewal,  and  name 
another  cestui  que  vie,  A.,  or  the  person  entitled 
to  the  reversion,  would,  on  the  payment  of  a 
fine  and  surrender  of  the  old  lease,  grant  to  B., 
his  heirs  and  assigns,  a  new  lease  for  the  life  of 
such  nominee,  and  of  such  of  them,  O.,  P.  and 
Q.,  as  shall  then  be  alive,  '^such  new  lease  to 
contain  all  the  covenants  herein  contained, 
including  this  covenant."  0.  died,  and  six 
months  afterwards  B.  demanded  a  renewal  from 
X.,  for  the  lives  of  P.  and  Q.  and  R.,  a  new  life 
named: — Held,  first,  that  B.  was  entitled  to 
have  a  renewaL  Hare  v.  Burges,  3  Jur.  (N.s.) 
1294. 

Held,  secondly,  that  in  the  renewal  lease  X. 
must  covenant  to  grant  a  fresh  renewal,  on 
similar  terms,  on  the  death  of  either  of  them, 
P.,  Q.  and  B.,  in  the  same  words  mutatis 
mutandis,  as  the  covenant  in  the  original  demise. 
Ih, 

In  order  to  have  a  right  to  perpetual  renewal, 
it  is  sufficient  if  the  intention  is  made  reason- 
ably clear.    Ih, 

The  court,  in  deciding  upon  the  nature  of  the 
covenants  to  be  enteied  into  by  a  conveying 
party,  will  look  to  his  interest  in  the  premises. 
Ih, 

Where  a  lease  had  been  granted   with   a 
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oovenant  for  renewal,  and  also  the  deputation  of  a 
keepership,  with  a  memorandum  to  renew  con- 
currently with  the  lease,  and  upon  the  renewal, 
a  few  days  before  the  expiration  of  the  term,  the 
renewed  deputation  had  been  by  mistake  made 
for  the  residue  of  the  oM,  instead  of  the  new 
term: — Held,  that  the  mistake  ought  to  be 
rectified,  though  there  was  a  coyenant  in  the 
lease  not  to  assign,  yet,  as  that  coyenant  would 
not  at  law  have  preyented  an  under-letting,  the 
same  relief  was  giyen  to  an  under-tenant  as  the 
origined  lessees  woald  haye  been  entitled  to. 
JaUUfert  y.  Ckandoi  iDuke),  1  Eden,  872. 

The  lessee  of  see  lands,  held  under  a  lease  with 
a  toUes  quoties  coyenant  for  renewal,  demised 
part  thereof  as  building 'ground  for  a  similar 
term ;  and  the  sub-tenant  ooyenanted  not  to 
carry  on  certain  trades  upon,  or  to  throw  dirt 
into  the  ayenue  in  front  of  the  demised  premises, 
during  the  term  ;  and  that  in  case  he,  his 
executors,  administratois,  or  assigns  did  so,  he 
and  they  would  pay  an  increased  rent  as  a 
penalty: — ^Held,  upon  a  petition  by  the  sub- 
tenant against  his  landlora  for  a  oonyeyance  of 
a  perpetual  estate  in  the  lands  pursuant  to  the 
6  &  7  WilL  4,  c  99,  that  the  conyeyanoe  of  ther 
fee  should  contain  coyenants  on  behalf  of  the 
sub-tenant,  his  heirs,  and  assigns,  similar  to 
those  in  that  behalf  contained  in  the  toties 
quoties  lease  to  tiie  sub-tenant,  although  neither 
the  conyeyanoe  of  the  fee,  nor  the  lease  to  the 
sub-tenant  contained  such  coyenants.  Dochrill 
y.  Dolan,  3  Ir.  Eq.  B.  562 ;  1  Longf.  ft  T.  282. 

Deserlptlon  of  Premiiei.] — K'  lease  for  liyes 
renewable  for  eyer  wad  made  of  the  lands  of  D., 
except  the  bogs  and  turf-inosses.  The  tenant 
reclaimed  portions  of  the  bog,  and  oonyerted 
them  into  arable  land,  and  afterwards  filed  a 
bill  for  renewal : — Held,  that  the  description  of 
the  demised  premises  in  the  renewal  oueht  not 
to  be  in  the  same  terms  as  in  the  original  lease, 
but  ought  to  be  so  altered  that  such  portions  of 
the  lands  as  haye  been  reclaimed  from  the  bog 
should  not  pass  thereby  to  the  tenant.  Soyle 
y.  Olpherti,  4  Ir.  Eq.  B.  241 ;  1  Longl  &  T.  320. 

DuratioB.] — ^Where  an  agreement  to  renew  a 
lease  contains  no  stipulation  as  to  the  term  of 
its  duration,  it  is  implied  that  the  new  lease  shidl 
be  of  the  same  duration  as  the  old.  JViM  y. 
Atih£ton,  1  T.  ft  CoU.  82. 

Liability  of  Lessee's  Szeeutort.]  —  Specific 
performance  of  a  coyenant  in  a  lease  to  take  a 
renewed  lease  decreed  in  chancery  against  lessee's 
executors,  who  had  entered  and  admitjted  assets. 
Stephens  y.  Hotham,  1  Kay  ft  J.  571  ;24  L.  J.,  Ch. 
665 ;  3  Eq.  R.  571 ;  1  Jur.  (K.8.)  842 ;  8  W.  B.  340. 

But  the  court  will  take  care  that  the  renewed 
lease,  if  not  beneficial,  is  so  framed  as  that  no 
personal  liability  shall  be  incurred  by  the 
executors.    Ih, 


a.  Bvidenca  and  Ooata. 

lyidenee  to  Frore.] — In  order  to  proye  a 
renewal  of  a  lease  for  hyes  the  defendant  called 
a  witness,  who  stated  that  a  conyersation  took 
place  about  fifteen  years  before,  between  himself 
and  the  former  owner  of  the  property,  through 
whom  the  plaintiff  made  title,  m  which  such 
former  owner  had  said  that  the  premises  had 
been  new-leased  or  new-liyed,  but  without  men- 
tioning either  terms,  or  liyes,  or  rent,  or  any  of 


the  stipulation  6f  the  supposed  lease : — ^Held,  too 
loose  to  be  ayailable  as  eyidenoe  for  the  purpose 
for  which  it  was  offered.  Doe  d.  Lord  y.  Ontgo^ 
6  0.  B.  90;  17  L.  J.,  C.  P.  263. 

.  Ootti  —  Party  maUny  fait  BMisiary.]  — 
Where  a  person  bound  by  a  coyenant  to  renew 
a  lease  if  required,  **  at  the  costs  and  charges  in 
all  things"  of  the  lessee,  subsequently  deyised 
the  land  in  strict  settlement,  and  died  pending 
the  arrangements  for  a  renewal,  leaying  the  first 
person  entitled  to  an  estate  of  inheritance  under 
ms  will  an  in&nt,  so  that  it  was  necessary  to 
institute  a  suit  in  chancery  to  obtain  a  renewal 
of  the  lessee  :— Held,  that  the  costs  of  the  suit 
must  be  paid  out  of  the  estate  of  the  coyenantor, 
because  it  had  been  rendered  necessazy  by  his 
own  act,  done  subsequently  to  entering  into  the 
coyenant.  WorHuim  y.  Jkiere  (Lora),  2  Kay 
ft  J.  437 ;  4  W.  B.  451. 

A  tenant  haying,  by  his  conduct,  made  his 
title  to  a  renewal  doubtfal,  and  thereby  rendering 
a  I  suit  for  it  necessary,  was,  on  obtaining  a 
renewal,  decreed  to  pay  all  the  costs.  Barrett 
y.  Pearson,  2  Ball  ft  B.  189. 

Where  BofenM  fldls.] — ^A  lessor  haying,  in 
his  answer  to  a  bill  for  renewal  of  the  lease, 
alleged  breach  of  coyenant  by  the  lessees  as  a 
d^ence  to  the  bill,  and  haying  failed  in  proying 
it,  was  ordered  to  pay  the  costs  occasioned  by 
that  defence.  Vanee  y.  Ranfurley  (^EarV)^  1  Ir. 
Ch.  B.  321. 

Costs  cannot  be  giyen  to  a  defendant  who  sets 
up  a  defence  that  Mis ;  but  from  the  condact  of 
the  tenant  in  this  case,  and  the  bill  containing 
an  unproyed  imputation  against  the  landlord, 
the  specific  performance  of  the  coyenant  to  renew 
was  decreed  without  costs.  Fitzgerald  y. 
(rCfmnell,  6  Ir.  Eq.  B.  455  ;  1  Jo.  ft  Lat.  134. 

Laehot.] — ^In  a  suit  for  renewal,  if  it  appears 
that  the  tenant  has  been  guilty  of  any  laches,  he 
must,  in  general,  pay  the  landlord's  costs ;  but 
if  the  tenant  was  guilty  of  no  laches,  and  the 
landlord  refused  a  renewal  on  insufficient  grounds 
he  will  be  decreed  to  pay  the  tenant's  costs. 
Fitzgerald  y.  Carew,  1  Ir.  Eq.  B.  846. 

ImproT«montiby  Lof  sea— Breaeh  of  CoTonaiitl 
— ^A  lease  was  granted  of  copyhold  houses  ana 
lands  in  London  for  twenty-one  years,  subject  to 
a  small  rent,  and  to  the  usuid  coyenants  to 
repair,  insure,  ftc.,  with  the  usual  proyiso  for 
re-entry  on  breach  of  any  of  the  coyenants ;  and 
also  a  coyenant  by  the  lessor,  proyided  the  rent 
should  haye  been  paid  and  the  coyenants  kept, 
at  the  request  in  writing  of  the  lessee,  to  procure 
from  the  lord  of  the  manor  a  licence  to  demise 
the  premises  for  the  further  term  of  twenty-one 
years,  and  so  from  time  to  time,  proyided  such 
request  should  be  giyen  as  aforesaid  ;  and,  in 
obtaining  such  licence,  to  grant  a  new  lease  with 
the  same  covenants,  including  the  coyenant  for 
renewaL  Subsequently,  the  lease  was  renewed 
on  the  expiration  of  the  term,  by  a  new  lease  for 
twenty-one  years,  containing  similar  coyenants. 
The  Ittsee  expended  money  on  the  premises,  and 
the  yalue  of  the  property  was  much  increased. 
The  coyenants  in  the  renewed  lease,  to  repair 
and  to  insure,  were  broken,  and  at  the  end  of 
the  renewed  term,  the  landlord,  on  account  of 
the  breach  of  the  coyenants,  refused  again  to 
renew,  and  Inrought  an  action  of  ejectment : — 
Held,  that  a  court  of  equity  would  not  compel 
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the  landloid  to  renew,  nor  restrain  him  from 
ejecting  the  lessee  ;  but  that  as  the  case  was  one 
of  great  haxxlship  on  the  lessee,  and  ibe  question 
had  not  before  arisen  in  the  case  of  a  lease  with 
a  covenant  for  a  perpetual  renewal,  the  court 
dismissed  the  bill  without  costs.  Job  t.  Banittery 
2  Kay  k  J.  374. 

A  landlord  who  does  not  litigiously  oppose  a 
covenant  for  renewal,  shall  be  entitled  to  his 
costs.    Doneraile  v.  Chartrei,  1  Ridgw.  P.  C.  137. 


5.  Leases  fob  Life. 

Validity  of.]— A  lease  for  lives  to  begin  from 
the  day  of  the  date  thereof,  with  seisin  delivered 
afterwards,  is  good,  and  shall  not  be  said  to 
convey  a  freehold  to  commence  in  future. 
Freeman  d.  Vernon  v.  Wett^  2  Wils.  165. 

By  an  indenture,  premises  were  demised  to  M. 
E.,  and  her  heirs,  for  and  during  the  natural 
lives  of  M.  £.'8  son,  J.  E.,  her  daughter,  M.  E., 
and  A.  E.^s  ^nd-daughter,  and  the  life  of  the 
survivor  of  tuem.  A.  £.  had  a  daughter,  but  he 
had  not  a  grand-daughter  at  the  time  of  making 
the  indenture,  nor  previously  thereto,  though 
subsequently  he  had  several  grand-daughters  : — 
Held,  that  the  lease  was  gtwd  for  the  lives  of 
J.  E.  and  M.  £.  only.  Doe  d.  Pemherton  v. 
JSdtoards,  1  M.  &  W.  533  ;  6  L.  J.,  Ex.  258. 

A  demise  by  A.  to  B.  for  the  term  of  his 
natural  life  may  enure  as  a  demise  either  fur  the 
life  of  A.  or  of  B.,  according  to  circumstances. 
Doe  d.  Pritchard  v.  Dodd,  2  N.  &  M.  838  ;  5 
B.  &  Ad.  689. 

Semble,  that  if  the  habendum  is  to  B.,  his 
executors,  administrators,  and  assigns,  a  pre- 
sumption is  created  in  favour  of  a  demise  for  the 
life  of  A.    Ih, 

Such  presumption  is  confirmed  by  a  covenant 
by  A.  with  B.  for  quiet  enjoyment  during  the 
life  of  A.    Ih. 

-^ucfa  a  eov^HBt  -yer  -se  would  amount  to  a 
demise.    Ih. 

In  1813,  R.  O.,  being  seised  in  fee  of  premises, 
mortgaged  them  for  a  term  of  500  years  to  H., 
who  died  in  1814,  having  bequeathed  the  premises 
to  his  widow  and  executrix,  who  entered  into 

r session  and  receipt  of  the  rents.  In  1837, 
O.  died  intestate,  and  J.  O.,  his  heir-at-Uw, 
paid  off  the  mortgage,  and  received  possession  of 
the  premises  from  the  executrix,  but  no  assign- 
ment was  executed  by  her  until  1843.  In  1840, 
J.  0.  demised  the  premises  after  his  death  to  his 
son  W.  O.,  during  the  lives  of  himself,  his  wife 
and  child,  and  the  survivor  of  them,  at  the 
yearly  rent  of  10/.  The  yearly  value  of  the 
premises  was  27/.  In  1843  J.  0.  mortgaged  the 
premises  to  L.  for  securing  payment  of  600/.,  and 
the  executrix  of  H.,  by  the  direction  of  J.  O., 
assigned  the  residue  of  the  term  of  500  years  to 
a  trustee  for  L.  as  a  further  security,  and  in  the 
meantime  to  attend  the  inheritance.  Neither 
the  mortgage  nor  the  assignment  made  any 
mention  of  the  lease  for  lives.  In  ejectment  by 
the  heir-at-law  of  the  lessee  against  the  heir-at- 
law  of  R.  0.  :--Held,  first,  that  the  lease  for  lives 
was  not  a  void  conveyance,  under  26  Eliz.  c.  4, 
8.  2.  Oioen  v.  Oujen,  3  H.  &  C.  88  ;  33  L.  J., 
Ex.  287  ;  10  Jur.  (K.S.)  884 ;  11  L.  T.  187. 

Held,  secondly,  that  L.  was  entitled  to  the 
protection  of  the  term  of  500  years  against  the 
claim  of  the  heir-at-law  of  the  lessee  for  lives. 
Ih.  ^       ^ 

By  writing  not  under  seal,  reciting  that  D. 


had  purchased  for  the  residue  of  a  term  four 
messuages,  in  one  of  which  the  plaintiff  resided^ 
it  was  agreed  that  he  should  continue  to  reside  in 
that  messuage  during  the  residue  of  D.*s  interest,, 
if  the  plainl£S  should  so  long  live,  at  the  yearly 
rent  of  !«.,  and  D.  further  agreed  to  assign  all  hia 
interest  in  the  premises  purchased  by  D.  to  the 
plaintiff  on  payment  of  140/.  within  a  stated 
period : — Held,  that  this  was  a  lease.  Lovelock 
V.  Frankly n,  8  Q.  B.  371 ;  16  L.  J.,  Q.  B.  182  ;  11 
Jur.  1085. 

By  ]>eed.l^A  lease  for  life  must  be  by  deed. 
Drowney.  Warner,  14  Yes.  156  ;  9  R.  R.  259. 

Leaaing  Pewar— Coxutmotloii  of  Clanie.] — 
The  interest  in  a  lease  for  lives  renewable  for 
ever  of  certain  lands  having  vested  in  the  five 
daughters  of  G.,  one  of  them,  H.,  in  1778  married 
F.,  and  by  the  settlement  then  executed  F.  waa 
made  tenant  for  life,  with  a  power  to  lease  for 
any  term  not  exceeding  three  lives  or  31  years. 
By  the  same  settlement  a  term  of  500  years  was 
vested  in  trustees  on  certain  trusts.  In  1800  a 
lease  of  the  lands  for  three  lives  was  made  to 
•O'C.  l^  the  persons  representing  the  interests  of 
the  four  sisters  of  H. ;  out  the  interest  of  H.  was 
represented  only  in  that  lease  by  F.  F.  died  in 
1821.  The  interest  of  O'C.  in  the  lease  of  180O 
having  become  vested  in  0*B.,  the  latter  in  1825 
made  a  lease  of  the  lands  to  S.  for  three  lives, 
and  the  longest  of  them,  "  provided  the  interest 
of  the  said  0*B.  should  so  long  continue,  and  not 
otherwise."  In  1828  O'B.  purchased  the  trust 
term  created  in  1773.  The  interest  in  the  lease 
of  1800  had  determined :— Held,  first,  that  the 
lease  of  1800  was  not  in  excess  of  the  leasing 
power  ;  and,  secondly,  that  no  equity  arose  in  S. 
to  have  the  term  granted  to  him  kept  alive  as  to 
one-fifth  of  the  lands,  in  consequence  of  the 
purchase  of  the  '  trust  term  by  O'B.  In  re 
(TBrien^t  Egtate,  Ir.  R.  3  Eq.  77. 

Appertionnsnt  of  Sent.] — ^A  lease  of  lands  in 
which  the  lessor  was  seised  in  fee,  and  of  other 
lands  of  which  he  was  seised  for  life  (with 
power  of  leasing),  at  one  entire  rent,  and  the 
lease  not  well  executed  according  to  the  power, 
is  good  after  the  death  of  lessor  for  the  landa 
in  fee,  though  not  for  the  other  lands ;  for  the 
rent  may  be  apportioned.  Doe  d.  Vattghan  v. 
MeylcTy  2  M.  &  S.  276 ;  15  R.  R.  244. 

Legal  Estate.] — ^Lands  held  under  a  lease  for 
lives,  having  been  devised  to  Mary  for  life,  and, 
after  her  death,  to  Thomas  absolutely,  they  joined 
in  surrendering  the  lease,  and  procured  a  new 
one  for  Uves  to  themselves  and  their  heirs  as 
joint  tenants ;  Thomas  devised  the  lands,  but 
Mary  survived  him  and  devised  them  : — ^Held, 
that  the  legal  estate  granted  by  the  new  lease 
was  vested  in  the  devisee  of  Mary,  in  trust  for  the 
heir  of  Thomas  and  also  of  his  devisee.  Hill  v. 
Hill,  Ir.  R.  8  Eq.  140.  Affirmed,  Ih.  622— 
Ch.  Ap. 

Question  for  Jury  whether  for  Liyei  or  from. 
Tear  to  Tear.] — ^The  assignee  of  a  lease  for  lives 
continued  in  possession  for  several  months  after 
its  expiration,  and  paid  a  half-yearly  gale  of  the 
reserved  rent  which  subsequently  accrued  due  ; 
but  there  being  a  controversy  as  to  the  terms 
upon  which  he  was  permitted  to  remain  in  posses- 
sion : — Held,  that  it  ought  to  have  been  left  to 
the  jury  to  find  what  was  the  precise  character 
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o(  the  assignee's  posseflBion  after  the  expiration  of 
the  lease— whether  as  tenant  from  year  to  year 
npon  the  terms  of  the  expired  lease,  or  subject  to 
negotiations  for  the  creation  of  a  new  tenan^  at 
an  increased  rent.  Onulfield  v.  Farr^  Ir.  S.  7 
C.  L.  469. 

CoYaaant  that  Lease  but  not  that  IdYSt  sub- 
riiting.] — C.  assigned  by  deed  a  lease  for  the 
lives  of  W.,  J.  and  H.,  to  hold  for  the  lives  of 
W.,  J.  and  H.,  and  the  survivors  and  survivor  of 
them,  and  covenanted  that  the  lease  "was  a 
good,  valid,  and  subsisting  lease  in  the  law  for 
the  lives  of  W.,  J.  and  H.,  and  the  survivors  and 
survivor  of  them,  and  was  not  forfeited,  sur- 
rendered, or  become  void  or  voidable."  J.  had 
died  before  the  making  of  the  deed  : — ^Held,that 
there  was  no  breach  of  the  covenant,  as  C.  only 
undertook  that  the  lease  was  subsisting,  and  not 
that  three  lives  were  in  existence  at  the  date  of 
the  covenant.  Qtates  v.  CoIUtim,  41  L.  J.,  Q.  B. 
90  ;  L.  R.  7  Q.  B.  114  ;  26  L.  T.  134;  20  W.  R. 
187— -Ex.  Ch. 

Estoppel  of  Tenant.] — In  an  action  for  rent, 
where  the  title  to  the  land  is  not  in  question,  the 
tenant  is  estopped  from  saying  the  lease  is  not  a 
good  one ;  as  that  being  a  lease  for  lives  it  could 
not  be  granted  without  livery  of  seisin,  or  by 
lease  and  release,  or  bargain  and  sale  ;  and  that 
being  a  lease  of  a  freehold  it  could  not  commence 
in  future  ;  for  let  the  leaise  be  what  it  will,  the 
covenant  is  good  ;  and,  if  otherwise,  the  tenant 
might  enjoy  the  land,  and  yet  the  landlord  have 
no  remedv  for  his  rent,  Monroe  v.  Kerry  (JjorS)^ 

1  Bro.  P.C.67. 

Duration  of.] — ^A  lease  was  granted  in  pur- 
suance of  an  agreement  between  A.  and  B.,  by 
which  "  A.  agreed  to  let  her  house  to  B.  during 
her  life,  supposing  it  to  be  occupied  by  B.  or  a 
tenant  agreeable  to  A."  ;  and  "  a  clause  was  to 
be  added  in  the  lease,"  to  give  A.'s  son  an  option 
to  possess  the  house  when  of  age  : — Held,  that 
such  lease  only  enured  for  the  joint  lives  of  A. 
and  B.    Doe  d.  Bromfield  v.  8m\ih^  6  East,  530  ; 

2  Smith,  570 ;  2  T.  R.  436. 

Stamping.] — ^An  agreement  that  A.  is  to  have 
a  tenement  for  life  does  not  require  a  lease 
stamp,  the  document  not  being  under  seal,  and 
therefore  not  operating  to  pass  an  estate  for  life. 
SUnte  V.  Bog&re^  2  M.  &  W.  443  ;  M.  &  H.  146  ; 
6  L.  J.,  Ex.  145  ;  1  Jur.  455. 

Termination  of.] — Where  the  interest  of  a 
tenant  is  determined  by  the  death  of  a  tenant  for 
life,  under  whom  he  holds,  the  possession  ceases 
with  the  interest,  and  he  cannot  maintain  trespass 
unless  he  does  some  act  indicating  an  intention 
to  continue  in  possession.  Brown  v.  Motley,  3 
Ex.  219. 

XIEMt  ol] — By  a  memorandum  A.  agreed  to 
let  premises  to  B.  for  two  vearsat  a  certain  rent ; 
and  that  B.  should  have  the  right  of  purchasing 
the  premises  at  the  end  of  or  at  any  time  during 
the  term  for  a  given  sum  ;  **  it  being  understood 
that  A.  was  possessed  of  the  premises  for  his  own 
life,  and  the  life  of  M.,  and  of  the  survivor  of 
them  "  : — Held,  that  by  this  agreement  A.  bound 
himself  to  make  title  to  the  premises,  for  the  lives 
of  himself  and  M.  and  the  life  of  the  survivor. 
WoHhington  v.  Warrington,  5  C.  B.  636  ;  17  L,  J., 
C.  P.117. 


8nb-loaso— Snrronder  and  Bonowal  of  Loaio 
— BoooTory  of  Fossosiion  by  Owner  in  7oo— 
InteroiM  Tonnini]— C.,  the  owner  in  fee  and 
predecessor  in  title  of  the  plaintiib,  in  1805 
granted  a  freehold  lease  of  lands  for  three  lives. 
The  lessees  in  1807  sub-demised  nart  of  the  land 
for  a  term  determinable  on  the  aropping  of  the 
last  of  the  three  lives,  which  occurred  in  1874. 
The  lessees  in  1832  surrendered  their  lease,  and 
on  the  next  day  took  a  new  lease  for  lives, 
the  last  of  which  dropped  in  1891.  This  lease 
was  by  common  law  demise,  and  bore  an 
indorsement  of  livery  of  seisin.  The  defendant, 
claiming  through  the  sub-lessees,  had  been,  since 
1874,  when  the  sub-lease  expired,  in  actnid 
possession  of  the  lands  comprised  therein  with- 
out title.  In  an  action  to  recover  possession : — 
Held,  that  the  lease  of  1832,  bemg  a  valid  lease 
by  virtue  of  4  Geo.  2,  c.  28,  s.  6,  operated  to 
pass  an  estate  to  the  lessees  ;  and  therefore  the 
plaintiffs'  reversionary  estate  did  not  become  an 
estate  in  possession  within  the  meaning  of  the 
Real  Property  Limitation  Act,  1874,  until  1891, 
when  the  last  life  in  the  lease  dropped;  and, 
therefore,  that  the  plaintifb'  right  to  recover  was 
not  barred  under  that  act.  The  expression 
"interesse  termini "  is  never  used  with  regard  to 
a  freehold  lease,  to  which  it  has  no  application. 
Eooletiaetieal  ChmvtisHonere  v.  Bowe  (5  App.  Gas. 
736)  distinguished.  EeelentuHeal  Ommiseioners 
V.  Treemer,  62  L.  J.,  Ch.  119  ;  [1893]  1  Ch.  166  ; 
3  R.  136  ;  68  L.  T.  11 ;  41  W.  R.  166. 

XIEMt  of  Snrrondor.]— Quasi  tenant  in  tail  of 
a  freehold  lease  for  lives  may,  by  surrendering 
the  old  lease,  and  taking  a  new  one  to  himself, 
bar  the  remainder  over.  Gray  v.  Mannoekf  2 
Eden,  339. 


6.  NON-EZBOUTIOK  BT  LESSOR. 

Motion  ^on  4lo*onant— Liability  of  Tenant] — 
Action  on  an  indenture  for  a  term  of  ten  years, 
by  the  plaintiffs  to  the  defendant,  for  not  yield- 
ing up  the  premises  occupied  by  him  during 
the  term  in  good  repair.  Plea  (setting  out  the 
indenture,  by  which  the  plainti&,  as  the  master 
and  governors  of  an  hospital,  demised,  under  their 
common  seal,  to  the  d^endant,  who  covenanted 
with  such  master  and  governors),  that  the  inden- 
ture was  not  at  any  time  during  the  term 
signed  by  the  plaintilb,  nor  did  they  sign  any 
lease  in  writing : — ^Held,  that  the  defendant  was 
liable  on  his  covenant,  whether  the  plaintiffs  had 
executed  the  indenture  or  not.  dock  v.  Good^ 
man,  2  G.  Ac  D.  159  ;  2  Q.  B.  580  ;  11  L.  J.,  Q.  B. 
225  ;  6  Jur.  779. 

Held,  secondly,  that  the  plaintiffs  could  not 
sue  in  their  individual  characters  on  a  covenant 
made  with  them  in  their  corporate  capacity.  lb. 

Declaration  on  a  deed  made  between  the  plain- 
tiff and  the  defendant,  whereby  the  plaintiff 
demised  to  the  defendant  a  messuage,  with  the 
appurtenances,  for  seven  vears,  and  the  defendant 
covenanted  with  the  plaintiff,  that  he  would 
yearly  and  every  year,  auring  the  term,  keep  the 
premises  in  repair,  and  give  them  up  in  repair,  at 
the  end  of  the  term  ;  by  virtue  of  which  demise 
the  defendant  entered  upon  and  enjoyed  the 
premises.  The  breach  laid  was  for  not  keeping 
the  premises  in  repair  during  the  term.  The 
defendant  pleaded  that  his  part  of  the  deed  waa 
executed  by  him  after  the  alleged  day  of  the 
execution  thereof,  and  that  the  plaintiff*s  part; 


856 


LANDLORD  AND  TENANT— Lco«e». 


856 


was  never  executed  by  him,  or  by  any  agent  of 
his  thereunto  lawfully  authorised,  nor  was  there 
ever  any  demise  of  the  premises  to  the  defendant, 
nor  was  there  ever  any  lease  of  any  part  of  the 
premises  put  in  writing  and  signed,  or  made, 
signed,  soiled  or  delivered  by  the  plaintiff,  or 
by  any  agent  of  his  thereunto  lawfully  authorised 
by  writing  or  otherwise ;  and  that  although  before 
the  making  of  the  deed  the  plaintiff  demised 
the  premises  for  one  year,  and  so  on  from  year 
to  year,  by  virtue  of  which  demise  the  ddfen- 
dant  entered  and  occupied  the  premises  for  a 
term,  to  wit,  for  nine  years,  which  term  ended 
before  the  commencement  of  the  suit,  the  defen- 
dant never  did  occupy  the  premises  under  any 
demise  from  the  plaintiff,  other  than  that  last 
mentioned,  or  for  any  term  granted  by  the  deed, 
and  that  there  never  was  any  consideration  for 
the  execution  by  the  defendant,  on  his  part,  of 
the  deed,  and  that  his  covenant  therein  was 
void : — Held,  in  substance,  a  good  answer  to  the 
action.    Pitman  v.  Woodhury^  8  Ex.  4. 

Action  upon  an  indenture  between  commis- 
sioners of  an  inland  navigation,  under  the  autho- 
rity of  several  acts  of  parliament,  on  the  one 
part,  and  the  defendant  on  the  other  part, 
whereby  the  commissioners  demised  the  toUs  cf 
the  navigation  to  the  defendant  for  one  year,  at  a 
rent  payable  monthlv,  together  with  some  other 
payments,  and  the  aefendant  covenanted  with 
the  commissioners,  parties  to  the  indenture,  and 
also  with  the  whole  body  of  the  commissioners 
in  a  separate  covenant,  for  payment  of  the  rent. 
The  declaration  alleged  an  entey  by  virtue  of  the 
demise,  and  an  occupying  and  receiving  the  tolls 
during  the  entire  year.  Breach,  nonpayment  of 
the  rent.  Plea,  that  the  commissioners  never 
executed  the  lease,  and  that  the  entry  and  occu- 
pation wei'e  at  the  will  of  the  commissioners 
only,  and  not  under  the  demise.  Beplication, 
that  the  defendant  entered,  and  received  and 
enjoyed  the  tolls  by  the  permission  of  the  commis- 
sioners, under  the  terms  of  the  indenture : — ^Held, 
that,  as  the  lessors  had  not  executed  the  lease, 
the  lessee  had  never  received  the  consideration 
for  which  he  had  stipulated,  namdy,  a  perma- 
nent estate  during  the  demise,  and  unaer  its 
terms  ;  and,  therefore,  that  he  was  not  liable  to 
be  sued  upon  his  covenant  in  that  instrument. 
Stoatman  v.  Ambler^  8  Ex.  72  ;  22  L.  J.,  Ex.  81. 
See  Morgan  v.  Pike,  14  C.  B.  478 ;  2  G.  L.  B.  696 ; 
23  L.  J.,  C.  P.  64  ;  2  W.  R.  193. 

To  an  action  on  a  covenant  in  a  lease  for  years 
by  the  lessor,  a  plea  that  the  lessee  was  tenant 
for  a  term  of  years  if  he  should  so  long  live,  and 
that  the  lease  was  never  executed  by  the  rever- 
sioner is  a  bad  plea.  How  v.  Oreeh,  3  H.  &  G. 
391 ;  34  L.  J.,  Ex.  4  ;  10  Jur.  (N.B.)  1187 ;  11  L.  T. 
315  ;  13  W.  R.  80. 

liability  of  AsiignM.] — To  an  action  on 

a  covenant  against  the  assignee  of  a  lease,  of 
which  the  declaration  averred  that  the  party 
under  whom  the  assignee  claimed  executed  the 
counterpart : — Held,  that  a  plea  that  the  inden- 
ture was  not  executed  by  the  plaintiff,  or  by  any 
agent  of  the  plaintiff  thereunto  lawfully  autho- 
rised, in  writing  was  no  answer.  Aveline  v.  Whis- 
son,  4  Man.  &  G.  80 ;  12  L.  J.,  0.  P.  58. 

7.  GOUNTEBPABTS. 

Xneomiitaiey  with  Lsaie.]— The  rule  as  to 
lease  overruling  counterpart  applies  only  where 
there  is  inconsistency  between  those  two  docu- 


ments comjSared-with  each  other,  and  not  where 
the  lease  is  inconsistent  with  itsdf .  JSureMl  v. 
Clark,  46  L.  J.,  C.  P.  115  ;  2  C.  P.  D.  88  ;  35  L.  T. 
690 ;  26  W.  R.  334— C.  A. 

When  the  term  mentioned  in  the  reddendum 
in  a  lease  differed  from  that  stated  in  the  haben- 
dum, and  the  counterpart  throughout  stated  the 
term  as  in  the  reddendum,  the  habendum  was 
corrected  so  as  to  agree  with  the  reddendum. 
lb. 

XiliMt  of— XridenM.]  —  In  an  action  for 
rent  on  a  demise,  the  plaintiff  produced  a  deed 
properly  stamped  as  a  counterpart  lease,  and 

S roved  the  same  to  have  been  executed  by  the 
efendant : — Held,  that  although  there  was  no 
evidence  of  any  lease  having  l^n  executed  by 
the  plaintiff,  the  presumption  was  that  there  was 
such ;  and  the  deed  prodcM^ed  was  therefore  rightly 
admissible  as  a  counterpart.  Hughes  v.  Clarke  10 
G.  B.  905  ;  15  Jur.  430. 

In  an  action  for  rent  upon  an  Indenture  of 
lease,  the  defendant  pleaded  non  demisit.  The 
counterpart  is  sufficient  evidence  of  the  demise. 
Houghton  v.  Kcenig,  18  C.  B.  235 ;  26  L.  J.,  C.  P. 
218. 

Where  a  lease  purports  to  be  made  under  a 
power  contained  in  a  will,  the  lessee  is  estopped, 
Dy  his  execution  of  the  counterpart,  from  deny- 
ing the  execution  of  the  wiU.  Bringloe  v. 
Goodson,  8  Scott,  71 ;  5.Bing.  (N.c.)  738  ;  1  Am. 
322 ;  8  L.  J.,  G.  P.  116. 

Lands  at  A.  were  conveyed  to  a  charity  in 
1763.  In  1783  the  charity,  being  then  incor- 
porated as  the  Magdalen  Hospit^,  granted  a 
lease  for  ninety-nine  years  to  G.  of  all  their 
lands  at  A.  not  included  in  the  site  of  the 
hospital  The  lease  reserved  no  beneficial  rent  to 
the  lessors,  and  contained  no  onerous  covenants 
binding  on  the  lessee.  In  1876  the  governors  of 
the  hospital  brought  an  action  against  the 
defendants,  who  were  in  possession  of  premises 
alleged  to  be  comprised  in  the  lease,  to  have  the 
lease  declared  void  under  13  Eliz.  c.  10,  and  for 
possession.  The  lease  having  been  declared 
voidable  on  demurrer,  the  defendants  denied 
that  they  were  in  possession  under  tiie  lease, 
and  asserted  a  freehold  title  in  themselves 
in  fee.  Since  1858  they  or  their  predecessors 
had  dealt  with  the  property  as  if  seised  in  fee. 
At  the  trial  of  the  action  it  was  proved  that^ 
assiuning  the  hospital  to  be  owners  in  1783 
of  the  lands  conveyed  to  them  in  1763,  the 
premises  in  question  were  comprised  in  the  lease : 
— Held,  that  a  counterpart  of  the  lease  in  the 
possession  of  the  plaintifb  was  admissible  as 
evidence  against  the  defendants,  although  there 
was  no  other  evidence  of  the  identity  of  tiie 
property  comprised  in  the  lease  with  that  con- 
veyed in  1763,  and  although  there  was  no 
evidence  that  G.  entered  under  the  lease,  or  that 
the  defendants  claimed  under  him ;  for  that,  first, 
where  persons  are  found  to  be  owners  of  pro- 
perty, tnere  is  a  presumption,  in  the  absence  of 
anything  to  the  contrary,  that  they  have  remained 
owners  of  the  same  property ;  and,  secondly, 
that  the  defendants  being  in  possession,  it  must 
be  presumed  that  G.  entered,  and  that  the 
defendants  were  in  possession  by  devolution 
from  him,  so  as  to  ascribe  to  them  a  rightful 
rather  than  a  wrongful  possession.  Magdalen 
Hospital  Y.  Xnotts,  37  L.  T.  428 ;  26  W.  R.  141. 
Affirmed  in  G.  A.  infra. 

Held,  also,  that  the  fact  that  the  defendants 
had  dealt  with  the  property  as  owners  in  fee  did 
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not  rebat  the  piesiimption  that-they  held  under 
the  lease.    Ih, 

In  1768  lunds  were  conveyed  upon  tnut  for  a 
charitable  corporation,  and  in  1783  the  corpora- 
tion granted  a  lease  of  part  of  such  lands  to  G. 
for  ninety-nine  years  at  a  peppercorn  rent.  In 
1877  the  corporation  commenced  an  action 
against  K.,  who  was  in  possession  of  the  demised 
lands,  on  the  ground  that  the  lease  being 
voidable  under  13  Elia.  c.  10,  they  had  the 
option  to  determine  it  at  any  time  during  its 
continuance,  and  that  the  Statute  of  Limitations 
did  not  commence  to  run  against  them  until  they 
exercised  such  option : — ^Held,  that  in  the 
absence  of  evidence  to  the  contrary,  the  counter- 
part lease  was  prim&  facie  evidence  of  the  title 
in  fee  of  the  corporation,  and  that  the  defendant 
being  admittedly  in  possession  of  land  included 
in  the  lease,  the  presumption,  in  the  absence  of 
proof  to  the  contraiy,  was  that  he  was  in 
possession  under  some  title  derived  through  G. 
Magdalen  HotpUal  v.  KnotUy  47  L.  J.,  Ch.  726 ; 
8  Ch.  D.  709  ;  38  L.  T.  624  ;  26  W.  R.  646— G.  A. 
In  H.  L.  (tee  infra)  this  point  did  not  arise. 

Cost  of.]— In  a  written  agreement  for  a  lease 
it  was  stipulated  that  if  the  tenant  should  be 
desirous  to  take  a  lease  of  the  premises,  "  he  the 
said  (landlord)  will,  at  the  request  and  costs  of 
the  said  (tenant),  grant  and  execute  to  him  a 
lease  thereof  "  : — Hdd,  that,  upon  this  agreement, 
the  tenant  was  not  bound  to  pay  for  the  counter- 
part of  the  lease,  although  the  lease  was  to 
contain  covenants  to  be  performed  by  the 
tenant ;  and  that,  if  the  landlord  required  a 
counterpart,  he  must  be  at  the  expense  of  it 
himself.    Jennings  v.  Major,  8  Car.  k  P.  61. 

Bight  of  Leaaor  te  WitaeM  Bxaeutioii  o£] — 

In  the  absence  of  any  stipulation  to  that  effect, 
the  lessor  is  not  entitled  to  insist  upon  witnessing 
by  himself  or  his  agent  the  execution  of  the 
counterpart  of  the  lease  by  the  lessee  ;  and  in  a 
suit  by  the  lessee  to  enforce  specific  performance 
of  the  agreement  for  a  lease,  the  lessor  ordered 
to  pay  the  costs  of  the  suit  occasioned  by  his 
refusal  to  execute  the  lease,  unless  the  execution 
of  the  counterpart  was  attested  by  his  agent. 
JBorradaile  v.  Smart,  6  W.  R.  270. 


8.  Title  of  Lbbsob. 

Frefumption  of  PossmsIoil] — ^The  granting 
of  a  lease  is  an  act  of  ownership  which  is 
primft  facie  evidence  of  a  title  in  fee  of  the 
grantor ;  and  the  law  will  presume  that  persons 
in  possession  of  land  comprised  in  the  lease  are 
in  possession  rightfully,  and  are,  therefore,  in  the 
absence  of  other  proof  by  them,  privy  to  the 
term.  Magdalen  Moapital  v.  KnotU,  47  L.  J., 
Ch.  726  ;  8  Ch.  D.  709  j  38  L.  T.  624  ;  26  W.  R. 
640— C.  A.  8,  a  in  H.  L. ;  48  L.  J.,  Ch.  579  ;  4 
App.  Cas.  324  ;  40  L.  T.  466 ;  27  W.  R.  602. 

How  fsx  iMum  guarantees  at  to  Title.] — 
Under  a  parol  demise,  the  law  implies  an 
agreement  for  quiet  enjoyment,  but  not  of  good 
title.  Bandy  v.  Carttoright,  8  Ex.  913  ;  22  L.  J., 
Ex.  285. 

A  tenant  from  year  to  year,  who  has  been 
evicted  by  the  reversioner  after  the  determina- 
tion of  the  interest  of  the  landlord,  cannot 
maintain  an  action  upon  an  implied  covenant 
for    quiet    enjoyment    against   his    landlord. 


Pen/old  V.  Abbott,  32  L.  J.,  Q.  B.,  67 ;  9  Jur. 
(N.8.)  517 ;  7  L.  T.  384  ;  11  W.  R.  169.  See  also 
Adams  v.  6Hbney,  4  M.  Jc  P.  491 ;  6  Bing.  656  ; 
8  L.  J.  (0.8.)  C.  P.  242  ;  31  R.  R.  514. 

A  tenant  from  year  to  year,  equally  with  a 
tenant  having  a  larger  interest,  is  bound  to  make 
proper  inquiries  into  his  landlord's  title,  and  he 
is  affected  with  the  consequences  of  not  doing 
so.  Wilson  V.  ffaH,  35  L.  J.,  Ch.  569  ;  L.  R.  1 
Ch.  463 ;  12  Jur.  (K.fl.)  460;  14  L.  T.  499;  14 
W.  R.  748. 

See  also  eases,  post,  cols.  1136  et  seq. 

In  Case  of  Agreement  Ibr  Lease.] — See  ante, 
cols.  787  et  seq. 

Tenant's  Power  to  Ditpnte.] — See  post,  K.  1. 

9.  Option  to  Pubchabb  Premises. 

To  Pnrohase  Fee  Simple— Hatnre  of  Intereit 
eonfsrred  on  Lessee— Real  and  Personal  Bepre- 

sentatiTes.]  —  A  lease  of  land  contained  a 
covenant  by  the  lessor  with  the  lessee,  his 
executors,  administrators  and  assigns,  that  if 
the  lessee,  his  executors,  administrators  or 
assigns,  should  at^any  time  thereafter  be  desirous 
of  purchasing  the  fee  simple  of  the  demised 
land,  and  should  give  notice  in  writing  to  the 
lessor,  his  heirs  and  assigns,  then  the  lessor,  his 
heirs  or  assigns,  would  aooept  1,200^.  for  the 
purchase  of  the  fee  simple,  ana  on  receipt  thereof 
would  convey  the  fee  simple  to  the  lessee,  his 
heirs  or  assigns,  or  as  he  or  they  should  direct. 
The  lessee  died  intestate,  and  nearly  twentv  years 
after  his  death  his  heir,  who  was  also  adminis- 
trator of  his  personal  estate,  called  on  the  devisee 
of  the  lessor  to  convey  the  fee  simple  to  him  in 
accordance  with  the  covenant,  and  a  conveyance 
was  executed  accordingly.  The  heir  af terws^ 
contracted  to  sellpart  of  the  property  thus  con- 
veyed to  him : — ^Held,  that  the  option  to  purchase 
was  attached  to  the  lease  and  passed  with  it ; 
that  it  consequently  passed  as  part  of  the  lessee's 
personal  estate  to  the  administrator,  and  that  the 
administrator  could  not  make  a  good  title  to  the 
purchaser,  unless  the  next  of  un  of  the  lessee 
would  concur  in  the  sale.  Adams  and  Kensington 
Vestry,  In  re,  54  L.  J.,  Ch.  87  ;  27  Oh.  D.  394  ; 
51  L.  T.  382  ;  32  W.  R.  883— C.  A. 

Payment  a  Condition  Preeedent  to  Pvrehase.] 

— ^A  lease  for  years  contained  a  covenant  on  tbe 
part  of  the  lessor,  that  if  the  lessee  should  be 
desirous  at  the  expiration  of  the  term  of  pur- 
chasing the  premises,  and  should  give  to  the  lessor 
six  calendar,  months*  notice  in  writing  of  such 
desire,  and  should  pay  to  him  2,000/.,  &e  lessor 
would  sell  and  convey  the  premises  to  the  lessee ; 
the  expense  of  the  preparation  and  verification 
of  the  abstract  to  be  borne  by  the  lessee,  he 
expressly  accepting  the  title.  The  lessee  gave 
notice,  but  did  not  pay  the  money : — ^Held,  that 
the  payment  of  the  money  was  a  condition  pre- 
cedent to  the  right  of  purchsse,  and  that  the 
money  not  having  been  paid,  no  binding  contract 
arose.  Weston  v.  Collins,  34  L.  J.,  Ch.  353  ;  11 
Jur.  (N.S.)  190  ;  12  L.  T.  4  ;  13  W.  R.  510— L.C. 
A  lessee,  who  had  the  option  of  purchasing  the 
freehold  at  any  time  within  seven  years,  by  giving 
three  months*  notice,  and  paying  a  certain  sum 
at  Uie  expiration  of  such  notice,  gave  the  required 
notice  three  months  before  the  seven  years 
elapsed,  but  did  not  pay  the  money  on  or  before 
the  day  the  notice  expired  : — ^Held,  thut  the  lessee 
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was  not  entitled  to  a  decree  for  specific  perform- 
ance, the  time  of  payment  being  one  of  the  two 
conditions  of  the  contract.  RaneUigh  (^Lttrd)  y. 
Melton,  2  Drew.  k.  Sm.  278  ;  34  L.  J.,  Ch.  227 ; 
10  Jut.  (N.B.)  1141 ;  11  L.  T.  409  ;  13  W.  R.  150. 

Option  independent  of  Duration  of  Term.] — 
By  a  clause  at  the  end  of  a  lease,  the  lessees  on 
notice  given  on  or  before  a  fixed  date  had  the 
option  of  purchasing  the  fee  simple  of  the  pre- 
mises comprised  in  the  lease,  together  with  certain 
machinery  thereon.  The  term  was  under  the  lease 
determined  absolutely  by  an  event  which  hap- 
pened, viz.  by  a  fire  which  partly  destroyed  the 
premises  demised,  and  which  occurred  before  the 
exercise  of  the  option  : — Held,  that  the  option  to 
purchase  vras  independent  of  the  duration  of  the 
term.  Edwards  v.  West,  47  L.  J.,  Ch.  463;  7 
Ch.  D.  858  ;  88  L.  T.  481 ;  26  W.  B.  507. 

Hotice  to  Inflint  Heir.] — A  lease  for  twenty-one 
years  contained  a  proviso,  that  if  the  lessees 
should  be  desirous  of  purchasing  the  fee,  and 
should  give  to  the  lessor,  his  heirs  or  assigns, 
notice  of  such  desire,  they  should  be  entitled  to 
become  the  purchasers  of  the  premises  at  the 
price  named,  and  the  lessor,  his  appointees,  heirs 
or  assigns,  would,  on  payment  of  the  purchase- 
money,  do  all  acts  for  conveying  the  pi^mises  to 
the  use  of  the  purchasers.  The  lessor  died,  having 
devised  all  his  real  estates  to  trustees,  who  dis- 
claimed, and  leaving  an  infant  heir.  The  lessees 
having  served  on  the  infant  and  his  guardian 
notice  of  their  election  to  purchase  : — Held,  that 
such  notice  was  effectually  served,  and  constituted 
a  valid  and  binding  contract,  which  the  court 
would  not  refuse  to  carry  out  on  the  ground  that 
the  infant  could  not  give  a  discharge  for  the 
purchase-money.  WomU  v.  Myde,  31  L.  J.,  Ch. 
296  ;  6  L.  T.  317  ;  10  W.  B.  339. 

Breaeh  of  OoTeunt  to  Inenre.] — ^An  owner  of 
a  plot  of  ground  agreed  to  grant  a  lease  of  it  to 
A.  as  soon  as  the  latter  had  erected  a  villa  tiiereon. 
But  it  was  stipulated,  that  if  A.  should  not  per- 
form the  agreement  on  his  part,  the  agreement 
for  a  lease  was  to  be  void,  and  that  the  owner 
might  re-enter.  A.  was  to  insure  in  a  particular 
way,  and  he  was  to  have  the  option  of  purchasing 
the  fee  within  two  years.  A.  erected  the  villa, 
but  insured  in  a  wrong  office-  and  in  a  wrong 
name : — Held,  that  the  contract  for  a  lease  was 
independent  of  the  option  to  purchase,  and  that, 
notwithstanding  the  forfeiture  of  the  first,  the 
latter  still  subsisted,  and  a  specific  performance 
of  the  contract  for  sale  was  decreed.  Green  v. 
Low,  22  Beav.  625  ;  2  Jur.  (N.8.)  848  ;  4  W.  B.  669. 


10.  Setting  Abide. 

Fraud.]  —  A  lease  impeached  for  alleged 
fraud  and  under-value : — Held,  under  the  cir- 
cumstances, valid.  Donegal  (Marquis)  v.  Oreg, 
13  Ir.  Eq.  B.  12. 

Concealment  and  misrepresentation  relied  on 
in  such  a  case  must  be  proved  fraudulent,  and 
the  contract  shewn  to  be  oased  upon  it ;  and  the 
very  fraud  alleged  in  the  bill  proved.    Ih, 

Equity  will  not  decree  a  renewal  of  a  lease 
claimed  on  an  agreement  accompanied  with 
fraud.    Davies  v.  Olixer,  1  Bidgw.  P.  C.  1. 

Agreement  for  lease  founded  on  fraudulent 
statement,  will  be  rescinded,  and  an  account 
directed.    Long  v.  Fletcher,  2  Eq.  Abr,  5. 


Bill  to  set  lea^e  aside  as  having  been  obtained 
by  surprise  and  fraud,  dismissed  under  the  cir- 
cumstances.   Smyth  V.  Smyth,  2  Madd.  75. 

A.  filed  his  bill  in  the  Court  of  Chancery 
in  Ireland,  to  be  relieved  against  a  long  lease 
granted  by  his  ancestors,  on  the  foot  of  fraud ; 
but  not  giving  sufficient  evidence  of  the  fraud, 
his  bill  was  dismissed  with  costs.  Some  years 
after,  A.  filed  a  new  bill  for  the  same  purpose, 
charging  fresh  proofs  of  the  fraud,  which  were 
not  discovered  pending  the  former  suit.  Upon 
hearing  this  second  cause,  the  lease  was  set  aside ; 
and,  on  an  appeal,  this  decree  was  aflUmed,  but 
varied  by  consent.  Ottter  v.  Barry  more  (^rl\ 
4  Bro.  P.  C.  203. 

A.  having  g^nted  &  lease  of  certain  mines 
to  P.  as  a  trustee  for  the  West  Cork  Minins 
Company,  and  having  in  his  lifetime  received 
certain  sums  in  part  payment  of  the  considera- 
tion money  of  the  lease,  P.,  who  was  his  executor, 
filed  his  bill  against  V.,  the  managing  director  of 
the  company,  for  an  account  of  the  sum  due  on 
foot  of  the  purchase-money  and  for  payment 
thereof.  V.  filed  a  cross  bill  on  behalf  of  the 
company,  and  thereby,  after  setting  forth  various 
facts  and  matters  as  evidencing  fraudulent  con- 
duct against  the  shareholders  on  the  part  of  A. 
and  his  executor  P.,  impeached  the  lease  as 
fraudulent,  and  the  consideration  thereof  as 
exorbitant  and  extravagant: — Held,  under  the 
circumstances,  that  the  plaintiff  in  the  original 
cause  was  entitled  to  the  relief  as  prayed  for  by 
his  bill,  and  that  the  cross  bill  should  be  dismissed 
without  costs.  IHke  v.  Vigere,  2  Dr.  &  Wal.  1. 
Affirmed,  sub  nom.  Vigeri  v.  Pike,  8  CI.  &  F.  562. 

Validity  of  leases  is  triable  at  law  ;  therefore, 
bill  to  set  lease  aside  demurrable.  Sed  quserc. 
Hutchinson  v.  Gamble,  2  Bro.  P.  C.  518. 

Frandnlent  Bepreeentatlon— As  to  Purposee 
fbr  whieh  Premiies  were  to  be  need — Immo- 
rality.]— ^An  owner  of  premises,  who  grants  a 
lease  of  them  for  a  term,  under  which  the  lessee 
enters,  cannot  avoid  the  lease  on  the  ground  that 
it  was  obtained  by  the  fraudulent  misrepresenta- 
tions of  the  lessee  as  to  matters  collateral  to  the 
lease,  e.g.  that  he  was  a  respectable  person,  and 
intended  to  use  the  premises  for  a  respectable 
business ;  whereas  he  was  not  a  respectable  man, 
and  intended  at  the  time  and  did  ^terwards  use 
the  premises  for  an  immond  and  an  illegal  purpose. 
Fcret  V.  MiU,  16  C.  B.  207  ;  2  C.  L.  B.  1366 ;  23 
L.  J.,  C.  P.  186  ;  18  Jur.  1014  ;  2  W.  B,  493.  See 
also  post,  coL  924. 

As  to  Age  of  InflULt]— Where  a  lease  is 

set  aside  at  the  instance  of  the  lessor  on  the 
ground  that  the  lessee  is  an  infant  and  obtained 
the  lease  on  his  representation  that  he  was  of 
fall  age,  the  lessor  cannot  recover  damages  for 
use  and  occupation.  Lentpriere  v.  Lange,  27 
W.  B.  879. 

TTnlbnnded  but  Justifiable  Aisertlon.] — Lease 
deliberately  executed  cannot  be  set  aside  on 
account  of  an  unfounded,  though  justifiable, 
assertion  of  the  lessor,  pending  the  treaty,  there 
being  no  wilful  misrepresentation,  nor  on  the 
grounds  of  mistake  from  an  omission  of  a  general 
warranty  in  the  lease,  such  not  constituting  part 
of  the  agreement.  Legge  v.  Croker,  1  Ball  &  B. 
506  ;  12  B.  B.  49. 

Surprise.] — ^Agreement  decreed  to  be  delivered 
up  on  the  ground  not  of  fraud,  but  surprise, 
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neither  party  understanding  the  effect  of  it,  vis., 
a  lease,  with  covenant  for  peroetnal  renewal  at 
a  fixed  rent,  of  premises  h^d  nnder  charch 
lease,  renewable  upon  fines  continually  increasing. 
WUlan  T.  WUlan,  16  Ves.  72. 

A  sunreyor  is  a  competent  adviser  in  the 
matter  of  a  building  lease,  and  a  lessee  who  has 
bad  the  assistance  and  advice  of  a  competent 
•surveyor  cannot  complain  of  surprise,  Haher- 
da»heri  Co.  v.  lioae^  3  Jar.  (N.8.)  611. 

In  ooBsidaration  of  Xaxriaga.] — Tenant  in  tail 
made  a  lease  to  A.,  in  consideration  of  his  pro- 
^curing  a  marriage  between  the  lessor  and  a  lady 
■of  fortune :— Held,  that  this  consideration  was 
fraudulent,  and  the  lease  accordingly  set  aside. 
Decree  of  the  Court  of  Chancery  dismissing  the 
bill  for  relief  against  the  lease,  reversed.  ScribhU- 
XUl  V.  JBrett,  4  Bro.  P.  C.  144. 

Inadeqiiaoy  of  Oonsideration.] — ^A  lease  granted 
under  circumstances  of  imposition  and  inadequate 
•consideration  and  distress  of  lessor,  set  aside  as 
between  lessor  and  lessee,  but  lessee  having  made 
It  a  provision  for  wife  and  family  by  marriage 
settlement,  court  below  left  to  proceed  as  to  their 
relief.    Knatehhull  v.  Kis*ane,  5  Dow,  389. 

Premises  worth  20Z.  or  222.  let  for  15/.  8«.  The 
•difference  is  not  so  gross  as  to  vitiate  the  bargain 
on  the  ground  of  imidequacy  of  consideration,  it 
not  appearing  that  the  lessor  had  been  deceived 
by  the  lessee  respecting  the  value.  Lukif  v. 
aDonnell,  2  Sch.  Jc  Lef.  471. 

In  1804  A.,  tenant  for  life  under  a  settlement, 
-with  a  power  to  grant  leases  for  twenty-one 
years,  concurred  with  B.,  the  next  tenant  for 
life,  in  an  agreement  to  grant  to  the  steward 
and  solicitor  of  A.  a  lease  of  part  of  the  lands, 
•&C.,  in  settlement  for  twenty-one  years  at  a 
rent  paid  upon  a  valaation,  which  omitted  to 
estimate  certain  rights  of  common  annexed  to 
the  lands,  on  the  alleged  ground  that  those 
lights  were  disputed  bv  the  copyholders  of 
the  manor.  In  1809,  B.  having  become  tenant 
for  life  on  the  death  of  A.,  executed  a  lease 
according  to  the  agreement.  In  1810,  under  an 
act  for  inclosnre  of  waste  lands,  a  very  large 
allotment  was  made  in  respect  of  the  lands 
leased.  B.  died  in  1816,  when  the  reversion 
of  the  lands  subject  to  the  lease  vested  in  C, 
who  accepted  the  rent  reserved  until  1821,  when 
he  filed  a  bill  to  set  aside  the  lease  : — ^Held,  in 
the  court  below,  that  the  transaction  was  unim- 
peachable on  the  ground  of  fraud  : — ^Held,  on 
appeal,  that  the  relief  was  barred  by  acts  of  con- 
firmation and  acquiescence,  but  qusere  whether, 
•considering  the  facts  and  the  relation  of  the 
))arties,  the  lease  might  not  have  been  avoided 
■on  the  ground  of  fraud  or  mistake  if  it  had  been 
questioned  soon  after  the  transaction.  ScUeji 
^Lard)  v.  Rhoadet,  1  Bligh  (N.8.)  1  ;  30  R.  B.  1. 

Lease  of  Charity  Land.] — ^Lease  of  charity 

lands  set  aside  on  the  grounds  of  inadequacy  of 
rent,  length  of  the  term,  and  the  insertion  of  a 
proviso  that  the  tenant  might  remove  buildings 
at  the  end  of  the  tenancy.  The  fact  of  a  partv 
joining  in  a  lease  as  a  consenting  party  : — Held, 
to  be  notice  to  the  lessees  of  the  nature  of  the 
interest  which  he  claims.  Att.-Oen,  v.  Sialic  1 
W.  R.  117. 

Where  Lessor  has  no  ntls.] — A  lease  having 
been  granted  by  deed  in  terms  from  which  the 
law  implies  a  covenant  for  title,  and  the  lessor 
proving  to  have  no  title  to  part  of  the  demised 


premises :— Held,  that  the  lessee  might  refuse 
to  take  possession  of  such  part  of  the  demiseil 
premises,  aud  elect  to  keep  the  remainder,  and 
might  in  an  action  for  rent  due  under  the  lease 
claim  damages  for  breach  of  the  implied  covenant 
by  way  of  counter-claim.    Feret  v.  Hill,  supra. 

Action  for  rent  due  on  a  lease.  The  declara- 
tion stated  that  one  Lawless  being  entitled  to  a 
certain  estate  mortgaged  the  premises  to  O'Brien, 
and  that  afterwards  Lawless  and  0'  Brien  demised 
to  the  defendant,  who  entered  ujion  the  premises 
demised  and  became  thus  possessed  of  the  term  ; 
that  O'Brien's  interest  vested  in  the  plaintiff, 
and  that  a  half-year's  rent  was  due  to  the 
plaintiff  on  the  demise.  A  plea  alleged  that, 
before  tbe  demise,  O'Brien  falsely  and  fraudu- 
lently represented  that  Lawless  was  entitled  to 
the  lands  in  the  lease  mentioned,  as  devisee 
under  the  will  of  his  father,  and  that  his  will 
had  been  duly  proved,  and  that  by  such  false 
and  fraudulent  representations  the  defendant 
was  induced  to  accept  the  lease  and  enter  into 
the  covenants  therein  contained,  and  averred 
that  Lawless  was  not  so  entitled  as  owner,  and 
the  defendant  himself,  as  O'Brien  well  knew, 
was  entitled  to  the  lands  as  heir-at-law.  On 
demurrer,  the  plea  was  held  bad,  for  not  stating 
that  the  defendant  repudiated  the  lease  and 
derived  no  benefit  under  it.  Meldon  v.  LawUnt^ 
Lr.  R.  5  C.  L.  547,  n.  S.  P.,  Anderson  v.  CosteUo, 
Ir.  R.  6  C.  L.  544. 

The  lessor  of  certain  lands  knew  that  as  to 

?art  of  them  he  had  no  title  to  grant  the  lease, 
he  lessee  did  not  know,  and  had  no  means  of 
knowing,  that  such  was  the  case,  and  the  lessor 
did  not  disclose  the  want  of  title  of  him  : — Held, 
that  it  was  not  necessary  in  equity,  in  order  that 
the  lessee  might  be  reUeved  of  the  lease,  that 
there  should  have  been  any  aflirmative  fraud, 
and  that  the  concealment  by  the  lessor  of  a  fact 
affecting  the  title  to  a  material  part  of  tbe 
demised  premises  was  a  sufficient  ground  for 
treating  tne  lease  as  set  aside.  Afostyn  v.  Wtutt 
Mottyn,  Coal  and  Iron  Co,,  45  L.  J.,  C.  P.  401 ; 
1  C.  P.  D.  145  ;  34  L.  T.  325  ;  24  W.  R.  401. 

Loaso  by  Ownor  before  Seisin.] — ^Fraud  by 
making  lease  after  feoffment,  and  before  livery 
and  seisin.    Trehy  v.  Gibone,  Cary,  82. 

Loaso  by  Intozieatod  Person.] — Lease  obtained 
by  fraud  and  circumvention  from  person  in  a 
state  of  intoxication  is  void  in  eqmty.  Butler 
V.  MulmhiU,  1  Bligh,  137. 

By  Person  of  Weak  Intolloot.] — Leases  for 
lives  obtained  by  agents  of  a  deceased  person 
of  weak  intellect  upon  inadequate  considerations 
set  aside  as  fraudulent.  Oarttide  v.  Itheruxwdy 
\  Bro.  C.  C.  558. 

By  Prinoipal  to  Agent] — ^An  agent  may  take 
a  lease  from  his  principal,  but  he  must  always 
be  prepared  to  prove  that  full  information  has 
been  imparted  to  his  principal,  and  that  the 
contract  has  been  entered  into  with  perfect  good 
faith.    Molony  v.  Koman^  2  Dr.  &  War.  3L 

By  Agent  to  Stranger.]— A  party  who  takes 
an  assignment  of  a  lease  from  the  agent  of  the 
lessor,  with  notice  of  the  assignor's  character  as 
agent,  has  the  same  liability  of  sustaining  the 
lease  cast  upon  him  that  the  agent  has,  and  if 
the  lease  cannot  be  upheld  by  the  agent,  neither 
can  it  be  supported  by  the  purchaser  from  the 
agent.    Ih. 
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A  tenant  haying,  bj  collusion  with  the  steward 
of  the  landlord,  obtained  a  renewal  of  a  lease 
for  liyes,  as  though  one  only  had  dropped,  and 
two  were  exchanged,  when  in  fact  two  hves  had 
fallen ;  decreed  to  pay  the  Talue  of  the  two  lives, 
and  he  shall  not  have  the  option  of  deUrering 
up  the  new,  and  abiding  by  his  former  lease. 
Abingd&n  ( JbrQ  v.  Bvtler,  2  Cox,  260 ;  8  Bro. 
C.  C.  112 ;  1  Ves.  Jun.  206. 

A.,  who  was  agent  over  a  property  held  by  four 
sisters  as  tenants  in  common,  and  had  a  power 
of  attorney  from  three  of  them  to  make  leases, 
haying,  when  about  to  leave  the  country  under 
very  suspicious  circumstances,  executed,  as  by  a 
power  of  attorney  from  the  four  sisters,  a  lease 
of  part  of  the  property  to  B.,  his  under-agent, 
and  there  was  some  evidence  of  under-valne  in 
the  rent  reserved,  and  covenants  were  omitted, 
which  6.  had  suggested  as  proper  in  other  leases 
of  the  same  lands  to  other  tenants,  the  lease  was, 
at  the  suit  of  the  four  sisters,  decreed  to  be  set 
aside.  Boisiter  v.  WaUh^  2  Con.  jc  L.  562; 
4  Dr.  ac  War.  486. 

By  Client  to  Solicitor.]— Upon  a  bill  by  a 
tenant  in  remainder  under  a  marriage  settle- 
ment, a  lease  at  an  under-value,  obtained  by  a 
solicitor  from  a  tenant  for  life,  being  his  client, 
and  in  embarrassed  circumstances : — Held,  invalid 
and  rescinded  on  terms  of  paying  for  substantial 
improvements  and  the  usual  terms  in  equity. 
Ward  V.  HartpoU,  3  Bligh,  470. 

By  Tenant  fbr  LUb  to  Trustee.] — ^A  trustee 
appointed  by  will  for  the  management  of  estates 
(with  a  salary  of  lOOZ.  per  annum),  during  the 
continuance  of  a  tenancy  for  life,  took  a  lease 
at  a  very  low  rent,  in  consideration  of  faithful 
services,  from  the  tenant  for  life;  it  was  also 
exceeding  the  power  of  leasing  given  to  the 
tenant  for  life: — ^Held,  that  this  lease  was 
fraudulent  and  voidable  in  the  hands  of  a  pur- 
chaser for  value,  who  had  constructive  notice  of 
the  nature  of  the  lease,  in  favour  of  those 
claiming  the  estates  after  the  tenant  for  life. 
Ker  V.  Dwngannon  (LorS)^  1  Dr.  4c  War.  609 ; 
1  Con.  &  L.  836 ;  4  Ir.  Eq.  R.  348. 

By  Mortgagor  to  Mortgagee.] — ^A  lease,  set 
aside  under  the  circumstances,  being  made  by 
mortgagor  to  mortgagee,  the  latter  taking  advan- 
tage of  the  distress  of  the  former,  and  using  his 
mortgage  as  an  instrument  to  obtain  an  undue 
advantage;  and  the  lessor  executing  the  lease 
on  the  faith  of  an  agreement,  that  he  was  to 
be  allowed  a  certain  maintenance  out  of  the 
property  for  himself  and  family,  which  lessee 
did  not  ]perform,  and  which  it  would  not  have 
been  in  his  power  to  have  secured  on  account  of 
right  of  creditors.  Whether  the  mere  relation  of 
mortgagor  and  mortgagee  be  sufficient  to  avoid 
a  lease  fairly  made  by  the  former  to  the  latter, 
quiere.  Chthhint  v.  Creed^  2  Sch.  &  Lef.  214 ; 
9  R.  R.  71. 

A  contract  between  mortgagor  and  mortgagee 
for  a  lease  to  be  granted  by  the  former  in  con- 
sideration of  forbearance  is  usurious.    Id,  218. 

Fee  farm  grant  or  lease  of  mortgaged  premises 
from  mortgagor  to  mortgagee,  at  a  fixed  annuid 
rent,  is  among  that  description  of  transactions 
at  which  courts  of  equity  look  with  great 
jealousy.    HicJu  v.  Coolie,  4  Dow,  24 ;  16  B.  R.  1. 

By  Behtor  to  Creditor.  ]— On  the  same  principle 
that  purchasers  of  reversionary  interests  and 


post  obit  bonds  are  required  to  prove  that  they 
gave  the  fuU  value,  and  did  not  practise  on  dis- 
tress, a  lessee  making  a  contemporaneous  loan  to 
his  lessor  ought,  when  called  on,  to  shew  that  he 
gave  the  fair  and  just  rent,  and  that  he  did  not 
use  his  loan  as  a  means  to  obtain  a  more  profit- 
able bargain  than  he  might  have  had  in  the 
ordinary  course  of  contract.  Moore  v.  M'Kayy 
Beat.  291. 

A  lease  not  set  aside  because  it  was  contem- 
poraneous with  an  advance  of  money  to  the 
lessor.  In  order  to  induce  the  court  to  interfere, 
there  must,  in  addition  to  that  fact,  be  some 
evidence,  or  legal  presumption,  of  tiie  advance 
being  used  as  a  means  of  restraint  or  undue 
influence,  to  obtain  an  unjust  profit,  or  that  it 
was  intended  as  a  device  or  shift  to  evade  the 
statute,  or  that  the  rent  reserved  was  inadequate. 
Id,  282. 

A  lease  at  a  fair  rent,  lessee  paying  two  years* 
rent  in  advance,  secured  by  lessor's  bona  and 
insurance  on  his  life,  not  impeachable  either  as 
fraudulent  on  a  power  to  lease  without  fine,  or  a» 
being  accompanied  with  a  loan  of  money. 
O'Brien  v.  Qriereon,  2  Ball  &  B.  823. 

A  bill  will  not  lie  at  the  suit  of  a  remainder- 
man to  set  aside  a  lease  by  tenant  for  life,  on  the 
ground  of  its  being  accompanied  with  a  loan  of 
money;  there  being  no  privity  between  them^ 
and  the  remedy  being  at  law.  Corbet  v.  Segrave,. 
2  Ball  &  B.  98. 

A  lease  granted  to  a  creditor  on  a  further  loan 
of  money,  at  a  stipulated  rent,  to  be  retained  in 
discharge  of  the  debt,  is  a  security  in  the  nature 
of  a  mortgage,  and  if  the  rent  be  at  a  fair  value, 
which  by  the  debtor's  acquiescence  for  nineteen 
years  will  be  presumed,  cannot  be  set  aside.  By 
the  acquiescence,  the  debtor  is  precluded  f rouk 
proving  the  rent  to  be  at  an  under-value.  But 
a  lease  afterwards  granted  on  further  loan  at  the 
old  rent,  set  aside,  being  on  the  face  of  it  a  fraud, 
the  creditor  to  account  for  the  full  value  of  lands- 
from  the  date  of  the  mortgage.  Morony  v. 
a  Deo,  1  Ball  k  B.  109. 

An  agreement  that  a  mortgagee  shlill  enter 
into  the  possession  of  lands  of  the  mortgagor  at 
a  fair  rent  in  discharge  of  the  debt  will  be  sup- 
ported in  equity,  not  being  against  public  policy, 
or  working  a  private  injury,  and  is  an  exception 
to  the  rule,  that  a  mortgagee  in  possession  must 
account  for  the  full  value  of  lands.    Ih, 

A  lease  at  a  stipulated  rent,  the  landlord  at  the 
same  time  obtaining  from  the  tenant  a  sum  of 
money,  two  years'  rent,  in  which  the  tenant  is 
secured  by  another  lease  of  the  same  date  for 
two  years,  at  a  nominal  rent ;  the  interest  to  be 
retained  out  of  the  first  gale  payable  under  the 
other  lease.  This  is  not  a  lease  in  consideration 
of  a  loan,  as  the  relation  of  a  debtor  and  creditor 
did  not  exist ;  and  the  tenant  could  not  recover 
the  money  by  action ;  it  is  but  an  advance  of 
rent  by  way  of  fine  or  for^ft.  Where  a  loan  of 
money  is  nuide  in  consideration  of  a  lease,  and  an 
available  security  is  given  for  it,  the  defiling  is 
usurious.  But  where  rent  is  advanced  by  way  of 
fine  or  foregift  it  is  not  so.  Wilton  v.  Brotcne, 
1  BaU  k.  B.  126. 

A  lease  containing  a  clause,  empowering  the 
tenant  to  retain  the  rents,  till  a  sum  of  money 
advanced  to  the  landlord  at  the  time  of  granting 
the  lease  was  repaid,  but  for  which  no  separate 
security  was  given,  nor  was  the  advance  to  pay 
interest : — Held,  not  impeachable  on  the  grounds 
of  being  a  lease  connected  with  a  loan.  Prior  v.. 
Dumphy,  1  Ball  &  B.  27. 
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Rent  may  be  redaoed  beyond  legal  interest,  bj 
way  of  fine ;  yet  the  transaction  not  impeach- 
able if  not  attended  by  frand.  Jjukey  ▼•  b^Ikmr 
ndl,  2  Sch.  4c  Lef .  466. 

In  order  to  constitute  a  loan,  it  is  essential 
that  the  money,  with  interest,  is  at  all  events 
secured  to  the  lender.  lb. 

A.  seised  of  the  reversion  in  fee  of  premises 
which  were  let  to  £.  for  a  term  of  years,  at 
Ibl,  Ss.  yearly  rent,  agrees  bon&  fide  to  sell  to  B. 
the  rent  reserved  by  that  lease  for  the  residue  of 
the  term  for  a  sum,  the  principal  and  interest  of 
which  was  to  be  reimbursed  to  B.  in  that  time  by 
the  perception  of  the  rent,  supposing  it  punctually 
paid  ;  and  at  the  same  time  A.,  being  induced  by 
the  accommodation  offered  him  by  B.  in  pur- 
chasing the  rent,  makes  a  lease  for  lives  renew- 
able for  ever  to  B.  of  the  same  premises,  and  at 
the  same  rent  which  E.  paid,  but  not  to  commence 
or  be  payable  until  the  expiration  of  E.'s  lease ; 
at  which  time  the  premises  would  be  worth  20/. 
or  22i^.  per  annum.  This  not  impeachable  as  a 
lease  coupled  with  a  loan,  the  first  transaction 
being  a  fair  purchase  of  the  rent,  and  the  second, 
though  induced  by  the  first,  yet  not  distinguish- 
able from  a  lease  made  upon  payment  of  a  fine. 
lb. 

A  lease  granted  at  the  same  time  with  a  loan 
of  money  by  lessee  to  lessor,  set  aside,  although 
the  proposal  for  connecting  the  loan  with  the 
lease  moved  from  the  lessor.  But  an  under- 
lessee  bon&  fide,  and  not  concerned  in  the  trans- 
action of  the  loan,  not  disturbed.  Moll&y  v. 
Irwin,  1  Sch.  &  Lef.  310. 

A  beneficial  lease  granted  at  the  same  time 
with  a  loan  of  money  by  lessee  to  lessor  held 
fraudulent  and  void,  as  affording  to  the  lender  a 
profit  on  the  money  lent  beyond  legal  interest. 
Broum  v.  O'Dea,  1  Sch.  &  Let  115. 

A  beneficial  lease  obtained  under  the  infiuence 
of  loans  of  money,  made  or  expected  to  be  made 
by  the  lessee  to  the  lessor,  is  a  fraudulent  invasion 
of  the  Statutes  of  Usury,  and  an  undue  advantage 
taken  of  the  lessor,  and  therefore  void.  Drew  v. 
Power,  1  Sch.  &  Lef.  182. 

A  lease  for  999  years,  made  by  mortgagor  to 
mortgagee,  set  aside ;  the  policy  of  the  law  upon 
which  the  Statutes  of  Usury  are  founded  not 
permitting  such  a  transaction  between  persons 
standing  in  the  relation  of  the  mortgagor  and 
mortgagee,  and  this,  semble,  although  the  lease 
was  made  at  a  fair  value.  Webb  v.  Rorhe,  2 
Sch.  &  Lef.  661 ;  9  R.  B.  122. 

Who  may  Avoid.]— Lease  obtained  by  fraud 
may  be  avoided  by  patentee  of  the  land.  Devon 
(^EarV)  V.  Haule  or  Hanley,  Cary,  32. 

Clause  Permitting  Wait»—XfBMt  of.]— Where 
the  power  is  unlimited,  a  clause  permitting  waste 
does  not  invalidate  the  lease.  Jfyskerry  v. 
Chinnery,  LI.  &  G.  t.  Sugd.  185.  But  see  8.  C, 
t.  Plunk.  182. 

11.  Undeb-lbases. 

Effect  of  Assignment  of  Lease  on.]— When  a 
lessee  grants  au  under-lease,  reserving  a  rent 
which  is  incident  to  the  reversion  on  the  under- 
lease, the  rent,  the  reversion,  and  the  benefit  of 
the  covenants  will  not  pass  by  a  subsequent  mere 
assignment  of  the  term,  nor  unless  expressly 
assigned.  Franklin  v.  Howes,  24  L.  T.  348  ;  19 
W.  R.  581. 

Upon  an  assignment  of  a  lease  to  a  purchaser, 

VOL.  vm. 


the  absence  of  the  counterpart  of  an  nnder-lease 
of  a  portion  of  the  property  comprised  in  the 
lease,  is  notice  to  the  purchaser  of  the  title  of 
a  person  holding  such  counterpart  by  way  of 
equitable  mortgage,  and  if  the  purchaser  does 
not  inquire,  or  obtain  possession  ox  such  counter- 
part, he  will  be  guilty  of  gross  negligence,  and 
will,  therefore,  be  postponed  to  the  equitable 
mortgagee.    lb, 

Chrant  of-^Aeeeptanea,  how  rebutted.] — ^When 
a  parol  contract  is  made  for  the  grant  of  an 
under-lease  subject  to  a  question  of  title,  posses- 
sion taken  with  the  knowledge  and  consent  of 
the  grantor  is  not  of  itself  a  waiver  of  an 
objection  to  title  by  the  grantee,  but  it  is  only 
evidence  of  the  acceptance  of  the  title,  which 
may  be  rebutted  by  other  circumstances.  Hyde 
V.  Wardm,  47  L.  J.,  Ex.  121  ;  3  Ex.  D.  72  ;  37 
L.  T.  667  ;  26  W.  R.  201—0.  A. 

CkmstrnotiTe  Hotioe  of  Froritioni  of  Original 
Leaae.1 — Upon  an  agreement  to  grant  an  under- 
lease the  grantee  has  constructive  notice  of  the 
provisions  of  the  original  lease  only  when  he 
has  had  a  fair  opportunity  of  ascertaining  what 
they  were.    lb. 

The  defendant  having  agreed  to  take  an  assign- 
ment of  an  under-lease  from  the  plaintiff,  found 
on  examining  the  lease  that  it  contained  a  cove- 
nant by  the  plaintiff  not  to  under-let  without 
the  consent  of  the  lessor,  the  lessor  agreeing  not 
to  withhold  his  consent  from  any  assignment  to 
a  respectable  and  responsible  person : — Held, 
that  the  &ct  that  the  lessor's  consent  had  not 
been  obtained  at  the  time  of  the  agreement  to 
take  an  assignment  was  not  enough  to  enable 
the  defendant  to  resist  a  claim  for  specific 
performance.    lb, 

A  party  who  enters  into  an  agreement  for  an 
under-lease,  without  inquiring  into  the  covenants 
of  the  original  lease,  has  constructive  notice  of 
all  usual  covenants  in  the  original  lease.  Flight 
V.  Barton,  3  MyL  Jc  K.  282. 

But  where  a  party  entered  into  an  agreement 
under  a  lease  for  an  under-lease,  and  informed 
the  lessee  of  the  nature  of  the  business  which  he 
meant  to  carry  on  in  the  premises,  and  the  lessee 
did  not  apprise  him  that  there  was  a  covenant  in 
the  original  lease  prohibiting  such  business,  the 
silence  of  the  lessee  was  equivalent  to  a  repre- 
sentation that  there  was  no  such  prohibitory 
covenant.    lb. 

It  is  the  duty  of  a  person  contracting  for  an 
under-lease  to  inform  nimself  of  the  covenants 
contained  in  the  original  lease,  and  if  he  enters 
and  takes  possession  of  the  property  he  will  be 
bound  by  those  covenants.  Couer  v.  CbUinge, 
3  MyL  &  K.  283  ;  I  L.  J.,  Ch.  130. 

Where  a  lessee  covenants  in  an  under-lease  to 
observe  the  covenants  of  the  original  lease,  it  is 
the  same  as  if  those  covenants  had  been  inserted 
at  length  in  the  under-lease.  Piggott  v.  Stratton, 
1  De  a.  F.  ac  J.  38 ;  29  L.  J.,  Ch.  1 ;  6  Jur. 
(N.8.)  129  ;  1  L.  T.  HI  ;  8  W.  R.  13. 

By  a  contract  in  1861,  A.  agreed  to  grant 
an  under-lease  to  B.  of  premises,  for  the  residue 
of  the  term  held  by  A.,  except  the  last  ten 
days,  such  under-lease  to  contain  similar  clauses 
and  covenants  to  those  contained  in  the  original 
lease.  In  pursuance  of  this  contract  an  under- 
lease was  prepared  by  the  lessor's  solicitor  for 
twenty-three  years  less  ten  days,  and  the  lease 
was  executed  by  the  lessee,  who  neither  inspected 
the  original  lease  nor  employed  any  professional 

28 
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adviser.  In  1877  it  was  discovered  that  the 
original  lease  had  only  sixteen  years  to  run,  and 
the  under-lease  had,  by  mistake,  been  made  for 
seven  years  longer  than  the  lessor  had  power  to 
grant.  The  lessee  claimed  compensation  : — Held, 
that  the  lessee  was  to  blame  in  not  inspecting  the 
original  lease  and  ascertaining  for  himself  the 

Srecise  term,  and  that  caveat  emptor  applied. 
Lesley  v.  Besley,  9  Ch.  D.  108 ;  88  L.  T.  844  ; 
27  W.  R.  184. 

lfiit>algft  ai  to  LeMor's  Title — Oompenfatlon.l 
— L.,  a  leaseholder,  believing  that  her  term  had 
thirty  years  to  run,  agreed  in  writing  with  C.  to 
);rant  him  a  lease  for  twenty-one  years,  nothing 
being  said  about  compensation  for  misdescription. 
C.  did  not  investigate  the  title,  but  took  an  under- 
lease for  twenty-one  years.  In  the  following 
year  he  discovered  that  L.*8  term  had  only 
about  fourteen  years  to  run,  and  he  claimed 
compensation.  L.  offered  to  grant  a  fresh  lease 
for  the  residue  of  the  term  less  three  days,  but 
declined  to  give  compensation.  C.  thereupon 
brought  his  action  for  rectification  of  the  lease 
and  compensation : — Held,  that  as  the  com- 
pensation was  claimed  in  respect  of  a  defect 
of  title  which  C.  might  have  discovered  before 
he  took  his  lease,  and  there  was  no  contract  as  to 
compensation,  he  was  not  entitled  to  compensa- 
tion after  taking  it.  Beslty  v.  lietley  (9  Ch.  D. 
103)  approved,  and  held  not  to  be  overruled  by 
Palmer  v.  Johnson  (18  Q.  6.  D.  351),  which 
turned  on  an  express  agreement  for  compensation. 
Clayton  v.  Leecfi,  41  Ch.  D.  103  ;  61  L.  T.  69 ; 
37  W.  R.  663— C.  A. 

When  detormined.] — In  1852,  M.  having  a 
crown  lease  of  premises,  let  them  to  the  plaintiff 
for  three  years  from  the  24  th  June  by  an  agree- 
ment, wherein  it  was  stipulated  that  he  should  do 
nothing  contrary  to  the  covenants  and  provisions 
in  the  lease  from  the  crown.  After  the  three 
years  had  passed,  the  plaintiff  continued  to 
occupy  the  premises  as  tenant  from  year  to  year, 
paying  an  annual  rent  from  every  24th  June. 
In  September,  1869,  M.  assigned  his  interest  in 
the  crown  lease  to  C,  and  subsequently  gave 
notice  to  the  plaintiff  to  pay  his  rent  to  C,  from 
Michadmas,  1869.  This  the  plaintiff  accordingly 
did,  not  receiving  any  notice  to  quit.  In  June, 
1870,  he  was  informed  by  the  solicitors  of  C, 
that,  as  the  interest  of  the  latter  under  M.*s 
assignment  expired  in  October,  C.  could  not 
after  that  time  treat  the  plaintiff  as  his  tenant. 
The  crown  lease  to  M.  expired  on  the  10th 
October,  1870,  and  in  1866  C.  agreed  with  the 
crown  for  a  new  lease  of  the  premises  at  the 
expiration  of  the  old  one.  Both  these  facts  were 
known  to  the  plaintiff.  A  new  lease  was  granted 
to  C.  by  the  crown  when  the  former  lease  lapsed, 
and  he  having  sub-let  the  premises  to  the  defen- 
dants, they  evicted  the  plaintiff  in  1870  : — Held, 
that  the  plaintiff's  tenancy  terminated  when  the 
crown  lease  to  M.  ran  out,  and  that  the  defendants 
were  entitled  to  possession  of  the  premises.  Weller 
V.  JS^iert,  26  L.  T.  866  ;  20  W,  R.  772. 

Bight  to  inspeet  Lesiee's  Title.] — On  the 
grant  of  a  sub-lease  by  a  lessee,  the  intending 
sub-lessee  has  a  right  to  inspect  the  lessee's 
lease.  Gosling  v.  Wool/,  [1893]  1  Q.  B.  39 ; 
5  R.  81 ;  68  L.  T.  89  ;  41  W.  R.  106. 

Watte.] — The  court  will  restrain  waste  in  an 
under-lessee  at  the  suit  of  the  ground  landlord. 
Farrant  v.  Lorel,  3  Atk.  723. 


12.  Rectification. 

Ifiitako — Must  bo  Common  to  both  Partiet .] — 
To  justify  the  court  in  reforming  an  executed 
deed,  it  must  appear  that  there  has  been  a 
mistake  common  to  both  the  contracting  parties, 
and  that  the  agreement  has  been  carried  into 
effect  by  the  deed  in  a  manner  contrary  to  the 
intention  of  both.  Murray  v.  Parker ,  19  Beav.  305. 

As  to  Quantity  of  Land  Demised.  ]>-A 

lease  which  contained  a  larger  quantity  of  land 
than  was  intended  to  be  demised,  was  decreed  to 
be  rectified  as  to  the  overplus.  Mortimer  v. 
SkoHall,  2  Dr.  &  War.  363  ;  1  Con.  k  L.  417. 

As  to  Pareels.]— Where  there  has  been  a 

mistake  in  the  parcels  contained  in  an  executed 
lease,  although  it  may  be  a  mistake  by  the  plain- 
tiff only,  the  court  will  order  the  annulment  or, 
at  the  option  of  the  defendant,  the  rectification 
of  the  lease.    Paget  v.  Marshall,  51  L.  T.  251. 

As  to  Land-Tax.] — ^By  an  agreement  in 

writing,  A.  agreed  to  take  an  under-lease  from 
B.,  at  a  rent  of  340/.,  A.  **  paying  all  taxes,  land- 
tax,  and  insurance."  A  lease  was  granted, 
reserving  the  rent  of  3402.  stated  to  include  the 
land-tax.  It  had,  however,  been  redeemed  by 
the  superior  landlord.  The  lessee  having  refused 
to  pay  the  amount  of  the  land-tax  redeemed,  the 
lease  was  ordered  to  be  reformed  by  making  him 
liable  for  the  land-tax  though  redeemed : — Held, 
also,  that  parol  evidence  was  admissible  to 
explain  the  meaning  of  the  parties  by  **  land- 
tax."    Murray  v.  Parker,  supra. 

As  to  Sont — Mistake  by  One  Bide  only.] — 

A.  signed  an  agreement  to  take  from  B.  a  lease 
of  a  house,  at  the  rent  of  280/.,  and  on  the  terms 
of  a  lease  on  which  the  agreement  was  written, 
which  erroneously  stated  the  rental  to  be  130/. 
A  lease  v^ras  afterwards  executed,  in  which  the 
rent  was  erroneously  stated  to  be  1 30/.  The  error 
on  the  part  of  the  lessor  was  proved,  and  the  court 
considered  that  the  lessee  must  have  perceived 
the  discrepancy  between  the  amount  of  rent 
previously  stated  by  B.  and  specified  in  the 
agreement,  and  that  reserved  by  the  lease : — 
Held,  that  B.  was  not  entitled  to  have  the  lease 
reformed,  but  that  the  proper  relief  was  to  give 
the  lessee  the  option  of  taking  the  reformed  lease 
or  of  rejecting  it,  paying,  in  the  latter  case,  a 
rental  for  the  past  occupation,  and  a  mortgage 
on  the  lease  created  by  such  lessee.  Garrard  v. 
Frankel,  30  Beav.  445  ;  31  L.  J.,  Ch.  604  ;  8  Jur. 
(N.S.)  985. 

After  negotiations  for  a  lease  of  certain  pre- 
mises had  been  for  some  time  pending,  R.,  who 
was  acting  in  the  matter  on  behalf  of  6.,  the 
intending  lessor,  wrote  a  letter  to  M.,  the  intend- 
ing lessee,  offering  a  lease  at  a  rent  of  33/.  10«. 
yearly,  which  was  immediately  aceepted  in 
writing  by  M.,  and  a  lease  at  that  rent  was 
afterwards  prepared  and  executed  by  G.  and  M. 
G.  afterwards  brought  an  action  in  the  .county 
court  to  have  the  agreement  and  lease  rectified 
by  inserting  53/.  10«.  as  the  yearly  rent,  or  in  the 
alternative  that  the  agreement  and  lease  might 
be  cancelled : — Held,  that  the  sum  of  33/.  10«. 
bad  been  inserted  by  mistake  in  R.'s  offer,  and  in 
the  subsequently  prepared  lease,  and  that  the 
offer  had  been  accepted  and  the  lease  taken  by 
M.  with  knowledge  of  the  mistake ;  and  therefore 
the  court,  while  holding  that  it  was  not  a  case  for 
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Teformation  of  the  contract,  directed  the  lease 
and  the  agreement  to  be  delivered  up  to  be 
cancelled.     Gun  y.  M'CaHhy,  13  L.  B.  Ir.  804. 

As  to  Machinery — Leaae  by  Inftuit  pre- 


]»ared  by  Xattar.] — ^Where  a  lease  beneficial  to 
an  infant  was  prepared  by  the  master,  and 
deliberately  entered  into  and  executed  by  the 
lessees  (one  of  whom  was  a  guardian  of  the 
infant),  a  bill  by  the  lessees,  praying  that  the 
lease  might  be  rectified,  by  excluding  machinery 
and  other  things  from  it  which  it  was  alleged  did 
not  belong  to  the  infant  at  the  date  of  the  lease, 
was  dismissed  with  costs.  Seaton  t,  Staniland, 
4  Giff.  61  ;  9  Jur.  (».8.)  69  ;  7  L.  T.  347. 

As  to  Lessor's  Hame.] — Leases  of  cor- 


poration wherein  their  names  are  mistaken  by 
themseWes  holpen  in  chancery.    Ano-n^  Cary,  31. 


13.  Cancellation  and  Dbliyeby  up  of. 

Caneellation.] — Cancelling  a  lease  by  the 
mutual  consent  of  both  parties  does  not  destroy 
the  estate  vested  in  the  lessee,  and  the  lessor 
may  therefore  maintain  an  action  on  the  demise 
for  the  recovery  of  the  rent  Ward  {Lord)  v. 
LumU-y,  5  H.  &  N.  87  ;  29  L.  J.,  Ex.  322  ;  1  L.  T. 
376  ;  8  W.  R.  184. 

A  declaration  on  a  demise,  for  rent,  atated 
that  the  plaintiff  by  deed  demised  to  the  defen- 
<lant  certain  premises.  Plea,  that  the  plaintiff 
did  not  by  deed  demise  the  premises.  Since  the 
rent  became  due  the  deed  was  cancelled  by  the 
mutual  consent  of  both  parties  : — ^Held,  that  the 
cancelled  deed  was  evidence  in  proof  of  the 
issue.  S.  C,  5  H.  &  N.  656  ;  29  L.  J.,  Ex.  322  ; 
2  L.  T.  168  ;  8  W.  R.  184. 

Delivering  np.]— A.  being  lessee  of  premises 
under  a  lease  for  twenty-one  years,  determinable 
at  the  end  of  seven  or  fourteen  years,  gave  notice 
to  quit  at  the  end  of  seven  years,  but  did  not 
yield  up  possession  pursuant  to  such  notice. 
Disputes  having  arisen,  A.  gave  C,  who  was 
entitled  to  the  residue  of  the  term,  an  under- 
taking that,  in  consideration  of  his  granting  a 
new  lease  to  B.,  he  would  "  deliver  up  to  C.  the 
said  lease  "  : — Held,  that  the  delivery  of  the  lease 
to  C.  with  the  seal  cut  off,  was  a  breach  of  the 
undertaking,  although  the  seal  was  also  delivered 
at  the  same  time.  Bichardson  v.  Barnes,  4  Ex. 
128  ;  18  L.  J.,  Ex.  468. 

Trover  does  not  lie  by  a  lessor  against  a  lessee 
to  obtain  possession  of  the  indenture  of  lease, 
upon  the  expiration  of  the  term  by  forfeiture,  or 
otherwise.  Ball  v.  Ball,  3  Scott  (n.b.)  577  ;  3 
Man.  &  a.  242. 

A  lessor  who  has  determined  the  term  by 
xe-entry  for  bresEudi  of  covenant  has  no  title  to 
the  lease  as  against  the  lessee.  Elworthy  v. 
JSand/ord,  3  H.  &  C.  330 ;  34  L.  J.,  Ex.  42  ;  10 
L.  T.  654  ;  12  W.  R.  1008. 

Presumption     that    Lease    has    been 

Xost.l — An  expired  lease  may  be  presumed  to 
have  t)een  destroyed,  where  reasonable  diligence 
has  been  unsuccessfully  used  to  secure  its  pro- 
<luction.  Boe  d.  Mantan  v.  Austin,  2  M.  &  Scott, 
107  ;  9  Bing.  41 ;  1  L.  J.,  C.  P.  152. 

The  production  of  the  counterpart  of  an  old 
lease,  coupled  with  evidence  of  the  payment  of 
rent  to  the  lessee  by  his  under-tenants  for  a 
number  of  years,  is  sufficient  evidence  of  the 
lessee^s  interest  under  such  lease.    lb. 


Mistake 

coL  869. 


as  to  Bent.]— See  Gun  v.  JtCdrthy, 


14.  Stamps  on  Lbasbs.— iSto  Revenue. 


16.  By  Wat  op  Estoppel. 

The  doctrine  of  estoppel  between  landlord 
and  tenant  is  founded  upon  the  principle  that 
a  lessee,  having  accepted  a  lease,  may  not  plead 
to  the  action  of  his  lessor  nil  habuit  in  tene- 
mentis.  Langford  v.  Selmes^  8  Kay  ^  J.  220 ; 
3  Jur.  (N.8.)  859. 

But  a  lessee  may  plead  to  such  an  action,  that 
the  lessor  had  an  interest  at  the  date  of  the 
lease,  but  that  such  interest  had  determined 
before  the  alleged  cause  of  action  arose,    lb. 

Therefore,  if  a  termor  affects  to  grant  a  lease 
for  a  term  exceeding  his  own  term  in  duration, 
and  to  reserve  an  annual  rent,  that  would 
operate  as  an  assignment  of  his  term,  and  there 
would  be  no  estoppel  between  him  and  the 
person  to  whom  he  made  such  assignment ;  and 
accordingly,  it  would  be  doubtful  whether  the 
assignor  would  have  any  remedies  for  recovering 
the  rent.    lb. 

If  any  estate  or  interest  passes  from  a  lessor, 
or  his  real  title  is  shewn  upon  the  face  of  the 
lease,  there  can  be  no  estoppel.  Cuthbertson  v. 
Irving,  6  H.  &  N.  135  ;  29  L  J.,  Ex.  485  ;  6  Jur. 
(N.S.)  1211  ;  3  L.  T.  835  ;  8  W.  B.  704— Ex.  Ch. 

If  a  lessor  has  no  title,  and  the  lessee  ie 
evicted  by  title  paramount,  he  may  plead  that 
as  a  defence  to  an  action  by  the  lessor.    lb. 

But  so  long  as  a  lessee  continues  in  possession 
under  the  lease,  he  cannot  set  up  any  defence 
founded  upon  the  fact  that  the  lessor  nil  habuit 
in  tenementis ;  and  upon  the  execution  of  the 
lease  there  is,  in  contemplation  of  law,  created 
in  the  lessor  a  reversion  in  fee  simple  by  estoppel, 
which  passes  by  descent  to  his  heir,  and  by  pur- 
chase to  his  assignee  or  devisee,  who  may  sue  on 
the  covenants  in  the  lease.    Bf, 

An  assignee  of  the  reversion  may  establish 
his  title  against  the  lessee  by  way  of  estoppel. 
lb, 

D.  gi'anted  to  A.  a  lease  of  premises  for 
twenty-one  years  from  the  29th  September, 
1854,  "  subject,  nevertheless,  to  an  indenture  of 
lease,  bearing  date  the  19th  October,  1847,  and 
made  between  D.  of  the  first  part,  J.  D.  and 
B.  D.  of  the  second  part,  and  xL.  of  the  third 
part,  whereby  the  premises  were  demised  to  K. 
for  a  term  of  twenty-one  years,  determinable 
and  subject  to  the  covenants  and  agreements 
therein  mentioned.**  A.  having  paid  rent  under 
his  lease : — Held,  in  an  ejectment  for  breaches 
of  covenant,  that  A.  was  estopped  from  setting 
up  the  prior  lease.  Buke  v.  Athby,  7  H.  &  N. 
600 ;  31  L.  J.,  Ex.  168 ;  8  Jur.  (N.S.)  236 ;  10 
W.  R.  273. 

Where  a  person,  having  possession  of  land 
under  a  good  title,  became  tenant,  and  paid  rent 
to  a  stranger  : — Held,  that  he  was  not  estopped 
after  his  tenancy  had  determined,  and  before  he 
had  given  up  possession,  from  setting  up  his  own 
prior  title  in  an  ejectment  by  his  lessor.  Aeei- 
denJtal  Beath  Insurafice  Co,  v.  Maohenzie^  5  L.  T. 
20  ;  9  W.  R.  783. 

The  rule  by  which  a  tenant  is  estopped  from 
denying  the  title  of  the  landlord,  who  let  him 
into  possession,  is  applicable  in  an  action  of 
trespass  as  well  as  in  ejectment.  Belaney  v. 
Fox,  2  C.  B.  (N.8.)  768  ;  26  L.  J.,  C.  P.  248. 

28—2 
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Pajment  bj  a  tenant  of  rent  to  a  person  other 
than  the  person  who  let  him  into  possession, 
under  a  threat  of  expulsion,  does  not  amount 
to  a  constructlTe  eviction  so  as  to  affect  the 
estoppel.    Ih, 

A  declaration  by  the  devisee  of  the  reversion 
against  the  lessee,  alleged  that  the  reversion  of 
and  in  the  demised  premises  belonged  to  the 
lessor  and  his  heirs.  A  plea,  that  the  reversion 
of  and  in  the  premises  did  not  belong  to  the 
lessor  and  his  heirs  is  a  good  plea,  as  traversing 
a  material  allegation  in  the  declaration.  Wdd 
V.  Baxter,  11  Ex.  816;  25  L.  J.,  Ex.  214. 
Affirmed,  1  H.  &  N.  568 ;  26  L.  J.,  Ex.  112 ;  3 
Jur.  (N.S.)  91  ;  5  W.  R.  113— Ex.  Ch. 

A  replication  by  way  of  estoppel,  that  the 
lease  was  an  indenture  executed  ijy  the  lessee, 
and  that  he  entered  and  enjoyed  the  premises 
by  virtue  of  the  indenture ;  that  it  did  not 
appear  by  the  indenture  that  the  lessor  was 
not  seised  in  fee,  or  that  he  had  any  estate  or 
interest  other  than  a  fee  simple,  nor  did  the 
indenture  contain  anything  to  shew  that  the 
reversion  did  not  belong  to  the  lessor  and  his 
heirs,  is  bad,  since  the  lessor  might  have  had  a 
term  of  years,  or  an  estate  for  life,  or  pur  autre 
vie.    Ih, 

By  a  deed  made  in  1840,  S.,  in  contemplation 
of  his  marriage,  conveyed  real  estates  to  trustees 
to  his  own  use  until  the  marriage  ;  and  after  the 
marriage,  to  the  trustees,  their  executors,  admini- 
strators and  assigns,  for  a  term  of  500  years, 
without  impeachment  of  waste,  upon  certain 
trusts,  and  immediately  after  the  expiration,  or 
sooner  determination  thereof,  and  in  the  mean- 
time subject  thereto,  to  the  use  of  S.  for  life, 
without  impeachment  of  waste,  with  remainder 
to  other  uses.  It  was  also  provided  by  the  deed, 
that  it  should  be  lawful  for  S.  during  his  life, 
from  time  to  time,  by  deed  either  referring  to  or 
not  referring  to  the  power,  to  demise  the  estates 
for  any  term  not  exceeding  twenty-one  years, 
so  that  there  should  be  reserved  the  best  or  most 
improved  yearly  rent,  to  be  incident  to  the 
immediate  reversion  of  the  hereditaments  so 
demised,  that  could  be  obtained  for  the  same, 
and  so  that  the  lessee  was  not  by  any  clause 
therein  to  be  contained  made  dispunishable  for 
waste,  or  exempted  from  punishment  for  com- 
mitting waste.  The  marriage  took  place,  and  S. 
afterwards,  by  deed,  leased  the  premises  to  the 
defendant  for  twelve  years.  By  the  lease,  which 
did  not  refer  to  the  deed  of  settlement,  the  rent 
was  reserved  to  S.,  his  heirs  and  assigns  ;  and  it 
contained  a  covenant  by  the  lessee  to  repair  a 
blacksmith's  shop,  and  all  the  glass  and  leadwork 
of  the  windows  of  the  messuages,  and  all  doors, 
the  lessee  being  allowed  sufficient  bricks  and 
timber  for  the  repairs,  and  to  yield  up  the  pre- 
mises so  repaired  at  the  end  of  the  term  to  S.,  his 
heirs  or  assigns  ;  there  was  also  a  covenant  by  S. 
that  he  would  repair,  except  those  repairs  cove- 
nanted to  be  made  by  the  defendant.  S.  died 
before  the  expiration  of  the  term  : — Held,  that 
the  lease  was  not  in  pursuance  of  the  power,  and 
void  as  between  the  trustees  and  the  lessee  ;  but 
that  such  a  lease  is  good  by  way  of  estoppel 
between  the  parties  to  it,  and,  consequently,  S. 
might  have  maintained  an  action  upon  it  against 
the  lessee  for  a  breach  of  covenant  by  the  lessee. 
Yellowly  v.  Gower,  11  Ex.  274 ;  24  L.  J.,  Ex. 
289. 

Ai  against  Beoeiver.] — ^In  replevin  a  defen- 
dant made  cognisance  as  bailiff  of  W.  for  rent  in 


arrear  from  the  plaintiff,  under  a  demise  from 
W. ;  on  the  production  of  the  lease  under  which 
the  plaintiff  held,  W.  was  described  as  a  receiver 
appointed  by  the  Court  of  Chancery,  and  the  rent 
was  made  payable  to  him  or  any  future  receiver  : 
— Held,  that  W.  was  entitled  to  distrain  for  rent 
in  arrear,  and  that  the  plaintiff  was  estopped  by 
^his  own  deed  from  pleading  non  tenuit.  Dancer 
V.  Hantinggy  12  Moore,  34 ;  4  Bing.  2 ;  5  L.  J.,. 
C.  P.  3  ;  29  R.  R.  740. 

An  attornment  by  a  tenant  to  a  receiver 
appointed  by  the  Court  of  Chancery  to  collect 
the  rents,  and  payment  of  rent  to  such  receiver, 
create  a  tenancy  by  estoppel  between  the 
tenant  and  the  receiver,  but  do  not  enure  to 
enable  the  person  who  is  found  ultimately  to 
have  the  legal  title  to  treat  the  tenant  as  his 
tenant,  and  to  distrain  for  rent.  JScam  v. 
Math'Mi,  7  El.  &  BL  590  ;  26  L.  J.,  Q.  B.  309  ;  3 
Jur.  (N.s.)  793. 

And  see  cases,  post,  N.  1. 


16.  Other  Mattebs  belatino  to. 

Xntry  of  Letiee.] — Entry  is  not  necessary  to- 
the  vesting  of  a  term  of  years  in  the  lessee  ;  bat 
for  the  purpose  of  maintaining  an  action  of 
trespass  the  lessee  must  enter,  since  that  uction 
is  founded  on  actual  possession.  Harrison  v. 
BlncUhurn,  17  C.  B.  (N.B.)  678  ;  34  L.  J..  C.  P. 
109  ;  10  Jur.  (N.S.)  1131 ;  11  L.  T.  454  ;  13  W.  R. 
135. 

A.,  in  1819,  demised  lands  to  B.  for  100  years, 
and  subject  thereto,  he,  in  1820,  demised  for 
200  years  to  C,  who  entei-ed.  In  1822  D. 
recovered  judgment  against  A.,  and  issued  an 
elegit,  under  which  the  lands  wei*e  delivered  in 
execution: — Held,  that  C.  was  entitled  to  the 
possession  as  against  D.,  and  might  maintain 
trespass  against  him,  it  not  appearing  that  B. 
had  entered  under  the  demise  to  him.  Chat  field 
V.  Parker,  2  M.  &:  Ry.  540 ;  8  B.  &  C.  543  ;  7 
L.  J.  (O.S.)  K.  B.  13. 

Premiumi  on  Intereit  in  Land — ^Lien.] — ^A 

lease  is  a  sale  pro  tanto,  and  a  premium  reserved 
on  a  lease  is  in  the  nature  of  purchase-money,, 
for  which,  if  unpaid,  there  is  a  lien  on  the  land ; 
and  consequently,  unpaid  premium  is  an  interest 
in  land  within  9  Geo.  2,  c.  36,  s.  3.  Shepheard 
V.  Beethavi,  46  L.  J.,  Ch.  763 ;  6  Ch.  D.  597  \ 
36  L.  T.  909  ;  25  W.  R.  764. 

Ineorporation  of  Prior  Lease.] — The  said  lease 
of  1843  referred  to  a  prior  lease  of  the  same- 
mines  granted  by  the  testator  in  1829,  and  pur- 
ported to  grant  such  or  the  like  liberties,  powers, 
authorities,  and  privileges  thereby  granted,  and 
all  other  liberties,  &c.,  necessary  for  working 
the  mines,  except  as  in  the  said  lease  of  1829 
was  excepted.  The  lease  of  1829  excepted 
certain  minerals  from  the  demise,  and  contained 
covenants  by  the  lessees  not  to  remove  the 
pillars  of  the  mines  without  the  consent  of  the 
testator,  his  heirs  or  assigns : — Held,  that  the 
lease  of  1843  incorporated  the  provisions  in  the 
lease  of  1829  against  the  removal  of  the  pillars.. 
Mogtyn  V.  LancasteTy  51  L.  J.,  Ch.  696  ;  46  L.  T. 
648  ;  31  W.  R.  3. 

Proof  of  Terms  of  Holding.] — ^Where  a  tenant 
was  to  hold  land  according  to  certain  rules  in 
writing,  under  which  a  former  tenant  held,  but 
the  length  of  his  term  was  agreed  on  orally  :— 
Held,  that,  to  shew  the  expiration  of  the  teim,. 
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it  was  not  necesflary  to  produce  the  rules.  Met/ 
V.  Moorlum$e^  6  Bing.  (N.c.)  52 ;  8  Scott,  156 ; 
9  L.  J.,  C.  P.  113. 

In  an  action  to  recover  back  a  sum  alleged  to 
have  been  overpaid  bj  a  tenant  to  his  landlord, 
upon  a  settlement  between  them  in  relation  to 
a  distress  for  aiTears  of  rent,  it  appeared  that 
the  defendant  held  the  premises  under  a  lease 
from  Michaelmas,  1832 : — Held,  that  a  memo- 
randum written  in  the  margin  of  the  draft  of 
the  lease  whereby  the  tenant  engaged  to  pay  rent 
for  the  preceding  half-quarter,  was  admissible 
for  the  purpose  of  negativing  the  claim.  Qtwne 
V.  Garment^  1  Bcott,  275  ;  1  Bing.  (N.O.)  318. 

In  an  action  for  breach  of  an  agreement 
between  a  tenant  of  S.  and  the  plaintiff,  that  the 
tenant  should  deliver  to  the  plaintiff  the  farm 
occupied  by  the  former,  "upon  the  terms  and 
conditions  of  the  agreement  under  which  the  said 
tenant  held  of  S.,"  it  is  not  necessary  to  produce 
at  the  trial  the  lease  by  S.  WallU  v.  LitUll,  11 
C.  B.  (N.S.)  369  ;  31  L.  J.,  C.  P.  100  ;  8  Jur.  (N.8.) 
745  ;  5  L.  T.  489  ;  10  W.  R.  192. 

Where  a  lessee,  after  the  expiration  of  his  lease, 
remains  in  possession  and  pays  rent,  it  is  a  ques- 
tion for  the  jury  upon  what  terms  his  tenancy 
continues.  Oakley  v.  Manek^  4  H.  &  C.  251  ; 
35  L.  J.,  Ex.  87  ;  L.  B.  1  Ex.  159  ;  12  Jur.  (N.&) 
213  ;  14  L.  T.  20  ;  14  W.  R.  406— Ex.  Ch. 

A  tenant  for  life  granted  a  lease  containing  a 
covenant  that  he  would,  at  the  expiration  of  the 
teim,  pay  and  allow  the  lessee,  a  nurseryman,  for 
all  fruit  trees  and  shrubs  then  on  the  premises 
which  had  been  planted  by  him.  At  the  expira- 
tion of  the  lease  the  lessee  continued  in  possession, 
and  paid  rent,  and  upon  the  death  of  the  tenant 
for  life  he  paid  the  same  rent  to  the  remainder- 
man, who  was  not  aware  of  the  covenant  in  the 
lease  : — Held,  that  there  was  no  evidence  for  the 
jury  that  the  tenancy  continued  upon  the  terms 
of  the  lease,  so  as  to  bind  the  remainderman  by 
the  covenant.    lb, 

A  lessor  of  a  term  of  years  created  by  a  writing 
not  under  seal,  containing  a  particular  contract  of 
tenancy,  conveyed  the  freehold  to  the  plaintiff. 
The  defendant  af  teinvards  and  during  the  term 
paid  rent  to  the  plaintiff,  and  otherwise  admitted 
him  to  be  his  landlord  on  the  terms  of  the  original 
demise : — Held,  though  the  term  of  years  first 
created  was  still  unexpired,  that  there  was 
evidence  for  the  jury  in  support  of  the  demise 
stated  ;  and  that,  on  their  verdict  of  such  a 
demise,  the  plaintiff  had  a  right  of  action  for  the 
non-observance  of  such  particular  contract  of 
tenancy.  Brydget  v.  Lewiay  3  Q.  B.  603 ;  2 
G.  &  D.  763  ;  11  L.  J.,  Q.  B.  268. 

See  aUo  post,  I.  1,  e. 

Heir  of  Lessor  estopped  flrom  diiputing  Bxeen- 
tion.  j — ^An  heir-at-law  producing  a  lease  granted 
by  an  ancestor,  under  whom  he  claims,  although 
it  is  to  be  used  as  evidence  against  his  right,  is 
estopped  from  disputing  the  due  execution  of  the 
instrument.  Doe  d.  Tindale  v.  HemmiTig^  2 
Car.  &  r.  462. 

Costs  of  Preparatioii  of  Lease.] — Sec  Solici- 
tor. 


F.    TENANCIES    FROM    YEAR  TO   YEAR. 

1.  How  Created. 

What  it.] — A  landlord  agreed  to  let,  and  a 
tenant  to  take,  an  office  from  the  29th  of  Sep- 
tember, 1869,  at  the  yearly  rent  of  20/.,  payable 


quarterly  in  advance.  The  agreement  alluded 
more  than  once  to  the  term  thereby  created,  and 
provided  that  in  case  the  term  should  be  deter- 
mined otherwise  than  by  effluxion  of  time  or  by 
legal  notice,  then  the  tenant  shotdd  pay  to  the 
landlord  5Z.,  equivalent  to  one  quarter's  rent,  as 
and  by  way  of  liquidated  and  ascertained 
damages,  and  to  be  recoverable  as  such  by  the 
landlord.  The  tenant  without  any  notice  gave 
up  possession  of  the  premises  before  the  20th 
September,  1870,  having  paid  in  advance  all  rent 
for  the  year  ending  on  that  day : — Held,  that 
the  terms  of  the  agreement  created  a  yearly 
tenancy,  and  that  the  landlord  was  entitled  to 
recover  bl,  from  the  tenant  for  the  rent  due  on 
the  29th  September  in  advance.  Florence  v. 
Jiobinsan,  24  L.  T.  705. 

W.  being  entitled  to  a  leasehold  interest,  the 
term  of  which  expired  on  25th  December,  1881, 
agreed  in  writing  to  let  the  same  to  K.  at  the 
yearly  rental  of  362.,  and  agreed  not  to  give  K. 
notice  to  quit  so  long  as  he  continued  to  pay  the 
rent.  A  railway  company  agreed  to  purchase 
at  the  price  of  470/.  this  interest,  described  as 
the  interest  which  K.  held  of  W.  for  any  term 
at  tenant's  option,  but  not  beyond  the  term  and 
interest  of  W.  in  the  premises  which  term  will 
expire  on  the  25th  December,  1881.  The  railway 
company  subsequently  objected  that  this  was 
only  a  tenancy  from  year  to  year : — Held,  that 
it  was  a  tenancy  for  the  remainder  of  the  term, 
but  that  even  if  it  were  not  the  company  was 
bound  by  their  agreement.  KiHff,  In  re,  JEaet 
London  Ry,,  Ex  parte,  L.  B.  16  Eq.  521 ;  29 
L.  T.  288  ;  21  W.  K.  881. 

By  a  written  instrument,  not  under  seal,  and 
dated  the  28th  of  February,  1872,  W.  purported 
to  demise  a  messuage  to  the  defendant,  as  tenant 
from  year  to  year,  for  so  long  as  he  should  keep 
the  rent  paid,  and  as  W.  should  have  **  power  to 
let  the  premises"  ;  the  defendant  entered  and 
paid  rent  quarterly  : — Held,  that  the  only  estate 
vested  in  the  defendant  was  a  tenancy  from 
year  to  year.  Wood  v.  Beard,  46  L.  J.,  Q.  B. 
100  ;  2  Ex.  D.  30  ;  35  L.  T.  866. 

By  an  agreement  under  seal  the  premises  in 
dispute  were  let  for  the  term  of  one  year,  at  a 
yearly  rent,  payable  quarterly ;  and  it  was 
agreed  that  the  lessee  might  determine  the 
tenancy  at  the  expiration  of  the  term  of  one 
year  by  giving  to  the  lessor  three  months' 
previous  notice  in  writing,  and  that  the  lessee 
might  continue  tenant  after  the  expiration  of 
the  term,  on  punctual  payment  of  the  rent,  free 
from  disturbance  or  eviction  by  the  lessor  as 
long  as  the  rent  was  punctually  paid:  —  Held, 
that  the  estate  created  by  the  instrument  and 
the  payment  of  the  rent  was  a  tenancy  fix)m 
year  to  year,  and  that  a  clause  declaring  that 
such  a  tenancy  was  not  to  be  determinable  by  a 
notice  to  quit  was  inconsistent  with  and  i-epug- 
nant  to  the  nature  of  such  estate  ;  and  that  the 
lessor,  who  had  served  a  notice  to  quit,  was 
entitled  to  recover.  Holmee  v.  Bay,  Ir.  B.  8 
C.  L.  235. 

A.  agreed  to  let,  and  B.  agreed  to  hire,  a  piece 
of  land,  containing  about  fifteen  acres,  at  an 
annual  surface  rent ;  B.  to  use  the  land  for  the 
purpose  of  making  bricks,  and  to  pay  A.  Zi,  per 
1,006  on  the  quantity  made  ;  the  quantity  made 
to  be  not  less  than  4,000,000  annually ;  the  ground 
not  to  be  excavated  beyond  the  depth  of  eight 
feet  without  the  permission  of  A.  in  writing.  A 
portion  of  the  land  being  required  by  a  railway 
company,  B.'s  claim  for  compensation  in  respect 


876      LANDLOED  AND   T^^ AST— Tenancies  from  Year  to  Year.     876 


of  his  estate  and  interest  in  the  land  so  reqnired, 
and  for  deterioration  to  the  residue,  was  referred 
to  arbitration.  The  umpire  found  that  the 
interest  of  B.  under  this  agreement  was  that  of 
merely  a  tenant  from  year  to  year ;  and  he 
assessed  the  compensation  upon  that  basis : — 
Held,  that  the  construction  put  by  the  umpire 
upon  the  agreement  was  correct ;  and  that 
evidence  tending  to  shew  that  by  the  custom  of 
the  brickmaking  trade  brick  land  is  never  hired 
from  year  to  year  was  properly  rejected.  Stroud^ 
In  re,  8  C.  B.  502  ;  19  L.  J.,  C.  P.  117. 

An  agreement  dated  the  19th  April,  1841,  by 
which  part  of  a  dwelling-house  was  let,  stipulated 
for  "  the  yearly  rent  of  42Z.,  payable  quarterly,  the 
first  payment  of  72. 13«.  6^.,  to  be  made  on  the 
24th  June  next,  being  the  proportion  of  rent 
from  the  19th  April,  1841,  to  that  date."  And, 
further,  that  the  tenant  should  hold  and  enjoy 
the  possession  "  until  one  of  the  parties  should 
give  to  the  other  six  calendar  months'  notice  in 
writing  to  quit  at  the  expiration  of  any  such 
notice "  : — Held,  that  a  yearly  tenancy  was  not 
created,  and  that  a  six  months'  notice  to  quit 
expiring  on  the  5th  December,  was  a  sufficient 
notice  to  put  an  end  to  the  tenancy.  Doe  d.  King 
V.  GrafUm,  21  L.  J.,  Q.  B.  276  ;  16  Jur.  833. 

H.  and  R.,  by  indenture  of  February,  1805, 
granted  and  leased  premises  unto  and  to  the  use 
of  J.  H.,  his  heirs,  executors,  administrators,  and 
assigns  for  ever,  yielding  and  paying  therefor 
a  yearly  rent.  Proviso  for  re-entry  on  nonpay- 
ment of  rent.  Covenant  by  J.  H.  for  payment 
of  the  rent,  for  repairs  and  for  insurance  : — 
Held,  that  in  the  absence  of  proof  that  the  pre- 
mises were,  at  the  date  of  the  instrument,  in  the 
occuimtion  of  tenants,  and  the  expressed  inten- 
tion of  the  parties  precluding  the  presumption 
of  livery  of  seisin,  the  instrument  coald  not 
operate  as  a  conveyance  of  the  fee  subject  to  a 
rent-charge,  but,  only  to  create  a  tenancy  from 
year  to  year.  i)oe  d.  Roherton  v.  Gardiner y  12 
C.  B.  319  ;  21  L.  J.,  C.  P.  222. 

A.  agreed  to  let,  and  B.  to  take,  a  cottage  for 
three  months  from  29th  December,  at  a  yearly 
rent  of  182.,  the  firat  monthly  payment  to  be 
made  25th  January,  free  from  all  taxes,  which 
were  to  be  paid  by  the  tenant,  and  allowed  out 
of  the  rent.  Three  months'  notice  to  quit  from 
either  party  to  be  sufficient.  B.  occupied  for 
eighteen  months : — Held,  a  tenancy  from  year  to 
year,  so  as  to  give  the  tenant  a  settlement  under 
6  Geo.  4,  c.  57,  s.  2.  WilUsdcn  Overseers  v.  Padr' 
dington  Overseers,  3  B.  &  S.  593  ;  32  L.  J., 
M.  C.  109 ;  9  Jut.  (n.8.)  874 ;  7  L.  T.  784 ;  11 
W.  R.  425. 

A  renting  of  a  tenement  for  an  indefinite  period, 
and  an  occupation  for  a  year,  constitute  a  tenancy 
for  a  year.  Beg.  v.  St.  chiles,  Cripplegate,  4 
B.  &  S.  509 ;  33  L.  J.,  M.  C.  3  ;  10  Jur.  (N.S.) 
205  J  9  L.  T.  411  ;  12  W.  R.  125. 

By  articles  of  agreement  under  senl,  the  plaintifE 
covenanted  with  E.  that  he  would  from  time  to 
time,  when  and  so  soon  as  he  should  have  erected 
and  covered  in  one  or  more  of  the  messuages 
agreed  to  be  built  by  him  upon  land  therein 
described  and  agreed  to  be  demised  by  indenture, 
demise  and  lease  unto  E.,  his  executors,  adminis- 
trators, or  assigns,  the  whole  or  such  part  or 
parts  whereon  one  or  more  of  the  messuages  or 
tenements  should  have  been  built,  for  ninety- 
eight  years  from  the  29th  of  September  then  last 
(1852),  at  a  certain  yearly  rent  payable  quarterly, 
the  rents  to  be  so  apportioned  that  the  yearly  rent 
to  be  reserved  on  any  such  lease  should  not  exceed 


one-sixth  of  the  yearly  value  of  the  land  and 
buildings  demised,  with  a  proviso  that  if  the 
yearly  rent  or  rents  to  be  reserved  upon  the  lease 
or  leases  to  be  granted  of  any  part  or  parts  only 
of  the  land  should  amount  to  or  make  up  the  full 
yearly  rent  reserved,  the  remainder  of  the  land, 
when  built  upon,  should  be  demised  at  the  yearly 
rent  of  a  peppercorn  only.  The  articles  contained 
a  covenant  by  E.  with  the  plaintiff  to  pay  the 
rent  agreed  to  be  reserved,  and  to  pay  rates,  to 
erect  the  messuages,  and  also  a  covenant  that 
until  the  land  and  the  buildings  erected  should 
be  leased  in  execution  of  the  covenant  in  that 
behalf,  E.,  his  executors,  administrators,  or 
assigns,  would  pay  for  the  same  the  several 
yearly  rents  stipulated  or  agreed  to  be  reserved 
in  the  leases  to  be  granted  to  such  persons,  and 
in  such  manner  and  proportions  and  at  such 
times  as  the  same  would  be  payable  in  case  such 
leases  were  actually  granted.  There  was  also  a 
proviso  for  re-entry  by  the  plaintiff,  in  case  the 
whole  or  any  part  of  the  yearly  rent  or  rents 
thereby  or  by  the  leases  to  be  granted  should  be 
behind  or  unpaid  for  twenty-one  days.  In  1854, 
£.  assigned  all  his  interest  in  the  agreement  to 
the  defendant,  who  thereupon  enter^  and  occu- 
pied the  land,  erected  certain  buildings  thereon, 
and  paid  the  stipulated  yearly  sums,  and  then 
assigned  to  B. : — Held,  that  neither  E.  nor  the 
defendant  acquired  any  estate  in  the  premises 
under  the  building  agreement,  nor  was  any 
tenancy  from  year  to  year  created  thereby,  or 
by  the  occupation  of  the  land,  and  payment  of 
the  stipulated  rents.  Camden  (MarquW)  v.  Bai.- 
terbury,  5  C.  B.  (N.8.)  808 ;  28  L.  J.,  C.  P.  187  ; 
5  Jur.  (N.S.)  627.  Affirmed,  7  C.  B.  (n.s.)  864  ; 
28  L.  J.,  C.  P.  335 ;  5  Jur.  (N.S.)  1405  ;  7  W.  R. 
616— Ex.  Ch. 

In  December,  1819,  the  testator*s  father  was 
tenant  of  a  farm  belonging  to  the  plaintiff  until 
the  following  Lady-day.  The  plaintiff's  steward, 
in  the  month  of  December,  proposed  to  let  the 
farm,  and  read  from  a  printed  paper  the  terms  of 
letting.  The  testator  was  present,  and  assented 
to  those  terms,  agreeing  to  succeed  his  father  at 
Lady-day,  but  no  writing  was  signed.  He  did 
then  enter,  and  continued  tenant  till  his  death, 
since  which  his  executors  occupied  and  paid  rent. 
At  the  foot  of  the  printed  paper  of  terms  was 
written  a  memorandum,  not  signed  by  either 
party,  but  by  the  attorney  of  the  plaintiff,  who 
was  present  at  the  time  of  the  letting.  This 
memorandum  commenced  in  the  following  terms : 
"  A.  B.,  as  agent  of  the  plaintiff,  agreed  to  let, 
and  C.  D.  agreed  to  take,  and  went  on  to  state 
the  farm,  rent,  and  when  payable ;  that  the  term 
was  for  one  year  certain  fi'om  Lady-day  next, 
and  so  from  year  to  year,  until  a  due  notice  to 
quit  was  given: — Held,  that  this  agreement, 
followed  by  entry  and  payment  of  rent,  created 
a  tenancy,  upon  the  terms  contained  in  the 
printed  paper  and  memorandum,  and  that  they 
might  be  referred  to  by  the  attorney,  as  shewing 
what  the  terms  of  the  demise  were.  Bolton 
(^LorO)  V.  Tomlin,  1  N.  &  P.  247  ;  5  A.  &  E.  856  ; 
2  H.  &  W.  368  ;  6  L.  J.,  K.  B.  45. 

The  defendant,  being  in  possession,  under  a 
lease  for  fourteen  years,  assigned  it,  by  way  of 
mortgage,  to  the  plaintiff,  and  then  committed 
a  forfeiture,  for  which  the  lessor  brought  eject- 
ment. It  was  then  agreed,  at  a  meeting  of  all 
the  parties,  that  judgment  should  be  signed  in 
the  ejectment,  that  the  lessor  should  grant  a 
new  lease  to  the  plaintiff,  and  Hb&t  the  plaintiff 
stibuld  grant  an  under-lease  to  the  defendant. 
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BiBting  on  the  9th  of  June,  1877,  when  I.  died. 
The  defendant  continued  in  occapation,  and 
tilled  the  land  in  that  and  the  following  year. 
He  had  interviews  with  the  plaintiff  after  I/s 
death,  but  no  reference  was  made  by  either  party 
to  any  new  tenancy.  No  rent  was  demanded  or 
paid,  but  the  plaintiff  did  not  intimate  any 
intention  to  dispossess  the  defendant,  or  do  any 
act  either  recognising  or  repudiating  a  tenancy 
until  some  time  in  1878,  which  was  not  more 

Sarticnlarly  fixed  by  the  evidence,  when  the 
efendant  tendered  the  amount  of  rent  which 
would  haye  been  then  payable  by  him  under  the 
terms  of  his  former  tenancy,  if  continuing :  the 
plaintiff  then  refused  to  accept  such  rent, 
demanded  possession  on  the  31st  December,  1878, 
and,  without  serving  notice  to  quit,  commenced, 
on  the  28th  January,  1879,  an  action  to  recover 
possession: — Held,  that  there  was  evidence 
proper  to  be  submitted  to  the  jury  of  an  adop- 
tion by  the  plaintiff  of  the  pre-existing  yearly 
tenancy  in  the  defendant.  Doe  d.  dates  y. 
Somerville  (6  6.  k  C.  126)  followed.  (TKee/e  v. 
WaUh,  8  L.  B.  Ir.  184— G.  A. 

Eyidenea  m  to.] — In  ejectment  the  plaintiff 
proved  that  6.  was  the  tenant  of  the  premises 
when  he  became  the  owner,  and  had  paia  rent  to 
him  for  many  years  ;  that  she  was  succeeded  by 
H. ;  that  N.  succeeded  H.  and  paid  rent.  At  the 
beginning  of  September,  1858,  the  defendant  and 
N.  severally  asked  the  plaintiff  if  he  would  accept 
the  defendant  as  tenant.  On  each  occasion  the 
plaintiff  said  he  would.  On  the  7th  of  September 
the  defendant  took  possession,  and  in  October  of 
the  same  year  paid  the  rent  to  Michaelmas,  1858, 
for  which  the  plaintiff  gaye  a  receipt.  The 
plaintiff  received  the  rent  at  Christmas,  1858, 
and  gave  a  receipt  for  it  to  the  defendant.  In 
March,  1859,  the  plaintiff  gave  to  the  defendant 
notice  to  quit  at  Michaelmas,  or  otherwise  at  the 
end  of  the  year  of  the  tenancy  which  should 
expire  one  half-year  from  that  notice.  On  the 
17th  of  December,  1859,  the  plaintiff's  agent 
served  a  notice  on  the  defendant  to  quit  at  Mid- 
summer. The  defendant  said  the  plaintiff  might 
have  tiie  house  if  he  paid  the  yalnation  of  the 
fixtures  and  goodwill : — Held,  that  it  was  a  ques- 
tion for  the  jury  and  not  for  the  jndge  at  which 
time  the  tenancy  commenced,  that  there  was 
eyidence  of  a  tenancy  ending  at  Michaelmas,  and 
that  it  was  a  misdirection  to  withdraw  from  the 
jury  all  the  facts,  except  the  conduct  of  the 
defendant  when  the  notice  to  quit  at  Midsummer 
was  served  on  him.  Walker  y.  Cfode,  6  H.  &  N. 
594  ;  30  L.  J.,  Ex.  172  ;  4  L.  T.  16. 

Payment  of  Sent.] — Payment  and  receipt 


The  new  lease  was  accordingly  granted  to  the 

Elaintiff,  who  then  delivered  the  defendant  the 
ey,  saying,  **  Go  on  as  usual,  pay  the  money  " 
(due  on  mortgage),  "  and  when  you  have  done 
§o  you  shall  luive  an  under-lease"  ;  no  rent  was 
eyer  paid  : — Held,  that  this  did  not  constitute 
the  defendant  a  tenant  from  year  to  year.  Doe 
d.  JRogers  v.  Pullen,  3  Scott,  271  ;  2  Bing.  (K.o.) 
749  ;  2  Hodges,  39  ;  5  L.  J.,  C.  P.  229. 

A.  let  land  to  B.  on  a  tenancy  from  year  to 
year,  which  B.  continued  to  hold  for  several 
years  after  A.*s  title  had  determined,  paying  rent 
to  A.,  and  he  at  length  gave  up  possession  on  a 
notice  to  quit  from  A.  Subsequently  to  the 
determination  of  A.*b  title,  but  before  B.  had 
giyen  up  possession,  B.  under-let  to  0.  C.  paid 
rent  to  B.  as  long  as  B.  continued  to  hold,  but 
paid  no  rent  to  any  one  subsequently.  In  an 
ejectment  by  A.  against  C,  after  B.  had  given 
up  possession  : — Held,  that  it  might  be  presumed, 
as  a  matter  of  fact,  that  a  new  tenancy,  from  year 
to  year,  had  been  commenced  by  B.  after  A.'8 
title  had  ceased,  and  that  C.  therefore  could  not 
dispute  A.'s  title.  L.  ^  N,  W.  Ry,  y.  West, 
36  L.  J.,  C.  P.  245  ;  L.  B.  2  C.  P.  653. 

An  agreement  for  the  holding  of  certain 
quarries  provided  that  the  rent  should  be  50/.  a 
year ;  that  the  tenant  was  to  work  the  whole  of 
the  stone,  but  not  to  employ  more  than  a  given 
number  of  men;  that  the  rent  was  not  to  be 
advanced  ;  and  that  that  agreement  was  to  haye 
the  effect  of  creating  a  new  yearly  tenancy 
between  the  parties.  It  would,  in  fact,  take  five 
years  to  work  out  the  stone  with  the  limited 
number  of  men  :— Held,  that  this  created  only  a 
tenancy  determinable  by  notice  to  quit  at  the 
end  of  the  first  year.  Doe  d.  Skrine  y.  WaUon^ 
8  L.  J.  (0.8.)  K.  B.  12. 

Intention  to  oreato  Tenancy.] — In  order  to 
create  a  tenancy  from  year  to  year,  there  must 
be  some  circumstances  to  shew  an  intention  to  do 
so,  such  as  payment  of  rent  quarterly,  or  some 
other  aliquot  part  of  a  year.  Doe  d.  JftUl  y. 
Wo(^,  14  M.  &  W.  682  ;  15  L.  J.,  Ex.  41  ;  9  Jur. 
1060. 

Tenant  at  Will  at  Tearly  Sent.] — ^A  tenant  at 
will,  at  a  yearly  rent,  is  a  tenant  from  year  to 
year.  Pope  v.  Garland,  4  Y.  &  0. 394  ;  10  L.  J., 
Ex.  Eq.  13. 

SffiBOt  of.] — A  tenant  from  year  to  year  has  a 
lease  for  a  year  certain,  with  a  growing  interest 
during  every  year  thereafter,  springing  out  of  the 
original  contract  and  parcel  of  it.  Cattley  y. 
Arnold,  1  Johns,  k  H.  651 ;  28  L.  J.,  Ch.  352  ;  5 
Jur.  (N.8.)  361  ;  7  W.  R.  245. 

Determination  and  Renewal  of  Leaior'a 
Intorest.] — A  tenancy  from  year  to  year  under  a 
middleman,  whose  own  interest  in  the  premises 
is  derived  under  a  lease  for  lives,  does  not,  where 
the  middleman  has  obtained  a  new  lease,  termi- 
nate, without  notice  to  quit,  upon  the  death  of 
the  last  surviying  life  in  the  original  head  lease, 
even  though  the  new  head  lease  contains  a  cove- 
nant against  sub-letting.  Hayee  y.  FUzgibhon, 
Ir.  B.  4  0.  L.  500. 

A  tenan^  from  year  to  year  is  a  continuing 
tenanpy.    lb. 

Adoption  by  Bemainderman  of  Tenaney  ereated 
by  Tenant  for  Liils.] — I.  being  tenant  for  life  of 
lands  with  remainder  to  the  plaintiff,  created  a 
yearly  tenancy  in  the  defendant,  which  was  snb- 


of  rent  are  evidence  against  a  corporation  of  a 
demise  by  them  from  year  to  year.  Doe  d.  Pen- 
nington y.  Taniere,  12  Q.  B.  998  ;  18  L.  J.,  Q.  B. 
49  ;  13  Jur.  119. 

On  the  issue  whether  the  plaintiff  is  tenant  of 
the  d^endant  under  a  demise  for  one  year  from 
23id  April,  1821,  and  thence  afterwards  from  year 
to  year,  evidence  that  the  plaintiff  has  paid  the 
defendant  rent  is  not  sufficient  proof  of  the 
demise  in  issue.  PhUlipt  y.  Moseley,  1  Car.  &  P. 
262. 

The  receipt  of  rent  under  a  lease  granted  by 
the  tenant  for  life  under  a  wiU,  by  a  receiver 
appointed  by  the  Court  of  Chancery  during  the 
minority  of  an  infant  remainderman,  who  is  a 
waid  of  such  court,  is  no  evidence  of  a  yearly 
tenancy  between  the  in&nt  ward  and  the  lessee. 
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Jegon  v.  Vlffian,  86  L.  J.,  C.  P.  78  ;  L.  B.  1  G.  P. 
9  ;  12  Jar.  (K.8.)  184  ;  14  W.  B.  227. 


Payment  of  AnnnAl  Bom.] — The  payment 

of  a  small  annual  sum  inadequate  to  the  value  of 
the  demised  premises  for  a  number  of  years  is 
not  per  se  evidence  from  which  a  tenancy  from 
year  to  year  can  be  infeired.  BeynoldM  t. 
Reymldtj  12  Ir.  Eq.  B.  172. 

2.  OCCUPATIOK. 

a.  tTnder  an  ▲ffreement  for  a  XjMUM. 

Tenni  must  he  A^eed  upon.] — No  tenancy  is 
created  where  one  has  got  into  possession  of  a 
house  without  the  privity  of  the  hmdlord,  al- 
though they  afterwards  enter  into  a  negotiation 
for  a  lease,  but  differ  as  to  the  terms.  Doe  d. 
Kmgkt  v.  Quigley,  2  Camp.  505 ;  11  B.  B.  780. 

What  eiiAeient  to  eonatitnto  Tenanoy.] — ^An 
occupation  of  premises,  pending  the  execution 
of  a  lease,  constitutes  the  relation  of  landlord 
and  tenant,  and  will  entitle  the  latter  to  sue  the 
former  upon  a  quantum  valebat,  although  no 
distress  ror  rent  can  be  made.  Hamerton  v. 
Stead,  5  D.  &  B.  206 ;  3  B.  &  C.  478 ;  3  L.  J. 
(O.S.)  E.  B.  83 ;  27  B.  B.  407.  And  see  Doe  d. 
ffoUingnooHh  v.  Stennett,  2  Esp.  717 ;  5  B.  B.  769. 

So,  an  occui)ation  for  eighteen  years,  under  an 
unstamped  agreement  for  a  lease  for  twenty-one 
years,  was  hSd  to  constitute  a  tenancy,  though 
no  lease  had  ever  been  tendered  by  the  lessor, 
or  demanded  by  the  lessee.  Weakly  d.  Tea  v. 
Dwkndl,  Gowp.  473. 

A  tenant  holding  lands  under  an  accepted 
proposal  for  a  lease,  specifying  the  term,  and 
bearing  date  prior  to  the  16th  of  August,  1882, 
is  liable  to  the  payment  of  the  tithe  composition, 
and  is  not  to  be  considered  as  a  tenant  from 
year  to  year,  within  the  12th  section  of  2  &  3 
WilL  4,  c  119.  Langley  v.  Langley,  LL  Jc  G.  t. 
Plunk.  361. 

By  a  memorandum,  dated  28rd  June,  1842, 
made  between  Au  as  agent  for  and  on  behalf  of 
the  churchwardens  of  the  parish  of  St.  M.  (not 
naming  them),  of  the  one  i)art,  and  B.  of  the 
other  part,  it  was  agreed  that  the  churchwardens 
should  grajit  a  lease  to  B.  for  twenty-one  years 
from  Midsummer-day  then  next,  under  the  clear 
yearly  rent  of  30Z.,  and  B.  agreed  to  accept  such 
lease;  and  that,  until  such  lease  should  be 
granted,  the  yearly  reut  should  be  payable  and 
recoverable  by  distress  or  otherwise,  in  like 
manner  as  if  such  lease  had  been  executed  \-^ 
Held,  that  the  tenancy  thereby  created  was  a 
tenancy  from  year  to  year.  Doe  d.  Bailey  v. 
IhgUfr,  3  C.  B.  216  ;  16  L.  J.,  C.  P.  263. 

Where  a  person  held  premises  under  an  agree- 
ment in  writing,  from  quarter  to  quarter,  and 
the  agreement  provided  that  the  tenant  should 
quit  possession  upon  receiving  six  months*  notice 
in  writing,  and,  in  the  event  of  his  losing  his 
licence  to  sell  ale,  throueh  misconduct  at  any 
time  during  the  term,  should  then  forthwith 
•quit  possession  on  being  requested  so  to  do  by 
his  landlord: — ^Held,  that  he  had  neither  a 
tenancy  from  year  to  year,  nor  a  term  certain 
in  the  premises,  within  1  Geo.  4,  c.  87,  s.  1,  so 
as  to  entitle  the  landlord  in  ejectment  to  compel 
him  to  give  security  for  costs  under  that  act. 
Doe  d.  Oarter  v.  i2a?,  10  M.  &  W.  670 ;  2  D. 
(N.S.)  449  ;  12  L.  J.,  Ex.  27  ;  6  Jur.  1044. 

A  party  signed  an  instrument  by  which  he 
agreed  to  take  certain  premises  at  a  fixed  yearly 


rent,  commencing  at  a  specified  time,  and  which 
was  directed  to  the  landlords  of  the  premises, 
who  did  not  execute  it ;  but  it  was  proved  that 
he  was  put  into  possession  ;  that  certain  fixtures 
belonging  to  the  landlords  were  appraised  to 
him,  and  that  he  was  in  possession  at  the  expira- 
tion of  a  year : — ^Held,  that  there  was  evidence 
from  which  the  jury  might  infer  a  demise  from 
year  to  year.    Taylor  v.  Youn^y  6  L.  J.,  E.  B.  141. 

When  Beat  hai  been  Paid.]— Where  there 
has  been  an  agreement  for  a  lease  and  an 
occupation  without  payment  of  rent,  the  occu- 
pier is  a  mere  tenant  at  will.  Braythwayte  v. 
IlUeheoekj  10  M.  &  W.  494  ;  12  L.  J.,  Ex.  38  ;  6 
Jur.  976.  See  RUeley  v.  Byle,  11  M.  &  W.  16  ; 
12  L.  J.,  Ex.  38. 

If  he  subsequently  pays  rent:under  that  agree- 
ment, he  thereby  becomes  tenant  from  year  to 
year.    Ih. 

But,  in  order  to  establish  a  tenancy  from  year 
to  year  in  such  case,  the  payment  of  rent  means 
a  payment  of  rent  with  reference  to  a  yearly 
holding.    Jd. 

The  receipt  of  rent  may  be  explained  so  as  to 
rebut  the  implication  of  a  yearly  tenancy  arising 
out  of  payment.  Doe  d.  Lord  v.  Cra{fo,  6  C.  B. 
90;  17  L.  J.,  C.  P.  263;  12  Jur.  705.  S.  P., 
Hurley  v.  Ifanrahan,  15  W.  B.  990. 

In  an  action  for  rent,  stating  a  demise  of  a 
messuage  by  the  plaintiff  to  H.  for  one  year, 
and  so  on  from  year  to  year,  if  they  should 
respectively  please,  at  the  yeai'ly  rent  of  1402., 
payable  quarterly,  and  an  assignment  by  H.  to 
the  defendant,  the  plaintiff  proved  an  agreement 
(signed  iby  himself  only)  for  a  lease  of  the 
premises  by  him  to  H.  for  seven  years,  at  1402.  a 
year  ;  that  no  lease  had  been  actually  executed, 
but  that  H.  had  entered  into  possession  shortly 
after  the  date  of  the  agreement,  and  had  paid 
two  quarters*  rent,  at  the  rate  of  1402.  a  year  : — 
Held,  that  this  was  sufficient  evidence  of  a 
tenancy  from  year  to  year,  as  stated  in  the 
declaration,  and  in  which  H.  had  on  assignable 
interest.  Braythwayte  v.  HUcltcock,  10  M.  &  W. 
494  ;  12  L.  J.,  Ex.  38  ;  6  Jur.  976. 

A  party  took  possession  of  premises  under  an 
agreement  for  a  lease  to  be  granted  to  him  for  a 
term  of  ten  years,  at  a  yearly  rent  payable  half- 
yearly;  no  lease  was  executed,  nor  was  the 
quantum  of  the  rent  to  be  paid  ascertained ;  but 
he  occupied  under  the  agreement  for  three  years, 
paying  rent  for  two  : — Held,  that  this  created  a 
tenancy  from  year  to  year.  KniglU  v.  Benettj 
11  Moore,  222 ;  3  Bing.  361  ;  4  L.  J.  (O.S.)  G.  P. 
94  ;  28  B.  B.  640. 

Where  the  occupier,  under  an  agreement  for  a 
lease  at  a  certain  rent,  pays  the  rent,  he  becomes 
tenant  from  year  to  year,  on  the  terms  of  the 
agreement,  and  the  landlord  may  distrain. 
Mann  v.  Lotnoy,  B.  &  M.  355. 

Where  A.,  having  entered  into  an  agreement 
for  a  lease,  has  been  let  into  possession,  and  has 
paid  the  stipulated  rent,  a  tenancy  from  year  to 
year  is  created.  Doe  d.  Wettniorland  v.  Smith, 
1  M.  &  By.  137  ;  6  L.  J.  (0.8.)  K.  B.  44. 

Payment  of  rent  is  prim&  facie  evidence  of  a 
tenancy  from  year  to  year.  Die  d.  Pritcluird  v. 
Dodd,  2  K.  4c  M.  888  ;  5  B.  4c  Ad.  689. 

Secas,  semble,  where  the  existence  of  such  a 
tenancy  would  imply  that  devisees  in  trust  had 
conveyed  away  their  estate,  whilst  a  duty  still 
remained  to  be  performed  by  them.    Ih, 

The  presumption  is  completely  rebutted  by 
shewing  that  the  rent  paid  and  reserved  is  cif 
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the  §ame  amount  at  the  rent  reserved  in  an 
unexpired  lease,  the  premises  being  at  the  time 
of  snch  payment  of  rent  of  much  greater  yaloe 
than  the  rent  so  reserved  and  so  paid.    Ih. 


Whea  no  Beat  hat  been  Paid.] — ^A  party 
entered  into  possession  of  premises  under  an 
agreement  for  a  lease  at  a  certain  rent,  and 
occupied  them  more  than  a  year,  but  paid  no 
rent.  An  account  was  afterwards  delivered  to 
him  by  the  landlord,  charging  him  with  half  a 
year's  rent,  the  amount  of  which  he  at  first 
disputed,  but  admitted  ^that  a  half-year's  rent 
was  due,  and  named  the  amount,  and  the 
account  was  altered  accordingly  : — Held,  that  a 
yearly  tenancy  might  thereby  oe  implied ;  and 
that  the  landlord  1^  a  right  to  distrain.  Cox 
V.  Bent,  2  M.  &  P.  281  ;  5  Bing.  185 ;  7  L.  J. 
(0.8.)  C.  P.  68  ;  30  B.  B.  566.  See  also  Brayth^ 
wayte  v.  Hitchcock,  supra,  and  Faby  v.  O'Donnell, 
4  Ir.  B.,  C.  L.  832. 

Since  Judicature  Acts.] — Since  the  Judicature 
Acts,  the  rule  no  longer  holds  that  a  person 
occupying  under  an  executory  agreement  for  a 
lease  is  only  made  tenant  from  year  to  year  at 
law  by  the  payment  of  rent,  but  that  he  is  to  be 
treatcSd  in  every  court  as  holding  on  the  terms 
of  the  agreement.  WaUh  v.  Lofudale,  52  L.  J., 
Ch.  2 ;  21  Ch.  D.  9  ;  46  L.  T.  858  ;  31  W.  B.  109. 

Hotloe  to  Quit.] — If  a  tenant  holds  under  an 
agreement  for  a  lease  at  a  yearly  rent,  whereby 
it  is  stipulated  that  the  agreement  shall  continue 
for  the  life  of  the  lessor,  and  that  a  clause  shall 
be  inserted  in  the  lease,  giving  the  lessor's  son 
power  to  take  the  house  for  himself  when  he 
comes  of  age,  the  son  must  make  his  election  in 
a  reasonable  time  after  he  comes  of  age.  The 
delay  of  a  year  is  unreasonable,  and  the  tenant 
cannot  be  ejected  upon  a  half-year's  notice  to 
quit,  served  after  such  a  delay.  Doe  d.  Brom- 
field  V.  Smith,  2  Term  Bep.  436  ;  6  East,  530  ; 
2  Smith,  570. 

A.  agreed  by  parol  to  sell  an  estate  to  B.  on 
certain  terms,  provided  B.  would  continue  C.  his 
tenant,  not  for  one  year  only,  but  from  year  to 
year  (C.  having  just  before  been  let  into  posses- 
sion, under  a  contract  for  the  purchase  of  the 
estate,  which  he  had  failed  to  pay  for  in  time, 
and  had  therefore  forfeited  his  deposit)  ;  and  A. 
thereupon  agreed  to  take  C.'s  forfeited  deposit 
as  part  of  the  purchase-money  :  A.  and  B.  after- 
wards reduced  their  agreement  respecting  the 
purchase  into  writing,  in  which  no  notice  was 
taken  of  the  stipulation  concerning  C.'s  tenancy ; 
yet  held,  that  this  stipulation  being  collateral  to 
the  written  agreement, -was  binding  upon  B.: 
and  that  the  agreement  operated  as  a  tenancy 
for  two  years  certain  at  least,  though  no  rent 
was  then  mentioned,  but  was  to  be  settled  after- 
wards ;  and  that  the  tenancy  could  not  be  put 
an  end  to  at  the  end  of  the  first  year,  by  six 
months'  previous  notice  to  quit.  Denn  d.  Jaeh- 
lin  V.  Carttoright,  4  East,  29. 

b.  tTnder  a  Contract  for  Sale. 

Generally.] — ^An  occupation  under  an  agree- 
ment for  the  sale  of  premises,  if  a  title  could  be 
made,  creates  a  tenancy.  Doe  d.  Newhy  v. 
Jachtan,  2  D.  &  B.  514  ;  1  B.  Ac  C.  448. 

In  an  agreement  for  the  sale  of  leasehold 
premises,  to  be  paid  for  by  instalments,  it  is 
stipulated  that,  in  default  of  payment  of  the 


instalments  at  specified  times,  the  former  instal- 
ments shall  be  forfeited,  and  the  vendor  shall 
not  be  compellable  to  convey ;  upon  which  the 

Surohaser  is  let  into  possession,  and  makes 
efault ;  he  is  thencefoith  a  mere  tenant  upon 
sufferance.  Boe  d.  Moore  v.  Lawder,  1  Stark. 
308. 

One  who  is  put  in  possession  upon  an  agree- 
ment for  the  purchase  of  land,  cannot  be  ousted 
by  ejectment  before  his  lawful  possession  is 
determined  by  demand  of  possession  or  other- 
wise.   Right  d.  Lewie  v.  Beard,  13  East,  210. 

Purehaae  not  completed.] — A.  having  agreed 
to  buy  certain  lands  of  B.  had  paid  part  of  the 
purchase-money,  and  was  let  into  possession.  B. 
had  not  executed  any  conveyance : — Held,  that 
this  was  a  mere  tenancy  at  will  in  A.,  and  that  if 

B.  had  made  a  demand  of  possession  to  determine 
the  tenancy  at  will,  he  might  recover  the  lands  by 
ejectment.   Doe  d.  Hiatt  v.  Miller,  5  Car.  &  P.  595. 

A.  entered  into  possession  of  certain  premises 
under  an  agreement  with  B.  and  wife  for  sale, 
which  agreement  conveyed  no  legal  estate,  and 
B.'s  wife  was  replaced  in  possession  by  A.  as  a 
caretaker.  After  some  time,  B.  and  wife,  alleging 
that  A.  had  not  completed  his  agreement,  mi^e  a 
lease  to  C,  and  gave  possession  of  the  premises  to 

C,  without  A.'s  privity.  In  an  action  of  trespass 
by  A.  aprainst  C. : — Held,  that  A.,  by  taking 
possession  under  the  agreement,  coily  became 
tenant  at  will  to  B. ;  that  that  interest  at  will 
was  determined  by  the  lease  from  B.  to  C,  and 
that  C.  was  not  estopped  from  shewing  that  A.'s 
interest  had  so  determined,  after  B.  hi^  accepted 
possession  from  A.,  though  determined  by  B.'s 
own  act    Farrelly  v.  Robins,  Ir.  B.  3  C.  L.  284. 

Agreement  between  P.  and  W.  for  the  sale  of 
lands  to  W.,  to  be  completed  on  the  25th  March, 
and  before  the  day  W.  agrees  to  let  to  the  defen- 
dant from  that  day,  and  the  defendant  is  let  into 
possession  before  that  day  by  the  consent  of  P., 
upon  notice  to  P.  that  W.  had  agreed  to  let  to 
him  ;  on  the  29th  May,  conveyance  executed  as 
of  the  25th  March,  subject  to  a  term  redeemable 
on  payment  by  W.  of  purchase-money  with 
interest,  with  power  to  P.  to  enter  for  default  of 
payment  by  W. : — Held,  that  P.  might  bring 
ejectment  for  default  of  payment,  without  giving 
the  defendant  notice  to  quit  Boe  d.  Parker  v. 
BauUim,  6  M.  &  S.  148. 

If  the  vendor  of  a  term  before  the  whole  of 
the  purchase-money  is  paid,  agrees  with  the  pur- 
chaser that  the  latter  shall  have  possession  of 
the  premises  till  a  given  day,  paying  the  reserv^ 
rent  in  the  meantime,  and  tnat  if  he  does  not 
pay  the  residue  of  the  purchase-money  on  that 
day,  he  shall  forfeit  the  instalments  already  paid, 
and  shall  not  be  entitled  to  an  assignment  of  the 
lease ;  the  purchaser  being  thus  put  into  posses- 
sion, if  the  residue  of  the  purchase-money  is  not 
paid  at  the  day  appointed,  no  tenancy  is  created, 
and  the  vendor  may  maintain  ejectment  without 
any  notice  to  quit,  or  demand  of  possession.  Boe 
d.  Leeeon  v.  Sayer,  3  Camp.  8. 

A  party  who  has  been  let  into  the  possession 
of  land  under  a  contract  of  sale  which  has  not 
been  completed,  is  a  tenant  at  will  to  the  vendor. 
BdU  V.  CuUimcre,  2  C.  M.  &  B.  120 ;  1  Gale,  96 : 
6  Tyr.  753. 

A.  agreed  with  B.  that  he.  A.,  would  on  pay- 
ment of  9002.  as  thereinafter  mentioned,  grant, 
sell,  and  convey  to  B.  the  messnagcs,  lands,  and 
premises  mentioned ;  and  B.  covenanted  to  pay 
the  sum  on  or  before  the  1st  January  then  next, 
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or  whenever  a  good  title  to  the  messuages,  &c., 
should  be  tendered  to  him ;  but  it  was  agreed 
that  if  B.  should,  on  or  before  the  Ist  January, 
be  desirous  that  that  sum  should  remain  a 
charge  on  the  premises,  then  B.  might  require 
the  same,  so  that  upon  completion  bj  A.  of  the 
convejanoes,  B.  should  execute  to  A.  proper  con- 
yeyances  for  securing  the  900/.  on  the  premises, 
with  interest.  Ck)Yenant  by  B.  to  pay  the  interest 
so  long  as  the  principal  should  remain  unpaid. 
Proviso,  that,  in  case  the  interest  should  be  in 
arrear  thirty  days  next  after  the  same  should  have 
become  due,  B.  should  be  considered  as  a  tenant 
to  A.  of  the  messuage,  lands,  &c.,  from  the  date 
thereof,  at  the  yearly  rent  of  AQl,  10#.,  payable  on 
the  16th  April  and  .the  16th  October  in  every 
year ;  and  it  should  be  lawful  for  A.,  his  heirs 
and  assigns,  to  enter  and  distrain,  and  to  sell  and 
dispose  of  the  distress,  or  otherwise  to  deal  with 
the  same,  in  like  manner  as  in  distress  for  rent 
reserved  by  lease,  to  the  end  that  A.  might  be 
fully  paid  and  satisfied  the  interests  and  costs. 
B.  gave  due  notice  that  he  would  require  the 
purchase-money  to  remain  a  charge  on  the 
premises  for  five  years ;  he  was  let  into  posses- 
sion and  received  the  rents,  and  in  July,  1828, 
became  bankrupt,  and  half  a  year's  interest  being 
in  arrear  for  more  than  thirty  days,  A.  distrained 
on  the  tenants  then  in  possession  of  the  premises. 
The  assignees  paid  the  amount  of  the  distress  : — 
Held,  that  the  agreement  was  substantially  an 
agreement  for  a  purchase  of  the  premises,  and 
that  it  did  not  become  a  lease  or  an  agreement 
for  a  lease,  by  reason  of  the  interest  having 
been  in  arrear  more  than  thirty  days,  and  of  the 
proviso  contained  in  the  agreement ;  that  the 
unpaid  vendor  was  entitled  to  have  the  estate 
resold,  and  the  produce  and  interest  applied  in 
payment  of  the  purchase-money,  and  to  prove 
against  the  estate  for  the  residue ;  and  conse- 
quently that  the  claim  for  interest  was  a  debt 
provable  under  the  commission,  and  therefore 
barred  by  the  certificate.  Hope  v.  Booths  1 
B.  &  Ad.  498  ;  9  L.  J.  (O.S.)  E.  B.  21. 

A  party  who  occupied  a  house  as  tenant  from 
year  to  year,  entered  into  the  following  agree- 
ment with  his  landlord :  *'  1831,  September  2, 
S.  S.,  the  tenant,  purchased  an  estate  in  the 
parish  of  C,  bought  of  B.  G.  (the  landlord), 
at  the  sum  of  100/.  Received  on  account,  10«. 
B.  G.  is  willing  to  let  the  sum  lie  by  paying  4  per 
cent. "  : — Held,  that  as  there  was  an  implied 
condition  in  the  contract  that  the  landlord 
should  make  out  a  good  title,  the  agreement  for 
the  purchase  did  not  operate  as  a  surrender  of 
the  tenancy  by  operation  of  law.  Doe  d.  Gray 
V.  Stanum,  1  M.  &  W.  695  ;  5  L.  J.,  Ex.  253. 

A  person  who  contracts  for  the  purchase  of 
land,  and  is  let  into  possession  by  the  vendor, 
but  is  prevented  from  completing  the  purchase 
by  the  vendor  failing  to  make  a  good  title,  is  not 
liable,  in  an  action  for  use  and  occupation  in 
respect  of  the  time  of  his  holding,  in  the  expec- 
tation that  such  good  title  would  be  made,  and 
the  purchase  would  be  completed.  Winterhottom 
V.  Ingham,  7  Q.  6.  611 ;  14  L.  J.,  Q.  B.  298  ;  10 
Jur.  4. 

With  a  Condition.! — ^A  contract  was  made  for 
the  purchase  of  a  puSlio-house ;  601,  was  paid  as 
a  deposit ;  701,  more  was  to  be  paid  on  the  land- 
lord's consent  being  obtained  to  a  change  of  the 
tenancy.  The  purchaser  sent  some  furniture  to 
the  house  in  question,  and  resided  in  a  part  of 
it,  the  vendor  also  still  remaining  in  it : — Held, 


that  the  contract  was  conditional  on  a  valid 
consent  of  the  landlord  being  given ;  and  that  & 
verbal  consent  afterwards  revoked  before  any 
change  of  tenancy  in  fact  had  occurred,  was  not 
binding :  that  there  had  been  no  partial  enjoy- 
ment of  the  object  of  the  contract,  and  that, 
therefore,  on  the  failure  of  the  condition,  the  502. 
might  be  recovered  as  money  had  and  received. 
Wrighton  or  Wright  v.  Newton,  2  C.  M.  &  R. 
124  ;  1  Gale,  67  ;  6  Tyr.  736. 

Eyidenee  at  to.] — ^A  tenant  in  common  of  five 
houses,  occupying  one  of  them,  joined  his  co- 
tenant  in  the  sale  of  the  five,  and  continued  in 
the  occupation  of  the  one  for  two  years  after- 
wards : — ^Held,  that  these  facts  alone  were  not 
evidence  of  a  tenancy,  and  that  he  could  not  be 
sued  by  the  purchaser  for  use  and  occupation. 
Tew  V.  Jonee,  IS  M.  &  W.  12  ;  14  L.  J.,  Ex.  94. 

o.  trader  Void  Iieaae. 

XfBMt  of  roooiying  Sent]— The  plaintiff  was 
owner  in  fee  of  cottages  and  land  conveyed  to 
him  subject  to  an  unexpired  lease  for  sixty  years. 
He  received  rent  from  the  tenant  under  this 
lease  at  the  nominal  rate,  reserved  under  the 
lease,  of  6<2.  a  year,  and  gave  a  receipt  for  it  for 
chief  rent.  The  lease  had  been  granted  by  a 
former  tenant  for  life  without  leasing  power, 
and  contained  a  covenant  for  quiet  enjoyment. 
In  an  action  of  ejectment  by  the  plaintiff  against 
the  tenant  in  possession  under  this  lease : — Held, 
that  as  the  void  lease  gave  no  action  on  the 
covenant  for  quiet  enjoyment  to  the  defendant 
against  the  plaintiff,  it  afforded  no  defence  to 
this  action ;  and  the  receipt  of  rent  under  the 
circumstances  did  not  create  a  tenancy  from 
year  to  year.  Smith  v.  Widlake,  47  L.  J.,  Q.  B. 
282  ;  3  Q.  B.  D.  10  ;  26  W.  R.  52— C.  A. 

So,  where  one  enters  under  a  void  lease  by  a 
tenant  for  life,  and  after  his  death  the  remainder- 
man receives  rent.  Doe  d.  Martin  v.  WaUs,  7 
Term  Rep.  83 ;  2  Esp.  501 ;  4  R.  R.  87.  And  see 
Ludford  v.  Barber,  1  Term  Rep.  86 ;  1  R.  R. 
156. 

Yet,  if  the  remainderman  receives  money  as 
rent  after  the  death  of  the  tenant  for  life,  it  is  an 
admission  of  a  tenancy  from  year  to  year.    Ih, 

And  in  such  cases  the  tenant  holds  under  the 
terms  of  the  lease  in  all  other  respects  except 
the  duration  of  time.  Doe  d.  Rigge  v.  Bell,  5 
Term  Rep.  471 ;  2  R.  R.  642. 

A  tenant  in  tail  having  received  an  ancient 
rent  of  1/.  \%s.  6d.  from  the  lessee  in  possession, 
under  a  void  lease  granted  by  the  tenant  for  life 
under  a  power,  the  rack-rent  value  of  which  was 
30/.  a  year,  cannot  maintain  an  ejectment,  at 
least  after  laying  his  demise  on  a  prior  day, 
without  giving  the  lessee  some  notice  to  quit,  so 
as  to  ma^e  him  a  trespasser  after  such  recogni- 
tion of  a  lawful  possession  either  in  the  relation 
of  tenant,  or  at  least  as  continuing  by  sufferance 
till  notice.  Denn  d.  Brune  v.  Rawlingt,  10 
East,  261  ;  10  R.  R.  287.  And  see  Dotf  d.  Brune 
V.  Prideaux,  10  East,  158 ;  10  R.  R.  258 ;  and 
Whiteaore  d.  Boult  v.  Symondt,  10  East,  13  ;  10 
R.  R.  224. 

In  1786,  a  dean  and  chapter  and  P.  granted  a 
lease  of  premises  for  ninety-nine  years,  reserving 
a  rent  to  the  dean  and  chapter  and  another  rent 
to  P.  This  lease  purported  to  be  made  in  pur- 
suance of  leasing  powers  given  by  a  private 
statute,  but  was  in  fact  not  in  accordance  with 
them.    The  rents  reserved  by  the  lease  had  been 
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from  time  to  time  regularly  paid  to  and  received 
by  the  successive  d^tns  and  chapters,  and  to  and 
by  P.  and  his  representatives.  Qosere,  whether 
the  lease  was  void  or  only  voidable  ;  but  held, 
that  if  voidable,  it  had  been  set  up  by  accept- 
ance of  rent  by  each  successive  dean  and  chap- 
ter ;  and  if  void,  the  payment  and  receipt  of 
rent  were  evidence  from  which  a  demise  from 
year  to  year  by  the  dean  and  chapter  would  be 
presumchd.  Dae  d.  Pennington  v.  Tanierey  12  Q.  B. 
S^8  ;  18  L.  J.,  Q.  B.  49 ;  13  Jur.  119. 

Where  a  party  became  tenant  for  a  period 
exceeding  three  years,  under  a  lease  void  at  law, 
as  not  being  made  by  deed  under  8  &  9  Vict, 
c.  106,  s.  8,  and  the  receipts  given  to  him  for 
rent  which  he  had  paid  for  two  years  stated  the 
rent  to  be  payable  in  advance  : — Held,  that  he 
became  a  yearly  tenant,  on  the  terms  of  paying 
the  rent  in  advance.  Lee  v.  Smithy  9  Ex.  662  ; 
23  L.  J.,  Ex.  198  ;  2  W.  R.  377  ;  2  C.  L.  R.  1079. 

Notice  to  Quit.] — ^An  agreement  for  a  lease  at 
a  certain  rent,  containing  a  stipulation  that  the 
lessor  should  not  turn  out  the  tenant  so  long  as 
he  paid  the  rent,  and  did  not  seU,  &c.,  any  article 
injurious  to  the  lessor's  business,  either  purports 
to  be  a  lease  for  life,  and  would  then  be  void,  as 
not  being  creatable  by  parol,  or,  if  it  operates  as 
a  tenancy  from  year  to  year,  it  must  necessarily 
be  determinable  by  either  party  giving  the  regu- 
lar notice  to  quit.  Doe  a.  Warner  v.  Broume^ 
8  East,  166  ;  9  B.  R.  397. 

By  an  agreement  in  writing  made  on  the  17th 
December,  1850,  the  plaintiff  agreed  to  let  to  the 
ddFendant  premises  for  a  term  of  three  years 
from  the  25th  December  inst.  The  defendant 
occupied  under  this  agreement  during  the  three 
years,  and  paid  the  rent  reserved.  The  plaintiff, 
without  giving  notice  to  quit,  brought  eject- 
ment : — Held,  that  though  the  lease,  not  being 
by  deed,  was  void  by  8  &  9  Vict,  c  106,  s.  3,  the 
defendant  became  tenant  from  year  to  year, 
subject  to  the  terms  of  the  agreement,  and  that 
his  interest  expired  at  the  end  of  the  three  years 
vrithout  a  notice  to  quit.  Trees  v.  Savage^  4 
El.  k,  Bl.  36 ;  2  C.  L.  R.  1315 ;  23  L.'  J.,  Q.  B. 
839  ;  18  Jur.  680  ;  2  W.  R.  564. 

3.  Holding  oy£B. 

What  is.] — ^When  a  lease  for  a  term  of  years 
expired  at  Midsummer,  1821,  and  the  tenant 
refuse  to  relinquish  possession,  and  insisted 
that  he  was  entitled  to  a  notice  to  quit,  and 
continued  in  possession  until  Christmas  follow- 
ing, and  paid  rent  to  that  time,  when  he  tendered 
the  keys  of  the  premises  to  his  landlord,  which 
the  latter  refused  to  accept : — Held,  that  such 
continuing  in  possession  by  the  tenant  did  not 
amount  to  a  holding  over  by  him,  but  was  con- 
clusive evidence  on  presimiption  of  law  of  a 
tenancy  from  year  to  year,  which  entitled  the 
landlord  to  maintain  an  action  for  the  use  and 
occupation  of  the  premises  to  recover  the  amount 
of  a  quarter's  rent,  which  became  due  from 
Christmas,  1821,  to  Lady-day  in  the  following 
year.  Bishop  v.  Howard,  3  D.  &  R.  293 ;  2B.  &  C. 
100  ;  1  L.  J.  (O.S.)  K.  B.  243 ;  26  R.  R.  291. 

If  a  tenant^  whose  lease  is  expired,  is  permitted 
to  continue  in  possession  pending  a  treaty  for  a 
further  lease,  he  is  not  a  tenant  from  year  to  year, 
but  so  strictly  a  tenant  at  will,  that  he  may  be 
turned  out  of  possession  without  notice  :  but  it  is 
otherwise  if  he  has  continued  in  possession  for  a 
year,  or  rent  has  been  received.  Doed.  Soilings^ 
worth  V.  StenneU,  2  Esp.  717  ;  5  R.  R.  769. 


By  TTndor-tonants.] — ^A  lessee  of  a  term  under- 
let, and  his  under-tenant  held  over  for  a  portion 
of  a  year  after  the  expiration  of  the  term  against 
the  will  of  the  lessee,  so  that  he  could  not  give 
up  possession  to  his  lessor.  During  such  holding 
over,  the  lessee  distrained  upon  the  under-tenant 
for  rent  previously  due  : — Held,  that  the  lessee 
was  liable  for  the  period  of  tbe  under-tenant's 
holding  over,  but  not  for  a  whole  year's  rent. 
Ibbs  V.  BicJiardson,  1  P.  &  D.  618  ;  9  A.  &:  E. 
849  ;  8  L.  J.,  Q.  B.  126. 

An  under-tenant  (who  was  tenant  from  year  to 
year),  after  the  expiration  of  the  tenant's  lease, 
being  acquainted  with  the  circumstance,  held  on 
under  tbe  new  tenant  for  one  quarter,  and  paid 
him  the  same  rent  he  had  been  accustomed  to  do. 
He  then  gave  up  the  premises,  not  having  given 
any  previous  notice : — Held,  that  there  was  no 
evidence  of  a  new  continuing  tenancy,  and  that, 
therefore,  the  under-tenant  was  not  obliged  to 
give  a  notice  to  quit.  lYeemany,  Jury,  M.  jc  M.  1 9. 

An  under-tenant  who  is  in  possession  at  the 
determination  of  the  original  lease,  and  is  per- 
mitted by  the  reversioner  to  hold  over,  is  quasi  a 
tenant  at  sufferance ;  and  the  mere  fact  of  oocupa- 
tion,  coupled  with  the  payment  of  rent  for  such 
time  of  occupation,  does  not  raise  the  presump- 
tion of  a  demise  for  years  unless  there  is  some 
evidence  to  shew  an  agreement  for  a  demise  for 
the  term.  Siwhin  v.  Ashurst,  1  C.  M.  &  R.  261 ; 
4  Tyr.  781. 

By  Co-tonants.]— A.  and  B.  were  tenants  to  C. 
fora  term  of  three  years.    B.  never  occupied  the 

E remises,  but  A.,  on  the  expiration  of  the  term, 
eld  over.  No  assent  of  B.  to  the  holding  over 
was  proved.  An  action  for  use  and  occupation 
having  been  brought  by  C.  against  A.  and  B., 
in  which  A.  suffered  judgment  by  default,  C; 
tendered  in  evidence  a  letter  written  by  his 
agent  to  B.  after  the  expiration  of  the  term, 
in  which  he  demanded  rent  alleged  to  be  due 
subsequently  to  the  term.  No  answer  was 
returned  to  the  letter :  —  Held,  that  as  one 
tenant  cannot  bind  his  co-tenant  by  holding 
over  without  his  assent,  and  as  there  was  no 
evidence  of  B.'s  assent,  B.  was  not  liable  for  the 
rent,  and  therefore  the  letter  to  him,  although 
admissible,  was  not  entitled  to  much  weight. 
Draper  v.  Crofts^  15  M.  &  W.  166 ;  15  L,  J., 
Ex.92. 

Buhsoquent  Payment  of  Bent.] — Wherever  a 
tenancy  for  years  comes  to  an  end  ei^er  by 
efflux  of  time,  or  by  the  death  or  end  of  the  title 
of  the  lessor,  so  that  either  he  or  his  represen- 
tative, or  any  independent  owner  of  the  demised 
hereditament,  can  without  notice  eject  the  tenant, 
and  the  person  entitled  to  eject  leaves  the  tenant 
in  possession,  and  receives  rent  from  him  without 
explanation  or  stipulation,  the  person  receiving 
the  rent  is  to  be  assumed  to  have  created  a 
tenancy  upon  the  terms  on  which  the  tenant 
held  in  tbe  demise  originally  made  to  him  ;  and 
the  holding  to  be  presumed  is  as  of  a  tenancy 
from  year  to  year  according  to  the  former  hold- 
ing of  the  tenant,  and  therefore  commencing  at 
a  time  corresponding  to  that  from  which  he 
originaUy  held.  Xelly  v.  Patterson,  43  L.  J.,  C.  P. 
320  ;  L.  R.  9  C.  P.  681 ;  30  L.  T.  842. 

If  on  the  death  of  the  landlord  the  tenant  who 
has  held  on  such  terms,  continues  in  possession, 
and  pays  the  same  rent  to  the  landlord's  successor, 
it  is  evidence  that  the  latter  has  assented  to  the 
tenant  continuing  on  all  the  terms  of  the  original 
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letting.     Cornish  t.  Stubhs,  39  L.  J.,  G.  P.  202  ; 
L.  R.  6  C.  P.  334  ;  22  L.  T.  21 ;  18  W.  B.  547. 

Terms  ot] — If,  after  tbe  expiration  of  a  lease, 
oontaining  a  covenant  bj  the  tenant  to  keep  the 
premises  in  repair,  he  yerballj  agrees  to  hold 
over,  paying  an  additional  rent,  nothing  more 
being  expressed  between  the  parties  respecting 
the  terms  of  the  new  tenancy,  ne  is  presumed  to 
hold  under  the  covenants  of  the  former  lease,  as 
far  as  they  are  applicable  to  his  new  situation  ; 
and  if  the  premises  are  afterwards  burnt  down 
by  accidental  fire,  he  is  bound  to  rebuild  them. 
Diffby  y.  AtkiMon,  4  Camp.  276;  16  B.  B. 
792. 

Where,  on  the  expiration  of  a  lease  for  a  year, 
the  tenant  remains  in  possession  with  the  consent 
of  the  landlord,  and  nothing  is  said  or  done 
inconsistent  with  his  holding  on  under  the  terms 
of  the  lease,  the  implication  of  law  is,  that  a 
tenancy  from  year  to  year  has  been  created  on 
the  same  terms  in  so  far  as  they  are  not  incon- 
sistent with  a  tenancy  from  year  to  year.  Dougal 
V.  MoCaHhy,  62  L.  J.,  Q.  B.  462  ;  [1893]  1  Q.  B. 
736  ;  4  B.  402  ;  68  L.  T.  699  ;  41  W.  B.  484  ;  57 
J.  P.  597—0.  A. 

When  a  tenant  enters  a  house  under  an  unsealed 
agreement  to  let  for  a  term  of  more  than  three 
years,  and  occupies  and  pays  rent  till  the  end  of 
the  term,  he  is  during  the  whole  term  a  tenant 
from  year  to  3'ear,  subject  to  all  those  stipula- 
tions in  the  agreement  which  are  applicable  to 
such  a  tenancy,  and  may  be  sued  for  the  breach 
of  any  of  them,  e.g.  one  binding  him  to  paint 
in  the  last  year  of  the  term.  Martin  y.  Siuitli^ 
43  L.  J.,  Ex.  42 ;  L.  B.  9  Ex.  50  ;  30  L.  T.  268  ; 
22  W.  B.  336. 

By  an  agreement  not  under  seal,  the  landlord 
agreed  to  let  to  the  tenant,  and  the  tenant  to 
take  of  him,  a  house  and  premises  for  seyen 
years,  upon  the  terms  that  he  would,  in  the  last 
year  of  the  term,  paint,  grain,  and  yamish  the 
interior,  and  also  whitewash  and  colour.  The 
tenant  entered  under  the  agreement,  and  occu- 
pied and  paid  rent  during  the  whole  period  of 
seyen  years.  In  an  action  for  not  painting, 
graining,  and  varnishing  the  interior,  and  white- 
washing and  colouring  in  the  seventh  year  : — 
Held,  that  he  must  be  taken  to  have  occupied  on 
the  terms  that,  if  he  should  continue  to  occupy 
during  the  whole  period  of  seven  years,  he  woiild 
do  those  things  which  were  by  the  agreement  to 
be  done  in  the  seventh  year ;  and  that  he  was 
therefore  liable.    lb. 

Where  a  tenant  under  lease  continues  to  hold 
after  the  expiration  of  it  as  a  tenant  at  will,  and 
assigns  to  another,  the  tenancy  of  the  assignee 
will  be  held  to  commence  at  the  day  on  which 
the  original  tenancy  commenced  under  the  lease, 
and  notice  to  quit  on  that  day  only  is  good,  not- 
withstanding the  assignee  came  in  on  a  different 
day.  Doe  d.  Castleton  v.  Samuelf  5  Esp.  173  ;  8 
B.  B.  845. 

A  person  who  held  glebe  lands  as  tenant  to 
one  incumbent,  and  continues  in  possession* 
under  his  successor  without  disturbance,  must 
be  presumed  to  hold  as  tenant  to  the  latter,  and 
cannot  be  dispossessed  without  a  notice  to  quit. 
Doe  d.  Cbates  v.  Sotnerville,  9  D.  &  B.  100 ;  6 
B.  &  C.  126  ;  5  L.  J.  (OA)  K.  B.  28. 

B.  holding  land  of  A.  for  a  term  of  years, 
underlets  part  to  C.  from  year  to  year.  At  the 
expiration  of  the  term,  B.  agrees  with  A.  to  hold 
on  from  month  to  month.  In  the  absence  of 
any  new  agreement  between  B.  and  C,  the  tenancy 


from  year  to  year  continues.  Peirte  v.  Skarr^  2 
M.  &  By.  418  ;  6  L.  J.  (0.8.)  E.  B.  159. 

A.  was  tenant  to  the  plaintiff  of  premises 
which  the  plaintiff  gave  him  notice  to  quit  on 
the  11th  of  October,  1843.  After  the  notice  was 
given,  the  defendant  agreed  to  take  a  lease  of 
the  premises  from  that  day.  Before  that  day, 
the  defendant  was,  with  the  consent  of  the 
plaintiff,  substituted  for  A.  as  tenant  during  the 
remainder  of  A.'s  term.  The  plaintiff  and  the 
defendant  could  not  agree  as  to  the  terms  of  the 
lease  to  be  granted  to  the  defendant ;  but  the 
defendant  continued  to  occupy  the  premises  for 
half  a  year  after  the  11th  of  October  : — Held, 
that  after  the  1 1th  of  October,  the  defendant  did 
not  impliedly  occupy,  subject  to  the  rent  of  the 
determined  tenancy.  Thetford  Corporation  v. 
Tyler,  8  Q.  B.  95  ;  15  L.  J.,  Q.  B.  33 ;  10  Jur.  68. 

Where  a  tenant  holds  over  after  the  deter- 
mination of  a  leese  for  years  and  pays  rent,  he 
is  "tenant  from  year  to  year :  but  such  tenancy  is 
determinable  at  the  end  of  the  first  year  by  a 
six  months'  notice  to  quit,  expiring  at  the  end  of 
the  first  year ;  and  the  same  is  trae  of  every 
other  mere  tenancy  from  year  to  year.  Doe  i 
ClarJte  v.  Smurridge,  7  Q.  B.  957  ;  14  L.  J.,  Q.  B. 
327  ;  9  Jur.  781. 

A  tenant  holding  over  after  the  expiration  of 
a  lease  for  years  may  be  taken  to  hold  upon  any 
of  the  terms  of  such  former  lease  which  are 
consistent  with  a  yearly  tenancy ;  whether  he 
does  hold  on  any  such  terms  or  not,  is  a  question 
for  the  jury  on  the  facts  proved.  Hyatt  v. 
Oriffitlui,  17  Q.  B.  505. 

Where  a  lessee,  after  the  expiration  of  his 
lease,  remains  in  possession  and  pays  rent,  it  is  a 
question  for  the  jury  upon  what  terms  his 
tenancy  continues.  Oakley  v.  Monrk,  3  H.  &  C. 
706  ;  34  L.  J.,  Ex.  137;  11  Jur.  (N.8.)  376  ;  12 
L.  T.  465 ;  13  W.  B.  721.  Affirmed,  4  H.  &  C. 
251 ;  35  L.  J.,  Ex.  87 ;  L.  B.  1  Ex.  159  ;  12 
Jur.  (N.S.)  213 ;  14  L.  T.  20  ;  14  W.  B.  406— Ex.  Ch. 

A  tenant  for  life  granted  a  lease  containing  a 
covenant  that  he  would  at  the  expiration  of  the 
term  pay  and  allow  the  lessee,  a  nurseryman,  for 
all  fruits  and  shrubs  then  on  the  premises  which 
had  been  planted  by  him.  At  the  expiration  of 
the  lease  the  lessee  continued  in  possession  and 
paid  rent,  and,  upon  the  death  of  the  tenant  for 
life,  he  paid  the  same  rent  to  the  remainderman, 
who  was  not  aware  of  the  covenant  in  the  loase : 
— Held,  no  evidence  for  the  jury  that  the  tenancy 
continued  upon  the  terms  of  the  lease,  so  as 
to    bind  the  remainderman  by  the  covenant. 

n. 


Lease  Terminable    on   Condition.]  —  A 


lease  under  the  court  for  seven  years  pending 
the  cause,  being  about  to  expire,  the  lands  were 
sold  under  the  decree,  and  the  purchaser  stated 
that  he  did  not  wish  a  new  letting,  but  that  the 
receiver  should  levy  the  accruing  i-ents  from  the 
tenants,  until  the  conveyance  to  him  should  be 
executed.  After  the  expiration  of  the  lease,  the 
tenant  continued -to  occupy,  and  the  receiver  to 
take  the  rent  as  before,  but  without  any  express 
agreement  as  to  the  new  tenancy.  Afterwards, 
the  purchaser,  by  injunction,  took  the  actual 
possession,  and  turned  the  tenant  out.  On 
motion  for  a  writ  of  restitution,  upon  the  ground 
that  a  tenancy  from  year  to  year  had  been 
created,  and  that  the  tenant  was  entitled  to  a 
notice  to  quit : — Held,  that  as  to  the  tenancy 
under  the  court,  the  cause  is  determined  by  the 
execution  of  the  conveyance  to  the  purchaser ; 
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from  Michaelmas  to  Michaelmas,  that  the  notice 
to  quit  at  Midsummer  was  W3x>ng,  and  that  the 
plaintifE  must  be  nonsuited.  Kelly  t.  Pattenany 
43  L.  J.,  C.  P.  820 ;  L.  B.  9  C.  P.  681;  80L.T. 
842. 

Damagei  BeeoTerabla  by  Landlord.] — Where 
a  tenant  holds  over  after  the  expiration  of  his 
tenancy,  and  after  he  has  had  notice  that  hia 
landlord  has  relet  the  premises  to  another  tenant, 
the  landlord  may  recover  against  him,  aa 
damages,  the  amount  he  (the  landlord)  has  been 
oblig^  to  pay  in  an  action  brought  against  him 
by  the  person  to  whom  be  bad  so  relet,  for  not 
delivering  possession  according  to  the  terms  of 
such  reletting,  together  with  his  own  and  the 
plaintifi^s  costs  of  such  action.  Bramley  v. 
Chesterttm,  2  C.  B.  (N.s.)  1144  ;  27  L.  J.,  C.  P.  23  ; 
3  Jur.  (NJ5.)  1104  ;  5  W.  R.  690. 

4.  Acceptance  of  a  New  Tenant. 

The  defendant,  who  had  occupied  under  a 
lease  which  expired  at  Lady-day,  1829,  paid  a 
quarter's  rent  on  Midsummer-day,  1829,  deductings 
something  for  repairs;  he  was  not  afterwards 
seen  on  the  premises,  but  the  rent  was  paid  at 
irregular  intervals  by  L.,  who  was  in  occupation 
for  the  ensuing  two  years : — Held,  that  it  waa 
correctly  left  to  a  jury  to  find  whether  the  lessor 
had  accepted  L.  as  a  tenant,  and  the  jury  having^ 
found  for  the  defendant,  the  court  refused  to  set 
aside  the  verdict.  Woodeoek  v.  Nuth,  8  Bing. 
170  ;  1  M.  &  Scott,  317. 

W.  and  H.,  by  agreement  in  March,  1827,. 
became  tenants  to  the  plaintifE  for  three  years, 
of  premises  occupied  by  them  as  partners,  with 
the  power  to  them  to  extend  the  term  for  seven 
years,  by  giving  the  plaintifE  a  notice  to  that 
effect  In  January,  1829,  W.  and  H.  ^ve  notice 
accordingly.  At  Midsummer,  1828,  W.  retired 
from  the  partnership,  and  in  January,  1829,  H. 
entered  into  partnership  with  S.,  and  H.  and  S. 
carried  on  the  business  under  the  firm  of  H.  k  S. 
until  1831.  The  plaintiff  gave  receipts  for  the 
rent  as  received  from  H.  after  W.  retired,  and  as 
received  from  H.  &  8.  after  S.  became  partner 
with  H.  In  February,  1829,  the  plaintifE  gave 
to  H.  a  letter  from  the  plaintiff's  attorney,  signi- 
fying  that  a  lease  might  be  made  to  H.  &  S., 
but  this  letter  was  kept  by  H.,  and  not  acted 
upon,  and  no  lease  was  prepared : — Held,  that 
the  original  tenancy  of  W.  and  H.  was  not  sur- 
rendered by  act  or  operation  of  law,  and  conse- 
quently that  W.  remained  liable  for  rent. 
Graham  v.  Wichelo,  3  Tyr.  201 ;  1  C.  &  M.  188  ; 
2  L.  J.,  Ex.  70. 

The  plaintiff  was  in  possession  of  land  under 
a  lease  granted  to  him  by  B.,  who  had  previously 
mortgaged  the  premises.  The  transferees  of  the 
mortgage  (being  cognisant  of  the  lease)  gave  the 
plaintiff  notice  of  the  mortgage,  and  reqmred  him 
to  pay  them  all  rent  due,  and  to  become  due,  in 
respect  of  the  mortgaged  premises  : — Held,  that 
this  was  evidence  whence  the  jury  might  ixifer  a 
contract  of  tenancy  for  a  year,  as  between  the 
mortgagees  and  the  plaintiff.  Brown,  v.  Storey, 
1  Man.  &  G.  117 ;  1  Scott  (N.B.)  9 ;  9  L.  J.,  C.  F. 
225  ;  4  Jur.  319. 

6.  Change  of  Terms. 

In  Time  of  Payment  of  Bent.] — If  a  tenant 
enters  in  the  middle  of  a  quarter,  and  afterwards 
pays  up  to  the  beginning  of  a  succeeding  regular 


and  that  the  tenant  over-holding,  without  special 
agreement,  held  impliedly  subject  to  the  con- 
ditions of  the  lease,  and  therefore  his  tenancy 
waa  determined  by  the  execution  of  the  convey- 
ance to  the  purchaser.  Johmton  v.  Beardon^  2 
Ir.  £q.  R.  123. 

liability  for  Payment  of  Bent.! — ^Where 

a  lease  expires,  the  tenant  continues  liable  to  the 
rent,  unless  he  delivers  up  complete  possession  of 
the  premises,  or  the  landlord  accepts  another  in 
his  room.    Harding  v.  Oretliom^  1  Esp.  67. 

Where  several  persons,  directors  of  a  trades' 
union  bank,  took  certain  premises  for  a  year, 
with  a  proviso,  that  the  landlord,  on  one  month's 
notice  before  the  expiration  thereof,  would  grant 
a  lease  of  the  premises ;  and  the  directors,  l^fore 
the  expiration  of  eleven  months,  abandoned  the 
directorship  and  their  possession ;  before  the  year 
had  expired,  negotiations  were  entered  into  for  a 
lease  for  another  year  between  the  landlord  and 
the  new  directors,  but  which  terminated  without 
any  decisive  arrangement  being  entered  into,  the 
new  directors  having  continu^  to  occupy  after 
the  expiration  of  the  year: — Held,  that  the 
original  directors  remained  liable  for  the  rent. 
ChrUtie  v.  Tancred,  7  M.  &  W.  127 ;  1  H.  &  W. 
50  ;  10  L.  J.,  Ex.  228  ;  4  Jur.  1064. 

The  defendant  agreed  by  parol  to  rent  a  house 
OS  tenant  from  year  to  year,  for  the  residue  of  a 
term,  which  was  three  years  and  three  quarters  : 
he  held  for  three  years  and  one  quarter,  and 
quitted  : — Ruled,  that  though  perhaps  he  might 
have  quitted  without  notice  at  the  end  of  three 
years,  yet  the  remaining  longer  Implied  a  con- 
tract to  pay  rent  for  the  residue  of  the  term. 
Stiuvage  v.  Bupuis,  3  Taunt.  410. 

A  party  occupied  premises  under  an  agree- 
ment for  three  years,  at  45Z.  a  year,  which 
expired  at  Midsummer,  1826.  He  did  not  then 
go  out,  nor  did  his  landlord  take  any  steps  to 
compel  him  ;  but,  at  Michaelmas  following,  gave 
him  notice  to  qait  at  Lady-day,  1827,  or  pay  the 
rent  of  501.  a  year.  He  continued  in,  but  refused 
to  pay  any  more  than  46/.  rent; — Held,  that, 
under  the  circumstances,  he  must  be  taken  to 
have  acquiesced  in  the  new  proposal,  and  was 
bound  to  pay  the  rent  of  50Z.  BohcrU  v.  Uay- 
ward,  3  Car.  ic  P.  432. 

A  lessor  suffers  the  lessee  to  hold  the  lands, 
after  the  lease  is  determined.  Equity  will  not 
compel  the  tenant  to  account  for  the  mesne 
profits,  unless  the  lessor  was  hindered  from 
entering  by  fraud,  or  some  extraordinary  acci- 
dent.   BoUon  V.  Beane^  Pre.  Ch.  516. 

Hotiea  to  Quit.]— Premises  had  been  let  by  a 
tenant  in  fee  on  a  lease  expiring  at  Midsummer, 
1866  :  at  that  date  the  defendant  was  in  occu- 
pation as  tenant  from  year  to  year  to  the  inter- 
mediate lessee,  on  a  demise  commencing  at 
Michaelmas  ;  the  tenant  in  fee  let  the  premises 
on  a  fresh  lease  to  the  plaintiff,  commencing  at 
Midsummer,  1866 :  the  defendant  continued  in 
occupation  and  paid  rent  to  the  plaintiff.  Notice 
to  quit  at  Midsummer  was  given  by  the  plaintiff 
to  the  defendant,  who  refused  to  leave  the  pre- 
mises. The  plaintiff  having  sued  in  ejectment : 
— Held,  that  the  plaintiff  having  allowed  the 
defendant  to  hold  over,  and  having  received  rent 
as  from  year  to  year  without  explanation  or 
stipulation,  the  inference  was  that  there  had 
been  a  tacit  agreement  that  the  defendant 
should  hold  from  year  to  year  according  to  the 
terms   of  his  former  tenancy,  that  is  to  say, 
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quarter,  from  which  time  he  pays  half-yearly, 
his  tenancy  commences  from  thai  regular  quarter- 
day  to  which  he  paid  up.  Doe  d.  Holcomh  v. 
Johmon,  6  Esp.  10 ;  9  B.  R.  800. 

In  Mode  of  Payment  of  Bent] — Where  there 
was  a  letting  by  two  tenants  in  common  at  an 
entire  rent,  and  one  of  them  afterwards  gave 
notice  to  the  tenant  to  pay  a  moiety  of  the  rent 
to  him : — ^Held,  that  it  was  a  question  for  the 
jury,  whether  there  was  a  new  contract,  or  only 
an  alteration  in  the  mode  of  receiving  Uie  rent. 
Powii  V.  Smith,  1  D.  &  B.  490  ;  5  B.  &  Aid.  860  ; 
24  B.  B.  587.  And  see  Harrison  v.  Bamby, 
5  Term  Bep.  246 ;  2  B.  B.  584. 

In  Amonnt  of  Bent.] — By  increasing  the 
amount  of  rent  payable  oy  a  tenant  from  year 
to  year,  a  new  tenancy  is  not  necessarily  created. 
Doe  d.  Monek  v.  Geekie,  5  Q.  B.  841 ;  1  Car.  &  K. 
307  ;  13  L.  J.,  Q.  B.  239  ;  8  Jur.  360. 

During  a  tenancy  from  year  to  year,  at  a  given 
rent,  the  rent  was  raised  at  the  termination  of 
one  of  the  years,  by  consent  of  the  landlord  and 
tenant : — Held,  that,  if  this  created  a  new  con- 
ti-act,  it  must  be  a  contract  to  hold  on  the  old 
terms;  and  that  a  contract  for  a  tenancy  for 
two  years  certain  from  the  time  of  raising  the 
rent  could  not  be  inferred  in  default  of  additional 
evidence,  even  on  the  assumption  that  an  original 
contract  for  a  tenancy  from  year  to  year  creates 
a  tenancy  for  two  years  certain.    Ih, 

An  increase  of  the  rent  payable  by  a  yearly 
tenant,  by  an  arrangement  during  a  year  of  the 
tenancy,  does  not  per  se  operate  to  put  an  end 
to  the  old  tenancy  and  create  a  new  one, 
Inchiquin  (^Lord)  v.  Lyons,  20  L.  B.,  Jr.  474 — 
€.  A. 

If  there  is  a  written  agreement  between  land- 
lord and  tenant,  that  for  certain  premises  the 
tenant  shall  pay  1702.  a  year,  and  afterwards  an 
arrangement  is  made  by  parol  that  30Z.  a  year 
shall  be  allowed  out  of  it,  because  the  lan<Uord 
is  to  occupy  a  certain  part  for  a  time,  such  parol 
arrangement  does  not  vary  the  agreement  so  as 
to  reduce  the  rent  payable  under  it,  and  there- 
fore an  idlegation  is  correct  which  states  it  to  be 
170Z.    Hilton  v.  6hodhind,  2  Car.  &  F.  691. 

After  Expiration  of  Leate.] — ^A  tenant  occupied 
land  at  the  expiration  of  a  lease,  with  the  assent 
of  the  lessor,  a  parson ;  on  the  determination  of 
his  title,  he  continued  to  be  tenant  to  his  successor : 
— Held,  that  he  was  tenant  under  the  terms  of 
the  original  lease.  Hutton  v.  Warren,  2  Gale,  71 ; 
1  M.  &  W.  466 ;  1  Tyr.  &  O.  646 ;  6  L.  J.,  Ex. 
234. 

Bnb-loate  firom  Tear  to  Tear—- Expiry  of  Leate 
— ^Loiioe  holding  for  Lom  than  Year.] — ^Where 
a  yearly  tenancy  has  subsisted  between  a  tenant 
for  years  and  his  under-tenant,  it  is  no  legal  objec- 
tion to  the  continuance  of  that  tenancy,  that  the 
term  of  the  tenant  for  years  has  run  out,  and  that 
he  continues  to  hold  of  the  superior  laJidlord  as 
tenant  from  time  to  time,  for  a  shorter  period 
than  a  year.  If  the  under-tenant  continues  to 
occupy  without  any  new  agreement  he  will  be 
taken  to  have  occupied  as  a  yearly  tenant. 
Pearce  v.  Shard,  6  L.  J.  (o^.)  K.  B.  354. 

Other  Ckangoi.] — ^Where  there  is  a  demise 
from  year  to  year,  so  long  as  the  parties  shall 
please,  and  a  new  tenant  takes  possession,  whose 
occupation  as  tenant  the  then  reversioner  omits 


to  determine  by  a  notice  to  quit,  the  pleadings 
may  allege  a  new  relation  of  landlord  and  tenant, 
on  the  original  terms  between  the  reversioner 
and  the  occupier.  Ducktoorth  v.  Simpson,  1  C. 
M.  &  B.  834  ;  6  Tyr.  344 ;  1  Gale,  38  ;  4  L.  J., 
Ex.  104. 

A.  demised  to  B.  certain  lands  and  premises 
for  one  year  certain,  and  then  from  year  to  year 
so  long  as  the  parties  should  think  proper,  with 
power  to  determine  it  on  giving  notice  to  quit ; 
and  the  lease  contained  various  terms  and  con- 
ditions as  to  the  management  of  the  lands  and 
repairing  the  buildings.  The  lessee  died,  and 
his  executors  entered  into  the  occupation  of  the 
premises,  and  continued  to  occupy,  and  paid 
rent : — Held,  that  they  were  chargeable  in  their 
personal  chiuucter  upon  the  terms  contained  in 
the  original  demise ;  their  continuing  to  occupy, 
and  the  landlord  abstaining  from  giving  notice 
to  quit,  raising  an  implied  promise  on  their  part 
to  abide  b^  the  terms  of  the  original  contract.  I  b. 
But  see  Jackson  v.  Mc Master,  28  L.  B.,  Ir.  176. 

A.  granted  an  annuity  to  B.  out  of  lands,  with 
the  usual  powers  of  distress  and  entry,  if  the 
annuity  should  fall  in  arrear.  A.  afterwanls 
granted  a  lease  for  years  to  the  defendant.  The 
annuity  having  fallen  into  arrear,  B.  distrained 
on  the  defendant,  and  informed  him  that  he  had 
a  charge  upon  the  premises  imder  lease  to  him. 
The  defenaant  thereupon  signed  an  agreement 
^*  to  attorn  and  become  tenant  to  B.,"  and  paid 
him  rent : — ^Held,  that  this  created  a  new  tenancy 
from  year  to  year  between  B.  and  the  defendant, 
determinable  on  the  payment  of  the  arrears  of 
the  annuity,  upon  which  the  defendant's  lease 
for  years  would  revive.  Doe  d.  Chawner  v. 
Boulter,lIf. &.F.eoO;  6A.&E.675;  W.W.&D. 
333  ;  6  L.  J.,  K.  B.  179. 

A  declaration  stated  that  the  defendant  held 
lands  under  a  lease  from  £.  on  certain  terms, 
which  were  set  forth ;  that  the  reversion  came 
to  the  plaintiff  ;  and  that  the  defendant,  in  con- 
sideration of  an  alteration  of  the  rent,  promised 
to  hold  of  the  plaintiff  on  the  same  terms  in  all 
other  respects ;  but  that  the  defendant  broke 
the  terms.  The  plaintiff  not  having  proved  an 
express  contract  to  hold  of  the  defendant  on  the 
old  terms  : — ^Held,  that  he  could  not  rely  upon 
an  implied  contract  arising  from  the  old  lease 
without  putting  it  in  evidence,  and  that  the  old 
lease  could  not  be  used  as  such  evidence  unless 
properly  stamped.  Wallis  v.  Broadbent,  4  A.  &  £. 
877  ;  2  H.  &  W.  41 ;  6  L.  J.,  K.  B.  269. 

A.,  B.  and  C.  (C.  being  an  unmarried  woman), 
entered  into  an  agreement,  dated  25th  December, 

1834,  to  take  a  house  of  the  plaintiff  for  seven 
years  at  an  annual  rent,  payable  quarterly,  under 
which  they  entered.  In  September,  1835,  C. 
married ;  in  December,  A.  became  a  bankrupt. 
In  an  action  by  the  plaintiff  against  A.,  B.,  C. 
and  C.'s  husband,  for  two  years'  rent,  claimed  to 
be  due  under  the  demise  contained  in  the  agree- 
ment, the  defendants  proved  payment,  by  A.'8 
assignees,  of  the  quarter  s  rent  due  at  Michaelmas, 

1835,  and  an  admission  by  the  plaintiff  of  the 
receipt  of  the  two  previous  quarters'  rent,  but  it 
was  not  shewn  when,  or  by  whom,  these  latter 
payments  were  made  : — ^Held,  that  this  was  not 
evidence  from  which  a  new  yearly  tenancy,  on 
the  terms  of  the  agreement,  could  be  inferred,  so 
as  to  charge  all  the  defendants,  inasmuch  as  it 
was  not  shewn  that  the  payments  were  made 
before  C.'s  marriage,  or  with  her  assent  after  her 
marriage.  Doidge  v.  Bowers,  2  M,  k  W.  365 ; 
M.  &  H.  170 ;  6  L.  J.,  Ex.  132. 
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6.  Terms  Incident  to  Holding. 

0«aenlly.] — When  a  party  enters  into  poeses- 
flion  of  a  farm,  and  pays  rent  under  an  agree- 
ment for  a  lease,  containing  diyezs  ooyenants  to 
cultiyate,  pay  rent,  &c.,  he  is  bound  by  all  the 
covenants  in  the  agreement  applicable  to  a 
tenancy  from  year  to  year,  and  therefore  where 
the  agreement  stipulated  for  the  lease  to  con- 
tain a  condition  for  re-entry  if  the  tenant  should 
grow  two  suocessiye  crops  of  white  com  without 
fallow,  he  might  be  ejected  without  notice  if  he 
committed  a  breach  of  this  covenant.  Dae  d. 
Thompson  v.  Ameyj  4  P.  &  D.  177 ;  12  A.  ft  E. 
476. 

A  covenant  in  a  lease  for  years,  ending  at 
Michaelmas,  that  the  tenant  shall  and  may 
retain  and  sow  forty  acres  of  wheat  on  the  arable 
land  demised  (consisting  of  213  acres)  at  the 
seed-time  next  after  the  end  of  the  term,  and 
leave  the  standing  thereof  till  the  harvest  then 
next  following  rent-free,  with  the  use  of  the 
premises  for  threshing,  ftc,  till  a  day  named,  is 
a  term  which  may  be  made  incident  to  a  tenancy 
from  year  to  year.  Hyatt  v.  Oriffiths,  17  Q.  B. 
505. 

The  rule  that  a  tenant  holding  over,  after  the 
expiration  of  his  lease,  without  entering  into  a 
new  contract,  continues  to  hold,  upon  the  terms 
of  the  lease,  so  far  as  they  are  applicable  to  a 
tenancy  from  year  to  year,  applies  to  a  proviso 
for  re-entry  for  nonpayment  of  the  rent.  iTiomas 
V.  Packer,  1  H.  &  N.  669  ;  26  L.  J.,  Ex.  207  ;  3 
Jur.  (N.S.)  143  ;  5  W.  K.  316. 

A  term  contained  in  a  demise  for  a  period 
exceeding  three  years  to  keep  open  a  shop,  and 
use  the  l^st  endeavours  to  promote  the  trade  of 
it,  is  a  term  applicable  to  a  tenancy  from  year 
to  year.    Sanders  v.  Karruill,  1  F.  &  F.  356. 

An  agreement  for  a  lease  contained  a  stipula- 
tion that  the  tenancy  should  continue  until  after 
two  years*  notice  to  quit  had  been  given.  The 
tenant  occupied  the  farm,  paid  rent  for  some 
years,  but  no  lease  was  executed : — Held,  that  it 
could  not  be  implied  that  the  stipulation  as  to 
the  two  years*  notice  to  quit  was  one  of  the 
terms  under  which  the  tenant  held.  Tooker  v. 
SmUh,  1  H.  &  N.  732. 

An  agreement  that  an  outgoing  tenant  shall 
be  paid  for  tillages  on  the  expiration  of  his 
tenancy  is  not  inconsistent  with  the  terms  of  a 
tenancy  from  year  to  year.  BroeJdin^on  v. 
Saunders,  13  W.  B.  46. 


To  Deliyer  up  in  Bepair.] — See  infra, 


M.  3,  h. 


7.  Otheb  Mattebs  Belatinq  to. 

Landlord  must  have  Legal  Estate.]  —  No 
tenancy  can  be  implied  under  a  party  who  has 
not  the  legal  estate.  Morgell  v.  Paul,  2  M.  &  By. 
303 ;  6  L.  J.  (0.8.)  E.  B.  290. 

Acknowledgment  of  Tenaney.]  —  Where  one 
who  had  built  a  cottage  on  the  waste  had,  on 
three  occasions,  paid  £{.  as  rent  to  the  person 
who  had  bought  the  adjoining  old  inclosure: 
— ^Held,  that  it  was  a  proper  question  for  a  jury 
whether  there  had  been  an  acknowledgment  of 
tenancy.  Doe  d.  Jackson  v.  Wilkinson,  5  D.  ft  B. 
273 ;  3  B.  &  C.  413. 

T.  holding  pictures  of  P/s  as  a  security  for  an 
alleged  debt,  hired  rooms  of  the  pbdntiil  in  which 


to  deposit  them.  P.  having  died,  his  adminis- 
trators contested  T.^s  claim  by  a  suit  in  chancery. 
Pending  the  suit,  in  order  to  prevent  the  pic- 
tures from  being  distrained,  they  petitioned  the 
court  to  satisfy  the  plaintiffs  rent  out  of  certain 
funds  paid  into  court  in  the  course  of  the  cause. 
T.*8  claim  having  been  disallowed  by  the  court, 
the  pictures  were  ordered  to  be  delivered  to  the 
administrators,  who,  in  order  to  obtain  them, 
paid  rent  to  the  time  of  delivery : — Held,  that 
these  circumstances  did  not  constitute  the 
defendants  tenants  to  the  plaintifE.  Strahan  v. 
SmUh,  4  Bing.  91  ;  12  Moore,  289 ;  6  L.  J.  (0.8.) 
C.  P.  95. 

The  defendant  hired  of  the  plaintiff  apart- 
ments in  his  dwelling-house  at  a  fixed  rent,  pay- 
able half-yearly,  and  entered  into  possession  at 
Michaelmas,  1822.  At  Lady-day,  1823,  he  paid 
one  half-year's  rent,  and  at  the  Midsummer  fol- 
lowing gave  up  possession  without  having  given 
any  notice  to  quit ;  but  at  Michaelmas,  in  the 
same  year,  he  paid  another  half-year's  rent.  At 
Lady-day,  1824,  the  plaintiff  demanded  a  third 
half-year's  rent,  which  the  defendant  refused  to 
pay  : — Held,  that  a  tenancy  from  year  to  year 
could  not  be  inferred  from  these  facts.  Wilson 
V.  Abbott,  4  D.  ft  B.  693 ;  3  B.  &  C.  88  ;  3  L.  J. 
(0.8.)  K.  B.  215. 

DemiM  by  Tenant  tnm  Tear  to  Tear  to  Hold 
from  Year  to  Year.] — ^A  demise  by  a  tenant  from 
year  to  year  to  another,  also  to  hold  from  year  to 
year,  is  in  legal  operation  a  demise  from  year  to 
year  during  the  continuance  of  the  original 
demise  to  the  intermediate  landlord,  and  is  pro- 
perly so  described  in  pleading,  although  at  the 
time  of  making  the  contract  no  suchquidification 
is  mentioned.  Pike  v.  Eyre,  9  B.  &  G.  909  ;  4 
M.  &  By.  661 ;  8  L.  J.  (0.8.)  E.  B.  69. 

Determination  of  Tenaney.]  —  The  nonpay- 
ment of  rent  for  the  space  of  sixteen  years,  and 
no  demand  being  proved  to  have  been  made,  is 
of  itself  sufficient  evidence  to  presume  the  deter- 
mination of  a  tenancy  from  year  to  year.  J^gg 
V.  Wyatt,  1  Am.  327  ;  2  Jur.  892. 

A  tenancy  from  year  to  year,  so  long  as  both 
parties  please,  is  determinable  at  the  end  of  the 
first  as  well  as  of  any  subsequent  year,  unless  in 
creating  such  tenancy  the  parties  use  words 
shewing  that  they  contemplate  a  tenancy  for 
two  years  at  least.  Doe  d.  Clarke  v.  Stuarridge, 
7  Q.  B.  957  ;  14  L.  J.,  Q.  B.  327 ;  9  Jur.  781. 

Premises  were  demised  under  a  written  agree- 
ment, dated  4th  August,  1845,  "  the  tenancy  to 
be  from  year  to  year  from  Michaelmas  next,"  at 
the  rent  of  55/.  payable  half-yearly,  "  except  the 
last  half-year,  which  portion  of  rent  shall  be  paid 
on  or  before  the  1st  August  in  that  year,  and  to 
be  deemed  then  due  for  all  legal  remedies  for 
recovering  rent  in  arrear."  The  tenant  "to 
allow  the  landlord  or  incoming  tenant,  in  the 
last  year,  to  enter  on  1st  May  to  make  fallows 
and  carry  out  the  manure,"  for  which  compensa- 
tion was  to  be  paid.  The  tenant  to  have  "  the 
use  of  the  bams  for  stacking  and  threshing  the 
crops  of  the  last  year  till  the  1st  day  of  May 
after  the  tenancy  "  : — Held,  that  these  stipula- 
tions did  not  necessarily  import  that  the  tenancy 
was  to  be  extended  beyond  the  firat  year  ;  conse- 
quently, that  the  tenancy  was  determined  by  a 
notice,  dated  24th  March,  1846,  to  quit  at 
Michaelmas  that  year.  Doe  d.  Plumer  v.  ydinby, 
10  Q.  Bt  473  ;  16  L.  J.,  Q.  B.  303  ;  11  Jur.  308. 

A  tenancy  from  year  to  year  is  to  be  considered 
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as  reoommencing  eTery  year.     Tomkifut  t.  Xato- 
reme,  8  Car.  &  P.  729. 


Of  0l6b«  Land.]— A  tenancy  from  year 


to  year  of  glebe  land  is  determined  by  the  death 
of  the  incumbent.  Doe  d.  Kerhy  v.  Carter^ 
K.  k  M.  237. 

Death  of  Tenant— Ho  Peri onal  BeprosontatiYO 
— Btatnta  of  Limitationi.] — ^After  the  death  of  a 
tenant  from  year  to  year,  his  son  remained  in 

Eossession  and  paid  rent,  and  was  treated  by  tlie 
mdloid  as  tenant  of  the  premises  for  more  than 
twenty  years  from  his  father's  death.  No  per- 
soncd  representative  of  the  father  was  appointed  : 
— ^Held,  that  the  tenancy  from  year  to  year 
vested  in  the  father  was  extinguished.  Jaokion 
V.  McMoMter,  28  L.  R.,  Ir.  176— C.  A. 

Liability  of  Tenant  under  Instmment  not 
amounting  to  present  Lease.] — ^A  tenant  who  had 
been  let  into  possession  under  an  instrument, 
which  did  not  amount  to  a  present  lease,  and 
had  paid  rent  under  the  agreement,  was  held 
liable  for  the  mismanagement  of  the  farm,  under 
a  count  stating  the  premises  to  have  been 
demised  to  him.    Temp^  v.  Hawlifig^  13  East,  18. 

Interest  of  Personal  SepreseatatiYes  of 
Tenant.] — In  a  case  of  tenancy  from  year  to 
year,  the  personal  representatives  of  the  tenant 
have  the  same  interest  in  the  land  which  he  had. 
James  v.  Dean,  15  Yes.  241 ;  8  R.  B.  178. 


O.  TENANCIES    FOR    SMALLER    TERMS. 

1.  At  Will. 
a.  What  is. 

Ctaaerally.] — ^A  person  who  lives  in  a  house 
rent-free  by  the  sufferance  of  the  owner,  is  a 
tenant  at  will.  Bex  t.  Collett,  R.  k,  R.  498.  8.  P., 
Bex  V.  Johliwfy  R.  &  R.  525. 

A  minister  of  a  dissenting  congregation  placed 
in  the  possession  of  a  chapel  and  a  dwelling-house 
by  certain  persons,  in  whom  the  legal  estate  was 
vested,  in  trust  to  permit  and  suffer  the  chapel  to 
be  used  for  the  purpose  of  religious  worship,  is  a 
mere  tenant  at  will  to  those  trustees;  and  his 
tenancy  is  determined  instanter  by  a  demand  of 
possession.  He  is  not  entitled  de  jure  before  the 
determination  of  his  tenancy  to  have  a  reason- 
able time  for  the  removal  of  his  furniture.  Doe 
d.  Mcholl  V.  M'Kaeg,  10  B.  &  C.  721.  8.  P., 
Doe  d.  Jones  t.  Jones,  10  B.  k  0.  718 ;  8  L.  J. 
(0.8.)  K.  B.  310. 

The  words  "  I  give  you  a  close  to  enjoy  as  long 
as  I  please,  and  to  take  again  when  I  please,  and 
you  shall  pay  nothing  for  it,"  create  a  tenancy 
at  will.    Rex  v.  FUlow^ley,  1  Term  Rep.  458. 

If  an  agreement  is  made  to  let  premises  so  long 
as  both  parties  like,  and  reserving  a  compensa- 
tion, accruing  de  die  in  diem,  and  not  referable 
to  a  year,  or  any  aliquot  part  of  a  year,  it  does 
not  create  a  holding  from  year  to  year,  but  a 
tenancy  at  will  strictly  so  called.  And  though 
the  tenant  has  expended  money  on  the  improve- 
ment of  the  premises,  that  does  not  give  him  a 
right  to  hold  them  until  he  is  indemnified. 
Rwhardson  v.  Langridge,  4  Taunt.  128  ;  13  R.  R. 
670. 

A  party  who  enters  into  the  possession  of  pre- 
mises under  a  paper  signed  by  the  o^^'ner,  under- 


taking to  execute  to  him  a  lease  of  them,  is  a 
tenant  at  will  until  he  pays  rent  for  the  premises 
for  either  a  year  or  some  portion  of  time  having 
reference  to  a  year ;  after  which  he  becomes  a 
tenant  from  year  to  year.  Braythvoayte  v. 
Hitcheoeh,  10  M.  k  W.  494  ;  12  L.  J.,  Ex.  38  ;  6 
Jur.  976. 

But  a  mere  payment  of  rent,  without  having 
reference  to  a  year  or  some  aliquot  part  of  a  year, 
is  not  sufScient    lb. 

Proviso  in  a  deed :  A.  agrees  to  become  tenant 
to  C.  and  D.  of  the  premises,  '*  at  their  wiU  and 
pleasure,  at  and  after  the  rate  of  25Z.  is.  per 
annum  payable  quarterly."  A.  remained  in  pos- 
session under  this  agreement  for  two  years,  and 
paid  a  year's  rent,  after  which  C.  and  D.  dis- 
trained for  four  quarters*  rent : — Held,  that  A. 
was  tenant  at  will,  and  not  from  year  to  year. 
Doe  d.  Bastow  t.  Gtx^  11  Q.  B.  122  ;  17  L.  J., 
Q.  B.  3. 

A   mere  permission   to  occupy  constitutes  a 

tenancy  at  wilL    Doe  d.  Hull  v.  Wood,  14  M.  k, 

I  W.  682  ;  15  L.  J.,  Ex.  41 ;  9  Jur.  1060.    And  sec 

Pollen  or  Pollon  v.  Brexoer,  7  C.  B.  (HA)  371 ; 

6  Jur.  (N.S.)  509. 

The  possession  of  a  tenant  at  will  is  the  posses-^ 
sion  of  the  lessor.  Denn  d.  IVarren  v.  I'earH- 
side,  1  Wils.  176. 

Under  Void  Lease.] — If  a  man  enter  under  a 
void  lease,  and  pays  rent,  he  is  not  a  disseisor, 
but  a  tenant  at  wilL  Denn  d.  Warren  t.  Feam- 
side,  1  Wils.  176. 

A  parol  agreement  to  lease  lands  for  four  years 
only  creates  a  tenancy  at  will.  OoodtitU  d^ 
Gallatoay  y.  Herbert,  4  Term  Rep.  680. 

And  see  ante,  coL  884. 

Under  Parol  Oiaat  of  Proehold  Interest.] — ^An. 
interest  of  freehold  or  quasi  freehold  character 
cannot  be  created  by  parol  or  by  mere  written, 
agreement.  A  party  holding  under  such  an 
agreement  is  a  tenant-at-will,  and  removable  by 
ejectment,  without  prejudice  to  his  equitable 
rights.  Dossee  v.  Hast  India  Co,,  1  L.  T.  345 ; 
8  W.  R.  245. 

S.  haying  for  some  years  held  a  piece  of 
ground  under  the  East  India  Company,  which 
they  proposed  to  take  for  the  purpose  of  public 
improvement,  a  negotiation  took  place  for  8.. 
surrendering  the  land  and  re-aoquiring  it  on 
condition  of  giving  up  possession  on  one  month's 
notice.  At  the  time  of  proposing  the  surrender,  S. 
believed  the  improvement  in  question  was  a  new 
road  which  would  greatly  benefit  his  adjacent  pro- 
perty, and  such  was  also  at  first  the  intention  of 
the  company.  Seemingly,  however,  the  company 
varied  the  nature  of  the  improyement  ultimately 
contemplated.  S.  afterwards,  witi^out  any  definite- 
notice  of  the  improvement,  surrender^  the  land 
and  executed  an  agp'eement  reciting  the  trans- 
action and  referring  generally  to  the  improvement 
as  "a  public  improvement,"  without  further 
describing  it,  and  agreeing  to  quit  at  a  month's- 
notice  : — Held,  that  the  company  were  entitled 
at  law  to  bring  an  ejectment  for  the  land  after  a 
month's  notice,  and  that  S.  had  no  defence ;  but 
that  his  remedy,  if  any,  was  in  equity.    lb. 

Whether  constitated  by  Attornment  Clanie  iiL. 
Mortgage.] — ^A  member  of  a  building  society 
borrowed  7,bO0l.  from  the  society,  which  was  to 
be  repaid  in  a  series  of  monthly  instalments  of 
711,  I7s,  Gd,  each,  including  interest  at  7  per- 
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cent.  The  instalments  were  payable  at  the 
monthly  meetings  of  the  society,  and,  if  the 
member  neglected  to  pay  them  when  due,  he 
became  liable  to  a  fine  at  the  rate  of  5  per  cent, 
per  month  on  the  total  amount  in  arrear  and 
unpaid  at  each  meeting.  To  secure  the  loan  he 
executed  to  the  trustees  of  the  society  a  mortgage 
of  real  estate.  The  deed  contained  a  proviso 
that  if  the  member  should  fail  for  three  monthly 
meetings  to  pay  his  subscription,  interest,  tines. 
or  other  moneys,  or  to  observe  the  regulations  of 
the  societ3%  or  in  the  event  of  his  becoming 
bankrupt,  the  mortgagees  might. enter  into  pos- 
session or  receipt  of  the  rents  of  the  mortgaged 
property.  And  "for  the  better  securing  the 
payments  which  by  the  rules  of  the  society  ought 
to  be  made  by  the  mortgagor,*'  it  was  agreed 
that,  if  the  mortgagees  should  at  any  time  become 
entitled  to  enter  into  possession  or  receipt  of  the 
rents,  and  the  mortgagor  should  then  or  after- 
wards be  in  the  occupation  of  the  whole  or  part 
of  the  property,  he  should  during  such  occupation 
be  tenant  thereof  from  month  to  month  to  the 
mortgagees,  at  a  monthly  rent  equal  in  amount 
to  the  moneys  which  ought  to  be  paid  monthly 
by  the  mortgagor  from  time  to  time  for  subscrip- 
tions, interest,  fines,  and  other  moneys  under  the 
rules,  and  that  the  tenancy  should  commence  on 
the  day  up  to  which  he  should  have  fully  paid 
all  and  every  part  of  such  subscriptions',  interest, 
fines,  and  other  moneys,  and  the  rent  for  the 
period  intervening  between  the  commencement 
of  the  tenancy  and  the  day  on  which  the  trustee 
should  be  entitled  to  enter  into  possession  or 
receipt  of  rents  should  be  payable  and  paid  on 
that  day,  and  the  monthly  rent  due  upon  and 
subsequently  to  that  day  should  become  due 
monthly  in  advance,  and  be  (myable  at  the 
monthly  meetings,  the  first  payment  of  rent 
becoming  due  on  the  day  on  which  the  mort- 
gagees should  first  become  entitled  to  enter  into 
possession.  Power  was  given  to  the  mortgagees 
to  determine  the  tenancy  by  fourteen  days' 
notice.  The  deed  was  not  executed  by  the 
mortgagees,  nor  was  it  registered  under  the  BiUs 
of  Sale  Act.  The  mortgagor  committed  default 
in  his.  payments,  and  was  afterwards  adjudicated 
a  bankrupt : — Held,  that  the  .tenancy  under  the 
attornment  clause  was  not  made  by  s.  I  of  the 
Statute  of  Frauds  a  tenancy  at  wilL  Voi^ey, 
Ex  parte.  Knight,  In,  re,  52  L.  J.,  Ch.  121  ;  21 
Ch.  D.  442 ;  47  L.  T.  362 ;  31  W.  R.  19— C.  A. 

Pending  Contract  for  Bale.] — 8e£  case^t,  cola. 
881-884.; 

Hotioe  to  Qiiit.1 — Where  a  party  was  let  into 
possession  of  land  under  an  agreement  of  pur- 
chase, he  paying  interest  after  the  rate  of  6  per 
cent,  per  annum  on  the  purchase-money,  until 
the  completion  of  the  purchase,  which  was  to  be 
in  three  months ;  ana  the  purchase  not  being 
then  completed,  he  continued  in  possession  on 
the  same  terms: — Held,  that  this  was  only  a 
tenancy  at  will,  which  .might  be  determined 
without  notice  to  quit..  Doe  d.  Tomes  v. 
Chamherlaine,  5  M.  &  W.  14  ;  9  L.  J.,  Ex.  38. 

Ceetui  que  Trust.] — The  doctrine,  that  a  cestui 
que  trust  who  is  in  possession  of  the  estate  by  the 
consent  or  acquiescence  of  the  trustee  must  be 
regarded  as  his  tenant  at.  will,  only  applies 
where  the  cestui  que  trust  is  the  actual  occupant ; 
where  he  is  merely  allowed  to  receive  the  rents, 
or  otherwise  de^  with  the  estate  in  the  hands  of 

VOL.  vni. 


occupying  tenants,  he  is  merely  the  agent  of  the 
trustees.  Afellinff.y,  Leak,  16  G.  R.  652  :  3  C.  L.  R« 
1017;  24  L.  J.,  C.  P.  18.7;  1  Jur.  (N.S.)  759; 
3  W.  R.  595. 

The  management  of  an  estate  was  intrusted  by 
the  trustees  "(In  fee)  to  the  cestui  que  trust  (for 
life)  OS  beneficial  owner  ;  and  the  latter,  having 
never  been  in  actual  occupation,  let  0.  into  pos- 
session, who  occupied  during  the  life  of  the  cestui 
que  trust,  for  more  than  twenty  years,  without 
paying  rent  or  acknowledging  title  : — Held,  that 
a  tenancy  at  will  had  not  been  created  between 
the  cestui  que  trust  and  the  trustees,  and  that  C. 
had  therefore  acquired  a  good  title,  by  adverse 
possession  under  3  &  4  Wilt  4,  c.  27'.    Ih. 

Presumption  of.] — By  indenture  of  lease  of  the 
26th  of  June,  1810,  between  A.  of  the  one  part, 
and  B.  of  the  other  part,  after  reciting  a  former 
lease,  dated  27th  of  July,  1801,  made  between 
W.  S.  of  the  one  part,  and  A.  of  the  other  part, 
whereby  one  undivided  moiety  of  certain  lands, 
and  two  undivided  moieties  of  other  lands,  con- 
taining eighty  acres,  were  demised  by  W.  and 
M.  S.  to  A.,  for  the  term  of  forty  years,  the 
whole  of  the  lands,  containing  eighty  acres,  and 
the  moiety  of  the  other  lands,  were  demised  by 
A.  to  B.  for  the  remainder  of  the  term  of  forty 
years,  except  the  last  ten  days.  A.  died  in  1813, 
leaving  the  plaintiff  his  real  and  personal  repre- 
sentative, and  B.  died  in  1818,  leaving  the 
defendant  his  personal  representative,  who  con- 
tinued to  occupy  the  lands  demised  until  the 
time  of  the  triaL  The  rent  was  regularly  paid 
by  B.  and  the  defendant  to  A.  and  the  plaintiff 
up,  to  Lady-day,  1841,  when  the  lease  expired, 
and  in  December,  1841,  the  defendant  paia  rent 
fur  the  whole  of  the  eighty  acres  to  M.  S.  The 
defendant  went  into  evidence  to  shew  that 
neither  A.  nor  the  plaintiff  had,  in  fact,  any  title 
to  the  undivided  third  part  of  the  eighty  acres, 
but  that  the  whole  was  in  M.  S.  :— Held,  that,  at 
all  events,  the  lease  of'  1810  established  a  prim& 
facie  case  of  title  in  the  plaintiff,  which  the 
defendant  must  rebut  by  his  evidence ;  and  that 
the  plaintiff  had  a  right  to  treat  the  defendant 
as  a  tenant  at  sufferance  of  the  undivided  thirtl 
part  of  ttie  eighty  acres,  and  to  sue  him  f9r  the 
use  and  occupation  thereof  after  the  expiration 
of  the  lease.  Bayley  v.  Bradley,  5  C.  B.  396 ; 
16  L.  J.,  C.  P.  206. 

Statute  of  Limitationa— Waiyer.]— W.  H.  died 
intestate  in  1798,  seised  of  a  house  and  latid, 
leaving  a  widow  and  an  only  son  (by  her),  J., 
fifteen  years  old.  The  widow  continued  to  reside 
on  the  property,  and  about  a  year  after  the 
death  of  W.  H.  married  the  defendant,  and 
resided  with  .him  on  the  premises;  J.  also 
remaining  with  him  till  1805,  when  he  went 
away,  but  occasionally  returned  for  about  a 
fortnight  at  a  time  till  1842.  About  that  time 
the  defendant  applied  to  the  lessor  of  the  plaintiff 
to  advance  lOOf.  on  mortgage  of  the  property, 
and  on  that  occasion  the  title-deeds  being  pro- 
duced, the  solicitor  stated  that  it  was  necessary 
that  J.,  being  the  heir-at-law  of  W.  H.,  should 
execute  the  conveyance.  The  defendant  accord- 
ingly brought  J.,  who  executed  the  mortgage  and 
signed  the .  receipt  for  the  100/.,  which  was 
received  by  the  defendant: — Held}  that  a  jury 
might  well  presume  on  the  state  of  facts,  that 
the  defendant  was  tenant  at  will  to  J.,  and  that 
the  defendant  by  his  conduct  had  waived  all 
right  to  set  up  the  Statute  of  Limitations,  3  &.  4 
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Will.  4,  c.  27,  to  defeat  the  right  of  entry  of  J. 
J)oe  d.  Grores  v.  Groves,  10  Q.  B.  486  ;  16  L.  J., 
Q.  B.  297;  llJur.  558. 

b.  How  Determined. 

Feoftaieiit  and  JAtwj  of  Beidii.] — A  feoffment, 
with  lively  of  seisin  made  on  the  land,  determines 
a  tenancy  at  will,  though  the  tenant  is  not  present, 
nor  assenting  to  the  feoffment ;  and  the  feoffee 
may  maintain  trespass  against  the  tenant  at  will 
who  has  been  entered  on  his  possession.  Ball  y. 
Ctdlivivre,  2  C.  M.  &  R.  120  ;  1  Gale,  96  ;  6  Tyr. 
753  ;  4  L.  J.,  Ex.  137. 

Demand  of  PotfOMlon.]  —  A  letter  from  the  , 
attorney  of  a  lessor  to  the  attorney  of  a  tenant 
at  will,  stating  that,  unless  the  tenant  paid  the 
lessor  what  he  owed  him,  he  would,  without  delay, 
take  measures  for  recovering  possession  of  the 
property,  is  a  sufficient  indication  of  the  lessor's 
will  to  put  an  end  to  the  tenancy,  and  equivalent 
to  a  demand  of  possession  previously  to  the  com- 
mencement of  the  action.  Doe  d.  Pn^e  v.  Price, 
2  M.  &  Scott,  464  ;  9  Bing.  356. 

A.  lessor  at  will,  B.  lessee  at  will,  C.  under- 
lessee  at  will ;  a  demand  of  the  possession,  made 
upon  the  premises  from  the  wife  of  C.  is  sufficient 
to  entitle  A.  to  maintain  ejectment.  Boe  d. 
Blair  v.  Street,  4  N.  &  M.  42  ;  2  A.  &  E.  329  ;  4 
li.  J.,  K.  B.  67. 

A  party,  who  defends  in  ejectment  as  landlord 
as  to  W.,  and  as  tenant  as  to  B.,  cannot  take 
advantage  of  a  defect  in  the  service  of  a  demand 
of  possession,  made  upon  the  tenant  of  B.  for 
the  purpose  of  determining  an  estate  at  wilL  Ibi 

Hotioo.] — ^Where  a  tenant  is  in  possession  of 
land  under  an  agreement  for  a  lease  for  twenty- 
one  years  but  has  paid  no  rent,  he  is  a  tenant  at 
will  and  the  landlord  may  determine  the  tenancy 
by  giving  notice  to  quit.  Coatfworth  v.  Johnson, 
55  L.  J.,  Q.  B.  220  ;  54  L.  T.  520— C.  A. 

A  tenant  at  will  cannot  put  an  end  to  his 
tenancy,  even  by  an  assignment,  without  giving 
notice  to  his  landlord.  Pinhorn  v.  Sonster,  8 
Ex.  763 ;  22  L.  J.,  Ex.  266  ;  16  Jur.  1001  ;  1 
W.  R.  336. 

Agreement  to  Porohaie.] — A  tenancy  at  will 
is  determined  by  an  agreement  to  purchase. 
Daniels  v.  Davison,  16  Ves.  252  ;  10  R.  R.  171. 

Sntrj   nnder   Anthority  of  Leiior.]  —  The 

defendant  occupied  land,  under  parish  officers, 
and  had  paid  rent ;  they  gave  an  invalid  notice 
to  quit  at  the  end  of  the  first  year,  and,  by  a 
lease  signed  only  by  two  of  them,  demised  to 
the  plaintiff  for  a  term  of  years,  to  commence 
from  the  end  of  the  defendant's  tenancy.  Under 
this  lease  the  plaintiff  entered ;  but  the  defendant 
refused  to  give  up  certain  plants  he  had  himself 
planted,  and  subsieqnently  entered  and  took  them 
away  : — Held,  that  he  was  liable  in  trespass ; 
that  though  the  lease  was  invalid,  there  was 
evidence  that  the  plaintiff  entered  under  the 
authority  of  all  the  parish  officers,  and  that 
therefore  the  defendant's  tenancy  being  either  a 
tenancy  at  will  or  on  sufferance,  was  lawfully 
determined,  and  his  entry  wrongful.  Wallis  v. 
Delmar,  29  L.  J.,  Ex.  276. 

Death.] — Generally  the  death  of  either  party 
determines  a  tenancy  at  will.  James  v.  Dean, 
11  Ves.  391.    Affirmed,  15  Ves.  236  ;  8  R.  R.  177. 


Demand  of  Keys.]— Where  a  person,  who  has 
had  the  keys  of  a  house  given  him  in  order  that 
he  may  see  over  it,  takes  the  opportunity  to 
bring  in  his  furniture  and  family,  and  the  land- 
lord afterwards  sends  for  the  keys,  and,  upon 
the  refusal  of  them,  enters  himself,  and  turns 
out  the  party  and  his  goods  : — ^^eld,  that  (the 
jury  having  found  a  tenancy  at  will  to  have 
been  creat^)  there  was  ample  evidence  in  the 
facts  to  shew  a  determination  of  the  tenancy. 
Pullen  or  Pollm  v.  Brewer,  7  C.  B.  (N.S.)  371 ; 
6  Jur.  (N.S.)  509. 

Imolyenoy  of  Lesior.] — ^Wherc  a  party  creates 
a  tenancy  at  will,  and  afterwards  becomes  insol- 
vent, the  vesting  order,  with  knowledge  thereof 
by  the  tenant,  is  a  determination  of  the  tenancy  ; 
and  if  the  tenant,  after  such  information,  con- 
tinues in  possession,  he  may  be  treated  as  a 
trespasser.  J)oe  d.  Davies  v.  Thomas,  6  Ex.  854  ; 
20  L.  J.,  Ex.  367. 

Carrying  away  Btone  by  Lesfor.] — ^A.  in  1817 
let  B.  into  possession  of  a  farm  as  tenant  at  will, 
and  in  1827  A.  entered  upon  the  land  without 
B.'s  consent,  and  cut  and  carried  away  stone 
therefrom  : — Held,  that  this  entry  amounted  to  a 
determination  of  the  estate  at  will.  Ttirner  v. 
Doe  d.  Bennett,  9  M.  &  W.  643 ;  11  L.  J.,  Ex. 
453— Ex.  Ch. 

Determination  of— Freih  Tenaney  at  Will — 
Statute  of  Limitationf.] — ^A.,  having  been  in 
possession  of  a  house  and  land  adjoining,  as 
tenant  at  will  to  the  lord  of  a  manor,  was  told 
by  a  subsequent  lord  that  he  must  leave.  On 
his  refusal  to  do  so,  a  writ  of  ejectment  was 
served  upon  him ;  it  was  then  verbally  arranged 
that  A.  should  give  up  part  of  the  land,  and 
retain  the  house  and  remaining  land  during  the 
life  of  himself  and  wife  : — Held,  that  these  acts 
amounted  to  a  determination  of  the  tenancy  at 
will,  and  as  a  new  tenancy  at  will  was  thereby 
created,  the  Statute  of  Limitations,  3  &  4  Will.  4, 
c.  27,  ss.  7,  10  and  14,  began  to  run  from  that 
time,  and  not  from  the  date  of  the  original 
tenancy.  Lttehe  v.  Matthews,  13  0.  B.  (N.S.) 
753  ;  32  L.  J.,  C.  P.  98  ;  9  Jur.  (N.8.)  874  ;  7  L.  T. 
824  ;  11  W.  R.  343. 

2.  Other  Tenancies. 

A  Tear  eertain.] — A  tenancy  for  "a  year 
certain  "  is  "  less  tnan  a  tenancy  from  year  to 
year,"  because  : — 

Per  Dowse,  B. :  A  tenancy  from  year  to  year  is 
a  tenancy  for  a  year  certain,  and  every  year 
afterwards  it  is  a  springing  interest  arising  upon 
the  first  contract  and  parcel  of  it,  so  that  if  the 
lessee  occupies  for  a  nimiber  of  years,  these 
years,  by  computation  from  the  time  past,  make 
an  entire  tenancy  for  so  many  years,  and  after 
the  commencement  of  each  new  year  it  becomes 
one  entire  lease  certain  for  the  year  past,  and 
also  for  the  year  entered  upon,  so  that  it  is  not  a 
reletting  after  the  commencement  of  the  second 
and  sul»equent  years.  Wright  v.  Tmoey,  Ir.  B. 
8  C.  L.  478— Ex.  Ch. 

Per  Deasy,  B. :  If  a  tenant  from  year  to  year 
demises  for  a  term  of  years,  and  the  original 
tenancy  from  year  to  year  lasts  beyond  that 
term,  such  a  demise  is  not  an  assignment,  but 
there  is  a  reversion.    Ih. 

A  tenancy  for  •*  a  year  certain  "  is  not  "  less 
than  a  tenancy  from  year  to  year,"  because  :^ 

Per  Fitzgei^d,  J.:  A  tenancy  from  year  to 
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year  is  legally  and  technically  a  tenancy  fw  one 
year  certain  and  no  more,  but  to  which  is  super- 
added, by  construction  of  law,  that  if  neither 
party  expresses  his  will  to  determine  or  give  up  at 
the  end  of  the  year,  then  it  shall  continue  for 
another  year.    lb. 

Per  Fitzgerald,  B.  (and  adopted  by  Whiteside, 
C.J.)  :  A  tenancy  from  year  to  year  in  the 
uncertainty  of  its  duration,  still  retains  its 
character  of  a  tenancy  at  will ;  but,  by  reason  of 
judicial  decisions,  the  will  cannot  be  determined 
before  the  end  of  the  first  year  at  least,  and  thus 
the  tenancy  becomes  certain  for  a  year.    lb. 

Per  Palles,  C.B. :  The  tenancy  from  year  to 
year,  pointed  at  by  s.  69,  is  a  tenancy  from  year 
to  year  in  the  abstract,  and  the  necessary  duration 
of  a  tenancy  from  year  to  year  in  the  abstract  is 
a  term  fixed  and  certain,  that  is,  the  term  of  one 
year.    lb. 

Week  to  Week.]  —  A  weekly  tenancy  is  a 
reletting  of  the  premises  by  the  landlord  at  the 
beginning  of  each  successive  week.  Sand/ord  v. 
ClarJte,  67  L.  J.,  Q.  B.  607  ;  21  Q.  B.  D.  398  ;  59 
L.  T.  226  ;  37  W.  R.  28  ;  62  J.  P.  773. 


Wliat  amounti  to.]  —  Where  the  only 


evidence .  of  the  terms  on  which  a  furnished 
house  was  taken,  was  the  following  receipt  put  in 
by  the  landlord  :  "  Received  from  C.  126Z.  for 
rent  of  furnished  house,  from  the  8th  May  to 
the  1st  August,  1846":— Held,  that  the  jury 
might  properly  infer  that  the  tenancy  was 
weekly.  Towne  v.  Campbell,  3  C.  B.  921  ;  16 
L.  J.,  C.  P.  128. 

Hotice  to  Determine.] — Notice  is  neces- 


sary  to  determine  a  weekly  tenancy.  Sandford 
V.  Clarke  (21  Q.  B.  D.  308)  explained ;  Jone^  v. 
^nOs  (10  C.  B.  (N.s.)  788)  followed.  Botoen  v. 
Anderson,  [1894]  1  Q.  B.  164;  10  B.  47;  42 
W.  R.  236  ;  58  J.  P.  213. 

Bemoval  of  Ooodi  after.] — A  stipulation 

on  the  occasion  of  a  weekly  letting,  that,  after 
the  expiration  of  such  tenancy  by  the  usual 
week's  notice,  the  tenant  shall  have  a  reasonable 
time  for  the  removal  of  his  goods,  is  a  valid 
stipulation  and  operates  as  an  extension  of  the 
term,  so  as  to  give  the  tenant  a  right  to  enter 
and  do  what  is  necessary  for  such  removal. 
Cornlgh  v.  Stubbg,  39  L.  J.,  C.  P.  202  ;  L.  R.  6 
€.  P.  334  ;  22  L.  T.  21  ;  18  W.  R.  647. 

When  it  is  a  part  of  the  terms  of  a  tenancy 
•created  by  parol  that  the  tenant  shall  be  allowed 
to  place  goods  on  land  not  comprised  within  the 
letting,  the  tenant,  who  has  acted  upon  such 
licence,  though  not  by  deed,  and  was  afterwards 
revoked  by  the  deteamination  of  the  tenancy, 
has  a  right  to  go  and  remove  the  goods  which  he 
has  so  placed  there,  and  is  entitled  to  have  a 
reasonable  time  to  do  so.    /  b. 

Beitraining  Kniaanoe  by  Lessor  ol] — 

The  owner  or  lessor  of  houses  let  or  sub-let  to 
"weekly  tenants  cannot  maintain  a  suit  to  restrain 
.a  temporary  nuisance,  such  as  the  noise  of 
machinery  in  adjacent  premises.  Jones  v.  Chap- 
jfell,  44  L.  J.,  Ch.  668  ;  L.  R.  20  Eq.  539. 

Semble,  that  such  a  suit  could  be  maintained 
by  a  weekly  tenant  if  the  nuisance  was  of  such  a 
nature  as  to  be  injurious  to  his  health  or  comf oil. 
lb. 

For  Six  Months  and  then  Three  Months.] — A 
party  hired  apartments  upon  the  terms  contained 


in  the  following  memorandum :  "  I  hereby 
agree  (according  to  our  conversation  of  last  even- 
ing) to  pay  you  for  the  occupation  of  your  first 
floor,  furnished,  from  Monday,  March  4th,  1839, 
to  September  the  4th,  1839,  the  sum  of  62/.  10*. 
I  also  agree  either  to  occupy  the  said  rooms 
from  the  4th  September  to  the  4th  December, 
furnished,  on  the  same  terms,  viz.  26/.  6s.,  for  the 
three  months,  or  take  them  unfumisheti  at  the 
rate  of  84/.  per  annum  *' :— Held,  that  this  did  not 
create  a  tenancy  from  year  to  year,  but  was 
properly  declared  on  as  an  agreement  to  take  the 
apartments  furnished  for  six  months ;  and  for  a 
further  period  of  three  months,  furnished  or 
unfurnished  at  the  option  of  the  tenant.  Ather- 
stone  V.  Bostock,  2  Scott  (N.R.)  637  ;  2  Man.  &  G. 
511  ;  1  Drink.  96  ;  10  L.  J.,  C.  P.  113. 

On  Bniferaneo.]— i&0  Holding  Over,  supra, 
F.  3  (ante,  cols.  885  et  seq.). 

H.  RENT. 
1.  Contracts  for. 

When  Conelnded.]~Two  of  the  plaintiffs  were 
the  legal  owners  of  a  leasehold  interest  in  a 
house,  and  claimed  37/.  from  the  defendant  for 
the  use  and  occupation  of  it  during  the  three 
last  months  of  their  term.  They  authorised  him 
to  pay  this  amount  to  another  of  the  plaintiffs, 
who  was  owner  of  the  reversion.  She  called  on 
the  defendant,  who  expressed  his  willingness  to 
pay  her  the  money,  though  he  did  not  make  any 
actual  tender  of  it,  but  she  refused  to  receive  it, 
and  demanded  more.  The  plaintiffs  then  sued 
the  defendant  for  the  use  and  occupation,  and 
claimed  238/.  The  defendant  paid  37/.  into 
court : — Held,  that  as  soon  as  the  defendant 
expressed  to  the  agent  his  readiness  to  pay  the 
37/.  there  was  a  concluded  agreement  between 
him  and  the  plaintiffs  for  that  amount,  and  that 
the  plaintiff  could  not  recover  more.  Gretton  v. 
Mees,  7  Ch.  D.  839  ;  38  L.  T.  506  ;  26  W.  R.  607. 

Held,  also,  that  the  defendant  was  entitled  to 
the  costs  of  the  action  from  the  time  of  the  pay- 
ment into  court,    lb, 

Constrnction.] — ^A  net  rent  is  a  sum  to  be  paid 
to  the  landlord  clear  of  all  deductions.  Bennett 
V.  Womack,  7  B.  &  C.  627  ;  1  M.  &  Ry.  644  ;  3 
Car.  &  P.  96  ;  6  L.  J.  (0.8.)  K.  B.  175  ;  31  R.  R.  270. 

A  covenant  that  half  a  year's  rent  shall  remain 
in  the  hands  of  the  tenant  till  the  last  year, 

means  the  current  half-year.     v.  NlcholU, 

Lofft,  393. 

Where  a  contract  was  made  by  the  plaintiff 
and  A.,  that  A.  should  build  houses  on  the  plain- 
tiff's land  and  procure  tenants  for  the  same  at  a 
given  rate,  and  himself  pay  the  i-ent  till  he  so 
procured  tenants  from  the  Michaelmas  then  next 
ensuing : — Held,  that,  under  this  contract,  no 
tenancy  was  created  between  the  plaintiff  and  A. 
Taylor  v.  Jackson^  2  Car.  k.  K.  22. 

Implied.]  —  There  is  an  implied  covenant 
for  payment  of  rent  under  the  words  "  yielding 
and  paying."  Iggulden  v.  May,  9  Ves.  330 ;  7 
East,  237  ;  3  Smith,  269  ;  2  Bos.  &  P.  (N.R.)  449  ; 
8  R.  R.  623.     See  9  R.  R.  104,  n. 

aaalifled.1  —  Lease  by  the  plaintiff  to  T., 
for  years,  ojc  a  messuage  and  farm,  at  a  yearly 
rent,  payable  quarterly,  and  T.  covenanted  to  pay 
the  rent  on  the  days  and  in  manner  therein 
mentioned,  and  also  to  pay  interest  in  case  the 
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rent  should  be  behind  three  quarters ;  and  the 
defendant  covenanted  that  T.  should,  at  all  times 
during  the  term,  well  and  truly  pay  to  the  plain- 
tiff the  rent  at  the  respective  days,  and  also 
interest,  and  should  duly  observe  all  the  cove- 
nants, and  that  in  case  T.  should  neglect  to  pay 
the  rent  for  forty  days,  the  defendant  should  pay 
on  demand  : — Held,  that  the  defendant  was  not 
chargeable  until  after  forty  days  and  demand 
made.  SlcJdem&re  v.  Thhtleton,  6  M.  &  S.  9  ;  18 
B.  B.  280. 

B.,  as  surety  for  J.,  became  party  to  an  inden- 
ture, whereby  A.  leased  land  to  J.,  at  a  rent 
payable  by  J.,  for  a  term  determinable  on  A/s 
death ;  and  B.  and  J.  covenanted  jointly  and 
severally  for  themselves  and  their  heirs,  that  B. 
and  J.,  or  one  of  them,  or  their  heirs,  executors, 
&c.,  should  pay  the  rent  reserved,  and  also  a 
further  rent,  as  liquidated  damages,  if  the  land 
was  farmed  contrary  to  the  covenants  of  the 
lease.  After  B/s  death,  rents  of  both  kin<ls 
became  due  : — Held,  that  B.'s  devisees  were  not 
liable  under  3  &  4  WilL  &  M.  c.  14,  to  an  action 
of  debt  for  any  of  the  sums  due.  Farley  v. 
Briawt,  3  A.  &  E.  839  ;  1  H.  &  W.  775 ;  5 
N.  k  M.  42. 

Dependent  or  Independent  CoTenanti.] — In  a 
lease  for  seven  years,  containing  the  usual  cove- 
nants that  the  lessee  should  pay  the  rent,  and  keep 
the  premises  in  repair,  there  was  a  proviso  that 
the  lessee  might  determine  the  term  at  the  end 
of  the  first  three  or  five  years,  giving  six  months' 
previous  notice,  and  that  then,  and  from  and 
after  the  expiration  of  such  notice,  and  payment 
of  all  rents  and  duties  to  be  paid  by  the  lessee, 
and  performance  of  all  his  covenants  until  the 
end  of  the  three  or  five  years,  the  indenture 
should  cease  and  be  utterly  void  : — Held,  that 
the  payment  of  rent  and  performance  of  the 
other  covenants  were  conditions  precedent  to  the 
lessee^s  determining  the  term  at  the  end  of  the 
first  three  years  ;  and  that  his  merely  givini;  six 
months'  notice,  expiring  with  the  first  three 
years,  was  not  sufficient  for  that  purpose. 
Porter  y.  Shepherd,  6  Term  Rep.  666  ;  3  R.  B.  305. 

A.  demised  to  B.  a  coal  mine  for  forty-two 
years,  at  a  yearly  rent.  The  lease  contained 
numerous  covenants  on  the  part  of  the  lessee  for 
payment  of  rent,  and  in  respect  of  the  working 
of  the  mine,  with  a  proviso  for  re«-entry  on  breach 
of  any  of  them  ;  and  a  proviso  that  if  the  lessees 
should  be  desiroas  to  quit  the  premises  at  the 
end  of  the  first  eight  years  of  the  term,  and  of 
such  their  desire  should  give  the  lessor  notice  in 
writing  eighteen  calendar  months  before  the 
expiration  of  such  eighth  year,  then  all  arreai-sof 
rent  being  paid,  and  all  and  singular  the  cove- 
nants and  agreements  on  the  part  of  the  lessee 
having  been  observed  and  performetl,  the  lease 
should,  at  the  expiration  of  the  eighth  year,  be 
utterly  void  ;  but,  nevertheless,  without  prejudice 
to  any  claim  or  remedy  which  any  of  the 
parties  might  then  be  entitled  to  for  breach  of 
any  of  the  covenants  : — Held,  that  the  perform- 
ance of  all  the  covenants  by  the  lessee  was  a 
condition  precedent  to  his  right  to  determine  the 
lease.  Friar  v.  Grey,  5  Ex.  597  :  15  Jur.  814 — 
Ex.  Ch.  Affirmd,  4  H.  L.  Cas.  565  ;  18  Jur.  1036. 

CoYenant  to  Pay  Bent  at  a  Certain  Time 
— ProTieo  for  Aooeptanoe  of  Bednoed  Bent  if 
CoYonant  Performed.]  —  A  lease  made  in  1853 
reserved  the  yearly  rent  of  556/.,  payable  half- 
yearly,  and  contained  a  power  of  distress  in  case 
such  rent  or  any  part  of  it  should  be  in  arrear ; 


and  also  a  covenant  by  the  lessee  to  pay  it  on  the 
gale  days.  Then  followed  a  clause  of  re-entry  in 
case  such  rent  or  any  part  of  it  should  be 
thirty-one  days  in  arrear,  and  a  proviso  that  if 
the  lessee  should  {jerform  "  the  several  covenants, 
clauses,  conditions,  reservations  and  agreements  ** 
thereinbefore  on  his  part  contained,  the  lessor 
would  accept  the  "  yearly  sum  of  278/."  in  full 
satisfaction  of  the  **  yearly  rent  of  556/."  An 
ejectment  having  been  brought  for  non-payment 
of  556/.  as  due  for  the  year  ending  1st  November, 
1877,  claiming  the  higher  rent  on  the  ground  that 
the  leasee  had  not  kept  his  covenant  to  pay  or 
tender  U  on  the  gale  days  : — Held,  reversing  the 
decision  below,  that  the  tender  of  rent  ad  diem 
was  not  necessary  to  entitle  the  lessee  to  the 
benefit  of  the  proviso  for  the  acceptance  of  the 
reduced  rent.   M'Kay  v.  Jl'jVally,  4  L.  B.,  Ir.  438. 

Commeneement  of  Bent.] — In  an  action  for 
specific  performance  of  an  agreement  to  grrant  & 
lease  of  premises,  which  contained  the  term  for 
which  and  the  rent  at  which  the  lease  was  to  be 
granted,  but  did  not  state  when  the  term  was  to> 
commence,  it  was  held  that  the  term  commenced 
from  the  date  of  the  agreement,  and  judgment 
was  given  to  that  effect,  together  with  damages. 
When  the  lease  was  being  settled  a  question 
arose  as  to  the  date  at  which  the  rent  was  to- 
commence  : — Held,  that  the  rent  commenced  at 
the  date  of  the  entry  into  possession  by  the 
lessee,  as  the  damages  were  to  recompense  him 
only  for  the  loss  of  profit  while  kept  out  of 
possession  by  the  lessor.  Jaqucjf  v.  ATdlar,  47 
L.  J.,  Ch.  544  ;  6  Ch.  D.  153  ;  38  L.  T.  99  •  26 
W.  B.  368.     See  next  cate. 

An  executory  agreement  for  a  lease  does  not 
satisfy  the  Statute  of  Frauds,  unless  it  can  be 
collected  from  it  on  what  day  the  term  is  to 
begin,  and  there  is  no  inference  that  the  term  is 
to  commence  from  the  date  of  the  agreement  iu 
the  absence  of  language  pointing  to  that  conclu- 
sion. Jaques  v.  Millar  (6  Ch.  D.  153)  overruled. 
Marth^ill  v.  Jierrldge,  51  L.  J.,  Ch.  329;  15> 
Ch.  D.  233  ;  45  L.  T.  599  ;  30  W.  B.  93  ;  46  J.  P. 
279— C.  A. 

Bent  for  a  colliery,  commencing  the  first 
quarter-<lay  after  a  certain  quantity  of  coal 
had  been  dug,  ordered  to  be  paid  from  the 
quarter-day  prior  to  which  that  quantity  woukl 
have  been  dug  but  for  the  fraudulent  delay 
of  the  lessee.  Green  v.  ^parnnv,  3  8wanst.  408; 
19  B.  B.  248. 


Of  Xedloal    Praotioe.]  —  The    plaintiff 


wishing  to  sell  a  medical  practice,  with  the 
lease  of  the  house  where  it  was  carried  on, 
placed  it  on  the  books  of  a  medical  agent. 
This  led  to  negotiations  with  the  defendant. 
The  premiums  asked  for  the  practice  and  for  the 
lease  were  stated  in  a  letter  from  the  agent  to 
the  defendant,  but  no  time  for  completing  the 
purchase  was  mentionetl.  The  defendant  replied 
in  a  letter  to  the  agent  accepting  the  terms- 
offered,  and  adding  that  he  should  be  ready  to 
pay  the  deposit-money  '*  on  receipt  of  cori-ected 
agi'eement,*'  and  at  the  same  time  he  wrote  to 
the  plaintiff  personally,  also  accepting  the  terms 
offered,  and  adding,  "I  shall  trust  to  you  to- 
give  me  the  best  introduction  you  can  during 
three  months  and  afterwards,  if  necessary." 
The  plaintiff  replied,  thanking  the  defendant 
for  acceding  to  his  terms,  and  saying  that  "  it 
woul<l  be  his  aim  as  well  as  his  duty  to  give  him 
an  effectual  introduction  to  his  patients.'*,    A 
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.formal  agreement  was  drawn  up,  but  never 
signetl,  and  after  some  further  correspondence 
the  defendant  I'efused  to  complete  the  purchase  : 
— Held,  that  inasmuch  as  the  time  for  the  com- 
mencement of  the  purchase  was  left  uncertain,  and 
the  stipulation  as  to  the  three  months'  introduc- 
tion was  not  agreed  to,  and  as  the  {>arties  con- 
templated a  formal  agreement,  there  was  no 
binding  contract  between  the  parties,  and  the 
action  was  dismissed.  May  v.  Thomson^  51  L.  J., 
Ch.  917 ;  20  Ch.  D.  705  ;  47  L.  1\  295— C.  A. 

DamagM  or  BentJ — In  1862,  A.  agreed  to 
lease  a  mine  to  B.  Disputes  arose  between  the 
parties,  and  A.  brought  an  action  against  6. 
under  the  agreement,  and  B.  filed  a  bill  against 
A.  to  have  the  agreement  set  aside.  The  parties 
then  referred  all  the  matters  in  dispute  between 
them  to  arbitration,  and  the  arbitrator  awarded 
that  the  agreement  for  a  lease  was  valid ;  that 
it  should  be  cancelled,  and  that  B.  should  pay  to 
A.  5,5 13Z.  B.  died,  and  a  suit  was  instituterl  to 
administer  his  estate,  under  which  A.  carried  in 
a  claim  to  rank  as  a  specialty  creditor  in  respect 
of  the  sum  awarded : — Helcl,  that  the  sum  was 
awanled  by  way  of  damages  and  not  for  rent, 
and  therefore  was  not  entitled  to  rank  as  a 
specialty  debt.  Talbot  v.  Sferewsbury  (Earl)^ 
42  L.  J.,  Ch.  877  ;  L,  R.  16  Eq.  26  ;  21  W.  R.  473. 

Property  taken  1»7  Railway  Company — ^Lia- 
1>ility  of  linant.] — A  party  was  the  tenant  from 
-year  to  year  of  a  house  and  premises,  at  a  rent 
payable  half-yearly,  on  the  Ist  April  and  the 
Ist  October.  The  premises  being  required  for 
the  purposes  of  a  railway,  the  railway  company, 
in  pursuance  of  a  power  given  by  their  act  of 
parliament,  gave  the  tenant  six  months*  notice 
to  quit,  which  expired  in  the  middle  of  a  half- 
jear,  viz.  on  the  28th  July.  The  tenant  gave  up 
possession  to  the  company  accordingly  at  the 
expiration  of  six  months,  without  obtaining  or 
requiring  compensation  for  his  interest  in  the 
premises,  which  he  was  entitled  to  under  the 
act : — Held,  that  he  was  liable  for  the  rent  of  the 
half-year  ending  on  the  following  1st  October. 
Wainwriffht  v.  Rumnden^  5  M.  &  W.  602 ;  1 
Railw.  Gas:  714 ;  9  L.  J.,  Ex.  120. 

Bight  of  Tenant  to  Betain — For  Bepaira.] — 
Agreement  that  the  lessee  should  spend  200/.  in 
repairs,  to  be  inspected  and  approved  of  by  the 
lessor,  and  to  be  done  in  a  substantial  manner  ; 
.the  lessee  to  be  allowed  to  retain  the  sam  out  of 
the  first  year's  rent  of  the  premises  : — Held,  that 
the  lessor's  approval  was  not  a  condition  prece- 
dent to  the  lessee's  retaining  the  rent.  Dallntan 
V.  Xing,  4  Bing.  (N.C.)  105  ;  5  Scott,  382  ;  3 
Hodges,  283  ;  7  L.  J.,  C.  P.  6. 

Hot  Enforced.] — Upon  the  marriage  of  A.,  the 
grandson  of  W.,  from  whom  A.  had  large  expec- 
tations, a  house  and  lands  were  settled  upon  A., 
and  it  was  agreed  that  the  grandfather  shoulcl 
occupy  the  house  and  lands,  and  also  some  glebe 
lands  belonging  to  A.  There  was  evidence  as  to 
the  rent  that  was  to  be  paid,  which  was  about 
the  actaal  value.  A.  never  enforced  the  rent 
during  the  eight  years  of  his  grandfather's  occu- 
pancy, which  ceased  with  his  death,  l)ut  had 
received  sums  in  money  and  goods  equal  to  about 
half  the  alleged  rent.  Stuait,  V.-C,  allowed  an 
exception  to  the  master's  report  allowing  the 
rent,  as  alleged.  But  Cranworth,  C,  reversed 
his  (lecision,  coming  to  the  conclusion  that  thei*e 


'  was  eUher  an  express  contract  to  pay  the  rent, 
or  an  agreement  to  occupy  as  any  other  tenant, 
and  pay  a  quantum  meruit ;  the  sums  and  goods 
paid  to  go  towards  the  rent.  AUngtwi  v.  Boath^ 
3  Jur.  (N.8.)  60. 

What  Qonatltntet  fireih  Demiie.] — The  defen- 
dant entered  into  a  written  agreement  with  the 
plaintiff  to  take  premises  at  a  rent  of  20«.  a 
week,  payable  on  demand  and  subject  to  four 
weeks'  notice  to  quit  on  either  side.  During  the 
continuation  of  this  tenancy,  a  verbal  agreement 
was  made  between  the  (tarties  that  the  rent 
sl^ould  be  16«.  a  week,  and  the  defendant  for 
several  weeks  paid  this  reduced  amount,  and  pn 
one  occasion  submitted  to  a  distress  : — ^Held, 
that  there  was  no  fresh  demise,  and  that  the 
original  rent  continued  to  be  the  rent  payable 
for  the  premises.  Crotoley  v.  Vittyy  7  Ex.  319  ; 
21  L.  J.,  Ex.  135. 

A.  demised  to  B.  premises  from  the  15th  of 
May,  1851,  at  the  yearly  rent  of  1452.,  payable 
on  November  14th  and  May  14th.  These  pre- 
mises had  been  let  to  C,  whose  tenancy  expired 
on  the  13th  May,  1851,  and  who  had  omitted  to 
give  a  notice  to  quit  to  one  of  his  under-tenanta, 
who  occupied  a  cottage,  at  a  yearly  rent  of  5Z. ; 
and  in  consequence  B.  could  not  obtain  posaession 
of  that  part  of  the  premises.  It  was  then  agreed 
that  A.  should  receive  from  the  under-tenant 
rent  for  two  half-yeai-s,  and  deduct  that  52.  from 
the  rent  to  be  paid  for  the  whole  by  B.,  and  that 
B.  should  pay  702.  to  A.  on  the  14th  of  November, 
1851,  and  14th  of  May,  1852  :— Held,  that  such 
agreement  operated  as  a  new  demise,  and  that 
A.  was  entitled  to  distrain  for  702.  which  became 
due  on  the  i4th  of  November.  WaUon  v.  Waud^ 
8  Ex.  335  ;  22  L.  J.,  Ex.  161  ;  1  W.  R.  133. 

Time  of  Payment.] — Memorandum  dated  the 
31st  of  January,  1840,  between  B.  and  J.  J. 
agrees  to  become  the  tenant  of  the  S.  farm  at 
the  customary  time  of  entry,  under  the  following 
conditions :  viz.  that  2602.  annual  rent  shall  be 
paid  at  the  usual  time  for  the  house,  premises 
and  lands  as  agreed  upon  ;  and  B.  agrees  to  lay 
out  in  the  improvements  of  the  farm-house  a 
sum  not  exceeding  2002. : — Held,  that  this  agree- 
ment did  not  necessarily  import,  in  point  of 
law,  that  the  year's  rent  was  to  be  payable  at 
the  end  of  the  year  from  the  time  of  entry; 
but  that  it  might  be  shewn  from  tiie  contem- 
poraneous or  subsequent  dealings  of  the  parties 
that  their  understanding  was,  that  the  rent 
should  become  payable  at  an  earlier  period. 
Gore  V.  Uoyd,  12  M.  &  W.  463  ;  13  L.  J.,  Efx.  366. 

It  was  proved  that  the  usual  time  of  entry  on 
the  neighbouring  farms  was  on  12th  May,  and 
that  the  rents  of  the  estate  of  which  the  farm 
G.  was  a  part  were  payable  at  Michaelmas.  The 
audit  day  being  in  January,  T.  entered  on  the 
farm  in  spring,  1840,  and  contioued  in  possession 
till  1842.  In  May,  1842,  he  was  in  arrear  for 
rent  to  the  extent  of  1602.,  and,  being  pressed 
by  his  landlord,  executed  a  warrant  of  attorney 
for  4202.,  being  the  amount  of  the  arrears  and  of 
the  year's  rent,  the  understanding  being  that  a 
fi.  fa.  was  to  be  delivered  to  the  sheriff  upon  a 
judgment  to  be  entered  up,  but  that  it  was  not 
to  be  executed  uuleAs  the  writs  of  other  creditors 
were  sent  to  the  sheriff.  In  October,  1842,  T. 
was  applied  to  for  another  year's  rent,  of  which 
he  paid  a  portion,  promising  to  pay  the  rest 
before  Christmas.  In  November  the  sheriff, 
who  had    received    writs  from    other   persons 


907 


LANDLORD  AND  TENANT— Beuf. 


908 


against  the  property  of  T.,  executed  the  fi.  fa. : — 
Held,  that  these  facts  warranted  the  jury  in 
finding  that  a  year's  rent  became  due  at 
Michaelmas ;  and,  secondly,  that  the  g^iving  by 
T.  of  the  warrant  of  attorney  was  not  such  a 
procuring  of  his  goods  to  be  taken  in  execution 
as  amounted  to  an  act  of  bankruptcy.    Ih» 

Tithe  Commutation  Bent-ohargo.] — The  plain- 
tiff being  the  owner  of  a  farm,  and  lessee  of  the 
tithe  commutation  rent'Charge,  under  a  dean  an<l 
chapter,  at  a  rent  of  601.  per  year,  let  the  land 
verbally  to  the  defendant  at  a  rent  of  400/.  a 
year,  tithe  free  :— Held,  that,  as  by  6  &  7  Will.  4, 
c.  71,  8.  80,  in  the  event  of  the  defendant  dis- 
training for  the  tithe  rent,  she  would  be  com- 
pelled to  allow  the  same  to  the  plaintifif  in 
account,  the  plaintiff  was  tenant  to  the  defen- 
dant, at  a  rent  of  400/.  Meggison  v.  Glamis^  7 
Ex.  685  ;  21  L.  J.,  Ex.  284. 

Sztent  of  Promise  to  Pay.]— A  declaration 
averred  that  the  plainti&,  being  tenants  to  H., 
of  chambers  at  a  certain  rent,  payable  quarterly, 
•  underlet  them  to  the  defendant,  who  undertook 
to  pay  the  rent  to  H.,  and  agreed  that  if  he  did 
not  do  so  he  would  indemnify  the  plaintiffs  in 
respect  thereof,  and  that  the  defendant  did  not 
pay  the  rent  to  H.,  nor  indemnify  the  plaintiffs  : 
— Held,  that  whether  the  contract  meant  that 
the  defendant  was  to  pay  to  H.  the  rent  due 
from  the  plaintiffs  to  H.,  or  to  pay  the  rent 
under  the  demise  from  the  plaintiffs,  the  promise 
of  the  defendant  to  pay  did  not  extend  beyond 
the  term  of  his  own  tenancy.  Smith  v.  CoU^ 
or  Lovell,  1  L.  M.  &  P.  794  ;  10  C.  B.  6  ;  20  L.  J., 
C.  P.  37  ;  15  Jur.  250. 

PremiieB  originalljr  of  no  Value.]— When  a 
•lessee  covenants  to  pay  the  rent  reserved  and 
-keep  the  demised  premises  in  repair,  he  is  bound, 
during  the  term,  to  perform  both  covenants  as 
long  as  the  subject-matter  of  the  demise  con- 
tinues to  exist,  although  it  was  originally  of  no 
value,  ^feath  iEarl)  v.  CiUhhert,  Ir.  R.  10 
C.  L.  395. 

Joint  Tenants — Liability  of  Zzeontori  of 
deoeated  Tenant  dnring  Sole  Tenancy  of  Bnr- 
vivor.] — ^A  mineral  lease  for  thirty-one  years 
was  granted  to  L.  and  M.,  **  and  the  survivor  of 
them,  but  expressly  excluding  assigns  and  sub- 
tenants, whether  legal  or  conventional."  By 
the  lease  L.  and  M.  bound  themselves  and  their 
respective  heirs,  executors  and  successoi-s,  all 
•conjunctly  and  severally  renouncing  the  benefit 
of  discussion,  to  pay  the  rent.  The  lease  also 
provided  that  if  L.  or  M.  became  bankrupt  it 
should,  in  the  option  of  the  lessor,  become  void. 
Shortly  after  the  commencement  of  the  lease  L. 
became  bankrupt,  and  M.  died,  but  the  lessor 
never  exercised  his  option  to  determine  the 
lease : — Held,  that  by  the  t€rms  of  the  clause 
of  obligation  the  lessees  were  conjunctly  and 
severally  liable  for  rent  irrespective  of  their 
interest,  and  that  after  M.'s  death,  his  repre- 
sentatives, though  they  had  no  interest  as 
tenants,  remaincKl  liable  for  rent  during  the 
currency  of  the  lease.  Burns  v.  JSrya?i  or 
Martin,  12  App.  Cas.  184— H.  L.  (8c.) 

Liability  of  TTnder-Tenant.] — An  under-tenant 
of  a  part  of  the  lands  demised,  subject  to  the 
payment  of  rent  to  the  immediate  lessee,  is  not 
in   the  e^'e  of   the    law  an  assignee   of   such 


immediate  lessee.  Serney  v.  Moore,  2  Ridgw. 
P.  C.  323. 

An  under-tenant  is  not  bound  by  any  of  the 
covenants  contained  in  the  original  lease.    lb. 

An  under-tenant  of  premises  comprised  in  an 
ejectment  (for  non-payment  of  rent)  brought  by 
the  first  lessor  is  not  barred  from  relief  if  he 
files  a  bill  in  equity  against  such  lessor  within 
six  months  after  execution  had,  and  within  that 
time  deposits  in  the  court  the  whole  arrear  of 
rent  ascertained  to  be  due  to  the  lessor.    lb. 

And  in  such  case  it  is  not  necessary  that 
any  new  lease  should  be  executed  by  the  first 
lessor.    lb. 

The  statutes  giving  to  landlords  the  remedy 
by  ejectment  for  non-payment  of  rent  are  not 
mandatory  on  the  court  of  equity  to  set  up  an 
immediate  lease  which  had  been  evicted  under 
the  said  statutes,  upon  a  bill  filed,  and  the  rent 
and  cost  deposited  within  six  months  after  the 
habere  executed  by  an  under-tenant  claiming 
one-fourth  of  the  lands  demised,  and  against 
the  consent  of  the  immediate  lessee.  And  if  a 
lease  be  so  set  up  against  the  consent  of  the 
lessee,  the  statute  11  Anne,  c.  2,  subjects  him  to 
the  several  covenants.    lb. 

Chief  Bents.] — Land  on  which  an  improved 
chief  rent,  which  was  purchased  by  the  plain> 
tiffs  testator  in  1853,  had  been  reserved  by  a 
former  vendor  of  the  land,  was  ordered  to  be 
sold  to  pay  the  arrears  of  the  chief  rent  which 
had  accrued  due  since  that  date.  Morton  v. 
Hall,  L.  R.  17  Eq.  437  ;  22  W.  R.  391. 

Liability  of  Auotioneer.] — S.  and  M.  carried 
on  business  in  premises  rented  by  M.  of  C.  Being 
about  to  dissolve  partnerehip,  their  respective 
attorneys  gave  a  joint  order  to  an  auctioneer 
to  take  possession  of  the  goods  upon  the 
premises,  "realise  the  same  with  all  convenient 
despatch,  and  to  hold  the  proceeds  as  stake- 
holder until  we  shall  join  in  directing  you  as. 
to  the  disposition  thereof."  The  auctioneer 
took  possession,  and  sold  the  goods  by  auction^ 
under  conditions,  one  of  which  was  as  follows : — 
**  Each  lot  shall  be  paid  for  immediately  after 
the'sale  and  previously  to  its  removal.  Each  and 
all  lots  shall  be  taken  to  be  delivered  at  the  fall 
of  the  hammer,  after  which  time  they  shall 
remain  and  be  at  the  exclusive  risk  of  the  pur- 
chasers, and  the  auctioneer  shall  not  be  called 
upon  for  compensation  for  any  injury  or  losa 
sustained  after  that  time."  After  the  lots  were 
sold,  but  before  all  had  been  taken  away  by  the 
purchasers,  the  agent  of  C.  told  the  auctioneer 
that  he  could  not  allow  the  things  to  go  until  he 
was  paid  rent  then  in  arrear.  Tne  rent  was  the 
private  debt  of  M.,  who  asked  the  auctioneer  to 
pay  it  out  of  the  proceeds  of  the  sale.  S.  gave 
him  notice  not  to  pay  the  rent,  and  the  attorneys 
gave  him  notice  to  pay  the  net  proceeds  to  S., 
he  being  entitled  to  the  whole.  The  auctioneer 
paid  the  rent  to  C,  and  the  balance  of  the 
proceeds  to  S. : — Held,  that  the  auctioneer  waa 
not  justified  in  paying  the  rent,  and  that  S.  was 
entitled  to  maintain  an  action  against  him  to 
recover  the  residue  of  the  proceeds.  Swetting  v. 
Thirner,  41  L.  J.,  Q.  B.  58  ;  L.  R.  7  Q.  B.  310  \ 
25  L.  T.  796 ;  20  W.  R.  185. 

Beooipts  for  Bent — ^Eridenoe.] — An  alteration, 
in  the  landlorcrs  receipts  for  rent,  of  the  names 
of  the  occupying  tenants  does  not,  unless  known 
to  have  been  assented  to  by  all  the  parties 
intei^ested,  afford  any  evidence  from  which  can 
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be  inferred  either  a  change  of  the  tenancy  or  a 
transfer  of  the  legal  rights.  Baurhe  v.  Bourke^ 
Ir.  R.  8  C.  L.  221. 

Indemiiitiai  agaimt  Payment.]  -^  A  lessee 
of  a  farm  for  an  nnexpired  term  at  a  yearly 
rent,  payable  quarterly,  gave  up  possession  to 
the  defendant,  under  an  invalid  assignment  of 
the  unexpired  residue  of  the  lease.  He  entered, 
occupied  and  paid  the  reserved  rent  quarterly 
to  the  lessor  for  the  lessee.  The  lessor  never 
accepted  or  objected  to  the  defendant  as  his 
tenant.  The  defendant  quitted  on  a  quarter-day 
without  giving  the  lessee  any  notice  to  quit : — 
Held,  that  a  promise  by  the  defendant  to 
indemnify  the  lessee  against  the  rent  for  any 
period  after  the  defendant  had  ceased  to  occupy, 
could  not  be  inferred  as  a  matter  of  law.  Crouch 
Y.  Tregoni'njg  or  Tregonning^  41  L.  J.,  Ex.  97 ; 
L.  R.  7  Ex.  88  ;  26  L.  T.  286  ;  20  W.  R.  636. 

On  Grant  of  Beyenion.] — See  post,  cols.  1082, 
1083. 

Belief  agaimt  Breach.] — A  lessee  applying  to 
redeem  a  lease  which  has  become  foifeited  at 
law  by  nonpayment  of  rent  is  not  required  by 
the  statute  4  Geo.  2,  c.  28,  s.  3,  before  the  hearing 
to  pay  into  court  the  arrears  of  rent,  or  the  costs 
at  law,  if  no  injunction  is  granted  until  the 
hearing,  and  the  lessor  is  in  possession.  JSowjfer  v. 
0)lby,  1  Hare,  109 ;  11  L.  J.,  Ch.  132 ;  5  Jur.  1106. 

A  court  of  equity,  when  asked  by  a  lessee  to 
grant  him  relied^,  will  consider  the  conduct  of 
the  lessee  in  dealing  with  the  property,  whether 
that  conduct  does  or  does  not  involve  a  breach 
of  covenant.    lb. 

A  lease  provided  that,  in  case  of  any  breach 
of  covenant,  it  should  be  lawful  for  the  lessor  to 
re-enter  and  expel  the  lessee ;  and  the  lease 
should  in  that  case  be  forfeited,  and  be  utterly 
null  and  void.  The  lessee  committed  a  breach 
by  nonpayment  of  rent.  Semble,  such  a  lease 
is  voidaole  and  not  void.    lb, 

A  court  of  equity  will  relieve  a  lessee  from 
a  forfeiture  by  nonpayment  of  rent  where  there 
is  a  proviso  that  in  that  case  the  lease  shall  be 
void,  as  well  as  where  there  is  a  mere  power  of 
re-entry.    Jb, 

Reli^  against  breach  of  covenant  for  non- 
payment of  rent ;  l»»or,  therefore,  compelled  to 
proceed  on  some  other  covenant.  Lovat  (Lord) 
V.  Ranelagk,  3  Ves.  &  B.  30. 

Distinction  as  to  injunction  between  landlord 
and  tenant,  upon  an  actual  lease  and  a  mere 
agreement ;  in  the  latter  case  no  relief,  if  the 
covenant  would  have  been  violated  ;  in  the  former, 
some  ground  necessary,  either  by  the  conduct  of 
the  lessor,  or  under  the  statute  4  Geo.  2,  c.28.  lb. 

A.  recovers  judgment  against  B.,  and  has  a 
lease  sold  to  him  by  the  sheriff  ;  C,  the  ground 
landlord,  enters,  and  having  judgment  in  eject- 
ment for  nonpayment  of  the  ground  rent,  offers 
A.,  upon  payment  of  arrears  of  rent  and  costs 
at  law,  to  make  him  a  new  lease  for  the 
remainder  of  the  term ;  A.  refusing  this  offer, 
C.  lets  it  to  another.  A.  brings  his  bill  to  be 
relieved  against  the  recovery  and  forfeiture  at 
law,  having  first  tendered  the  arrears  and  costs ; 
bill  dismissed  with  costs.  Dorrington  y.Jacksojif 
1  Vem.  449. 

One  makes  a  lease,  and  the  lessee  covenants  to 
pay  the  rent  and  to  repair ;  the  lessee  makes 
oue  hundred  under-leases ;  the  rent  is  behind, 
and  the  premises  out  of  repair ;  the  original 


lease  is  avoided  for  nonpayment  of  rent.  Some 
of  the  under-lessees  briug  a  bill  to  be  relieved 
against  the  forfeiture.  Equity  will  not  appor- 
tion the  rent,  but  the  plaintiffs  must  pay  the 
whole  rent  in  arrear,  and  rei>air  all  the  houses, 
and  may  compel  the  other  under-lessees  to  con- 
tribute.    Webber  v.  Smithy  2  Vem.  103. 

Relief  is  (franted  from  forfeiture  under  cove- 
nant for  re-entry  for  nonpayment  of  rent ;  but 
not  where  the  recovery  in  ejectment  was  also 
upon  a  breach  of  other  covenants.  Wadnuin  v. 
Calcraft,  10  Ves.  67. 

A  court  of  equity  wiU  not  interfere  generally 
to  restrain  an  ejectment  brought  against  a  lessee 
for  breaches  of  covenant  in  the  lease,  except  for 
breach  in  nonpayment  of  rent.  Xoket  v.  Gibbon^ 
3  Drew.  681 ;  26  L.  J.,  Ch.  433 ;  3  Jur.  (N.S.) 
726  ;  6  W.  R.  400. 

(Jpon  a  bill  by  a  lessee  evicted  for  nonpayment 
of  rent  seventeen  years  before,  though  imputing 
fraud,  unsupported  in  proof,  but  praying  for 
liberty  to  try  validity  of  the  eviction  at  law  by 
the  removal  of  temporary  bar  (a  mortgage  of 
the  tenant's  interest  vested  in  tbe  landlord) : — 
Held,  that  he  was  entitled  to  such  relief,  there 
being  no  equitable  circumstances  to  bar  him  of 
that  right,  he  having  acquiesced  in  ignorance  of 
his  rights;  and  the  defendant  having,  by  the 
concealment  of  a  fact,  obtained  illegal  advan- 
tage, which,  consistent  with  good  conscience, 
should  not  be  allowed  to  protect  his  title  on 
such  a  trial.  BlennerhoMett  v.  Bay,  2  Ball  &  B. 
104. 

After  judgment  and  execution  in  ejectment 
for  nonpayment  of  i^ent,  a  bill  does  not  lie  at  the 
suit  of  the  tenant  for  an  account,  and  to  be 
restoiied  to  the  possession  on  payment  of  what 
shall  appear  due,  without  bringing  the  rent  and 
costs  into  court,  if  the  question  appears  to  be 
merely  whether  so  much  rent  was  due,  and  not 
to  be  of  too  complicated  a  nature  to  be  tried  at 
law.  The  account  sought  in  this  case  consisting 
only  of  three  disputed  items  admitted  to  have 
been  paid,  if  at  all,  on  account  of  rent,  and 
being  such  as  a  jury  might  easily  have  investi- 
gated, the  bill  was  dismissed  with  costs.  It 
would  have  been  otherwise,  semble,  if  there  had 
been  a  ground  of  defence,  which  could  not  be  set 
up  in  the  ejectment,  but  which  it  was  uncon- 
scionable in  the  landlord  not  to  admit,  or  if 
the  account  had  been  so  complex  that  it  could 
not  properly  have  been  taken  at  law.  O'Mahoney 
V.  Bicluon,  2  8ch.  &  Lef.  400. 

Where  a  decree,  giving  relief  to  a  party  whose 
title  was  gone  at  law,  directs  the  accounts  of  the 
rents  reserved  in  bon&  fide  leases  of  tenants,  not 
parties  to  the  suit;  the  party  relieved  will  be 
restrained  from  proceedings  at  law  to  evict  the 
tenants,  they  being  tacitly  protected  by  the 
decree.    Shine  v.  Oough,  1  Ball  &  B.  436. 

Only  in  a  strong  case,  if  at  all,  will  the  court 
grant  an  injunction  to  restrain  proceedings  for 
nonpayment  of  rent.  Clancy  v.  BobertSf 
1  Ir.  £q.  R.  21. 

The  court  will  not  restrain  a  plaintiff  in  an 
ejectment  for  nonpayment  of  rent  from  exe- 
cuting his  habere,  where  the  bill  is  tiled  after 
judgment  in  the  ejectment.  Ivesn  v.  HufU, 
Fl.  &,  K.  408. 

Tenant  having  a  claim  against  his  landlord  for 
unliquidated  damages,  occasioned  by  cutting 
timber  on  the  demised  premises,  in  pursuance  of 
a  power  so  to  do,  reserved  by  the  lease,  the 
landlonl  brought  an  ejectment  for  nonpayment 
of  rent ;  on  bill  filed  by  tenant,  stating  his 
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claim,  and  charging  that  if  ascertained,  and' 
credit  given  for  it,  there  would  not  be  a  year's 
rent  in  arrear ;  and  on  that  fact  being  established 
upon  an  issue,  tenant  was  restored  to  the  posses- 
sion (which  landlord  had  obtained  in  the 
meantime)  on  paying  the  balance  due  by  him ; 
and  decreed  entitled  to  an  account  of  mesne 
profits,  &c.  Betisley  v.  Darcy,  2  Sch.  &  Lef. 
405,  n. 

Where  there  have  been  various  dealings 
between  landlord  and  tenant,  so  as  to  produce 
an  account  too  complicated-  to  be  taken  at  law, 
and  the  landlord  has  brought  ejectment  for 
nonpayment  of  rent,  the  tenant  may  file  a 
biU,  before  judgment  at  law,  for  an  account 
on  the  foot  of  those  dealings  and  to  have  the 
balance  applied  to  the  rent  claimed  to  be  due  ; 
and  the  tenant  need  not  bring  -in  the  rent, 
under  statute  4  Geo.  1,  c.  5.  (T  Connor  v. 
Spaiffkt,  1  Sch.  &  Lef.  305. 

Equity  does  not  connect  the  tenant's  right, 
under  the  statute,  to  redeem  premises  evicted 
for  nonpayment  of  rent,  with  any  extrinsic 
matter,  so  as  to  make  the  tenant  pay  compensa- 
tion, as  a  condition  connected  with  his  relief ; 
therefore,  on  a  bill  by  a  tenant  to  redeem 
premises  evicted  for  nonpayment  of  rent,  relief 
granted,  although  he  had  committed  breaches  of 
covenant.    Swanton  v.  Biggt^  Beat.  170. 

B.,  the  assignee  of  certain  leases  of  lands 
in  Ireland,  for  long  terms  of  years,  being 
in  arrear  for  rent,  suffered  judgment  to  b« 
recovered  in  ejectment  by  the  lessor,  and 
possession  of  the  lands  was  delivered  by  vrrit^ 
of  habere  on  the  18th  July,  1823.  By  the  Irish 
Statute  4  Geo.  1,  c.  5,  s.  3,  a  court  of  equity 
is  empowered  to  annul  the  proceedings  in 
ejectment,  and  restore  the  possession  to  the 
lessee,  if  a  bill  is  filed,  and  the  amount  of  rent 
and  costs  paid  into  court  within  six  calendar 
months  after  execution  has  been  executed.  On 
the  17th  January,  1824,  B.  filed  a  bill  in  the 
exchequer  to  redeem  the  lands,  and  obtained 
an  order,  dated  on  the  17th  January,  and  signed 
by  one  of  the  barons  of  the  exchequer,  to  lodge 
the  amount  of  rent  in  arrear  and  costs  in  the 
Bank  of  Ireland.  The  order  was  left  with  the 
accountant-general  on  the  17th,  after  the  bank 
was  shut.  On  Monday,  the  19th  January,  the 
money  was  paid  into  the  bank,  and  the  accountant- 
general  gave  a  certificate  accordingly.  A  treaty 
for  a  compromise  then  took  place,  and  was  for 
some  time  pending.  On  the  7th  May,  1825,  on 
the  motion  of  B.,  it  was  orderetl  that  the  order 
for  lodging  the  rent  and  cost-s  should  be  entered 
as  of  the  17th  January,  and  that  the  lodgment 
of  the  money  should  be  receipted  on  that  day, 
instead  of  the  19th,  and  that  a  certificate  should 
be  granted  accordingly  by  the  accountant- 
general.-  On  the  7th  July,  1825,  the  lessor 
obtained  an  order  to  take  out  of  court,  without 
prejudice  to  the  rights  of  the  parties,  the  rent 
and  costs  ^which  had  been  deposited,  and  that 
he  might  be  at  liberty  to  proceed  in  the  recovery 
of  the  lands.  Having,  under  this  order,  taken 
the  money  out  of  court,  the  lessor  appealed 
against  the  order  directing  the  alteration  in 
the  date  of  the  payment  of  the  rent  and  costs. 
The  order  was  reversed.  Vesey  v.  Jittdkin^  4 
Bli.  (N.8.)  64  ;  1  Dow  &  CI.  456.  Reversing 
Jones,  139. 


Mortgagee  of  Leaf e.] — The  mortgagee  of 


the  same  terms,  as  the  lessee  against  whom  the 
recovery-  is  had.  Doe  d.  mUtJield  v.  Boe^  3 
Taunt.  402. 

A  mortgagee  of  a  lease,  who  is  not  in  posses- 
sion, is  entitled  to  relief  against  a  forfeiture  of 
the  lease  through  nonpayment  of  rent  by  the 
lessee,  if  he  is  willing,  within  six  months  after  a 
judgment  enforcing  the  forfeiture  has  been 
obtained  by  the  lessor,  to  pay  all  rent  in  arrear 
and  all  costs  and  damages,  and  to  perform  all 
the  covenants  in  the  lease ;  except  in  the  case 
where  a  third  party  has  acquired  rights  between 
the  forfeiture  and  the  application  for  relief. 
Aewbolt  V.  Bingliam,  72  L.  T.  852  ;  14  R.  526— 
0.  A. 

Landlord  bringing  ejectment  for  nonpayment 
of  rent;  and  having  notice  of  a  mortgage  of  the 
tenant's  interest,  must  serve  the  mortgagee  with 
the  ejectment,  although  the  mortgage  was  not 
registered  pursuant  to  the  provisions  of  statute 
8  Geo.  1,  c  2,  s.  5.  Biddulp/i  v.  St.  Jolin,  2  Sch.  & 
Lef.  521. 

To  a  bill  by  mortgagee  or  trustee  of  a  leasehold 
interest  evicted  for  nonpayment  of  rent  against 
the  landlord  seeking  a  redemption,  a  demurrer, 
the  lessee  not  being  a  party,  allowed.  Adams  v. 
St,  Ledger,  1  Ball  k  B.  181. 

Statutory.] — See  post,  J.  2,  i.,  ii.  k  iii. 


a  lease  has  the  same  title  to  relief  against  an 
ejectment  for  nonpayment  of  rent,  and  upon 


(post,  cols.  1028  et  seq.) 

2.  Resebtatiok  of. 

Partiee.] — Upon  a  lease  by  tenants  in  common 
the  survivor  may  sue  for  the  whole  rent ; 
although  the  reservation  is  to  the  lessors  accord- 
ing to  their  respective  interests.  Wallace  v. 
M'Laren,  1  M.  k  Rj.  516  ;  31  R.  R.  334. 

Where  rent  has  become  due  under  a  lease  made 
by  several  joint  tenants,  an  assignment  of  the 
reversion  by  one  does  not  alter  the  nature  of 
the  bygone  rent,  and  therefore  the  right  of 
distrainment  for  it  is  gone.  Stateley  v.  Alcochf 
16  Q.  B.  636  ;  20  L.  J.,  Q.  B.  320  ;   15  Jur.  628. 

A.  let  a  house  to  B.  as  tenant  from  year  to 
year,  and  afterwards  granted  a  lease  by  deed  to 
C.  of  the  house  and  other  property,  for  twenty- 
one  years : — Held,  that  this  transaction  trans- 
ferred the  reversion  of  the  house  to  C,  and  that 
A.  could  not  recover  against  B.  for  rent  due  after 
the  lease.    Harfner  v.  Bean,  3  Car.  k  K.  307. 

A  joint  demise  by  two  tenants  in  common,  in 
fee,  with  a  general  reddendum,  not  specifying  to 
whom  the  rent  is  to  be  payable.  The  rent 
follows  the  reversion,  and  on  the  death  of  one  of 
the  tenants  in  common  the  reversion  is  split,  and 
his  share  of  it  descends  to  his  heir,  who  is 
entitled  to  the  rent.  Beer  v.  Beer,  12  C.  B.  60  ; 
21  L.  J.,  C.  P.  124  ;  16  Jur.  923. 

One  or  two  joint  tenants  may  demise  his  or 
their  portion  to  another,  so  as  to  create  the  rela- 
tionship of  landlord  and  tenant  between  them, 
with  a  right  to  distrain  in  respect  of  rent  in 
arrear.  Cowper  v.  Fletcher,  6  B.  &  S.  464  ;  34 
L.  J.,  Q.  B.  187  ;  11  Jur.  (N.s.)  780 ;  12  L.  T. 
420;  13  W.  R.  739. 

Where  one  seised  in  fee  settles  lands  on  him- 
self for  life,  with  remainders  to  other  persons, 
reserving  a  leasing  power,  which  he  afterwards 
exercises,  reserving  rent  to  himself,  his  heirs 
and  assigns,  those  in  I'emainder  shall  have  the 
rent.  Oreenaway  v.  Hart,  14  C.  B.  340 ;  2 
C.  L.  R.  870  ;  23  L.  J.,  C.  P.  115  ;  18  Jur.  449  ; 
2  W.  R.  702. 

So  where  one  seised  in  fee  settles  lands  on  A. 
for  life,  with  remainders,  and  gives  him  a  leasing 
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power,  which  he  exercises,  reserving  rent  during 
the  term  to  himself,  his  heirs  and  assigns,  those 
in  remainder  shall  take  it.    lb. 

The  defendant  being  in  possession  of  premises 
under  a  lease  from  two  trustees,  of  a  term  which 
had  expired,  a  new  lease  was- granted  for  a  further 
term,  but  was  executed  by  one  only  of  the  trus- 
tees. The  defendant  paid  rent  to  both  trustees 
xtntil  one  of  them  died,  and  for  the  rent  due  after 
his  death  the  other  trustee  brought  an  action  for 
iise  and  occupation  : — Held,  that  he  might  main- 
tain the  action  in  his  own  name  and  right,  and 
was  not  bound  to  sue  as  surviving  trustee. 
Wh^satley  v.  JSoyd,  7  Ex.  20. 

Where  a  tennor  makes  a  lease  to  A.  for  twenty- 
one  years,  reserving  rent  to  herself,  her  execu- 
tora,  administrators  and  assigns,  and  the  lessee 
covenanted  to  pay  it  "  to  her  and  her  assigns," 
and  she  afterwards  conveys  the  reversion  expec- 
tant on  the  lease  to  trustees,  in  trust  for  the  wife 
of  A.  during  her  life,  the  administratrix  of  the 
surviving  trustee  may  sue  the  lessee  for  arrears 
of  rent  due  as  well  before  as  after  the  decease  of 
the  intestate,  for  the  purpose  of  defraying  there- 
out expenses  properly  incurred  on  behalf  of  the 
property ;  ana  it  is  no  answer  for  the  lessee  to 
allege,  that  with  the  consent  of  the  intestate,  and 
of  the  administratrix  since  the  death,  he  had  been 
allowed  to  pay  over  the  rents  to  his  wife,  the 
money  not  being  settled  to  her  separate  use. 
DolUn  V.  JSatt,  4  C.  B.  (N.S.)  760 ;  27  L.  J., 
C.  P.  281  ;  4  Jur.  (n.s.)  885. 

As  to  right  to  rent  of  assignee  or  mortgagee  of 
the  reversion,  see  further^  post,  K.  2.  (cols.  1081 
et  seq.) 

Seyenuiee  of  Land  and  Bent] — ^Lands  were 
subject  to  a  lease  of  a  way-leave  at  a  certain  rent 
for  sixty-three  years,  which  the  lessee  had  the 
power  of  determining.  The  land  and  rent  were 
sold  separately  by  auction  in  two  lots,  and  were 
purchased  by  two  different  t)er8ons.  After  some 
time,  the  purchaser  of  the  land  entered  into  an 
arrangement  with  the  lessee,  to  put  an  end  to  the 
lease,  and  entered  into  a  different  one,  in  order 
to  defeat  the  right  of  the  purchaser  of  the  rent : 
—-Held,  that  this  was  contrary  to  equity,  and  the 
right  of  the  purchaser  of  the  rent  was  made  good 
out  of  the  new  contiiict.  Wood  v.  London^rrtj 
iMarquis).  10  Beav.  465  ;  16  L.  J.,  Ch.  460 ; 
12  Jur.  735. 

AltarnstiYely.] — By  a  turnpike  act  it  was 
provided,  that  in  leases  of  the  tolls,  the  rent 
should  be  made  payable  to  the  treasurer,  and 
that  in  default,  every  such  lease  should  be  null 
and  void  to  all  intents  and  purposes  whatsoever. 
A  lease  was  made  whereby  the  rent  was  reserved 
to  the  trustees  or  their  treasurer: — Held,  first, 
that  the  reservation  in  the  alternative  was  bacl 
within  the  former  part  of  this  clause ;  and, 
secondly,  that  the  words  **  null  and  void  to  all 
intents  and  purposes"  were  to  be  construed  as 
meaning  absolutely  void,  and  not  voidable  only. 
I^earse  v.  Morrice,  4  N.  &  M.  48  ;  2  A.  &  E.  84  ; 
4  L.  J.,  K.  B.  21. 

Leaie  of  Mines — ^Royalty.] — A  lessee  of  mines 
of  ironstone,  coals,  and  other  minerals,  for  a  term 
of  thirty  years,  to  be  computed  from  March, 
1839,  demised  the  same,  in  l^ovembcr,  1846,  to  ; 
the  defendant  for  twenty- thi-ee  years,  reserving 
a  royalty  upon  the  ore  and  coal  raised  by  him,  or 
an  annual  sum  in  lieu  thereof,  if  the  royalties  in 
any  year  shoald  not  amount  to  that  sum  ;  with  ' 


power  to  the  lessee  to  distrain  for  the  rents, 
reservations,  and  royalties.  The  lessee,  during 
the  demise,  assigned  to  the  plaintiff  "the  rents, 
reservations,  and  royalties,  and  all  his  other  the 
estate,  right  of,  in,  or  in  resiiect  of  the  demised 
premises,  and  the  benefit  of  the  covenants  in  the 
lease  contained."  In  an  action  by  the  plaintiff 
to  recover  arrears  in  lieu  of  royalties  accrued 
since  the  assignment : — Held,  that,  by  the  deed 
of  the  lessee  in  1846,  a  rent  was  created,  and  not 
a  mere  covenant  in  gross ;  that  such  rent  was 
assignable,  and  that  the  plaintiff,  as  Assignee, 
could  sue  the  defendant  for  such  rent.  Williams 
V.  Ilaywardy  1  El.  &  El.  1040 ;  28  L.  J.,  Q.  B. 
374  ;  5  Jur.  (N.8.)  1417;  7  W.  R.  563. 

Time.]  —  A  subsequent  agreement  may  by 
i*elation  operate  to  make  a  reservation  of  rent 
from  the  beginning.  M^Leish  v.  Tate^  Cowp. 
781. 

On  a  parol  demise,  rent  was  to  be  payable  from 
the  Lady  Day  following  :  evidence  of  the  custom 
of  the  country  is  admissible  to  shew  that  the 
parties  meant  Old  Lady  Day.  Doe  d.  Hall  v. 
Benson^  4  B.  &  Aid.  588.  S.  P.,  Denn  d.  Peters  v. 
HopklTison^  3  D.  &  R.  507. 

The  defendant  avowed  that  the  rent  was  pay- 
able at  Martinmas,  to  wit,  November  23ra  : — 
Held,  that  this  must  be  taken  to  mean  New 
Martinmas ;  and  the  plaintiff  having  shewn  that 
the  rent  was,  in  fact,  payable  at  Old  Martinmas, 
the  court  refused  to  set  aside  a  verdict  given  for 
him.  Smith  v.  Walton,  8  Bing.  285 ;  1  M.  &  Scott, 
380  ;  2  L.  J.,  C.  P.  85. 

Under  an  agreement  for  the  quarterly  payment 
of  rent,  the  first  payment  becomes  due  at  the 
end  of  the  first  quarter,  and  the  custom  of  the 
country  to  pay  rent  in  advance  cannot  be 
imported  into  it.  Doe  d.  Mitchell  v.  Welter,  1 
Jur.  622. 

Under  a  reddendum  of  a  yearly  rent,  payable 
by  four  equal  quarterly  payments,  commencing 
fiom  the  25th  day  of  March,  then  instant ;  the 
first  quarter's  rent  is  payable  on  the  said  25th 
day  of  March  ;  and,  consequently,  the  rent  is  a 
beforchand  rent.  Ilopkim  v.  Helmore,  3  N.  &  P. 
453  ;  8  A.  &  E.  463;  1  W.  W.  &  H.386  ;  7  L.  J., 
Q.  B.  195  ;  2  Jur.  856. 

By  a  memorandum  in  writing,  A.  agreed  to  let 
to  B.  a  house  nt  a  yearly  rent  of  50/.,  with  a  pro- 
viso that  A.  should,  in  consideration  of  the  yearly 
rent  being  duly  paid,  give  B.  quiet  possession  of 
the  house  ;  and  B.  agreed  to  pay  the  rent,  and 
all  taxes.  The  memorandum  concluded  thus  :-^ 
"likewise  the  stable,  and  loft  over,  now  occu- 
pied by  H.,  at  a  farther  rent  of  25Z.  per  annum, 
to  be  paid  on  the  usual  quarter-days  "  : — Held, 
that  the  reservation  of  quarterly  payments 
applied  only  to  the  25/.  rent,  and  not  to  the  50^. 
Chombes  v.  Howard,  1  C.  B.  410. 

A.  agreed  to  let,  and  B.  agreed  to  take,  the 
second  floor  in  a  house,  to  hold  from  the  25th 
March,  1844,  for  a  twelvemonth  certain,  and 
thence  for  the  continuance  of  the  term  of  A.*8 
interest  in  the  premises,  until  determined  by  a 
six  months'  notice  from  B.,  expiring- at  any 
quarter  of  a  year,  at  the  rent  of  1 20/,  a  year  : — 
Held,  that,  after  the  expiration  of  the  first  twelve 
months,  the  rent  continued  to  be  payable  yearly. 
Cullett  V.  Curling,  10  Q.  B.  785  ;  16  L.  J.,  Q.  B. 
390;  llJur.  890. 

When  Bent  beeomei  dne.l — By  an  agreement 
dated  the  8th  September,  the  defendant  agreed 
to  let  a  hoase  to  the  plaintiff  for  seven  veal's,  at 
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claim,  and  charging  that  if  ascertained,  and* 
credit  given  for  it,  there  would  not  be  a  year's 
rent  in  arrear ;  and  on  that  fact  being  established 
npon  an  issue,  tenant  was  restored  to  the  posses- 
sion (which  landlord  had  obtained  in  the 
meantime)  on  paying  the  balance  due  by  him ; 
and  decreed  entitled  to  an  account  of  mesne 
profits,  &c.  Beatley  v.  Darcy,  2  Sch.  &  Lef. 
405,  n. 

Where  there  have  been  various  dealings 
between  landlord  and  tenant,  su  as  to  produce 
an  account  too  complicated- to  -be  taken  at  law, 
and  the  landlord  has  brought  ejectment  for 
nonpayment  of  rent,  the  tenant  may  file  a 
bill,  before  judgment  at  law,  for  an  account 
on  the  foot  of  those  dealings  and  to  have  the 
balance  applied  to  the  rent  claimed  to  be  due  ; 
and  the  tenant  need  not  bring  in  the  rent, 
under  statute  4  Geo.  1,  c.  5.  G*  Connor  v. 
Spaiffht,  1  Sch.  &  Lef.  805. 

Equity  does  not  connect  the  tenant's  right, 
under  the  statute,  to  redeem  premises  evicted 
for  nonpayment  of  rent,  with  any  extrinsic 
matter,  so  as  to  make  the  tenant  pay  compensa- 
tion, as  a  condition  connected  with  his  relief ; 
therefore,  on  a  bill  by  a  tenant  to  redeem 
premises  evicted  for  nonpayment  of  rent,  relief 
granted,  although  he  had  committed  breaches  of 
covenant.    Swanton  v.  Blggtj  Beat.  170. 

B.,  the  assignee  of  certain  leases  of  lands 
in  Ireland,  for  long  terms  of  years,  being 
in  arrear  for  rent,  suffered  judgment  to  be 
recovered  in  ejectment  by  the  lessor,  and 
possession  of  the  lands  was  delivered  by  i^Tits 
of  habere  on  the  18th  July,  1823.  By  the  Irish 
Statute  4  Geo.  1,  c.  5,  s.  3,  a  court  of  equity 
is  empowered  to  annul  the  proceedings  in 
ejectment,  and  restore  the  possession  to  the 
lessee,  if  a  bill  is  filed,  and  the  amount  of  rent 
and  costs  paid  into  conit  within  six  calendar 
months  after  execution  has  been  executed.  On 
the  17th  January,  1824,  B.  filed  a  bill  in  the 
exchequer  to  redeem  the  lands,  and  obtained 
an  order,  dated  on  the  17th  January,  and  signed 
by  one  of  the  barons  of  the  exchequer,  to  lodge 
the  amount  of  rent  in  arrear  and  costs  in  the 
Bank  of  Ireland.  The  order  was  left  with  the 
accountant-general  on  the  17th,  aft^r  the  bank 
was  shut.  On  Monday,  the  19th  January,  the 
money  was  paid  into  the  bank,  and  the  accountant- 
general  gave  a  certificate  accordingly.  A  treaty 
for  a  compromise  then  took  place,  and  was  for 
some  time  pending-.  On  the  7th  May,  1823,  on 
the  motion  of  B.,  it  was  ordereil  that  the  order 
for  lodging  the  rent  and  costs  should  be  entered 
as  of  the  17th  January,  and  that  the  lodgment 
of  the  money  should  be  receipted  on  that  day, 
instead  of  the  19th,  and  that  a  certificate  should 
be  granted  accordingly  by  the  accountant- 
general.-  On  the  7th  July,  1825,  the  lessor 
obtained  an  order  to  take  out  of  court,  without 
prejudice  to  the  rights  of  the  parties,  the  rent 
and  costs  which  had  been  deposited,  and  that 
he  might  be  at  liberty  to  proceed  in  the  recovery 
of  the  lands.  Having,  under  this  order,  taken 
the  money  out  of  court,  the  lessor  appealed 
against  the  order  directing  the  alteration  in 
the  date  of  the  payment  of  the  rent  and  costs. 
The  order  was  reversed.  Ve^ey  v.  Bttdkin,  4 
Bli.  (N.B.)  64  ;  1  Dow  &  CI.  456.  Reversing 
Jones,  139. 


Mortgagee  of  Lease.] — The  mortgagee  of 


the  same  terms,  as  the  lessee  against  whom  the 
recovery-  is  had.  Soe  d.  WlUtJield  v.  Hoe,  3 
Taunt.  402. 

A  mortgagee  of  a  lease,  who  is  not  in  posses- 
sion, is  entitled  to  relief  againsf;  a  forfeiture  of 
the  lease  through  nonpayment  of  rent  by  the 
lessee,  if  he  is  willing,  within  six  months  after  a 
judgment  enforcing  the  forfeiture  has  been 
obtained  by  the  lessor,  to  pay  ail  rent  in  arrear 
and  all  costs  and  damages,  and  to  perform  all 
the  covenants  in  the  lease ;  except  in  the  case 
where  a  third  party  has  acquired  rights  between 
the  forfeiture  and  the  application  for  relief. 
Newbolt  V.  Binyfiaw,  72  L.  T.  862  ;  14  R.  526— 
C.  A. 

Landlord  bringing  ejectment  for  nonpayment 
of  rent^  and  having  notice  of  a  mortgage  of  the 
tenant's  interest,  must  serve  the  mortgagee  with 
the  ejectment,  although  the  mortgage  was  not 
registered  pursuant  to  the  provisions  of  statute 
8  Geo.  1,  c.  2,  s.  5.  Biddulph  v.  St.  John,  2  Sch.  & 
Lef.  521. 

To  a  bill  by  mortgagee  or  trustee  of  a  leasehold 
interest  evicted  for  nonpayment  of  rent  against 
the  landlord  seeking  a  redemption,  a  demurrer, 
the  lessee  not  being  a  party,  allowed.  AdatM  v. 
St.  Ledger,  1  Ball  &;  B.  181. 

Btatntory.] — See  post,  J.  2,  i.,  ii.  &  iii. 


a  lease  has  the  same  title  to  relief  against  an 
»ent  for  nonpayment  of  rent,  and  upon 


(post,  cols.  1028  et  seq.) 

2.  Resebvation  of. 

Parties.] — Upon  a  lease  by  tenants  in  common 
the  survivor  may  sue  for  the  whole  rent ; 
although  the  reservation  is  to  the  lessors  accord- 
ing to  their  respective  interests.  Wallace  v. 
M'Laren,  1  M.  &  Ry.  516  ;  31  R.  R.  334. 

Where  rent  has  become  due  under  a  lease  made 
by  several  joint  tenants,  an  assignment  of  the 
reversion  by  one  does  not  alter  the  nature  of 
the  bygone  rent,  and  therefore  the  right  of 
distrainment  for  it  is  gone.  Stareley  v.  Alcftek, 
16  Q.  B.  636  ;  20  L.  J.,  Q.  B.  320  ;  15  Jur.  628. 

A.  let  a  house  to  B.  as  tenant  from  year  to 
year,  and  afterwards  granted  a  lease  by  deed  to 
C.  of  the  house  and  other  property,  for  twenty- 
one  years : — Held,  that  this  transaction  trans- 
ferred the  reversion  of  the  house  to  C,  and  that 
A.  could  not  recover  against  B.  for  rent  due  after 
the  lease.    Hdrvier  v.  Bean,  3  Car.  &.  K.  307. 

A  joint  demise  by  two  tenants  in  common,  in 
fee,  with  a  general  reddendum,  not  specifying  to 
whom  the  rent  is  to  be  payable.  The  rent 
follows  the  reversion,  and  on  the  death  of  one  of 
the  tenants  in  common  the  reversion  is  split,  and 
his  share  of  it  descends  to  his  heir,  who  is 
entitled  to  the  i-ent.  Beer  v.  Beer,  12  C.  B.  60  ; 
21  L.  J.,  C.  P.  124  ;  16  Jur.  923. 

One  or  two  joint  tenants  may  demise  his  or 
their  portion  to  another,  so  as  to  create  the  rela- 
tionship of  landlord  and  tenant  between  them, 
with  a  right  to  distrain  in  respect  of  rent  in 
arrear.  Cowper  v.  Fletcher,  6  B.  &  S.  464  ;  34 
L.  J.,  Q.  B.  187;  11  Jur.  (N.8.)  780;  12  L.  T. 
420;  13  W.  R.  739. 

-  Where  one  seised  in  fee  settles  lands  on  him- 
self for  life,  with  remainders  to  other  persons, 
reserving  a  leasing  power,  which  he  afterwards 
exercises,  reserving  rent  to  himself,  his  heirs 
and  assigns,  those  in  remainder  shall  have  the 
rent.  Greenaway  v.  Hart,  14  C.  B.  340 ;  2 
C.  L.  R.  870  ;  23  L.  J.,  C.  P.  115  ;  18  Jur.  449  ; 
2  W.  R.  702. 

So  where  one  seised  in  fee  settles  lands  on  A. 
for  life,  with  remainders,  and  gives  him  a  leasing 
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power,  which  be  exercises,  reserving  rent  during 
the  term  to  himself,  his  heirs  and  assigns,  those 
in  remainder  shall  take  it.    Ih, 

The  defendant  being  in  possession  of  premises 
nnder  a  lease  from  two  trustees,  of  a  term  which 
had  expired,  a  new  lease  wafr  granted  for  a  further 
term,  but  was  executed  by  one  only  of  the  trus- 
tees. The  defendant  paid  rent  to  both  trustees 
until  one  of  them  died,  and  for  the  rent  due  after 
his  death  the  other  trustee  brought  an  action  for 
use  and  occupation  : — Held,  that  he  might  main- 
tain the  action  in  his  own  name  and  right,  and 
was  not  bound  to  sue  as  surviving  trustee. 
Whitley  V.  Boyd,  7  Bx.  20. 

Where  a  termor  makes  a  lease  to  A.  for  twenty- 
one  years,  reserving  rent  to  herself,  her  execu- 
tors, administrators  and  assigns,  and  the  lessee 
covenanted  to  pay  it  "  to  her  and  her  assigns," 
and  she  afterwards  conveys  the  reversion  expec- 
tant on  the  lease  to  trustees,  in  trust  for  the  wife 
of  A.  during  her  life,  the  administratrix  of  the 
surviving  trustee  may  sue  the  lessee  for  arrears 
of  rent  due  as  well  before  as  after  the  decease  of 
the  intestate,  for  the  purpose  of  defraying  there- 
out expenses  properly  incurred  on  behalf  of  the 
property ;  and  it  is  no  answer  for  the  lessee  to 
allege,  that  with  the  consent  of  the  intestato,  and 
of  the  administratrix  since  the  death,  he  had  been 
allowed  to  pay  over  the  rents  to  his  wife,  the 
money  not  being  settled  to  her  separate  use. 
BolIeK  V.  JSatt,  4  C.  B.  (N.S.)  760 ;  27  L.  J., 
C.  P.  281  ;  4  Jur.  (n.S.)  835. 

As  to  right  to  rent  of  assignee  or  mortgagee  of 
the  reversion,  gee  further,  post,  K.  2.  (cols.  1081 
€t  »eq.) 

BoToraiioe  of  Land  and  Bent] — ^Lands  were 
subject  to  a  lease  of  a  way-leave  at  a  certain  rent 
for  sixty-three  years,  which  the  lessee  had  the 
power  of  determining.  The  land  and  rent  were 
sold  separately  by  auction  in  two  lots,  and  were 
purchased  by  two  different  persons.  After  some 
time,  the  purchaser  of  the  Land  entered  into  an 
arrangement  with  the  lessee,  to  put  an  end  to  the 
lease,  and  entered  into  a  different  one,  in  order 
to  defeat  the  right  of  the  purchaser  of  the  rent : 
— Held,  that  this  was  contrary  to  equity,  and  the 
right  of  the  purchaser  of  the  rent  was  made  good 
out  of  the  new  conti-act.  Wood  v.  London£srry 
iMarquis).  10  Beav.  465  ;  16  L.  J.,  Ch.  460 ; 
12  Jur.  735. 

Altematively.] — By  a  turnpike  act  it  was 
provided,  that  in  leases  of  the  tolls,  the  rent 
should  be  made  payable  to  the  treasurer,  and 
that  in  default,  every  such  lease  should  be  null 
and  void  to  all  intents  and  purposes  whatsoever. 
A  lease  was  made  whereby  the  rent  was  reserved 
to  the  trustees  or  their  treasurer: — HeUl,  first, 
that  the  reservation  in  the  alternative  was  bacl 
within  the  former  part  of  this  clause  ;  and, 
secondly,  that  the  words  "  null  and  void  to  all 
intents  and  purposes"  were  to  be  construed  as 
meaning  absolutely  void,  and  not  voidable  only. 
Pearae  v.  Morriee,  4  N.  &  M.  48  ;  2  A.  &  E.  84  ; 
4  L.  J.,  K.  B.  21. 

Leaae  of  ICinee — ^Royalty.] — A  lessee  of  mines 
of  ironstone,  coals,  and  other  minerals,  for  a  t«rm 
of  thirty  years,  to  be  computed  from  March, 
1839,  demised  the  same,  in  November,  1846,  to 
the  defendant  for  twenty-three  years,  reserving 
a  royalty  upon  the  ore  and  coal  raised  by  him,  or 
an  annual  sum  in  lieu  thereof,  if  the  royalties  in 
any  year  should  not  amount  to  that  sum  ;  with 


I)Ower  to  the  lessee  to  distrain  for  the  rents, 
reservations,  and  royalties.  The  lessee,  during 
the  demise,  assigned  to  the  plaintiff  "  the  rents, 
reservations,  and  royalties,  and  all  his  other  the 
estate,  right  of,  in,  or  in  resiject  of  the  demised 
premises,  and  the  benefit  of  the  covenants  in  the 
lease  contained."  In  an  action  by  the  plaintiff 
to  recover  arrears  in  lieu  of  royalties  accrued 
since  the  assignment : — Held,  that,  by  the  deed 
of  the  lessee  in  1846,  a  rent  was  created,  and  not 
a  mere  covenant  in  gross;  that  such  rent  was 
assignable,  and  that  the  plaintiff,  as  sasignee, 
could  sue  the  defendant  for  such  rent,    miliums 

)  V.  Hayward,  1  Kl.  &  EL  1040 ;  28  L.  J.,  Q.  B. 

I  874  ;  o  Jur.  (N.8.)  1417  ;  7  W.  R.  563. 

Time.]  — A  subsequent  agreement  may  by 
relation  operate  to  make  a  reservation  of  rent 
from  the  beginning.  M'Lei$h  v.  Tate,  Cowp. 
781. 

On  a  parol  demise,  rent  was  to  be  payable  from 
the  Lady  Day  following :  evidence  of  the  custom 
of  the  country  is  admissible  to  shew  that  the 
parties  meant  Old  Lady  Bay.  Doe  d.  Hall  v. 
Benton,  4  B.  &  Aid.  588.  S.  P.,  Denn  d.  Petert  v. 
Ifopkinson,  3  D.  &  R.  507. 

The  defendant  avowed  that  the  rent  was  pay- 
able at  Martinmas,  to  wit,  November  23ra  : — 
Held,  that  this  must  be  taken  to  mean  New 
Martinmas ;  and  the  plaintiff  having  shewn  that 
the  rent  was,  in  fact,  payable  at  Old  Martinmas, 
the  court  refused  to  set  aside  a  verdict  given  for 
him.  Smith  v.  Walton,  8  Bing.  285 ;  1  M.  &  Scott, 
380  ;  2  L.  J.,  C.  P.  85. 

Under  an  agreement  for  the  quarterly  payment 
of  rent,  the  first  payment  becomes  due  at  the 
end  of  the  first  quarter,  and  the  custom  of  the 
country  to  pay  rent  in  advance  cannot  be 
imported  into  it.  Boe  d.  MUchell  v.  WeUer,  1 
Jur.  622. 

Under  a  reddendum  of  a  yearly  rent,  payable 
by  four  equal  quarterly  payments,  commencing 
fiom  the  2oth  day  of  March,  then  instant ;  the 
first  quarterns  rent  is  payable  on  the  said  25th 
day  of  March  ;  and,  consequently,  the  rent  is  a 
beforehand  rent.  Hopkins  v.  Helmore,  3  N.  &  P. 
463  ;  8  A.  &  E.  463 ;  1  W.  W.  &  H.  386  ;  7  L.  J., 
Q.  B.  195  ;  2  Jur.  856. 

By  a  memorandum  in  writing,  A.  agreed  to  let 
to  B.  a  house  at  a  yearly  rent  of  50/.,  with  a  pro- 
viso that  A.  should,  in  consideration  of  the  yearly 
rent  being  duly  paid,  give  B.  quiet  possession  of 
the  house  ;  and  B.  agreed  to  pay  the  rent,  and 
all  taxes.  The  memorandum  concluded  thus  :— ^ 
"likewise  the  stable,  and  loft  over,  now  occu- 
pied by  H.,  at  a  further  rent  of  25Z.  per  annum, 
to  be  paid  on  the  usual  quarler-ilays" : — Held, 
that  the  reservation  of  quarterly  payments 
applied  only  to  the  25/.  rent,  and  not  to  the  50^. 
Owmhes  v.  Howard,  1  C.  B.  410. 

A.  agreed  to  let,  and  B.  agreed  to  take,  the 
second  floor  in  a  house,  to  hold  from  the  25th 
March,  1844,  for  a  twelvemonth  certain,  and 
thence  for  the  continuance  of  the  term  of  A.'s 
intei'est  in  the  premises,  until  determined  by  a 
six  months'  notice  from-  B.,  expiring- at  any 
quarter  of  a  year,  at  the  rent  of  1 20/.  a  year  : — 
Held,  that,  after  the  expiration  of  the  first  twelve 
months,  the  rent  continued  to  be  payable  yearly. 
Collett  V.  Carting,  10  Q.  B.  785 ;  16  L.  J.,  Q.  B. 
390;  11  Jur.  890. 

When  Bent  beoomei  due.] — By  an  agreement 
dated  the  8th  September,  the  defendant  agreed 
to  let  a  house  to  the  plaintiff  for  seven  years,  at 
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an  annual  rent,  payable  quarterly,  the  first  pay- 
ment to  be  made  on  the  25th  of  March  following  : 
— Held,  that  a  quarter's  rent  only  became  due  on 
the  25th  March.  Hutchint  v.  Scott,  2  M,  &  W. 
809  ;  M.  &  H.  194  ;  6  L.  J.,  Ex.  186. 

Payable  in  Advance.] — ^Where  there  was  a 
stipulation  for  "  rent  to  commence  at  Michael- 
mas, and  to  be  paid  three  months  in  advance, 
such  advance  to  be  paid  on  taking  possession  "  : — 
Held,  that  the  stipulation  could  only  go  for  the 
advance  of  the  first  quarter's  rent.  Holland  v. 
Falser,  2  Stark.  161. 

A.  held  premises  of  B.  under  a  lease  for  three, 
seven  or  ten  years,  determinable  on  notice,  with 
a  stipulation  that  the  amount  of  a  quarter's  rent 
should  be  paid  by  A.  on  taking  possession,  which 
was  to  be  allowed  to  him  for  the  last  quarter's 
rent  **on  the  determination  of  the  tenancy." 
After  a  notice  to  determine  the  lease  at  the 
expiration  of  the  third  year  had  been  given,  and 
before  its  expiration,  the  parties  verbally  agreed 
that  A.  should  continue  tenant  for  another  year, 
no  express  mention  being  made  of  the  terms  of 
the  tenancy  : — Held,  that  the  above  was,  in  sub- 
stance, a  stipulation  for  a  forehand  rent,  and 
that  in  the  absence  of  any  express  mention  of 
other  terms,  A.  continued  to  hold,  subject  to  the 
terms  of  the  original  lease,  and  consequently, 
that  the  payment  made  on  taking  possession  was 
applicable  to  the  last  quarter  of  the  fourth  year. 
Finch  V.  miler,  5  C.  B.  428. 

In  1851  A.  became  tenant  of  premises  under 
terms  of  a  written  agreement  (not  under  seal) 
for  a  term  exceeding  three  years,  the  rent  payable 
quarterly  in  advance.  A.  occupied  the  premises 
for  some  time,  and  paid  several  quarters'  rent, 
and  the  receipts  given  to  him  by  the  agent  of 
the  landlord  stated  that  such  payments  were  in 
advance,  although,  in  fact,  A.  never  paid  the 
rent  in  advance  : — Held,  that  although  the 
agreement  was  void  under  8  &  9  Vict.  c.  106,  s.  3. 
as  not  being  under  seal,  still  that  the  receipts 
taken  were  ample  evidence  of  the  tenancy  being 
upon  the  terms  of  the  rent  being  payable  quar- 
terly in  advance.  Lee  v.  Smith,  9  Ex.  662  ;  2 
C.  L.  B.  1079 ;  23  L.  J.,  Ex.  198  ;  2  W.  R.  377. 

By  an  agreement  for  the  sale  of  a  houH2  and 
land,  75/.,  part  of  the  purehase-money,  was 
payable  on  signing  the  agreement,  and  1,5002., 
the  remainder  of  the  purchase-money,  was 
payable  with  interest  on  a  day  certain ;  and 
after  stipulating  for  the  delivery  of  an  abstract 
of  title  and  the  time  within  which  the  title  should 
be  deemed  accepted,  the  agreement  stated  that 
as  the  purchaser  was  to  be  let  into  immediate 
possession,  and  for  the  purpose  of  securing  the 
due  performance  of  the  several  agreements 
therein  contained,  the  purchaser  admitted  him- 
self to  be  a  tenant  from  week  to  week  to  the 
vendor  of  the  hereditaments  thereby  agreed  to 
be  sold,  at  the  weekly  rent  of  80/.,  payable  in 
advance : — Held,  that  the  agreement  gave  a 
right  of  distress  to  the  vendor  for  the  sum  pay- 
able as  a  weekly  rent.  Yeamufi  v.  Ellison,  36 
L.  J.,  C.  P.  326  ;  17  L.  T.  65. 

An  agreement  to  take  a  house  having  been 
entered  into,  conditioned  to  pay  two  quarters' 
rent  in  advance,  the  tenant  entered  and  f aileii  to 
perform  &uch  condition.  In  an  action  to  recover 
that  sum  : — Held,  that  a  count  for  use  and  occu- 
pation did  not  apply  to  such  a  case,  and  that 
the  plaintifE  could  only  recover  under  a  special 
count  on  the  agreement.  Angell  v.  Randall,  16 
L.  T.  489. 


Defendant  occupied  premises  from  1st  Decem- 
ber, 1830,  under  an  agreement  dated  February, 
1831,  for  the  term  of  one  year,  the  rent  to  be 
paid  on  the  usual  quarter  days,  "  the  first  day  of 
payment  to  be  on  the  25th  December  last."  He 
paid  four  quarters'  rent,  the  last  payment  being 
on  29th  September,  1831,  and  on  4th  December 
sent  the  key  of  the  premises  to  the  landlord,  who 
on  the  20th  gave  possession  to  a  new  tenant : — 
Held,  that  the  agreement  was  for  payment  of 
rent  in  advance,  and  therefore  that  defendant  was 
entitled  to  costs  under  43  Qeo.  3,  c.  46,  on  an 
arrest  and  holding  to  bail  for  a  whole  quarter's 
rent.    Allen  v.  Bates,  3  L.  J.,  Ex.  39. 

Amoirnt.] — If  A.  agrees  to  let,  and  B.  to  take  a 
messuage,  from  a  day  past,  for  a  term  of  ten 
years,  "  at  and  under  the  rent  of  80/.,"  this  is  an 
agreement  by  B.  to  pay  a  rent  of  80/. ;  and  there- 
fore, if  there  is  a  power  of  re-entry  in  case  of  a 
breach  of  "any  of  the  agreements  therein 
contained,"  A.  has  a  power  of  re-entry  for  non- 
payment of  rent,  and  may  bring  ejectment, 
although  there  is  no  express  agreement  to  pay 
the  rent.    Doe  d.  Rains  v.  XnelUr,  4  Car.  &  P.  3. 

A.  demised  a  colliery  to  B.,and  B.  covenanted 
to  pay  as  rent  "  one-third  part  of  the  money  that 
should  arise,  be  made,  received,  or  produced  from 
the  sale  of  the  coals  "  ;  and  covenanted  to  keep 
"true  accounts  of  all  coal  daily  raised,  and  to 
make  and  deliver  true  copies  thereof  to  A. "  : — 
Held,  that  taking  the  two  covenants  together, 
the  rent  was  to  he  calculated  on  the  amount  of 
coal  sold,  and  not  on  the  amount  of  money  actu- 
ally received.    Edwards  v.  Rees,  7  Car.  k  P.  340. 

In  an  action  on  an  indenture  of  demii»e  of  a 
coal  mine,  made  on  the  8th  July,  1805,  reserving 
one-fourth  of  the  coal  raised,  or  the  value  in 
money,  at  the  election  of  the  lessor ;  and  if  the 
one-fourth  fell  short  of  400/.  per  annum,  then 
reserving  such  additional  rent  as  would  make  up 
that  annual  sum,  to  be  rendered  monthly  in 
equal  portions  : — Held,  that  the  lessor  having 
elected  to  take  the  whole  in  money  might 
declare  for  two  years  and  three  months'  rent  in 
arrear.  But  even  if  the  money  rent  was  reserved 
annually,  the  plaintiff  might  remit  his  claim  to 
the  three  months'  rent,  and  enter  up  judgment 
for  the  two  years'  rent  only^.  Buckley  v.  Kenyon,, 
10  East,  139. 

A  lease  of  mines  was  granted  for  thirty  years 
in  consideration  of  250/.  paid  down,  and  a  reser- 
vation of  500/.  to  be  paid  annually  during  the 
first  ten  years,  which,  with  a  power  of  re-entry 
in  case  of  nonpayment,  was  reserved  to  the  lessor, 
his  heirs  and  assigns.  The  payments  were  to  be 
made  clear  of  all  deductions  for  rates  and  taxes 
except  property  tax,  and,  if  more  than  one  acre 
per  annum  was  worked,  the  500/.  for  that  year 
was  to  be  increased  proportionately,  but  no  pay- 
ments were  to  be  made  after  the  total  sum  of 
5,000/.  had  been  thus  paid: — Held,  that  the 
annual  payments  of  500/.  were  of  the  nature  of 
rent,  and  were  not  instalments  of  unpaid  pur- 
chase-money. Barrs  v.  Lea^  33  L.  J.,  Ch.  437 ; 
12  W.  R.  525. 

A  tenant  from  year  to  year — evicted  by  a  civil 
biU  decree  but  still  in  actual  occupation  — 
entered  into  an  agreement  with  the  landlord,  by 
which  it  was  agreed  that  he  should  thenceforth 
be  tenant  from  year  to  year  at  a  rent  to  be  ascer- 
tained by  three  persons  named ;  those  persons 
having  declined  to  determine  the  amount  of  the 
rent,  and  the  tenant  having  refused  to  pay  an 
increased  rent  demanded  by  the  landlord,  the 
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latter  took  possession  under  the  decree  : — Held, 
that  the  tenant  was  entitled  to  maintain  trespass 
against  the  landlord.  M'Creetili  v.  McGeough^ 
Ir.  R.  7  C.  L.  236. 

A  water  oompau J  was  required  by  its  act  to 
supply  water  to  eveiy  occupier  of  a  house  within 
the  district,  upon  |)ayment  of  a  rate  varying 
with  the  rent  of  such  house : — Held,  that  the 
word  "  rent "  did  not  necessarily  mean  the  actual 
jrent  paid  by  the  occupier,  but  must  be  construed 
to  mean  the  proper  rent  to  a  tenant  who  paid 
the  rates  and  charges  regularly  falling  upon  the 
tenant.  Sheffield  Waterworks  Co.  v.  Bennett^  42 
L.  J.,  Ex.  121  ;  L.  R.  3  Ex.  196  ;  28  L.  T.  509 ; 
21  W.  R.  686— Ex.  Ch. 


How  OMBpnted.] — In  a  lease  of  land  for 


twenty-one  years,  from  the  25th  of  March,  1848, 
it  was  covenanted  that  the  lessee  should  pay  a 
stipulated  sum  for  the  first  year,  with  a  proviso 
that  the  rent  for  each  subsequent  year  of  the 
term  should  be  reduced  or  increased,  according 
to  the  average  price  of  wheat  in  any  one  year  of 
the  term,  such  average  to  be  taken  and  ascer- 
tained from  the  then  current  year's  averages, 
which  were  taken  in  the  month  of  January  in 
every  year,  under  and  by  virtue  of  the  Tithe 
Commutation  Act  (6  &  7  Will.  4,  c.  71),  s.  56, 
which  is  the  result  of  the  sales  during  seven 
years  ending  on  Thursday  next  before  Christmas 
Day  then  next  preceding  : — Held,  that  the  rent 
must  be  computed  accoiding  to  each  septennial 
average  so  published  in  each  year.  Kendall  v. 
Baiter,  11  C.  B.  842  ;  21  L.  J.,  C.  P.  110  ;  16  Jur. 
i79. 

Under,  a  covenant  in  a  lease  the  court  will 
grant  a  rule  to  have  it  computed  what  is  due 
for  arrears  of  rent.  Wingjield  v.  Cleverly ^  13 
Price,  63. 


Additioaal — Parol  BTidenee  to  prove.] — 


Parol  evidence  is  not  admissible  to  prove  an 
additional  rent  payable  by  a  tenant,  beyoml  that 
expressed  in  the  written  agreement  for  a  lease. 
Preitan  v.  Morceau,  2  W.  BL  1249. 

Damagoi  for  Eent] — In  a  covenant  for 


five  years*  rent  due  at  the  expiration  of  a  term 
of  years,  the  rent  day  for  the  last  half-year  not 
falling  within  it,  the  plaintiff  may  recover 
damages  for  all,  except  the  last  half-year's  rent. 
Lofig  V.  Barroughs,  1  Vern.  247. 

ImproTod  Annual  Yalne.] — An  agreement  was 
enteied  into  for  a  lease  of  premises  in  the  city  of 
London  to  A.  for  a  term  of  years,  in  consideration 
of  a  yearly  reserved  rent  of  102/.  lOir.,  and  of  a 
covenant  to  expend  2,0002.  in  building  a  house 
upon  the  premises.  The  house  was  built,  and 
the  lease  grantM  at  the  rent  agreed.  The 
improved  annual  value,  after  the  erection  of  the 
house,  was  2o0/. : — Held,  that  tithes,  at  the  rate 
of  2#.  9<2.  in  the  pound,  were  to  be  computed  not 
mei-ely  on  the  rent  reserved  by  the  lease,  but  on 
the  full  annual  value  of  the  premises  to  let,  as 
improved  by  the  expenditure  of  the  2^000/. 
Vivian  v.  Cochrane,  4  De  G.  M.  &  U.  818  ;  25 
L.  J.,  Ch.  653  ;  1  Jur.  (N.8.)  809  ;  3  W.  R.  254. 

Vominal  Amount— **  Bent  having  no  Xonoy 
Value."] — ^An  annual  rent  of  merely  nominal 
amount,  e.g.  3#.,  is  not  "  a  rent  having  no  money 
value"  within s. 65,  sub-s.  1,  of  the  Conveyancing 
Act,  1881,  even  though  it  may  have  in  practice 
not  been  regularly  paid,  those  woixls  meaning. 


rather,  a  rent  which,  when  received,  has  no 
money  value.  Smith  4'  StotV$  Contract ,  In  re^ 
48  L.  T.  512  ;  31  W.  R.  411. 

3.  Appobtionment. 

On  Death.] — Upon  the  death  of  a  tenant  in 
tall,  the  rent  shall  be  apportioned.  Paget  v.  Gee, 
Amb.  198  ;  3  Swanst.  694. 

The  4  &  5  Will.  4,  c.  22,  s.  2,  applies  to  cases 
in  which  the  interest  of  the  person  interested  in 
such  rents  is  terminated  by  his  death,  or  by  the 
death  of  another  person  ;  but  does  not  apply  to 
the  case  of  a  tenant  in  fee,  or  provide  for  appor- 
tionment of  rent  between  the  real  and  personal 
representatives  of  such  person,  whose  interest  is 
not  terminated  at  his  death.  Brown,  v.  Amyatf 
3  Hare,  173  ;  13  L.  J..  Ch.  232.  Approved  in 
Beer  v.  Beer,  12  C.  B.  60  ;  21  L.  J.,  C.  P.  124  ; 
16  Jur.  228. 

Bight!  of  Lessao.] — ^l^liere  a  lease  was  made 
to  A.  of  two  houses  adjoining  each  other,  at  one 
entire  rent  of  65/.  10#.,  and  the  lessor  conveyed 
one  of  the  houses  by  deed  (to  which  the  lessee 
was  no  party)  to  B.  in  fee,  at  an  apportioned 
rent  of  40/. : — Held,  that  such  apportionment 
should  have  been  made  by  a  jury  to  give  it 
validity,  inasmuch  as  the  grantee  had  not 
acquired  the  same  rights  and  remedies  against 
A.,  the  lessee,  as  he  would  have  acquired  under 
the  legal  apportionment  by  a  jury ;  the  lessee 
not  being  bound  by  the  apportionment  in  the 
conveyance  to  which  he  was  no  party,  and  the 
propriety  of  which  he  might  dispute.  Blw  v. 
Collins,  6  B.  &  Aid.  876 ;  1  D.  &  R.  291  ;  24  R.  R. 
601. 

One  lessee  alone  cannot  come  into  chancery 
for  apportionment.  Stafford  v.  London  City,  1 
Stra.  95. 

What  Apportionable.]— An  owner  of  a  house, 
having  mortgaged  it  in  fee,  and  continuing  in 
possession,  let  it  as  a  feady-furnishod  house,  to 
the  defendant.  He  afterwards  became  bankrupt, 
and  then  with  the  assent  of  his  assignees,  let  the 
house  ready  furnished  to  the  defendant  by  the 
week,  who,  after  three  weeks*  occupation, 
received  notice  from  the  mortgagee  to  pay  rent 
to  him : — Held,  in  an  action  brought  by  the 
assignees  for  use  and  occupation  of  the  house 
and  furniture,  that  they  were  entitled  to  recover 
for  the  use  of  the  furniture ;  that  the  rent  of  the 
bouse  and  furniture  might  be  apportioned,  or  if 
not,  that  VL\ion.  the  entry  of  the  mortgagee  claim- 
ing the  house,  and  having  no  interest  in  the 
furniture,  a  new  agreement  might  be  inferred,  to 
take  the  house  at  a  reasonable  rent  from  the 
mortgagee,  and  to  pay  a  reasonable  amount  as 
compensation  for  the  use  of  the  furniture  to  the 
assignees.    Salmon  v.  Matthews,  8  M.  &  W.  827  ; 

11  L.  J.,  Ex.  59. 

Sembie,  that  if  an  act  of  parliament  takes 
away  a  portion  of  the  subject-matter  of  a  demise, 
the  lessee  is  not  entitled  to  an  apportionment  of 
the  rent.    Harris  v.  Morrice,  10  M.  &  W.  260  ; 

12  L.  J.,  Ex.  42. 

Where  land  in  the  possession  of  a  tenant  for 
years  is  conveyed  by  deed,  the  right  of  the 
purchaser,  as  assignee  of  the  reversion,  to  receive 
the  whole  rent  for  the  current  quarter  cannot  be 
controlled  by  a  contemporaneous  parol  agree- 
ment to  apix>rtion  the  quarter's  rent  between 
assignor  and  assignee.  Flinn  v.  Calow,  1  Man.  & 
G.  589. 
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A  lease  for  years  by  a  rector  haying  ceased  by 
his  death,  the  sacceedii^  incumbent  received 
from  the  lessee  a  sum  of  money  as  the  rent  due 
for  the  whole  year,  in  the  coarse  of  which  the 
lessor  died  : — Held,  that  the  executor  was  entitled 
to  an  apportionment.  Hawkins  y.  Kelly,  8  Ves. 
808. 

B.  mortgaged  certain  premises  to  C,  and 
covenanted  to  insure,  and,  in  the  event  of  fire, 
to  apply  tbe  insurance  moneys  in  rebuilding 
the  mortgaged  premises.  A  fire  took  place,  and 
B.  rebuilt,  but  the  premises  so  erected  extended 
beyond  the  boundary  line  of  the  mortgaged 
property  on  to  an  adjoining  slip  of  land  belonging 
to  the  mortgagor.  B.  subsequently  mortgaged 
this  slip  of  land  to  H.,  and  also  gave  him  a 
second  mortgage  on  the  premises  In  mortgage  to 
C. ;  and  H.  afterwards  joined  with  C.  in  a  demise 
of  the  whole  of  the  property,  .the  rent  being  made 
payable  to  C,  all  parties  being  under  the 
impression  that  the  premises  originally  mortgaged 
to  C.  comprehended  the  property  subsequently 
mortgaged  to  H.  Upon  a  bill  filed  by  H., 
praying  an  apportionment  of  the  rent: — Held, 
that  it  was  a  mistake  of  facts,  against  which  the 
court  would  relieve ;  and  an  apportionment  of 
the  rent  was  decreed  accordingly.  Harry  man  v. 
eollint,  18  Beav.  H  ;  18  Jur.  601. 


Determination  by  Value.]— When  a  gift 


of  part  of  a  farm,  subject  to  an  entire  rent, 
described  it  as  "containing  about  ninety-eight 
acres,  subject  to  the  proportion  of  rent  same 
bears  to  the  whole,"  and  the  gift  of  the  other 
part  of  the  farm  had  described  it  as  **  containing 
about  twenty  acres,  subject  to  the  proportion  of 
rent  to  which  the  entire  of  the  lands  is  subject," 
the  proportion  of  the  rent  to  be  borne  by  the 
twenty  acres  and  ninety -eight  acres  respectively 
is  to  be  determined  by  their  relative  value,  and 
not  by  acreage.  O'Connor  v.  O' Connor ,  19 
W.  R.  90. 


Of  Leaiei   for   Id^ei.] — An  equitable 


tenant  for  life  under  a  settlement  of  freehold 
leases  for  lives  obtained  a  renewed  grant  for  lives 
to  himself.  At  his  death  the  property  was  in  the 
occupation  of  yearly  tenants,  under  parol  demises 
by  him  : — Held,  that  the  rents  were  not  appor- 
tionable  either  under  11  Geo.  2,  c.  19,  or  under 
4  &  5  Will  4,  c.  22.  Mills  v.  Trumper,  L.  R.  4  Ch. 
320 ;  20  L.  T.  384  ;  17  W.  R.  428. 


Of  Land  Tax.] — Land-tax,  quit-rent,  &c., 


are  not  apportionable  as  between  tenant  for  life 
and  remainderman.  Sutton  v.  Chqflin,  10  Ves.  66. 

Prior  Lease  eziiting.]— A  lessee  of  100  acres 
of  land  accepted  the  lease,  and  entered  upon  the 
land.  Upon  his  entry  he  found  eight  acres  in 
the  possession  of  a  person  entitled  under  a  prior 
lease  from  the  lessor,  and  that  person  kept 
possession  of  the  eight  acres  until  half  a  year's 
rent  became  due,  and  excluded  the  lessee  from 
the  enjoyment  during  that  period,  the  lessee 
continuing  in  possession  of  the  remainder.  The 
prior  lease  was  for  a  term  extending  beyoml  the 
duration  of  the  latter  lease : — Held,  that  the 
latter  demise  was  wholly  void  as  to  the  eight 
acres  ;  and  that  the  rent  was  not  apportionable, 
and  the  lessor  was  not  entitled  to  distrain  for  the 
whole  rent  or  any  part  of  it.  Xeale  v.  Mackenzie^ 
1  M.  &  W.  747  ;  2  Gale,  174  ;  6  L.  J..  Ex.  263— 
Ex.  Ch.  Reversing  2  C.  M.  &  R.  84  ;  5  Tyr. 
1106;  4L.  J.,  Ex.  185. 


Under  11  Geo.  2,  e.  19, 1. 15,  and  4  ft  6  WUl.  4, 
e.  28,  ■.  2.]-'The  4  &  5  Will  4,  c.  22,  s.  2,  does 
not  apply  to  cases  where. the  party  entitled  to 
the  rent  himself  outs  an  end  to  the  term. .  Olden^ 
sh^w  V.  Holt.  4  P.  &  D.  307 ;  12  A.  &  E.  690  ;  1 
A.  &  H.  1  ;  11  L.  J.,  Q.  B.  221  ;  4  Jur.  1012. 

A.,  in  1836,  let  land  to  B.  under  a  building 
agreement ;  the -rent  was  to  commence  at  Christ- 
mas, 1838,  and  A.  to  have  a  right  of  re-entry  in 
case  of  non-performance  on  the  part  of  B.  A. 
availed  himself  of  this  right  of  re-entry,  and 
brought  an  ejectment,  laying  the  demise  on  the 
1st  January,  1839.  In  September,  1838,  he  had 
relet  the  land  to  C,  at  a  I'ent  to  commence  in 
1840,  which  was  equivalent  in  amount  to  that 
provided  for  by  the  first  agreement.  In  an 
action  by  A.  for  breaking  the  first  agreement : — 
Held,  first,  that  the  demise  in  the  ejectment  was 
to  be  taken  as  the  date  of  the  re-entry  by  A. ; 
and  that  he  was  not  entitled  to  that  portion  of 
the  rent  between  the  previous  Christmas  and 
that  day,  under  4  &  6  Will.  4,  c  22,  s.  2.    lb. 

Held,  that,  secondly,  it  was  properly  left  to 
the  jury,  as  a  mere  money  calculation,  to  say 
whether  A.  had  sustained*  more  than  nominal 
damages  by  breach  of  the  agreement.    lb. 

The  4  &  5  Will.  4,  c.  22,  s.  2,  does  not  apply  to 
rents  payable  by  tenants  from  year  to  year; 
which  have  not  been  reserved  by  an  instrument 
in  writing.  Marhley,  In  re,  4  MyL  &  C.  484  ; 
3  Jur.  767. 

The  4  &  5  Will.  4,  c.  22,  applies  where  either 
the  instrument  creating  the  life  interest  or  the 
lease  under  which  the  rent  is  payable  is  dated 
after  the  statute.  Llewellyn  v.  Bousy  35  Beav. 
591 ;  L.  R.  2  Eq.  27;  12  Jur.  (N.S.)  680. 

The  4  &  5  Will.  4,  c.  22,  s.  2,  applies  to  rents 
reserved  by  leases  granted  aft«r  the  passing  of 
tbe  act,  in  pursuance  of  a  power  created  before 
the  act.  Piummer  v.  Wliiteley^  Johns.  585  ;  29 
L.  J.,  Ch.  247  ;  5  Jur.  (N.S.)  1416  ;  .1  L.  T.  230  ; 
8  W.  R.  120.  S.  P.,  Lock  v.  De  Burgh,  4  De  G. 
&  S.  470  ;  20  L.  J.,  Ch.  384  ;  15  Jur.  961. 

Tbe  devisee  of  an  estate  for  life  is  not  entitled, 
as  against  him  in  remainder,  to  an  apportion- 
ment of  rents  upon  parol  leases  from  year  to 
year,  created  by  his  testator,  and  not  since 
determined  by  himself  by  any  act  inter  vivos. 
Cattley  v.  Arnold,  1  Johns.  &  H.  551  ;  28  L.  J., 
Ch.  352  ;  5  Jur.  (N.8.)  361  ;  7  W.  R.  245. 

A  tenant  from  year  to  year  has  a  lease  for  a 
year  certain,  with  a  growing  interest,  during 
every  year  thereafter,  springing  out  of  the 
original  contract  and  parcel  of  it,  and  there- 
fore, where  such  a  tenancy  has  been  created  by 
an  owner  in  fee  of  lands,  who  devises  them  to 
one  for  life  with  remainders  over,  the  interest 
of  the  tenant  from  year  to  year,  unless  terminated 
by  the  devisee  for  life  by  some  act  inter  vivos, 
does  not  determine  upon  the  decease  of  the  tenant 
for  life ;  and, consequently,  the  rent  then  accruing 
due  is  not  appoitionable  under  11  Geo.  2,  c.  19, 
8.  15.  Nor,  unless  reserved  by  an  instrument  in 
writing,  is  such  rent  apportionable  under  4  &  5 
Will.  4,  c.  22.    lb. 

A.  by  will  directed  that,  for  twenty-one  years 
next  after  bis  deatb,  bis  trustees  should  receive 
and  accumulate  the  rents  and  profits  of  his  real 
estate,  and  apply  them  towarcls  payment  of  his 
debts  and  legacies,  and,  subject  to  that  term,  he 
gave  tbe  beneficial  interest  in  the  income  of  his 
estate  to  B.  for  life  : — Held,  under  4  &  5  WilL  4, 
c.  22,  s.  2,  that  the  rent  which  f^l  due  after  the 
expiration  of  the  twenty-one  years  must  be 
apportioned  between  those  beneficially  interested 
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in  the  accamalations,  and  the  tenant  for  life 
who  WBB  entitled  on  the  expiration  of  the  terra. 
St.  Aubyn,  v.  St.  Aubyn^  1  Drew.  k.  Sm.  611  ; 
80  L.  J.,  Ch.  917  ;  6  L.  T.  519  ;  9  W.  R.  922. 

A  portion  of  the  income  was  derived  from 
royalties  payable  under  mining  sets  or  leases, 
when  the  ore  should  be  obtainetl : — Held,  that 
the  rent  not  becoming  due  at  fixed  periods,  it 
did  not  come  within  4  &  5  Will.  4,  c.  22,  s.  2.    Ih, 

When  a  tenant  for  life,  under  a  settlement  of 
an  estate  pur  autre  vie,  renewed  the  lease  for 
lives  to  himself  and  his  heirs,  purchased  the  fee, 
made  a  parol  demise  for  a  year,  but  died  before 
the  end  of  the  current  half-year,  and  a  remainder- 
man entered  and  received  the  rent : — Held,  that 
the  rent  must  be  apportioned  between  the  exe- 
cutor.of  the  tenant  for  life  and  the  remainder- 
man, under  11  Geo.  2,  c.  19,  s.  15.  MUU  v. 
Trumper,  L.  R.  1  Eq.  671  ;  12  Jur.  (N.B.)  329  ; 
14  L.  T.  220 ;  14  W.  R.  630. 

A  tenant  in  fee  demised  lands  from  year  to 
year.  He  died,  having  devised  the  lands  for  life. 
The  devisee  for  life  received  rent,  but  did  not 
live  long  enough  to  have  a  right  to  determine  the 
yearly  tenancy  : — Held,  that  the  administrator 
of  the  tenant  for  life  was  not  entitled  to  an 
apportionment  of  the  rent  under  11  Geo.  2,  c  19, 
8.  15.  Botheroyd  v.  WiMdUy,  5  Tyr.  522  ;  1  Gale, 
66  ;  4  L.  J.,  Ux.  153. 

lender  Act  of  1870.] —Rent  as  between  land- 
lord and  tenant  is  apportionable  under  the 
Apportionment'  Act,  1870.  Hartmp  v.  Bell^ 
1  Cab.  &  E.  19.    Affirmed  in  C.  A. 


Srietion.] — ^A  landlord  who  has  wrong- 


fully evicted  his  tenant  between  two  quarter 
days  is  not  entitled  to  the  apportioned  rent  up 
to  the  day  of  eviction  under  the  Apportionment 
Act,  1870.   Clapham  v.  Draper,  1  Cab.  &  E.  484. 

ETiotioB  by  Title  Paramount.] — Where 


rights  of  shooting  were  demised  by  deed  at  a 
yearly  rent  (without  specified  gale-days)  for  a 
term  of  years,  and  during  the  currency  of  one 
of  the  years,  the  lessee  was  evicted  from  the 
premises  by  title  paramount : — Held,  that  the 
annual  rent  was  apportionable  under  the  Appor- 
tionment Act,  1870,  and  that  the  lessee  was 
bound  to  pay  a  proportionate  part  of  the  year*8 
rent,  to  be  apportioned  in  respect  of  time. 
Mridye  v.  Meldon,  24  L.  R.,  Ir.  91. 

liability.] — The  Apportionment  Act  of 


1870  not  only  affects  the  right  to  receive  rent 
but  the  liability  to  pay  it.  Hastingi  (^Lard), 
Ex  parte,  WiUon,  In  re,  62  L,  J.,  Q.  B.  628 ; 
5  R.  455  ;  10  Morrell,  219. 


Valuation  —  Outgoing  Tenant — Cuatom 


of  Vorfi)lk.l — ^Accoixling  to  the  custom  of  the 
county  of  Norfolk,  the  amount  payable  by  the 
landlord  in  respect  of  valuation  to  the  outgoing 
tenant  is  not  the  absolute  value  put  by  the 
valuers  on  the  subject-matter  of  the  valuation, 
but  is  the  balance  of  that  sum  after  deducting 
any  arrears  of  rent.    Ih, 

4.  Abatement. 

Xiirepretentatioii  ai  to  Value.] — Reference, 
under  the  circumstances,  to  master  upon  petition 
of  tenant  to  inquire  into  the  expediency  of 
libatement  of  rent  both  for  the  past  and  future, 
the  landlord  having  been  guilty  of  misrepresenta- 


tion as  to  the  value  of  the  premises.    MUlbaHk 
V.  Sterens,  C.  P.  Cooper,  45. 

By  an  indenture  of  lease  a  farm  was  demised 
by  A.  to  B.  at  a  yearly  rent  of  1,320Z.  for  a  term 
of  twenty-one  years.  B.,  the  lessee,  alleged  that 
he  had  taken  the  demised  premises  at  the  above 
rent  upon  A.*s  representations  of  the  value» 
which  were  found  to  be  incorrect,  and  A.  there- 
upon suffered  the  rent  to  remain  in  arrears  ;  and 
about  1,000/.  was  in  arrear  on  A.'s  death  in 
December,  1833.  A.*s  will  contained  trusts  for 
persons,  some  of  whom  were  married  women  and 
infants.  The  trustees  of  the  will  had  forborne 
to  sue  B.  for  the  arrears,  but  he  had  been  com- 
pelled to  pay  the  whole  rent  due  after  A.'s  death. 
On  B.'s  amdjAvit  of  the  above  circumstances,  and 
on  affidavits  of  surveyors  and  farmers  as  to  the 
exorbitancy  of  the  rent,  and  from  the  fact  that 
the  testator  himself  had  not  enforced  the  rent, 
a  reference  was  directed  as  to  the  proposed 
abatement  of  the  rent.    lb. 

Deitmetion  of  PremiMt.] — A  lease  contained 
a  proviso  that,  in  case  the  warehouse,  or  any  part 
thereof,  should  at  any  time  during  the  term  "  be 
destroyed  or  damaged  by  fire,  flood,  storm, 
tempest,  or  other  inevitable  accident,*'  the  rent, 
or  a  just  proportion  of  it,  should  cease  or  abate 
so  long  as  the  premises  ehould  continue  wholly 
or  partly  untenantable  or  unfit  for  use  or  occupa- 
tion in  consequence  of  such  destruction  or 
damage.  During  the  period  in  which  the  lessor 
was  executing  the  repairs  the  lessee  was  excluded 
from  the  use  and  occupation  of  the  whole  or  a 
part  of  the  premises,  and  he  claimed  an  abate- 
ment of  rent  under  the  proviso  : — Held,  that  the 
words  '^  inevitable  accident "  imported  something 
ejusdem  generis  with  what  had  been  previously 
mention^,  and  did  not  apply  to  that  which^ 
though  not  avoidable  so  far  as  the  lessee  waa 
concerned,  was  not  in  its  nature  inevitable,  but 
resulted  from  the  default  of  the  lessor,  and  that 
the  lessee  was  not  entitled  to  an  abatement  of 
rent.  Saner  v.  BiUoH,  47  L.  J.,  Ch.  267  ;  7  Ch. 
D.  815  ;  38  L.  T.  281  ;  26  W.  R.  394. 


ByFire.]^^'^  infra,  ooL  928. 


Leaao  by  Aisigneet  of  Bankrupt.] — On  an 
application  of  a  tenant  of  the  assignees,  a 
reference  was  made  to  the  commissioner,  who 
reported  the  rent  should  be  reduced,  which  was 
done.  On  the  application  of  some  creditors,  one 
of  whom  offered  higher  rent,  the  court  refused  to 
interfere.  Be  Beg  fits,  Ex  parte,  Cliambere,  In  re, 
1  Mont.  &  Ayr.  277  ;  4  Deac.  &  C.  225  ;  3  L.  J., 
Bk.  43. 

Landlord  a  Minor.] — This  court  will  not  make 
any  abatement  of  rent  of  tenant  of  minor  wha 
holds  for  lives  renewable  for  ever.  Hamilton  v. 
Hamilton,  1  Hog,  71. 

If  receiver,  or  those  concerned  for  minor,  offer 
any  unreasonable  opposition  to  tenant  who 
applies  for  an  abatement  of  rent,  they  will  be 
campelled  to  answer  petition  of  tenant  and  court 
will  judge  of  abatement  of  rent.  Anon.,  1  Hog,  68. 

Landlord  a  Lunatie.]  —  The,  court  will  not 
direct  a  reference  as  to  the  reiluction  of  rent, 
upon  the  petition  of  a  tenant  of  lunatic's  estate. 
Ihwn,  Ex  parte,  Turn.  &  R.  137. 

In  Foreclosure  Suit. ]^— Where  tenants  hold 
under  leases  of  a  date  prior  to  that   of    the 
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appointment  of  a  receiver  in  a  foreclosure  suit 
over  the  lands  which  they  holcl,  the  court  has 
not  jurisdiction  either  to  remit  arrears  or  to 
grant  a  prospective  abatement  of  the  rents  which 
by  their  leases  the  tenants  are  bound  to  pay, 
unless  the  owner  of  the  lands,  and  the  plaintiff, 
and  other  parties  interested  in  the  rents,  consent 
to  such  remission  or  abatement ;  secus  autem,  in 
the  case  of  the  estate  of  an  infant  or  lunatic 
under  the  control  of  the  court.  Hamilton  v. 
Nagle,  1  Ir.  Ch.  R.  513. 

Agreement   for — Speoifle   Perfomuuioe.] — A 

bill  will  not  lie  by  a  tenant  against  his  landlord 
for  a  specific  performance  of  a  promise  in  writing 
signed  by  him  to  reduce  the  rent  of  lands  demised 
by  indenture  in  consideration  of  previous 
expenditure  thereon,  though  there  had  been  an 
acceptance  of  the  reduced  rent  for  seven  years. 
Fitzgerald  v.  Portarlhgton^  1  Jones,  431 . 

But  the  tenant  ought  to  have  reasonable 
notice  from  his  landlord,  that  he  would  insist 
on  the  rent  reserved  by  the  lease.    lb, 

A.  being  possessed  for  a  term  of  820  years  of 
lands  and  premises  at  B.  in  1832  demisod  them 
to  C.  for  800  years,  at  a  rent  of  140^.,  subject  to 
the  usual  covenants  to  repair  and  pay  the  yearly 
rent.  C.  having  enterea  and  expended  money 
on  the  premises,  conceiving  the  reserved  rent  too 
high,  at  his  solicitation  A.,  in  1838,  agreed  by 
letter  to  reduce  the  rent,  "in  consideration  of 
the  permanent  improvements  made  and  promised 
to  be  made  at  130/.  per  annum  for  the  residue 
of  the  term.'*  C,  after  the  date  of  the  letter, 
oontinued  making  improvements,  and  then 
sublet  at  a  fine  to  D.  at  the  original  rent  of 
140/.  D.  afterwards,  for  100/.,  purchased  from 
C  a  similar  reduction  in  his  rent,  and  there- 
upon A.'s  letter  was  handed  over  from  C.  to  D. 
A.  received  the  reduced  rent  for  some  years 
from  D.,  but  then  insisting  on  the  full  rent, 
on  a  bill  filed  by  C,  to  which  D.  was  no  party, 
against  A.  for  a  specific  performance  of  this 
agreement : — Held,  that  the  consideration  for 
the  promise  by  A.  to  reduce  the  rent  was  too 
vague  and  uncertain  to  allow  a  court  of  equity 
to  decree  a  specific  performance.  Held,  also, 
that  there  must  be  mutuality  in  the  agreement, 
and  it  ought  to  be  enforced.  Held,  also,  that  D. 
ought  to  have  been  a  party  to  the  Isill.  Morgan 
y.  Hainnford,  8  Ir.  Eq.  R.  299. 

And  see  M^Kay  v.  M^Xally,  ante,  col.  904. 

Von-payment— DiitreH  for  faU  Eent — 

Beeovery  of  Difference.] — ^Where  a  landlord  had, 
on  an  assignment  of  the  lease,  assented  to  a 
readjustment  in  the  mode  of  paying  the  rent, 
and  the  tenant  made  default  in  payment  at  the 
reduced  rate,  and  subsequently  became  bankrupt, 
when  the  landlord  distrained  for  the  full  rent 
reserved  under  the  lease,  the  court  held  that 
the  tenant's  trustee  in  bankruptcy  could  not 
recover  from  the  landlord  the  difference  between 
the  full  and  reduced  rent,  the  landlord's  rights 
having  revived  on  non-performance  by  the 
tenant  of  the  terms  of  the  agreement.  Fitz' 
g&rald  v.  Portarlington  (supra),  explained.  Smith 
<$•  Jlartogg^  In  re,  Official  RccMrer,  Ex  parte, 
15  R.  641 ;  73  L.  T.  221  ;  44  W.  R.  79  ;  2  Manson, 
400. 

Preinmption  of.] — ^An  agreement  for  the 

reduction  of  rent  presumed  from  the  receipt  of 
the  reduced  rent,  which  was  consistent  with 
the  recital  in  a  settlement,  though,  during  the 
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greater  part  of  the  period,  a  tenant  for  life 
received  the  rent ;  and  the  reduction  held  to 
extend  to  the  entire  interest,  which  was  an 
estate  for  lives  and  a  term  of  years  in  remainder, 
and  not  to  be  confined  to  the  estate  for  lives. 
Eimight  V.  Haughton,  8  Ir.  Eq.  R.  274. 

Reference  as  to.] — ^Where  a  tenant  applied  for 
a  reference  as  to  whether  a  composition  should 
be  accepted  for  his  arrears  of  rent,  it  was  granted 
at  his  exj^ense,  and  upon  other  very  strict  and 
special  terms.  Fitzgihhon  v.  Flynn,  Sau.  &  Sc. 
687. 

In  an  administration  suit  reference  was  made, 
under  the  circumstances,  on  the  petition  of  the 
tenant,  to  inquire  whether  there  ought  to  be  an 
abatement  of  his  rent.  Lateward  v.  Schreiber, 
C.  P.  Cooper,  46,  n. 

Motion  for.] — A  motion  for  an  abatement  by 
a  tenant  who  held  at  an  exorbitant  rent,  was 
refused  with  costs,  though  not  opposed  by  the 
parties  in  the  cause.  Maguire  v.  Richards, 
Sau.  &  Sc.  690. 


5.  Premises  Let  for  Immoral   Purposes. 

An  action  will  not  lie  at  the  suit  of  a  party 
who  has  let  lodgings  to  an  immodest  woman  to 
enable  her  to  consort  with  the  other  sex  ;  other- 
wise, if  the  woman  merely  lodges  there,  and 
receives  her  visitors  elsewhere.  Appleton  v. 
Campbell,  2  Car.  &  P.  347. 

So,  where  the  lodging  was  under  a  weekly 
tenancy,  and  it  did  not  appear  that  the  premises 
had  been  originally  let  for  the  purpose  of  prosti- 
tution : — Held,  that  the  plaintiff  could  not 
recover  the  weekly  rent  which  accrued  after  he 
was  fully  informed  of  the  defendant's  mode  of 
life.  Jenning$  v.  Throgmorton,  R.  &  M.  251 ; 
27  R.  R.  746.  And  see  Lloyd  v.  Johnson,  1  Bos.  & 
P.  340  ;  4  R.  R.  822. 

In  an  action  for  use  and  occupation  of  a  lodging, 
it  being  set  up  that  the  defenaant  was  an  infant 
and  a  prostitute,  and  shewn  that  the  lodging  was 
so  let  with  the  plaintiff's  knowledge,  for  the 
purpose  of  prostitution,  the  action  was  held  not 
to  be  maintainable.  Crisp  v.  Chnrchill,  1  Bos.  k 
P.  340  ;  4  R.  R.  822.  S.  P.,  Girardy  v.  Richard' 
son,  1  Bos.  &  P.  341,  n. ;  1  Esp.  13. 


6.  Premises  not  Tenantablb. 

Implied  Condition.] — There  is  no  implied 
warranty  attached  by  law  to  a  demise  of  land  or 
the  vesture  of  land,  that  it  will  answer  the  pur- 
pose which  the  lessee  had  in  view  when  he  took 
it.  Svttim  V.  Temple,  12  M.  &  W.  52  ;  13  L.  J., 
Ex.  17  ;  7  Jur.  1065.  S.  P.,  Hart  v.  Windsor, 
12  M.  &  W.  68 ;  13  L.  J.,  Ex.  129  ;  8  Jur.  150. 

Therefore,  where  a  party  entered  into  a  written 
agreement  to  take  certain  acres  of  eatage  for 
cattle,  from  the  8th  September,  1842,  till  the  6th 
April,  1843  ;  and  after  he  had  put  in  his  cattle, 
discovered  that  the  land  was  covered  with  lumps 
of  refuse  paint,  which  poisoned  several  of  the 
cattle  ;  but  there  was  no  evidence  to  shew  that 
the  paint  was  put  there  by  the  landlord,  or  that 
he  knew  of  its  being  on  the  land  : — Held,  that 
the  tenant  was  not  released  from  the  obligation 
of  paying  the  rent  stipulated  for  up  to  the  end 
of  the  term.    lb. 

The  decision  in  Smith  v.  Marrable,  11  M.  &  W. 
5  ;  12  L.  J.,  Ex.  223  (post,  col.  1281),  that  every 
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ready-furnished  house  is  let  under  an  implied 
condition  that  it  is  in  a  fit  state  for  immediate 
occupation,  is  distinguishable  on  the  ground  that 
it  is  a  mixed  contract  for  a  house  and  for  i)ersonal 
chattels.    lb. 

In  an  action  by  a  landlord  for  rent,  the  tenant 
pleaded,  in  substance,  that  through  the  neglect 
and  default  of  the  landlord  the  house  and 
premises  which  formed  the  subject  of  the  letting 
nad  become  unfit  for  habitation,  in  consequence 
of  defects  which  the  tenant  was  not  bound  to 
rectify,  and  that,  the  landlord  having  refused  to 
remedy  these  defects  when  required  to  do  so,  the 
tenant  quitted,  and  gave  up  to  the  landlord  pos- 
session of  the  house  and  premises  before  any  of 
the  rent  claimed  had  accrued  : — Held,  a  bad  plea. 
Murray  v.  Maee,  Ir.  R.  8  C.  L.  396. 

In  the  absence  of  any  agreement  on  the  subject, 
a  person  who  agrees  to  take  a  house  must  take  it 
as  it  stands,  and  cannot  call  on  the  lessor  to  put 
it  into  a  condition  which  makes  it  fit  for  living 
in.     Chappell  v.  Gregory^  34  Beav.  250. 


Fnmislied  Apartmentt.] — See  post,  0.  2 


(cols.  1281  et  seq.) 

BzprMi  Ckinditlon.] — Where  a  party  was 
tenant  from  year  to  year  oC  malting  premises, 
which,  by  reason  of  the  default  of  the  landlord 
in  not  repairing,  according  to  his  agreement  so 
to  do,  had  become  unfit  for  malting  purposes  : — 
Held,  that  this  was  no  defence  to  an  action  for 
Tent  due  subsequently  to  the  premises  becoming 
so  unfit.  Surplice  v.  Farngworth^  7  Man.  &  G. 
576 ;  8  Scott  (N.R.)  307  ;  13  L.  J.,  C.  P.  215  ;  8 
Jur.  760. 

Upon  the  letting  of  a  furnished  house  for 
immediate  occupation,  with  an  express  condition 
that  it  is  fit  for  occupation,  if  it  is  not  so,  and  is 
at  once  given  up  on  that  account,  the  landlord 
cannot  recover  either  the  rent  or  for  use  and 
occupation.  On  such  a  contract,  whether  express 
or  implied,  it  is  a  breach  of  the  condition  if  the 
house  is  so  infested  and  overrun  with  bugs,  as  to 
render  it  unfit  for  occupation  ;  and  as  the  condi- 
tion applies  to  the  whole  house,  it  is  a  breach  if 
any  of  the  rooms  are  in  that  state.  But  it  must 
appear  that  the  nuisance  exists  to  a  serious 
and  substantial  extent,  and  is  such  as  the  tenant 
cannot  reasonably  be  expected  either  to  endure 
or  to  extirpate.  Campbell  v,  Wentock  (Lord), 
4  F.  &F.716. 


7.  Pbemisbs  Let   Pending   Contract   fob 

Sale  ob  Lease. 

Sale — ^When  AbortiTO.] — ^Where  a  man  agrees 
to  purchase  premises  on  an  assurance  that  the 
person  of  whom  he  purchases  has  a  long  term  in 
them,  and  on  the  faith  of  such  assurance,  at  a 
considerable  expense,  enters  into  the  possession 
of  them,  he  will  not,  on  his  refusing  to  complete 
his  purchase  (on  account  of  the  seller  having  a 
shorter  term),  be  charged  in  an  action  for  use 
and  occupation.  Hearn  v.  jDonUin,  1  Peake,  253 ; 
3  B.  R.  684. 

Where  a  party  is  let  into  possession  of  land 
under  a  contract  of  purchase,  which  afterwards 
goes  off,  he  is  liable  to  an  action  for  use  and 
occupation  at  the  suit  of  the  vendor,  for  the 
period  during  which  he  continues  in  possession 
after  the  contract  went  off.  Howara  v.  Shaw, 
8M.  &W.  118. 

If  a  purchaser  takes  possession  of  premises 


under  a  contract  of  sale,  which  on  account  of  a 
defect  in  the  vendor*s  title,  fails  to  be  completed, 
the  vendor  cannot  afterwards  recover  rent  for 
the  period  of  the  purchaser's  possession,  upon 
an  implied  contract  for  use  and  occupation. 
Xirtland  v.  Pounsett,  2  Taunt.  145. 

Where  a  person  was  in  possession  of  premises 
under  an  agreement  for  a  lease,  which  was  never 
executed  by  reason  of  a  default  of  the  lessor,  and 
afterwards  gave  up  the  possession : — Held,  that 
he  was  not  liable,  although  he  had  received 
rent  from  the  under-tenants  during  the  period  of 
his  occupation.  Runiball  v.  Wrights  1  Car.  &  P. 
590. 

Where  the  owner  of  an  estate  contracted  to 
sell  it  to  another,  who  thereupon  sold  part  of 
the  property  so  conti^acted  for  by  auction,  to  a 
third  person,  and  the  sub- vendee  obtained  pos- 
session, and  the  originHl  vendor  afterwards  refused 
to  perform  his  contract ;  on  which  a  suit  in  equity 
was  brought,  pending  which  the  original  vendor 
obtained  possession  from  the  sub-vendee,  on  a 
demand  to  be  restored  to  it,  it  being  rumoured 
that  the  original  purchaser  had  failed  in  the  suit 
instituted  for  specific  performance  ;  if,  in  fact, 
the  plaintiff  should  ultimately  succeed  in  that 
suit,  and  the  estate  is  in  consequence  conveyed 
to  the  purchaser  under  a  decree  of  the  Court  of 
Chancery,  the  sub- vendee  may  maintain  an  action 
for  use  and  occupation  against  the  original 
vendee,  for  all  the  time  during  which  he  held 
the  possession  so  obtained  from  the  second  pur- 
chaser.   Hull  V.  Vawfhan,  6  Price,  157. 

Where  a  vendee  of  an  estate  sold  by  auction 
has  been  suffered  to  enter  upon  and  hold  the 
premises  while  the  title  was  under  investigation, 
and  the  contract  has  afterwards  been  determined 
for  want  of  title  the  vendor  cannot  on  these 
grounds  only  recover  for  use  and  occupation, 
although  the  occupation  has  been  beneficiaL 
Winterbattoni  v.  Ingham,  7  Q.  B.  611 ;  14  L.  J., 
Q.  B.  298  ;  10  Jur.  4. 

A.  purchased  lands  from  B.  under  a  contract 
of  sale  not  in  writing,  went  into  possession,  and 
under  such  contract  remained  in  such  possession 
for  several  years  without  paying  rent : — ^Held, 
that  B.  could  not  maintain  an  action  for  use  and 
occupation  against  A.,  as  the  facts  of  the  case 
rebutted  the  implied  contract  to  pay  rent  for  the 
lands.  Corrlgan  v.  Woods,  Ir.  E.  1  C.  L.  73  ; 
15  W.  B.  318. 

When  a  purchaser  has  entered  into  possession 
of  lands  under  a  contract  of  sale,  which  is  sub- 
sequently rescinded,  he  is  not  liable  for  use  and 
occupation  during  the  period  between  the  entry 
and  the  rescission.  Markey  v.  Coote,  Ir.  B.  10 
C.  L.  149. 

If,  after  the  rescission,  the  purchaser  remains  in 
possession,  he  is  liable  in  respect  of  his  subsequent 
occupation,  and  it  is  for  the  jury  to  say  whether 
there  was  a  creation  of  a  new  tenancy  at  will, 
containing  an  implied  agreement  on  the  part  of 
the  purchaser  to  pay  a  fair  compensation  for  his 
occupation,  or  whether  the  former  tenancy  had 
simply  been  determined  without  the  creation  of 
any  new  tenanc}',  and  the  purchaser  had  become 
liable  as  a  trespasser.    lb. 

When  a  purchaser  enters  under  a  contract  of 
sale,  the  tenancy  at  will  arising  therefrom  is 
determined  by  a  rescission  of  the  contract,  without 
any  demand  of  possession.    lb. 

Claim,  that  by  an  agreement  for  the  purchase 
by  the  plaintiff  of  property  belonging  to  the 
defendant,  the  purchase  was  to  be  completed  on 
the  29  th  of  September,  1869,  from  which  time 
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the  plain  tiff  was  to  receive  all  rents  and  •profits 
and  to  pay  interest  on  the  piuohase-money  until 
the  completfon  of  the  purchase.  That  the  pur- 
chase was  not  complete  until  the  13th  of  March, 
1876,  and  that  the  plaintiff  had  duly  paid  the 
interest.  That  the  defendant  had  remained  in 
possession,  but  had  paid  no  rent.  That  the 
plaintiff  claimed  rent  for  use  and  occupation  at 
the  rate  of  150^.  per  annum  as  a  fair  value.  The 
defendant  demurred  : — Held,  that  under  the 
agreement  a  fair  rent  must  be  paid  by  the  defen- 
dant for  the  time  he  remained  in  possession,  and 
that  by  demurring  he  had  admitted  150Z.  a  year 
to  be  a  fair  rent.  Metropolitan  Ry.  v.  Defriet^ 
2  Q.  B.  D.  387  ;  36  L.  T.  494  ;  25  W.  R.  841. 

In  July,  1867,  L.  sold  to  a  railway  company  a 
house  in  which  he  was  carrying  on  the  business 
of  a  victualler,  the  terms  being  that  the  purchase- 
money  was  to  be  paid  oh  the  <25th  of  March, 
1869,  or  at  such  earlier  time  as  the  company 
should  choose,  possession  to  be  given  on  payment, 
they  paying  6  per  cent,  interest  in  the  meantime  ; 
and  he  was  to  be  their  tienant  at  a  given  rent, 
the  tenancy  not  to  be  determined  before  the  25th 
of  March,  1869,  unless  the  company,  after  three 
months*  notice,  paid  the  money  sooner,  but  to  be 
determinable  on  the  25th  of  March,  1869,  by  a 
week's  notice.  The  interest  and  rent  were  paid 
up  to  the  25th  of  March,  1869.  L.  gave  due 
notice  to  determine  the  tenancy  on  that  day ; 
but  the  company  not  having  the  purchase-money 
ready,  he  refused  to  give  up  possession,  and  in 
April  filed  a  biU  for  8{)ecific  performance.  On 
the  18th  of  November,  1869,  a  decree  for  specific 
performance,  with  a  declaration  that  the  title 
had  been  accepted,  and  an  order  for  payment  of 
the  purchase-money,  with  interest  from  the  25th 
of  March,  1869,  was  made ;  and  an  inquiry  was 
added  whether,  having  reganl  to  the  circum- 
stances and  conduct  of  the  parties,  the  company 
was  entitled  to  any  and  what  allownnce  in 
respect  of  L.'s  occupation  of  the  premises  after 
the  25th  of  March,  1869  :--Hehl,  that  the  com- 
pany was  not  entitled  to  any  allowance  by  way 
of  occupation  rent.  Lengott  v.  Metropolitan 
Ry,,  L.  R.  5  Ch.  716  ;  18  W.  R.  1060. 

Leaie.] — An  occupation  under  an  agreement 
for  assigning  a  lease,  where  it  was  agreed  that 
the  assignee  should  pay  the  lessee,  until  the  com- 
pletion of  the  assignment,  at  the  rate  of  100/.  per 
year,  constitutes  the  relation  of  landlord  and 
tenant  between  the  lessee  and  assignee.  Savn- 
ders  V.  Mvtgrare,  6  B.  &  C.  624  ;  9  D.  &  R.  529  ; 
2  Car.  &  P.  294 ;  6  L.  J.  (0.8.)  K.  B.  192 ;  30 
R.  R.  414. 

Agreement  to  grant  a  lease  to  S.,  when  he 
should  have  erected  certain  buildings  on  the 
premises  to  be  demised.  No  covenant  to  pay 
rent  before  the  execution  of  the  lease.  S.,  aft^r 
the  buildings  were  erected,  holds  the  premises, 
subject  to  the  terms  in  the  lease,  but  is  liable  for 
use  and  occupation.  Banigter  v.  Ushorne,  Peake, 
Ad.  C.  76. 

A  receiver  of  an  estate  in  which  the  plaintiff 
had  an  equitable  interest  under  a  settlement  vest- 
ing it  in  trustees,  let  the  defendant  into  posses- 
sion under  an  agreement  with  himself  in  writing, 
in  which  he  described  himself  as  agreeing,  "  on 
behalf  of  the  estate,"  to  let  for  a  term  of  years. 
The  plaintiff  declining  to  sanction  any  other  than 
a  yearly  letting,  a  correspondence  ensued  between 
him  and  the  defendant,  in  which  the  latter  inti- 
mated that,  as  he  could  not  get  a  lease,  he  should 
leave  as  soon  as  he  could  ;  and  he  did  leave  before 


he  had  been  six  months  in  possession  i-^Held, 
that  he  was  not  liable  to  the  plaintiff,  either  in 
trespass  or  for  use  and  occupation  ;  and,  semble, 
that  he  was  not  liable  at  all.  Sloper  v.  SauHders^ 
29  L.  J.,  Ex.  276. 


8.  After  Pbsmisbs  have  seek  Dsstboted 

BY  Fire. 

0«iierall7.] — ^The  landlord  of  premises  demised 
under  a  written  agreement  may  recover  against 
his  tenant  in  an  action  for  use  and  occupation, 
for  the  rent  accruing  after  the  premises  are 
burnt  down,  and  no  longer  inhabited  by  the 
tenant.  Baker  v.  Holtpzuffell^  4  Taunt.  45  ;  4 
Ves.  116;  13  R.  R.  656. 

There  is  no  equity  in  favour  of  a  lessee  of  & 
house  liable  to  repair  with  the  exception  of 
damage  by  fire,  for  an  injunction  against  an 
action  under  the  contract  for  payment  of  rent, 
upon  the  destruction  of  the  house  by  fire.    lb. 

Tenants  from  3'ear  to  year  occupied  a  second 
floor,  which,  during  their  occupation,  was  con- 
sumed by  an  accidental  fire : — Held,  that,  not- 
withstanding the  destruction  of  the  premises, 
they  were  liable  to  an  action  for  use  ami  occupa- 
tion for  the  period  which  had  elapsed  between 
the  fire  and  the  regular  determination  of  their 
tenancy.  Izon  v.  Gorton^  5  Bing.  (N.c.)  501  ;  2 
Am.  39  ;  7  Scott,  537  ;  8  L.  J.,  C.  P.  272 ;  3  Jur. 
653. 

Where  famished  apartments  in  a  house  have 
been  let  by  verbal  contract  at  a  sum  payable 
quarterly,  and  the  premises  are  destroyed  by  fire 
in  the  middle  of'  the  quarter,  an  action  lies  for 
the  use  and  occupation  during  the  current 
quarter,  until  the  fire,  at  a  rate  proportioned  to 
the  time  of  actual  occupation,' if  it  appears  that 
both  parties  have  agreetl  that  the  occupier's 
liability  does  not  continue  after  the  occurrence  of 
the  fire ;  for  such  agreement  negatives  the  sup- 
position of  a  demise  for  a  certain  time,  and  shews 
a  contract  in  res^^ect  of  the  occupation  de  die  in 
diem.  Parkery.  Oibhim,  1  Q.  B.  421 ;  1  G.&D. 
10  ;  5  Jur.  1036. 

A  lessee  who  covenants  to  pay  rent  and  to 
repair,  with  an  express  exception  of  casualties  by 
fire,  is  liable  ui)on  the  covenant  for  rent,  though 
the  premises  are  burnt  down,  and  not  rebuilt  by 
the  lessor  after  notice.  Bel/our  v.  Wegtorij  1 
Term  Rep.  310  ;  1  R.  R.  210. 

No  equity  in  favour  of  a  lessee  of  a  house 
liable  to  repair  with  the  exception  of  damage  by 
fire,  for  an  injunction  against  an  action  under 
the  contract  for  payment  of  rent  upon  the 
destruction  of  the  house  by  fire.  Holtpzaffell  v. 
BaJt^,  18  Ves.  115. 

Lessee  of  a  bouse  and  wharf  covenants  to 
repair,  accidents  by  fire  excepted.  •  The  house  ia 
burned  down,  and  the  lessor  having  insured, 
received  the  insurance  money,  but  neglected  to 
rebuild,  and  brought  an  action  at  law  for  the 
rent.  Bill  for  an  injunction,  and  held  proper  till 
the  house  is  rebuilt,  but  went  off  on  another 
matter.  Brown  v.  Qnllter,  Ambl^  619  ;  2  £den» 
210.     But  see  I  Sim.  U6, 

A  tenant  covenanting  to  repair,  damage  by 
fire  only  excepted,  continues  liable  to  payment 
of  rent  notwithstanding  the  premises  are 
destroye<l  by  fire.  Hare  v.  Oroces^  3  Anstr.  687  ; 
4  R.  IJ.  835, 

When  Tenant  liable  to  reinstate.] — A  testa- 
tor directed  his  trustees  to  aUow  A.  to  occupy  a 
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mill,  80  long  as  he  should  think  proper  to  do  so, 
**  he,  nevertheless,  keeping  the  premises  in  good 
and  tenantable  repair,  and  repairing,"  at  a  rent 
of  lOOZ.  A.  accepted  the  gift,  but  ^e  premises 
were  afterwards  totally  destroyed  by  accidental 
fire  : — Held,  that  he  was  bound  to  reinstate  them, 
and  was  liable  for  the  rent  in  the  meanwhile, 
and  that  he  could  not  escape  from  the  liability  to 
rebuild  by  declining  any  longer  to  retain  them. 
Gregg  y.  CoateSy  23  Beav.  33 ;  2  Jur.  (N.8.)  964  ; 
4  W.  R.  735. 

Letting  of  Premisas  and  Bteam  Power — ^Lia- 
bilitj  of  Tenant.] — ^The  plaintifEs  agreed  to  let 
and  the  defendants  to  take,  in  consideration  of 
a  yearly  payment,  all  the  room  and  power  in  a 
mill,  except  a  portion  of  the  premises  in  which 
the  machinery  stood.  The  agreement  provided 
that  the  plaintifEs  should  put  in  steam  pipes,  find 
certain  machinery  and  put  the  place  in  tenant- 
able  repair,  and  that  the  engine  should  run  a 
certain  number  of  hours  a  week.  The  payment 
was  to  commence  in  proportion  to  the  amount 
of  machinery  running.  During  the  defendants' 
occupation  the  premises  were  burnt  down.  The 
plaintifEs  sued  for  payment  for  a  period  after  the 
fire  : — Held,  that,  notwithstanding  that  the  fire 
had  prevented  the  plaintifEs  from  performing 
their  part  of  the  agreement  in  keeping  the 
machinery  at  work,  still  the  payment  su^  for 
was  rent,  and  the  defendants  were  liable.  Selhy 
V.  Oreaves  (L.  R.  3  C.  P.  594)  approved.  Mar- 
sJiall  V.  Schojield,  47  L.  T.  406 ;  31  W.  B.  134— 
C.A. 

Dednetion  in  Bent  made.] — By  an  agreement 
between  F.,  the  receiver  appointed  in  chancery 
for  lands  and  buildings  thereon,  and  J.,  it  was 
recited  that  J.  had  expended  money  in  improving 
the  premises  on  the  understanding  that  a  lease 
should  be  granted  •  to  him,  on  the  terms  after 
mentioned,  pursuant  to  a  previous  agreement 
with  parties  at  the  time  interested,  in  considera- 
tion whereof  F.  had  consented  to  enter  into  this 
agreement.    And  it  was  witnessed  that  F.,  in 
consideration  of  the  premises,  and  according  to 
his  power,  agreed  with  J.  to  let  to  him,  and  J. 
agreed  to  take  the   land,  with  the   buildings 
thereon  lately  converted  at  J.'s  expense  into  a 
mill,  and  other  things  to  hold  for  twenty-one 
years,  at  rent  payable  quarterly ;  and  it  was 
agreed  that,  when  that  agreement  should  have 
been  approved  of  by  the  court  of  chancery,  or 
the  master,  or  if  it  should  be  ascertained  that 
such  sanction  was  not  necessary,  a  lease  should 
be  executed  by  F.  to  J.  (and  a  counterpart  by 
J.)  under  the  terms  of  the  agreement  stipulated, 
which  should  contain  covenants  on  the  part 
of  J.  to  pay  the  said  rent  in  manner  b^ore 
mentioned,  damage  by  fire  excepted ;  and  that, 
until  the  lease  should  be  granted,  F.  might  dis- 
train ''for  all  or  any  part  of  the  rent  hereby 
agreed  to  be  paid."    Provided  that  the  agree- 
ment should  be  in  all  respects  subject  to  the 
approbation  of  the  court  of  chancery  or  the 
master,  F.  undertaking  to  endeavour  to  obtain 
such  approbation,  but  if  the  approbation  were 
refused,  the  agreement  to  be  void.    J.  entered 
itito  possession,  and  erected  new  buildings  :— > 
Held,  that  J.  was  tenant  from  year  to  year  on 
such  terms  as  would  be  inserted  in  a  lease  pur- 
suant to  the   agreement  so  far  as  they  were 
applicable  to  a  tenancy  from  year  to  year.  That, 
if  any  part  of  the  premises  originally  demised 
was  destroyed  by  fire,  the  result  would  be,  not 
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to  destroy  or  suspend  the  whole  rent,  but  to 
entitle  J.  to  a  deduction  from  the  rent  according 
to  the  proportion  which  the  annual  value  of  the 
destroyed  part  bore  to  the  annual  value  of  the 
whole,  taking  the  whole  to  be  the  premises  as 
originally  demised,  not  as  improvea  by  subee* 
quent  additions  made  by  J.  Bennett  v.  Irdand, 
£1.  Bl.  &  El.  826 ;  28  L.  J.,  Q.  B.  48 ;  4  Jur. 
(N.8.)  1104. 


9.  Eviction  A3n>  Surbender. 

Xrietion.] — Where  a  tenant  from  year  to  year, 
at  a  rent  payable  half-yearly,  quitted  at  the  end 
of  a  currefat  year  without  giving  notice  ;  and 
the  landlord  relet  the  premises  before  the  end 
of  the  next  half-year  to  another  tenant : — ^Held, 
that  the  landlord  had  evicted  the  first  tenant, 
and  could  not  maintain  use  and  occupation 
against  him  for  any  rent  subsequent  to  the 
period  when  he  quitted.  HaU  v.  Burgess^  8 
D.ft  B.67  ;  5  B.&0.  332  ;  4  L.  J.  (0.8.)  K.B.  172. 
Where  premises  are  let  at  an  entire  rent,  an 
eviction  from  part,  if  the  tenant  thereupon  gives 
up  possession  of  the  residue,  is  a  complete  defence 
to  an  action  for  use  and  occupation.  Smith  v. 
Baleighy  3  Camp.  513 ;  14  R.  R.  829.  yiewton  v. 
AUin,  1  G.  &  D.  44  ;  1  Q.  B.  518  ;  10  L.  J.,  Q.  B. 
179  ;  6  Jur.  99. 

Where  lands  have  been  let  to  one,  who  under- 
lets to  others,  and  the  latter  receive  a  notice  to 
quit  from  the  original  landlord,  in  consequence 
of  which  one  of  them  does  so,  and  the  lands 
occupied  by  him  remain  unlet  for  a  year,  and 
are  then  let  by  the  original  tenant,  the  original 
landlord  cannot  recover  for  the  rents  of  the 
unoccupied  premises ;  such  circumstances  amount 
to  an  eviction,  and  may  be  pleaded  to  the  whole 
demand.  Bum  v.  PMps,  1  Stark.  94  ;  18  R.  R. 
749. 

An  eviction  by  a  landlord  of  his  tenant  from 
a  part  of  the  demised  premises  creates  a  suspen- 
sion of  the  entire  rent  during  the  continuance  of 
the  eviction,  but  the  tenancy  is  not  thereby  put 
an  end  to,  nor  is  the  tenant  thereby  dischai^^ 
from  the  performance  of  his  covenants  other 
than  the  covenant  for  the  payment  of  the  rent. 
MorrUon  v.  Chadwick,  7  G.  B.  266 ;  6  D.  &  L. 
567  ;  18  L.  J.,  0.  P.  189. 

To  constitute  an  eviction  of  a  tenant  by  his 
landlord,  which  will  operate  as  a  suspension  of 
rent,  it  is  not  necessary  that  there  should  be  an 
actual  physical  expulsion  from  any  part  of  the 
premises ;  but  any  act  of  a  permanent  character, 
done  by  the  landlord  or  by  his  procurement,  with 
the  intention  of  depriving  the  tenant  of  the  enjoy- 
ment of  the  premises  as  demised,  or  any  part  of 
them,  will  operate  as  such  eviction.  Upton  v. 
Townend,  17  0.  B.  30  ;  25  L.  J.,  G.  P.  44  ;  1  Jur. 
(N.S.)  1089  ;  4  W.  R.  56. 

The  existence  of  the  intention  is  a  question 
for  the  jury.    lb. 

Where,  after  a  fire  on  premises  let  to  two 
different  tenants  by  A.,  who  was  entitled  to  have 
the  premises  restored  by  the  superior  landlord, 
out  of  certain  insurance  moneys,  A.  approved  of 
a  new  plan,  submitted  to  him  by  the  superior 
landlora  without  the  consent  of  the  tenants,  and 
the  premises  when  rebuilt  on  that  plan,  were,  in 
the  one  case,  a  little  smaller,  and  in  the  other  a 
little  larger  than  before,  and  there  was  evidence 
of  an  intention  to  oust  the  tenants : — Held,  in 
an  action  by  A.  for  use  and  occupation,  for  rent 
accruing  after  the  premises  were  so  far  advanced 
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in  rebuilding  as  to  be  permanently  altered,  that 
Uiere  was  an  eviction  to  which  A.  was  a  party, 
and  that,  therefore,  the  rent  was  suspended.  Ib» 
The  rent  of  four  houses,  demised  for  a  term 
of  years,  being  in  arrear,  and  the  lessee  having 
assigned  his  lease,  and  two  of  the  houses  being 
unoccupied,  the  lessor  took  possession  of  these 
two,  fiist  by  putting  a  police  constable  in  charge 
of  liiem,  and  subsequently  by  putting  a  person 
in  possession,  under  a  parol  agreement  to  grant 
a  lease  of  the  four  houses  as  soon  as  possession 
of  the  two  others  was  obtained: — Held,  that 
taking  possession  of  the  unoccupied  houses  did 
not  amount  to  an  eviction.    JVheelsr  v.  Steversaiif 

6  H.  ft  N.  155  ;  SO  L.  J.,  Ex.  46  ;  3  L,  T.  702  ;  9 
W.  R.  233. 

A  lessee  of  mines  of  ironstone,  coals,  and  other 
minends  demised  the  same  for  a  term  of  years 
to  the  defendant,  reserving  a  royalty  upon  the 
ore  and  coal  raised  by  him,  or  an  annual  sum  in 
lieu,  if  the  royalties  in  any  year  should  not 
amount  to  that  sum,  with  power  to  the  lessee  to 
distrain  for  the  rents,  reservations  and  royalties, 
and  with  liberty  to  the  defendant,  during  the 
demise,  to  use  jointly  with  the  lessee  a  raUway 
then  on  the  land  demised ;  the  defendant  cove- 
nanting to  repair  the  same  or  to  do  so  jointly 
with  others  who  might  use  it,  he  having  leave  to 
divert  it  at  his  own  expense  if  he  thought  fit : — 
Held,  that  the  fact  that  the  defendant  had  been 
prevented  by  the  plaintifE  from  using  the  rail- 
way, did  not  constitute  an  eviction  so  as  to 
disentitle  the  plaintiff  to  the  rent,  the  use  of 
the  railway  being  an  easement,  and  not  part 
of  the  demise.  WUlmmg  v.  Hayioard^  I  El.  &  El. 
1040  ;  28  L.  J.,  Q.  B.  874 ;  5  Jur.  (N.a)  1417 ; 

7  W.  E.  563. 

An  owner  of  a  house  let  the  first  fioor  to  the 
defendant,  who  being  desirous  to  underlet,  put 
a  man  in  to  show  the  rooms,  and  put  up  a  bill  in 
the  window,  stating  that  the  rooms  were  to  be 
let.  The  owner,  annoyed  by  this  proceeding,  and 
by  the  conduct  of  the  man,  turned  him  out  of 
the  house,  and  took  the  bill  down,  but  left  the 
keys  in  the  rooms.  In  an  action  for  rent,  the 
judge  left  it  to  the  jury  to  say  whether  the 
assault  upon  the  man  was  for  the  purpose  of 
expelling  him,  or  with  the  intention  of  evicting 
the  defendant : — Held,  right.  Hendersony.  Mears^ 
28  L.  J.,  Q.  B.  305  ;  5  Jur.  (N.s.)  709  ;  7  W.  R. 
554.    8,  a,  at  nisi  prius,  I  F.  ft  F.  636. 

Subieqiient  Possession.] — If  the  tenant, 

after  eviction  from  part,  continues  in  possession 
of  the  residue,  he  is  liable  upon  a  quantum 
meruit.    Stokes  v.  Cooper^  3  Camp.  513,  n. 

In  an  action  upon  a  parol  demise,  a  plea  that 
during  the  term  it  was  agreed  that  the  tenant 
should  relinquish  the  possession  to  the  landlord 
for  a  month,  after  which  the  possession  should 
be  resumed  by  the  tenant ;  and  that  he  did  relin- 
quish the  possession,  but  the  landlord  would  not 
restore  the  possession,  is  bad,  as  not  showing  an 
eviction  or  a  surrender.  Dunn  v.  Dl  Nuovo^  3 
Man.  ft  G.  105 ;  3  Scott  (N.B.)  487  ;  10  L.  J.,  C.  P. 
318. 

Buzrender.] — ^A.  demised  rooms  of  a  house  to 
B.  for  a  yeai',  at  a  rent  payable  quarterly. 
During  the  current  quarter,  in  consequence  of 
disputes,  B.  told  A.  that  he  would  leave ;  A. 
assented,  and,  on  B.'s  leaving,  accepted  possession 
of  the  rooms :  —  Held,  that  A.  could  recover 
neither  the  whole  quarter's  rent  nor  rent  pro 
rat&  for  occupation  for  any  period  short  of  the 


quarter.     Orimman  v.  Legge,  8  B.  ft  C.  324  ;   2 
M.  ft  By.  438  ;  6  L.  J.  (0.8.)  E.  B.  321. 

If  a  landlord,  in  the  middle  of  a  quarter, 
accepts  from  his  tenant  the  key  of  the  house 
demised,  under  a  parol  ag^reement  that,  upon  her 
then  giving  up  the  possession,  the  rent  shall 
cease,  and  she  never  afterwards  occupies  the  pre- 
mises, he  cannot  recover  for  the  time  subsequent 
to  his  accepting  the  key.  Whitehead  v.  Clifford, 
5  Taunt.  518  ;  15  R.  R.  579. 

In  an  action  to  recover  a  quarter's  rent  for  the 
use  and  occupation  of  a  house,  under  the  terms  of 
a  lease  held  by  the  defendant  of  the  plaintifEs, 
who  were  joint-tenants  of  the  reversion,  it 
appeared  that  there  had  been  a  concealment,  at 
tne  time  of  the  execution  of  the  lease,  of  the  fact 
that  arrears  of  ground-rent  and  land  tax  were  due 
upon  the  premises,  and  that  the  supply  of  water 
had  been  cut  off,  and  it  also  appeared  that  other 
disputes  had  aiterwards  arisen  between  the 
parties : — Held,  that  the  delivery  of  the  key  of 
the  street  door  by  the  defendant  s  wife  to  one  of 
the  plaintiffs,  and  its  acceptance  by  him,  was  a 
surrender  of  the  lease  by  operation  of  law,  there 
being  evidence  from  which  the  jury  inferred 
an  authority  in  the  wife  to  act  for  her  husband, 
and  in  the  plaintiff  who  received  the  key  to  act 
for  his  co-tenant ;  and  that  such  surrender, 
having  been  made  before  the  rent  sued  for  had 
become  due,  was  a  good  defence  to  the  action 
Dodd  V.  Aoklom,  6  Man.  ft  G.  672  ;  7  Scott  (sr.B.) 
416  ;  13  L.  J.,  C.  P.  11 ;  7  Jur.  1017. 

Of  Part  of  Premisei.] — Semble,  a  surren- 
der of  part  of  the  lands  demised  by  a  lease  will 
destroy  a  power  of  entry  for  nonpayment  of  rent. 
Mortimer  v.  Shortall,  l"CJon.  ft  L.  417  ;  2  Dr.  ft 
War.  363. 

Landlord  AdTertisiag  Premises  to  Let.]— In 
an  action  for  use  and  occupation  of  apartments, 
which  the  defendant  had  quitted  without  giving 
notice,  the  plaintiff  having  put  up  a  bill  to  let 
the  apartments  will  not  prevent  his  recovering. 
Bedpath  v.  Boberte,  8  Esp.  225. 

Landlord  in  Profitable  Ooenpation.]  —  If  a 
tenant  has  left  a  house  unoccupied,  and  the  land- 
lord enters  and  is  in  the  profitable  occupation  of 
the  house,  he  cannot  recover  rent  from  the  tenant 
for  any  time  after  such  profitable  occupation ; 
but  if  he  merely  puts  a  person  into  the  house  to 
take  care  of  it  and  prevent  depredations,  it  would 
be  otherwise.   Bird  v.  De/ontilele,  2  Car.  ft  K.  415. 

Pleadings — Defence.] — To  a  declaration  by  A. 
against  B.  for  19U.  6«.,  due  for  two  and  a  half 
years'  rent  under  a  demise  by  deed,  B.  pleaded, 
as  to  40^.  I0#.,  that  before  the  making  of  the  deed, 
A.  conveyed  parcel  of  the  premises  to  C.  in  fee, 
who  devised  the  same  to  D.,  his  wife  and  their 
heirs  ;  that,  after  the  commencement  of  the  suit, 
D.  and  E.  gave  notice  of  their  title,  and  required 
of  him  payment  of  such  portion  of  the  rent  not 
paid  over  to  the  plaintiff  at  the  time  of  such 
notice  as  might,  on  a  just  apportionment,  be  the 
just  proportional  part  thereof  in  respect  of  the 
parcel  of  the  premises  ;  and  D.  and  E.  then  gate 
notice  to  and  threatened  B.,  that,  if  he  should 
neglect  or  refuse  forthwith  to  pay  over  such  pro- 

Sortional  part  to  D.  and  E.,  they  would  imme- 
iately  eject  and  expel  him  from  the  parcel ;  that 
iOl.  lOf.  was  the  sum  which,  upon  a  just  appor- 
tionment of  the  rent,  would  be  and  was  the  pro- 
portional part  of  the  rent  in  respect  of  the  parcel, 


988 


LANDLORD  AND  TENANT— iiene. 


984 


and  was,  at  the  time  of  the  notice,  unpaid  to  A. ; 
that  the  rent  saed  for  accrued  after  the  death  of 
O. ;  that  if  B.  had  not  paid  the  40/.  10#.  to  D. 
and  E.,  thej  would  have  proceeded  to  eject  the 
defendant  from  the  parcel  of  the  premises ;  where- 
fore B.,  after  the  commencement  of  the  suit, 
necessarilj  and  unavoidably  paid  them  that  sum ; 
and  that  A.  never  had  anything  in  the  parcel  of  the 
premises,  except  as  appeared  in  the  plea : — Held, 
that  this  was  neither  a  good  plea  of  eviction,  the 
notice  being  subsequent  to  the  rent  becoming  due, 
nor  a  good  plea  of  payment,  inasmuch  as  the 
alleged  payment  was  not  in  satisfaction  of  any 
charge  upon  the  land,  or  of  any  debt  due  from  A. 
Boodle  V.  Camhell,  7  Man.  &  G.  386 ;  2  D.  &  L.  66 ; 
«  Scott  (N.B.)  108  ;  13  L.  J.,  C.  P.  142  ;  8  Jur. 
475. 

In  an  action  for  nonpayment  of  rent,  on  an 
indenture  by  husband  and  wife,  and  under  seal 
of  the  wife  (according  to  the  provisions  of  32 
Hen.  8,  c.  28,  s.  3),  the  declaration  stated  that  the 
husband  and  his  wife,  since  deceased,  demised  the 
premises  to  the  defendant  for  twenty-one  years, 
and  that  he  covenanted  to  pay  rent  to  the  hus- 
band and  wife,  and  heirs  of  the  wife ;  that  the 
wife  died,  and  that  after  her  decease,  rent  became 
due  to  her  husband :  plea,  that  the  husband  never 
had  anything  in  the  premises,  but  in  right  of  his 
wife,  whose  estate  they  were,  and  that  she  died 
before  the  rent  became  due,  without  issue,  and 
that  her  heir  threatened  to  eject  the  defendant 
unless  he  would  attorn  and  become  tenant  to 
him,  and  that  he  was  accordingly  obliged  to  do 
«o  : — Held,  that  it  was  not  necessary  for  the 
defendant  to  shew  actual  eviction  by  the  heir, 
and  that  the  plea  was  a  discharge  to  the  action  ; 
•on  the  grounds  that  the  lease  was  not  voidable 
by  the  heir,  but  was  a  good  and  subsisting  lease, 
and  that  he  was  only  entitled  to  the  rent,  and 
could  not  have  entered  to  evict  or  eject  the 
defendant  without  being  considered  as  a  tres- 
passer. Hill  y.  Saundertf  7  D.  &  B.  17  ;  4  B.  ft  C. 
529  ;  9  Moore,  238  ;  2  Bing.  112 ;  1  Car.  ft  P.  80  ; 
4  L.  J.  (O.S.)  K.  B.  2  ;  28  R.  B.  375. 

In  an  action  by  a  landlord  against  his  tenant, 
on  a  farming  lease,  assigning  breaches  on  his 
covenants  :  —  1,  to  repair ;  2,  not  to  plough 
meadow  land;  3,  or  depasture  orchards;  4,  or  cut, 
lop  or  injure  trees,  woods  or  plantations ;  5,  or 
assign  or  underlet  the  premises,  or  any  part 
thereof,  vrithout  the  landlord's  consent  in  writing ; 
he  pleaded  that,  before  any  of  the  breaches 
assigned,  he  was  evicted  and  kept  out  of  part  of 
the  demised  premises  by  the  authority  of  the 
plaintiff : — Held,  that  the  plea  afforded  no  defence 
to  the  action.  Newton  y.  AUiTi^  1  G.  ft  D.  44  ;  1 
•Q.  B.  518  ;  10  L.  J.,  Q.  B.  179  ;  6  Jur.  99. 

Proof.] — ^Action  for  rent  on  a  lease.  Plea,  that, 
before  the  lease  was  made,  P.  impleaded  the 
plaintiffs,  and  had  judgment  of  elegit  against 
their  lands ;  that  the  inquisition  found  the  plain- 
tiffs seised  of  the  demised  premises  then  leased 
to  B.,  subject  to  two  mortgages  for  years  ;  that 
the  sheriff  delivered  the  premises  to  P.,  to  hold 
the  same  till  his  damages  and  costs  should  be 
levied ;  that  before  the  rent  became  due  the 
•defendant  vras  evicted  by  P.,  who  entered,  and 
•ejected,  expelled,  put  out  and  amoved  the  defen- 
dsint  therefrom,  and  kept  and  continued  him  so 
ejected ;  that  the  sum  of  1,0002.  was  stiU  due  to 
P.,  which  was  not  levied.  At  the  trial  the  lease, 
•elegit  and  inquisition  was  put  in,  and  it  was 
proved  that  P.  had  called  on  the  defendant  to 
|)ay  him  rent,  or  he,  P.,  would  turn  him  out ;  on 


which  the  defendant  attorned  to  him  without 
privity  of  the  plaintiffs,  his  lessors : — Held,  that 
the  plaintiffs  were  entitled  to  recover,  as  P.'s 
elegit  only  entitled  him  to  the  reversion  expec- 
tant on  the  mortgages  by  the  lessors.  Poole 
Corporation,  y.  WhUt,  15  M.  ft  W.  571 ;  16  L.  J., 
Ex.  229. 

Held,  also,  that  the  expulsion  as  pleaded,  was 
not  established  by  the  evidence.    lo. 


10.  RXGOVEBT  OF. 

a.  By  Action. 

When  Xaiatainable.]— By  a  lease  it  was  stipu- 
lated that  the  lessees  should  be  at  liberty  to 
retain  a  rent  of  l,100Z.ayear,or  any  part  thereof, 
upon  giving  the  lessor  a  bond  to  pay  whatever 
they  so  retained,  at  the  end  of  seventeen  years, 
with  interest.  The  lessees  having  omitted  to 
pay  the  rent  or  give  a  bond,  and  tiie  lessor  having 
sued  for  the  rent,  the  court  refused  to  stay  pro- 
ceedings, on  an  affidavit,  that,  since  the  com- 
mencement of  the  suit,  the  lessees  had  executed 
and  tendered  to  the  lessor  a  bond  for  the  amount 
retained  and  to  be  retained.    Jonee  v.  Wingjield, 

3  M.  ft  Scott,  846  ;  10  Bing.  308. 

An  action  lies  for  rent  reserve  by  indenture, 
and  accruing  before  a  re-entry  for  a  forfeiture, 
notwithstanding  the  lessor,  under  such  re-entiy, 
is  to  have  the  premises  again,  **  as  if  the  indenture 
had  never  been  made."    Hartehome  y.  WtUeon^ 

4  Bing.  (N.O.)  178  ;  5  Scott,  506  ;  6  D.  P.  C.  404 ; 
1  Am.  15  ;  7  L.  J.,  C.  P.  138  ;  2  Jur.  155. 

Where  premises  are  demised  by  indenture  at 
an  entire  rent,  and  there  is  a  covenant  by  the 
lessee  to  pay  such  rent,  no  action  for  rent  in 
arrear  can  be  brought  on  such  covenant,  unless 
the  lessee  has  been  let  into  the  full  possession  of 
the  premises  demised.  Holgate  v.  Kay.  1  Car.  ft  E. 
341. 

Where  in  such  an  action,  the  defendant  in  his 
plea  sets  forth  the  lease,  and  then  avers,  that  **  he 
entered  and  was  possessed"  of  the  premises  there- 
under, this  will  not  estop  him  from  proving  that, 
when  he  entered,  he  found  some  part  of  the 
premises  in  the  possession  of  a  third  party  under 
an  adverse  title.    Jh. 

A  landlord  cannot  maintain  an  action  of  cove- 
nant for  rent  against  an  under-tenant.  HaZford 
V.  JIatoh,  1  DoagL  183.  See  also  eases,  coL  902, 
etseq. 

Surrender  by  OperatioiL  of  Law.] — ^The 

right  to  recover  rent  accrued  due,  and  which  has 
b^n  reserved  on  a  parol  demise,  is  not  extin- 
guished by  a  surrender  of  the  term  by  opera- 
tion of  law,  notwithstanding  the  absence  cl  a 
personal  ooyenant  by  the  tenant  to  pay  such  rent, 
but  can  be  enforced  by  an  action  for  the  use  and 
occupation  of  the  premises  demised,  under  the 
proyisions  of  s.  14  of  11  Geo.  2,  c.  19.  8kaw  y. 
Lomas,  59  L.  T.  477  ;  52  J.  P.  821. 

Agreement  for  Bnrrender  between  Leotor 

and  Aiilgnee,  saying  Eights  againit  Lessee.] — 
Where  a  lessor  agrees  in  writing  with  an  assignee 
of  the  lease  to  accept  a  surrender  without 
prejudice  to  his  rights  against  the  original  lessee, 
and  takes  actual  or  constructive  possession  of 
the  premises,  there  is  a  surrender  of  the  lease  by 
operation  of  law,  and  the  lessor  is  not  entitled 
to  subsequent  rent  from  the  original  lessee. 
Clements  v.  Richardson,  22  L.  R.  Ir.  535. 
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Under  Froeeit  of  Outlawry— Xqnitable 

Balitf.] — ^Under  process  of  outlawry,  even  in  a 
ciyil  action,  the  landlord  of  the  defendant  is  not 
in  strictness  entitled  to  rent  by  8  Ann.  c.14,  s.  1. 
The  defendant's  goods  being  forfeited  in  point  of 
law,  the  landlord's  remedy  is  by  motion  to  the 
equitable  jurisdiction  of  the  court  from  which 
the  process  issues,  and  not  by  action  against  the 
sheriff.  Brandling  v.  Barrington,  6  B.  &  G.  467  ; 
5  L.  J.  (O^.)  K.  B.  181. 

Bemble,  the  court  will  give  relief,  by  equity  of 
the  statute,  where  the  crown  is  not  interested. 
lb. 

By  Croparoener.] — One  coparcener  cannot 

sue  separately  for  his  portiop  of  rents  accruing 
to  him  and  his  fellows.  -DeeJuirmt  v.  Horwood, 
4  M.  ft  Scott,  400  ;  10  Bing.  526  ;  3  L.  J.,  C.  P. 
198. 

An  action  will  not  lie  by  one  of  three  co- 
parceners to  recover  his  portion  of  rents  of 
the  estate  received  by  an  agent,  where  the  agent 
claims  the  rents  under  a  devise  to  himself.    lb. 

By  Grantee  imder  Agreement  for  Orer- 


leaae  not  earried  out.] — ^The  defendant  having 
received  possession  of  the  premises  as  tenant  for 
a  short  period,  from  trustees  of  the  property, 
shortly  sdEterwards  the  trustees  entered  into  a 
written  agreement  with  the  plaintifE,  by  which, 
upon  the  performance  of  certain  conditions,  they 
were  to  give  her  a  lease  of  the  premises  for 
a  long  term.  This  fact  was  communicated  to 
the  defendant ;  he  expressed  his  satisfaction  and 
the  plaintiff's  agent  made  some  repairs  by  his 
desire.  The  defendant  paid  the  plaintiff  the 
rent  of  the  running  quarter,  under  a  threat  of 
distress ;  and  under  a  notice,  he  paid  the  rent 
of  the  ensuing  quarter  to  the  trustees.  In  an 
action  for  use  and  occupation  for  the  quarter's 
rent  thus  paid : — Hdd,  that  it  was  competent  to 
the  defendant  to  shew  that  the  agreement  for 
giving  the  lease  was  not  carried  into  effect,  and 
consequently  that  the  parties  had  reverted  to 
their  original  position,  and  the  plaintiff  had  no 
right  to  receive  the  rent.  Brooh  v.  Biggs,  6  L.  J., 
C.  P.  148  ;  2  Bing.  (N.C.)  572  ;  2  8c.  803. 

Againat  Penon  Oeenpying  in  plaee  of 

Original  Tenant.] — A.,  the  landloidof  premises, 
sued  B.  as  an  assignee  of  a  lease,  for  rent  due, 
with  a  count  for  use  and  occupation.  At  the 
trial  A.  put  in  the  lease,  which  was  a  lease  to  W., 
who  had  taken  the  benefit  of  the  Insolvent 
Debtors'  Act.  It  was  proved  that  B.  had  occu- 
pied the  premises  and  had  treated  A.  as  landlord, 
and  had  paid  rent  to  him;  but  that  the  lease 
had  never  been  assigned  : — ^Held,  that  A.  could 
not  recover  against  B.,  either  for  the  rent,  or  for 
the  use  and  occupation.  Hyde  v.  Moahs$,  5 
Car.  &  P.  42. 

lUnki  aa  a  flpeeialty.] — ^Bent  aiiear,  either 
by  deed  or  parol,  ranks  as  a  specialty.  Tkomp- 
wn  V.  Tkompion,  9  Price,  471. 

Torm  of  Aetion.] — ^In  debt  for  rent  by  the 
assignee  of  the  lessor,  the  venue  is  local,  but,  in 
covenant  under  the  same  circumstances,  it  is 
transitory.    Tkrale  v.  Qn-nwall,  I  Wils.  165. 

The  assignee  of  rent  may  maintain  debt  for 
arrears  of  the  rent.  Allen  v.  Bryan,  5  B.  &  C. 
512  ;  4  L.  J.  (OA)  K.  B.  210  ;  29  R.  R.  307. 

Debt  lies  on  an  express  covenant  for  payment 
of  a  freehold  rent  charged  on  land  conveyed  in 


fee.     Varley  v.  Leigh,  2  Ex.  446  ;  17  L.  J.,  Ex. 
289. 

Pleading! — Claim.] — ^A  declaration  for  ren* 
stated  a  demise  of  a  messuage,  land  and  pre- 
mises, with  the  appurtenances.  The  proof  was 
of  a  demise  of  a  messuage  and  land,  together 
with  the  furniture,  utensils  and  implements : — 
Held,  that  as  the  rent  issued  out  of  the  real 
property,  and  not  out  of  the  furniture,  it  was 
sufficient  to  allege  and  prove  a  demise  of  the  real 
property,  and  therefore  there  was  no  variance. 
FareweU  v.  JHekeneon,  6  B.  ft  C.  251 ;  9  D.  &  R. 
845  ;  5  L.  J.  (0.8)  K.  B.  154. 

The  proper  mode  of  declaring  in  an  action  on 
a  covenant  in  a  lease,  is  to  set  out,  that  by  inden- 
ture certain  premises  therein  mentioned  were 
demised,  without  stating  them  particularly,  sub- 
ject amongst  other  things  to  a  proviso,  setting 
out  the  sutetanoe  of  the  covenant  and  the  breach. 
Bundoi  V.  Weymouth  {Lord),  Ck>wp.  665. 

A  declaration  at  the  suit  of  the  executor  of  a 
termor,  for  a  breach  of  covenant  after  the  death 
of  the  termor,  should  state  the  interest  and  title 
of  the  latter  in  the  premises.  Machay  v.  Mack- 
reth,  2  Chit.  461  ;  4  Dougl.  213. 

A  declaration  for  rent,  by  the  assignee  of  a 
reversion  for  the  life  of  a  third  person  against 
the  assignee  of  the  term  omitted  to  aver  that  the 
cestui  que  vie  vras  living  when  the  rent  accrued 
due  : — Held,  that  the  continuance  of  the  life  was 
not  to  be  implied  from  the  mere  assertion  of  title, 
and  an  averment  in  the  breach,  that,  "after  the 
plaintiff  became  so  seised  the  rent  became  due, 
and  still  is  in  arrear  to  the  plaintiff " ;  vras 
insufficient,  and  that  the  declaration  was  bad  on 
general  demurrer.  Fryer  v.  Coonibe,  4  P.  ft  D. 
120,  n. ;  11  A.  &  E.  403. 

In  covenant  for  rent  by  a  devisee  againt  the 
assignee  on  a  lease  by  the  testator,  the  declara- 
tion alleged  generally  that  the  testator  was 
seised,  but  did  not  say  of  what  estate.  On 
motion  in  arrest  of  judgment : — Held,  that  the 
ambiguity  was  cured  by  the  verdict.  Harrie  v. 
Beavan,  4  Bing.  640 ;  1 M.  ft  P.  633 ;  6  L.  J.  (o.a) 
C.P.149. 


Befsnee.] — In  an  action  on  a  covenant  for 

seven  quarters'  rent,  a  plea  shewing  a  surrender 
before  the  last  four  of  the  seven  quarters'  rent 
accrued,  is  bad  on  demurrer,  because  it  does  not 
go  to  the  whole  breach,  and  the  breach  is  not 
entire,  but  part  of  it  may  be  proved.  Barnard 
V.  Buthy,  5  Taunt.  27. 

In  an  action  for  nonpayment  of  rent,  on  an 
indenture  by  assignee  of  the  lessor  against  the 
lessee,  the  declaration  alleged  that  the  lessor  was 
possessed  for  the  remainder  of  a  term  of  22  years, 
conmiencing  from  the  25th  December,  1797,  and 
that,  on  the  7th  of  Mareh,  1811,  he,  by  indenture, 
demised  to  the  defendant  to  hold  from  the  20th 
of  December  then  last  past.  Plea,  that  the  lessor 
was  not  at  the  time  of  making  the  indenture 
possKsed  for  the  residue  of  the  term  as  allied : — 
Hdd,  that  such  plea  was  good  on  general  demurrer, 
as  the  averment  in  the  declaration  was  material 
and  traveraable.  Oarrieh  v.  Blagrave,  4  Moore, 
303  :  1  Br.  ft  B.  531 ;  21  R.  B.  710. 

If  both  lessee  and  lessor  sign  a  lease,  the  former 
is  estopped  to  plead  nil  habuit  in  tenementis  to 
an  action  of  debt  for  rent  by  the  lessee.  WUMm 
V.  W'tngate,  6  Term  Rep.  62. 

In  an  action  for  rent  on  an  indenture  brought 
by  the  assignees  of  the  lessor  (a  bankmpt),  the 
lessee  cannot  plead  that  the  lesecff  nil  baooit  in 


987 


LANDLOKD  AND  TENANT— iJc««. 


988 


tenementis.  Parker  v.  3fanning,  7  Term  Rep. 
537. 

The  plaintiff  in  1887  granted  a  lease  of  certain 
premises  to  the  defendant.  The  premises  had 
belonged  to  the  plaintiff  since  1884.  In  1885  the 
plaintiff  was  adjudicated  a  bankrupt,  and  his 
discharge  was  granted  conditionally  upon  his 
paying  his  creditors  5«.  in  the  pound,  which  had 
not  b^n  paid.  The  plaintiff  sued  the  defendant 
for  arrears  of  rent  under  the  lease,  and  the 
defendant  applied  that  the  trustee  in  bankruptcy 
should  be  joined  as  a  plaintiff : — Held,  that  the 
defendant  was  estopped  from  setting  up  the 
plaintiff's  bankruptcy.  Cbolt  v.  Whellock,  59 
L.  J.,  Q.  B.  329  ;  24  Q.  B.  D.  668 ;  62  L.  T.  675  ; 
38  W.  R.  534r-0.  A. 

Riens  in  arrere  is  a  good  plea  to  an  action  of 
debt  for  rent.     Warner  v.  Theobald^  CJowp.  588. 

If  one  is  sued  for  rent  he  cannot,  under  a  plea 
of  never  indebted,  avail  himself  of  a  part  pay- 
ment of  money  obtained  under  a  distress,  or  of  a 
judgment  obtained  against  him  in  a  county  court 
for  part  of  the  same  rent.  Harnier  v.  Bean,  3 
Car.  &  K.  807. 

A  declaration  alleged  a  demise  to  the  defendant 
of  a  messuage  for  forty-five  years,  at  a  rent  pay- 
able quarterly,  and  averred  that  two  years  and  a 
quarter's  rent  was  due.  Plea,  that  before  that 
rent  became  due,  it  was  agreed  that  the  defendant 
should  deliver  up  the  messuage,  and  that,  in  con- 
sideration thereof,  the  defendant  should  be  dis- 
charged from  all  liability  to  pay  the  rent  which 
should  subsequently  accrue ;  that  the  defendant 
did  deliver  up  the  premises,  and  that  the  plaintiff 
accepted  the  possession  thereof,  and  that  the 
tenancy,  and  the  defendant's  interest  in  the 
premises,  were  thereby  then  surrendered  and 
extinguished : — Held,  after  verdict,  that  the 
plea  did  not  set  up  a  surrender  of  the  tenancy, 
but  afforded  a  valid  excuse  for  the  nonpayment 
of  the  rent.  Gore  v.  Wright,  3  N.  &  P.  243  ;  8 
Ad.  &  E.  118  ;  1  W.  W.  &  H.  266  :  7  L.  J.,  Q.  B. 
147  ;  2  Jur.  840.  . 

If  a  lessor  has  no  title,  and  the  lessee  is  evicted 
by  title  paramount,  he  may  plead  that  as  a 
defence  to  an  action  by  the  lessor.  OiUliberUon 
V.  Irving,  6  H.  &  N.  135  ;  29  L.  J.,  Ex.  485  ;  6 
Jur.  (N.S.)  1211 ;  3  L.  T.  335 ;  8  W.  B.  704r- 
Ex.  Ch. 

Action  for  163?.  16#.  for  fifty-two  weeks'  rent 
on  a  parol  demise  for  twelve  months,  from  25th 
of  February,  1839  (Monday),  at  3/.  3*.  per  week. 
A  plea,  as  to  so  much  of  the  rent  as  accrued  due 
before  and  on  the  27th  of  July,  1839  (Saturday), 
of  payment  and  acceptance  in  satisfaction,  is 
bad,  as  no  weekly  rent  could  have  become  due 
on  the  latter  day,  and  no  apportionment  of  the 
rent  for  the  fraction  of  a  week  was  shewn. 
Jhtnn  V.  Di  Nuovo,  3  Man.  ft  O.  105 ;  3  Scott 
(N.B.)  487  ;  10  L.  J.,  C.  P.  318. 

Semble,  in  an  action  for  rent  it  is  no  answer 
that  the  landlord  has  distrained  goods  for  it  to 
the  full  value  of  the  rent,  if  he  has  sold  them  for 
a  less  sum.  If  he  has  sold  them  at  too  low  a 
price,  the  tenant's  remedy  is  by  action.  Efford 
V.  Burgess,  2  M.  &  M.  23. 

Tnmislied  Houses.]— iS(»  post,  cols.  1281,  et  seq. 

Bnit  In  Equity.]— Bill  may  be  brought  in 
equity  for  rent,  when  the  remedy  at  law  is  lost 
or  becomes  very  difficult ;  and  the  court  will 
relieve,  on  the  foundation  of  payment  for  a 
length  of  time.    Benson  v.  Baldwyn,  1  Atk.  598. 

The  court  will  not  make  an  order  upon  a 


tenant  to  pay  rent  in  arrear,  though  a  receiver 
of  the  estate  has  been  appointed.  Samuel  v. 
,  1  L.  J.  (O.S.)  Ch.  90. 

As  to  whether  a  bill  in  equity,  to  enforce  pay- 
ment of  a  rent  or  annuity,  is  sustainable.  See 
Williams  v.  Brown,  C.  P.  Cooper,  360. 

Bill  for  specific  performance  of  agreement  to 
take  lease,  and  action  for  rent  of  occupation, 
not  allowed  at  the  same  time.  On  motion,  court 
will  order  rent  to  be  paid.  Carrick  v.  Toung,  4 
Madd.  437. 

Where  a  landlord  has  a  remedy  by  distress, 
either  nonpayment  of  rent  or  a  penalty,  equity 
will  not  interfere  to  assist  him,  unless  some 
fraud  be  proved.  Doneraile  v.  Charters,  1 
Ridgw.  P.  C.  136. 

Lease  of  a  coal  mine  to  A,  reserving  a  rent ; 
A.,  the  lessee,  declares  himself  a  trustee  for  five 
persons,  to  each  a  fifth  ;  the  five  partners  enter 
upon  work  and  take  the  profits  of  the  mine, 
which  afterwards  becomes  unprofitable,  and  the 
lessee  insolvent ;  the  cestui  que  trusts  not  liable, 
but  for  the  time  during  which  they  took  the 
profits.     Clavering  v.  Westley,  3  P.  W.  402. 

In  pursuance  of  an  arrangement  made  on 
behalf  of  a  company  with  certain  persons  to 
purchase  the  beneficial  interest  in  a  colliery 
lease  agreed  to  be  granted  to  them  for  a  term 
of  forty  years,  a  lease  was  granted  in  March, 
1842,  to  three  persons,  as  trustees  for  the  com- 
pany, for  a  period  of  forty  years,  at  a  fixed  rent, 
together  with  a  royalty.  The  lease  contained  a 
stipulation  enabling  the  lessees,  at  the  end  of  any 
period  of  three  years  from  its  commencement,  to 
determine  the  lease  by  giving  twelve  months' 
notice.  The  company  entered  into  possession  in 
December,  1841,  and  remained  in  such  possession 
till  November,  1842,  when  the  working  proving 
unprofitable,  was  abandoned,  and  never  after- 
wards resumed.  In  January,  1850,  the  company 
was  dissolved,  and  its  affairs  ordered  to  be  wound 
up  under  the  provisions  of  the  Winding-up  Acts. 
The  lessor  became  bankrupt  in  August,  1853. 
Some  time  prior  to  his  bankruptcy  his  interest 
in  the  mine  became  vested  in  the  plaintiff.  In 
May,  1852,  the  official  manager  of  the  company 
under  protest  that  the  lease  was  not  binding  on 
the  company  gave  notice  to  terminate  the  lease 
on  the  31st  of  May  following,  when  one  of  the 
triennial  periods  expired.  On  the  23rd  February, 
1853,  the  plaintiff  filed  his  bill  against  the  official 
manager,  praying  a  declaration  ^t  the  company 
had  accepted  the  lease,  and  was  bound  thereby, 
and  that  the  official  manager  might  be  ordered  to 
pay  the  arrears  of  the  stipulated  rent  since 
March,  1842,  together  with  compensation  for  all 
breaches  of  covenant : — Held,  tnat  no  relief  in 
the  nature  of  specific  performance,  nor  any 
equitable  relief,  could  be  granted  either  against 
the  persons  to  whom  the  demise  was  made,  or 
against  the  company  in  respect  of  their  occupa- 
tion, the  rights  of  the  pls^ntiff,  if  any,  being 
legal.  Walters  v.  Nortnem  Coal  Mining  Co^ 
5  De  a.  M.  &  G.  629  ;  25  L.  J.,  Ch.  633  ;  2  Jur. 
(N.S.)  1 ;  4  W.  R.  140. 

The  case  of  Clavering  v.  Westley  (3  P.  Wms. 
402),  so  far  as  it  might  be  an  authority  for  the 
recovery  of  rent  as  an  equitable  debt,  disapproved 
of.    lb, 

Tor  Sent  acomed  before  Defendant  oame 


into  Pouet8ion.]-^0nappiication  to  put  plaintiff 
to  his  election,  leave  was  given  to  nuuce  a  special 
election  to  proceed  in  this  court  for  the  two  years* 
rent  in  question,  accrued  due  before  defendant 
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came  into  possession,  and  at  law  for  the  rent 
accmed  due  in  defendant's  own  time.  Joyce  v. 
Barker,  Dick.  182. 


Bent  Payable  to  two  Persons  Bneees- 


sivelj  —  Aetlon  for  Acconnt,  bj  Person  last 
Xntitied — Parties.] — A.  was  entitled,  to  rents 
up  to  a  certain  time,  and  B.  was  entitled  to  them 
BQbeequently.  B.  filed  a  bill  for  an  acconnt  of  the 
rents  for  the  whole  period,  alleging  that  he  had 
Ratisfied  all  A.'s  claims  out  of  his  own  moneys, 
but  did  not  make  A.  a  party : — Held,  that  A. 
was  a  necessary  party.  Att.-Oen*  y.  Pearn>n, 
7  Bim.  290. 

11.  Fatvent  of  Rent. 

a.  Generally. 

When  Payable.] — The  plaintiff  and  defendant 
agreed  that  the  plaintiff  should  let,  and  the 
defendant  take,  premises,  subject  to  the  approval 
by  the  superior  landlord  of  the  lease  ;  that  the 
plaintiff  should  forthwith  apply  to  the  superior 
landlord  for  a  licence  to  demise,  and  for  the 
defendant  to  carry  on  a  certain  trade,  and  that 
the  defendant,  **  until  the  lease  should  be  granted, 
should  hold  and  occupy  the  premises  at  the 
annual  rent  of  130Z."  : — Held,  that  the  rent  was 
not  payable  until  the  required  consent  had 
been  obtained.  JBrook  v.  Fietcher,  37  L.  T. 
100. 

Under  Protest.] — When  money  is  paid  and 
rccciyed  as  rent  under  a  lease,  a  mere  protest 
that  it  is  accepted  conditionally  and  without 
prejudice  to  the  right  to  insist  upon  a  prior 
forfeiture  cannot  countervail  the  fact  of  such 
receipt.  Datenport  v.  Beg.,  47  L.  J.,  P.  C.  8  ; 
3  App.  Cas.  115  ;  37  L.  T.  727. 

When  Good.] — B.,  having  leased  his  land  to 
the  plaintiff  at  a  rent  payable  quarterly,  subse- 
quently mortgaged  the  land  to  the  defendant, 
who  allowed  B.  to  remain  in  receipt  of  the  rent. 
Subsequently  to  the  mortgage,  B.  applied  to  the 
plaintiff,  who  was  not  aware  of  the  mortgage,  to 
pay  him  a  year's  rent  in  advance,  and  the  plain- 
tiff did  so.  After  the  payment,  and  before  the 
rent  had  become  due,  the  defendant  gave  notice 
to  the  plaintiff  to  pay  the  rent  to  him,  and 
the  plaintiff  refusing  to  pay  it,  the  defendant 
distrained  for  it : —  Held,  that  payment  of  the 
rent  before  it  became  due  'was  not  a  good  pay- 
ment as  against  the  mortgagee,  and  that  the 
Slaintiff  was  still  liable  to  pay  him  the  rent. 
h  KicoU  V.  Saunders,  39  L.  J.,  C.  P.  297  ; 
L.  R.  6  C.  P.  589  ;  22  L.  T.  661 ;  18  W.  R.  1106. 

In  Priority.] — The  estate  of  a  deceased  lessee 
which  was  being  administered  by  the  court 
was  indebted  to  the  lessor  in  2102.  for  rent 
secured  by  covenant  in  the  ordinary  way  : — Held, 
that  the  lessor  was  not  entitled,  since  38  &  39 
Vict.  c.  46,  to  be  paid  in  priority  to  other  credi- 
tors. Sherreffy,  Hattinga,  47  L.  J.,  Ch.  187  ;  6 
Ch.  D.  610  ;  26  W.  R.  842. 

Where  sequestrators  seized,  under  the  wnt, 
the  issues  and  profits  of  the  lands  before  the 
second  gale  of  rent  became  due  to  the  head  land- 
lord, but  the  two  gales  were  due  before  account- 
ing : — Held,  that  the  landlord  was  entitled  in 
the  first  instance  to  the  two  gales  out  of  the 
funds.    Stafford  v.  Stafford,  7  Jr.  Eq.  R.  197. 

Under  sequestration  landlord  is  entitled  to  be 


paid  the  arrears  of  rent  without  a  reference  to* 
master.    Dixon  v.  Smith,  1  Swanst.  457. 

The  sheriff  of  S.,  having  in  his  hands  a  sum 
of  352.,  which  he  had  reserved  for  rent  due  to- 
the  landlord  out  of  moneys  levied  under  a  fi.  fa, 
issued  against  a  tenant  of  the  property  in  dis- 
pute in  the  cause,  over  which  a  receiver  was 
appointed,  moved  that  an  action  brought  against 
him  by  the  plaintiff  in  the  cause  for  the  money 
might  be  stayed,  on  the  sheriff  paying  the  Sol. 
into  court.  The  motion  was  refused  with  costs. 
Trye  v.  Trye,  20  L.  J.,  Ch.  368  ;  15  Jur.  809. 

A  receiver  in  a  legatee's  suit  advertised  furni- 
ture, in  a  leasehold  house,  for  sale.  The  superior 
landlord  claimed  rent,  but  took  no  other  steps, 
and  the  furniture  i^*a8  sold : — Held,  that  the 
landlord  had  no  lien  on  the  proceeds  of  the  sale^ 
but  must  come  in  with  tne  other  creditors, 
Sutton,  In  re,  Sutton  v.  Bee«,  32  L.  J.,  Ch.  437  : 
9  Jur.  (N.8.)  456  ;  11  W.  R.  413. 

Where  bankrupt's  goods  are  sold  under  com- 
mission, landlord  can  oidy  come  in  pro  rat&  with 
other  creditors  for  his  rent  due.  Anon.,  1  Atk. 
102.    S.  P.,  Beteharmei,  Ejd  parte,  Id,  103. 

Mortgagee,  who  has  paid  arrears  of  rent  on 
bankrupt's  estate,  unless  he  has  an  order  to 
stand  in  landlord's  place,  shall  not  be  preferred 
to  the  creditors  under  the  commission.  Anon., 
1  Atk.  103. 

An  equitable  mortgagee  of  leasehold  property 
must  satisfy  a  distress  for  rent  out  of  the  pro- 
ceeds of  the  sale,  and  can  only  prove  for  the 
deficiency,  although  occasioned  by  the  payment 
of  the  rent.    Cocht,  Iko  parte,  3  Deac.  &  C.  8. 

By  Sheriif  under  Bzeentioni.] — ^The  8  Ann- 
c.  14,  s.  1,  applies  only  to  a  case  where  there  is  a 
subsisting  tenancy ;  and  therefore,  where  the 
sheriff  seizes  goods  after  the  tenancy  has  becD 
determined,  he  will  not  be  liable  to  an  action 
for  selhng  the  goods  upon  the  land  without 
paying  over  a  year's  arrears  of  rent  to  the 
landlord.  Chas  v.  Leigh,  43  L.  J.,  Q.  B.  123 ; 
L.  R.  9  Q.  B.  333  ;  30  L.  T.  494  ;  22  W.  R.  730. 

To  whom.] — One  of  several  joint-tenants  may 
demand  and  receive  the  whole  rent  due,  and  give 
a  discharge  for  it,  and  such  a  discharge  is  good 
and  binding  on  his  companions.  Bohinton  v. 
Hoffman,  1  M.  &  P.  474  ;  4  Bing.  562 ;  3  Car.  &  P. 
234  ;  6  L.  J.  (0.8.)  C.  P.  113 ;  29  R.  R.  627. 

Zztinguishment  of  Claim.]— On  the  trial  of  an 
ejectment  in  1S35,  between  landlord  and  tenant, 
a  verdict  was  taken  by  consent  for  the  plaintiff, 
it  being  then  agreed  that  the  defendant "  is  not 
to  be  called  upon  for  any  rent  now  due."  The 
defendant  had,  with  another  person,  given  a  pro- 
missory note  to  his  landlord,  to  secure  the  pay- 
ment of  a  half-year's  rent  due  at  Lady-day,  1834  : 
— Held,  that  this  agreement  extinguished  the 
landlord's  claim  on  the  note.  Hoiuell  v.  LewiSy 
7  Car.  &  P.  566. 

Effect  of  Payment  and  Seeeipt.] — Submitting 
to  a  distress  or  paying  rent  is  only  a  primA  facie 
evidence  of  a  lancUord's  title  as  against  a  tenants 
a>x  V.  Xnialit,  18  C.  B.  646  ;  25  L.  J.,  C.  P.  314. 

Where  the  only  evidence  of  a  tenancy  is  pay- 
ment of  rent,  the  person  paying  is  in  all  cases  at 
liberty  to  explain  the  payment  and  to  shew  on 
whose  behalf  it  was  received.  Boe  d.  Harvey  v. 
Francit,  2  M.  &  Rob.  57. 

Where  payment  of  rent  unexplained  would 
ordinarily  imply  a  yearly  tenancy,  it  is  open  ta 
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the  payer  or  receiver  of  such  rent  to  prove  the 
circumstances  under  which  such  payment  was 
madCf  for  the  purpose  of  repelling  such  impli- 
cation. Doe  d.  Lord  v.  Crago^  6  C.  B.  90 ;  17 
L.  J.,  C.  P.  263 ;  12  Jur.  705.  S.  P.  Hurley  v. 
Hanrahan,  16  W.  R.  990. 

In  an  action  by  overseers  for  use  and  occupa- 
tion, and  for  rent  of  parish  lands,  evidence  that 
the  defendant  and  his  ancestors  had  for  upwards 
of  a  century,  up  to  the  last  ten  years,  paid  rent 
for  the  land  as  **  common  land  "  (he  refusing  to 
produce  the  deeds  under  which  he  professed  to 
bold),  is  sufficient  evidence  to  go  to  the  jury  in 
the  absence  of  any  evidence  tlutt  the  payments 
were  made  by  way  of  chief  rent  or  rent-charge. 
Harden  v.  Hetketh,  28  L.  J.,  Ex.  137 ;  4  H.  ft  N. 
175  ;  7  W.  E.  186. 

The  receipt  of  rent  is  no  waiver  of  a  continuing 
breach  of  covenant.  Doe  d.  Batter  or  Daher  v. 
Jonei,  5  £z.  498  ;  19  L.  J.,  Ex.  405. 

In  1635  the  Earl  of  Pembroke  became  tenant, 
either  at  will  or  from  year  to  year,  of  six  acres 
and  a  half  of  charity  lands  lying  interspeFsed 
within  his  Boehampton  estate,  for  which  &.  per 
annum  had  ever  since  been  paid.  In  course  of 
time  this  estate  became  split  up  into  several  por- 
tions, passing  into  the  huids  of  new  purchasers 
from  time  to  time.  From  recitals  in  early  con- 
veyances it  appeared  that  the  whole  estate  was 
treated  as  subject  to  this  charge  of  6Z.  per  annum  ; 
together  with  three  other  perpetual  charges  of 
40Z.,  101,  and  IL  per  annum.  According  as 
parts  of  the  estate  were  sold  off,  those  parts  were 
exonerated  from  these  charges,  until  at  last  the 
mansion-house  and  thirty-one  acres  of  the  estate, 
the  property  of  the  defendant,  alone  remained 
charged  therewith.  The  defendant  and  his 
ancestor  had  paid  this  61.  per  annum  for  many 
years.  Upon  an  infonnation  by  the  trustees  of 
the  charity  for  a  commission  to  mark  out  the 
boundaries  of  the  six  acres  and  a  half : — Held, 
that  although  the  defendant  had  for  a  long  series 
of  years  paid  the  6^.  to  the  parish,  upon  receipts 
purporting  to  be  for  rent  of  parish  hind,  he  was 
not  precluded  frotn  saying  that  he  did  not  hold 
the  land ;  and  that  he  was  at  liberty  to  refer  to 
his  title  deeds  to  shew  the  animus  solventis,  and 
to  rebut  the  entries  in  the  parish  books,  which 
were  relied  on  to  shew  that  he  had  by  his 
payments  admitted  himself  to  be  an  occupier  of 
parish  land.  Att.'Oen.  v.  Stephens,  6  De  G. 
M.  &  G.  1 11 ;  25  L.  J.,  Ch.  888  ;  2  Jur.  (N.S.)  51 ; 
4  W.  R.  191. 


By  Mistake.] — ^A  payment  of  rent  by 


mistake  or  misrepresentation  to  a  person  not 
entitled  to  demand  it,  does  not  preclude  the 
tenant  from  shewing  that  the  person  to  whom 
it  was  paid  was  not  entitled  to  it.  Bogerg  v. 
Pitcher,  1  Marsh.  541 ;  6  Taunt.  202. 

Xridenee  aa  to  Title.] — ^The  payment  of  rent 
by  a  tenant  to  an  authorised  agent,  who  pays 
over  Uie  rent  to  his  principal,  is  evidence  as 
against  the  tenant  of  the  principal's  title,  although 
the  agent  do  not  disclose  his  principars  name  at 
the  time.  Hitchings  v.  ThonipMon,  5  Bx.  50  ;  19 
L.  J.,  Ex.  146. 

The  plaintiff  were  children  of  L.  The  tenant 
paid  rents  to  an  agent  of  the  family,  who  gave  a 
receipt  **on  account  of  the  family  of  the  late 
Mrs.  L.  ** : — Held,  that  this  was  evidence  of  a 
joint  letting,  and  of  a  tenancy  to  them  jointly. 
Laet  V.  Dinn,  28  L.  J.,  Ex.  94. 

Payment  of  rent  is  primA  facie  evidence  of 


title  in  the  landlord.    Doe  d.  Clu%  ▼.  Clarke, 
Peake,  Ad.  C.  239. 

Autkoritj  to  XeoelTe.]— B.  leased  a  farm  to 
A.  for  fourteen  years  bv  deed,  reserving  rent 
payable  quarterly.  The  lease  contained  various 
clauses  by  which  A.  and  B.  agreed  to  do  certain 
things,  and  concluded  with  the  following  clause  : 
**  And  the  landlord  further  agrees  and  orders  that 
E.,  or  his  appointed  agent,  is  to  receive  all  rents 
from  the  tenant  at  idl  times  when  it  becomes 
due  during  the  term  thereby  granted,  and  his 
receipt  to  be  a  full  and  sufficient  discharge  from 
all  liability  "  :— Held,  that  K.,  having  no  interest 
in  the  rent,  the  agreement  or  authority  for  him 
to  receive  it  was  revocable.  Venning  v.  Bray, 
2  B.  &  S.  502 ;  31  L.  J.,  Q.  B.  181  ;  8  Jur.  (K.8.) 
1039 ;  6  L.  T.  327  ;  10  W.  R.  561. 

Tender  of  Bentl— The  plaintiif  tendered  rent 
to  the  defendants,  nis  landlords,  with  the  words, 
" Here  is  your  quarter's  rent"  : — Held,  that  this 
did  not  require  the  landlord  to  make  any  admis- 
sion as  to  the  amount  due,  as  a  condition  of  its 
receipt,  and  was  therefore  a  good  tender.  Jonei 
V.  Bridgman,  39  L.  T.  500. 

Losioe  mut  Tondor.]-- A  covenant  for  the 
payment  of  rent,  at  a  specified  time,  when  no 
particular  place  of  payment  is  mentioned,  is 
analogous  to  a  covenant  to  pay  a  sum  of  money 
in  gross  on  a  day  certain,  and  it  is  accordingly 
incumbent  on  the  covenantor  to  seek  out  the 
person  to  be  paid,  and  pay  or  tender  him  the 
money.  Haldane  v.  Joknwn,  8  Ex.  689;  22 
L.  J.,  Ex.  264  ;  17  Jur.  937. 

By  advancing  Xonoy  to  a  Tirm  of  whioh 
Lessor  is  a  Xember.l — A  tenant  having  made 
payments  to  his  Ifmdlord,  and  also  advances  at 
his  request  to  a  firm  of  which  he  was  a  member, 
on  account  (^  the  tenant  alleged)  of  rent  not 
then  due : — Held,  that  if  the  advances  were  made 
on  account  of  the  rent,  they  were  an  answer  to 
an  action  for  the  rent  by  the  landlord's  executors. 
Nash  V.  €hray,  2  F.  &  P.  391. 

b.  SalTaffo  PaysMnte. 

Virst  COuurgo  on  Estate.] — ^A  tenant  for  life  of 
a  leasehold  estate  purchased  a  mortgage  affecting 
t^e  inheritance,  and  assigned  same  to  the  plaintiff 
as  a  security  for  moneys  advanced.  The  head 
rent  of  the  property  having  fallen  into  arrear, 
the  plaintiff,  at  the  instance  of  the  tenant  for 
life,  paid  what  was  required  to  preserve  the 
interest  from  being  evicted,  and  subsequently, 
upon  the  accruing  of  another  arrear  of  head 
rent,  made  a  further  advance  for  the  same  pur- 
pose:— Held,  that  the  plaintiff,  in  respect  of 
such  payments,  was  to  be  regarded  as  a  salvage 
creditor,  and  entitled  as  such  to  the  first  change 
upon  the  estate.  Hill  v.  Browne,  Dr.  426 ;  6 
Ir.  Eq.  R.  403. 

A  sub-tenant,  having  redeemed  his  landlord's 
interest  by  advances  for  head  rent,  filed  a  bill 
for  the  sale  of  that  interest.,  and  subsequently 
made  further  advances  for  the  same  purpose : — 
Held,  that  these  advances  were  the  first  charge 
on  the  mesne  landlord's  interest  in  priority  to 
incumbrancers  prior  In  date,  and  that  the  salvagor 
was  entitled  to  a  sale  for  payment.  Locke  v. 
Etans,U  Ir.  Eq.  R.  52. 

Mortgage  to  Person  Making— Prioxitj  to 
other  Inenmbranoo.] — ^A  devised  fee-farm  lands 
to  B.,  subject  to  a  charge  of  1,6002.  for  his 
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daught€r ;  B.  mortgaged  the  lands  in  trust  for 
the  landlord^  and  to  secure  an  arrear  of  rent,  part 
of  which  had  accrued  due  in  the  lifetime  of  A. 
On  a  bill  filed  for  sale  of  the  mortgaged  lands  : — 
Held,  that  as  so  much  of  the  mortgage  as  was 
for  rent  due  in  the  lifetime  of  the  testator,  the 
mortgage  was  prior  to  the  charge  of  1,600/., 
being  for  the  security  of  the  common  fund. 
Brioe  v.  WUliatM,  Wall.  Lyn.  325. 

An  incumbrancer  agreed  to  adTanoe  a  sum  of 
of  money  to  preserve  the  lands  of  K.  from 
eviction  for  nonpayment  of  rent ;  and  took  a 
security  by  deed  affecting  the  lands  of  K.  and 
other  lands,  for  the  repayment  of  the  money 
so  to  be  advanced.  She  afterwards  paid  the 
rent,  and  redeemed  the  lands  of  K. : — Held,  that, 
under  the  circumstances,  she  was  entitled,  as 
against  a  person  who  was  an  incumbrancer  on 
the  lands  at  the  time  when  they  were  redeemed, 
to  be  paid  the  sum  advanced,  in  priority ;  and 
that,  as  full  effect  could  not  be  given  to  her 
security  by  deed,  she  was  remitted  to  her  lien. 
Kehoe  V.  Hales,  5  Ir.  £q.  R.  27. 

Yolimtary  Conveyance  to  Person  Iffakiiig — 
Bight  to  Bepudiate  Conveyance  and  Claim  ac 
Incumbrancer.]  — A.  devised  certain  freehold 
lands,  held  by  a  lease  of  lives  renewable  to  C. 
and  G.,  and  directed  in  what  proportions  they 
should  pay  the  head  rent ;  C.  suffered  a  judg- 
ment to  be  entered  against  him,  and  allowed  an 
arrear  of  head  rent  and  renewal  fines  to  accrue 
in  respect  of  his  share,  and  then  by  a  voluntary 
deed  conveyed  the  share  to  G.,  who  paid  off  the 
arrears  of  rent  and  fines,  and  entered  into 
possession  of  C.*s  share.  On  a  bill  filed  by  the 
judgment  creditor : — Held,  that  G.  was  not 
entitled  to  repudiate  the  conveyance  as  an 
absolute  sale  to  him,  and  to  claim  as  an  incum- 
brancer against  the  estate  the  amount  of  the 
fines  and  rents  so  paid  by  him,  but  that  he  was 
a  purchaser  thereof,  and  a  sale  was  decreed 
against  him.  Barker  v.  Jloe,  1  Longf.  &  T.  665  ; 
4  Ir.  Eq.  R.  692. 

By  Person  having  no  Interest  in  the  Premiies.  ] 
— ^A.  being  lessee  of  certain  lands  under  a  lease 
containing  the  ordinary  covenants  by  him  as 
lessee  for  payment  of  rent,  and  a  condition  of 
re-entry  in  case  of  nonpayment,  assigned  his 
interest  under  lease  to  B.,  who  covenanted  with 
A.  to  pay  the  rent  and  to  keep  him  indemnified 
against  it.  B.  mortgaged  the  premises  comprised 
in  the  lease  to  C.  by  way  of  subdemise.  Arrears 
of  rent  became  due  which  the  lessor  compelled 

A.  to  pay  under  the  covenant  in  the  lease.  In 
an  action  against  B.  and  C,  A.  sought  for  a 
declaration  that  the  sum  so  paid  by  him  for  rent 
was  a  salvage  payment,  and  was  charged  on  the 
premises  in  priority  to  C.'s  mortgage : — Held, 
that  A.  had  no  interest  in  the  premises  authorising 
him  to  make  a  salvage  payment,  and  that  therefore 
he  had  no  lien  on  the  premises  for  the  rent  so  paid 
by  him.     O'Loughlin.  v.  Dwyer,  13  L.  R.,  Ir.  75. 

Priority  of  Annuities  Charged  on  Lease.] — 

B.  N.  having  an  interest  in  lands,  which  he  held, 
subject  to  head  rents,  under  the  see  of  Kilmore, 
for  terms  of  years,  renewable  periodically  on 
the  payment  of  fines,  granted  underleases  at 
certain  annual  rents,  and  subject  to  fines  for 
renewal ;  and  he  covenanted  with  the  sub-lessees 
to  renew  the  underleases  as  often  as  he  should 
obtain  renewals  from  the  see  of  Kilmore,  the 
sub-lessees  paying  all  head  rents  and  renewal 


fines.  The  interest  in  these  underleases  vested 
in  R.,  who  assigned  and  conveyed  to  a  trustee 
his  interest  in  the  terms,  together  with  other 
lanils,  to  secure  the  payment  of  annuities  which 
he  had  granted  to  £.  The  trust  as  to  the  leases 
was  first  to  pay  the  rents  and  fines,  and  then  the 
annuities.  The  interest  of  B.  K.  in  the  lease- 
holds was  mortgaged  and  sold  under  a  decree  of 
foreclosure,  and  finally  assigned  to  H.,  in  August, 
1814.  In  September,  1814,  the  Interest  of  R.  in 
the  underleases  vras  assis^ned  to  H.,  as  purchaser 
under  a  commission  of  bankruptcy.  In  1815 
the  annuitants  filed  a  bill  praying  a  sale  of  the 
lands  charged  with  the  annuities,  and  payment, 
subject  only  to  the  head  rents ;  and  afterwards, 
upon  discovery  that  the  leases  had  expired,  a 
supplemental  bill  was  filed  against  H.,  praying 
that  they  might  be  renewed  upon  reasonable 
terms.  Upon  a  reference  under  the  decree,  the 
master  having  found  that  the  rents  and  fines 
were  paid  by  H.  and  the  lessees  under  the  see 
for  renewals,  his  report  was  in  this  respect  over- 
ruled by  the  court,  upon  exceptions ;  and  upon 
a  second  report,  the  court  below  held  that  the 
annuities  were  a  charge  prior  to  the  fines.  In 
such  a  case,  the  covenant  does  not  run  with  the 
land,  but  is  personal,  and  the  right  under  the 
lease,  to  deduct  the  rent  and  fines,  is  not  merged 
by  the  union  of  the  principal  and  underleases 
in  the  same  person.  Haig  v.  Haman,  4  Bligh 
(N.S.)  880. 

12.    Set-off  Agaikst  Rent. 

Payment  of  Oronnd  Bent.] — ^A  payment  of 
ground  rent  by  the  occupier,  in  d^ault  of  the 
mesne  tenant,  will  operate  as  a  discharge  of  the 
growing  rent  as  well  as  of  the  rent  actually  due. 
Carter  v.  Carter,  6  Bing.  406  ;  2  M.  &  P.  723 ;  7 
L.  J.  (0.B)  C.  P.  141  ;  30  R.  R.  677. 

To  an  avowry  for  rent,  the  tenant  may  plead 
payment  of  a  ground  rent  to  the  original  land- 
lord.   Saprfordy,  Fletolier,  4  Term  Itep.  511. 

To  an  avowry  for  rent  a  plea  in  bar  of  pay- 
ment to  a  ground  landlord  or  other  incumbrancer 
amounts  to  a  plea  of  riens  in  arrere^and  should 
be  so  pleaded.  Jones  v.  Morris,  3  Ex.  742 ;  18 
L.  J.,  Ex.  477. 

Payment  of  Bent-charge  in  Lien  of  Tifhei — 
Efbct  of  Agreement  for  Lease.] — ^Where  in  an 
agreement  between  defendant  and  D.,  under 
which  defendant  entered  upon  D.*s  land,  D.  then 
being  lessee  of  a  part  of  the  great  tithes  on  Uie  land 
demised,  it  was  agreed  that  defendant  should 
pay  375Z.  yearly  rent,  and  all  rates,  taxes  and 
assessments,  and  also  the  vicarial  tithes : — Held, 
that  defendant,  in  an  action  for  rent  by  plaintiff, 
who  had  purchased  the  demised  farm  from  D., 
was  not  entitled  under  6  &  7  Will.  4,  c.  71,  s.  80, 
to  set-off  a  payment  made  by  him  to  a  bishop  on 
account  of  rent-charge  in  lieu  of  tithes,  after  the 
lease  of  the  tithes  to  D.  had  expired  ;  the  agree- 
ment contained  nothing  to  shew  that  the  land 
was  demised  by  D.  free  of  rectorial  tithes, 
although  it  did  contain  the  stipulation  that 
defendant  should  pay  the  vicarial  tithes,  and 
although  defendant  had  never  paid  anything  by 
way  of  tithes  to  D.  or  to  plaintiff.  Forbes  v. 
Eld&rfield,  4  W.  R.  15. 

Payment  of  Annuity.] — So,  to  an  avowry  for 
rent,  the  plaintiff  in  replevin  may  plead  payment 
of  an  annuity,  secured  out  of  the  lands  demised 
previously  to  their  demise  to  him,  for  the  arrears 
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of  which  the  grantee  of  the  annuity  threatened 
to  distrain.  Taylor  y.  Zamira^  2  Marsh.  220 ;  6 
Taunt.  524  ;  16  B.  B.  668. 

Payment  of  other  Charges.] — In  an  action  on 
a  covenant  for  rent,  the  defendant  pleaded  that 
he  was  under-tenant  of  parcel  of  certain  premises 
for  the  whole  of  which  the  plaintifE,  his  lessor, 
covenanted  to  pay  rent  to  the  landlord  paramount, 
and  shewed  that  he,  the  defendant,  paid  to  the 
landlord  paramount,  under  threat  of  distress, 
more  rent  than  he  owed  to  the  plaintiff ;  the 
plaintiff  traversed  that  any  rent  was  due  from 
nimself  to  the  landlord  paramount : — Held,  that 
this  i-eplication  was  not  supported  by  proving 
that  the  plaintiff  assigned  his  term  in  the  residue 
of  the  premises  to  K.,  who  assigned  them  to  the 
defendant,  who  covenanted  to  pay  in  discharge  of 
the  plaintiff  the  whole  rent  reserved  to  the 
landlord  paramount.  Sturgeu  v.  Farringtott,  4 
Taunt.  614. 

A  plaintiff  in  replevin  cannot  plead  in  bar  a 
set-off  to  an  avowry  for  rent.  Laycock  v.  Tuff- 
nell,  2  Chit.  531. 

If  a  tenant,  with  the  assent  of  his  landlord, 
pays  interest  upon  a  mortgage  charged  on  the 
premises  demised,  it  is  equiv^ent  to  a  payment 
of  rent  pro  tanto.  JDycr  v.  Bowley,  9  Moore, 
196  ;  2  Bing.  94. 

To  an  avowry  of  a  distress  for  rent,  the  plaintiff 
pleaded  that,  before  the  defendant  had  any 
interest  in  the  premises  they  were  mortgaged  in 
fee  ;  that  the  mortgagor  remained  in  possession, 
and  demised  to  the  defendant ;  that  the  defendant, 
the  mortgage-money  being  still  due,  demised  to 
the  plaintiff;  that  afterwards,  the  mortgage- 
money  being  still  due,  and  interest  thereon,  and 
14Z.  avowed  for  by  the  defendant,  being  also  in 
arrear,  the  mortgagee  gave  notice  to  the  plaintiff 
to  pay  the  14Z.  to  him,  instead  of  the  defendant, 
and  threatened,  in  case  of  nonpayment,  to  put 
the  law  in  force,  and  was  then  about  to  put  the 
law  in  force,  wherefore  the  plaintiff  necessarily 
paid  that  sum  to  the  mortgagee,  and  so  the  said 
sum  was  not  in  arrear  : — Held,  that  the  plea  was 
good,  being  a  plea  of  payment,  and  not  of  nil 
habuit  intenementis.  Johwton  v.  JoTieSy  1  P  &  D. 
651 ;  9  A  &  E.  809  ;  8  L.  J.,  Q.  B.  124. 

On  a  bill  in  equity  for  an  injunction  to  restrain 
proceedings  at  law  for  rent,  on  the  ground  of  an 
agreement  under  which  the  landlord  was  indebted 
more  than  the  amount  of  the  rent : — ^Held,  that 
it  was  a  legal  set-off.  Ihwnrmo  v.  JBenson,  3 
Madd.  203. 

A.  rented  land  of  B.,who  was  trustee  of  property 
(a  part  of  which  was  this  land),  the  rents  of  which 
B.  was  to  pay  in  certain  shares :  one  of  those 
shares  belongol  to  the  wife  of  A. ;  B.  had  in  his 
hands  a  greater  amount  due  to  A.  in  right  of  his 
wife  than  the  rent  amounted  to : — Held,  that 
this  could  not  be  set  off  against  the  rent  without 
a  special  agreement  to  that  effect.  Wilson  v. 
Darenportf  5  Car.  &  P.  531. 

Where  a  tenant  of  leaseholds  who  had  paid 
certain  rents  to  one  of  the  persons  beneficmlly 
entitled  thereto,  filed  a  bill  against  the  landlord, 
claiming  to  set  off  such  payments  and  a  private 
debt  due  from  the  landlord,  against  the  rent  due 
to  the  landlord  as  trustee,  a  demurrer  for  want 
of  equity  was  allowed.  Pratt  v.  Xeith^  33  L.  J., 
Ch.  528  ;  10  Jur.  (N.S.)  305  ;  10  L.  T.  16 ;  12 
W.  B.  394  ;  3  N.  B.  264. 

To  an  action  for  two  and  a  half  years*  rent,  a 
plea,  that,  before  the  premises  were  demised  to 
the  defendant  by  the  plaintiff,  the  plaintiff  con- 


veyed all  her  interest  therein  to  A. ;  that  the 
plaintiff,  up  to  the  time  of  the  demise,  was  in 
poflseasion  of  the  premises ;  that,  after  the 
commencement  of  the  suit,  A.  gave  notice  to 
the  defendant,  and  demanded  payment  of  such 
portion  of  the  rent  reserved  as  might,  on  a  just 
apportionment,  be  found  due,  and  threatened 
the  defendant,  in  case  of  nonpayment,  to  eject 
him,  and  put  the  law  in  force ;  that  iOl,  lOs.  was 
the  sum  due  on  a  just  apportionment,  wherefore 
the  defendant  paid  the  same  to  A.,  is  bad,  as  a 
plea  of  payment,  inasmuch  as  the  alleged  payment 
was  not  in  satisfaction  of  any  charge  upon  the 
land  or  of  any  debt  due  from  A.  Boodle  v. 
Cambell,  8  Scott  (n.b.)  104 ;  2  D.  &  L.  66;  7 
Man.  &  a.  386  ;  13  L.  J.,  0.  P.  142  :  8  Jur.  475. 
In  1840  A.  being  lessee  of  a  warehouse  and 
cellar,  under  a  demise  from  B.,  and  also  leasee, 
under  G.  of  other  adjoining  property,  compzising 
a  vault,  D.  became  tenant  from  year  to  year  to 
A.  of  the  warehouse  and  cellar,  and  the  vault,  at 
an  annual  rent  of  185/.,  made  up  of  1401.  for  the 
warehouse  and  cellar,  and  452.  for  the  vault.  On 
the  27th  October,  1845,  A.  became  bankrupt, 
92/.  \0s,  being  at  that  time  due  as  rent  from  D. 
to  A.  His  assignees,  upon  being  appointed, 
elected  to  take  the  property  held  under  B.,  and 
on  26th  of  February,  1846,  elected  not  to  take 
the  property  held  under  C.  At  Christmas,  1845, 
rent  to  the  amount  of  1142.  Is.  6d.  became  due 
from  A.  to  C,  for  which  amount,  on  the  19th 
February,  1846,  0.  distrained  upon  the  goods  tn 
the  vault,  held  by  D.,  who,  to  relieve  himself  of 
that  distress,  paid  that  sum  to  0.  An  action 
having  subsequently  been  brought  by  the  assignees 
of  A.  against  D.  to  recover  the  921. 10s.,  and  also 
351.  for  a  quarter's  rent,  due  at  Christmas,  1846, 
for  the  warehouse  and  cellar : — ^Held,  that  D.  was 
not  entitled  in  such  action  to  avail  himself  of  the 
payment  of  114Z.  7s.  6d.,  made  by  him  to  G. 
Graham  v.  Allsopp^  3  Ex.  186;  18  L.  J.,  Ex. 
85. 

Possession  by  Landlord  for  Part  of  Term — 
Xesne  Profits.] — The  defendant,  who  held  lands 
from  the  plaintiff,  under  a  lease  for  an  unexpired 
term,  at  a  reserved  rent  of  205Z.  yearly,  was 
evicted  for  nonpayment  of  a  year's  rent  due  up 
to  the  2oth  March,  1887.  The  plaintiff  went 
into  possession,  and  so  continued  from  23rd  of 
Aug^ust  to  27th  September,  in  the  same  year, 
when  the  defendant  paid  to  the  plaintiff  the 
year's  rent,  and  was  restored  to  possession,  no 
account  for  mesne  profits  being  claimed.  This 
transaction  took  place  at  the  especial  request 
of  the  defendant,  to  enable  him  to  serve  an 
originating  notice  to  fix  a  fair  rent  before  the 
29th  September.  In  a  subsequent  action  by  the 
plaintiff  to  recover  possession  for  nonpayment 
of  a  year's  rent,  due  the  25th  March,  1888,  the 
defendant  pleaded  a  set-off  of  the  value  of  the 
profits  received  by  the  plaintiff  while  in  posses- 
sion, and  which  were  assessed  by  the  jury  at  the 
trial  at  34Z.,  and  the  defendant's  counsel  called 
upon  the  judge  to  direct  a  verdict  for  him,  on 
the  grounds — 1st,  that  the  rent  was  suspended 
during  the  period  the  plaintiff  was  in  possession ; 
2ndly,  that  the  set-off  of  342.  reduced  the  arrears 
below  one  year's  rent.  The  judge  having  refused 
to  do  so,  and  directed  a  verdict  for  the  plaintiff 
in  possession : — Held  that  this  direction  was  right. 
Wilson  V.  Burne,  24  L.  B.,  Ir.  14—0.  A. 

Deduction  of  Bates  and  Taxes.] — See  post,  M.  6, 
(cols.  1168,  et  seq.) 
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Upon  original  or  improved  Sont.] — ^A. 

demised  land  to  B.  upon  a  buiidiDg  lease,  at  the 
yearly  rent  of  601.  clear  of  all  rates,  aasessmeDts, 
&c.,  the  sewers-rate,  land-tax,  and  landlord's 
property  or  income-tax  only  excepted,  with  the 
usual  covenants  for  the  payment  of  rent,  &c. 
B.  having  by  building  on  the  land  increased  its 
rateable  value  to  300/.  per  annum  : — Held,  that 
he  was  only  entitled  to  deduct  the  sewers-rate 
and  land-tax  upon  the  original  rent,  and  not  upon 
the  improved  valua  Smith  v.  HumhU^  16  G.  B. 
321 ;  3  C.  L.  R.  225. 

Covenant  that  Lomoo  retain  Sent  in  SatisflM- 
tion  of  Debt  due  from  Leeeor— 8peoifle  Bequeet 
iA  Premiaee  byLesiee — ^Bightf  of  Sxeonton  and 
8peoiflo  Legatees.] — By  a  deed  of  even  date  with 
a  lease,  the  lessor  covenanted  that  the  lessee  should 
retain  part  of  each  year's  rent  until  satisfaction  of 
a  debt  due  from  the  lessor  to  the  lessee : — Held, 
that  though  the  covenant  might  be  pleaded  at 
law  as  a  release  pro  tanto  of  the  rent,  this  was 
only  to  avoid  circuity  of  action,  and  the  covenant 
was  not  for  all  purposes  a  release.  Ledger  v. 
StanUm,  2  John.  &  H.  687  ;  9  W.  R.  848. 

Therefore,  the  lessee  having  specifically  be- 
queathed the  premises  subject  to  the  rent : — Held, 
as  between  the  executors  and  the  specific  legatees, 
that  specific  legatees  took  subject  to  the  whole 
rent,  and  that  the  benefit  of  the  covenant  for 
reduction  of  rent  went  to  the  executors.    Ih. 


13.  DouDLE  Rent. 

Holding  over  after  Hotioe.] — In  an  action  for 
double  rent,  for  holding  over  after  notice,  the 
jury  may  find  for  so  much  as  the  tenant  appears 
to  have  overheld,  without  reference  to  the  sum 
demanded,  so  that  it  is  not  more  than  that  sum. 
Anon.j  Jjofft,  275. 

Though  a  demise  is  for  a  certain  time,  a 
demand  of  possession  and  notice  in  writing  are 
necessary  to  entitle  the  landlord  to  double  rent 
or  value ;  but  such  demand  may  be  made  above 
six  weeks  af terwaixls,  if  the  landlord  has  done 
no  act  in  the  meantime  to  acknowledge  the  con- 
tinuation of  the  tenancy ;  and  if  the  tenant 
holds  over,  he  will  be  entitled  to  double  value 
from  the  time  of  such  demand  ;  but  if  the  rent 
ii  reserved  quarterly,  and  the  demand  is  made 
in  the  middle  of  a  quarter,  the  landlord  cannot 
recover  single  rent  for  the  antecedent  fraction  of 
such  quarter.  0>bb  v.  Stokes,  8  East,  358 ;  9 
R.  R.  464.  And  see  LaJie  v.  SmitJij  1  Bos.  &  P. 
(N.R.)  174  ;  and  Wilkinson  v.  Cblley,  5  Burr.  2694. 

11  Geo.  2,  c.  19,  s.  18,  only  applies  to  those 
cases  where  the  tenant  has  the  power  of  deter- 
mining his  tenancy  by  a  notice,  and  where  he 
has  actually  given  a  valid  notice  sufficient  to 
determine  such  tenancy.  Johnstons  v.  Hnddle- 
ston,  7  D.  &  R.  411 ;  4  B.  &  C.  922 ;  4  L.  J.  (O.S.) 
K.  B.  71  ;  28  R.  R.  505. 

A  tenant  who,  after  having  given  notice  to 
quit,  holds  over  for  a  year,  paying  double  rent, 
may  quit  at  the  end  of  such  year  without  fresh 
notice.  Booth  v.  Maefarlane,  1  B.  &  Ad.  904  ; 
9  L.  J.  (O.B.)  K.  B.  161. 

If  a  landlord  gives  notice  to  his  tenant  to  quit 
at  the  expiration  of  the  lease,  and  the  tenant 
holds  over,  he  is  liable  to  double  rent.  Mes- 
senger V.  Armstrong ,  1  Term  Rep.  53 ;  1  R.  R.  148. 

When  a  tenant  holds  over  after  the  expiration 
of  a  notice  to  quit,  the  landlord  is  entitled  to 
recover  against  him  the  reasonable  damages  and 


costs  sustained  by  him  in  an  action  at  the  suit 
of  a  party  to  whom  he  had  contracted  to  let  the 

g remises,  but  to  whom  the  tenant's  wrongful  act 
ad  prevented  him  from  delivering  possession. 
Bramley  v.  Chestin-ton,  2  G.  B.  (N.S.)  592  ;  27 
L.  J.,  C.  P.  23 ;  3  Jur.  (na)  1144  ;  5  W.  R.  690. 

Hotiee  to  Qnit  on  Contingeney  whieli  happens.] 

— If  a  tenant  from  year  to  year  gives  his  land- 
lord notice  that  he  will  quit  upon  a  contingency, 
and  does  not  quit  when  the  contingency  happens, 
he  is  not  liable  for  double  rent.  Farrance  y. 
ElkingUm,  2  Camp.  591  ;  11  R.  R.  807. 

14.  Double  Value. 

By  whom  Xoooverable.]  —  The  remedy  for 
double  value,  conferred  by  4  Geo.  2,  c.  18,  a.  1, 
against  a  tenant  wilfully  holding  over  after  the 
determination  of  the  term,  and  after  demand 
and  notice  in  writing,  is  given  only  to  the  lessor 
or  landlord,  or  to  the  person  entitled  to  the 
reversion,  and  not  to  one  to  whom  the  landlord 
has  granted  a  fresh  lease,  to  commence  from  the 
expiration  of  the  former  term  ;  such  new  lessee 
having  no  estate,  but  a  mere  interesse  termini. 
Blatchford  v.  Cole,  5  0.  B.  (NA)  614;  28 
L.  J.,  C.  P.  140  ;  5  Jur.  (N.8.)  412. 

One  tenant  in  common  may  bring  an  action 
for  the  double  value  of  his  moiety.  Outtina  v. 
Derby,  2  W.  BL  1077. 

But  tenants  in  common  cannot  sue  jointly  for 
double  value  for  holding  over,  where  there  has 
been  no  joint  demise.  Wilkinson  v.  JBM,  1 
Scott,  675 ;  1  Bing.  (N.o.)  713 ;  1  Hodges,  170 ; 
6  L.  J.,  C.  P.  82. 

The  administratrix  of  an  executor  cannot  sue 
for  the  double  value  of  lands  held  over,  after 
notice  to  quit  under  a  demise  from  the  testator, 
without  taking  out  administration  de  bonis  non ; 
even  though  the  tenant  has  attorned  to  her. 
nngrey  v.  Brown,  1  Bos.  &  P.  310 ;  4  R.  R.  805. 

In  an  action  for  double  value  the  declaration 
stated  that  the  plaintifb  were  seised  in  their 
demesne  as  of  freehold  in  right  of  the  plaintiff, 
Caroline,  during  her  life,  of  a  messuage  held  by 
the  defendant  as  tenant  to  the  plaintifEs  for  a 
year,  terminable  on  the  11th  of  October,  1844, 
the  reversion  thereof  belonging  to  the  plaintifb, 
in  right  of  Caroline.  That  the  plaintiffii,  on  the 
1st  of  September,  gave  notice  in  writing  and 
demanded  of  the  defendant  to  deliver  up  posses- 
sion of  the  premises  to  the  plaintifEs  on  the  11th 
of  October,  which  he  refused  to  do.  The  defen- 
dant became  tenant  to  Mr.  H.,  one  of  the 
plaintifEs,  for  one  year  from  the  11th  of  October, 
1843,  to  the  11th  of  October,  1844,  of  a  house, 
farm,  &c.,  at  a  certain  rent,  and  occupied  the 
same  as  tenant  to  him  for  that  year.  The  con- 
tract for  this  tenancy  was  by  parol,  and  was 
made  by  the  defendant  expressfy  with '  Mr.  H. 
alone  in  his  own  right,  and  Mrs.  H.  was  no  party 
thereto.  A  demand  and  notice  in  writing  for 
delivering  up  of  the  possession  by  the  defendant 
were  made  and  given  by  the  agent  of  the  plain- 
tifEs. The  defendant  retained  possession  of  the 
premises: — Held,  that  the  two  plaintiffs  were 
not  entitled  to  recover  in  this  joint  form  of 
action,  the  defendant  not  being  the  tenant  of 
the  two  plaintiffs,  and  the  reversion  not  being 
in  the  two  plaintiffs,  but  in  the  husband  alone, 
and  that  neither  the  averment  of  the  tenancy 
nor  the  words,  **  to  the  plaintiffs,"  in  the  allega- 
tion of  the  tenancy,  could  be  rejected.  Har- 
eouH  V.  Wymun^  3  Ex.  817  ;  IS  L.  J.,  Ex.  453. 
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AgAinit  whom  Maintainable.]— Where  there 
was  a  demise  to  a  wife,  and  notice  to  quit  given 
to  .her,  after  which,  but  before  the  time  it 
expired,  she  married: — Held,  that  it  was  not 
necessary  to  give  a  notice  to  the  husband  subse- 
quent to  the  marriage,  in  order  to  support  an 
action  for  double  value.  Iiahe  v.  Smith,  1 
Boe.  &  P.  (N.B.)  174.  And  see  Wilkinson  v. 
Colley,  5  Burr.  2694. 

An  action  for  double  value  does  not  lie  against 
a  weekly  tenant.  The  statute  being  penal,  is  to 
be  construed  strictly.  Hoyd  v.  Itotbee,  2  Camp. 
453  ;  11  R.  R.  764. 

A  tenant  holding  over  the  premises  after  his 
term  has  expired,  is  not  within  the  penalty 
imposed  by  the  statute,  unless  he  holds  over 
wimilly  and  contumaciously,  and  with  a  con- 
sciousness that  he  has  no  right  to  do  so.  Swinfen 
v.  Bacony  6  H.  &  N.  184  ;  30  L.  J.,  Ex.  33 ;  6 
Jut.  (N.S.)  1257 ;  3  L.  T.  440 ;  9  W.  R.  106. 
Affirmed  6  H.  &  K.  846 ;  30  L.  J.,  Ex.  368 ;  7 
Jut.  (N.S.)  897 ;  6  L.  T.  83 ;  9  W.  R.  740— 
Ex.  Ch. 

Where,  on  the  receipt  of  a  notice  to  quit  to 
two  joint-tenants,  one  of  whom  only  actually 
occupied  the  land,  the  other  said  **  that  he  had 
nothing  to  do  with  the  land  "  : — Held,  that  this 
statement  was  not  admissible  to  shew  that  a 
liolding  over  after  the  expiration  of  the  notice 
>va8  not  wilful  on  the  part  of  the  latter.  Hirtt 
V.  Hom^  6  M.  &  W.  393. 

Quaere,  whether  a  quarterly  tenant,  who  wil- 
fully holds  over  after  his  tenancy  is  expired,  is 
liable  to  pay  double  value  to  his  landlord. 
WUJtinsan  v.  Ifall,  4  Scott^  301  ;  3  Ring.  (K.C.) 
508 ;  3  Hodges,  56  ;  6  L.  J.,  C.  P.  82. 

When  Maintainable.] — ^After  a  landlord  has 
recovered  in  ejectment  against  his  tenant,  he 
may  maintain  an  action  for  double  the  yearly 
value  of  the  premises,  during  the  time  the 
tenant  held  over  after  the  expiration  of  the 
landlord's  notice  to  quit.  SauUby  v.  Nemftg, 
9  East,  310  ;  9  R.  R.  667. 

In  an  action  by  a  landlord  against  his  tenant 
for  double  value  under  4  Geo.  2,  c.  28,  s.  1,  he 
most  shew  a  wilful  holding  over  by  the  tenant ; 
and  it  is  not  enough  to  shew  that  the  premises 
were  held  over  by  a  sub-tenant,  without  his 
assent  or  authority.  BandiY.  Clarh,  19  W.  R.  48. 

Bufieleney  of  Hotiee  and  Demand  of  Poisee- 
•ion.] — Notice  to  quit  under  the  statute  may  be 
previously  to  the  expiration  of  the  lease.  Cuttiftg 
Y.  Derhy,  2  W.  Bl.  1076. 

A  notice  to  quit  lands  on  a  given  day,  ^  or  at 
such  time  as  your  holding  shall  expire  next  after 
the  expiration  of  hidf  a  year  from  the  receipt  of 
th^  notice,"  is  a  sufficient  demand  of  possession, 
to  render  the  tenant  liable  for  holding  over  after 
the  determination  of  the  notice.  Hirgt  v.  JSom^ 
6  M.  &  W.  393. 

A  joint  authority  by  mortgagors  and  mortgagee 
of  premises  to  a  person  to  be  uie  receiver,  agent, 
and  attorney  of  the  mortgagors,  to  receive  the 
rents  until  satisfaction  of  the  mortgage,  to  bring 
actions  in  case  of  nonpayment  of  rent,  to  give 
notices  to  quit,  to  bring  ejectment  in  case  of 
non-compliance,  &c.,  as  fully  as  the  mortgagors 
might  have  done,  is  a  sufficient  authority  to  him 
to  demand  possession  of  the  tenants,  so  as  to 
make  them  liable  in  double  value  for  holding 
over.  Poole  v.  Warren,  3  N.  &  P.  693 ;  8  A.  4c  E. 
582 ;  3  Jur.  23. 


An  action  for  double  value  is  not  supported  by 
a  notice  that  the  landlord  requires  the  tenant  to 
give  up  possession  at  twelve  at  noon,  on,  &c. 
(the  day  when  the  tenancy  was  determinable), 
at  which  time  the  landlord  will  attend  to  receive 
the  keys  and  rent ;  and  that  in  the  event  of  the 
tenant  not  so  surrendering,  the  landlord  will 
demand  Is,  daily  rent  (a  rate  more  than  double 
the  original  rate  of  rent),  till  he  can  obtain  legal 
possession.  For  the  requisition  to  deliver  up  the 
premises  at  noon  is  premature  and  insufficient, 
as  a  notice  to  determine  the  tenancy.  Page  ▼. 
More,  16  Q.  B.  684. 

Waiver.] — Acceptance  of  single  rent  is  a 
waiver  of  the  double  value.  Doe  d.  Cheney  v. 
Batten,  Cowp.  243 ;  9  East,  314,  n ;  9  R.  R. 
570,  n. 

A  landlord  declared,  first,  for  the  double 
value,  and  secondly,  for  use  and  occupation. 
The  tenant  pleaded  nil  debet  to  the  first,  and  a 
tender  of  the  single  rent  before  action  to  the 
second  count,  and  paid  the  money  into  court, 
which  the  plaintiff  took  out  before  trial,  and 
still  proceeded :  the  court  held,  that  this  was  no 
case  for  a  nonsuit,  upon  the  ground  of  such 
acceptance  of  the  single  rent  being  a  waiver  of 
the  plaintilFs  right  to  proceed  for  the  double 
value ;  but  that  the  case  ought  to  have  gone  to 
the  jury  :  and  that  the  plaintiffs  going  on  with 
the  action,  after  taking  the  single  rent  out  of 
court,  was  evidence  to  shew  tluit  he  did  not 
mean  to  waive  his  claim  for  the  double  value, 
but  to  make  it  pro  tanto.  Byal  v.  JBur^,  10 
East,  48. 

It  is  not  necessary,  in  order  that  the  tenant 
may  avail  himself  of  a  waiver  of  the  double 
value  on  the  part  of  the  landlord,  that  such 
waiver  should  be  specially  pleaded.  BawUnson 
V.  Marriott,  16  L.  T.  207. 

In  what  Conrt.] — ^An  action  for  double  value 
may  be  brought  in  a  county  court.  Wiokham  ▼. 
Lee,  12  Q.  B.  521 ;  18  L.  J.,  Q.  B.  21  ;  12  Jur.  628. 

Zetlmatien  of  Yalne.] — An  owner  of  a  woollen 
mill  and  steam-engine,  let  a  room  in  the  mill, 
together  with  a  supply  of  power  from  the  steam- 
engine  by  means  of  a  revolving  shaft  in  the 
room  : — ^Held,  in  an  action  against  the  tenant, 
for  holding  over  after  the  expiration  of  a  notice 
to  quit,  that,  in  estimating  the  double  value,  the 
value  of  the  power  supplied  could  not  be 
included.  Bobinson  v.  Learoyd,  7  M.  4c  W.  48 ; 
10  L.  J.,  Ex.  166. 

15.  Bt  Wat  of  Penalty. 

7or  Plonghing  np  Paatnre  Land,  fte.]— Upon 
a  covenant  not  to  plough  up  any  ancient  meadow, 
and,  if  the  tenant  does,  to  pay  an  additional 
yearly  rent  per  acre : — Held,  that  the  increased 
rent  was  not  a  penalty,  but  a  liquidated  satisfac- 
tion fixed  and  agreed  upon  by  the  parties ;  and 
therefore  a  court  of  equity  ought  not  to  interpose 
in  an  action  brought  for  uie  recovery  of  it. 
Bolfey.  Peterson,  2  Bro.  P.  C.  436. 

Reservation  of  5Z.  per  acre  during  the  last 
twenty  years  of  a  term  for  every  acre  of  meadow 
thereby  demised,  which  the  tenant  should  plough, 
dig,  ear,  In-eak  up,  or  convert  into  tillage  during 
the  last  twenty  years  of  the  term,  and  so  after 
that  rate  for  any  greater  or  less  quantity  than 
an  acre,  or  less  term  than  a  year.  The  rent  is 
due  in  the  last  twenty  years  it  the  land  is  then 
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ploughed,  whether  it  was  first  ploughed  within 
the  last  twenty  years  or  before;  and  the  rent 
continues  payable  during  the  twenty  years, 
though  the  land  is  again  laid  down  to  permanent 
grass.    Birch  v.  Stephemofi,,  3  Taunt.  469  ;   12 

B.  B.  679.  And  see  Howell  v.  Richards,  11 
East,  633  ;  11  R.  R.  287. 

In  an  action  of  covenant  by  lessor  against 
lessee,  on  a  lease  reserving  an  increased  rent  for 
every  acre  of  certain  lands  converted  into 
tillage ;  the  jury  having  given  damages  for  the 
actual  injury  sustained  instead  of  the  increased 
rent,  the  court  granted  the  plaintifE  a  new  trial, 
although  it  was  urged  that  toe  verdict  was  con- 
sistent with  justice,  the  judge  having  expressly 
directed  the  jury  to  find  damages  to  the  amount 
of  the  increased  rent ;  and  it  was  granted 
without  payment  of  costs.  Fa'rrant  v.  Olmitis, 
3  B.  &  Aid.  692. 

A  lease  granted  by  virtue  of  a  power,  enabling 
a  tenant  for  life  to  make  leases  without  impeach- 
ment of  waste,  contained  a  proviso,  that  the 
tenant  should  pay  a  further  rent  of  lOl.  per  acre 
for  ploughing  up  pasture  land,  or  for  managing 
the  farm  contrary  to  the  covenants.  In  an 
action  to  recover  the  penalty,  a  motion  in  arrest 
of  judgment,  on  the  ground  that  this  amounted 
to  a  licence  to  commit  waste,  was  disallowed. 
Bringloe  v.  GoodiOTiy  8  Scott,  71  ;  6  Bing.  (N.O.) 
738  ;  1  Am.  322. 

Action  on  an  indenture,  whereby  the  tenant 
covenanted  to  pay  the  rent  of  50Z.  half-yearly, 
and,  over  and  above  the  reserved  rent,  the 
further  yearly  rent  of  6Z.  for  every  acre  of  the 
demised  premises  which  the  defendant  should 
covert  into  tillage,  over  and  above  one-third 
part  thereof.  Breach  assigned  for  over-tiUage, 
whereby  the  defendant  became  liable  to  pay  IbL 
additional  rent.  Fleas,  first,  that  the  plaintiff, 
with  a  full  knowledge  of  the  supposed  breaches 
of  covenant,  accepted  and  received  from  the 
defendant  2bl.  as  and  for  all  the  rent  due  in 
respect  of  the  premises,  up  to  and  inclusive,  &c. 
(covering  the  time  alleged  in  the  breach),  with- 
out demanding  or  requiring  the  payment  of  such 
penalty  or  additional  rent,  and  thereby  then  and 
there  waived,  gave  up,  and  dispensed  with  his 
right  to  receive  or  recover  any  nomine  pcenee,  or 
penalty,  or  such  additional  rent ;  and,  secondly, 
that  the  plaintiff,  with  a  full  knowledge,  waived, 
gave  up,  and  dispensed  with  all  claim  or  right  on 
his  part  to  receive,  recover,  or  to  be  paid  such 
penalty,  nomine  poense,  or  additional  rent: — 
Held,  that  both  pleas  were  insufiicient.  Denton 
V.  Richmond,  1  G.  &  M.  734 ;  3  Tyr.  630 ;  2 
L.  J.,  Ex.  269. 

A  lease  contained  covenants  by  the  lessee  to 
pay  an  increased  rent  of  20Z.  for  every  acre  which 
he  should  plough  up  over  and  above  one-third 
part  of  the  demised  mnds ;  and  also  that,  in  case 
he  should  plough  up  one-third,  or  greater  or  less 
part,  he  should  lay  down  the  same  with  clover  or 
grass  seeds.  The  lessee  ploughed  more  than  one- 
third,  paid  the  increased  rent  for  it,  and  then 
laid  it  down  in  pasture: — Held,  that  upon 
the  construction  of  both  the  covenants  taken 
together,  the  increased  rent  ceased  to  accrue 
from  the  time  that  the  ploughed  land  had  been 
restored  to  pasture.    Bomvile  v.  Forde,  Jr.  B.  7 

C.  L.  534. 

A  declaration  on  an  indenture  stated,  that  the 
plaintiff  demised  to  the  defendant  a  farm  for 
ninety-nine  years,  at  a  yearly  rent  of  lOOZ. ;  and 
also  yielding  and  paying  unto  the  plaintiff,  upon 
the  days  of  payment  of   the  yearly  rent  first 


reserved,  over  and  above  the  same  rent,  a  further 
yearly  rent  or  sum,  according  to  the  rate  of  201. 
the  acre,  of  any  grazing  or  mowing  land  which 
the  defendant  should  cause  to  be  ploughed  or 
used  in  tillage  without  the  consent  of  the  plain- 
tiff; and  &iso  yielding  and  paying  unto  the 
plaintiff,  upon  the  days  of  payment  of  the  yearly 
rent  first  named,  over  and  above  the  rent  so 
reserved,  according  to  the  rate  of  201.  the  acre  of 
any  of  the  land  which  the  defendant  should 
under-let,  or  upon  which  he  should  sow  potatoes, 
or  from  which  he  should  take  more  than  three 
crops  of  com  or  grain  in  any  one  course  of  tillage, 
or  from  which  should  be  taken  a  second  or  other 
crop  of  wheat  without  making  a  dean  summer 
fallow,  or  from  which  should  be  taken  a  third 
crop  in  any  one  course  of  tillage,  without  seeding 
down  the  same.  "The  several  eventual  or  con- 
tingent rents,  if  any  such  should  become  due,  to 
be  additional  to  the  first-mentioned  rent,  and  to 
be  paid  and  payable  half-yearly,  by  equal  portions, 
and  the  first  payment  to  become  due  and  be  made 
at  that  day  of  payment  of  the  first-mentioned 
rent  which  should  first  or  next  happen  after  such 
eventual  or  contingent  rent  should  be  incurred, 
and  to  continue  payable  from  thenceforth  during 
all  the  residue  of  the  term  created."  A  breach, 
that  the  defendant,  in  thi-ee  successive  years  and 
in  one  course  of  tillage,  to  wit,  1843,  1844,  and 

1845,  took  three  successive  crops  of  com,  to  wit, 
of  oats,  and  did  not  seed  down,  whereby  he 
became  liable  to  pay  a  certain  other  yearly  rent 
of  1251. ;  and  although  one  half-yearly  payment 
of  the  rent  had  become  due — ^viz.,  on  the  25th 
March,  1845,  yet  the  defendant  had  not  paid  the 
same.  Another  breach,  that  although  two  other 
half-yearly  payments  of  the  rent  had  become 
due — ^viz.,  on  the  29th  September,  1845,  and  the 
25t^  March,  1846,  yet  defendant  had  not  paid 
the  same.  Upon  the  production  of  the  lease  at 
the  trial,  it  appeared,  tliat  in  addition  to  the 
reddendum  as  set  out  in  the  declaration,  it  con- 
tained the  following : — "  And  also  yielding  and 
paying  unto  plaintiff,  upon  the  days  for  payment 
of  the  rent  first  reserved,  over  and  above  the 
same  rent,  the  further  yearly  rent  or  sum  of  20Z. 
the  acre  of  land  which  should  be  mowed,  unless 
the  defendant  should  once  at  least  in  eveiy  three 
years  bring  thereon  sufficient  manure : — Held, 
that  the  variance  could  not  be  taken  advantage 
of  on  a  plea  of  non  est  factum.  Bowers  v.  Nixon^ 
13  Jur.  334— Ex.  Ch.  S.  C,  in  court  below,  12 
Q.  B.  558,  n. ;  18  L.  J.,  Q.  B.  35. 

Held,  also,  that  the  defendant  was  liable  to 
the  contingent  rent  reserved  in  the  third  branch 
of  the  reddendxmi  for  taking  three  successive 
crops  of  oats  without  seeding  do^'n.    Ih. 

In  a  subsequent  action  to  recover  the  half- 
yearly  payments  due  on  the  29th  September, 

1846,  and  the  25th  March,  1847,  the  declaration 
was  as  before  : — Held,  that  the  sums  reserved  in 
the  third  clause  of  the  reddendum  were  payable 
as  rent  annually  during  the  residue  of  the  term, 
and  not  as  a  penalty  on  the  occurrence  of  every 
breach  of  the  covenant.  Ih.  Sec  also  post,  cols. 
1184,  1185. 

Burning  Land.] — ^Where  a  lessee  cove- 
nanted not  to  bum  any  part  of  the  demised 
premises,  under  a  penalty  of  lOZ.  per  acre,  to  be 
recovered  as  the  additional  rent,  for  every  acre 
so  burned : — Held,  that  he  was  not  entitled  to 
bum  upon  payment  of  the  specified  sum  as 
liquidated  dsonages,  and  that  the  jurisdiction  of 
equity  to  grant  an  injunction  to  restrain  the 
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lessee  from  burning  was  not  ousted  by  the 
imposition  of  the  penalty.  French  t.  Maeale^ 
2  Dr.  &  War.  269 ;  1  Con.  &  L.  459 ;  4  Ir. 
£<).  B.  668. 

VsiiigLand  at  Baee-oonrt^.] — In  a  lease 


of  land,  the  lessee,  in  addition  to  a  reserved  rent, 
covenanted  to  pay  a  penal  rent  for  pasture  land 
broken  up,  or  "  used  or  converted  to  any  other 
use  than  for  meadow  land"  :— Quaere,  whether 
using  the  land  as  a  race-course  and  ground  for 
training  horses  was  a  breach  of  the  covenant : 
at  all  events,  the  question  is  one  for  a  jury,  and 
not  determinable  by  the  court  on  demurrer. 
Aldridge  y.  Howard^  5  Scott  (N.B.)  623 ;  4  Man. 
&  G.  921. 

For  Breaeh  of  other  Farming  Corenaati.] — 
A  lease  contained  a  stipulation,  that,  for  every 
acre,  and  so  on  in  proportion  for  a  less  quantity 
of  the  land  which  the  lessee  should  suffer  to  be 
occupied  by  any  other  person  without  the  consent 
of  the  landlord,  an  additional  rent  should  be 
paid.  The  tenant  undertook  to  use,  occupy, 
dress,  and  manure  the  land  according  to  the 
custom  of  the  country.  The  tenant,  without  the 
consent  of  the  landlord,  suffered  other  persons 
to  use  small  portions  of  the  land  for  the  purpose 
of  raising  a  potato  crop.  It  was  proved  to  be  the 
custom  of  the  country  for  farmers  to  pursue  that 
course  : — ^Held,  that  the  landlord  was  entitled  to 
the  additional  rent,  this  being  an  occupation  by 
other  persons.  Oreefulade  v.  Tapsooty  1  0.  M. 
4c  B.  55  ;  4  Tyr.  566  ;  3  L.  J.,  Ex.  328. 

A  farm  and  lands  were  demised  to  a  tenant  at 
a  yearly  rent,  and  also  under  and  subject  to 
certain  yearly  payments  in  case  the  tenant 
should  not  crop,  manure  and  manage  the  farm 
in  manner  therein  specified  and  covenanted  : 
and  also,  in  case  the  tenant,  in  the  last  three 
years  of  the  term,  should  sow  more  than  seventy 
acres  of  clover  in  one  year,  the  additional  rent 
of  lOZ.  an  acre,  for  every  acre  above  seventy 
acres,  for  the  remainder  of  the  term : — Held, 
that  the  additional  rents  were  in  the  nature  of 
liquidated  damages,  and  not  of  penalties.  J(^Mi 
V.  Green,  3  Y.  &  J.  298. 

A  lessee  covenanted  not  to  do  a  certain  act, 
"under  the  penalty  of  double  the  yearly  rent 
herein  reserved,  same  to  be  recovered  by  distress 
or  otherwise,  the  same  as  the  said  yearly  rent " : — 
Held,  to  be  a  case  of  liquidated  damages,  and  not 
of  penalty.  Oerrard  v.  (TReiUy,  3  Dr.  &  War. 
414;  2Con«&L.  165. 

Covenant  not  to  use  ai  Pablio-hoofo.] — A 
lease  contained  a  covenant  that  a  house,  to  be 
built  immediately  adjoining  the  house  in  which 
the  lessor  lived,  should  be  built  fit  for  a  private 
family,  under  a  penalty  of  lOZ.  yearly  additional 
rent,  unless  the  lessor  should  convert  his  house 
to  any  public  use : — ^Held,  the  102.  a  year  rent 
was  a  penalty,  and  that  the  lessor  was  not 
restricted  to  suing  for  such  rent,  but  was  entitled 
to  an  injunction  to  restrain  thetenant^s  convert- 
ing the  house  into  a  public-house.  Bray  v. 
Fogarty,  Ir.  B.  4  Eq.  544  ;  18  W.  B.  1151. 

For  any  Breach.] — ^A  tenant  agreed,  in  case  of 
breach  of  all  or  any  of  the  conditions  contained 
in  the  contract,  to  pay  an  additional  or  penal 
rent,  to  be  recovered  by  distress  or  otherwise  as 
the  reserved  rent  was  recoverable  by  law  as 
between  landlord  and  tenant : — Held,  that  the 
additional  rent  was  not  a  penalty.  Wright  v. 
Tracey,  Ir.  B.  7  C.  L.  134. 


16.  Bbcoveby  Back  by  Tenant. 

If  A.,  who  is  tenant  for  life,  subject  to  forfei- 
ture, with  remainder  over  to  B.,  leases  to  C.  for 
a  term,  and  afterwards,  apprehending  that  he 
has  forfeited,  acquiesces  in  B.*s  claiming  and 
receiving  the  rent  from  C. ;  his  executor  may, 
on  shewing  that  he  acquiesced  under  a  &lse 
apprehension,  recover  from  G.  the  amount  of  the 
rent  erroneoosly  paid  to  B.  Williams  v.  Bar- 
tholomew, 1  Bos.  &  P.  326  ;  4  B.  B.  81. 

Where  a  tenant  pur  autre  vie  pays  rent  by 
mistake,  after  the  life  has  dropped,  he  mar 
recover  back  the  rent,  as  money  had  and  received, 
such  action  not  being  brought  for  the  purpose 
of  trying  the  title  to  the  limcL  Barber  v.  Brown, 
1  C.  B.  (N.8.)  121 ;  26  L.  J.,  0.  P.  41 ;  3  Jur. 
(NA)  18  ;  6  W.  B.  79. 


I.  ACTIONS  FOB  USE  AND  OCCUPATION. 

1.  When  Maintainable. 

a.  Bxpreas  or  Implied  Oontraot. 

At  Common  Law.] — Debt  for  use  and  occupa- 
tion lies  at  common  law,  and  is  not  defeated  oy 
proof  of  a  demise  (not  under  seal)  reserving  a 
certain  rent,  though  11  Oeo.  2,  c.  19,  s.  14,  is 
confined  to  "an  action  upon  the  case."  Crlbbon 
or  Gibson  v.  Firk,  1  Q.  B.  850 ;  1  O.  &  D.  252  ; 
10  L.  J.,  K.  B.  297  ;  6  Jur.  99. 

InefGMtnal  Agreement  to  Demiie.] — If  ther& 
is  an  agreement  by  deed  to  demise  a  house,  by 
words  not  amounting  to  an  actual  demise,  the- 
party  may  maintain  an  action  for  use  and  occu- 
pation.   Elliott  V.  Rogers,  4  Esp.  59. 

When  nnder  Agreement.] — ^A.  agreed  with  B. 
to  take  a  lease  of  B.*s  iron  ore  at  B.  for  forty 
years,  at  a  certain  rent,  engaging  to  work  the 
several  veins  of  ironstone,  limestone,  &c.,  in  cer- 
tain stipulated  proportions;  and  B.  agreed  to 
grant  such  lease : — Held,  that,  by  this  agreement,. 
B.  took,  not  a  mere  licence,  but  a  right  consti- 
tuting a  hereditament,  in  respect  of  which  A. 
might  sue  him  for  use  and  occupation.  Jones  v. 
B^nolds,  4  A.  &  E.  805  ;  6  N.  &  M.  441. 

A.  having  mortgaged  a  piece  of  land  to  the 
plaintiff,  a  railway  company  afterwards  occupied 
it  by  laying  rails  upon  it,  and  being  subsequently 
called  upon  by  the  plaintiff  for  compensation,, 
negotiated  with  him  in  respect  thereof.  The 
plaintiff  had  never  been  in  possession  of  the  land, 
but  gave  notice  of  the  mortgage  to  the  company, 
and  brought  an  action  for  use  and  occupation. 
The  judge  directed  the  jury  that  the  plaintiff  was 
in  a  condition  to  waive  the  trespass  in  respect  of 
the  occupation  of  the  land  by  the  company,  and 
to  bring  an  action  for  use  and  occupation  :—- 
Held,  that  there  was  evidence  of  the  company 
having  held  the  land  on  the  terms  of  paying  for 
it.  Turner  v.  Cameron's,  ^e^  By.,  5  Ex.  932  ;  20 
L.  J.,  Ex.  71. 

A.  entered  into  an  agreement  in  writing,  with 
B.,  to  take  premises  at  a  yearly  rent,  the 
premises  to  be  put  into  repair  by  B.,  and  the 
rent  not  to  be  payable  until  the  repairs  were 
completed.  A.  by  his  tenant  occupied  the  pre- 
mises  for  six  months,  and  then  quitted,  the  stipu- 
lated repairs  not  having  been  done  : — Held,  that 
B.  was  entitled  to  maintain  an  action  as  upon 
an  implied  agreement  to  pay  so  much  as  the- 
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occupation  might  be  reasonably  worth.   Smith  v. 
Eidridge,  15  C.  B.  236  ;  2  C.  L.  R.  866. 


Eeoeipt  of  Bant  after  Texmiiiatioa  of  Tenaney 
—Ignorance  of  Landlord.] — The  last  life  in  a 
lease  died  in  New  Zealand  on  2l8t  July,  1864.  A 
gale  of  rent  due  the  following  September  was 
paid  and  received  in  ignorance  of  death.  A 
rumour  of  the  death  reached  the  lessee  in  May, 
1866,  when  it  was  at  once  communicated  to  the 
lessor.  In  August,  the  lessee  wrote  a  letter  to  the 
lessor,  enclosing  the  May  gale  of  rent  and  saying 
that  he  had  written  to  New  Zealand  for  intelli- 
gence^ and  this  rent  the  lessor  received.  Authentic 
information  was  received  in  December,  1865, 
when  possession  was  given  up  : — Held,  that  the 
lessee  was  liable  to  an  action  for  use  and  occupa- 
tion at  full  value  of  lands  from  21st  July,  1864, 
when  the  life  actually  dropped,  the  receipt  of  the 
old  rent  in  ignorance  of  fact  not  amounting  to  a 
new  tenancy  at  the  old  rent.  Hurley  y.  Hanra- 
han,  16  W.  B.  990. 

When  Contract  will  not  bo  impUod.] — Copy- 
hold lands  were  demised  to  the  plaintiffs,  in 
trust,  for  F.  for  life,  but  the  plaintiffs  were  never 
admitted  to  the  copyhold.  At  the  time  of  the 
death  of  the  testator  the  lands  were  in  possession 
•of  the  defendant,  to  whom  F.,  with  the  assent 
of  one  of  the  plaintiffs,  afterwards  re-let  them  in 
her  own  name.  The  plaintiffs  then  gave  notice 
to  the  defendant  to  pay  the  rent  to  them : — 
Held,  that  an  action  for  use  and  occupation 
would  not  lie  by  the  plainti&  against  the  defen- 
dant, because  no  contract  could  be  Implied 
between  them,  there  having  been  an  existing 
contract  between  the  defendant  and  F.,  and  the 
occupation  having  been  by  permission  of  F. 
Churchward  v.  Ford,  2  H.  &  N.  446  ;  26  L.  J., 
Ex.  364  ;  6  W.  B.  831. 

A.  purchased  lands  from  B.  under  a  contract  of 
sale  not  in  writing,  went  into  possession,  and  under 
such  contract  remained  in  possession  for  several 
years  without  pacing  rent : — Held,  that  B.  could 
not  maintain  an  action  for  use  and  occupation 
against  A.,  as  the  facts  rebutted  the  implied  con- 
tract to  pay  rent  for  the  lands.  Carri^an  v. 
Woods,  Ir.  B.  1  C.  L.  73  ;  15  W.  B.  318. 

Heoofiity  of  Actual  Ooonpation.] — Where  there 
has  been  an  actual  enjoyment,  an  action  for  use 
And  occupation  lies  in  respect  of  incorporeal 
hereditaments.  Bird  v.  HiggvMon,  4  N.  &  M. 
-505  ;  1  H.  &  W.  61 ;  2  A.  &  E.  696 ;  4  L.  J.,  K.  B. 
124.    Affirmed  6  A.  &  E.  824— Ex.  Gh. 

After  a  recovery  of  possession  of  the  premises 
<by  ejectment,  the  plaintiff  may  maintain  use  and 
•occupation  for  the  rent  to  the  time  of  the  demise, 
but  not  after.  Doe  d.  Batten  v.  Cheney,  Gowp. 
246. 

A.  and  B.  being  entitled  to  copyhold  premises 
in  shares,  B.  demised  the  whole  to  the  defendant 
in  his  own  name  by  a  lease  in  writing  (not  under 
eeal)  for  one  year,  at  a  rent  payable  half-yearly ; 
and  B.  agreed  for  himself,  his  heirs,  executors, 
and  assigns,  with  the  defendant,  that  he  should 
peaceably  hold  the  premises.  Before  the  first 
half-year's  rent  became  due,  B.  surrendered  his 
interest  to  A.,  of  which  the  defendant  had 
notice,  and  afterwards  paid  that  rent  to  an  agent 
employed  by  A.  and  B.  In  an  action  for  use  and 
occupation  by  A.  to  recover  the  last  half-year's 
rent : — Held,  that  the  occupation  of  the  defen- 
dant having  become  in  point  of  law  an  occupa- 
:tion  by  the  permission  of  A.,  as  soon  as  his 


interest  accrued,  the  action  was  maintainable. 
Standen  y.  Christmas,  10  Q.  B.  136 ;  16  L.  J., 
Q.  B.  266  ;  11  Jur.  694. 

The  action  does  not  lie  where  there  has  not 
been  an  actual  entry  by  the  lessee.  Lowe  y. 
Boss,  6  Ex.  553  ;  19  L.  J.,  Ex.  318. 

A  plaintiff  alleged  by  his  statement  of  claim 
that  he  was  owner  in  fee  of  premises  which  he 
had,  on  the  26th  September,  1869,  leased  to  M. 
for  thirty-one  years  from  the  26th  December 
then  next,  at  a  yearly  rent  of  106^.,  payable 
quarterly.  The  statement  then  set  forth  tbe 
covenants  in  the  lease  to  pay  rent,  repairs,  and 
the  condition  for  re-entry  for  breach  of  covenant ; 
and  alleged  that  in  1870  the  defendant  took 
possession  of  and  had  since  occupied  the  premises, 
and  that  subsequently  he  had  become  assignee 
of  the  lease,  and  had  paid  rent  to  the  plaintiff  in 
accordance  with  the  terms  of  the  lease  from  1870 
to  March,  1874.  The  statement  idleged  breaches 
of  the  various  covenants,  and  the  plaintiff  claimed 
possession  of  the  premises,  157/.  10s.  for  arrears 
of  rent  to  the  29th  September,  1876,  or  for  use 
and  occupation,  damages  for  breaches  of  the 
covenants  in  the  lease,  and  mesne  profits  from 
the  29th  September,  1875,  to  the  date  of  recovery 
of  possession.  The  defendant  in  his  statement 
of  defence  denied  that  he  was  assignee  of  the 
lease,  or  that  it  ever  became  vested  in  him,  or 
that  he  had  broken  the  covenants  in  the  lease. 
He  admitted  that  the  lease  had  been  avoided, 
and  that  the  plaintiff  was  entitled  to  possession 
of  the  premises  ;  he  also  admitted  that  he  was  in 
possession  up  to  the  20th  September,  1876,  but 
alleged  that  he  ceased  to  have  possession  from 
that  date,  and  he  paid  26/.  into  court  to  answer 
the  plaintiff's  claim  in  respect  of  mesne  profits  : 
— ^Held,  that  the  facts  as  set  out  in  the  pleadings 
did  not  support  the  claim  made  by  the  plaintiff 
upon  the  defendant  for  use  and  occupation  of 
the  premises  up  to  the  29th  September,  1875,  and 
that  the  plaintiff  was  not  entitled  to  sign  judg- 
ment for  the  amount  he  claimed  in  respect  of 
such  use  and  occupation.  Hanmer  (Xord)  v. 
FligU,  36  L.  T.  279— G.  A. 

A.  entered  on,  and  enjoyed  for  a  time,  a 
shooting  belonging  to  B.,  in  the  expectation  that 
a  lease  would  1^  executed.  They  could  not  come 
to  terms,  no  lease  was  signed,  and  at  the  end  ot 
six  weeks  A.  left,  and  refused  to  pay  any  rent : 
— Held,  that,  although  there  was  no  agi^eement, 
yet  A.  was  liable  in  an  action  for  use  and 
occupation,  inasmuch  as  he  had  enjoyed  the 
beneficial  occupation  of  the  premises.  Bawes  v. 
Bowling,  31  L.  T.  65  ;  22  W.  R.  770. 

An  action  may  be  maintained  for  use  and 
occupation,  if  a  party  holds  premises  under  a 
contract  or  an  agreement,  and  actual  occupation 
is  not  necessary.  Pinero  v.  Judson,  3  M.  &  P. 
497 ;  6  Bing.  206  j  8  L.  J.  (o.B.)  G.  P.  19 ;  31 
B.  B.  388. 

But  a  tenant  who  agrees  to  take  furnished 
lodgings,  but  does  not  enter,  is  not  liable  for 
use  and  occupation.  Edge  v.  Strafford,  1  G.  &  J. 
391 ;  1  Tyr.  293 ;  9  L.  J.  (0.8.)  Ex.  101. 

See  also  ea^ses,  post,  cols.  962,  et  seq. 

Between  Lenee  and  Vnder-lefseo.] — ^A.  being 
tenant  of  B.  of  a  house,  sub-let  it  to  G.,  and 
afterwards  B.  told  A.  that  he  had  no  objection 
to  accepting  G.  as  tenant,  but  that  he  would  not 
exonerate  A.  from  the  rent : — Held,  that  as  B. 
still  hdd  A.  liable  for  the  rent,  A.  might  sue  G. 
for  the  rent,  as  due  fi-om  G.  to  him.  Bawson  v. 
Lamb,  3  Gar.  &  K.  269. 
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Where  a  party  entitled  to  a  tenn  in  land 
demises  the  land  to  another  at  a  weekly  rent  for 
the  whole  of  snch  term,  and  it  is  the  intention  of 
the  two  to  create  the  relation  of  landlord  and 
tenant,  nae  and  ooenpation  may  he  brought  for 
the  whole  of  such  term,  although  the  lessee  has 
given  a  week's  notice  to  quit  before  the  expira- 
tion of  the  term,  and  has  quitted  accordingly. 
Polloeh  Y.  Staeey,  9  Q.  B.  1033 ;  16  L.  J.,  Q.  B. 
132;  llJur.267. 

What  inilloieiit  ZTidenoe  of,  to  |^  to  Jury.] — 
A  lease  of  premises  from  the  plaintiff  to  P., 
containing  tne  usual  words  **  signed,  sealed  and 
delivered,"  was  executed  by  both  parties,  pur- 
suant to  a  previous  agreement  to  let,  in  wnich 
the  rent  was  stated  to  be  55Z.,  and  by  which  it 
was  agreed  that  P.  should  pay  1002.  for  the 

ElainUfTs  goodwill  and  fixtures,  and  that  the 
iase  should  not  be  delivered,  but  remain  in  the 
plaintiffs  possession  until  the  whole  of  the  lOOZ. 
was  paid.  P.  paid  60Z.  and  entered  into  posses- 
sion, and  carried  on  his  business,  the  plaintiff 
keeping  possession  of  the  lease.  P.  became 
bankrupt  without  paying  the  remaining  55Z., 
the  lease  remaining  with  the  plaintiff.  The 
defendant  became  assignee  in  bankruptcy: — 
Held  (the  defendant  having  accepted  the 
tenancy),  that  the  evidence  warranted  the  jury 
in  finding  that  there  had  been  no  delivery  of  the 
deed  so  as  to  operate  as  a  lease,  and  that  until 
the  payment  of  the  remaining  hbU  only  a  tenancy 
from  year  to  year  existed,  and,  therefore,  that 
the  d^enduit  was  liable  for  rent  in  an  action 
for  use  and  occupation.  Oudgen  v.  Bes$et^  6 
EL  4c  Bl.  986 ;  26  L.  J.,  Q.  B.  36 ;  3  Jur.  (K.8.) 
212  ;  5  W.  E.  47. 

The  defendant  and  his  predecessors  in  estate 
had  paid  to  the  plaintiffs  and  their  predecessors, 
overseers  of  the  poor  of  a  township,  an  annual 
sum  of  6Z.  14«.  8a.,  expressed  to  be  for  rent  for 
common  lands.  It  was  admitted  that  the  defen- 
dant was  in  possession  of  the  lands  out  of  which 
the  rent  issued,  but  they  were  not  identified, 
and  no  evidence  was  given  of  their  extent  or 
value.  The  defendant  would  not  produce  his 
deeds :  —  Held,  that  there  was  evidence  on 
which  a  jury  might  find  for  the  plaintiff  on 
a  count  for  use  and  occupation.  Harden  v. 
HesJteth,  4  H.  &  N.  175 ;  28  L.  J.,  Ex.  137 ; 
7  W.  R.  186. 

The  defendant  agreed  to  rent  a  house,  the 
landlord  to  put  it  in  repair  before  the  tenancy 
should  conmience.  While  the  men  employed  by 
the  landlord  were  at  work,  the  defendant  went 
on  the  premises  and  gave  them  some  directions 
as  to  the  colour  of  the  staircase : — Held,  no 
evidence  of  an  entry  such  as  would  support  an 
action  for  use  and  occupation.  Totone  v.  tyHein- 
rich,  13  C.  B.  892 ;  1  C.  L.  B.  335 ;  22  L.  J.,  C.  P. 
219  ;  17  Jut.  1102  ;  1  W.  R.  370. 

Evidence  of  occupation  and  payment  of  rent 
is  sufficient  evidence  of  tenancy.  JefJtint  v. 
HUl,  2  W.  R.  268. 

After  Hotioe  to  Quit.] — ^Notice  to  quit  was 
given,  and  it  expired  at  Lady  Day,  1840 ;  the 
tenant  held  on  till 'Lady  Day,  1841 ;  but  since 
the  former  period  there  had  been  no  payment  of 
rent,  nor  any  other  overt  act  to  shew  that  a  new 
tenancy  was  created.  The  landlord  distrained 
for  rent  due  at  Lady  Day,  1841 : — Held,  that  the 
distress  was  not  justifiable.  The  landlord  ought 
to  have  sued  for  use  and  occupation.  Al/ord  v. 
yickery,  Car.  &  M.  280. 


b.  After  Ohaiiffe  in  Title. 

By  Grantee  of  Aanuity.J — ^An  action  for  use 
and  occupation  may  be  mamtained  by  a  grantee 
of  an  annuity,  after  a  recovery  in  ejectment 
against  a  tenant  who  was  in  possession  under  a 
demise  from  year  to  year,  for  all  rent  in  his  himds 
at  the  time  of  notice  by  the  grantee,  and  down 
to  the  day  of  the  demise  in  the  ejectment,  but 
not  afterwards.  Bireh  v.  Wright^  1  Term  Rep. 
378  ;  1  R.  R.  228. 

By  AssigiiM  of  Xquitj  of  BedemptioiL]  — 

Premises  came  into  the  defendant's  possession 
through  J.  S.,  who  afterwards  mortgaged  to 
W.  S.,  and  assigned  the  equity  of  redemption  to 
the  plaintiff : — Held,  that  he  could  only  recover 
rent  from  the  time  when  he  acquired  the  legal 
estate  from  W.  S.  Cobb  v.  CarpeiUer^  2  Camp. 
13,  n. 

By  Tmitooi.] — ^An  action  for  use  and  occupa- 
tion is  maintainable  without  attornment,  under 
4  &  5  Anne,  c.  16,  ss.  9, 10,  by  the  trustees  of  one 
whose  title  the  tenant  had  notice  of  before  he 
paid  over  his  rent  to  his  original  landlord,  though 
the  tenant  had  no  notice  of  the  legal  title  being 
in  the  plaintiffs  on  the  record.  iMmley  v. 
Hodgton,  16  East,  99 ;  14  R.  R.  315. 

Agraemont  for  Lease  by  Has  band— Beftisal  of 
Wife  to  execute.] — ^Where  a  house  was  devised 
to  a  trustee,  in  trust  for  a  devisee,  for  her  sole 
and  absolute  use,  and  she  afterwards  married  B., 
who  let  part  of  it,  under  a  written  agreement 
signed  by  himself  only,  to  the  defendant,  as  a 
yearly  tenant,  and  afterwards  granted  a  lease 
for  years  of  the  whole  of  the  house  to  the  plain- 
tiff, which  the  wife  refused  to  execute,  although 
she  was  named  therein ;  and  the  defendant  had 
notice  of  the  lease,  and  was  required  to  pay  any 
rent  that  might  subsequently  accrue  to  the 
plaintiff : — Held,  that  the  defendant  was  liable 
to  the  plaintiff,  and  that  he  could  not  impeach 
lus  title,  as  he  must  be  taken  to  stand  in  the 
same  situation  as  B.,  whose  title  as  landlord  the 
defendant  had  acknowledged,  by  occupying  and 
enjoying  the  premises  under  him.  Aennie  v. 
BobifUOHj  7  Moore,  539  ;  1  Bing.  147 ;  1  L.  J., 
(0.B)  0.  P.  30  ;  25  R.  R.  604. 

Person  ooeupying  in  plaee  of  original  Tenant.] 
— Where  premises  had  been  let  to  B.  for  a  term 
determinable  by  a  notice  to  quit,  and,  pending 
such  term,  C.  applied  to  A.,  the  landlord,  for 
leave  to  become  the  tenant  instead  of  B.,  and, 
upon  A.'s  consenting,  agreed  to  stand  in  B.^s 
place,  and  offered  to  pay  rent: — Held,  that 
(though  B.*s  term  had  not  been  determined 
either  by  a  notice  to  quit,  or  a  surrender  in 
writing)  A.  might  maintain  an  action  for  use  and 
occupation  against  C,  and  that  the  latter  could 
not  set  up  B.'s  title  in  defence  to  that  action. 
Phipps  V.  SouUhorpe,  1  B.  &  Aid.  50  ;  18  R.  R.  426. 
But  see  also  Hyde  v.  AfoakeSj  5  Car.  &  P.  42. 

Estoppel.] — The  plaintiff  came  into  occupation 
under  one  who  had  paid  rent  upon  a  distress  by 
the  defendant : — ^Held,  that,  after  proof  of  this 
fact,  the  plaintiff  was  estopped  from  disputing 
the  defendant's  title  to  the  rent,  notwithstanding 
the  defendant  inadvertently  put  in  evidence  a 
document  which  shewed  that  the  plaintiffs  pre- 
decessor occupied  under  a  lease  to  which  the 
defendant  was  in  law  a  stranger.      Cooper  v. 
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Bla/ndy,  1  Bing.  (N.C.)  45  ;  4  M.  &  8cott,  562  ; 
3  L.  J.,  0.  P.  274. 

Where  the  defendant  has  come  In  under  the 
plaintiff  he  cannot  shew  that  his  title  has  expired^ 
unless  he  solemnly  renounced  the  plaintiffs  title 
at  the  time,  and  commenced  a  fresh  holding 
under  another  person.  Balls  v.  Wntwood^  2 
Camp.  11. 

Other  Cafes.]— The  father  of  the  plaintiff  died 
seised  of  a  copyhold  tenement  of  a  manor,  in 
which  there  was  a  custom  for  widowhood ;  his 
widow  occupied  after  his  death,  and  the  defen- 
dant haying  married  her  daughter,  remained  in 
possession  after  her  death : — Held,  that  the 
plaintiff  might  maintain  an  action  for  use  and 
occupation  against  the  defendant.  Sellier  y. 
Sillcox,  19  L.  J.,  Q.  B.  295 ;  14  Jnr.  673.  See 
Blunddl  v.  Drwnmond,  14  Jur.  573,  n. 

By  indenture  of  lease,  dated  the  26th  June, 
1810,  between  A.  (the  father  of  the  plaintiff) 
and  B.  fthe  father  of  the  defendant),  reciting  a 
former  lease  of  the  27th  July,  1810,  between 
S.  and  M.  his  wife,  and  A.,  which  recited  that 
H.  was  entitled  to  a  moiety  of  lands  in  West 
Fen,  and  two-thirds  for  life,  or  for  some  other 
estate  of  freehold,  and  that  A.  was  entitled  to 
the  other  moiety  and  the  other  third  part  respec- 
tively, or  some  other  share  of  the  same  lands, 
for  some  estate  of  freehold,  and  by  which  S.  and 
H.  his  wife  demised  the  moiety  and  two-third 
parts  respectively  of  M.  to  A.,  for  forty  years, 
from  the  5th  of  April,  1801  ;  A.  demised  to  B. 
the  lands  of  which  M.  was,  by  the  recital  in  the 
lease  of  1801,  said  to  be  entitled  to  two-thirds, 
and  himself,  A.,  to  one-third  (of  the  lands  in 
West  ITen),  for  the  remainder. of  the  term  of 
forty  years,  except  the  last  ten  days.  A.  died  in 
1813,  and  B.  in  1818,  leaving  the  plaintiff  and 
the  defendant  their  respective  representatives. 
The  defendant  continued  in  the  occupation  of 
the  lands  in  West  Fen  to  the  time  of  the  trial, 
he  and  his  father  having  regularly  paid  rent  to 
the  plaintiff  and  his  father  to  Lady  Day,  1841, 
when  the  lease  of  1801  expired  : — Held,  that  the 
recital  in  the  lease  of  1801  was  prim&  facie  evi- 
dence that  A.  was  entitled  to  one-third  of  the 
lands  ill  West  Fen  in  fee,  and  that  the  plaintiff 
had  a  right  to  treat  the  defendant  as  a  tenant  at 
sufferance  of  such  undivided  third  part,  for  the 
period  during  which  he  held  on  after  the  expira- 
tion of  the  lease,  and  to  sue  him  for  use  and 
occupation  in  respect  thereof.  Bayley  t. 
Bradley,  5  C.  B.  396  ;  16  L.  J.,  0.  P.  206. 

A.  being  in  possession  of  premises  under  a 
lease  from  two  trustees,  for  a  term  which  had 
expired,  a  new  lease  was  granted  for  a  further 
term,  but  was  executed  by  one  of  the  trustees 
only.  A.  paid  the  rent  to  both  trustees,  until 
one  of  them  died  ;  and  for  the  rent  due  after  his 
death  the  other  trustee  brought  an  action  for 
use  and  occupation  against  A. : — Held,  that  he 
might  maintain  the  action  in  his  own  right, 
and  was  not  bound  to  sue  as  surviving  trustee. 
Wheatley  y.  Boydy  7  Ex.  20  ;  21  L.  J.,  Ex.  39. 

o.  Proof  of  Written  Oontract. 

Froduetion.] — ^Where  premises  have  been  de- 
mised by  an  agreement  in  writing,  but  not  on 
stamped  paper,  the  plaintiff  is  bound  to  give  the 
writing  in  evidence  ;  and  if  not  stamped  at  the 
trial,  he  will  be  nonsuited,  and  will  not  be  allowed 
to  go  for  use  and  occupation  generally.  Brewer 
V.  Palmer,  3  Esp.  213. 


Unless  the  evidence  given  by  the  plaintiff  in 
support  of  his  case  does  not  disclose  the  existence 
of  such  an  agreement.  Fry  ▼.  Chapman.  5  V. 
P.  C.  265. 

A  defendant  cannot  shew,  by  the  croes-exami- 
nation  of  the  plaintiff's  witnesses,  that  the  pre- 
mises are  held  under  a  written  agreement,  but 
if  it  afterwards  appears  by  the  eyidence  of  the 
defendant's  witnesses  that  the  premises  are  so 
held,  the  plaintiff  is  not  bound  to  put  in  the 
written  agreement.  Marston  v.  Dean.  7  Car.  &  P. 
13. 

In  an  action  for  rent  of  land  yerbally  let  on 
the  same  terms  as  the  former  tenant  s  lease, 
such  lease  must  be  produced,  properly  stamped. 
Turner  t.  Potver,  7  B.  &  C.  625  ;  M.  4c  M.  131 ;  6 
L.  J.  (0.8.)  K.  B.  122. 

A  witness  for  the  plaintiff  having  stated  that 
he  had  never  heard  of  an  agreement  in  writing 
respecting  the  board  and  lodging,  ^e  agreement 
was  put  into  his  hands,  and  he  was  ask^l  by  the 
defendant  whether  he  had  seen  an  agreement 
respecting  the  subject-matter  of  the  action ;  he 
replied,  **  Never  before  I  came  into  court "  : — 
Held,  that  the  defendant,  if  he  wished  the  agree- 
ment read,  must  put  it  in  as  his  own  evidence. 
Keys  V.  ffarwood,  2  0.  B.  905 ;  15  L.  J.,  C.  P.  207. 

One  of  the  plaintiff's  witnesses,  on  cross- 
examination,  said  that  he  had  heard  from  the 
plaintiffs  attorney  that  there  was  an  agreement 
in  writing : — Held,  no  evidence  of  the  existence 
of  an  agreement,  so  as  to  I'ender  its  production 
by  the  plaintiff  necessary.  Watson  y.  Xing, 
3  0.  B.  608. 


JCemorandum — ^Unaccepted  PropoeaL] — 


Where,  on  the  letting  of  land  to  a  tenant,  a 
memorandum  was  drawn  up,  the  terms  of  which 
were,  that  he  should  on  a  future  day  bring  a 
surety  and  sign  the  agreement,  neither  of  wluch 
he  ever  did  : — Held,  that  the  memorandum  was 
a  mere  unaccepted  proposal,  and  need  not  be 
produced,  but  that  the  terms  of  the  letting  might 
be  proved  by  parol  evidence.  Boe  d.  Bingham 
Y.  Cartuyright,  3  B.  &  Aid.  326  ;  22  B.  R.  413. 

Unstamped  Agreement.] — ^Where  a  wit- 
ness deposed  that  the  settled  draft  of  a  lease 
was  the  final  agreement  between  the  parties,  for 
one  of  whom  he  acted  as  agent : — Held,  that  an 
unstamped  memorandum,  written  afterwards  by 
himself,  but  not  signed  by  anybody,  was  admis- 
sible as  a  mere  proposal,  to  shew  that  the  settled 
draft  was  not  the  final  agreement  between  the 
parties.    Hawkins  v.  Warre,  5  D.  &  B.  512. 

A  company,  of  which  the  plaintiff  and  the 
defendant  were  director,  occupied  a  house 
belonging  to  the  plaintiff.  A  dnift  agreement, 
prepared  by  the  plaintiff's  attorney,  was  sub- 
mitted to  the  solicitors  of  the  company,  and  by 
them  approved  and  returned;  and,  at  a  sub- 
sequent meeting  of  the  directors,  a  resolution 
was  made  empowering  the  solicitors  to  sign  the 
agreement  on  behalf  of  the  company.  The  agree- 
ment, however,  was  never  executed.  In  an 
action  for  use  and  occupation  the  plaintiff 
offered  the  draft  in  evidence,  not  as  an  agree- 
ment binding  per  se  (it  'being  neither  dated, 
stamped,  nor  signed),  but  to  show  that  the 
occupation  was  to  bis  by  the  other  directors, 
exclusive  of  himself : — Held,  that  the  draft  was 
inadmissible  for  want  of  a  stamp,  inasmuch 
as  it  could  only  be  relied  on  as  proof  of  the 
special  agreement,  the  plaintiff's  position  pre- 
cluding him  from  maintaining  an  aetion  against 
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a  co-director  upon  an  implied  contract.  Chad' 
toirh  V.  Clarke,  1  C.  B.  700. 

After  the  plaintiff  has  proTcd  by  witnesses 
a  case  of  implied  or  oral  contract,  he  cannot 
be  nonsuited  by  the  defendant's  prodncing  an 
unstamped  written  instrument,  purporting  to 
contain  the  terms  of  contract,  FeUder  t.  Bay, 
3  M.  &  P.  659 ;  6  Bing.  332  ;  4  Oar.  &  P.  61  ; 
8  L.  J.  (O.S.)  C.  P.  65  ;  31  E.  B.  429. 

Where  a  proposal  was  made  in  writing  by  A. 
to  let  a  piece  of  land  to  B.  on  certain  terms  con- 
tained in  a  written  agreement  between  B.  and 
C,  and  A.  afterwards  agreed  by  parol  that  B. 
should  have  the  lands  upon  the  terms  proposed : 
— Held,  in  an  action  for  a  breach  of  tne  agree- 
ment, that  the  original  proposal  was  receiTable 
without  a  stamp.  Ihait  y.  Brown,  6  D.  &  B. 
582 ;  3  B.  &  C.  665  ;  3  L.  J.  (0.8.)  K.  B.  111. 


Parol  Svidenoe.] — ^Parol  eyidence  as  to  the 
party  to  whom  a  demise  has  been  made  is  not 
admissible  where  the  agreement  for  the  demise 
was  in  writing.  Bex  y.  Bawdon,  3  M.  &  By.  426 ; 
8  B.  &  C.  708  ;  7  L.  J.  (0.8.)  K.  B.  84. 

Where  a  party  holds  land  under  a  written 
agreement,  parol  evidence  cannot  be  received  of 
the  fact  under  whom  he  came  into  possession. 
J)ae  V.  Harvey,  8  Bing.  239  ;  1  M.  &  Scott,  374  ; 
1  L.  J.,  C.  P.  9. 

Parol  evidence  of  the  fact  of  tenancy  is  admis- 
sible, although  the  tenant  hold  under  a  written 
agreement.    Jenkiru  v.  HUl,  2  W.  B.  268. 

In  an  action  by  landlord  against  tenant,  a 
witness,  refreshing  his  memory  from  a  memo- 
randum, proved  a  parol  agreement  as  to  the 
terms  of  the  tenancy ;  and  that  the  plaintiff  at 
the  same  time  drew  up  a  memorandum,  which 
was  read  over  and  assented  to  by  the  defendant, 
but  not  seen  or  signed  by  him: — Held,  that 
the  parol  evidence  was  admissible.  Tynohitt  v. 
Lambert,  3  P.  &  D.  676 ;  10  A.  &  E.  470.  See 
also  PreHon  v.  Merceau,  2  W.  Bl.  1249. 

<L  Amoiuit  of  Rent* 

Sefsrenee  to  Void  Lease.] — Eecourse  may  be 
had  to  the  original  agreement,  though  void 
under  the  Statute  of  Frauds,  to  calciUate  the 
amount  of  the  rent  due  on  such  agreement.  JDe 
Medina  v.  PoUi^Ji,  Holt  N.  P.  47. 

How  AiS6SMd.]--A.  took  a  farm  under  an 
agreement  from  iB.  that  A.  should  have  the 
exclusive  right  of  sporting  over  the  manor  in 
which  it  was  situate,  and  should  also  occupy  cer- 
tain glebe  land  within  the  parish;  A.  entered 
into  possession,  but  did  not  sign  the  agreement, 
and  it  appeared  that  B.  had  no  power  of  con- 
ferring the  right  of  sporting,  nor  could  he  pro- 
cure the  glebe  land : — Held,  that  evidence  was 
admissible  to  shew  the  annual  value  of  the  land 
without  such  right,  which  might  be  ascertained 
by  the  jury,  independently  of  the  amount  of  the 
rent  reserved  by  the  agreement.  Tamlinson  v. 
Bay,  5  Moore,  558  ;  2  Br.  &  B.  680  ;  23  B.  B.  541. 

A  tenant  of  premises  at  471.  a  year  received 
notice  to  quit ;  and  the  landlord  agreed  with 
another  party  for  a  holding,  to  commence  on  the 
expiration  of  the  current  term,  at  801.  a  year. 
BcdEore  the  term  expired,  the  new  tenant,  by 
consent  of  all  parties,  was  admitted  in  place  of 
the  outgoing  tenant ;  and  the  rent  was  paid  at 
the  rate  of  472.  to  the  end  of  the  term.  Dis- 
putes arising  on  the  new  agreement,  it  was 
abandoned  ;  but  the  new  tenant  continued  to 
occupy : — Held,  that  it  was  a  question  for  the 
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jury  what  rent  was  fairly  payable  for  the  con- 
tinual holding,  no  necessary  inference  arising 
under  the  circumstances  from  the  former  holding 
at  47Z.  Thetfard  Corporation  v.  TyUr^  8  Q.  B. 
95  ;  15  L.  J.,  Q.  B.  33  ;  10  Jur.  68. 

Where  a  tenancy  is  continued  beyond  the  time 
for  which  it  was  originally  taken,  and  nothing  is 
arranged  respecting  the  amount  to  be  paid  on 
the  new  holding,  the  new  holding  is  not  of 
necessity  to  be  on  the  same  terms  as  the  former ; 
but  the  jury  may  give  the  landlord  a  larger 
sum  for  the  continued  occupation,  if  there  are 
circumstances  to  shew  that  such  increased  rent 
was  expected  by  him  in  the  event  of  holding  over 
and  that  the  understanding  was  not  repudiated 
by  the  tenant.    Elgar  v.  WaUon,  Car.  &  M.  494. 

A.  proposed  to  B.,  owner  of  a  warehouse,  that 
A.  should  occupy  it  as  a  packer,  and  pay  B.  75/. 
a  year,  and  as  much  more  as  half  the  profits 
came  to,  and  a  written  agreement  was  to  be 
drawn  up  between  them  for  a  term  of  five  years. 
A.  was  let  into  possession  provisionally,  and  with 
a  view  to  the  intended  agreement.  When  the 
agreement  was  drawn  up,  A.  refused  to  sign  it ; 
A.  had  occupied  the  warehouse  for  ten  weeks. 
It  was  found  by  the  jury  that  A.  was  let  into 
possession  without  any  agreement,  uid  provi- 
sionally with  a  view  to  an  intended  agreement : — 
Held,  that  A.  was  liable  to  pay  B.  a  reasonable 
sum  for  the  time  he  occupied  the  warehouse. 
Coggan  v.  Warwicher,  3  Car.  k,  K.  40. 

When  there  has  batn  no  Oeeupation.] — The 

assignees  of  an  insolvent  tenant  agreed  to  pay 
the  landlord  11,  for  the  last  quarterns  rent : — 
Held,  that  the  sum  could  not  be  recovered,  there 
having  been  no  use  and  occupation.  Clarke  v. 
Wehh,  1 C.  M.  4c  B.  29 ;  4  Tyr.  673 ;  3  L.  J.,  Ex.  300. 


e.  Proof  of  Oooupation. 

Heeesiitj  of  Aetual  Oooupation.] — See  ante, 
cols.  955,  956. 

Oonarally.] — ^Where  a  tenant  by  a  written 
agreement  has  agreed  to  take  premises  from  a 
future  day,  it  is  not  enough  to  put  in  the  agree- 
ment, but  evidence  must  be  also  given  of  some 
occupation  under  it,  Woolley  v.  Watling,  7 
Car.  &  P.  610. 

If  a  down  is  let,  by  an  instrument  not  under 
seal,  for  the  purpose  of  digging  copper  ore,  an 
action  for  use  and  occupation  may  be  maintained, 
if  the  defendant  has  ever  taken  possession  ;  and 
if  he  has  once  taken  possession,  he  is  liable  to  all 
subsequent  rent  until  the  determination  of  the 
tenancy,  whether  he  has  continued  to  work  the 
minerals  or  not ;  but  if  the  defendant  merely 
caused  holes  to  be  dug  on  the  down,  and  had 
them  filled  up  immediately,  with  a  view  merely 
to  ascertain  what  sort  of  bargain  he  was  about  to 
make,  or  had  made,  that  would  not  be  a  taking 
of  possession.   Jone»  v.  Beynolde,  7  Car.  k,  P.  335. 

A  party  who  had  agreed  to  rent  a  house,  sent 
in  a  woman  to  clean  the  house,  and  workmen  to 
paper  one  of  the  rooms : — ^Held.  to  be  sufficient 
evidence  of  occupation.  Smith  v.  Towart,  2 
Man.  &  G.  841 ;  3  Scott  (N.B.)  172. 

Although  an  assignment  by  a  termor  of  his 
goods,  estate  and  effects  to  trustees  for  the  benefit 
of  his  creditors,  is  sufficient  to  vest  the  term  in 
the  trustees,  unless  disclaimed,  and  they  do  not 
disclaim,  an  action  for  use  and  occupation  can- 
not be  maintained  against  them  without  proof 
that   they   have   actually   occupied.     How   v, 
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Xennett,  3  A.  &  £.  659  ;  6  N.  &  M.  1  ;  1  H.  &  W. 
891 ;  4  L.  J.,  E.  B.  220. 

Where  a  lease  of  premises  for  a  term  of  years 
expired  at  Midsmnmer,  1821,  and  the  tenant 
Tefused  to  give  up  possession  at  that  time,  and 
insisted  that  he  was  entitled  to  a  notice  to  quit, 
and  continued  in  possession  until  Christmas  fol- 
lowing, and  paid  rent  to  that  time,  when  he 
tendered  the  keys  of  the  premises  to  his  landlord, 
which  the  latter  refused  to  accept : — ^Held,  that 
such  continuing  in  possession  by  the  tenant  did 
not  amount  to  a  holding  over  by  him,  but  was 
conclusiye  evidence  of  a  tenancy  from  year  to 
year,  which  entitled  the  landlord  to  maintain  an 
action  to  recover  the  amount  of  a  quarter's  rent, 
which  became  due  at  Lady-day,  1822.  BUkop 
V.  Howard,  3  D.  &  R.  293  ;  2  B.  &  C.  100  ;  1  L.  J . 
(0.8.)  E.  6.  243  ;  26  B.  B.  291.  Bvt  see  2  £sp. 
717;  6B.  B.  769. 

The  putting  up  of  a  board  for  the  purpose  of 
letting  houses,  by  a  person  who  built  them,  and 
agreed  to  become  tenant  of  them  from  a  certain 
time,  is  sufficient  to  enable  the  person  for  whom 
they  were  erected  to  recover  rent  on  a  count  for 
use  and  occupation.  Sullivan,  v.  Janes^  3  Gar.  & 
P.  579. 

Notice  to  quit  was  given,  and  it  expired  at 
Lady-day,  1840 ;  the  tenant  held  on  till  Lady- 
day,  1841,  but  since  the  former  period  there  had 
been  no  payment  of  rent,  nor  any  other  overt  act 
to  shew  that  a  new  tenancy  was  created.  The 
landlord  distrained  for  rent  due  at  Lady-day, 
1841 : — Held,  that  the  distress  was  not  justi- 
fiable. The  landlord  ought  to  have  sued  for  use 
and  occupation.    Al/ord  t.  Vioery^  Car.  &  M.  280. 

When  a  tenancy  from  year  to  year  has  been 
determined  by  a  regular  notice  to  quit,  the  mere 
accidental  detention  of  the  key  by  the  tenant 
(who  has  quitted  the  premises  and  removed  his 
goods)  for  two  days  beyond  the  expiration  of  the 
term,  does  not  amount  to  any  evidence  of  use 
and  occupation,  so  as  to  render  him  liable  for 
another  quarter.  Gray  y.  BompaSy  11  C.  B.  (N.S.) 
520  ;  5  L.  T.  841. 


Joint.]— A.  let  premises  to  four  persons,  B.,  C, 
D.  and  £!.,  for  a  year  certain,  ending  at  Mid- 
summer, 1839,  with  a  proviso  that,  if  a  month  at 
least  before  the  termination  of  the  year,  a 
request  was  sent  to  him  t6  that  effect,  A.  would 
grant  them  a  lease  for  seyen,  fourteen,  or  twenty- 
one  years.  The  lessees  were  directors  of  a  joint- 
stock  bank,  and  occupied  the  premises  for  the 
Surpose  of  its  business.  B.  ceased  to  be  a 
irector  in  January,  and  C.  in  March,  1839.  On 
the  31st  May,  the  solicitor  of  the  directors 
applied  to  A.  to  renew  the  tenancy  for  another 
year  to  the  then  directors ;  but  no  agreement  to 
that  effect  was  finally  executed.  On  the  20th 
June,  the  solicitor  applied  for  a  renewal  of  the 
agreement  for  a  quarter  of  a  year ;  to  which  A., 
on  the  23rd,  replied,  "  that  he  should  consider  of 
it'*  Nothing  further  passed  between  the  parties ; 
but  at  the  Michaelmas  following,  the  premises 
were  delivered  up  to  A. : — Held,  that  the  four 
original  lessees  were  liable  to  A.  for  the  rent  of 
the  quarter  from  Midsummer  to  Michaelmas. 
Chriky  y.  Tattered,  7  M.  &  W.  127 ;  10  L.  J., 
Ex.  228  ;  4  Jur.  1064. 

Where  premises  are  let  for  a  certain  term  to  A. 
and  B.,  and  A.  holds  oyer  after  the  expiration  of 
the  term,  with  B.'s  assent,  both  are  liable  for 
rent,  for  so  long  as  A.  continues  actually  to 
occupy,  but  no  longer.  Christy  v.  Tancred, 
9  M.  &  W.  438 ;  11  L.  J.,  Ex.  109. 


A.  and  B.  entered  into  an  agreement  to  take 
premises  of  C,  from  a  day  certain,  at  a  yearly 
rent.  The  agreement  was  not  signed  by  C.  In 
an  action  for  use  and  occupation,  B.  suffered 
judgment  by  default,  and  the  evidenoe  shewed 
only  an  entry  by  A. : — Held,  that  this  entry  by 
A.  was  evidence  of  a  parol  demise  to  A.  and  B. 
upon  the  terms  of  the  agreement ;  and  that  his 
entry  was  therefore  the  entry  of  both,  and  justi- 
fied a  yerdict  for  0.  Gleti  v.  Jhtngey,  4  Ex.  61 ; 
18  L.  J.,  Ex.  359. 

Undfir-tenaaeyO— U  ^  agrees  to  let  lands  to 
B.,  who  permits  0.  to  occupy  them,  A.  may 
recover  the  rent  in  an  action  against  B.  for  use 
and  occupation.    Bull  v.  Sibhs,  8  Term  Rep.  327. 

The  d^endant  took  premises  of  the  plaintiff 
for  nine  months,  at  a  rent  certain,  with  the 
option,  at  the  end  of  that  time,  of  taking  a  lease 
for  seyen,  or  fourteen,  or  twenty-one  years. 
Before  the  expiration  of  the  nine  months,  the 
defendant  let  the  premises  to  a  company  for  six 
months,  who  actually  oocupied  them  for  that 
period : — Held,  that,  at  the  end  of  a  year  from 
the  expiration  of  the  nine  months,  the  defendant 
was  liable  to  the  plaintiff  for  a  year's  rent. 
WaHng  v.  JTi^/,  8  M.  &  W.  571 ;  11  L.  J.,  Ex.  49. 

A  lessee  of  a  term  underlet  the  premises,  and 
his  under-tenant  held  over  for  a  portion  of  a 
year  after  the  expiration  of  the  term  against  the 
will  of  the  lessee,  so  that  he  could  not  give  up 
possession  to  his  lessor.  During  such  holding 
over,  the  lessee  distrained  upon  the  under-tenant 
for  rent  previously  due : — Held,  that  the  lessee 
was  liable  for  the  period  of  the  under-tenant's 
holding  oyer,  but  not  for  a  whole  year's  rent. 
Ibhs  y.  Richardsfm,  1  P.  &  D.  618 ;  9  A.  &  E. 
849 ;  8  L.  J.,  Q.  B.  126 ;  3  Jur.  102. 

Where  a  defendant,  in  expectation  of  a  lease, 
by  indenture,  which  he  had  agreed  to  take  from 
the  plaintiff,  procured  attornments  from  some  of 
the  tenants,  and  received  rent  from  others: — 
Held,  liable  for  use  and  occupation.  NeaZe  y. 
Swind  or  Sweeney^  2  C.  &  J.  377 ;  2  Tyr.  464  ;  1 
L.  J.,  Ex.  118. 

If  several  persons  rent  premises  to  be  used  as 
a  Jewish  synagogue,  the  seats  in  which  are  let 
out  by  an  officer  appointed  annually,  who 
receiyes  the  rents,  and  applies  them,  partly  in 
the  payment  of  the  rent  for  the  premises,  and 
partly  for  general  purposes  connected  with  the 
Jewish  religion,  the  lessees  may  maintain  an 
action  for  Sie  rent  due  from  an  occupier  of  a 
seat.    Israel  y.  Simmons,  2  Stark.  356. 

A.  let  premises  to  B.  for  a  term  which  expired 
at  Lady-day,  1858.  B.  had  underlet  them  for 
the  whole  term  to  C,  who  continued  in  posses- 
sion ;  and  B.  afterwards  sued  him  for  the  half- 
year's  rent  accruing  at  Michaelmas,  1858.  The 
only  evidence  to  ^ew  that  B.  still  continued 
tenant  of  the  premises  to  A.  was  that,  after 
action  brought,  he  paid  to  A.,  and  A.  accepted, 
the  half-year's  rent  which  would  have  been  due 
from  him,  lassuming  his  tenancy  to  have  been 
still  subsisting : — Held,  that  there  was  evidence 
for  the  jury  that  B.'s  tenancy  under  A.  con- 
tinued, and  consequently  that  the  action  was 
maintainable.  Levy  v.  Lewis,  6  C.  B.  (n.s.)  706 ; 
28  L.  J.,  C.  P.  304  ;  5  Jur.  (K.s.)  1408.  Affirmed, 
9  C.  B.  (N.S.)  872 ;  30  L.  J.,  C.  P.  141 ;  7  Jur. 
(N.S.)  759 ;  9  W.  R.  388— Ex.  Ch. 

By'Aoknowledgmenti  and  Admissions.] — Suf- 
fering judgment  by  default,  in  an  action  for  use 
and  occupation,  amounts  to  an  admission  that 
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the  defendant  held  a  house  of  the  plaintiff,  who 
need  not  shew  that  it  was  his  house :  and  it  lies 
•on  the  defendant  to  prove  that  he  did  not  occupy 
the  particuliu*  house  to  which  the  attention  of 
the  ]ury  has  heen  directed.  David  y.  Hold^hip^ 
1  Chit.  644,  n. 

If  the  occupier  of  a  house  submits  to  a  distress 
for  rent,  stated  in  the  notice  of  distress  to  be 
dae  from  him  as  tenant  to  the  distrainer,  this  is 
an  acknowledgment  of  the  tenancy.  Panbon  y. 
J<ntes,  8  Camp.  372 ;  14  R.  B.  767. 

Payment  of  rent  is  a  sufficient  recognition  of 
the  title  of  landlord  to  support  an  action  for  use 
and  occupation,  although  It  appears  upon  the 
«yidence  on  the  part  of  the  plaintiff  that  the 
defendant  originally  came  in  under  another  per- 
son, or  that  Uie  plaintiff  has  only  an  equitable 
estate.  Dolby  y.  lie*,  11  A.  &  £.  335 ;  S  F.  &  D. 
287  ;  9  L.  J.,  Q.  B.  51 ;  4  Jur.  432. 

A.  applied  to  B.(the  proprietor  of  a  house  with 
cellars,  which  he  was  in  the  habit  of  letting) 
telling  him  that  he  wanted  cellar  room  to  do  a 
pipe  of  wine  ;  but  adding,  that  he  did  not  know 
but  very  shortly  he  might  want  a  good  deal  of 
room ;  )i,,  upon  this,  said  that  he  h^  better  put 
it  into  his  (B.'s)  own  cellar ;  which  he  did : — 
Held,  that  B.  was  entitled  to  detain  the  wine  till 
a  reasonable  and  proper  sum  had  been  paid  him 
for  rent.  Oray  y.  Chamherlain^  4  Car.  &  P. 
260. 

Parochial  trustees,  under  the  authority  of  a 
local  act,  built  a  workhouse  on  lands  belonging 
to  charity  trustees  in  the  parish,  and  in  1821 
•disputes  arose  between  the  two  sets  of  trustees, 
as  to  whether  any  rent  was  payable  therefor,  and 
the  question  was  brought  before  the  Master  of 
the  Rolls  by  an  amicable  suit  in  1821 ;  who 
<lecreed  that  a  certain  rent  should  be  paid  by  the 
paixx:hial  trustees,  which  was  accordingly  paid 
till  1833: — ^Held,  that  use  and  occupation  might 
Ibe  maintained  for  rent  in  arrear  from  1833,  as 
the  decision  of  the  Master  of  the  Rolls  was  bind- 
ing upon  the  parties ;  antd  that  the  payment  of 
rent  under  the  circumstances  was  an  estoppel  on 
the  parochial  trustees.  AlltMon  y. Stark,  1  P.  &  D. 
183;  9  A.  &  E.  265  ;  8  L.  J.,  M,  C.  13. 

A  judgment  obtained  by  A.  in  an  action  for 
use  and  occupation  against  B.  and  C.  is  no 
cyidence  to  charge  B.  in  a  subsequent  action 
brought  by  A.  against  him  alone,  for  the  use  and 
occupation  of  the  same  premises  for  a  subsequent 
period.  ChrUiy  y.  Hincred,  9  M.  &  W.  438  ;  11 
L.  J.,  Ex.  109. 

The  proprietors  of  Drury  Lane  Theatre,  con- 
«titutea  a  corporation,  in  1836  leased  the  counters 
of  the  saloon  of  the  theatre,  and  the  priyilege  of 
•selling  fruit,  to  Mrs.  C.  for  seven  years.  She 
died  in  1837,  and  her  son  soon  after  applied  to 
the  committee  of  the  theatre  to  become  tenant 
•on  the  same  terms  as  in  the  lease,  and  they 
accepted  him.  He  occupied  to  January,  1843, 
And  paid  rent  to  the  latter  part  of  1841 : — Held, 
that  it  was  a  question  for  the  jury,  whether  the 
son  had  occupied  as  assignee  of  the  lease  to  his 
mother,  or  upon  a  fresh  taking  upon  the  same 
terms  as  the  lease,  and,  if  the  latter,  he  was  liable. 
Drury  Lane  Co,  y.  Oiapman,  1  Car.  &  E.  14. 

2,  By  and  against  whom  Maintainable. 

Auetioneerf.]  —  Where  lands  were  let  by 
auction,  subject  to  conditions  of  sale,  and  a 
memorandum  of  the  terms  was  signed  by  the 
auctioneer  and  the  tenant,  and  underneatli  there 
was  a  signature  of  approval  by  the  owner,  and  a 


direction  to  pay  the  rent  into  the  hands  of  the 
auctioneer  ;  in  an  action  for  use  and  occupation 
broaght  by  the  auctioneer  against  the  tenant,  in 
which  a  verdict  had  been  found  for  the  plaintiff, 
the  court  granted  a  new  trial,  upon  the  ground 
that  the  case  had  been  left  as  an  entire  question 
of  fact,  without  the  attention  of  the  jury  having 
been  called  to  the  legal  effect  of  the  memoran- 
dum. Btam  V.  Eeansy  3  A.  &  E.  132  ;  1  H.  &  W. 
239. 

In  an  action  for  the  hire  of  land  let  by  the 
plaintiff  to  the  defendant,  it  appeared  that,  by 
permission  of  a  corporation  and  a  committee  of 
freemen,  races  were  neld  annu^y  on  a  common, 
the  fee  of  which  was  in  the  corporation,  and  on 
which  the  freemen  had  a  right  of  depasturing 
cattle,  and  a  committee,  under  whose  manage- 
ment the  races  were,  erected  a  temporary  grand 
stand,  and  caused  the  land  adjoining  to  it  and 
part  of  the  racecourse  to  be  let  by  public  auction 
for  the  erection  of  booths,  stalls,  &c.  In  1864, 
the  plaintiff,  who  was  employed  by  the  rate  com- 
mittee, issued  handbills  announcing  that  "the 
ground  for  booths,  stalls,  &c.  will  be  let  by 
auction  by  Mr.  J.  F.,  on,  &c.**  The  conditions  for 
sale  were  headed  "  Conditions  for  letting  stand- 
ings for  booths,  ^.  on  the  common  during  the 
races.  By  Mr.  J.  F."  At  the  auction  the  defen- 
dant was  declared  the  taker  of  one  of  the  lots, 
and  he  took  possession  of  and  occupied  it  during 
the  races : — Held,  that  there  was  evidence  of  a 
contract  by  the  defendant  with  the  plaintiff  per- 
sonally, and  that  an  action  for  use  and  occupation 
was  maintainable.  FUher  v.  Manth,  6  B.  &  S.  41 1 ; 
34  L.  J.,  Q.  B.  177  ;  11  Jur.  (N.8.)  795  ;  12  L.  T. 
604;13  W.  R.834. 

Bankxuptf  or  Aiiig&eM.] — ^A  tenant  from  year 
to  year  of  a  house  at  a  yearly  rent  became  a 
bankrupt  in  the  middle  of  the  year,  and  his 
assignees  entered  and  kept  possession  for  the 
remainder  of  the  year: — Held,  that  the  lessor 
could  not  maintain  an  action  for  use  and  occu- 
pation against  the  assignees,  for  the  bankrupt's 
occupation  as  well  as  their  own,  without  proving 
their  special  instance  and  request  for  the  bankrupt 
to  occupy,  during  the  time  that  elapsed  before 
the  bankruptcy.  NaUh  v.  Tatlockf  2  H.  BL  320; 
3  R.  R.  384. 

Where  a  lessee  agreed  to  pay,  and  paid  in  pur- 
suance of  such  agreement,  an  additional  rent  in 
consideration  of  improvements  executed  by  his 
landlord  and  the  lessee  afterwards  became  a 
bankrupt: — Held,  that  an  action  for  use  and 
occupation  against  the  assignees  was  not  main- 
tainable for  the  increased  rent,  as  the  assignees 
held  the  premises  under  the  lease  ;  and  that  the 
lessor's  remedy  was  against  the  lessee.  Lambert 
V.  AbrrU,  2  M.  &  W.  333  ;  6  L.  J.,  Ex.  109. 

Action  for  use  and  occupation.  Plea,  that 
before  the  action  the  plaintiff  became  bankrupt, 
that  assignees  wci-e  appointed,  and  that  the  debt 
sued  for  became  due  to  the  plaintiff  before  his 
bankruptcy.  Replication,  that  the  plaintiff,  as 
trustee  of  A.,  peimitted  the  defendant  to  use  the 
premises,  and  that  before  bankruptcy  he  had 
no  beneficial  interest  therein,  and  only  sued  as 
trustee  : — Held,  that  the  plaintiff  was  not  bound 
by  his  replication  to  prove  a  declaration  of  trust 
from  A.  under  the  7tn  section  of  the  Statute  of 
Frauds,  but  that  it  was  sufficient  for  him  to 
negative  the  title  of  his  assignees  by  any  other 
proof  that  he  was  not  beneficially  interested  in 
the  subject-matter  of  the  action.  HouglUon  v. 
Keen'ig,  18  C.  B.  235  ;  25  L.  J.,  C.  P.  218. 

31—2 
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Cestui  que  TmiU.^ — Whero  A.  is  seised  in 
trust  for  B.  and  C,  neither  B.  nor  0.  can  main- 
tain use  and  occupation  in  his  own  name  against 
the  tenant  as  principal,  treating  A.  as  his  agent. 
Morgell  v.  Paul,  2  M.  &  Ry.  303. 

The  receiver  of  an  estate,  in  which  plaintiff 
had  an  equitable  interest,  under  a  settlement 
vesting  it  in  trustees,  let  the  defendant  into  pos- 
session of  the  premises  under  an  agreement  with 
himself  in  writing,  in  which  he  described  himself 
as  agreeing, "  on  behalf  of  the  estate  "  to  let  for  a 
term  of  years.  The  plaintiff  declining  to  sanction 
any  other  than  a  yearly  letting,  a  correspondence 
ensued  between  him  and  the  defendant  in  which 
the  latter  intimated  that,  as  he  could  not  get  a 
lease,  he  should  leave  as  soon  as  he  could,  and  he 
did  leave  before  he  had  been  six  months  in 
possession  : — Held,  that  he  was  not  liable  to  the 
plaintiff,  either  in  trespass,  or  use  and  occupa- 
tion ;  and  semble,  that  he  was  not  liable  at  alL 
Sloper  V.  Saunders,  29  L.  J.,  Ex.  275. 

Corpoxmtions.] — ^A  corporation  aggregate  may 
sue  for  use  and  occupation  where  the  tenant  has 
held  premises  under  tuem  and  paid  rent.  Stafford 
Corporatioti  v.  Tdl,  4  Bing.  75 ;  12  Moore,  260 ; 
6  L.  J.  (O.B.)  C.  P.  77 ;  29  R.  R.  511. 

Where  any  corporation  has  actually  used  and 
occupied  land,  for  a  corporate  purpose,  by  per- 
mission of  the  owner,  it  is  liable  for  use  and 
occupation,  though  there  is  no  contract  under 
seal  for  such  occupation.  Lowe  v.  X.  tf*  N.  W. 
Ry.,  18  Q.  B.  632  ;  21  L.  J.,  Q.  B.  861  ;  17  Jur.  375. 

Although  a  corporation  may  be  liable  for  use 
and  occupation  of  premises,  it  can  only  be  so  for 
the  period  of  actual  occupation ;  and  a  con- 
tinuous occupation  for  several  years  will  not 
render  the  corporation  tenants  from  year  to  year. 
Fliday  v.  Bruitol  ^  Exeter  Ry,,  17  Ex.  409 ;  7 
RaUw.  Cas.  449  ;  21  L.  J.,  Ex.  117. 

A  railway  company  hired  rooms  from  Decem- 
ber 16th,  1846,  for  one  year,  but  occupied  them 
till  December  16th,  1848,  previous  to  which  time 
they  removed  their  furniture  and  effects,  left  the 
keys  in  the  doors,  and  paid  the  rent  up  to  this 
day,  but  gave  no  notice  to  quit : — ^Held,  that  the 
.  company  >vas  not  liable  in  an  action  for  use  and 
occupation  for  rent  subsequently  to  December 
16th,  1848. .  Ih, 


Ezeoutors  and  Adadniitrators.] — One  of  two 
executors  of  a  deceased  tenant  of  a  term  of  years 
entered  into  the  demised  premises  and  occupied 
them  : — Held,  that  such  entiy  did  not  enure  as 
the  entry  of  the  two  executors,  so  as  to  make 
them  both  liable  in  an  action  for  use  and  occu- 
pation— so  as  to  make  them  severally  liable  de 
tx)ni3  propriis.  Nation  v.  Tozer,  1  C.  M.  &  R. 
172  ;  4  Tyr.  561 ;  3  L.  J.,  Ex.  234. 

A  lessee  of  a  term  for  years  underleased  for  a 
term  longer  than  his  own,  the  under-lessee  cove- 
nanting to  pay  rent  to  the  lessee : — Held,  that 
the  executor  of  the  lessee  might  sue  the  under- 
lessee  for  rent  accruing  during  the  continuance 
of  the  lessee's  term.  Baker  v.  Qotling,  1  Bing. 
(N.C.)  19  ;  3  L.  J.,  C.  P.  292. 

The  plaintiff  declared  against  A.  and  B.  as 
executors,  for  use  and  occupation  of  a  messuage 
held  of  him  by  them  as  executors  under  a  demise 
to  the  testator,  and  that  in  consideration  of  the 
premises,  they  as  executors  promised  to  pay. 
Plea  by  A.,  that  B.  never  was  executor,  nor  ever 
administered  : — Held,  that  the  declaration  was 
good  in  substance,  and  that  the  plea  was  bad,  as 
setting  up  a  personal  discharge,  of  which  B. 


only  could  avail  himself.    AfJeins  v.  Humphrey, 
2  0.  B.  654  ;  8  D.  &  L.  612  ;  15  L.  J.,  C.  P.  120. 

In  an  action  for  use  and  occupation  against  aa 
executor  he  is  personally  liable,  and  not  in  his 
representative  capacity.    Nixon  v.  Quinn,  Ir.  B. 

2  C.  L.  247. 

Hofband  and  ¥^e.]— An  action  for  the  use 
and  occupation  of  a  house  is  not  maintainable 
against  the  husband  alone,  if  his  wife  held  under 
a  yearly  tenancy  before  marriage,  tlie  rent  being 
payable  half-yearly,  where  part  of  the  rent  was 
due  from  the  wife  dum  sola,  and  the  remainder 
accrued  after  the  coverture.  RiekardiOH  y.  Sail, 

3  Moore,  307  ;  1  Br.  &  B.  50. 

A.  having  an  equitable  title  to  a  house  under 
an  agreement  for  a  lease,  permitted  his  mistress 
to  occupy  it,  and  it  was  agreed  between  them 
that  she  should  take  up  bills  of  exchange  which 
he  had  accepted  in  part  payment  of  the  purchase- 
money,  and  that  the  lease  should  be  assigned  to 
her.  She  continued  in  possession,  but  did  not 
take  up  the  bills,  and  afterwards  married  the 
defendant,  who  occupied  the  house : — ^Held,  that 
A.  could  not  recover  against  him  in  an  action  for 
use  and  occupation*  Keating  y.  RullUey,  2 
Stark.  419. 

Xortgageei.] — On  the  execution  of  an  agree- 
ment for  a  lease,  the  party  to  whom  the  lease 
was  to  be  granted  entered  into  possession,  smd 
the  lessor  at  the  same  time  made  an  assignment 
of  the  premises  for  ninety-nine  years,  by  way  of 
mortgage,  and  then  became  bankrupt: — Held, 
that  the  mortgagee  could  maintain  an  action  for 
use  and  occupation  in  respect  of  an  occiqiation 
after  the  execution  of  the  mortgage  to  him,  and 
notice  of  that  mortgage  to  the  tenant.  Rawstm 
V.  UUfke,  2  N.  &  P.  423  ;  7  A.  &  E.  461 ;  W.  W* 
&  D.  675  ;  7  L.  J.,  Q.  B.  17. 

The  fact  of  the  mortgagee  of  the  premises- 
having  given  the  tenant  notice  to  pay  the  rent 
to  him  may  be  given  in  evidence  under  the 
general  issue,  if  the  rent  sought  to  be  recovered 
accrued  due  after  the  notice ;  but  if  the  rent 
accrued  due  before  the  notice,  this  defence  must 
be  specially  pleaded.  Waddilttre  v.  Bamett,  4 
D.  P.  C.  347  ;  2  Scott,  763 ;  2  Bing.  (N.o.)  538  ; 
1  Hodges,  395  ;  5  L.  J.,  C.  P.  145. 

To  an  action  for  use  and  occupation,  a  plea, 
that  the  premises  had  been  mortgaged  to  A.  to 
secure  the  repayment  of  2001.  and  interest  in  six 
months;  that  before  the  defendant  began  to 
occupy,  the  six  months  had  elapsed  without  repay- 
ment of  the  200Z.,  which  remained  due ;  that^ 
until  the  commencement  of  the  action,  the  mort- 
gagor continued  the  control  and  management  of 
the  premises  ;  that,  before  the  action,  the  defen- 
dant was  required  by  notice  to  pay  to  the 
assignee  of  the  mortgagee  the  amount  sought 
to  be  recovered ;  and  that,  from  the  time 
of  the  giving  the  notice,  the  defendant  was- 
liable  to  pay  the  same  to  such  assignee : — 
Held,  that  the  plea  was  no  answer.  WiUon  v. 
Dunn,  17  Q.  B.  294  ;  21  L.  J.,  Q.  B.  60  ;  15  Jur. 
1104. 

Semble,  that  if  payment  had  actually  been 
made  under  a  claim  by  the  mortgagee,  such 
payment  might  have  been  pleaded  as  a  defence. 

Tenantf  in  Common.] — Tenants  in  commoa 
may  join  in  suing  for  use  and  occupation,  a 
tenant  holding  under  them.  Latt  v.  Dinn,  2^ 
L.  J.,  Ex.  94. 
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Tenant  in  Common  againit  Co-tenant.] — 
Where  one  tenant  in  common  has  by  lease 
clemised  his  intei'est  to  his  co-tenant  in  common, 
if  the  tenant  in  common,  who  was  lessee,  con- 
tinues in  occupation  as  tenant  at  sufferance 
after  the  expiration  of  the  lease,  he  will  be  liable 
in  an  action  for  use  and  occupation  at  the  suit 
of  his  co-tenant  in  common  who  was  lessor. 
Leigh  v.  Dickeson,  63  L.  J.,  Q.  B.  120  ;  12  Q.  B.  D. 
194. 


Leieee  from  Year  to  Tear  who  hae  Aiiigned 

3iic  Interest] — A.,  a  tenant  from  year  to  year 
tmder  a  parol  demise,  assigned  all  his  interest  to 
B.  The  lessor  did  not  accept  B.  as  tenant,  and, 
on  default  being  made  in  payment  of  the  rent, 
sued  A.  for  use  and  occupation  : — Held,  that  he 
was  liable  in  that  form  of  action.  Shine  v. 
mOon,  Ir.  B.  1  C.  L.  277  ;  16  W.  B.  847. 


3.  Plsaoinos. 

Claim.] — The  plaintiff  may  declare  generally 
for  the  use  and  occupation  of  divers  messuages, 
lands,  and  tenements,  without  specifying  where 
they  are  situate.  Kifig  v.  Fraeer^  6  East,  348  ; 
2  Smith,  462. 

In  an  action  by  a  surviving  owner,  it  is  not 
sufficient  to  allege  that  the  defendant  held  the 
premises  by  the  sufferance  and  permission  of  the 
surviving  owner  only,  where  they  were  in  fact 
held  under  two  jointly.  leraeH  y.  Simmons^  2 
fitark.  366. 

A  defendant  took  possession  of  premises  under 
a  demise  for  three  years,  from  Christmas;  he 
continued  to  occupy  until  the  27th  July,  when 
he  quitted  the  premises,  having  paid  rent  up  to 
the  previous  Midsummer  : — Held,  that  the  plain- 
tiff was  not  entitled  to  a  count  on  the  demise, 
and  also  a  count  for  use  and  occupation,  but 
must  elect.  Arden  v.  Pullen,  1  D.  (njs.)  612  ;  9 
M.  &  W.  430 ;  11  L.  J.,  Ex.  382. 

It  is  not  now  necessary  to  put  the  claim  in  the 
old  form  of  use  and  occupation.  Metropolitan 
By.  V.  Defriee,  2  Q.  B.  D.  189 ;  36  L.  T.  160 ;  26 
W.  B.  271. 

Defenoe.] — ^Nilhabuitin  tenementis  is  no  plea. 
€u.rtU  V.  Spitty,  1  Bing.  (N.o.)  15  ;  4  M.  &  Scott, 
554 ;  4  L.  J.,  C.  P.  236.  S.  P.,  Lewis  v.  WillU, 
1  Wils.  314. 

In  an  action  for  use  and  occupation  of  lodgings 
by  A.,  the  defendant's  wife,  at  his  request,  the 
<defendant  cannot  plead  that  A.  was  not  his  wife, 
as  such  plea  would  amount  to  the  general  issue, 
as  well  as  tender  an  immaterial  issue.  Sinclair 
V.  Hertey,  2  Chit.  642. 

A  plea,  that  the  plaintiff,  before  action,  took 
and  detained,  as  a -distress  for  the  rent,  goods  of 
value  sufficient  to  satisfy  the  same,  is  bad,  for 
not  dewing  that  the  rent  was  satisfied.  Lear  v. 
JSdmonde,  1  B.&  Aid.  157  ;  2  Chit.  801 ;  18  B.  B. 
448. 

Under  the  plea  of  never  indebted,  the  defen- 
dant may  shew  that  A.  had  recovered  judgment 
in  ejectment  for  the  premises,  and  that  he  had 
attorned  and  paid  the  rent  subsequently  accruing 
due  to  A.,  to  avoid  being  turned  out  of  possession. 
Kewport  v.  Harley^  2  D.  &  L.  921 ;  14  L.  J., 
<2.  B.  242  ;  10  Jur.  333. 

But,  with  respect  to  rent  previously  due,  he 
cannot,  under  never  indebted,  set  up  as  a  defence 
that  he  has  paid  it  to  A.    lb. 


J.  TEBMINATION  OF  THE  CONTRACT. 
1.  Notice  to  Quit. 
a.  When  Heoeesary. 

Generally.] — A  notice  to  quit  must  be  given 
previously  to  bringing  ejectment,  whenever  there 
is  an  existing  tenancy  from  year  to  year.  Doe 
d.  HollingtworthY.  Stennett,  2  Esp.  717  ;  5  R.  B. 
769.  Doe  d.  MaHin  v.  WatU,  7  Term  Bep.  83 ; 
2  Esp.  501 ;  4  R.  B.  387.  Doe  d.  Moore  v.  Law- 
der^  1  Stark.  308.  Doe  d.  Warner  v.  Brown,  8 
East,  166  ;  9  B.  B.  397. 

Where  the  term  of  a  lease  is  to  end  on  a  pre- 
cise day,  there  is  no  occasion  for  a  notice  to  quit 
previously  to  bringing  an  action.  Cobb  v.  Stohety 
8  East,  358 ;  9  B.  R.  464.  S.  P.,  Messenger  v. 
Armstrong,  1  Term  Rep.  54  ;  1  R.  R.  148  ;  and 
Bight  d.  Flower  v.  Darby,  1  Term  Rep.  162 ; 
1  R.  R.  169. 

Where  J.,  who  was  tenant  at  will  to  W.,  died, 
and  the  defendant,  who  was  heir-at-law  to  J., 
entered  into  possession,  and  claimed  the  land  as 
his  own : — Held,  that  the  devisees  of  W.  might 
bring  an  ejectment  against  the  defendant,  wi  thout 
giving  him  notice  to  quit  or  demanding  possession. 
Doe  d.  Burgess  v.  Thompson,  1  N.  &  P.  215  ;  5 

A.  &  E.  532  ;  6  L.  J.,  K.  B.  57. 

A  notice  to  quit  is  unnecessary  when,  on 
demand  of  possession,  the  party  refuses  to  give 
up  possession,  claiming  the  property  as  his  own. 
Doe  d.  Landsell  v.  Gower,  17  Q.  B.  589  ;  21  L.  J., 
Q.  B.  57;  16  Jur.  100. 

Holding  nnder  Agreement  for  Leaae— Hot 
exeented.] — ^A  tenant  holding  under  an  agree- 
ment for  a  lease  for  seven  years,  which  was  never 
executed,  is  not  entitled  to  a  notice  to  quit  at  the 
end  of  the  seven  years.  Doe  d.  TUt  v.  Strattoji, 
4  Bing.  446  ;  1  M.  &  P.  183 ;  3  Car.  &  P.  164  ;  6 
L.  J.  (O.S.)  C.  P.  50. 

Where  a  party  occupies  under  an  agreement 
for  a  lease  during  the  whole  term  for  which  the 
lease  was  to  be  granted,  a  notice  to  quit  is  not 
necessary  at  the  end  of  such  term,  as  the  agree- 
ment is  evidence  of  the  expiration  of  the  tenancy, 
as  well  as  of  the  other  terms  of  the  holding.   lb. 

Under  Void  Lease.] — Under  an  agreement  to 
let  for  a  longer  term  than  three  years,  though 
void  as  a  lease  for  three  years,  under  8  &  9  Vict, 
c.  106,  s.  3,  the  tenant  holds  from  year  to  year, 
subject  to  the  terms  of  the  agreement,  and  is 
bound  to  leave  at  the  expiration  of  the  three 
years,  without  any  notice  to  quit.  Tress  v. 
Savage,  4  El.  &  Bl.  36  ;  2  C.  L.  B.  1315  ;  23  L.  J., 
Q.  B.  339  ;  18  Jur.  680  ;  2  W.  B.  564. 

A  remainderman  received  rent  from  the  lessee 
of  a  void  lease,  and  having  given  notice  to  quit, 
conveyed  the  property  by  virtue  of  a  power  to 
A : —  Held,  that  in  ejectment  the  purchaser 
might  take  advantage  of  the  notice  given  by 
the  remainderman.  Doe  d.  Egrenumt  \EarV)  y. 
Hellings,  6  Jur.  821. 

After  the  death  of  the  tenant  for  life,  the 
remainderman  sent  his  servant  to  the  different 
tenants  for  the  culm  to  be  brought  home.  Culm 
was  accordingly  sent  twice  at  intervals  and 
received  : — Held,  that,  even  assuming  the  lease 
granted  by  the  tenant  for  life  to  be  invalid,  the 
remainderman  had  adopted  the  tenant  so  far 
that  the  latter  was  entitled  to  a  notice  to  quit 
before  ejectment  could  be  maintained.  Doe  d. 
Symmons  v.  Morse,  9  L.  J.  (o.s.)  E.  B.  77 ;  1 

B.  &  Ad.  365. 
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Liberty  to  reiide  wliilst  Borvioei  Rendered.] 
— ^A.  being  owner  of  a  farm,  let  it  for  seven  years 
to  B.,  and  by  a  written  agreement  of  the  same 
date  it  was  agreed,  that  A.  should  manage  the 
farm  for  B.,  B.  allowing  A.  12«.  per  week ;  "  and 
allowing  him  and  his  family  to  reside  and  have 
the  use  of  the  dwelling-house  and  furniture 
therein,  free  of  rent  *' ;  and  this  agreement  was 
to  be  put  an  end  to  by  three  months'  notice,  or 
three  months*  wages  : — ^Held,  that  no  notice  to 
quit  was  necessary,  if  the  service  was  put  an  end 
to.    Dae  d.  Hughes  v.  Berry ^  9  Car.  &  P.  494. 

Tenancy  between  Co-partnere.]-*So,  if  by  the 
terms  of  a  deed  of  co-partnership,  a  house  is  to  be 
used  and  occupied  by  the  co-partners  during  the 
co-partnership,  it  is  not  necessary,  after  a  disso- 
lution of  partnership,  to  give  a  notice  to  quit 
previously  to  briuging  an  ejectment  against  a 
co-partner.  Doe  d.  Waithman  v.  3filei,  1  Stark. 
181 ;  4  Camp.  373 ;  16  R.  B.  805. 

If  A.  lets  part  of  a  house  to  a  firm,  consisting 
of  himself  and  B.,  for  the  carrying  on  of  the 
business  of  the  firm,  and  the  partnership  of  A. 
and  B.  is  dissolved,  A.  may  bring  an  ejectment 
against  B.,  and  recover  possession  of  the  part  of 
the  house  thus  let,  without  giving  B.  a  notice 
to  quit.  Doe  d.  Colnaghi  v.  Blwk,  8  Car.  &  P. 
464. 

Pnrebaser  in  Poeseieion  before  Completion — 
Tenanoy  at  Will.] — ^Where  under  a  contract  of 
purchase  by  which  the  vendee  was  let  into  posses- 
sion Immediately  and  was  to  pay  6^  per  cent. 
Interest  on  the  purchase-money,  if  the  contract 
were  not  completed  within  three  months,  until 
its  completion,  and  it  was  not  completed  within 
that  time  and  he  continued  in  possession,  but 
failed  to  pay  the  interest: — Held,  that  only  a 
tenancy  at  will  existed  between  the  parties,  and 
consequently  that  no  notice  to  quit  was  necessary 
before  bringing  an  ejectment.  Doe  d.  Tomes  v. 
Chamherlaine,  5  M.  &  W.  14  ;  9  L.  J.,  Ex.  38. 

Holding  nnder  a  Power.] — Lands  were  settled 
with  a  power  to  lease.  A.,  the  tenant  for  life 
under  the  settlement,  made,  in  May,  1807,  a 
lease  which  was  not  a  good  execution  of  the 
power,  and  received  rent  in  conformity  with  the 
terms  of  the  lease,  by  which  the  rent  was  pay- 
able on  Lady-day,  Midsummer,  Michaelmas,  and 
Christmas  days.  B.,  a  succeeding  tenant  for 
life,  also  received  rent  in  conformity  with  the 
terms,  and  afterwards,  in  conjunction  with  C, 
remainderman  in  tail  expectant  upon  B.'s 
estate  for  life,  settled  the  land  to  such  uses  as  C. 
should  appoint,  and,  in  default  of  appointment, 
to  C.  for  life,  remainder  to  a  trustee  for  C.  for 
C.'s  life,  remainder  to  the  right  heirs  of  C.  C. 
received  rent  before  B.'s  death,  according  to  the 
terms  of  the  lease  ;  and,  after  B.\  death,  gave 
notice  to  the  lessee,  on  2l8t  March,  1838,  to  quit 
"  on  29th  September  next,  or  at  the  expiration  of 
the  current  year  of  your  tenancy."  On  19th 
of  February,  1839,  C.  appointed  to  N.  in  fee  : — 
Held,  that,  as  between  C.  and  the  lessee,  the 
notice  was  good,  and  determined  the  tenancy  ; 
and  that  K.,  at  the  expiration  of  the  notice, 
might  evict  the  lessee  ;  for  that,  if  N.  held  under 
the  creator  of  the  power  of  B.,  no  notice  to  quit 
was  necessary  as  against  N.,  and  if  N.  held  under 
the  appointer,  C,  he  might  take  advantage  of 
the  notice  at  the  expiration.  Doe  d.  Effremont 
(Ikirl)  V.  Fonoood,  3  Q.  B.  627  ;  11  L.  J.,  Q.  B. 
321. 


Title  founded  on  Judgment  previoni  to  Ten- 
anoy.]— Where  a  tenant  came  into  possession  of 
premises  in  1816  : — Held,  that  the  lessor  of  the 
plaintiff  in  ejectment,  who  claimed  under  an 
elegit  and  inquisition  issued  in  1818,  but  founded 
on  a  judgment  recovered  prior  to  1816,  need  not 
give  a  notice  previous  to  bringing  the  ejectment. 
Doe  d.  Putland  v.  HUder,  2  B.  &  Aid.  782  ;  21 
B.  B.  488. 

Disolaimer  of  Title.]--A  notice  is  not  necessary, 
where  the  tenant  does  an  act  which  amounts  to 
a  disavowal  of  the  title  of  the  lessor.  Doe  d. 
Gruhh  V.  Gmhh,  10  B.  &  0.  816 ;  8  L.  J.  (o.s.> 
K.  B.  321.  Doe  d.  WUliams  v.  Pasquali,  1  Peake, 
259 ;  3  R.  B.  688.  Doe  d.  Jefferiee  v.  Whittle^ 
Gow,  196  ;  21  R.  B.  828.  Doe  d.  aun  v.  Clarke^ 
Peake  Ad.  C.  239. 

Nor  where  the  possession  of  the  tenant  i» 
adverse.  Doe  d.  Foster  v.  Williams^  Cowp.  G22. 
S.P.,  Doe  d.  Cheeser  v.  Creed,  2  M.  &  P.  648. 
S.  C,  nom.  Doe  d.  Davis  v.  Oreed^  5  Bing.  327  ; 
7  L.  J.  (O.S.)  C.  P.  138, 

Wliat  ii.]— But  refusal  to  pay  rent  to- 

the  devisee  under  a  will,  which  is  contested,  is 
not  such  a  disavowaL  Doe  d.  Chubb  v.  Chubby. 
supra. 

**  1  have  no  rent  for  you,  because  A.  has- 
ordered  me  to  pay  none,"  is  evidence  of  a  dis- 
claimer of  tenancy.  Doe  d.  Whitehead  v.  Pi«- 
man,  2  N.  &  M.  672. 

The  defendiuit  held  premises  under  a  tenant 
for  life,  on  whose  death  possession  was  claimed,, 
and  rent  demanded  by  the  heir-at-law  of  tfa& 
devisor  ;  whereupon  the  defendant  wrote  to  the 
attorney  of  the  heir-at-law,  stating  that  he  held 
as  tenant  to  S.  (the  husband  of  the  tenant  for 
life),  in  right  of  his  wife ;  that  he  had  neyer 
considered  the  claimant  as  the  landlord  of  the 
house ;  that  he  should  be  ready  to  pay  the  arrears 
to  any  person  who  should  be  proved  to  be  heir- 
at-law  ;  but  that  he  must  decline  taking  upon 
himself  to  decide  upon  the  claim  made  on  him, 
without  more  satisfiactory  proof  in  a  legal 
manner : — Held,  that  this  letter  amounted  to  a 
disclaimer  of  the  title  of  the  heir-at-law,  and 
that  he  might  maintain  ejectment  against  the 
tenant  without  giving  him  a  previous  notice  to 
quit.    Doe  d.  Calvert  v.  Frowd,  1  M.  &  P.  480  ; 

4  Bing.  557 ;  29  B.  R.  624. 

So,  where  the  tenant  has  attorned  to  some 
other  person,  or  answered  an  application  for 
rent,  by  saying  that  his  connection  as  tenant 
with  the  party  applying  has  ceased.  Doe  d. 
Ombb  T.  Orubb,  10  B.  &  C.  816 ;  8  L.  J.  (O.S.) 
E.  B.  321. 

A  tenant  from  year  to  year,  who  had  agreed  to 
buy  his  landlord's  estate,  having  remained  iu 
possession  for  several  years  without  payin^^ 
either  rent  or  interest  on  the  purchase-money, 
the  agent  of  the  lessor  applied  to  him  to  give  up 
possession  ;  to  which  he  answered  "  that  he  had 
bought  the  property,  and  would  keep  it,  and  had 
a  friend  who  was  ready  to  give  him  the  money, 
for  it "  : — Held,  that  this  was  no  disclaimer ; 
because  it  was  not  a  claim  to  hold  the  estate  on 
a  ground  necessarily  inconsistent  with  the  con- 
tinuance of  the  tenancy  from  year  to  year.  Doe^ 
d.  Gray  v.  Stamm,  1  M.  &  W.  695  ;  2  Gale,  154  ;. 

5  L.J.,  Ex.  253. 

B.  had  concurred,  with  other  members  of  his- 
family,  in  letting  land  to  C,  as  tenant  from  year 
to  year,  and  it  was  agreed  that  the  rent  should 
be  paid  to  D.,  as  ag^it  for  the  family.    B.,  to 
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whom  alone  the  land  really  belonged,  demanded 
rent  of  C,  who  said,  ^  Yon  are  not  my  landlord." 
B.  then  demanded  possession,  which  C.  refused 
to  giTe  up  : — Held,  that  if  the  jury  was  satisfied 
that  the  fair  meaning  of  this  was,  that  C. 
asserted  that  B.  and  himself  were  not  in  the 
relation  of  landlord  and  tenant,  this  was  a 
disclaimer,  and  that  C.  was  not  entitled  to  notice 
to  quit.    Ihe  d.  Burnett  t.  Zonfff  9  Car.  k  P.  773. 

Tne  defendant  held  premises  as  tenant  to  H., 
with  an  agreement  for  a  lease  for  seyen  years,  or 
for  the  lease  for  lives  under  which  H.  held  the 
property.  The  attorney  for  the  lessors  of  the 
plamtiff,  who  was  assignee  of  H.*8  interest  in  the 
premises,  under  an  impression  that  the  seyen 
years  had  expired,  went  to  demand  possession ; 
when  the  defendant  said,  **  I  hold  on  a  lease  for 
llTes,  and  as  long  as  they  live  I  will  not  give  up 
possession ;  you  know  I  have  an  agreement. 
The  attorney  then  demanded  a  quarterns  rent, 
which  was  due,  but  which  the  defendant  refused 
to  pay,  saying,  "I  hold  under  H.,  and  I  was 
directed  by  him  to  pay  to  K.  (the  superior  land- 
lord), and  1*11  do  so ;  how  do  I  know  he  may  not 
come  and  make  a  demand  on  me  ? " — ^Held,  that 
this  did  not  amount  to  a  disclaimer  of  the  title 
of  the  lessors  of  the  plaintiff.  Doe  d.  WUliame 
T.  Cooper,  1  Scott  (M.B.)  36  ;  1  Man.  &  G.  135  ;  9 
L.  J.,  0.  P.  229.  See  Doe  d.  Lewie  y.  Catoder 
{Lord),  1  C.  M.  &  R.  398  ;  4  Tyr.  852 ;  3  L.  J., 
Ex.  239. 

Where  upon  a  question  as  to  the  right  of 
possession  on  a  particular  day,  one  party  entitles 
himself  to  such  possession  by  a  tenancy  for  years 
under  the  other,  an  acknowledgment  made  after 
action  brought,  of  an  attornment  to  a  stranger, 
taking  place  before  such  day,  is  sufficient  eyid^oe 
of  a  disclaimer  to  rebut  his  title  as  tenant.  Doe 
d.  Mee  y.  LUherland,  6  K.  &  M.  313 ;  4  A.  JE  E. 
784  ;  6  L.  J.,  K.  B.  267. 

The  defendant  had  for  seyeral  years  occupied 
a  cottage  as  tenant  from  week  to  week  to  M. 
After  his  death,  the  defendant  continued  to  pay 
his  rent  weekly  to  certain  persons  to  whom  M. 
had  deyised  the  premises.  The  deyise  being  dis- 
covered  to  be  void  by  reason  of  the  Mortmain 
Act,  the  heir-at-law  of  M.,  by  his  agent,  demanded 
the  rent,  whereupon  the  defendant  said  he  had 
received  notice  from  the  other  party,  and  would 
not  pay  any  more  rent  until  he  knew  who  was 
the  right  owner : — Held,  that  this  did  not  amount 
to  a  disclaimer  or  a  repudiation  of  the  title  of 
the  heir-at-law,  so  as  to  entitle  him  to  eject  the 
defendant  without  any  notice  to  quit.  Jonei  v. 
Mills,  10  C.  B.  (N.8.)  788  ;  31  L.  J.,  0.  P.  66 ;  8 
Jur.  (N.a)  387. 


How  WaiTod.] — In  an  ejectment  by  a 

landlord  against  his  tenant,  the  landlord  relied 
on  a  disclaimer.  It  was  proved  that  the  tenant 
disclaimed  in  March,  1833 ;  in  November,  1833, 
the  landlord  put  in  a  distress  for  rent : — Held, 
a  waiver  of  the  disclaimer.  Doe  d.  David  y. 
WUliams,  7  Car.  JE  P.  822. 


What  amounti  to  a  Surrender  only.] — 


Executrices  of  tenant  from  year  to  year  signed 
the  following  instrument : — "  We  do  hereby 
renounce  and  disclaim,  and  also  surrender  and 
yield  up  to  the  lessor,  all  right,  title,  interest,  use, 
trust,  term  and  terms  of  years  whatsoever,  and 
possession  of  that  messuage  called  B."  : — Held,  a 
surrender,  and  not  a  disclaimer.  Doe  d.  Wyatt 
T.  Stagg,  5  Bing.  (K.G.)  664 ;  7  Scott,  690 ;  9 
L.  J.,  C.  P.  73. 


Xffoet  of  Parol  IMfelaimer  on  Iomo.] — 

A  lease  for  a  term  of  years  by  deed  is  not 
forfeited  by  a  parol  disclaimer  of  the  lessor's 
title  by  the  lessee.  Doe  d.  €frave$  v.  WidU,  10 
A.  &  E.  427  ;  2  P.  &  D.  396 ;  8  L.  J.,  Q.  B.  266  ; 
3  Jur.  820. 

Xortgagoi.] — It  is  not  necessary  for  a  mort- 
gagee to  give  a  notice,  previously  to  bringing  an 
ejectment,  to  a  tenant  who  claims  under  a  lease 
from  the  mortgagor,  granted  after  the  mortgage 
without  the  privity  of  the  mortgagee.  Keeeh  d. 
Wame  v.  Hall,  1  DougL  21. 

Nor  where  the  tenant  was  let  into  possession 
after  the  original  mortgage  was  made,  but  before 
an  assignment  of  it  for  the  purpose  of  bringing 
ejectment.  Thunder  d.  Weaver  v.  Bdehm',  8 
East,  449.  But  see  Birch  v.  Wright,  1  Term  Bep. 
378  ;  1  B.  R.  223. 

A  notice  was  sent  by  mortgagees  to  the  occupier 
of  the  premises  mortgaged,  demanding  payment 
of  rent  to  them  insteiul  of  the  mortgagor,  and 
threatening  distress  upon  non-payment.  There 
was  no  evidence  of  a  previous  tenancy  between 
the  occupier  and  the  mortgagor,  and  it  appeared 
that  the  occupier  never  paid  any  rent  before  or 
after  the  receipt  of  the  notice,  nor  did  anything 
to  shew  his  assent  ^  the  notice : — ^Held,  that  this 
notice  was  not  sufficient  to  create  a  tenancy 
between  the  mortgagees  and  the  occupier,  so  as 
to  require  a  notice  to  quit  before  ejectment  could 
be  brought  by  the  mortgagees.  Biner  v.  Walters, 
20  L.  T.  326  ;  17  W.  R.  649. 

A  notice  by  the  assignees  of  a  mortgagee  to 
the  tenant  in  possession,  of  the  transfer  of  the 
mortgage  to  them,  and  requiring  him  to  pay 
them  the  future  rents,  operates  as  a  demise  from 
year  to  year,  and  the  assignees  cannot  enter  upon 
such  tenant  without  giv&g  him  a  regular  notice 
to  quit.  Browne  v.  Storey,  9  L.  J.,  C.  P.  226  ; 
1  Man.  &  G.  117  ;  1  Sc.  (n.b.)  9. 

A  lessee  for  years  mortgaged  his  estate,  and  his 
term  having  become  forfeited,  the  superior  land- 
lord recovered  the  premises  by  ejectment,  and 
granted  a  new  lease  to  the  mortgagee,  who,  having 
received  the  possession  of  the  premises  fix>m  the 
mortgagor,  returned  the  key  oi  the  house  to  him, 
saying, "  Gk>  on  as  before ;  pay  me  the  money  you 
owe  me,  and  then  yon  shall  have  a  lease  *' : — Held, 
that  this  did  not  create  a  tenancy  from  year  to 
year,  and  that  upon  nonpayment  of  the  money 
due,  and  no  rent  having  been  paid,  the  mort- 
gagee was  entitled  to  maintain  an  ejectment 
without  six  months*  notice  to  quit.  Doe  d. 
Bogere  v.  Pullen,  3  Scott,  271 ;  2  Bing.  (N.O.) 
749  ;  2  Hodges,  39  ;  5  L.  J.,  G.  P.  229. 

A  mortgage  deed  contained  a  covenant,  that, 
if  the  principal  remained  unpaid  on  a  given  day, 
the  mortgagee  might  enter ;  and  that,  if  not  paid 
within  a  obtain  number  of  days  from  the  day 
fixed  for  p^rment  he  might  sell  without  the 
concurrence  of  the  mortgagor  : — Held,  that  the 
mortgagee  might  maintain  ejectment  against 
the  mortgagor,  although  he  remained  in  posses- 
sion, without  giving  him  notice  to  quit  or  demand- 
ing possession.  DSe  d.  Fisher  v.  QUes,  2  M.  &  P. 
749 ;  6  Bing.  421 ;  7  L.  J.  (OJ3.)  0.  P.  134 ;  30  R.  R. 
686. 

A  notice  to  quit  was  signed  by  the  mortgagee 
after  the  mortgage  of  the  reversion.  A  clause  in 
the  mortgage  d^  provided  that  if  the  interest 
was  duly  paid  by  the  mortgagor,  the  principal 
was  not  to  be  called  in  by  the  mortgagee  until  a 
period  after  the  date  of  the  notice.  There  was 
also  a  covenant  for  quiet  enjoyment : — Held,  that 
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notwithstanding  this  danse  the  signature  of  the 
mortgagee  to  the  notice  was  sufficient.  Burton 
y.  Diekeruon,  17  L.  T.  246. 

Penonal  SepresentatiTes.] — ^When  a  tenant 
from  year  to  year  dies,  his  personal  representa- 
tives have  the  same  interest  in  the  land  which  he 
had,  and  are  therefore  entitled  to  the  same  notice 
to  quit.  -Ooc  d.  Sfiore  v.  Porter,  3  Term  Eep. 
13 ;  IB.  R.  626.  S.  P.,  ParJter  d.  Walker  v. 
ConttaUe,  3  Wils.  24.  And  see  Mackay  t. 
Mackreth,  3  Term  Hep.  13,  n. ;  Oulliter  d.  Taiker 
V.  Burr,  1  W.  BL  596. 

A  tenant  from  year  to  year  died,  and  a  regular 
notice  to  quit  was  served  on  the  widow,  who 
remained  in  possession : — Held,  that  the  landlord 
might  recover  in  ejectment,  unless  it  was  shewn 
that  some  other  person,  and  not  the  widow,  was 
the  executor  or  administrator  of  the  tenant ;  and 
that  it  was  not  incumbent  on  the  landlord  to 
shew  that  the  widow  was  either  executrix  or 
administratrix.     Beet  v.  Berrot,  5  Car.  &  P.  230. 


b.  Iiengtli  of  Notice. 

What  lui&cieiLt.] — Half -a-year*  s  notice  must 
be  given  to  a  tenant  at  will,  or  his  executor,  to 
quit,  or  ejectment  does  not  lie.  Six  months* 
notice  is  not  sufficient.  Parker  d.  Walker  v. 
Cbjutable,  8  Wils.  25. 

Where  rent  is  reserved  quarterly,  it  does  not 
dispense  with  the  necessity  of  six  months*  notice 
to  quit.  Shirley  v.  Newman,  1  £sp.  266  ;  5  B.  B. 
737. 

But  if  a  quarterns  notice  is  given  to  the  lessor, 
and  the  rent  paid  up  to  the  time  when  the  tenant 
should  quit,  and  the  lessor  neither  assents  nor 
dissents,  it  will  be  taken  as  a  waiver  of  the  regular 
notice,  and  an  acquiescence  on  his  part.    Jb. 

A  month*s  notice  is  not  sufficient.  QuUiver 
d.  Tatker  v.  Burr,  I  W.  BL  596. 

A  written  agreement  for  the  letting  of  premises 
expressed  the  tenancy  to  be  "  for  a  year  certain, 
and  so  on  from  year  to  year  until  a  half-year's 
notice  should  be  given  by  or  to  either  party,  at 
a  yearly  rent  of  50Z.  payable  quarterly,  the  first 
payment  to  be  on  the  25th  of  March  next."  The 
agreement  was  dated  the  20th  of  December,  1872, 
and  specific  no  date  for  the  commencement  of 
the  term  : — Held,  that  a  notice  to  quit  given  by 
the  landlord  on  the  24th  of  June,  1874,  was  a 
good  notice.  Sandill  v.  Franklin,  44  L.  J.,  C.  P. 
216  ;  L.  B.  10  C.  P.  377  ;  32  L.  T.  309  ;  23  W.  B. 
473. 

A  notice  to  quit  at  Old  Michaelmas,  though 
given  half  a  year  before  New  Micba^mas,  at 
which  time  the  tenancy  expired,  is  bad.  Doe  d. 
Spieer  v.  Lea,  11  East,  312. 

A  lease  for  one  year  and  so  on  from  year  to 
year  until  the  tenancy  thereby  created  shall  be 
determined  as  thereinafter  mentioned,  with  a 
proviso  that  it  shall  be  lawful  for  either  of  the 
parties  to  determine  the  tenancy  by  three 
months*  notice,  creates  a  tenancy  for  two  years 
certain,  and  cannot  be  terminated  by  a  three 
months*  notice  to  quit  at  the  end  of  the  first 
year.  Doe  d.  Chathom  v.  Oreen,  1  P.  &  D.  454  ; 
9A.&E.658;  2W.W.&H.122;  8L.  J.,Q.B. 
100. 

A  notice  on  the  28th  of  September  to  quit  on 
the  ensuing  25th  of  March  is  a  sufficient  half- 
year's  notice.  Boe  d.  Durant  v.  Doe,  6  Bing.  574  ; 
4  M.  &  P.  391 ;  8  L.  J.  (0.8.)  C.  P.  227  ;  31  B.  B. 
499.    S.  P.,  Doe  d.  Harrop  v.  Green,  4  Esp.  198. 


A  notice  given  on  the  26th  of  September  to 
quit  at  the  end  of  six  calendar  months  is  good  to 
determine  a  holding,  commencing  on  the  25th  of 
March.  Houoard  v.  Wemeley,  6  Esp.  53  ;  9  B.  B.  806. 

So,  though  the  word  "calendar"  had  been 
omitted,  or  the  notice  had  expressed  half  a 
year.    lb, 

A  tenancy  commenced  on  the  12th  of  May, 
1840,  by  a  lease  for  one  year  only,  at  a  certain 
rent ;  the  tenant  remained  in  possession  till  1841, 
without  any  fresh  agreement.  An  increased  rent 
was  to  commence  on  the  12th  of  May.  1842  : — 
Held,  that  the  tenancy  was  determin^l  in  1843 
by  a  notice  to  quit,  given  after  the  payment  of 
the  Increased  rent  existing  on  the  12th  of  May, 
1843.  Doe  d.  Monck  v.  Oeekie,  5  Q.  B.  841  ;  1 
Gar.  &  K.  307  ;  13  L.  J.,  Q.  B.  239  ;  8  Jur.  360. 

B.  being  possessed  of  a  term,  made  an  under- 
lease for  fourteen  years  and  a  half  from  the  25th 
December,  1831,  which  was  assigned  to  the 
defendant,  and  expired  on  the  24th  June,  1846. 
The  defendant  continued  in  possession,  and  paid 
rent  to  the  plaintiff,  who  hiEtd  become  assignee 
of  the  original  term  :— Held,  that  a  notice  given 
on  the  24th  December,  1846,  to  quit  on  the  24th 
June  next  was  valid.  Doe  d.  Buddie  v.  Linee, 
11  Q.  B.  402  ;  17  L.  J.,  Q.  B.  108  ;  12  Jur.  80. 

A  demise  for  "  a  term  of  three  years  determin- 
able on  a  six  months*  previous  notice  to  quit, 
otherwise  to. continue  from  year  to  year  until 
the  term  shall  cease  by  notice  to  quit  at  the 
usual  times,"  is  a  demise  for  three  years  certain, 
determinable  only  at  the  end  of  that  period  by 
six  months*  previous  notice,  and  if  not  deter- 
mined, a  subsisting  tenancy  from  year  to  year. 
Jones  V.  Nixon,  1  H.  &  G.  48  ;  31  L.  J.,  Ex.  505 ; 
8  Jur.  (K.8.)  648  ;  5  L.  T.  330. 

Weekly  Tenancy.] — A  week*s  notice  is  neces- 
sary and  sufficient  to  determine  a  weekly  tenancy. 
JSdrvey  v.  Copdand,  30  L.  B.,  Ir.  412. 

A  weekly  tenancy  commencing  on  Thursday, 
held  to  be  duly  determined  by  written  notice  on 
Thursday,  5th  November,  to  quit  and  deliver  up 
possession  on  or  before  Friday,  the  13th  November. 
lb. 

In  the  case  of  an  ordinary  weekly  tenancy,  a 
week's  notice  to  quit  is  not  implied  as  part  of  the 
contract,  unless  there  is  a  usage  to  that  effect, 
but,  in  the  absence  of  such  usage,  a  weekly 
tenant  who  enters  on  a  fresh  week  may  be 
bound  to  continue  until  the  expiration  of  that 
week,  or  pay  the  week's  rent.  HuffeU  v.  Armit- 
stead,  7  Gar.  &  P.  56. 

A  tenancy  from  week  to  week  can  only  be 
determined  by  a  week's  notice.  Janes  v.  Mills, 
10  G.  B.  (N.S.)  788  ;  31  L.  J.,  G.  P.  66 ;  8  Jur. 
(N.S.)  387. 

A  notice  to  a  weekly  tenant,  whose  tenancy 
commenced  on  a  Wednesday,  to  quit  on  Friday, 
provided  his  tenancy  commenced  on  a  Friday  or 
otherwise,  at  the  end  of  his  tenancy,  next  after 
one  week  from  the  date  of  the  notice,  is  sufficient. 
Doe  d.  Campbell  v.  ScoU,  4  M.  &  P.  20  ;  6  Bing. 
362  ;  8  L.  J.  (O.B.)  G.  P.  110  ;  31  B.  R.  438. 

Agreement  for  a  demise  for  a  year,  the  rent  to 
be  paid  weekly,  and  to  have  a  month*s  warning, 
if  no  default  was  made  in  payment  of  the  rent ; 
but  which  agreement  the  lessor  afterwards  refused 
to  execute,  and  the  tenant  paid  his  rent  weekly : 
— Held,  that  he  was  entitled  to  a  month*s  notice 
to  quit,  although  the  agreement  was  not  executed, 
and  although,  if  he  had  been  a  weekly  tenant,  a 
week*s  notice  would  have  been  sufficient.  Doe  d. 
Peacock  v.  Baffan,  6  Esp.  4. 
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parties  pleaee,  is  determinable  at'  the  end  of  the 
first  year,  unless,  in  the  creation  of  the  tenancy, 
the  parties  introduce  provisions  shewing  that 
they  contemplated  a  tenancy  for  two  years  at 
least.  Doe  d.  Clarke  t.  SmarrOge^  7  Q.  B.  267 ; 
14  L.  J.,  Q.  B.  327  ;  9  Jar.  781. 


XoBthly  Tenaiiey.] — In  all  cases  the  notice  to 
quit  mnst  have  reference  to  the  terms  of  the 
letting;  therefore,  in  ejectment  for  a  house, 
where  the  defendant  had  taken  the  house  by 
the  month : — Held,  that  a  month's  notice  to 
quit  was  sufficient  to  entitle  the  plaintiff  to 
recover.  Dm  d.  Parry  v.  Hazelly  1  £sp.  94 ; 
5  B.  B.  722. 

By  agreement  in  writing  the  defendant  became 
a  monthly  tenant  to  the  plaintiffs  (a  firm  of 
brewers),  from  the  1st  July,  1869,  of  certain 
licensed  premises,  at  a  monthly  rent,  payable 
on  the  first  day  of  each  month,  over  ana  above 
all  taxes,  &c. ;  and  by  another  agreement  in 
writing  of  the  same  date  and  made  between  the 
defen&nt,  the  plaintiffs,  and  A.,  reciting  that 
the  defendant  mid  become  a  monthly  tenant  of 
the  premises,  and  that  the  plaintiffs  had,  at  the 
defendant's  request,  agreed  to  transfer  the  beer 
and  spirit  licences  attached  to  the  premises  to 
A.,  in  whose  name  the  defendant  proposed  to 
carry  on  the  business,  in  consideration  of  the 
sum  of  60Z.,  it  was  agreed  that  the  plaintiffo 
should  hold  the  licences  as  security  for  the  said 
sum,  and  that  the  defendant  and  A.  should  deal 
exclusively  with  the  plaintiffs  and  would  keep 
up  the  said  licences.  The  plaintifb,  on  the  26th 
September,  1884,  served  notice  to  quit  on  the 
1st  November  then  next.  In  an  ejectment  on 
the  notice  to  quit : — ^Held,  that  the  tenancy  was 
monthly,  and  determined  under  the  contract  by 
the  month's  notice  given.  BeamUh  v.  Cbx^  16 
L.  B.,  Ir.  270.    Affirmed,  16  L.  B.,  Ir.  468— C.  A. 

Tenaaoy  from  Year  to  Year.] — ^A  notice  to 
quit,  served  on  the  26th  of  October,  1870,  to 
determine  a  tenancy  from  year  to  year,  which 
commenced  on  the  1st  of  May,  1869,  required 
the  tenant  to  give  up  possession  on  the  1st  of 
May,  1871,  '*  provided  the  tenancy  originally 
commenced  on  the  Ist  of  May,  or  otherwise  at 
the  end  of  the  year  of  the  tenancy  which  should 
expire  next  after  the  end  of  half  a  year  from  the 
date  of  the  notice"  ;  and,  in  January,  1872,  the 
plaintiff  brought  an  ejectment  for  the  lands, 
claiming  title  from  the  2nd  of  May,  1871 : — 
Held,  that  the  notice  was  effectual  to  determine 
the  tenancy  on  the  1st  of  November,  1871. 
AMhtaum  (Lord)  v.  Larke,  Ir.  B.  6  0.  L.  270. 

To  determine  a  tenancy  from  year  to  year 
commencing  on  the  26th  of  March,  the  lan^ord 
served,  previously  to  the  26th  of  March,  1872, 
i.e.  six  months  before  the  last  gale  day  of  the 
calendar  year,  a  notice  to  quit  and  deliver  up 
possession  on  the  29th  of  September,  1872,  but 
by  the  notice  informed  the  tenant  that  he  did 
not  require  the  possession  on  that  day  unless  the 
tenancy  then  commenced : — Held,  that  the  notice 
did  not  determine  the  tenancy  until  the  26th  of 
March,  1873,  and  that  an  ejectment  brought 
before  that  day  could  not  be  sustained.  Fergnton 
v.  Daly,  Ir.  B.  8  C.  L.  216. 

A  tenancy  from  year  to  year  may  be  deter- 
mined at  the  end  of  the  first  year  by  a  six 
months'  notice  to  quit.  JDae  d.  Mifffg  v.  Taylor, 
1  Jur.  960. 

An  agreement  in  writing  **  to  let  from  year  to 
year,  and  for  so  long  as  the  lessor  has  power  to 
let,"  creates  only  a  tenancy  from  year  to  year, 
which  is  terminable  by  a  legal  six  months'  notice 
to  quit,  though  the  power  of  the  lessor  to  let  the 
premises  has  not  come  to  an  end.  Wood  v. 
Beard,  46  L.  J.,  Q.  B.  100 ;  2  Q.  B.  I).  30 ;  36 
L.  T.  866. 

A  tenancy  from  year  to  year,  so  long  as  both 


Customarj  Biz  Xonths.] — A  six  months* 

notice  to  determine  a  yearly  tenancy  com- 
mencing  on  one  of  the  ordinary  feast-days, 
means  a  customary  six  months,  that  is,  from  one 
of  the  usual  quarter-days  to  the  quarter-day  next 
but  one  following,  though  such  six  months  should 
exceed  or  &11  short  of  the  number  of  days  which 
constitute  half  a  year.  Consequently,  a  notice 
served  on  the  26th  of  March,  to  quit  on  the  29th 
of  September  then  next,  is  not  a  valid  notice. 
Morgan  v.  Davies,  8  C.  P.  D.  260  ;  26  W.  B.  816. 

In  a  lease  for  a  yearly  tenancy  determinable 
on  the  13th  of  May,  in  any  succeeding  year,  it 
was  expressly  provided  that  six  calendar  montiis' 
notice  to  quit  should  be  given  by  either  side.  In 
that  part  of  the  country  (county  of  Durhmn),  it 
was  admittedly  the  custom  for  tenants  of  small 
holdings  to  pay  rent  on  the  22nd  of  November 
and  13th  of  May  in  each  year ;  and  notice  to 
quit  given  after  the  13th  but  before  the  22nd  of 
November  was  commonly  accepted  as  a  full  six 
months'  notice,  expiring  on  13th  May  following. 
On  21st  November,  1896,  a  notice  to  quit  on  13Ui 
May,  1896,  having  been  served  on  the  tenant 
under  the  lease : — Held,  that,  notwithstanding 
the  custom,  the  notice  was  invalid,  it  not  being  a 
six  calendar  months'  notice  as  required  by  the 
terms  of  the  lease.  T^aters  v.  Mason,  46  W.  B. 
77. 

Under  the  Agrieultural  HoldSngi  Aet,  1876.] — 
A  yearly  tenancy  which  by  express  agreement  of 
the  parties  is  determinable  on  six  months'  notice 
to  quit  is  not  within  the  Agricultural  Holdings 
Act,  1876  (38  &  39  Vict.  c.  92),  s.  61,  which  pro- 
vides that  "  Where  a  half-year's  notice,  expiring 
with  the  year  of  tenancy,  is  by  law  necessary  and 
sufficient  for  determination  of  a  tenancy  from 
year  to  year,  a  year's  notice  so  expiring  shall  by 
virtue  of  this  act  be  necessary  ana  sufficient  for 
the  same."  Wilkinson  v.  Calcert,  47  L.  J.,  C.  P. 
679  ;  3  C.  P.  D.  360 ;  38  L.  T.  813 ;  26  W.  B. 
829. 


Half.year'i   Hotioe    and    Six   Xonths* 

Hotioe,  Distinction  between.] — ^A  tenancy  under 
a  written  agreement  from  year  to  year  "  until 
six  months'  notice  shall  have  been  given  •  •  . 
in  the  usual  way  to  determine  the  tenancy,"  is 
not  one  "  where  a  half-year's  notice  ...  is  by 
law  necessary  "  within  the  Agricultural  Holdings 
Act,  1883  (46  &  47  Vict.  c.  61),  s.  33,  which 
therefore  does  not  apply  so  as  to  render  a  year's 
notice  necessary  for  the  determination  of  the 
tenancy.  Barlow  v.  Teal,  64  L.  J.,  Q.  B.  664  ;  16 
Q.  B.  1).  601 ;  64  L.  T.  63  ;  34  W.  B.64  ;  60  J.  P. 
100— C.  A. 

When  Tenant  may  allege  InwfHdeney  of.] — 
If  notice  to  quit  at  Midsummer  is  given  to  a 
tenant  holding  from  Michaelmas,  he  may  insist  on 
the  insufficiency  of  the  notice  at  the  trial,  though 
he  did  not  make  any  objection  at  the  time  when 
it  was  served.  OaiappU  d.  Oreen  v.  Copoui,  4 
Term  Bep.  861. 

Statute  of  Fraudi.]— A  tenant  held  under  a 
demise  from  the  26th  day  of  March,  for  one  year 
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then  next  ensuing,  and  folly  to  be  completed 
and  ended,  and  so  from  year  to  year,  for  so  long 
as  the  landlord  and  tenant  should  respectively 
please.  The  tenant,  after  having  held  more  than 
one  year,  gave  a  parol  notice  to  the  landlord  less 
than  six  months  before  the  25th  day  of  March, 
that  he  wonld  quit  on  that  day,  and  the  landlord 
accepted  and  assented  to  the  notice  : — Held,  that 
the  tenancy  was  not  there^  determined,  there 
not  having  been  either  a  sufficient  notice  to  quit, 
nor  a  surrender  in  writing  or  by  operation  of 
law,  within  the  Statute  of  Frauds.  Johnstone  v. 
Huddlestone,  7  D.  &  R.  411 ;  4  B.  Jc  C.  922 ;  4 
L.  J.  (O.S.)  E.  B.  71 ;  28  B.  K.  606. 


o.  By  wlioai  to  be  (Mtoi. 

Joint  Lesson.]  —  Where  joint  lessors  are 
partners  in  trade,  a  notice  to  quit  in  the  names 
of  all  signed  by  one  only  is  valid.  Doe  d. 
Mliatt  V.  Sulme,  2  M.  &  By.  483  ;  6  L.  J.  (0.8.) 
K.  B.  345. 

So  a  notice  to  quit,  given  by  a  person  autho- 
rised by  one  of  several  lessors,  joint-tenants, 
determines  the  tenancy  as  to  all.  Doe  d.  ICin- 
dersley  v.  Hughes,  7  M.  Jc  W.  189  ;  10  L.  J.,  Bz. 
185. 

A  notice  to  quit  by  joint-tenants  to  a  tenant 
from  year  to  year  must  be  signed  by  aU  the  joint- 
tenants  at  the  time  it  is  served,  if  it  is  given 
by  one  of  them ;  but  if  such  notice  is  given  by 
an  agent  on  behalf  of  the  joint-tenants,  it  is 
sufficient  if  his  authority  is  subsequently  recog- 
nised by  all  of  them.  Ooodtitle  d.  King  v. 
Woodward,  3  B.  &  Aid.  689.  S.  P.,  Doe  d. 
Jolliffe  V.  Syboum,  2  Esp.  677. 

So,  where  there  are  three  joint  trustees  of  an 
estate,  a  notice  to  quit  or  discontinue  the  posses- 
sion g^ven  by  two  is  bad,  even  though  given  in 
the  names  of  the  three,  and  the  third  trustee 
afterwards  adopts  it  and  joins  in  the  ejectment. 
Bight  d.  I'isher  v.  Outhell,  5  East,  491 ;  2  Marsh. 
83  ;  5  Esp.  149  ;  7  B.  B.  752. 

But  if  four  joint-tenants  jointly  demise  from 
year  to  year,  such  of  them  as  give  notice  to  quit 
may  recover  their  several  sl^res  in  ejectment. 
Doed.  Wkayman  v.  Chaj^lin,  3  Taunt.  120;  12 
B.  B.  615 . 

A.,  a  brewer,  demised  a  public-house  to  B., 
under  an  agreement  that  he  should  hold  for  one 
year  certain,  and  that,  after  the  expiration  of 
that  time,  either  party  might  put  an  end  to  the 
tenancy,  by  giving  three  months*  notice  to  quit, 
the  rent  to  be  payable  quarterly ;  the  agreement 
contained  no  clause  of  re-entry  :  B.  took  posses- 
sion, and  paid  rent  to  A.,  who  at  first  gave  him 
a  receipt  in  his  own  name,  and  afterwards  in  the 
joint  names  of  himself  and  two  partners,  who 
were  interested  with  him  in  the  brewery ;  after 
B.  had  been  in  possession  for  three  years,  A.  gave 
him  a  notice  to  quit  in  his  own  name  alone  : — 
Held,  in  ejectment,  that  A.  might  recover  on  his 
own  demise,  although  the  latter  receipts  for  rent 
were  given  in  the  names  of  himself  and  partners, 
and  that  no  clause  of  re-entry  was  necessary  in 
the  agreement.  Doe  d.  Oreen  v.  Baker,  2  Moore, 
189  ;  8  Taunt.  241 ;  19  K.  B.  502. 

Four  trustees  were  joint  landlords  of  a  house 
under  a  deed  of  trust ;  and  notice  to  quit  was 
served  upon  the  tenant  but  signed  by  three  of 
them  only : — ^Held,  that  the  notice  was  sufficient 
to  put  an  end  to  the  connection  between  all  the 
parties  as  landlord  and  tenant.  Alford  v.  Vickery, 
Car.  &  M.  280.  See  Doe  d.  Kindersley  v.  Bnghes, 
7  M.  &  W.  139  ;  10  L.  J.,  Ex,  186. 


Asiignoof  of  lessor.]— Notice  by  I.  K.  (the 
original  lessor)  and  v.  C.  K.  as  tenants  in 
common  (assignees  of  the  original  lessor)  is  a 
sufficient  compliance  with  a  proviso  empowering 
I.  E.  **  upon  three  months'  notice  of  his  intention 
to  resume  for  building  purposes  any  portion  of 
the  demised  premises  ...  to  enter  into  such 
possession."  Semble,  that  this  is  a  condition 
running  with  the  reversion.    Kennedy  v.  Liddy, 

15  W.  B.  431.    8,  a  in  H.  L.  on  other  point : 
L.  B.  5  H.  L.  134  ;  20  W.  B.  150. 

Bootor  and  ChnrohwardeiLS.] — ^Notice  to  quit 
to  a  tenant  of  lands,  originally  devised  to  the 
rector  and  churchwardens  of  a  parish,  and  their 
successors  in  trust,  signed  by  the  rector  and 
churchwardens,  requiring  him  to  deliver  up  the 
premises  to  the  rector  and  churdiwaidens  for 
the  time  being,  ia  iU,  Doe  d.  Brooke  v.  I^ir- 
oUmgh,  6  M.  &  S.  40. 

Two  out  of  Throe  Ooimniitiomn,  ]— A  lease, 
dated  October,  1825,  to  which  the  king  was  a 
party,  was  granted  by  the  commissioners  of  his 
majesty's  woods  and  forests,  containing  a  clause 
that,  if  the  commissioners  for  the  time  being 
shoiUd,  at  any  time  during  the  term,  be  minded 
or  desirous  to  .determine  the  demise,  and  of  such 
their  mind  and  desire  should  cause  "  one  calendar 
month's  notice  to  be  given  under  their  himds"  to 
be  given  to  the  lessee,  the  lease  at  the  expiration 
of  such  notice,  should  cease,  determine,  and  be 
absolutely  void: — ^Held,  thiftt  the  le»se  was 
determined  by  a  notice  signed  by  two  only  out 
of  three  commissioners,  by  virtue  of  10  Geo.  4, 
c.  50,  s.  92.  Coomhee  v.  Dutton,  5  M.  &  W.  469  ; 
8  L.  J.,  Ex.  278. 

Joint  LessooLj— A  notice  to  quit  signed  by 
one  of  several  joint-tenants  oq  behalf  of  the 
others,  is  sufficient  to  determine  a  tenancy  from 
year  to  year  as  to  all.  Doe  d.  Ailin  v.  Summer" 
M^,  1  B.  &  Ad.  135 ;  8  L.  J.  (0.8.)  K.  B.  869. 

Agent.] — ^A  notice  to  quit  given  by  a  general 
agent  in  his  own  name  is  valid.  Aliter,  if 
given  by  an  agent  holding  a  special  or  limited 
authority.  Jones  v.  Pkippe,  9  B.  &  S.  761  ;  87 
L.  J.,  Q.  B.  198  ;  L.  B.3Q.  B.  303  ;  18  L.  T.  813  ; 

16  W.  B.  1044. 

In  October,  1863,  the  trustees  of  G.'s  marriage 
settlement  purchased  a  farm,  G.  furnishing  a 
portion  of  the  purchase-money.  From  the  time 
of  the  purchase  G.  assumed  Hie  entire  control 
over  the  farm,  and  had  for  twenty-six  years 
been  allowed  by  the  trustees  to  have  the  entire 
management  of  all  the  other  settled  estates.  At 
the  time  of  the  purchase  the  defendant  was  yearly 
tenant  of  the  &rm  to  the  vendor.  G.  negotiated 
with  him  as  to  the  terms  and  continuance  of  the 
holding,  and  he  treated  with  and  considered  G. 
as  the  legal  owner: — Held,  that  G.  had  authority 
from  the  trustees  to  give  the  defendant  notice  to 
quit,  and  that  a  notice  given  in  his  own  name, 
not  purporting  to  be  given  as  agent  of  the  trustees, 
was  valid.    Ih. 

A  notice  to  quit  must  be  such  that  the  tenant 
may  safely  act  on  it  at  the  time  of  receiving  it ; 
therefore  a  notice  by  an  unauthorised  agent  can- 
not be  made  good  by  an  adoption  of  it  by  the 
principal  after  the  proper  time  for  giving  it. 
Doe  d.  Lystery,  Goldtcin,  1  G.  &  D.  463  ;  2  Q.  B. 
143  ;  10  L.  J.,  Q.  B.  275.  S.  P.,  Doe  d.  Mann  v. 
WaUere,  10  B.  &  0.  626 ;  5  M.  &  By.  857 ;  8 
L.  J.  (OJ9.)  K.  B.  297. 
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the  notice  does  not  purport  on  the  face  of  it  to  be 
on  behalf  of  the  mortgagee.    lb, 

A  mortgagor  remain!^  in  poaseasion  after  the 
day  of  default  has  passed,  receiTing  the  rents 
and  giving  receipts  in  his  own  name,  cannot, 
by  notice  to  quit  signed  by  himself  only,  deter- 
mine a  tenancy  which  existed  at  the  time  of  the 
execution  of  the  mortgage.  JUiles  t.  Jlnrphy, 
Ir.  B.  5  C.  L.  S82. 

A  mortgage  deed  containing  a  power  autho- 
rising the  mortgagor  to  grant  leases  of  any  part 
of  the  mortgage  premises  that  might  be  **  out  of 
lease,"  provided  that  the  counteipart  should  be 
delivered  to  the  mortgagee,  does  not  enable  the 
mortgagor  to  determine  pre-existing  tenancies. 
lb. 


A  notice  to  quit  given  by  an  agent  in  the 
names  of  A.  and  B.,  and  also  several  other  parties, 
is  valid  as  a  notice  from  A.  and  B.  only.  Doe  d. 
Bailey  v.  Foster,  3  C.  B.  215  ;  16  L.  J.,  C.  P. 
263. 

A  notice  to  quit  given  by  an  agent  of  the  land- 
lord to  receive  rents  is  not  sufficient,  without  a 
recognition  by  the  landlord  ;  the  bringing  of  an 
action  founded  on  the  notice  is  not  of  itself  a 
recognition.  Doe  d.  Rhodes  v.  Robinson,  3  Bing. 
Qf.C.)  677  ;  4  Scott,  396  ;  3  Hodges,  84  ;  6  L.  J., 
C.  P.  235  ;  1  Jur.  366. 

An  agent  to  receive  rents  and  let  premises  has 
authority  to  determine  a  tenancy.  In  ejectment 
a  person  defending  as  landlord  is  bound  by  the 
same  estoppel  as  the  tenant  in  possession.  Doe 
d.  Manvere  (^Earl)  v.  Mizem,  2  M.  &  Bob.  56. 

In  ejectment  by  a  corporation  against  a  tenant 
from  year  to  year,  a  notice  to  quit  given  by  the 
steward  of  the  corporation  is  sufficient  without 
evidence  that  he  had  an  authority  under  seal 
from  the  corporation  for  the  purpose.  Doe  d. 
Rochester  (Dean)  v.  Pierce,  2  Camp.  96 ;  11 
B.  B.  673.  And  see  Doe  d.  JPiymouti  Corpora- 
tion  V.  J7Z/i>,  2  Chit.  170. 

An  agent,being  authorised  in  writing  to  manage 
lands  in  the  name  and  on  behalf  of  uieir  owner, 
to  perform,  in  his  name,  certain  specified  duties 
relating  to  them,  which  would  require  the  agent's 
personal  attendance,  and  also,  in  his  name,  to 
sign,  serve,  and  give  notices  and  other  documents 
neccflsaiy  to  be  served  upon  or  given  to  the 
tenants  for  the  purpose  of  carrying  into  effect 
such  management,  served  a  notice  to  quit  signed 
by  him  in  his  own  name,  but  purporting  to  be 
served  by  him  as  such  agent,  and  on  b^ialf  of 
the  landlord : — Held,  a  sufficient  notice  to  deter- 
mine a  yearly  tenancy.  Erne  (Earl)  v.  Arm' 
strong,  Ir.  B.  6  C.  L.  279  ;  20  W.  B.  370. 

SaoeiTer.]  —  A  receiver  appointed  by  the 
Court  of  Chancery,  with  a  general  authority  to 
let  the  lands  to  tenants  from  year  to  year,  has 
also  authority  to  determine  such  tenancies  by  a 
regular  notice  to  quit.  Doe  d.  Marsaek  v.  Read, 
12  East,  67. 

Infiuiti.] — Notice  to  quit  must  be  given  by 
an  in^Eint,  who  becomes  entitled  to  the  reversion 
of  an  estate  leased  from  year  to  year,  before  he 
can  eject  the  tenant.  Maddon  d.  Baker  v.  White, 
2  Term  Bep.  159  ;  1  B.  B.  453. 

Where  an  ejectment  has  been  brought  on  the 
demise  of  an  intent,  which  has  been  compromised, 
and  the  tenant  in  possession  has  attorned  to  the 
infant ;  though  the  lessor  of  the  plaintiff,  on  his 
coming  of  age,  does  not  accept  rent,  or  do  any  act 
to  confinn  t£e  tenancy^  yet,  as  the  former  eject- 
ment was  brought  at  his  soit  and  for  his  benefit, 
he  will  not  be  allowed  to  consider  the  tenant  as 
a  trespasser,  and  bring  a  new  ejectment  without 
giving  notice  to  quit.  Doe  d.  Miller  v.  Noden,  2 
Esp.  530. 

Xortgagor.] — ^A  notice  to  quit  signed  by  the 
mortgagor  is  sufficient  to  determine  a  tenancy 
created  before  the  mortgage,  when  the  tenant 
knew  previously  to  the  service  of  the  notice 
that  the  mortgagor  had  a  general  authority  from 
the  mortgagee  to  determine  tenancies.  Stack- 
pooU  V.  Parkinson,  L*.  B.  8  C.  L.  561. 

A  notice  to  quit  signed  by  a  mortgagor,  who 
had  a  general  authority  from  the  mortgagee  to 
determine  tenancies,  is  sufficient  to  determine  a 
tenancy  created  before  the  mortgage,  although 


Xortgagee.] — ^A  notice  to  a  tenant  to  quit 
was  signed  by  the  mortgagee  after  the  mortgage 
of  the  reversion.  A  clause  in  the  mortgage  deed 
provided  that  if  the  interest  was  duly  paid  by 
the  mortgagor  the  principal  was  not  to  be  called 
in  bv  the  mortgagee  until  a  period  after  the  date 
of  the  notice.  There  was  also  a  covenant  for 
quiet  enjoyment: — Held,  that  notwithstanding 
this  clause  the  signature  of  the  mortgagee  to  the 
notice  was  sufficient.  Burton  v.  IHekenson,  17 
L.  T.  246. 

d»  To  whom  to  bo  (Mtoii. 

TMutnta  in  Coauium.]— Where  two  tenants 
hold  premises  in  common,  notice  to  quit  to  one 
of  them  is  sufficient  to  determine  the  tenancy. 
Doe  d.  Macartney  (^Lord)  v.  Crick,  5  Esp.  196  ; 
8  B.  B.  848. 

At  least  it  is  evidence  that  the  notice  reached 
the  other  tenant,  who  lived  elsewhere.  Doe  d. 
Bradford  (^Lord)  v.  Watkins,  7  East,  551;  3 
Smith,  617  ;  8  B.  B.  670. 

TMiaat  who  hM  ITnderlet.] — If,  upon  notice 
to  quit  given  to  a  tenant  he  gives  notice  to  his 
under-tenants  to  quit  at  the  same  time,  and 
upon  the  expiration  of  the  notice  he  quits  so 
much  as  is  occupied  by  himself,  but  his  under- 
tenants refuse  to  quit,  an  ejectment  may  still 
be  maintained  against  him  for  so  much  as  his 
under-tenants  have  not  given  up.  Roe  v.  Wiggs, 
2  Bos.  ac  P.  (K.B.)  330. 

A  tenant  from  year  to  year  underlet  part  of 
the  premises,  and  then  gave  up  to  his  landlord 
the  part  remaining  in  his  own  possession,  without 
either  reoeiving  a  regular  notice  to  quit  the  whole, 
or  giving  notice  to  quit  to  his  sub-lessee,  or  even 
surrendering  that  part  in  the  name  of  the  whole 
(supposing  that  anything  short  of  a  regular  notice 
to  quit  from  the  laindlord  to  his  immediate  tenant 
would,  after  such  sub-letting,  have  determined 
the  tenancy  in  the  whole) ;  yet  the  landlord 
cannot  entitle  himself  to  recover  against  the  sub- 
lessee (there  being  no  privity  of  contract  between 
them),  upon  giving  half  a  year's  notice  to  quit  in 
his  own  name,  and  not  in  the  name  of  his  first 
lessee :  for,  as  to  the  part  so  underlet  the  original 
tenancy  still  continued  undetermined.  Pleasant 
d.  HayUm  ^.Benson,  14  East,  234  ;  12  B.  B.  507. 

Party  in  Pofietsion.]— Where  A.  had  been 
tenant  of  certain  premises,  and  upon  his  leaving 
them  B.  took  possession  : — Held,  that  in  the 
absence  of  any  evidence  to  the  contrary,  it  might 
be  presumed  that  he  came  in  as  assignee  of  A., 
although  he  never  paid  rent,  and  that  notice  to 
quit  was  rightly  given  to  B.  Doe  d.  Morris  v. 
WZiamtf, 6 B.&C. 41  ;  9D.&B.30;  30B.B.244. 
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OoUeetor  of  Senti.]— A  notice  to  quit  given 
to  a  mere  collector  of  rents  is  not  good.  Pearu 
V.  Bofdter,  2  P.  &  F.  13a 

Berrioe  onLeisor*!  SeprMentatiTei — Svrrtnder 
by  Operation  of  Law.] — Certain  customary  free- 
holds were  demised  by  a  lease  of  the  16th  June, 
1877,  to  two  lessees,  for  twenty-one  years  from 
Christmas,  1876,  at  a  rental  of  ISOZ.  The  lease 
was  determinable  at  the  expiration  of  the  four- 
teenth year,  on  the  lessor  or  lessee's  giving  to  the 
other  of  them,  "  or  his  or  their  representatives  or 
assigns,"  a  written  notice  of  such  intention.  The 
lessor  died  in  December,  1877,  having  devised 
and  bequeathed  his  customary  freeholds  and 
leaseholds  to  trustees  in  trust  for  his  wife  M. 
during  her  widowhood,  and  then  to  other  bene- 
ficiaries. On  the  21st  December,  1889,  one  of 
the  two  lessees  gave  notice  to  M.  of  his  intention 
to  quit  and  yield  up  possession  of  the  leasehold 
premises  at  Christmas,  1890.  On  the  ISth  August, 
1890,  M.,  purporting  to  act  under  the  provisions 
of  the  Settled  Estates  Act,  granted  a  lease  of  the 
same  premises  to  one  of  the  two  original  lessees 
for  seven  years  from  Christmas,  1890,  at  the 
reduced  rent  of  lOOZ.  The  licence  of  the  lord  of 
the  manor  for  this  lease  was  not  obtained.  In  an 
notion  by  the  trustees  and  beneficiaries  of  the 
original  lessor  against  the  two  lessees : — Held, 

(1)  that  the  notice  of  the  21st  December,  1889, 
not  having  been  served  on  the  lessor's  represen- 
tatives or  assigns,  was  not  a  good  notice  ;  and 

(2)  that  the  old  lease  was  not  surrendered  by 
operation  of  law,  inasmuch  as  it  was  voidable  if 
not  void.  EoJtton  v.  Penny^  67  L.  T.  290 ;  41 
W.  R.  72. 

6.  Form  and  Validity  of. 

Written  or  Parol.]— A  parol  notice  to  quit  by 
a  tenant  under  a  parol  lease  is  sufficient,  ^m- 
vihis  V.  Bawlinsonj  8  Burr.  1603 ;  1  W.  BL  583. 
6.  P.,  Doe  d.  Macartney  (Lord)  v.  Crick^  6  Esp. 
196;  8R.R.  848. 

Though  given  by  a  person  acting  as  steward 
of  a  corporation.  Roe  d.  Roohetter  (Dean)  v. 
Pierce,  2  Camp.  96  ;  11  B.  R.  673.  See  Smith  v. 
Birmingham  Oae  6b.,  1  A.  &  E.  526  ;  8  N.  &  M. 
771  ;  8  L.  J.,  K.  B.  165. 

IHreetion  and  Addreu.] — It  is  not  necessary 
that  a  notice  to  quit  should  be  directed  to  the 
tenant  in  possession,  if  proved  to  have  been 
delivered  to  him  at  the  proper  time.  Doe  d. 
Jfattfieweon  v.  Wrightman,  4  Esp.  5 ;  6  R.  R.  834. 

And  if  a  notice  to  quit  is  directed  to  the  tenant 
by  a  wrong  christian  name,  and  he  keeps  it  and 
does  not  send  it  back,  it  is  a  waiver  of  the  mis- 
direction, and  the  lessor  may  recover  on  it  if 
there  was  no  other  tenant  of  the  name.  Doe  v. 
SpUler,  6  Esp.  70  ;  9  R.  R.  810. 

Signature— Formal  Surrender.] — ^A  lease  con- 
tained a  clause  enabling  the  tenant  **  to  surrender 
and  deliver  up  the  premises  *'  at  the  end  of  every 
three  years,  "  he  first  giving  six  calendar  months* 
previous  notice  of  his  intention  to  surrender 
said  premises."  A  notice  was  delivered  at  the 
prop^  time  signifying  such  intention,  but  bearing 
no  signature.  When  the  time  in  the  notice 
had  expired  the  tenant  tendered  possession, 
which  was  not  accepted.  The  tenant  there- 
upon left,  leaving  a  caretaker  in  possession: — 
Held,  that  the  notice  did  not  require  signature ; 
tliat  no  formal  surrender  by  deed  or  otherwise 


was  necessary,  the  words  in  the  clause  referring 
to  the  surrender  of  possession  merely,  and  that, 
therefore,  the  tenancy  was  determined.  Carleton 
V.  HerheH,  14  W.  R.  772— Ir.  Ex.  C. 

The  Court  wiU  give  a  SaaMnable  Constnietioii 

to.] — ^A  notice  dated  27th  and  served  on  the 
28tn  September,  requiring  a  tenant  to  quit  "  at 
Lady-day  next,  or  at  the  end  of  his  current  year," 
must  be  understood  to  mean  a  six  months'  and 
not  a  two  days*  notice  to  quit.  Doe  d.  Hunting- 
tower  (Lord)  v.  CuUiford,  4  D.  &  R.  249. 

For  the  court  will  look  to  the  intention  of  the 
parties,  and  where  general  language  is  used, 
which  is  open  to  doubt,  they  will  intend  if 
possible  that  the  notice  has  a  sensible  meaning, 
and  construe  it  accordingly  ;  and  in  this  case  a 
two  days*  notice  could  not  have  been  intended, 
because  that  would  be  no  notice  whatever.    Ih. 

Certainty  of.]— A  notice  to  quit,  «*or  I  shall 
insist  upon  double  rent,**  is  sufficiently  certain 
to  support  an  ejectment.  Doe  d.  MattJiewi  v. 
Jackimy  1  Dougl.  175. 

A  notice  to  quit  at  the  end  of  the  current  year 
of  tenancy,  **  on  failure  whereof,  I  shall  require 
yoii  to  pay  me  double  former  rent  or  value  for  so 
long  as  you  detain  possession,*'  is  an  unqualified 
notice,  and  does  not  give  the  tenant  an  option. 
Doe  d.  Lygter  v.  Ooldwin,  1  G.  &  D.  463 ;  2  Q.  B. 
143  ;  10  L.  J.,  Q.  B.  275. 

A  notice  to  quit  must  be  such  as  the  tenant 
may  act  upon  with  safety  ;  that  is,  one  which  is 
in  fact,  and  which  the  tenant  has  reason  to 
believe  to  be,  binding  on  the  landlord.  Jonee  v. 
Phippe,  9  B.  &  S.  761 ;  37  L.  J.,  Q.  B.  198 ;  L.  R, 
3  Q.  B.  303  ;  18  L.  T.  813  ;  16  W.  R.  1044. 

A  notice  to  determine  a  tenancy,  although 
imperfectly  expressed,  is  a  good  and  valid  notice 
if  accepted  as  such  at  the  time  by  the  hmdlord. 
General  Assurance  Co,  v.  Worsley,  64  L.  J.,  Q.  B. 
253  ;  15  R.  328  ;  72  L.  T.  858. 

Notice  was  given  to  a  tenant  from  year  to  year, 
holding  from  Martinmas  to  Martinmas,  to  quit 
"on  the  13th  day  of  May  next,  or  upon  such 
other  day  or  time  as  the  current  year  for  which 
you  now  hold  will  expire."  The  notice  was 
dated  and  served  on  21st  October : — Held,  bad. 
Doe  d.  Richmond  Corporation  v.  Morpltett.,  7  Q.  B. 
577  ;  14  L.  J.,  Q.  B.  345  ;  9  Jur.  776. 

By  an  agreement  for  a  lease  of  five  years  it  was 
provided  that  the  tenancy  might  be  determined 
"  after  the  expiration  of  the  term  of  three  years 
out  of  the  term  of  five  years"  by  six  months* 
notice  in  writing,  expiring  at  the  corresponding 
quarter-day  at  which  the  tenancy  commenced. 
The  tenant  entered  into  possession  on  the  29th 
September,  1885,  and  on  the  23rd  March,  1888, 
gave  notice  to  the  landlord  in  the  following 
terms  : — "  Kindly  take  notice  that  1  intend  to 
surrender  to  you  the  tenancy  of  this  house  on  or 
before  the  29th  September,  1888*' :— Held,  that 
the  notice  to  quit  was  equivocal  in  its  terms,  and 
ther^ore  bad.  Gardner  v.  Ingram,  61  L.  T.  729 ; 
54  J.  P.  311. 

A  tenant  vrrote  to  his  landlord,  from  whom  he 
had  taken  a  house  on  a  lease  determinable  at  the 
end  of  seven  or  fourteen  years, "  I  have  just  been 
looking  at  my  lease,  and  I  see  that  my  first  seven 
years  wiU  be  determined  on  25th  December, 
1894.  I  have  been  making  inquiries  for  some 
time  past,  and  I  find  that  I  am  paying  too  high 
a  rent,  and  considerably  higher  than  any  of  the 
adjoining  houses  are  able  to  let  for  now.     I 
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Michaelmas,  and  in  Koyember  of  the  fourteenth 
year  of  the  term  the  lessee  gaye  notice,  in 
writing,  that  he  shoold  deliver  up  the  premises 
on  the  24th  June  next,  agreeably  to  the  cove- 
nants of  the  lease.  The  jury  found  that  the 
lessor  understood  the  notice  to  be  to  give  up  at 
the  end  of  the  fourteen  years: — Held,  that  it 
was  bad,  as  it  varied  from  the  proviso  in  the 
lease.  Oadby  v.  Martinez,  8  F.  &  D.  3d6;  11 
A.  &  E.  720  ;  9  L.  J.,  Q.  B.  281. 


understand  that  the  rent  is  501.  too  high,  and  I 
shall  not  be  able  to  stop  unless  some  reduction 
is  made.  I  give  you  an  early  intimation  of  this, 
80  that  you  may  have  ample  time  to  consider 
what  course  you  would  like  to  adopt "  : — Held, 
that  the  letter  constituted  a  good  and  sufficient 
notice  to  determine  the  lease.  Bury  v.  Thompioii, 
64  L.  J.,  Q.  B.  500 ;  [18951  1  Q.  B.  696  ;  14  B. 
299;  72L.T.187;  43W.R.838;  69  J.P.228— 
C.A. 

Where  a  tenant  is  entitled  to  six  months' 
notice,  a  notice  to  quit  **  at  the  expiration  of  the 

S resent  year's  tenancy  *'  is  sufficient,  although  it 
oes  not  appear  on  the  face  of  it  that  it  was 
given  six  months  before  the  period  therein 
specified  for  quitting.  Doe  d.  6rorst  v.  Timothy , 
2  Car.  &  K.  351. 

Where  a  tenancy  began  on  the  11th  October, 
a  notice  served  in  June,  1840,  requiring  the 
tenant  to  quit  "on  the  11th  of  October  now 
next  ensuing,  or  such  other  day  or  time  as  your 
tenancy  may  expire,"  is  a  three  months'  notice 
to  quit  in  October,  1840,  and  not  a  six  months' 
notice  to  quit  in  October,  1841.  MilU  v.  Cfoff, 
14  M.  &  W.  72  ;  14  L.  J.,  Ex.  249. 

As  regards  Tima.] — Notice  to  quit  at  the 
end  and  expiration  of  *'  the  current  year  of  your 
tenancy,  which  shall  expire  next  after  the  end 
of  one  half-year  from  the  date  hereof,"  was 
held  sufficient.  Doe  d.  Phillips  v.  Bvtler,  2  Esp. 
689  ;  6  B.  B.  766. 

A  notice  to  quit  on  the  anniversary  of  the  day 
"at,"  or  "on,"  or  "from,"  or  "on  and  from" 
which  the  tenancy  commenced  is  good.  Side* 
hotham  V.  Holland,  64  L.  J.,  Q.  B.  200 ;  [1896] 
1  Q.  B.  378  ;  14  B.  136 ;  72  L.  T.  62 ;  43  W.  B. 
228— C.  A. 

A  notice  delivered  to  a  tenant  at  Michaelmas, 
1796,  to  quit  "  at  Lady-day,  which  will  be  in  the 
year  1795,"  was  a  good  notice  to  quit  on  Lady- 
day,  1796.  Doe  d.  Bedford  ^Duke)  v.  Knightley, 
7  Term  Bep.  63  ;  1  Chit.  11  ;  4  B.  B.  375. 

A  notice  to  quit  on  one  of  two  days,  as  an  Old 
or  New  Lady-day,  is  good,  if  served  six  months 
before  the  day  on  which  the  tenancy  commenced. 
Doe  d.  Mattheu)»on  v.  Wrightman,  4  Esp.  6  ;  6 
B.  B.  834. 

A  notice  to  quit  on  Lady-day  is  a  good  termina- 
tion of  a  holding  either  from  Lady-day  old  or 
Lady-day  new  style.  Denn  d.  WiUan  v.  Walker, 
Peake  Ad.  C.  194. 

If  a  tenant  from  year  to  year  holds  from  Old 
Michaelmas,  a  notice  to  quit  at  Michaelmas 
generally  is  good.  Doe  d.  Hinde  v.  Vinee,  2 
Camp.  256.  S.  P.,  Doe  v.  Brookes,  2  Camp.  267,  n. 
But  see  Doe  d.  Spicer  v.  Lea,  11  East,  312. 

A  notice  to  quit  on  St.  Michaelmas-day  is 
primft  facie  a  notice  to  quit  at  New  Michaelmas ; 
but,  if  the  holding  is  from  Michaelmas,  it  will 
be  a  sufficient  notice  to  quit  at  that  time.  Doe 
d.  WillU  V.  PerHn,  9  Car.  k,  P.  467. 

But  a  notice  to  quit  at  Michaelmas  generally 
will  be  held  to  mean  Old  Michaelmas,  if  the 
custom  of  the  country  is  to  hold  from  that  time. 
Farley  d.  Canterbury  v.  Wood,  1  Esp.  198. 

Varying  fh>m  Proviso  in  Lease.] — ^An  inden- 
ture of  lease  contained  a  clause,  that  if  the  lessee 
should  be  desirous  to  put  an  end  to  the  term  at 
the  end  of  the  first  fourteen  years,  and  should 
leave  or  give  six  calendar  months*  notice  in 
writing,  immediately  preceding  the  end  of  the 
first  fourteen  years,  then  the  demise  should 
cease  and  determine.    The  lease  commenced  at 


Parol  Eyidenee  to  explain  lBtoBtion.1 — ^Wherc 
on  a  written  agreement  to  demise  from  the  follow- 
ing "Lady-day,"  a  notice  to  quit  "on  the  6th 
April "  was  given : — ^Held,  good,  parol  evidence 
being  adduced  to  shew  that  by  "  Lady-day  "  the 
parties  meant "  Old  Lady-day."  D^nn  d.  Peters 
V.  HopHnson,  3  D.  &  B.  607. 

Part  only  of  Premisot.] — ^A  notice  to  quit  a 
part  only  of  premises  leased  together  is  bad. 
Doe  d.  Rodd  v.  Archer,  14  East,  246  ;  12  B.  B. 
609. 

Where  a  farm  was  leased  for  twenty-one  year» 
at  a  rent  of  180/.  per  annum,  consisting,  as 
described  in  the  lease,  of  the  Town  Barton,  and 
its  several  parcels  described  by  name,  at  the  rent 
of  83/.,  other  doses  named,  at  other  rents  of  5/.^ 
5/.  and  1/. ;  the  Shippen  Barton,  and  its  several 
parcels,  described  by  name,  at  86/. ;  with  a 
power  reserved  to  either  party  to  determine  the 
lease  at  the  end  of  fourteen  years,  on  giving  two- 
years'  previous  notice : — ^Hdd,  that  a  notice  by 
the  landlord  to  his  tenant  to  quit "  Town  Barton,. 
&C.  agreeably  to  the  terms  of  the  covenant 
between  us,  on  the  expiration  of  the  fourteenth 
year  of  your  term,"  given  in  due  time,  was 
sufficient.    Ih, 

A  defendant  leased  about  twenty  acres  of  land 
for  five  years,  at  a  yearly  rent  from  the  owner  in 
fee-simple,  under  a  memorandum  of  agreement, 
and  immediately  afterwards  sub-let  about  six 
acres,  part  of  tne  premises,  to  another  person^ 
on  a  yearly  tenancy.  At  the  conclusion  of  the 
term  the  defendant  continued  in  possession  of 
the  whole,  and  during  the  first  year  after  the 
term  expired  the  lessor  conveyed  to  the  plaintiflt 
the  six  acres  which  the  defendant  had  sub-let, 
and  agreed  with  the  plaintiff,  but  without  the 
consent  of  the  defendant,  as  to  the  amount  of 
rent  to  be  apportioned  to  this  part  of  the  pre- 
mises out  of  the  rent  which  the  defendant  paid^ 
Although  notice  of  the  conveyance  and  agreed 
apportionment  of  rent  was  afterwards  given  to 
the  defendant,  he  never  recognised  the  plaintifE 
as  his  landlord,  but  continued  to  pay  rent  for  the 
whole  premises  to  his  lessor,  who  handed  over 
the  agreed  portion  to  the  plaintiff.  The  plaintiff 
gave  the  defendant  notice  to  quit  the  sub-let 
premises  six  months  before  the  expiration  of  a 
year's  tenancy ;  and  the  defendant  forwarded 
this  notice,  with  a  further  notice  to  quit  from 
himself,  to  his  sub-tenant.  At  the  end  of  the 
year  the  sub-tenant  gave  up  possession  of  his 
premises  to  the  plaintiff,  but  the  defendant 
wrote  to  the  latter  claiming  to  hold  the  same  as 
tenant  to  the  original  lessor,  and  requiring  pos- 
session. The  defendant  then  did  certain  actn 
upon  the  premises  which  had  been  in  his  sub- 
tenant's occupation  for  which  the  plaintiff 
brought  an  action  of  trespass : — Held,  that  faJs 
notice  to  the  defendant  to  quit  part  only  of  the 
premises  demised  to  him  was  invalid ;  that  his 
passing  on  the  notice  to  his  tenant  did  not  pre- 
clude his  disputing  it ;  and  that  the  action  could 


987        LANDLOED  AND  TE^IlST— Termination  of  the  Contract.       988 

not  be  wia-^ntftinftH.  Pnnoe  v.  Eeant^  29  L.  T.  So,  where  premiBcs  are  taken  nnder  an  agree- 
g35.  ment,  by  which  the  tenant  is  always  to  quit 

at  three  months*  notice,  the  notice  must  expire 
either  at  the  same  time  of  the  year  the  tenancy 
commenced,  or  at  any  other  corresponding 
quarter-day.  Kemp  y.  Ikrrett^  3  Camp.  510 ;  14 
K.  B.  820. 

A  party  took  possession  of  premises  on  the  1st 
August,  and  at  the  Michaelmas  following  paid 
the  half -quarterns  rent,  and  continued  afterwards 
to  pay  quarterly  on  the  usual  feast-days  : — Held, 
that  a  notice  to  quit  at  Michaelmas  ws^  sufficient, 
and  that  although  the  landlord  had  at  first  given 
a  notice,  expiring  within  the  half-quarter,  it 
was  not  necessarily  presumable  thence  that  the 
tenancy  was  from  year  to  year,  commencing  with 
the  hidf -quarter.  Savage  t.  Stapletan,  3  Car.  &  P. 
275. 

The  defendant  went  into  possession  of  certain 
premises  under  an  agreement  for  three  years  by 
which  he  agreed  to  pay  a  yearly  rent  of  50Z.,  such 
rent  to  commence  as  ^m  May  9,  1891,  and  the 
first  half -quarter  was  to  become  due  and  payable 
on  June  24,  and  after  that  on  the  usual  quarter- 
days.  At  the  end  of  the  three  years  he  stayed 
on,  and  continued  to  pay  the  rent  quarterly  as 
before.  On  September  28,  1896,  notice  to  quit 
was  served  on  nim  for  March  25, 1897  : — Held, 
that  the  notice  to  quit  was  bad,  as  the  tenancy 
did  not  commence  on  March  25.  Simmont  v. 
Underwood^  76  L.  T.  777. 

Where  A.  agreed  to  let  B.  premises  for  three 
years  from  Michaelmas,  1845,  with  a  power  for 
B.,  six  months  previous  to  the  end  of  the  term 
of  three  years,  by  a  notice  to  that  effect,  to  renew 
the  tenancy  for  a  further  term  of  three  years, 
and  B.  entered  and  paid  rent,  and  gave  notice 
of  his  desire  to  renew,  but  no  further  lease  was 
f]:rant6d : — Held,  that  a  tenancy  from  year  to 
year  was  granted,  determinable  during  the  three 
years  by  a  notice  to  quit,  but  expiring  at  the 
end  of  that  period  by  effluxion  of  time,  when  A. 
might  recover  ia  ejectment  without  giving  any 
notice  to  quit.  Dife  d.  DerenUh  v.  Moffat^  15 
Q.  B.  257  ;  19  L.  J.,  Q.  B.  438  ;  14  Jur.  935. 

By  a  written  agreement  the  tenancy  was  to  be 
*^from  year  to  year  from  Michaelmas  next,  at  the 
yearly  sum  of  35/.,  payable  half-yearly,  at  Lady- 
day  and  Michaelmas,  except  the  last  half-year, 
which  portion  of  the  rent  shall  be  paid  on  or 
before  the  1st  of  August  in  that  year,  the  tenant 
to  dress  the  lands  in  the  due  course  of  husbandry, 
and  to  allow  the  landlord  or  incoming  tenant  in 
the  last  year  to  enter  on  the  1st  of  May  to  make 
fallows,  the  tenant  to  be  allowed  the  use  of 
bams  for  stacking  and  threshing  the  crops  of 
the  last  year,  until  the  1st  of  May  after  the 
tenancy  ** : — Held,  that  the  agreement  did  not 
create  a  tenancy  for  more  than  a  year,  and  that 
notice  to  quit  might  be  given,  expiring  at  the 
end  of  the  first  year.  Doe  d.  IHunter  v.  JV^rn^, 
10  Q.  B.  473  ;  16  L.  J.,  Q.  B.  303 ;  11  Jur.  308. 

On  20th  May,  1824,  A.  agreed  to  let  to  B.  cer- 
tain rooms.  B.  agreed  to  pay  61 Z.  a  year  as  rent, 
by  quarterly  payments,  and  it  was  stipulated 
that  the  tenancy  should  be  determinable  on  three 
months*  notice  on  either  side.  On  20th  August, 
B.  served  A.  with  a  written  notice  to  quit  on 
20th  November.  Two  months  after  the  expira- 
tion of  the  notice,  B.  agreed  to  give  up  the  keys, 
but  soon  after  refused  on  the  ground  that  the 
notice  was  bad : — Held,  first,  that  the  agreement 
created  a  tenancy  for  a  year  certain,  and  that, 
therefore,  the  notice  ought  to  have  ended  with 
the  current  year,  unless  -there  was  a  custom  to 


Hotiee  pnrfuuit  to  ProTiio  referringto  Part 
— Bisrht  to  BoooTer  PoiMtiioB  of  the  wholo.]— 
The  lessor  may,  under  a  proviso  in  a  lease 
empowering  him  "  upon  three  months'  notice  of 
his  intention  to  resume  for  building  purposes  any 
portion  of  the  demised  premises  .  .  .  to  enter  into 
such  possession,"  resume  possession  of  the  entire 
premises.    Kennedy  v.  Liddy,  15  W.  B.  431. 

The  fact  that  the  sum  per  acre  to  be  allowed 
as  rebate  of  rent  in  such  case  exceeds  the  rent 
per  acre  originally  reserved,  will  not  be  con- 
sidered as  evidence  of  a  contrary  intention.    lb. 

Actual  re-entry  is  not  necessary  under  such  a 
proviso,  as  the  tenancy  is  determined  by  the 
notice.    Ih. 

]>6feription  of  Premiioi.] — A  misdescription 
of  the  premises  is  not  fatal,  if  they  are  otherwise 
sufficiently  designated,  so  that  the  party  to  whom 
the  notice  has  fen  given  has  not  been  misled. 
Doe  d.  Cbx  v.  Boe,  4  Esp.  185  ;  6  B.  R.  860. 

Where  a  house,  lands,  and  tithes  are  held 
under  a  parol  demise  at  a  joint  rent,  a  notice  to 
quit  "  the  houses,  lands,  and  premises,  with  the 
appurtenances,"  includes  the  tithes,  and  is  suffi- 
cient to  put  an  end  to  the  tenancy.  Doed. 
Morgan  v.  Chnreh^  3  Camp.  71. 

In  ejectment  to  recover  a  farm  at  H.,  the 
notice  to  quit  described  the  premises  to  be  at 
D.,  which  was  a  distinct  parish  ;  but  as  it  did 
not  appear  that  the  tenant  was  misled  by  the 
notice : — Held,  that  it  was  sufficient.  Doe  d. 
Armstrong  v.  WilUnsonj  4  P.  &  D.  323 ;  12  A.  &  E. 
743  ;  1  Am.  &  H.  39. 

Additional  Clanie  in— Ineroafe  of  Bant.]— 
The  defendant  was  tenant  to  the  plaintiff  from 
year  to  year  of  a  shop  and  premises  ;  the  plaintiff 
gave  the  defendant  a  written  notice  to  quit,  which 
contained  the  following  clause :  "  And  I  hereby 
further  give  you  notice  that  should  you  retain 
possession  of  the  premises  after  the  day  before 
mentioned  the  annual  rental  of  the  premises  now 
held  by  you  from  me  wiU  be  160i.,  payable 
quarterly,  in  advance  ** : — Held,  that  the  notice 
to  quit  being  otherwise  sufficient,  it  was  not 
rendered  invalid  by  the  additional  clause. 
Alieam  v.  Bellman,  48  L.  J.,  Ex.  681  ;  4  Ex.  D. 
201  ;  40  L.  T.  711  ;  27  W.  R.  928— C.  A. 


f.  Bxpiration  of. 
i.  In  Ordinary  Cases, 

Generally.] — In  the  case  of  a  tenancy  from 
year  to  year,  there  must  be  a  half-year's  notice 
to  quit,  ending  at  the  expiration  of  the  year. 
Right  d.  Flower  v.  Darby,  1  Term  Rep.  159  ;  1 
R.R.  169.  And.^%  Doe  duPuddicomhey.  Harris, 
1  Term  Rep.  161,  n. 

If  premises  are  taken  *^  for  twelve  months  cer- 
tain, and  six  months*  notice  to  quit  afterwards,*' 
the  tenancy  may  be  determined  by  a  six  months* 
notice  to  quit,  expiring  at  the  end  of  the  first 
year.    Thow2}»on  v.  Maherly,  2  Camp.  573. 

Where  premises  are  let  from  year  to  year  upon 
an  agreement  that  either  party  may  determine 
the  tenancy  by  a  quarter's  notice,  the  notice 
must  expire  at  the  period  of  the  year  when  the 
tenancy  commenced.  Doe  d.  Pitclier  v.  Donovan, 
1  Taunt.  555  ;  2  Camp.  78. 
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lease,  And  looking  at  the  whole  contract  and  the 
surrounding  circumstances,  the  lessees  were 
entitled  to  determine  the  tenancy  at  any  time 
by  six  months*  notice,  expiring  six  months  after 
the  delivery  of  the  notice,  without  regard  to 
the  time  of  the  commencement  of  the  tenancy. 
Bridget  v.  PotU,  17  0.  B.  (N.8.)  314  ;  33  L.  J., 
C.  P.  338  ;  10  Jut.  (H.S.)  1049  ;  11  L.  T.  873. 


the  contrary,  and,  secondly,  that  B.  agreeing  to 
give  up  the  keys  was  no  acquiescence  in  the 
notice.    Brown  v.  BurtinsJuiw,  7  D.  &  B.  603. 

Demise  for  one  year  and  six  months  certain 
from  August  18th,  at  a  rent  payable  at  the  usual 
quarter-djEtys ;  three  calendar  months'  notice  to 
be  given  on  either  side  before  determination  of 
the  tenancy.  The  tenant  continued  to  occupy 
beyond  the  year  and  six  months : — Held,  that  a 
three  months*  notice  to  quit,  expiring  on  13th 
August,  was  proper,  and  not  a  notice  expiring 
At  9ie  end  of  a  year  from  the  termination  of  the 
year  and  six  months.  Boe  d.  Robinson  v.  Bohell, 
1  Q.  B.  806  ;  10  L.  J.,  Q.  B.  242. 

Premises  were  let  from  19th  April,  1841,  at  the 
yearly  rent  of  42/.,  payable  quarterly,  the  first 
payment  of  71,  ISt.  6a.  to  be  made  on  24th  June, 
1841,  being  the  proportion  down  to  that  date; 
the  tenant  to  hold  and  enjoy  at  that  rent  until 
one  of  the  parties  should  give  the  other  six 
calendar  months*  notice  to  quit ;  the  tenant  to 
leave  the  premises  in  as  good  a  condition  aa  at 
the  date  of  the  agreement : — ^Hdd,  that  notice 
might  be  given  to  quit  at  the  expiration  of  any 
six  months  after  24th  June,  and  that  a  notice  on 
24th  June  for  25th  December,  1841,  was  good. 
Boe  d.  JRnff  v.  Grafton,  18  Q.  B.  496  ;  21  L.  J., 
Q.  B.  276  ;  16  Jur.  833. 

A  person  entered  as  tenant  under  a  written 
agreement  on  the  7th  of  May,  18&0,  but  paid  no 
rent : — Held,  that  a  six  months*  notice  to  quit, 
expiring  on  the  7th  of  Mi^,  1851,  was  a  good 
notice.  Boed^O^mwall  v.  MaUhetot,  11  C.  B.  675. 

An  agreement  to  give  six  months*  notice  to 
quit  means,  prlm&  f^ie,  six  lunar  months,  and 
cannot  be  explained  to  mean  calendar  months  by 
evidence  of  the  usage  of  a  particular  estate. 
Bogers  v.  Bull  Book  Co,,  34  L.  J.,  Ch.  165  ;  11 
L.  T.  42  ;  12  W.  B.  1101. 

A.  held  premises  of  B.  as  tenant  for  a  year,  and 
so  on  from  year  to  year,  so  long  as  C.  should  live, 
the  tenancy  commencing  at  Christmas,  after  the 
death  of  A.  (C.  being  alK>  dead).  A.*s  widow,  by 
agreement  with  the  landlord,  continued  to  occupy 
the  premises  at  the  same  rent,  nothing  being 
said  about  the  commencement  of  her  tenancy : — 
Held,  that  there  was  evidence  enough  to  warrant 
the  jury  in  assuming  that  the  widow's  tenancy 
was  a  mere  continuation  of  the  original  tenancy 
of  A.,  and  therefore  properly  determined  by  a 
notice  to  expire  at  Christmas.  Humphreys  v. 
Franks,  18  C.  B.  323. 

W.  agreed  to  let  to  H.  a  house  quarterly,  at  a 
yearly  rent,  to  be  paid  quarterly ;  a  quarter's 
notice  to  be  given  on  either  side.  H.  occupied 
for  more  than  a  year : — Held,  that  the  agreement 
shewed  that,  though  a  notice  might  have  been 
given  to  quit  within  the  year,  both  parties 
intended  the  tenancy  to  endure  for  more  than  a 
year,  and,  therefore,  such  tenancy  having  in  fact 
lasted  a  year,  it  was  a  yearly  hiring  conferring  a 
settlement.  Hastings  Union  v.  St,  Jameses, 
Clerhenwell,  6  B.  &  S.  914 ;  35  L.  J.,  M.  C.  65  ; 
L.  R.  1  Q.  B.  38 ;  11  Jur.  (N.8.)  977 ;  13  L.  T. 
362  ;  14  W.  R.  175. 

ITnder-mining  Lease.] — ^An  agreement  for  a 
mining  lease  containea  the  following  clause : 
The  lessees  to  be  at  liberty  at  any  time  hereafter 
to  determine  this  agreement,  or  the  lease  agreed 
to  be  granted,  and  to  abandon  the  ironworks  on 
giving  to  the  lessor  six  months*  notice  in  writing 
of  their  intention  so  to  do.  The  lessees  entered 
and  paid  rent  under  the  agreement,  but  no  lease 
was  executed  : — Held,  that  this  being  a  mining 


Under  Void  Agreement  fm  a  Leate.] — A 
tenant  held  premises  under  a  void  agreement  for 
a  term  of  five  years  and  a  half  from  Michaelmas, 
1823  ;  before  the  expiration  of  the  five  years  and 
a  half,  the  parties  entered  into  a  negotiation  for 
a  future  lease  for  seven,  fourteen,  or  twenty-one 
years,  at  an  increased  rent,  in  consideration  of 
the  landlord  laying  out  money  in  improvements  : 
no  lease  was  ever  executed,  but  the  tenant  con- 
tinued in  the  occupation  of  the  premises,  paying 
the  increased  rent  from  Michaelmas,  1828,  down 
to  1835  : — Held,  that  a  notice  given  at  Lady-day, 
to  quit  at  Michaelmas,  the  period  at  which  the 
tenancy  originally  commenced,  was  valid.  Berrey 
V.  Lindley,  4  Scott  (n.b.)  61  ;  3  Man.  k  G.  498  ; 
11  L.  J.,  C.  P.  27  ;  5  Jur.  1061. 

Under  Yold  Lease.] — If  a  landlord  leases  for 
seven  years  by  parol,  and  agrees  that  the  tenant 
shall  enter  at  Lady-day  and  quit  at  Candlemas, 
though  the  lease  is  void  by  the  Statute  of  Frauds 
as  to  the  duration  of  the  term,  the  tenant  holds 
under  the  terms  of  the  lease  in  other  respects  ; 
and  therefore  the  landlord  can  only  put  an  end 
to  the  tenancy  at  Candlemas.  Boe  a,  Rigge  v. 
Bdl,  5  Term  Rep.  471 ;  2  R.  R.  642. 

Where  a  remainderman  creates  a  new  tenancy 
with  a  tenant  in  possession  under  a  void  lease 
granted  by  a  tenant  for  life,  and  receives  rent  on 
the  days  of  payment  mentioned  in  the  lease,  a 
notice  to  quit  must  expire  on  the  day  of  entry 
under  the  original  demise.  Roe  d,  Jordan  v. 
Ward,  1  H.  BL  97 ;  2  R.  R.  728.  S.  P.,  Boe  d. 
Collins  V.  Welter,  7  Term  Rep.  478  ;  4  R.  R.  496. 

Holding  over  after.]— When  a  person,  who 
held  as  tenant  from  year  to  year,  has  been  per- 
mitted to  remain  undisturbed  in  possession  after 
the  expiration  of  a  notice  to  quit,  the  question 
whether  there  is  a  subsisting  tenancy  from  year 
to  year  is  one  of  fact  for  a  juiy.  Vanoe  y,  Vance, 
Ir.  R.  5  C.  L.  363. 

Custom  to  oontlaiio  in  Pofiosslon.] — A  tenant 
from  year  to  year  of  a  stone  quarry  in  Yorkshire 
received  from  his  landlord  six  months'  notice  to 
quit.  The  tenant  claimed  the  right,  under  an 
alleged  custom  of  the  district,  to  be  allowed  to 
continue  in  possession  a  reasonable  time  after  the 
expiration  of  the  notice,  to  enable  him  to  get  the 
stone  which  he  had  "  bared."  At  the  expiration 
of  the  notice,  the  landlord  brought  ejectment 
against  the  tenant,  who  thereupon  filed  a  bill  to 
restrain  the  action,  and  setting  up  the  custom  as 
against  the  landlord  : — Held,  that  the  evidence 
failed  to  prove  the  existence  of  the  custom  as 
alleged;  and  that,  even  if  it  had  existed,  the 

Eloper  remedy  of  the  tenant  would  have  been  at 
iw.     Vint  V.  Constable,  25  L.  T.  324. 


ii.  Bifferent  Times  of  Entry, 

Whioh  if  prinoipal  Subjoet  of  Holding.]— 
Where  a  house  and  land  are  let  together  to  be 
entered  upon  at  different  times,  and  it  does  not 
appear  from  the  .terms  of  the  demise  from  what 


991        LANDLOKD  AND  TENANT— T^minafion  of  the  Contract.       992 

and  pastures  from  Maj-day,  and  the  rent  wa» 
payaole  at  Michaelmas  and  Lady-daj,  a  notioe 
to  quit  given  six  months  from  Lady-daj,  but  not 
six  months  before  Candlemas,  was  insufficient. 

Doe  d.  Grey  J)e  WUton  (^Lord)  y. ,  2  East, 

384. 

But  where,  under  an  agreement  bj  a  tenant 
of  a  farm  *'  to  enter  on  the  tillage  land  at  Candle- 
mas,  and  on  the  bouse  and  all  other  the  premises 
at  Lady-daj  following,  and  that  when  he  left 
the  farm  he  should  quit  the  farm  according  to 
the  times  of  entry  as  aforesaid^"  and  the  rent 
was  reserved  half-yearly  at  Michaelmas  and 
Lady-day : — Held,  that  a  notice  to  quit  delivered 
half  a  year  before  Lady-day,  but  less  than  half  a 
year  before  Candlemas,  was  good;  the  taking 
being  in  substance  from  Lady-^y,  with  a  privi- 
lege for  the  incoming  tenant  to  enter  on  the 
arable  land  at  Candlemas  for  the  sake  of  plough- 
ing, &c.  Doe  d.  Strickland  v.  Spenee,  6  East, 
120  ;  2  Smith,  255 ;  8  K.  R.  422. 

So,  an  agreement  to  take  a  farm,  the  arable 
land  from  Old  Candlemas,  the  pasture  from  Old 
Lady-day,  and  the  meadow  from  Old  May-day, 
paying  rent  half-yearly  at  Old  Michaelmas  and 
Lady-day,  is  substantially  a  taking  of  the  whole 
from  Old  Lady-day,  and  a  notice  to  quit  delivered 
before  Old  Michaelmas  is  sufficient  to  determine 
the  tenancy.  Doe  d.  Daggett  v.  Snowden,  2 
W.  BL  1224. 


time  the  whole  is  to  be  taken  as  let  together :  it 
is  a  question  of  t&ct  for  the  jury  which  is  the 
principal  and  which  the  accessorial  subject  of 
demise,  in  order  for  the  judge  to  decide  whether 
the  notice  to  quit  the  whole  was  given  in  time. 
Doe  d.  Beapy  v.  Howard,  11  East,  498  ;  11  R.  R. 
255. 

A  tenant  held  a  house  and  land  from  year  to 
year,  the  land  from  the  2nd  February,  and  the 
house  from  Ist  May.  On  1st  August^  1842,  a 
notice  to  quit  the  whole  on  the  2nd  February 
next  was  served  on  the  tenant : — Held,  a  good 
notice  to  determine  the  tenancy  on  2nd  February. 
Doe  d.  Davenport  v.  Rhodes,  11  M.  &  W.  602  ;  1 
D.  &  L.  293  ;  12  L.  J.,  Ex.  382. 

Under  an  agreement  of  demise,  dated  in 
January,  of  a  dwelling-house,  and  other  build- 
ings for  the  purpose  of  carrying  on  a  manufac- 
ture, together  with  certain  meadow,  pasture,  and 
bleaching  grounds,  watercourses,  &c.  for  a  term 
of  twenty-five  years,  to  commence  as  to  the 
meadow  gpround  from  the  25th  of  December  last ; 
as  to  the  pasture,  from  the  25th  of  March  next ; 
and  as  to  the  housing,  miUs,  and  all  the  rest  of 
the  premises,  from  the  1st  of  May ;  reserving  the 
first  year's  rent  on  the  day  of  Pentecost,  and  the 
other  half-year's  rent  at  Martinmas : — Held,  that 
the  substantial  subject  of  demise  being  the  house 
and  buildings  for  the  purpose  of  the  manufacture, 
which  were  to  be  entered  on  the  1st  of  May,  that 
was  the  substantial  time  of  entry  to  which  a 
notice  to  quit  ought  to  refer,  and  not  to  the 
25th  of  December,  when  the  incoming  tenant  had 
liberty  of  entering  on  the  meadow,  which  was 
merely  accessory  to  the  other  and  principal  sub- 
ject of  the  demise  ;  and  consequently  that  a  notice 
to  quit  served  on  the  28th  of  September  (which 
would  have  been  sufficient  with  reference  even 
to  the  25th  of  March,  the  day  of  entry  on  the 
pasture  ground,  the  29th  of  September  being 
the  correspondent  half-yearly  day  of  holding  to 
the  25th  of  March),  to  quit  at  the  expiration  of 
the  current  year  of  holding,  was  sufficient.  Doe 
d.  Bradford  (^Lord)  v.  WatkifU,  7  East,  561  ;  3 
Smith,  517  ;  8  R.  R.  670. 

Land  and  buildings  were  held  by  a  yearly 
tenant,  the  land  from  2nd  February  to  2nd 
February,  the  buildings  from  1st  May  to  1st  May. 
The  landlord,  on  22nd  October,  1833,  served  the 
tenant  with  a  notice  to  quit  the  land  and  build- 
ings at  the  expiration  of  half  a  year  from  the 
delivery  of  this  notice,  or  at  such  other  time  or 
times  as  your  present  year's  holding  of  or  in 
the  said  premises,  or  any  part  or  parts  thereof 
respectively,  shall  expire,  after  the  expiration  of 
half  a  year  from  the  delivery  of  this  notice"  : — 
Held,  that,  as  to  the  lands,  the  notice  was  to  be 
considered  a  notice  to  quit  on  2nd  February, 
1835,  and  that  the  landlord  might  recover  both 
land  and  buildings  after  that  (&y  in  ejectment. 
Doe  d.  Williams  v.  Smith,  5  A.  &  E.  350 ;  6 
N.  &  M.  829  ;  2  H.  &  W.  176  ;   5  L.  J.,  K.B.  216. 

A  tenant  held  a  house  and  land  from  year  to 
year,  the  land  from  2nd  February,  the  house,  &c. 
from  the  Ist  May.  On  the  16th  February,  1838, 
a  notice  to  quit  was  served  on  him,  requiring 
him  to  quit  and  deliver  up  the  farm  at  the  end 
of  his  present  year's  holding : — Held,  that  this 
was  a  good  notice  to  determine  the  tenancy  of 
1839 ;  it  not  being  shewn,  on  the  part  of  the 
tenant,  that  the  land  was  not  the  principal  sub- 
ject of  the  holding.  Doe  d.  Kiridersley  v.  JSughes, 
7  M.  &  W.  139  ;  10  L.  J.,  Ex.  185. 

Where  a  tenant  held  a  farm,  as  to  the  arable 
lands  from  Candlemas,  and  as  to  the  buildings 


ff*  Saryloo* 

With  whom  Left— Wife.]— If  a  notice  to  quit 
is  served  on  the  tenant's  wife  at  the  house, 
accompanied  by  a  statement,  that  the  paper 
delivered  is  "a  notice  of  discharge,"  it  is  sufficient. 
SmUh  V.  Clark,  9  D.  P.  C.  202  ;  1  W.  P.  C.  44. 
S.  P.,  Pulteney  v.  SheUon,  5  Yes.  261,  n. 

Widow.] — ^A  tenant  from  year  to  year 

died  intestate,  and,  no  administration  being  taken 
out,  his  widow  continued  in  possession  and  paid 
the  rent ;  the  landlord  served  a  notice  to  quit  on 
her,  and,  on  its  expiration,  he,  with  her  assent,, 
entered  into  an  agreement  with  anew  tenant  for 
letting  the  premises,  in  pursuance  of  which  tho 
new  tenant  entered  and  paid  rent ;  subsequently 
a  son  of  the  deceased  tenant  took  out  administra- 
tion to  him,  and  brought  an  ejectment  a» 
administrator  to  recover  possession  : — Held,  that 
the  service  of  the  notice  to  quit  on  the  widow, 
the  person  in  possession,  was  sufficient,  in  the 
absence  of  a  legal  personal  representative  of  the 
deceased  tenant,  to  determine  the  tenancy  which 
had  been  in  him,  and  was  effectual  for  such 
determination  even  as  against  the  legal  personal 
representative  subsequently  raised,  and  that 
therefore  the  plaintiff  was  not  entitled  to  recover 
possession.  Suoeeny  v.  Sweeny,  Jr.  R.  10  C.  L. 
375. 

Daughter.]  —A.  was  tenant  to  the  plaintiff 

from  year  to  year.  Age  had  made  him  imbecile 
and  unable  to  manage  his  farm  or  any  business, 
but  his  sons  and  daughter  jointly  transacted  all 
his  affairs.  A  notice  to  quit  was  delivered  to  tiie 
daughter  at  A.'s  house  upon  the  farm,  but  she 
was  not  told  what  it  was,  nor  that  it  was  for  A., 
nor  to  deliver  it  to  him.  After  the  notice  had 
lain  in  the  house  for  some  time  the  daughter 
burned  it.  The  sons  knew  of  the  service  of  the 
notice.  The  jury  found  that  it  never  reachea 
A.'s  hands,  and  that  the  fact  of  its  receipt  by 
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Offloen  of  Corporation.]— An  ejectment 

against  the  plaintifb  pro  tempore  of  a  corpora- 
tion, cannot  be  maintained  by  proving  payment 
of  rent  for  the  premises,  by  the  anniud  prede- 
cessors of  the  defendants,  in  the  same  office  for 
several  years  before,  and  service  of  the  notice  to 
qnit  on  the  defendants,  the  existing  bailifb ;  for 
the  payment  of  such  rent  by  the  InilifEs  in  suc- 
cession is  merely  evidence  of  a  tenancy  in  the 
corporation.  But,  at  any  rate,  such  tenancy 
may  be  determined  by  a  notice  to  the  corporation 
to  quit,  served  on  its  officers.  Doe  d.  Oarliile 
(^EarV)  V.  Woodmany  8  East,  227;  9  B.  B. 
422. 


the  daughter  had  not  been  made  known  to  him. 
At  the  trial  the  judge  held  that  the  service 
of  the  notice  was  sufficient : — ^Held,  that  the 
delivery  to  the  daughter  constituted  legal  service 
on  A.  Tebnkam  v.  NtehoUon,  L.  B.  5  H.  L.  661 ; 
Ir.  B.  6  G.  L.  188. 

T.  lived  in  a  house  whero  his  two  sons  and 
his  daughter  also  resided.  T.  was  imbecile. 
The  house  was  managed  by  his  daughter,  the 
farming  business  by  his  two  sons.  A  notice  to 
quit,  addressed  to  the  faUier,  was  served  at  the 
house  by  delivery  to  the  daughter.  She  put  it  on 
the  dresser  in  the  kitchen,  and  afterwaixis  burnt 
it.  One  of  the  sons  knew  of  its  existence,  but 
was  not  shewn  to  have  known  its  exact  terms, 
though  he  was  aware  of  its  nature : — Held,  that 
this  was  a  service  sufficient  to  entitle  the  landlord 
to  maintain  ejectment  against  the  father.  Liddy 
V.  Kennedy,  L.  B.  5  H.  L.  134  ;  20  W.  B.  150. 

Bonraat.] — The  mere  leaving  of  a  notice 

to  quit  at  the  tenant's  house  with  a  servant, 
without  further  proof  of  its  having  been  explained 
to  the  servant,  or  that  it  came  to  the  tenant's 
hands,  is  not  sufficient.  Doe  d.  Duron  v.  iMeat, 
6  Esp.  153 ;  8  B.  B.  842. 

Delivery  of  a  notice  to  quit  to  the  servant  is 
sufficient,  though  the  tenant  might  not  have 
been  informed  of  it  till  within  the  half-year  after 
its  expiration,  especially  as  the  servant  might 
have  been  called,  but  was  not.  Doe  d.  Heville 
V.  Dunbar,  M.  &  M.  10. 

A  notice  to  quit  served  upon  Thomas  Mitchell, 
the  servant  of  John  Mitchell,  instead  of  upon 
John  Mitchell,  although  the  latter  afterwards 
acknowledged  having  seen  the  notice,  and  referred 
to  the  mistoke,  is  not  sufficient.  Dooy.  MUehell, 
1  Jur.  796. 

The  service  of  a  notice  to  quit  made  at  the 
house  of  the  tenant  upon  a  person  whose  duty  it 
would  be  to  deliver  the  notice  to  the  tenant,  is 
sufficient  to  sustain  ejectment,  although  in  fact 
the  notice  was  never  delivered  to  the  tenant. 
Tanham  v.  Nicholson,  L.  B.  6  H.  L.  561  ;  Ir.  B.  6 
C.  L.  188. 

The  presumption  in  such  a  case  is  that  it  did 
reach  the  tenant  himself.    Ih. 

In  such  a  case  the  question  is  not  whether  the 
servant  performed  his  duty  in  delivering  it  to 
Ms  master,  but  whether  the  servant  was  to  be 
considered  as  the  agent  of  the  master  to  receive 
the  notice.  If  he  was,  the  service  of  the  notice 
will  effectually  bind  the  master.    lb. 

The  fact  wat  the  agent  who  received  the 
notice  destroyed  it  would  liberate  entirely  the 

Eerson  who  delivered  the  notice,  but  would  not 
berate  the  person  whose  agent  had  received 
and  destroyed  it.    lb. 

When  there  has  been  service  of  notice  to  quit 
left  at  the  tenant's  house  wiUi  a  servant  of  the 
tenant,  such  a  fact  is  more  than  presmnptive 
evidence  of  a  service  on  the  tenant.  The  £md- 
lord's  right  would  otherwise  be  controlled  by 
something  to  which  the  landlord  was  an  utt^ 
stranger.    lb. 

But  even  if  only  presumptive  evidence  of  the 
service  be  adduced,  the  evidence  to  rebut  it  must 
be  proof  of  the  fact  that  the  notice  did  not  come 
to  the  knowledge  of  the  tenant  at  alL    lb. 

Service  of  notice  upon  a  servant  living  at  the 
house  of  one  of  several  lessees,  the  servant  **  pro- 
mising to  give  it  to  him  on  his  return  home  in  a 
few  days,"  was  good  service  upon  that  lessee. 
lAddy  V.  Xennedy,  L.  B.  5  H.  L.  134 ;  20  W.  B. 
160. 

VOL.  vni. 


Tenant  not  to  be  found — Delivery  at 

Premises.] — A  lease  of  premises  for  twenty-one 
years  contained  a  proviso  that  it  should  be  lawful 
for  the  landlord  or  his  assigns  to  put  an  end  to 
the  demise  at  the  end  of  the  first  fourteen  years 
by  delivering  to  the  tenant  or  his  assigns  six 
calendar  months'  previous  notice  in  writing  of  his 
intention  to  do  so.  In  an  action  by  the  assignee 
of  the  reversion  to  recover  possession  of  the 
premises  on  the  ground  that  the  demise  had  been 
duly  determined  by  notice  under  the  proviso,  it 
appeared  that  the  lessee  had  disappeared  some 
years  previously,  after  having  mortgaged  the 
premises  by  way  of  under-lease,  that  his  address 
could  not  be  found,  and  that  written  notice  to 
determine  the  tenancy  directed  to  him  had  been 
sent  to  his  last  known  address,  and  had  also  been 
delivered' to  the  mortgagee  and  to  the  occupier  of 
the  premises : — Held,  tl^t  the  action  could  not 
be  maintained,  as  there  had  been  no  service  of 
the  notice  on  the  lessee,  and  as  he  had  not 
assigned  the  premises  no  other  service  would 
satisfy  the  terms  of  the  proviso.  Hogg  v.  Brookt, 
15  Q.  B.  D.  266 ;  50  J.  P.  118— C.  A. 

When— On  Sunday.]— A  notice  to  quit  is  good, 
though  given  on  Sunday.  Sangder  v.  Nby,  16 
L.  T.  157. 

4'ootment  pending.] — ^A  notice  to  quit 

was  served  during  the  pendency  of  an  ejectment 
for  nonpayment  of  rent,  in  which  judgment  was 
subsequently  entered  and  an  habere  executed  ; 
an  order  for  restitution  having  been  afterwards 
obtained  by  the  tenant,  an  ejectment  on  the 
title  was  then  brought,  founded  upon  the  notice  to 
quit : — ^Held,  that  the  notice  to  quit  was  not 
effectual  to  determine  the  tenancy.  Mall  v. 
Managan,  Ir.  B.  11  C.  L.  470. 

Evidenee  at  to«] — ^A  notice  to  quit  is  suffi- 
ciently served  upon  a  tenant  if  it  can  be  shewn 
that  it  came  to  his  hands  before  the  six  months 
previously  to  the  expiration  of  his  year  of  holding, 
though  the  notice  had  been  served  only  by  having 
been  put  under  the  door  of  the  tenant's  house. 
Al/ord  V.  VieJutry,  Car.  &  M.  280. 

The  regular  service  of  a  notice  to  quit  held  to 
have  b^n  properly  inferred  from  the  ciroum- 
stance  of  the  tenant's  speaking  about  **  the  notice 
to  quit  which  he  had  received,"  and  engaging  a 
valuer  to  value  his  rights  as  an  outgoing  tenant. 
Doe  d.  Simpson  v.  Sail,  6  Man.  &  G.  796. 

Where  the  tenant  of  an  estate  holden  by  the 
year  has  a  dwelling-house  at  another  place,  the 
delivery  of  a  notice  to  quit  to  his  servant  at  the 
dwelling-house  is  strong  presimiptive  evidence 
that  the  master  receiv«l  the  notice.  Jones  d. 
Griffiths  V.  Marsh,  4  Term  Bep.  464 ;  2  B.  B. 
441. 
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li.  Waiver  ot, 

AoMptinc^  or  Digtraining  for  Bo&t.] — If  a 
landloid  receives  rent  accrued  dae  after  the 
expiration  of  a  notice  to  quit,  it  is  a  waiver  of 
that  notice.  Ooodright  d.  Charter  v.  Curdwent^ 
6  Term  Bep.  219 ;  3  B.  B.  161. 

So  if  he  distrains  for  such  rent.  Zouoh  d. 
Ward  V.  WiUingale,  1  H.  BL  311 ;  2  B.  B.  770. 
See  Jenner  v.  Cleggf  1  M.  &  Bob.  218* 

But  the  mere  acceptance  of  rent  by  a  landlord, 
for  occupation  subsequently  to  the  time  when  the 
tenant  ought  to  have  quitted  according  to  the 
notice  given  him  for  that  purpose,  is  not  of  itself 
a  waiver  on  the  part  of  the  landlord  of  such 
notice,  but  matter  of  evidence  only,  to  be  left  to 
the  jury  under  the  circumstances  of  the  case. 
Doe  d.  Cheney  v.  Batten,  Oowp.  243 ;  9  East, 
314,  n. ;  9  B.  k  570,  n. 

The  receipt  by  an  authorised  agent  of  rent  due 
at  Michaelmas,  is  primft  facie  a  waiver  of  a  notice 
to  quit  at  MidJsummer.  Doe  d.  Ash  v.  Calvert^ 
2  Camp.  387;  11  B.  B.  745. 

But  where  rent  is  nsuaUy  paid  to  a  banker,  if 
the  banker,  without  any  special  authority, 
receives  rent  accruing  after  the  expiration  of  a 
notice  to  quit,  the  notice  is  not  thereby  waived. 
Zb. 

The  demand  and  acceptance  of  rent  due  sub- 
sequent to  a  notice  to  determine  a  tenancy  of 
chattels  is  a  waiver  of  the  notice.  Xeith,  Protose 
^  Co.  V.  National  Telepltone  Co.,  63  L.  J.,  Ch. 
373  ;  [1894]  2  Ch.  147  ;  8  B.  776  ;  70  L.  T.  276 ; 
42  W.  B.  380  ;  58  J.  P.  673. 

Hew  Term  on  Szpiration.]— Semble,  where  a 
term  in  chattels  has  expired  and  rent  has  been 
subsequently  accepted,  a  tenancy  from  year  to 
year  is  created,  and  the  tenant  is  entitled  to  six 
months*  notice  to  determine  the  tenancy  what- 
ever may  have  been  the  length  of  notice  required 
during  tiie  continuance  of  the  original  tenancy. 
Ih. 

Demanding  Bent.]  —  Though  payment  and 
acceptance  of  rent  accruing  after  the  expiration 
of  a  notice  to  quit  amount  to  a  waiver  of  the 
notice,  a  demand  of  such  rent  does  not  necessarily 
operate  as  a  waiver ;  and  it  is  a  question  for  the 
jury,  and  not  for  the  court,  whether,  under  the 
circumstances  of  the  case,  the  notice  has  been 
waived.  Blyth  v.  Demett,  13  C.  B.  178 ;  22 
L.  J.,  C.  P.  79. 

Aeoepting  Hew  Tenant.] — ^If,  at  the  end  of  a 
year,  when  the  tenancy  is  irom  year  to  year,  the 
landlord  accepts  another  person  as  tenant  in  the 
room  of  the  former  tenant,  without  any  surrender 
in  writing,  such  acceptance  will  be  a  dispensation 
of  any  notice  to  quit.  Sparrow  t.  Matokeay  2 
Bsp.  505. 

Second  Votloe.] — ^A  landlord  gave  a  notice  to 
quit  different  parts  of  a  farm  at  different  times, 
which  the  tenant  neglected  to  do  in  part,  in 
consequence  of  which  the  landlord  commenced 
an  ejectment;  and  before  the  last  period 
mentioned  in  the  notice  was  expired,  the  land- 
lord, fearing  that  the  witness,  by  whom  he  was 
to  prove  the  notice,  would  die,  gave  another 
notice  to  quit  at  the  respective  times  in  the 
foUowing  year,  but  continued  to  proceed  with 
his  ejectment : — Held,  the  second  notice  was  no 
waiver  of  the  first.  Doe  d.  William$  v.  Sumphreys. 
2  East,  237. 


And  a  second  notice,  delivered  to  a  tenant 
after  the  expiration  of  a  former  notice,  to  quit 
on  a  subsequent  day,  or  to  pay  doul:de  rent,  is  no 
waiver  of  such  first  notice  or  of  the  double  rent 
which  has  accrued  under  it.  Menenger  v.  Arwrn- 
strong,  1  Term  Be^.  53 ;  1  B.  B.  148. 

If,  after  the  expiration  of  a  notice  to  quit,  the 
landlord  gives  the  tenant  a  fresh  notice,  that, 
unless  he  quits  in  fourteen  days,  he  vnll  be 
required  to  pay  double  value,  the  second  notice 
is  no  waiver  of  the  first.  Doe  d.  Dighy  v.  ^eel^ 
3  Camp.  117  ;  13  B.  B.  768. 

A  tenant  from  year  to  year,  believing  that  his 
tenancy  determined  at  Midsummer,  gave  a 
written  notice  to  quit  at  that  period,  which  the 
landlord  accepted  and  made  no  objection  to. 
The  tenant  having  afterwards  disooves^  that 
his  tenancy  expired  at  Christmas,  gave  his  land- 
lord another  notice  accordingly,  and  on  possession 
being  demanded  at  Midsummer,  refused  to  quit 
the  premises : — Held,  that  the  tenancy  was  not 
determined  by  the  notice,  inasmuch  as  it  was  not 
good  as  a  notice  to  quit,  and  could  not  operate  as 
a  surrender  by  note  in  writing  within  the  Statute 
of  Frauds,  the  first  being  to  take  effect  in  f  utnro. 
Doe  d.  Murrell  v.  Milward,  8  M.  &  W.  328  ;  1 
H.  &  H.  79 ;  7  L.  J.,  Ex.  57. 

But  a  second  notice  to  the  defendant  to  quit  at 
Michaelmas,  1811,  is  a  waiver  as  to  him  of  a 
former  notice  given  to  the  original  lessee,  from 
whom  he  claims  by  assignment,  to  quit  at 
Michaelmas,  1810.  Doe  d.  Brierly  v.  Palmer, 
16  East,  53 ;  14  B.  B.  284. 

DeteatioB  of  Key  by  Tenant] — Where  a 
tenancy  from  year  to  year  has  been  determined 
by  a  regular  notice  to  quit,  the  mere  accidental 
detention  of  the  key  by  the  tenant  (who  has 
quitted  the  premises  and  removed  his  goods),  for 
two  days  oeyond  the  expiration  of  the  term, 
does  not  amount  to  any  evidence  of  use  and 
occupation,  so  as  to  render  him  liable  for  another 
quarter.  Gray  v.  Bompas,  11  C.  B.  (nj9l)  520 ; 
5  L.  T.  841. 

ContiBnaiiee  of  Posseesioa  of  Tenant.] — ^In  an 

action  for  rent  of  coal  the  issue  being  whether 
or  not  the  defendants,  having  given  notice  to 
quit,  had  afterwards  waived  the  notice,  and 
continued  the  tenancy ;  it  was  proved  that,  after 
the  time  fixed  by  the  notice  had  expired,  they 
continued  for  two  months,  working  out  certain 
portions  of  the  coal,  which,  however,  as  they 
contended,  it  was  usual  for  a  tenant  to  take 
away  on  abandoning  such  a  work  : — Held,  that 
it  was  for  the  jury  to  decide,  on  this  issue, 
whether  or  not  the  defendants,  in  remaining  for 
the  two  months,  intended  to  waive  the  notice 
and  continue  the  tenancy.  Jonss  v.  Shears,  4 
A.  &  B.  832 ;  6  K.  A;  M.  428  ;  2  H.  A;  W.  43  ;  5 
li.  J.,  K.  B.  158. 

No  continuance  of  the  tenancy  is  necessarily 
implied,  from  the  mere  fact  of  a  tenant's 
continuing  in  possession  after  the  expiration  of  a 
notice  to  quit  given  by  such  tenant.    lb, 

A  yearly  tenancy  was  determined  in  September, 
1877,  by  notice  to  quit,  and  possession  was 
demanded  in  November,  1877  ;  but  the  former 
tenant  continued  in  possession  until  the  present 
action.  After  the  expiration  of  the  notice  to 
quit,  the  landlord  never  accepted  rent,  thou^ 
tendered.  He  told  the  former  tenant  that  he 
was  a  trespasser,  and  frequently  demanded 
possession,  but  without  success.  In  an  action  to 
recover  possession,  founded  on   the  notice  to 
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quit : — Held,  that  a  verdict  was  properly  directed 
for  the  landlord.  Ousack  v.  Farrell^  18  L.  R., 
Ir.  494.    Affirmed,  20  L.  R.,  Ir.  56— C.  A, 

Conditional  Promise  to  Be-lot.] — Where  a 
tenant  gave  his  landlord  notice  to  quit  at 
HichaelmaSf  1835,  and  subsequentlj  made  an 
ofFer  to  remain  another  year,  to  which  the  agent 
of  his  landlord  replied,  that  "  H.  (the  landlord) 
has  directed  me  to  inform  you  that  he  could  only 
coDsent  to  accept  your  offer  of  420Z.  for  the  farm 
from  Michaelmas  next  to  Michaelmas,  1836, 
subject  to  the  existing  ooTenants,  provided  I 
could  not  find  a  tenant  at  the  rent  it  appeared  to 
be  worth  by  the  1st  of  August ; "  and  the  tenant 
then  assented  to  these  terms : — Held,  that  if  the 
above  amounted  to  a  sabstantive  agreement  at 
all,  it  was  an  implied  condition  on  the  part  of 
the  tenant  to  allow  any  one  wishing  to  tiuce  the 
farm  to  go  over  the  land,  and  the  tenant  having 
refused  to  do  so,  the  agreement  fell  to  the  ground 
and  the  notice  to  quit  at  Michaelmas,  1835, 
remained  good.  Doe  d.  Hertford  (Marquii)  v. 
Hunt,  2  Gale,  102 ;  1  M.  &  W.  690;  5  L.  J.,  Ex. 
241. 

Promiie  not  to  ejoot.] — ^A  landlord  of  premises 
about  to  sell  them,  gave  his  tenant  notice  to 
quit  on  the  11th  October,  1806,  but  promised  him 
not  to  turn  him  out  unless  they  were  sold ;  and 
not  being  sold  till  February,  1807,  the  tenant 
refused  on  demand  to  deliver  up  possession  ;  and 
on  ejectment  brought,  held,  tnat  the  promise 
(which  was  performed)  was  no  waiver  of  the 
notice,  nor  operated  as  a  licence  to  be  on  the 
premises  otherwise  than  subject  to  the  landlord's 
right  of  acting  on  such  notice,  if  necessary  ;  and 
therefore,  that  the  tenant  not  having  ddivered 
up  possession  on  demand  after  a  sale,  wa^  a 
trespasser  from  the  expiration  of  the  notice  to 
quit.  Whiteaere  d.  BouU  v.  Syvwnds,  10  East, 
13 ;  10  R.  R.  224. 

Anthoritj  to  Tenant  to  pay  Charge — ^Admii- 
iion.] — An  authority  from  a  landlord  to  his 
tenant  to  pay  a  charge  upon  the  estate,  in  respect 
of  a  period  subsequent  to  the  expiration  of  the 
notice  to  quit  is  not  a  waiver  of  the  notice, 
nor  is  it  an  admission  that  the  person  to  whom 
it  is  addressed  is  filling  the  character  of  tenant 
at  that  period,  because  the  tenant  would  be  liable 
to  answer  for  the  amoant  in  an  action  for 
mesne  profits.  Doe  d.  Bath  v.  Seott,  6  L.  J. 
<0.B.)  K.  B.  110. 

Verbal  Aequiesoenoo.^ — A  verbal  acquiescence 
by  a  landlord  on  receivmg  from  a  tenant  from 
year  to  year  a  notice  to  quit,  determining  within 
the  six  months,  is  not  sufficient.  Dessell  v. 
Ltmdtherg,  7  Q.  B.  638  ;  14  L.  J.,  Q.  B.  355  ;  9 
Jur.  576. 

SfESMt  of.] — By  a  notice  to  quit  given  to  a 
tenant  from  year  to  year  his  tenancy  is  deter- 
mined on  the  expiration  of  the  current  year,  and 
a  waiver  of  the  notice  creates  a  new  tenancy, 
taking  effect  on  the  expiration  of  the  old  one. 
Tayleur  v.  Wildin,  37  L.  J.,  Ex.  173 ;  L.  R.  3  Ex. 
303  ;  18  L.  T.  655  ;  16  W.  R.  1018. 

Abandonment  of.] — A  notice  to  quit  which  is, 
during  its  currency,  abandoned  by  the  consent 
of  both  parties,  and  not  acted  on,  does  not  per 
se  put  an  end  to  a  tenancy  from  year  to  year. 
Inchiquin  (^Lord)  v.  Lyons^  20  L.  R.,  Ir.  474 — 
C.  A. 


1.  Effect  in  Bvidenoe. 

Ai  to  the  Taet  of  a  Tenanej.]— A  notice  by 
the  owner  of  premises,  requiring  a  tenant  in  pos- 
session "  to  leave  the  premises  he  then  rented  of 
the  owner  at  Lady  Day  next,"  is  not  conclusive 
evidence  of  a  demise  from  a  testator  to  the  party 
in  possession.  Doe  d.  Wileockion.  v,  Lynch^  2 
Chit.  683.  And  see  BUJiop  v.  Howard,  3  D.  &  R. 
293  ;  2  B.  &  C.  100 ;  1  L.  J.  (OA)  K.  B.  243  ; 
26R.  R.  291. 

A  notice  desiring  the  tenant  to  "quit  the 
premises  which  you  hold  under  me,  your  term 
therein  having  long  since  expired,"  does  not 
recognise  a  subsisting  tenancy  from  year  to  year 
subsequent  to  the  term,  but  is  a  mere  demand 
of  possession.  2>oe  d.  Oodsell  v.  InglU,  3  Taunt. 
54. 

Ai  to  the  Commeneement  of  the  Tenancy.] — 
A  notice  to  quit  is  not  prim&  facie  evidence  of 
the  period  of  the  year  when  the  tenancy  com- 
menced. Doe  dL  Atk  v.  Calvert,  2  Camp.  387 : 
IIR.  R.  746. 

A  notice  was  given  on  the  22nd  March,  by  a 
landlord  to  his  tenant,  to  quit  at  the  expiration 
of  the  current  year ;  a  declaration  in  ejectment, 
laying  the  demise  on  the  1st  November,  wa^  on 
the  16th  January  following  served  upon  the 
tenant,  who  at  the  time  mu^ie  no  objection  to 
the  notice  to  quit,  but  said  he  should  go  out  as 
soon  as  he  could  fit  himself  : — Held,  to  be  prim& 
facie  evidence  that  the  tenancy  commenced  at 
Michaelmas,  and  was  determined  before  the  day 
of  the  demise.  Doe  d.  Baker  v.  Womhwell,  2 
Camp.  559. 

So,  if  the  notice  to  quit  is  served  personally  on 
the  tenant  in  possession,  and  he  makes  no  objec- 
tion to  it,  it  is  primft  facie  evidence  to  be  left  to 
the  jury,  that  the  tenancy  commenced  at  the 
season  of  the  year  when  the  notice  to  quit 
expires.  Doe  d.  Clargeey,  Fonter,  13  East,  405  ; 
12  R.  R.  383.  S.  P.,  Thomat  d.  Jones  v.  Thonuu, 
2  Camp.  647. 

Where  a  tenant,  on  being  applied  to  respecting 
the  commencement  of  his  holding,  informs  the 
party  that  it  begins  on  a  certain  &.j,  and  notice 
to  quit  on  that  day  is  given  at  a  subsequent 
time,  he  will  be  bound  by  the  information  he  so 
gave,  and  not  be  permitted  to  shew,  that  in  &tct 
it  began  at  a  different  time.  Doe  d.  Fyre  v. 
Lambly,  2  Esp.  635  ;  5  R.  R.  758. 

If  a  tenant  disputes  the  time  when  his  tenancy 
commences,  and  that  his  notice  to  quit  does 
not  correspond  with  it,  it  is  incambent  on 
him,  and  not  on  the  lessor,  to  shew  the  true 
time  of  the  commencement  of  the  tenancy. 
Doe  d.  Matthetoton  v.  Wrightman,  4  Esp.  5 ;  6 
R.  R.  834. 

Ai  to  Performanoe  of  Covonanti.] — ^A  tenant 
is  not  absolved  from  the  performance  of  the 
covenants  of  his  lease  by  a  notice  to  quit ;  such 
notice  ought  rather  to  be  regarded  as  a  notice  to 
be  more  vigilant  in  the  performance  of  the 
covenant.  Chregory  v.  W\Uo%,  9  Hare,  683 ;  16 
Jur.  304. 

Ai  to  a  Snrrender  of  the  Tonanej.] — Receipts 
for  rent  received  by  a  landlord  from  a  third 
party  are  evidence  of  a  surrender  by  opera- 
tion of  law,  putting  an  end  to  the  liability  of  a 
former  tenant.  Laurence  v.  Faux,  2  F.  &  F. 
435. 
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J.  Proof  of. 

Generally.] — ^A  notice  to  quit,  in  writing 
signed  by  the  party  giving  it,  and  attested  by  a 
witness,  before  17  &  18  Vict.  c.  125,  s.  26,  which 
renders  it  unnecessary  to  call-  the  attesting 
witness  in  such  a  case,  must  have  been  proved 
by  calling  that  witness,  or  his  absence  must  have 
been  accounted  for ;  proof  that  it  was  served  on 
the  tenant,  that  he  r^eid  it,  and  did  not  object  to 
it,  was  not  suflScient.  Doe  d.  Sykes  v.  Dumford^ 
2  M.  &  S.  62. 

Where  it  was  the  usual  course  of  practice  in 
an  attomey*s  office  for  the  clerks  to  serve  notices 
to  quit  on  tenants,  and  to  indorse  on  duplicates 
of  such  notice  the  fact  and  time  of  such  service  ; 
and,  on  one  occasion,  the  attorney  himself  pre- 
pared a  notice  to  quit  to  serve  on  a  tenant,  took 
it  out  with  him,  together  with  two  others  pre- 
pared at  the  same  time,  and  returned  to  his 
office  in  the  evening,  having  indorsed  on  the 
duplicate  of  each  notice  a  memorandum  of  his 
having  delivered  it  to  the  tenant ;  and  two  of 
them  were  proved  to  have  been  delivered  by  him 
on  that  occasion  : — Held,  on  the  trial  of  an 
ejectment,  after  the  attorney's  death,  that  the 
indorsement  so  made  by  him  was  admissible  to 
prove  the  service  of  the  third  notice.  Doe  d. 
Pattethall  v.  Titrford,  3  B.  &  Ad.  890  ;  I  L.  J., 

E.  B.  262. 

In  an  ejectment  against  a  weekly  tenant,  the 
notice  proved  was,  to  quit  on  Wednesday,  the  4th 
August.  The  witness,  who  was  called  to  prove 
that  Wednesday  was  the  expiration  of  the  current 
week  of  the  tenancy,  said  "  that  he  guessed  "  the 
defendant  came  in  ''about  Tuesday  or  Wednes- 
day, but  had  no  recollection  which "  : — Held, 
insufficient.  Doe  d.  FinLayton  v.  Dayley,  6 
Car.  &  P.  67. 

A  person  who  was  employed  to  serve  notices 
to  quit,  and  whose  duty  it  was  to  inform  his 
employer  of  their  service,  was  sent  with  a  notice 
to  serve  on  R.  C,  and  on  his  return  he  signed  a 
memorandum,  "  29th  September,  served  B.  C." 
It  turned  out,  in  fact,  that  he  had  served,  not 
B.  C,  but  W.  C,  his  father.  It  was  proposed  to 
shew  that  he  stated  this  fact  to  his  employer  on 
his  return,  but  the  memorandum  having  been 
prepared  Ibeforehand,  was  not  altered : — Held, 
that  this  evidence  was  not  admissible  after  his 
death,  as  it  was  not  made  in  the  course  of  busi- 
ness or  in  discharge  of  a  duty.  Stapylton  v. 
CUmgh,  2  EL  &  Bl.  983  ;  2  C.  L.  B.  266 ;  23 
L.  J.,  Q.  B.  6  ;  18  Jur.  60  ;  2  W.  B.  60. 

Cuitom.] — The  custom  of  the  country  is  not 
admissible  to  prove  that  a  notice  to  quit  served 
on  the  5th  of  April  is  a  good  notice  to  quit  by 
reason  of  the  tenancy  being  a  Michaelmas 
tenancy,  but  it  must  be  proved  by  direct  evi- 
dence that  such  is  the  case.    Hogg  v.  NorrU^  2 

F.  &  F.  246. 

Serrice  by  Post.] — Between  nine  and  ten 
o'clock  on  the  25th  March,  a  tenant  put  into  a 
post-office  in  London  a  letter,  containing  a  notice 
to  quit  on  the  following  Michaelmas,  and 
addressed  to  the  place  of  business  of  his  land- 
lord's agent.  The  agent  was  at  his  place  until 
between  six  and  seven  o'clock  in  the  evening, 
and  did  not  receive  the  letter,  but  found  it  on 
the  following  morning  : — Held,  a  sufficient  notice 
to  determine  the  tenancy,  the  jury  having  foimd 
that  the  letter  was  delivered  on  the  25th  of 
March)  after  the  agent  had  left  his  place  of 


business.    Papillon  v.  BrunUm^  5  H.  &  N.  518  ; 
29  L.  J.,  Ex.  265. 

By  Buplieate  Copy.] — ^Notice  to  quit  may  be 
proved  by  a  duplicate  or  an  examined  copy^ 
without  any  notice  having  been  given  to  produce 
the  original.  Doe  d.  Fleming  v.  Sttmerioji,  7 
Q.  B.  58  ;  14  L.  J.,  Q.  B.  210  ;  9  Jur.  775. 

2.  FOBFEITUBE. 

a.  Oonstraotion  and  Operation  of  ProTleoes* 

Proyiso  for  Se-entry.] — Provisoes  for  re-entry 
in  leases  are  to  be  construed  like  other  contracts  ; 
not  with  the  strictness  of  conditions  at  common 
law.  Doe  d.  Davit  v.  FUam^  M.  &  M.  189  ;  31 
B.  B.  729. 

A  proviso  in  a  lease  for  re-entry  on  a  condition, 
broken  can  only  operate  during  the  term,  and 
vanishes  when  that  ends.  Johns  v.  Whittey,  3- 
Wils.  127. 

When  a  lease  contains  a  proviso  giving  the 
lessor  a  right  to  re-enter  in  the  event  of  breach, 
of  covenant  by  the  lessee  (but  not  making  the 
lease  ipso  facto  void  in  that  event) : — Quaere, 
whether  under  the  present  practice  the  mere 
commencement  of  an  action  by  the  lessor  to 
recover  possession  of  the  property  for  breach  of 
covenant,  or  the  commencement  of  such  action 
followed  by  appearance  by  the  trustee,  will, 
without  actual  entry,  operate  to  determine  the 
lease.  8'dcoch  v.  Farmer  (46  L.  T.  404)  com- 
mented upon.    Dyke,  JBx  parte,  Morrish,  In  rr,. 

22  Ch.  D.  410  ;  48  L.  T.  303— C.  A. 

Sent  in  Arrear.] — Where  a  lease  contained  two 
clauses  for  re-entry  :  the  one,  in  case  the  yearly 
rent  was  in  arrear  thirty  days  after  it  became 
payable,  and  the  other  in  case  the  yearly  rent  was 
in  arrear,  which  was  stated  to  be  payable  half- 
yearly  at  Lady-day  and  Michaelmas : — Held,  that 
the  landlord  had  a  right  to  re-enter  on  nonpay- 
ment of  each  half-year's  rent ;  as  the  former  clause 
contained  the  description  of  the  amount  to  be 
annually  paid,  and  the  latter  the  times  for  pay- 
ment.   Doe  d.  Mudd  v.  Qolding,  6  Moore,  231 ;. 

23  B.  B.  625. 

<*If  and  whenever"  no  Suffioient  Dii«- 

tress.] — ^The  defendant  by  a  lease  became  lessee 
to  the  plaintiff  of  certain  premises  at  a  yearly 
rent,  payable  quarterly.  The  lease  contained  a 
proviso  that "  if  and  whenever"  any  one  quarter's 
rent  thereby  reserved,  or  any  part  thereof,  should 
be  in  arrear  for  twenty-one  days,  and  no  suffir 
cicnt  distress  could  be  had  or  levied  for  the 
same,  it  should  be  lawful  for  the  lessor  to  enter 
upon  and  take  possession  of  the  demised  premises. 
Three  quarters'  rent  being  in  arrear,  the  plainr 
tiff  put  in  a  distress  for  the  whole  amount,  but 
the  proceeds  of  such  distress  were  not  sufficient 
to  satisfy  more  than  two  quarters'  arrears : — 
Held,  in  an  action  to  recover  possession  of  the 
premises,  that  the  words  *Mf  and  whenever" 
carried  the  case  beyond  the  time  when  the 
distress  was  put  in  up  to  the  commencement  of 
the  action  ;  that  as  the  plaintiff  by  bringing  the 
action  must  be  taken  to  have  appropriated  the 
proceeds  of  the  distress  to  the  first  two  quarters* 
arrears,  there  stiU  remained  another  quarter's 
rent  in  arrear  for  twenty-one  days  in  respect  to 
which  there  was  no  sufficient  distress  upon  the 
premises ;  and  that,  consequently,  the  plaintiff 
was  entitled  to  recover  possession  under  the- 
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proviso  for  re-entry.  Sliepherd  v.  Berger,  60 
L.  J.,  Q.  B.  395  ;  [1891]  1  Q.  B.  597 ;  64  L.  T. 
435  ;  39  W.  E.  330  ;  55  J.  P.  532— C.  A. 


Covenaat  not  to  Asngn.] — Where  a  lessee 
covenanted  to  pay  the  rent,  and  not  to  assign 
without  the  leave  of  the  lessor,  and  there  was 
a  proviso  for  re-entry  if  the  rent  was  in  arrear, 
or  if  all  or  any  of  the  covenants  thereinafter 
contained  on  die  part  of  the  lessee  should  be 
broken,  and  there  were  no  covenants  on.  the 
part  of  the  lessee  after  the  proviso,  but  only  a 
covenant  by  the  lessor,  that  upon  the  lessee  pay- 
ing the  rent,  and  performing  all  and  every  the 
covenants  thereinbefore  contained  on  his  part  to 
be  performed,  he  should  quietly  enjoy : — ^Held, 
that  the  lessor  could  not  re-enter  for  breach  of 
the  covenant  not  to  assign,  for  that  the  proviso 
was  restrained  by  the  word  "hereinafter"  to 
subsequent  covenants,  and  though  there  were 
none  such,  yet  the  court  could  not  reject  the 
word.  Doe  d.  Spencer  v.  Oodioin,  4  M.  &  S.  265  ; 
16  B.  B.  463. 

Void  Asfignment] — ^A  forfeiture  cannot 

be  enforced  in  respect  of  an  act  which  of  itself 
might  work  a  forfeiture  but  which  by  a  subse- 
quent act  is  rendered  void.  Thus  where  a  lease 
contained  a  clause  of  forfeiture  in  case  the 
tenant  should  assign  that  lease,  and  the  tenant 
did  assign  it  to  trustees  for  the  benefit  of  his 
creditors  and  upon  this  deed  (treated  as  an  act 
of  bankruptcy)  a  commission  issued  against  the 
tenant : — Ileld,  that  this  assignment,  turning 
out  to  be  void,  was  not  sufficient  to  entitle  the 
landlord  to  enforce  it  as  a  ground  of  forfeiture. 
J)oe  T.  Lloyd,  4  L.  J.  (0J3.)  E.  B.  159  ;  27  B.  B.  534. 

llot  to  nndor-lat  without  Landlord's  Consent 
— &elief — Mistake — Hegligence  of  Agent]  — 
A  lease  of  business  premises  in  the  city  of 
London  contained  a  covenant -by  the  lessees 
that  they  would  not  under-let  the  premises,  or 
any  part  thereof,  without  the  written  consent 
of  the  landlord  for  that  purpose  first  had  and 
obtained,  which  consent  the  landlord  thereby 
agreed  should  not  be  arbitrarily  withheld  in 
the  case  of  a  respectable  and  responsible  person. 
The  lease  gave  the  landlord  a  power  of  re-entry 
for  breach  of  any  of  the  covenants.  The 
lessees  being  desirous  of  under-letting  part  of 
the  premises,  sent  instructions  to  their  solicitor, 
in  whose  possession  the  lease  was,  to  prepare 
an  under-lease.  The  solicitor  being  absent,  the 
under-lease  was  prepared  by  a  clerk,  who  had 
not  access  to  the  lease,  and  did  not  know  that 
it  required  the  landlord's  consent  to  the  under- 
lease. The  solicitor  returned  before  the  under- 
lease was  executed,  and  the  matter  was  concluded 
through  him,  but  both  he  and  the  lessees  forgot 
that  the  landlord's  consent  was  necessary  to 
the  under-lease,  and  consequently  the  under-lease 
was  executed  without  the  landlord's  consent 
being  obtained.  The  under-lessees  were  respect- 
able and  responsible  persons.  No  damage  was 
sustained  by  the  landlord  in  consequence  of  the 
under-lease,  and  no  valid  reason  was  given  by  him 
for  objecting  to  the  under-lessees  : — ^Held,  in  an 
action  of  ejectment  by  the  landlord  upon  the 

Sower  of  re-entry  for  breach  of  covenant,  that 
e  was  entitled  to  recover,  for  there  had  been  a 
forfeiture  of  the  lease,  against  which  the  court 
would  not  grant  relief  to  the  lessees — per  Lopes, 
L.J.,  and  Kay,  L.J.,  upon  the  ground  that, 
assuming  that  the  court  had  power  to  relieve 


in  such  a  case,  yet  the  lessees  were  responsible 
for  the  negligence  of  their  solicitor  in  not  exam- 
ining the  lease  before  the  execution  of  the  under- 
lease, and  they  have  the  means  of  knowledge 
and  having  neglected  to  inform  themselves,  the 
case  was  not  a  proper  one  for  the  exercise  of  the 
court's  discretion  to  grant  relief ;  per  Lord 
Esher,  M.B.,  upon  the  ground  that  the  case  was 
one  of  forgetf ulness  and  not  mistake  within  the 
meaning  of  the  doctrine  that  equity  will  relieve 
against  fraud,  accident,  or  mistake.  Per  Lord 
Esher,  M.B. :  The  mere  fact  that  the  mistake 
arises  through  the  negligence  of  an  agent  does 
not  preclude  the  court  from  relieving  against  a 
forfeiture.  Barrow  v.  liaacSf  60  L.  J.,  Q.  B.  179 ; 
[18911  1  Q.  B.  417  ;  64  L.  T.  686  ;  39  W.  B.  338 ; 
55  J.  P.  517— C.  A. 


Incorporation  of  CoTonants.]  —  By  an 


agreement  in  writing,  but  not  under  sesd,  A. 
agreed  to  let  and  B.  to  hire  on  lease  for  twenty- 
one  years  a  house  on  the  following  terms :  the 
rent  to  be  55/.  per  annum  ;  the  lease  to  commence 
from  the  25th  of  March  next,  and  to  contain  an 
extract  of  the  covenants  in  the  original  lease 
which  A.  is  bound  under ;  that  the  proposed  leaae 
shall  not  be  sold,  parted  with,  or  any  portion  of 
the  property  under-let  without  the  consent  in 
writing  of  A.  In  the  original  lease  were  six 
covenants  by  the  lessee,  with  a  proviso  for  re- 
entry on  the  breach  of  any  of  them  ;  but  there 
was  no  covenant  not  to  under-let  without  the 
consent  of  the  landlord.  B.  entered  and  paid 
rent,  and  under-let  the  premises  without  the  con- 
sent of  A.,  who  thereupon  brought  ejectment, 
and  was  nonsuited  : — Held,  that  the  nonsuit 
was  right.  B.  held  as  tenant  from  year  to  year 
on  such  of  the  terms  of  the  agreement  as  were 
applicable  to  that  tenancy.  The  agreement  incor- 
porated the  six  covenants  in  the  original  lease, 
and  the  proviso  for  re-entry  on  the  breach  of  any 
one  of  those  covenants :  but  the  agreement  could 
not  be  read  as  applying  the  proviijp  for  re-entry 
to  the  new  clause  as  to  not  under-letting ;  and  on 
mere  words  of  agreement  a  condition  could  not 
be  created.  Crawley  v.  JPrice^  L.  B.  10  Q.  B.  302 ; 
33  L.  T.  203 ;  23  W.  B.  874. 

CHrant  by  Lessee  to  Sub-Lessee  of  Besidne  of 
his  Interest— Bight  of  Be-entry  by  Lessor.] — 
When  a  lessor,  being  himself  a  tenant  for  years, 
grants  to  his  sub-lessee  the  residue  of  his  interest 
from  the  termination  of  the  existing  sub-lease, 
the  grant  operates  as  an  interesse  termini,  and 
the  existing  sub-lease  does  not  merge ;  and  a  right 
of  re-entry  contained  in  the  original  lease  would 
still  exist  and  enable  the  lessor  to  re-enter  for 
breach  of  covenant.  Hyde  v.  Warden^  47  L.  J., 
Ex.  121 ;  3  Ex.  D.  72 ;  37  L.  T.  567  ;  26  W.  B. 
201— C.  A. 

Semble,  where  two  pieces  of  land  are  demised 
by  one  lease  containing  a  power  of  re-entry  over 
both,  and  afterwards  the  reversion  in  one  of 
them  is  assigned  to  the  lessee,  the  ri^t  of  re- 
entry remains  intact  over  the  piece  of  land  of 
which  the  reversion  remains  vested  in  the  lessor. 
Jb, 

Hot  to  imperil  Lieenee.] — ^A  married  woman 
living  apart  from  her  husband  had  accumu- 
lated enough  of  her  separate  earnings  to  pur- 
cha^  the  goodwill  and  stock  of  a  beerhouse, 
which  was  taken  for  her  by  S.,  to  whom  the 
licence  was  transferred,  and  who  agreed  with 
the   landlord  not   to  do   anything  to  imperil 
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the  licence,  on  pain  of  forfeiting  the  tenancy 
and  the  fiztures.  S.  executed  a  declaration 
of  trust  in  favour  of  the  plaintiff,  and  handed 
it  to  her  with  the  licence  indorsed  in  blank  ; 
and  she  carried  on  the  business.  S.  having 
gone  away  to  sea,  the  defendant  (the  land- 
lord) served  a  notice  at  the  house,  requiring 
him  to  remove  his  goods  by  the  following 
day,  and  on  the  following  day  entered  and 
took  possession,  turning  the  plaintiff  and  her 
furniture  out  of  the  house : — ^Held,  on  action 
brought  to  recover  damages  for  the  expulsion, 
that,  in  the  absence  of  evidence  that  the  house 
had  been  improperly  conducted,  the  absence  of 
S.,  the  licensed  person,  did  not  cause  the  licence 
to  be  imperilled  so  as  to  create  a  forfeiture,  and 
justify  the  entry  by  defendant.  Moore  v. 
Itohinwn,  48  L.  J.,  Q.  B.  156  ;  40  L.  T.  99  ;  27 
W.  R.  312. 

The  lessee  of  a  public-house,  the  lease  of  which 
contained  a  proviso  for  re-entry  on  breach  of 
covenant,  covenanted  not  to  do  any  act  that 
could  or  might  affect,  lessen,  or  make  void  either 
or  any  of  the  licences.  She,  on  one  day,  kept 
open  the  house  during  prohibited  hours,  permitted 
drunkenness  and  was  herself  drunk.  Convictions 
took  place  in  respect  of  the  two  first-mentioned 
offences,  but  they  were  not  recorded  on  the 
licence  under  the  Licensing  Act,  1874  (37  k  38 
Vict.  c.  49),  8.  18 : — Held,  that  the  covenant 
had  not  been  broken.  Wooler  v.  Knotty  45  L.  J., 
Ex.  313  ;  1  Ex.  D.  124  ;  34  L.  T.  362  ;  24  W.  R. 
615.  Affirmed,  46  L.  J.,  Ex.  884  ;  1  Ex.  D.  265  ; 
35  L.  T.  121  ;  24  W.  R.  1004— C.  A. 

ITot  to  oarry  Hay  off  the  Premisef .] — ^A  lease 
contained  a  covenant  that  the  tenant  should 
not  carry  any  hay,  &c.,  off  the  premises  under  a 
penalty  of  61,  per  ton,  and  a  clause  followed 
which  enumerated  all  the  covenants  except  the 
above,  and  provided  that,  upon  breach  of  any  of 
the  covenants,  the  lessor  might  re-enter : — Held, 
that  the  penalty  of  5Z.  did  not  prevent  the  clause 
of  re-entry  from  applying  to  the  above  covenant, 
the  words  of  the  proviso  being  large  enough  to 
comprehend  it.  i>oe  d.  Antrohu  v.  Jepson^  3  B. 
&  Ad.  402  ;  1  L.  J.,  K.  B.  154.  See  also  Silcock 
V.  Farmer^  46  L.  T.  404,  atid  cases  post,  M.  7, 
cols.  1180  et  seq. 

To  Repair.] — ^A  proviso  in  a  lease,  giving  power 
of  re-entry  if  the  lessee  '*  shall  do  or  cause  to 
be  done  any  act,  matter,  or  thing  contrary  to, 
and  in  breach  of,  any  of  the  covenants,"  does  not 
apply  to  a  breach  of  the  covenant  to  repair,  the 
omission  to  repair  not  being  an  act  done  within 
the  meaning  of  the  proviso.  Doe  d.  Ahdy  v. 
SteveM,  3  B.  &  Ad.  299  ;  1  L.  J.,  K.  B.  101. 

A  lessee  was  to  incur  a  forfeiture  if  he  did  not 
do  certain,  repairs  **to  the  satisfoction  of  the  sur- 
veyor "  of  the  lessor ;  he  did  the  repairs,  but  the 
lessor's  surveyor  was  not  satisfied : — ^Held,  that 
if  the  jury  thought  the  surveyor  ought  to  have 
been  satisfied,  that  would  be  sufficient,  and  there 
would  be  no  forfeiture  incurred.  Doe  d.  Baker 
v.  Jones,  2  Oar.  &  K.  748. 

ITot  to  build  on  Premiies.] — ^A  proviso  in  a 
lease,  giving  power  of  re-entry  if  the  tenant 
makes  default  in  performance  of  any  of  the 
clauses  by  the  space  of  thirty  days  after  notice, 
does  not  apply  to  the  breach  of  a  covenant  not  to 
allow  alterations  in  the  premises,  or  permit  new 
buildings  to  be  made  upon  them  without  permis- 
sion ;  and  an  under-tenant  having  erected  a 
portico  contrary  to  the  covenant    and  notice 


having  been  given  to  him  to  replace  the  premises 
in  their  former  state,  which  he  neglected  to  do 
for  thirty  days : — Held,  that  no  forfeiture  was 
incurred.  Doe  d.  Palk  v.  Marchetti,  1  B.  &  Ad. 
716  ;  9  L.  J.  (O.B.)  K.  B.  126. 

Premises  consisting  of  a  wharf  and  dock, 
dwelling-house,  wash-house,  and  courtyanl,  were 
demised  under  a  lease,  containing  a  covenant 
that  the  lessee,  his  executors,  administrators,  or 
assigns  should  not  erect  or  build  any  edifice  or 
structure  whatsoever  on  the  wharf  or  dock,  or 
place  goods  thereon  above  a  certain  height,  *'nor 
do  any  other  matter  or  thing  of  any  nature  or 
kind  which  might  obstruct  the  view  of  the  river, 
from  the  White  Hart  public-house,  or  that  should 
grow  or  be  a  nuisance  or  annoyance  to  the  occu- 
pier ;  nor  carry  on  a  certain  trade  thereon,  nor 
make  any  external  alteration  whatsoever  in  the 
premises,  nor  any  internal  alterations  in  the 
dwelling-house  that  may  lessen  the  value  thereof, 
without  the  consent  in  writing  of  the  lessor  for 
that  purpose,"  with  a  proviso  for  re-entry  for  a 
breach : — Held,  that  this  covenant  absolutely 
prohibited  all  external  alterations  in  any  part  of 
the  demised  premises,  and  that  the  qualification 
as  to  lessening  ^^  the  value  thereof,"  applied  only 
to  internal  alterations  in  the  dwelling-house. 
Perry  v.  Davis,  3  C.  B.  (N.S.)  769. 

A  lease  contained  a  covenant  by  the  lessee  not 
to  build  on  the  demised  premises  without  the 
consent  of  the  lessor,  any  dwelling-house,  edifice, 
cabin,  farm,  or  other  building,  which  should  in 
the  whole  or  in  part  be  occupied  as  a  dwelling- 
house,  with  a  clause  of  re-entry  on  breach.  At 
the  date  of  the  lease,  there  was  a  dwelling-house 
on  the  premises,  to  which  the  lessee,  during  the 
continuance  of  the  demise,  and  without  the 
lessor's  consent,  added  a  building  containing 
several  apartments,  communicating  with  the 
original  dwelling-house,  and  used  together  with 
it  by  the  occupier  as  one  entire  dwelling-house : 
— Held,  that  the  erection  of  the  additional 
structure,  without  consent,  was  a  breach  of  the 
covenant,  and  occasioned  a  forfeiture  of  the  lease. 
Dovivile  V.  Colmlle,  Ir.  R.  7  C.  L.  68. 

The  owner  of  an  estate  granted  a  lease  of  a 
plot  of  ground  to  A.,  who  covenanted  that  he, 
his  executors,  administrators,  or  assigns,  would 
not  during  the  term  do  on  the  premises  anything 
which  should  be  an  annoyance  to  the  neighbour- 
hood or  to  the  lessor  or  bis  tenants,  or  diminish 
the  value  of  the  adjoining  property,  nor  build, 
nor  allow  to  be  built,  on  the  ground  any  building 
or  erection  without  first  submitting  the  plans  to 
the  lessor  and  obtaining  his  approval.  The  land- 
lord some  years  afterwards  granted  a  lease  of  an 
adjoining  plot  to  B.,  who  entered  into  a  similar 
restrictive  covenant.  Within  twenty  years  A. 
commenced,  with  the  approval  of  the  lessor,  to 
build  upon  his  ground  so  as  to  darken  the 
windows  of  B.'s  house.  On  a  bill  by  B.  to 
restrain  A.  from  erecting  and  the  lessor  from 
approving  the  building  objected  to  : — Held,  that 
B.  was  not  entitled  to  relief  either  on  the  prin- 
ciple Uiat  the  lessor  could  not  derogate  from  his 
grant,  or  on  the  ground  that  the  restrictive 
covenants  in  A.'s  lease  enured  for  B.*s  benefit. 
Master  v.  Hafisard,  46  L.  J.,  Ch.  505  ;  4  Ch.  D. 
718  ;  36  L.  T.  535  ;  25  W.  R.  570— C.  A. 

Not  to  oommit  Waate.]  —  Where  a  lease 
contained  a  proviso  for  re-entry,  if  the  lessee 
committed  waste  to  the  value  of  10«.,  and  the 
lessor  re-entered,  and  brought  ejectment  in  con- 
sequence of  the  tenant's  having  pulled  down 
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ooYenant  contained  in  a  lease  wherebj  the 
lessee  coYenanted  for  himself  and  assigns  not 
to  permit  any  sale  by  public  auction  to  take 
place  on  the  demised  premises  without  the  con- 
sent in  writing  of  the  lessor,  it  was  pioyed  that 
the  lessee,  after  mortgaging  the  premises,  exe- 
cuted an  assignment  of  his  eoods  and  chattels, 
and  that  the  trustees,  under  this  assignment,  sold 
the  goods  by  auction  upon  the  premises.  The 
judge  having  directed  a  nonsuit  on  the  ground 
that  the  pUintiff  was  not  called  to  prove  that 
there  was  no  assent  to  the  sale,  and  that  there 
was  no  evidence  that  the  lessee  knew  of  or  per- 
mitted the  sale : — Held,  that  the  nonsuit  was  right. 
Iblsman  v.  Porthury,  39  L.  J.,  Q.  B.  136  ;  L.  B.  6 
Q.  B.  288  ;  22  L.  T.  33;  18  W.  R.  579— Ex.  Ch. 


some  old  buildings  of  more  than  lOf.  value,  and 
substituted  others  of  a  different  description : — 
Held,  that  the  waste  contempUted  in  the  proviso 
was  waste  producing  an  injury  to  the  reversion, 
and  that  it  was  a  question  for  the  jury  whether, 
under  all  the  circumstances,  such  waste  to  the 
value  of  lOf.  had  been  committed.  Doe  d. 
BaHington  (Earl)  v.  Bond,  6  B.  &  G.  855; 
8  D.  &  R.  738  ;  5  L.  J.  (O.B.)  K.  B.  68  ;  29 
B.  E.  486. 

To  produce  *'B."1 — A  lease,  for  a  term  of 
years,  if  B.  should  so  long  live,  contained  a  cove- 
nant that  the  lessee  shoidd,  within  three  months 
after  notice  from  the  lessor,  produce  B.,  or  other- 
wise make  it  appear  to  the  lessor,  within  the 
time  aforesaid,  or  within  a  reasonable  time  if  B. 
should  be  in  foreign  parts,  by  a  good  and  suffi- 
cient certificate,  that  he  was  living.  Proviso  for 
re-entry  on  default.  B.  went  to  Brazil.  The 
lessee,  being  called  on  under  the  covenant,  pro- 
duced an  affidavit,  sworn  in  October,  1834, 
stating  that  the  deponent  had  seen  B.  in  Brazil 
in  1881,  and  had  often  heard  of  him  from  that 
time  till  January,  1834,  as  residing  at  a  place  in 
Brazil  thirty  jniles  from  that  in  which  the 
deponent  lived  during  the  same  period,  and  that 
the  deponent  was  convinced  that  B.  was  alive 
and  well  in  January,  1834,  when  deponent  left 
Brazil : — ^Held,  that  the  fact  subsequent  to  1831 
could  not  be  properly  certified  by  hearsay  evi- 
dence ;  and  that  the  statement  of  occurrences  in 
1831,  from  which  B.  might  be  presumed  aUve  in 
1834,  was  not  equivalent  to  such  certificate  as 
the  covenant  required,  that  B.  was  then  alive  ; 
and  therefore,  that  the  affidavit  was  not  a  suffi- 
cient certificate,  and  a  forfeiture  was  incurred. 
jRandle  v.  Lory,  6  A.  &  £.  218. 

To  oomplete  Cottages.] — E.,  a  tenant  of  lease- 
hold premises,  under-let  a  portion  of  them  to 
B.  for  a  term  of  years,  reserving  a  few  months* 
reversion.  B.  covenanted  to  complete  some 
cottages  on  the  premises  by  the  25th  of  June. 
By  an  indenture  made  on  the  80th  of  July 
following,  which  recited  that  E.  had  entered  into 
agreements  and  under-leases  affecting  the  pre- 
mises, the  particulars  of  which  were  known  to  I., 
it  was  witnessed  that  ^'E.  did  bargain,  sell, 
assign,  transfer,  and  set  over  the  premises,  with 
their  appurtenances,  and  all  estate,  right,  title, 
and  interest  of  £.  into  or  out  of  the  premises, 
and  every  part  thereof,  to  I.,  to  have  and  to  hold 
the  premises  and  every  part  thereof  for  the 
residue  of  the  term  of  years  granted  by  the 
indenture  of  lease  under  which  E.  held,  and  all 
other  the  estate  and  interest  of  E.  therein  or 
thereout,  subject  nevertheless  to  the  agreements 
and  under-leases  hereinbefore  referred  to."  B. 
did  not  build  the  cottages  by  the  25th  of  June. 
It  did  not  appear  whether  E.  knew  of  the  fact  or 
elected  to  treat  the  default  as  a  breach  of  cove- 
nant and  a  forfeiture  of  the  lease : — ^Held,  that 
assuming  the  non-completion  of  the  cottages  was 
a  breach  of  covenant,  and  gave  E.  a  right  of 
re-entnr  before  the  assignment  to  I.,  and  that  the 
8^9  Vict.  c.  106,  8.  5,  enabled  E.  to  assign  the 
right  of  entry  for  condition  broken,  yet  that  the 
language  of  the  indenture  was  not  sufficient  to 
transfer  that  right  to  I.,  so  as  to  enable  him  to 
take  advantage  of  the  forfeiture.  Bunt  v.  Bern- 
nanty  9  Ex.  635  ;  23  L.  J.,  Ex.  135  ;  18  Jur.  335  ; 
2  W.  B.  276— Ex.  Ch. 

Hot  to  pemiit  Auotion  to  bo  held  on  Promises.] 

—At  the  trial  of  an  ejectment  for  breach  of  a 


NegatiTO  CtoTonaat.] — A  lease  contained  a 
covenant  by  the  lessee  not  to  carry  on  any 
trade  upon  the  premises  other  than  that  of  a 
wine  and  spirit  merchant,  and  not  to  assign  or 
under-lease  the  premises  without  the  consent 
in  writing  of  the  lessor.  There  was  a  proviso  for 
re-entry  S  the  lessee  should  not  well  and  truly 
perform  and  keep  all  and  singular  the  covenants, 
conditions  and  agreements  thereinbefore  con- 
tained to  be  obeyed,  performed  and  kept : — 
Held,  that  the  words  ol  the  proviso  for  re-entry 
were  wide  enough  to  cover  a  oreach  of  the  nega- 
tive covenants.    HmtM  v.  Baker,  49  L.  T.  106. 

A  proviso  for  re-entry,  "  or  if  the  lessee  shall 
make  default  in  the  performance  of  any  other 
covenants,  which  on  his  part  are  or  oueht  to  be 
observed  performed  or  kept,"  would  apply  to  and 
forbid  the  breach  of  a  negative  as  well  as  a 
positive  covenant.  Chroft  v.  Lvmley,  6  H.  L. 
Cas.  672  ;  27  L.  J.,  Q.  B.  321 ;  4  Jur.  (N.g.)  903  ; 
6  W.  B.  523. 

Land  Domisod  nndor  CMlbort'i  Aot.] — Land 
was  demised  for  1,000  years  by  indenture,  in 
1798,  to  A.  and  B.,  the  latter  described  as  visitor 
and  guardian  of  the  poor  of  the  parish  of  C, 
their  successors  and  assigns,  under  22  (}eo.  8, 
c.  88  (Gilbert's  Act),  for  the  purpose  of  erecting 
a  poor-house  thereon,  and  occupying  and  culti- 
vating the  same  for  the  use  and  benefit  of  such 
poor-house  and  of  the  poor  of  C,  and  such  other 
parishes  as  should  be  united  therewith  for  the 
purposes  of  the  act.  Proviso  for  re-entry,  if  C. 
and  all  the  other  parishes  which  should  or  might 
at  any  time  be  so  united,  should  of  themselves 
discontinue  to  adopt  tiie  provisions  of  the  statute. 
Further  proviso,  that,  if  during  this  demise,  the 
legislature  should  repeal  Gilbert's  Act,  so  that 
the  poor  of  the  several  parishes  should  no  longer 
be  permitted  to  remain  under  the  care  of  the 
visitor  and  guardians  of  such  parishes,  it  should 
be  Uwful  for  the  visitor  and  guardians,  their 
successors  and  assigns,  yielding  up  the  land,  to 
pull  down  the  poor-house,  and  carry  away  the 
materials.  The  house  was  built,  and  G.  and 
other  parishes  adopted  the  provisions  of  the  act, 
and  C.  continued  to  follow  them  till  the  making 
of  the  after-mentioned  order ;  but  the  other 
parishes  seceded  from  the  union.  In  1886  the 
poor-law  commissioners  incorporated  parish  C. 
in  a  union,  and  ordered  all  the  paupers  to  be 
removed  to  the  union  workhouse,  after  which  no 
paupers  were  received  into  the  poor-house  of  C. 
but  persons  requiring  only  outdoor  relief,  and 
the  parish  officers  issued  a  notice  proposing  to 
let  part  of  tiie  house  and  the  land : — ^Held,  no 
forfeiture  under  the  first  proviso.  Doe  d.  Orant' 
ley  CLord)  v.  Butcher,  6  Q,  B.  115. 
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Baferenee  to  Aot  of  Parliament — ^Aet  altered 
by  Later  Aet] — A  proviso  for  re-entry  was 
oontained  in  a  lease  granted  in  pursuance  of 
and  referring  to  a  private  act  of  parliament. 
The  proviso  for  re-entry  in  the  act  was  subse- 
quently altered  by  another  act : — Held,  that  the 
lessor  could  not  afterwards  enter  by  virtue  of 
the  proviso  in  the  lease,  on  account  of  the 
subsequent  act.  Doe  d.  Byioater  v.  Brandling ^ 
7  B.  &  C.  643  ;  1  M.  &  By.  600 ;  6  L.  J.  (0.8.) 
E.  B.  162. 

In  the  Event  of  Exeentlon,  Bankmptey  or 
Infolveney.] — A  proviso  for  re-entry  in  case 
the  tenant  shall  commit  an  act  of  bankruptcy 
whereon  a  commission  shall  issue,  is  good  in  law. 
jRoe  d.  Hunter  v.  GaMiert,  2  Term  Bep.  133 ;  1 
B.  B.  445.  S.  P.,  Church  v.  Browne,  15  Ves. 
268  ;  10  B.  B.  74. 

A  lease  contained  a  clause  of  re-entry  in  case 
the  term  of  years  thereby  granted  should  be 
extended  or  taken  in  execution ;  and  before  the 
end  of  the  term  the  sheriff  entered  the  premises 
under  a  writ  of  extent  against  the  lessee  at  the 
suit  of  the  crown,  held  an  inquisition,  and  seized 
the  lessee's  interests  into  the  king*s  hands  : — 
Held,  that  this  proceeding  was  a  taking  in 
execution  within  the  latter  clause  of  the  con- 
dition, and  that  the  term  was  determined  and 
forfeited  to  the  lessor.  Bex  v.  Topping,  M'Clel. 
k.  T.  544  ;  29  B.  B.  839.  And  see  Davis  v.  Eyton, 
4  M.  &  P.  820  ;  7  Bing.  154  ;  9  L.  J.  (0.8.)  C.  P.  44. 

Lease  for  twenty-one  years  to  A.,  his  executors, 
administrators,  and  assigns.  Proviso,  that  if  A., 
his  executors,  administrators,  and  assigns,  should 
become  bankrupt  or  insolvent,  or  suffer  any 
judgment  to  be  entered  agaiust  him  by  con- 
fession  or  otherwise,  or  suffer  any  extent,  process, 
or  proce«ding8  to  be  had  or  taken  against  him, 
whereby  any  reasonable  probability  might  arise 
of  tiie  estate  being  extended,  &c.,  the  estate 
should  determine,  and  the  lessor  have  power  to 
re-enter.  A.  died  during  the  term,  and  iby  his 
will  devised  the  premises  to  his  executors  on 
certain  trusts.  The  surviving  executor  having 
become  bankrupt : — ^Held,  that  the  lessor's  right 
of  re-entering  thereupon  accrued.  Doe  d. 
Bridgman  v.  David,  1  C.  M.  &  B.  405  ;  5  Tyr. 
125.  S,  C,  nom.  Doe  d.  WiUiame  v.  David,  6 
Car.  &  P.  614  ;  4  L.  J.,  Ex.  10. 

The  following  proviso  for  re-entry,  "  that  if 
the  lessee,  his  executors,  administrators,  or  assigns 
shall,  either  by  their  or  his  own  act  or  acts,  or 
by  bankruptcy,  insolvency,  writ  of  extent  or  of 
execution,  by  fieri  facias  or  other  act  of  law  or 
by  any  other  means,  whereby,  either  voluntarily 
or  without  his  or  their  consent,  whereunder  the 
premises  demised,  or  any  part  thereof,  would,  in 
case  that  proviso  did  not  exist,  be  liable  to  be 
seized  by  the  sheriff  or  any  other  person,  or  in 
case  the  lessee,  his  executors,  administrators,  or 
assigns  shall  at  any  time  make  breach  or  default 
In  performance  of  the  covenants  or  any  of  them, 
on  bis  or  their  parts  contained,"  then  the  lease 
was  to  be  void,  and  the  lessor  to  re-enter,  is 
insensible  and  void.  Doe  d.  Wyndh-am  v.  Carew, 
2  Q.  B.  317 ;  1  G.  &  D.  640;  11  L.  J.,  Q.  B.  5  ; 
6  Jur.  457. 

A  lessee,  who  covenanted  not  to  assign  the 
demised  premises  without  the  consent  in  writing 
of  the  lessor,  executed  a  deed  under  s.  192  of 
the  24  &  25  Vict.  c.  131,  whereby  he  assigned  all 
his  property  to  trustees  for  the  benefit  of  his 
creditors  : — Held,  that  the  assignment  was  a  for- 
feiture of  the  lease.    IToUand  v.  Cble,  1  H.  &  C. 


67 ;  81  L.  J.,  Eic  481 ;  8  Jur.  (KJ3.)  1066  ;  6 
L.  T.  503  ;  10  W.  B.  563. 

A  lease  for  years  contained  a  proviso  for 
re-entry  in  case  the  lessee  should,  at  any  time 
during  the  term,  commit  any  act  of  bankruptcy 
whereupon  a  commission  or  fiat  in  bankruptcy 
should  issue  against  him,  and  under  which  he 
should  be  duly  found  and  declared  a  bankrapt. 
The  lessee  being  a  trader,  committed  an  act  of 
bankruptcy,  on  which  a  fiat  issued  against  him, 
and  he  was  found  and  declared  a  bankrupt :  but 
the  petitioning  creditor's  debt,  on  which  the  fiat 
was  founded,  was  proved  by  A.  and  B.  aa 
partners,  whereas  it  was  due  to  A.,  B.  and  C,  as 
partners: — ^Held,  that  the  lessee  was  not  duly 
found  and  declared  a  bankrupt  within  the 
meaning  of  the  proviso.  Doe  d.  Lloyd  v. 
IngUhy,  15  M.  k  W.  465. 

An  incorporated  company  demised  premises 
by  a  lease  containing  a  clause  that,  if  the  lessee 
should  become  bankrupt,  or  become  or  be  insol- 
vent in  his  circumstances,  the  lease  should  be 
void  at  the  election  of  the  directors  of  the  com- 
pany ;  the  lessee  having  presented  to  the  Court 
of  Bankruptcy  a  petition  for  arrangement : — 
Held,  in  an  action  for  recovery -of  possession  : 
first,  that  there  was  a  forfeiture  of  the  lease ; 
and,  secondly,  that  the  bringing  of  the  action 
was  an  election  to  avoid  the  lease.  Xilkenny 
Oas  Co,  V.  SofnervUle,  2  L.  B.,  Ir.  192. 

On   Tenant    **beinp   Bankrupt."]  —  A 


lease  (executed  in  1880)  of  a  mill  and  ware- 
house, for  twenty-one  years,  oontained  a  proviso 
that  in  case  (inter  alia)  the  lessees  should  during 
the  term  be  bankrupts,  or  file  a  petition  in 
liquidation,  the  term  should  cease.  After  the 
Bankruptcy  Act,  1883,  came  into  operation,  the 
lessees  presented  a  bankruptcy  petition,  and  a 
receiving  order  was  made : — ^Held,  that  the 
presentation  of  the  petition  caused  a  forfeiture 
of  the  term.  Gould  or  Ooold,  Ex  parte.  Walker, 
In  re,  13  Q.  B.  D.  454  ;  51  L.  T.  368  ;  1  Morrell, 
168. 

Asiignment  by  Leuee  prior  to  Bankmptey — 
Subieqnent  BaxJcmptey  of  Lesiee.] — ^A  twenty- 
one  years'  lease  of  a  house  contained  a  proviso 
that  if  the  lessee,  his  executors,  administrators,  or 
assigns,  should  become  bankrupt,  it  should  be 
lawful  for  the  lessor  to  re-enter,  and  that  the 
lease  should  become  void.  The  lessee,  with  his 
lessor's  consent,  assigned  the  lease,  and  shortly 
afterwards  became  bankrupt: — Held,  that  the 

{)roviso  referred  only  to  the  bankruptcy  of  the 
essee,  his  executors  or  administrators,  if  there 
had  been  no  assignment,  or,  if  there  had  been 
an  assignment,  then  to  the  bankruptcy  of  the 
assignee.  The  intention  was  that  an  approved 
assignee  should  take  the  same  estate  as  that  of 
his  assignor;  accordingly,  as  the  assignee  had 
not  become  bankrupt,  no  forfeiture  under  the 
proviso  had  been  incurred.  Smith  v.  Gronow, 
60  L.  J.,  Q.  B.  776 ;  [1891]  2  Q.  B.  394  ;  65  L.  T. 
117  ;  40  W.  B.  46. 

Semble,  re-entry  on  the  bankruptcy  of  the 
lessee  is  not  defeat^  by  annulment  of  the  bank- 
ruptcy after  action  brought.    Ih 

Voidable  at  Sleetion  of  Lessor.] — ^A  proviso  in 
a  lease,  after  stating  that  in  certain  events  the 
term  should  cease,  determine  and  be  utterly  void, 
continued,  "and  it  shall  be  lawful  to  and  for 
(the  landlord)  to  re-enter  "  ;  this  gives  the  land- 
lord a  right  to  enter  or  not,  at  his  election. 
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Armhy  v.  Woodward,  6  B.  &  C.  519  ;  9  D.  &  B. 
536  ;  5  L.  J.  (0.8.)  K.  B.  199. 

A  proviso  in  an  agreement  of  demise  that  the 
tenant  should  within  a  certain  time  erect  a  shop- 
front,  and  that,  if  he  did  not  do  so,  it  should 
be  lawful  for  the  landlord  or  his  agents  to  re- 
take possession  of  the  premises,  and  the  agree- 
ment should  be  null  and  void,  makes  it  a  lease 
voidable  only  at  the  election  of  the  lessor. 
Doeeiydsh  ▼.  Bireh,  1  M.  &  W.  402 ;  5  L.  J., 
Ex.  185. 

Where  there  is  a  proyiso  in  a  lease,  that,  on 
nonpayment  of  rent,  the  term  shall  cease,  the 
lessor,  and  not  the  lessee,  has  the  option  of 
determining  the  lease  upon  a  breach  made. 
Beid  T.  ParsoHSf  2  Chit.  247.  And  see  Doe  d, 
Oreen  y.  Baker,  2  Moore,  189 ;  8  Taunt.  241 ; 
19  R.  B.  502. 

When  in  a  lease  it  is  provided,  that,  in  case  of 
nonperformance  of  the  covenants,  the  lessor 
may  ro-enter  and  have  the  premises  again,  "as 
if  the  lease  had  never  been  made  "  : — ^Held,  that 
the  dSect  of  the  proviso  was  not  to  render  the 
lease  void  ab  initio  upon  ro-entry,  but  only  to 
avoid  it  from  the  period  of  re-entry.  Hartahome 
V.  WaUon,  4  Bing.  (N.C.)  178  ;  6  Scott,  506 ;  6 
D.  P.  C.  404  ;  1  Am.  15  ;  7  L.  J.,  C.  P.  138 ;  2 
Jur.  155. 

Where  a  lease  of  coal  mines  reserved  a  royalty 
rent  for  every  ton  of  coal  raised,  and  contained 
a  proviso  that  the  lease  should  be  void  altogether 
if  the  tenant  should  cease  working  at  any  time 
within  two  years,  but  after  the  working  had 
ceased  moro  than  two  years  the  lessor  received 
ront : — Held,  that  a  tenancy  from  year  to  year 
was  not  thereby  created,  as  the  lease  was  not 
absolutely  void  by  the  lessee^s  ceasing  to  work, 
but  voidable  only  at  the  option  of  the  lessor,  and 
that  he  might  avoid  the  lease  upon  any  cessation 
to  work  commencing  two  years  before  the  day  of 
the  demise  in  the  ejectment.  Doe  d.  Bryan  v. 
BancJu,  4  B.  &  Aid.  401 ;  Gow,  220  ;  23  R.  B.  318. 
And  see  Doe  d.  Bowavoen  v.  BlitM,  4  Taunt. 
785. 

A  proviso  in  a  lease  for  years  (whereby  the 
rent  is  payable  on  a  day  certain  at  the  mansion- 
house  of  the  lessor),  that  if  the  rent  shall  be 
unpaid  for  forty  days  after  the  day  whereon  it  is 
reserved  (although  not  demanded)  the  lease  shall 
be  void,  does  not  make  the  lease  voidable  by  the 
lessee,  by  reason  of  his  having  overstayed  the 
forty  days  allowed  for  payment.  Bede  v.  Farr, 
6  M.  &  S.  121  ;  18  R.  R.  329. 

A  clause  in  a  lease  declaring  that  it  shall  be 
void  upon  a  breach  of  conditions  by  the  lessee, 
must  be  held  to  mean  that  it  is  voidable  only 
at  the  option  of  the  lessor,  even  if  the  con- 
dition was  imposed  by  statute.  Davenport  v. 
Beg,,  47  L.  J.,  P.  C.  8  ;  3  App.  Cas.  115  ;  37 
L.  T.  727. 

Where  a  lease  contains  a  proviso  or  condition 
that  on  breach  of  any  of  the  covenants  such  lease 
'*  shall  cease,  determine  and  be  void  to  all  intents 
and  purposes  whatsoever,"  such  words  must  be 
construed  to  mean  void  at  the  election  of  the 
lessor.  Thus,  where  a  lease  contained  a  proviso 
to  the  effect  that  if  the  lessee  should  become  bank- 
rupt or  insolvent  the  lease  shall  "  cease,  deter- 
mine and  be  void,"  and,  the  lessee  having  become 
bankrupt,  the  trustee  in  the  bankruptcy  rejected 
a  proof  put  in  by  the  lessors  founded  on  such  lease 
upon  the  ground  that  on  the  bankruptcy  the 
lease  became  void : — Held,  that  such  rejection  was 
wrong  and  must  be  reversed.  Zeathersellers*  Cb,, 
Ebb  parte.  Tickle,  In  re,  3  Morrell,  126. 


Semble,  a  forfeiture  for  nonperformance  of 
covenants  does  not  apply  to  breaches  of  negative 
covenants.  Bvans  v.  Davis,  48  L.  J.,  Ch.  223  ; 
10  Ch.  D.  747 ;  39  L.  T.  391 ;  27  W.  R.  285. 

A  lease  provided,  that,  in  case  of  any  breach 
of  covenant,  it  should  be  lawful  for  the  lessor 
to  re-enter  and  expel  the  lessee,  and  the  lease 
should,  in  that  case,  be  forfeited,  and  be  utterly 
null  and  void.  The  lessee  committed  a  breach 
by  nonpayment  of  rent.  Semble,  such  a  lease 
is  voidable  and  not  void.  Boweer  v.  Colby,  1 
Hare,  109  ;  11  L.  J.,  Ch.  132  ;  5  Jur.  1178. 

Equitable  agreements,  charging  the  property 
comprised  in  a  lease,  but  not  accompanied  wiu 
a  change  of  possession  or  other  alteration  of  the 
property,  do  not  work  a  forfeiture  of  the  lease  in 
equity,  notwithstanding  there  is  a  clause  in  the 
lease  against  assignment.    Semble.    lb. 

Term  Conditional  upon  Ferformanee  of  Aoti.] 
— A  term  for  years  conditioned  to  be  void  upon 
non-performance  of  cert<ain  acts,  becomes  void 
without  entry ;  but  if  a  landlord  dispenses  with 
the  performance  of  a  condition,  he  cannot  insist 
upon  a  forfeiture  for  the  non-performance. 
Fre&man  v.  Boyle,  2  Ridgw.  P.  C.  79. 

A  lease  for  so  long  as  the  lessee  should  continue 
to  inhabit  tiie  farmhouse  and  actually  occupy  the 
land,  and  not  let  or  part  with  the  lease,  upon  his 
ceasing  to  inhabit  immediately  becomes  forfeited. 
Doe  d.  Lockwood  v.  Clarke,  8  East,  186  ;  9  R.  R. 
402.  And  see  Doe  d.  Norfolk  QDuke)  v.  Matoke, 
2  East,  481. 

Breaeh  of  Implied  Warranty  —  Leaee  of 
Pnmiflhed  Hoiue.]— &0  post,  O.  2,  coL  1281. 


b*  By  Disolaliner. 

Repudiation  by  Tenant  of  Title  of  Landlord.] 
— ^In  an  action  of  ejectment  it  was  proved  that 
the  plaintifb,  who  claimed  to  be  landlords  of 
certain  tenements,  had  given  notice  to  the  defen- 
dants, as  their  tenants,  that  the  rent  of  the  tene- 
ments would  be  raised,  and  that  the  defendants 
had  thereupon  written  a  letter,  stating  that  they 
'*  disputed  the  plaintiffs*  alleged  right  to  raise  the 
rent,  but  were  willing  and  offered  to  pay  what 
was  due  in  respect  of  the  customary  rent  of  lis.  a 
year,  being  all  that  they  were  liable  to  pay  in 
respect  of  the  property  "  : — Held,  that  this  letter 
was  a  repudiation  of  the  relation  of  landlord  and 
tenant  and  an  assertion  of  a  right  to  hold  the 
tenements  upon  payment  of  a  customary  rent  in 
the  sense  of  a  quit  rent,  and  that  the  plaintiffiB 
were  entitled  to  eject,  upon  proving  their  title, 
without  proving  a  valid  notice  to  quit.  Vivian 
V.  Moat,  50  L.  J.,  Ch.  331 ;  16  Ch.  D.  730  ;  44 
L.  T.  210  ;  29  W.  R.  504. 

Lands  being  held  by  G-.  as  tenant  from  year  to 
year  to  D.,  who  died  in  1837,  having  devised  the 
same  to  trustees  for  a  term  of  140  years,  to  permit 
his  wife  E.  to  take  the  rents  and  profits  during 
her  life.  G.  paid  the  rent  to  E.,  the  widow,  after 
D.*s  death,  from  1837  to  1840,  and  on  receiving  a 
notice  to  quit  from  her  in  1840,  stated  that  he 
did  not  thiiik  she  would  turn  him  out  of  posses- 
sion, as  she  had  promised  he  should  continue  on 
as  tenant  from  year  to  year  : — Held,  in  ejectment 
by  the  trustees  for  the  recovery  of  the  premises, 
that  this  was  sufficient  evidence  of  a  disclaimer 
by  G.  of  the  title  of  the  trustees  to  waritmt  the 
jury  in  finding  a  verdict  for  the  trustees.  Doe  d. 
Davies  v.  Beans,  9  M.  &  W.  48  :  11  L.  J.  Ex.  9. 
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Pftrish  lands  bad  been  let  to  the  labouring 
inhabitants  at  a  forehand  rent  of  4«.  per  acre  ; 
the  lands  haying  been  afterwards  inclosed,  the 
churchwardens  and  OTerseeis  for  the  time  being 
incresised  the  rent  to  12#.  per  acre,  for  the  pur- 
pose of  raising  a  fund  to  pay  the  expenses  of  the 
inclosure.  The  tenants  having  paid  tniB  increased 
rent  for  many  years,  conceiving  that  the  inclosure 
expenses  had  been  paid  off,  insisted  that  they  were 
entitled  to  hold  the  land  at  the  original  rent  of 
4s.  an  acre,  and  refused  to  pay  the  124. : — Held, 
that  this  did  not  amount  to  a  disclaimer  of  the 
landlord's  title,  so  as  to  enable  them  to  eject  the 
tenants  without  notice.  JBtnit  t.  AUgood^  10 
G.  B.  (K.8.)  253 ;  30  L.  J.,  C.  P.  313  ;  4  L.  T.  215  ; 
9  W.  R.  536. 

A  denial  by  parol  of  a  landlord*s  title  does  not 
incur  a  forfeiture  of  a  lease  for  yeais.  Doe  d. 
Graves  y.  WelU,  2  P.  &  D.  396  ;  10  A.&  £.  427 ; 
3  Jur.  820  ;  8  L.  J.,  Q.  B.  265. 

OiYisg  up  Fofsession  to  Third  Parson.] — ^A 
termor,  after  deserting  the  demised  premises, 
delivered  up  the  possession  of  them,  with  the 
lease,  to  a  party  who  claimed  by  a  title  adverse 
to  that  of  the  landlord,  with  intent  to  assist  him 
in  setting  up  that  title,  and  not*  that  he  should 
hold  boni  fide  under  the  lease  : — Held,  that  the 
term  was  forfeited  by  the  act  of  betraying  pos- 
session. Doe  d.  EUerhrooh  v.  Flynn,  1  G.  M.  &  R. 
137  ;  4  Tyr.  619  ;  3  L.  J.,  Ex.  221. 

A  lessee  who  had  paid  his  rent  occasionally  to 
a  trustee,  and  occasionally  to  a  cestui  que  trust, 
gave  up  possession  on  the  last  day  of  his  term, 
but  before  his  term  was  over,  to  the  person  who 
had  been  trustee,  and  not  to  the  party  then 
having  the  legal  title  : — Held,  that,  as  the  act 
was  equivocal,  it  did  not  amount  to  a  forfeiture 
of  the  term.  Achland  v.  Lutley^  9  A.  &  E.  87  ; 
1  P.  &  D.  636  ;  8  L.  J.,  Q.  B.  164. 

Paying  Bant  to  Third  Person.] — The  mere 
payment  by  the  tenant  to  a  third  person  of  the 
rent  reserved  by  his  lease  does  not  amount  to  a 
disclaimer  of  the  title  of  the  landlord,  so  as  to 
operate  as  a  forfeiture  of  the  lease.  Doe  d. 
Dillon  V.  ParJier,  Gow,  180  ;  21  B.  B.  827. 

Bight  of  Tenant  to  Ifaintain  Possosaion.] — 

1'hough  a  lessee  sets  up  an  adverse  claim  to  the 
property  in  the  premises  which  he  holds  under 
the  lease,  yet  that  does  not  incapacitate  him 
from  maintaining  possession  under  the  lease. 
JHeet  d.  Potcell  v.  Xing,  Forrest,  19;  2  Br.  &  B.  514. 

Aeqniesoeneo  by  Landlord— EfTeet  of.]— The 
act  of  a  tenant  disclaiming  his  landlord's  title 
and  admitting  title  in  a  third  person  shall  not 
affect  his  landlord's  title,  if  the  landlord  have  no 
knowledge  of,  or  does  not  aoquiesoe  in  such  act. 
Hovenden  v.  Annesley  (Lord)^  2  Sch.  k  Lef.  624  ; 
9  R.  R.  119. 

But  if  the  landlord,  having  given  notice  of 
such  act  of  disclaimer,  does  not  proceed  for  the 
forfeiture,  but  acquiesces,  the  Statute  of  Limita- 
tions will  run  against  him,  as  in  ordinary 
caees.    Ih, 

And  see  eases  post,  K.  1,  cols.  1248  et  seq. 

o.  Who  may  Be-onter. 

Bight  of  Lessor.] — ^A  lessor  who  has  demised 
his  whole  interest,  subject  to  a  right  of  re-entry 
on  breach  of  a  condition,  may  enter  on  the  con- 


dition being  broken,  though  he  has  no  reversion. 
Doe  d.  Freeman  v.  Bateman^  2  B.  &  Aid.  168  ;  20 
R.  R.  399. 

In  an  agreement  between  A.  and  B.,  not  under 
seal,  expressed  to  be  made  **  in  consideration  of 
the  rents  and  covenants  to  be  reserved  and  con- 
tained in  the  lease  agreed  to  be  granted,"  it  was 
provided  that  as  soon  as  B.  should  have  executed 
certain  specified  repairs,  A.  would  lease  certain 
premises  to  him  for  thirty-five  years  from  a  day 
passed,  at  a  yearly  rent,  such  lease  to  contain 
certain  covenants  on  the  part  of  B.  as  to  rent 
and  other  matters,  and  also  all  other  usual  and 
proper  covenants,  and  especially  a  proviso  for 
re-entry  for  nonpayment  of  rent  or  nonper- 
formance of  covenants;  and  until  the  lease 
should  be  granted,  A.  should  have  the  same 
powers  and  remedies  for  recovering  and  csiforcing 
payment  of  the  rent  and  performance  of  the 
covenants,  as  fully  as  if  tne  lease  had  been 
actually  granted,  the  repairs  to  be  completed  by 
a  given  day.  Then  followed  this  proviso  :  "  Pro- 
vided always,  that  if  the  rent  should  be  in  arrear, 
or  if  B.  should  make  defiiult  in  the  observance 
and  performance  of  the  covenants  and  conditions, 
then,  and  in  cither  of  the  cases,  it  shall  be  lawful 
for  B.  to  enter  the  premises,  and  the  same  to 
have  again  and  enjoy  as  in  his  former  estate, 
and  B.  and  all  other  occupiers  thereout  to 
remove,  and  thenceforth  these  presents  and 
everything  herein  contained,  shall  oease  and  be 
void.  B.  was  let  into  the  premises,  and  paid 
rent.  The  repairs  not  having  been  done  by  the 
time  agreed  on  : — ^Held,  that  A.  was  entitled  to 
re-enter.  Bayne  v.  Cummings,  16  G.  B.  (NJS.) 
421 ;  10  Jur.  (N.B.)  773  ;  10  L.  T.  341. 

See  also  eases  ante,  cols.  1008, 1009. 

ITnoonditional   Option  of  Purchase  bj 


Tenant — ^BzerolM  of  Option  after  2>«fianlt.] — ^A 

building  agreement  gave  the  tenant  an  option  of 
purchasing  the  fee,  not  conditioned  on  his  due 
performance  of  the  contract.  Whilst  in  default 
he  exercised  the  option ;  whereupon  the  lessor, 
under  a  power  in  case  of  such  de&iult,  determined 
the  contract  and  sought  to  recover  possession 
from  the  tenant : — Held,  that,  pending  comple- 
tion of  the  purchase,  the  tenant  was  owner  in 
equity,  and  entitled,  as  such,  to  maintain  existing 
tenancies,  and  that  the  lessor's  interest,  as  ven- 
dor, did  not  justify  the  tenant's  possession  being 
determined.  Baffety  v.  SehofiM,  66  L.  J.,  Gh. 
448 ;  [1897]  1  Gh.  937  ;  76  L.  T.  648  ;  45  W.  R. 
460. 

Bight  of  Beyenioner.] — A  house  was  demised, 
habendum,  for  twenty-one  years  from  March 
25th,  1809,  paying  rent  on  certain  days,  of  which 
March  25th  was  one.  The  estate,  of  which  the 
house  formed  part,  had  been  devised  by  the  land- 
lord to  trustees,  to  receive  the  rents  and  apply 
them  to  certain  purposes.  After  the  landlord's 
death,  and  before  the  trusts  were  completely 
executed,  and  during  the  tenancy  the  reversion 
was  sold.  For  a  year  after  th  is  sale  the  purchasers 
received  the  rents,  but,  during  the  subsequent 
years,  from  Ghristmas,  1817,  to  Lady-day,  1830, 
they  were  received  by  the  trustees.  The  trusts 
were  completely  executed  in  1821.  On  March 
25th,  1880,  the  lessee  came  to  the  house  (no  one 
being  therein),  gave  the  keys  to  the  trustees,  and 
departed.  The  trustees  entered  and  the  purchasers, 
who  had  been  present  at  the  above  proceedings, 
and  had  come  to  take  possession,  entered  alsft,  but 
were  put  back  by  the  trustees,  and  the  latter 
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remained  on  the  premises: — ^Held,  that  if  the 
lessee^s  term  had  expired,  the  reversioner's  entry 
would  have  been  good,  notwithstanding  the  entry 
of  the  trustees ;  but  that  the  term,  nnder  the  lease, 
(lid  not  expire  till  the  end  of  March  2oth,  1830. 
Ackland  v.  LtUley,  9  A.  &  £.  879  ;  1  P.  &  D.  636 ; 
8  L.  J.,  Q.  B.  164. 


iBtignee  of  Berenion— Notioo  of  Astign- 


mont.] — The  assignee  of  the  reversion  of  a  lease 
may  maintain  ejectment  for  breach  of  a  covenant 
to  repair,  without  giving  the  tenant  notice  of  the 
assignment.  ScaUock  v.  Hartton,  45  L.  J.,  G.  P. 
125 ;  1  C.  P.  D.  106  ;  34  L.  T.  180  ;  24  W.  R.  431. 

Bight  of  Stranger.] — B.  bequeathed  leasehold 

E remises  to  trustees,  on  trust  to  permit  and  suffer 
is  wife  to  receive  the  rents  during  her  life. 
Afterwards,  the  surviving  trustee  and  the  widow 
granted  a  lease  of  the  premises,  the  rent  to  be 
paid  to  the  widow,  and  tne  lessor  to  have  a  power 
of  re-entry  upon  nonpayment  of  rent ;  the  lease 
disclosed  the  title  of  the  widow,  who,  after  the 
death  of  the  trustee,  entered  on  the  premises : — 
Held,  that,  being  a  stranger  to  the  l^al  estate, 
the  power  of  re-entry  comd  not  be  reserved  to 
her,  and  that  the  lease  operated  as  a  lease  by  the 
trustee,  and  a  confirmation  by  the  widow.  Doe 
d.  Barker  v.  GoldMmith,  2  G.  &  J.  674  ;  2  Tyr. 
710  ;  1  L.  J.,  Ex.  256. 

Under  a  Power.] — Lease  by  a  mortgagee  and 
the  executrix  of  the  mortgagor,  the  mortgagee 
demised,  and  the  executrix  of  the  mortgagor 
demised  and  confirmed : — Held,  that  a  re-entry 
under  a  power  reserved  for  that  purpose  **to 
them  or  either  of  them,'*  enured  to  revest  the 
former  estate,  and  to  give  the  legal  estate  to  the 
mortgagee.  Doe  d.  Barney  v.  Adamt^  2  Tyr. 
289  ;  2  G.  &  J.  232 ;  1  L.  J.,  Ex.  105*. 

Sflbot  of  Be-entrj— Bights  of  Sub-leweee.] 

— ^When  a  lessor  re-enters  on  a  forfeiture,  the 
rights  of  under-lessees  are  gone.  O,  W,  By,  v. 
SmUk,  45  L.  J.,  Oh.  235 ;  2  Oh.  B.  235  ;  84  L.  T. 
267  ;  24  W.  B.  448— G.  A.  S,  C,  sub  nom.  Smith 
V.  G.  W,  By,,  47  L.  J.,  Gh.  97  ;  3  App.  Gas.  165  ; 
37  L.  T.  645  ;  26  W.  B.  130— H.  L.  (E.) 


d.  SnilLoittnoy  of  Bo'cntry. 

Agreement  to  Let  premiiei  to  XTndor-tenant.] 

— A  lessor,  finding  the  demised  property  out  oi 
repair,  intending  to  take  advantage  of  a  cUuse 
of  forfeiture  contained  in  the  lease,  entered  into 
an  agreement  with  an  under-tenant,  whom  he 
found  there,  to  let  them  to  him  as  a  yearly 
tenant,  and  subsequently  received  rent  horn 
him : — Held,  a  sufficient  re-entry  to  avoid  the 
lease.  BaylU  v.  Le  Gros,  4  G.  B.  (K.a)  537  ;  4 
Jur.  (N.8.)  513. 


e.  Operation  of  Lioenoea. 

Wh4t  if  a  Breaeh  of.]— The  lease  of  a  farm 
contained  a  covenant  by  the  lessees,  **  that  they 
would  not  assign  or  otherwise  part  with  possession 
of  the  premises  without  the  written  consent  of 
the  lessor,"  with  a  proviso  that  *'in  case  the 
lessees  should  fail  in  the  observance  or  perform- 
ance  of  any  or  either  of  the  covenants  and  agree- 
ments on  his  or  their  part,"  it  should  be  lawful 
for  the  lessor  to  re-enter.    The  lessees  sold  their 


interest  to  W.,  and  the  lessor,  in  a  letter,  consented 
that  W.  should  take  the  fatin  **  on  the  same  con- 
ditions and  in  accordance  with  the  lease."  W. 
entered  and  took  possession  of  the  farm,  but  no 
assignment  of  the  term  was  executed  to  him  : — 
Held,  that  there  was  no  such  breach  of  the  cove- 
nant not  to  assign  without  the  written  consent 
of  the  lessor  as  to  enable  him  to  maintain  eject- 
ment ;  first,  because  W.  app^ired  to  have  entered 
at  the  instance  of  the  lessor  rather  than  of  the 
lessees ;  and  secondly,  because  the  consent  to  the 
assignment  did  not  prohibit  the  lessees  from 
parting  with  possession  of  the  premises  till  a  lease 
had  been  executed.  West  v.  Dobh,  10  B.  k,  S.  987 ; 
39  L.  J.,  Q.  B.  190  ;  L.  B.  6  Q.  B.  460  ;  23  L.  T. 
76  ;  18  W.  B.  1167. 

The  predecessor  in  title  of  the  plaintiff  let 
about  thirty-three  acres  of  land  to  B.,  who  cove- 
nanted that  he,  his  executors,  administrators,  or 
assigns,  or  any  of  them,  should  not  during  the 
term  demise,  let,  assign,  make  over,  or  part  with 
the  possession  of  the  lands  (except  to  the  extent 
of  three  acres  therein  described),  without  the 
licence  and  consent  in  writing  of  the  lessor,  his 
heirs  or  assigns.  There  was  a  proviso  in  the 
lease  for  re-entry  upon  breach  of  a  covenant. 
After  the  passing  of  the  22  k  23  Vict.  c.  35,  the 
lessor  gave  B.  a  licence  in  writing  to  assign, 
transfer,  and  set  over  the  premises  to  the  defen- 
dant, his  executors,  administrators,  and  assigns, 
upon  condition  that  he  would  not  at  any  time 
assign  or  transfer  the  premises  without  the  con- 
sent of  the  lessor,  his  heirs  or  assigns.  The 
defendant  assigned  the  three  excepted  acres  to 
another  defendant.  Edge,  for  the  remainder  of 
the  term,  and  let  the  rest  of  the  premises  by 
the  year  to  another  defendant,  Jones  ;  Jones  let 
the  thirty  acres  to  Edge  by  the  year.  There 
was  no  other  licence  by  the  lessor  but  that 
mentioned : — Held,  that  the  words  of  the  licence 
did  not  justify  the  letting  of  the  thirty  acres 
without  a  further  licence ;  and  that  this  breach 
of  covenant  created  a  forfeiture  of  the  whole  of 
the  premises  let  under  the  original  lease.  Bytan 
V.  Jones,  21  L.  T.  789. 

A  corporation  by  agreement  under  their  seal, 
dated  24  July,  1811,  covenanted  to  grant  E.  a 
building  lease  of  certain  ground  for  ninety-nine 
years,  as  soon  as  certain  houses  thereon  were 
finished.  E.  proceeded  to  build  the  houses,  and 
on  21  January,  1812,  got  a  licence  ttom  the  cor- 
poration to  build  a  particular  house  as  a  baker*8 
shop,  which  he  proceeded  with,  but  put  in  no 
shop-front,  the  space  left  for  it  being  boarded  up. 
On  30  December,  1812,  the  corporation,  according 
to  their  agreement,  granted  a  lease  to  E.  contain* 
ing  a  covenant  by  him  not  to  injure  any  of  the 
main  timbers  or  walls  of  the  demised  premises, 
nor  to  convert,  use,  or  occupy  them  into  or  for 
any  shop,  &a,  without  the  previous  written  con- 
sent of  the  lessors,  and  a  proviso  for  re-entry  on 
breach.  In  1814,  the  house  which  had  been  left 
unfinished  was  completed  by  E.,  as  a  private 
house,  the  space  for  the  shop-front  being  filled  by 
a  brick  wall  with  two  windows.  The  house  was 
occupied  as  a  private  dwelling  till  October,  1822, 
when  E.  took  out  the  last-mentioned  brick  wall, 
and  placing  a  shop  window  in  its  place,  com- 
menced the  business  of  a  baker  there  : — Held,  a 
breach  of  covenant  by  which  a  forfeiture  was 
incurred ;  and  that  the  original  licence  to  build 
the  house  as  a  baker*s  shop  had  no  operation  as 
such  after  the  lease  executed  containing  the  above 
covenants.  Doe  d.  FowuUing  Hotpital  v.  Beam, 
4  L.  J.  (0.8.)  E.  B.  231. 
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BroMli  of— Delay  in  exereisiiig  Bamedy.] — 
After  twenty  years'  user  of  demiBed  premises, 
converted  into  a  shop  without  licence  contrary 
to  the  covenants  contained  in  the  lease,  an 
assignee  of  the  reversion  cannot  take  advantage 
of  a  condition  of  re-entry  for  such  user  subse- 
quently to  the  assignment.  Gibson  v.  Doeg^  2 
H.  &  N.  615 ;  27  L.  J.,  Ex.  37  ;  6  W.  R.  107. 


f.  WalTer. 

By  AeeeptanM  of  Bant.] — ^Where  in  a  lease  a 
power  of  re-entry  for  a  breach  of  covenant  is 
reserved  to  the  lessor,  a  forfeiture  may  be  waived, 
as  the  lease  is  thereby  rendered  voidable  only. 
Doe  d.  Bryan  v.  Baneks,  4  B.  &  Aid.  401 ;  Gow, 
220  ;  23  R.  K.  318. 

But  it  is  otherwise  where  the  lease  is  declared 
absolutely  void.    Ih, 

Acceptance  of  rent  after  a  forfeiture  is  a 
waiver  of  the  forfeiture.  Amsby  v.  Woodward^ 
6  B.  &  G.  619 ;  9  D.  &  R.  536 ;  5  L.  J.  (0.8.) 
E.  B.  199. 

If  the  fact  of  forfeiture  was  known  to  the 
lessor  at  the  time.  Boe  d.  Greg  ton  v.  Harrison  ^ 
2  Term  Rep.  425  ;  1  R.  R.  513.  S.  P.,  GoodrigU 
d.  Walter  v.  Davids,  Gowp.  803.  Doe  d.  Cheney 
V.  Batten,  Cowp.  243  ;  9  East,  314,  n. ;  9  R.  R. 
570,  n.    Hume  v.  Kent,  1  Ball  &  B.  554. 

Acceptance  of  rent  with  knowledge  of  breach 
of  covenant  is  a  waiver  of  the  breach  of  covenant. 
WaXrond  v.  Hawkins,  44  L.  J.,  G.  P.  116  ;  L.  R. 
10  C.  P.  342  ;  32  L.  T.  119 ;  23  W.  R.  390. 

If  ejectment  is  brought  on  a  forfeiture  of  a 
lease  and  after  the  bringing  of  such  ejectment 
the  landlord  accepts  rent,  it  is  no  waiver  of  the 
forfeiture.  Doe  d.  Moreoraft  v.  Meux,  1  Gar.  &  P. 
346  ;  7  D.  &  R.  98  ;  4  B.  &  C.  606 ;  4  L.  J.  (O.S.) 
E.  B.  4  ;  28  R.  R.  426. 

And  upon  a  clause  of  re-entry  on  breach  of 
covenant,  ejectment  may  be  supported  in  respect 
of  a  continuing  breach,  as  by  user  of  rooms  in  a 
manner  prohibited  by  the  lease,  though  rent  has 
been  accepted  with  knowledge  of  the  original 
breach.  Doe  d.  Ambler  v.  Woodbridge,  4  M.  &  Ry. 
303 ;  9  B.  &  C.  376 ;  7  L.  J.  (O.S.)  K.  B.  263  ; 
28  R.  R.  426. 

A  forfeiture  of  a  lease  accruing  on  the  lessee's 
insolvency,  is  waived  by  acceptance  of  rent  ^m 
him  after  his  discharge  under  tiie  Insolvent 
Debtors  Act ;  and  the  nonpayment  of  a  debt 
specified  in  the  schedule  to  be  due  to  the  lessor, 
is  not  a  continuing  insolvency,  to  constitute  a 
new  forfeiture  after  such  acceptance  of  rent. 
Doe  d.  Gatelumse  v.  Rees,  4  Bing.  (N.c.)  384  ;  6 
Scott,  161 ;  1  Am.  159  ;  7  L.  J.,  C.  P.  184. 

The  receipt  of  rent  is  no  waiver  of  a  continuing 
breach  of  covenant.  Doe  d.  Baker  v.  Jones,  5 
Ex.  498  ;  19  L.  J.,  Ex.  405. 

The  receipt  of  rent  is  not  a  waiver  of  a  for- 
feiture, unless  it  is  rent  due  on  a  day  after  tJie 
forfeiture  is  incurred.  Price  v.  Worwood,  4 
H.  &  N.  512 ;  28  L.  J.,  Ex.  829 ;  5  Jur.  (N.S.) 
472 ;  7  W.  R.  506. 

Ejectment  upon  a  forfeiture  of  a  lease  for  not 
insuring,  and  continuing  to  insure,  a  house  in 
the  name  of  the  lessor  and  lessee,  according  to 
the  covenant.  On  the  24th  January,  1836,  a 
policy  of  insurance  had  been  effected  in  the  sole 
name  of  the  lessee,  which  had  be^i  ^ewn  to  A., 
the  then  lessor,  and  approved  of  by  him,  and 
the  premiums  had  been  paid  upon  it  up  to 
Christmas,  1842.  On  the  14th  January,  1843, 
A.  conveyed  his  interest  in  the  reversion  to  the 
plaintifE,  and  on  the  same  day  received  from  the 


defendant  the  rent  due  up  to  the  25th  December, 
1842 : — Held,  that  though  A.  by  his  conduct 
might  have  waived  the  forfeiture  up  to  the 
25th  December,  1842,  yet  that,  there  being  a 
continuing  covenant,  a  subsequent  breach  would 
entitle  the  plaintiff  to  enter.  Doe  d.  Muston  v. 
Gladwin,  6  Q.  B.  953 ;  14  L.  J.,  Q.  B.  189;  9 
Jur.  508. 

The  plaintiff  leased  premises  to  A.  for  a  term 
of  years,  and  A.  died  intestate  pending  the  term, 
and  the  plaintiff  considering  tnat  no  one  would 
administer  to  A.*s  estate,  agreed  with  A.*8  son 
that  he  should  occupy  the  premises  as  yearly 
tenant,  at  the  same  rent  as  that  reserved  under 
the  lease  to  his  &ther,  and  the  son  did  so,  and 
paid  rent.  The  plaintiff  repaired  the  premises 
at  or  about  Michaelmas,  1861,  and  having  after- 
wards discovered  that  the  defendant,  a  daughter 
of  A.,  had  taken  out  letters  of  administration  to 
his  estate,  and  as  such  claimed  to  hold  the 
premises  for  the  remainder  of  the  term,  the 
plaintiff  sued  her  on  the  covenant  to  repair,  and 
in  ejectment,  as  for  a  forfeiture  for  non-repair. 
In  the  action  of  covenant,  however,  the  defen- 
dant paid  money  into  court,  which  the  plaintiff 
took  out  in  satis&ction.  There  was  no  want  of 
repair  in  the  premises  after  the  plaintiff  had 
repaired  them,  and  the  rent  due  up  to  Michaelmas, 
1861,  was  paid  by  A.'s  son,  and  received  by  the 
plaintiff,  before  either  action  was  commenced  : — 
Held,  that  either  the  rent  so  paid  was  to  be 
taken  as  a  satis&ction  of  the  rent  due  under  the 
lease,  and  so  the  acceptance  of  it  to  operate  as  a 
waiver  of  the  forfeiture,  or  that  there  had  b^n 
an  eviction  of  the  defendant  by  the  plaintiff, 
which  prevented  his  taking  advantage  of  a 
forfeiture  for  non-repair  during  the  eviction. 
PellaU  V.  Boosey,  31  L.  J.,  C.  P.  281 ;  8  Jur. 
(N.8.)  1107. 

In  a  crown  lease,  a  lessee  covenanted  not  to 
convert  the  premises  into  a  shop  or  a  place  of 
sale  of  any  kind,  without  consent  of  the  com- 
missioners of  woods  and  forests.  The  trade  of  an 
engraver  had  been  carried  on  in  it,  without  con- 
sent or  objection,  but  rent  had  afterwards  been 
received: — ^Held,  that  the  forfeiture  had  been 
waived.    Bridges  v.  Zongmaji,  24  Beav.  27. 

After  forfeiture  of  a  lease  had  been  incurred, 
the  time  having  come  when  the  rent  would 
become  due,  the  lessee  tendered  the  rent  to  the 
lessor.  He  refused  to  take  it,  except  on  the 
terms  that  it  should  be  taken  not  as  rent,  but  as 
compensation  for  use  and  occupation  subsequent 
to  the  forfeiture.  The  lessee  refused  to  agree  to 
any  such  condition.  The  lessor  then  took  the 
money,  declaring  he  would  not  take  it  as  rent, 
or  as  waiving  the  forfeiture: — Held,  that  in 
legal  effect  money  must  be  tskkea  according  to 
the  intent  of  the  party  paying  it,  in  this  case  as 
rent ;  and  that  the  receipt  of  rent,  as  a  matter 
of  law,  operated  to  waive  all  forfeitures  then 
known  to  the  lessor,  and  that  no  protest  on  his 
part  could  prevent  this  legal  effect  Croft  v. 
LuttUey,  5  EL  &  Bl.  648  ;  25  L.  J.,  Q.  B.  223 ;  2 
Jur.  (N.8.)  276  ;  4  W.  R.  357— Ex.  Ch.  See  S.  C, 
in  H.  L.,  post,  coL  1019. 

At  the  time  of  the  receipt  of  the  money,  the 
lessor  knew  of  most  of  the  judgments  by  virtue 
of  which  a  forfeiture  had  been  incurred,  but  did 
not  know  of  every  instance: — ^Held,  that  he 
must  be  taken  to  waive  all  forfeitures  by  that 
breach  of  which  he  had  notice,  though  it  was 
more  extensive  than  he  was  aware  of.    lb. 

When  a  lease  contains  a  proviso  for  re-entiy 
for  nonperformance  of  covenants,  and  a  cove- 
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what  the  parties  intended  was  that  the  lease 
should  continue  to  subsist.  That  the  attempted 
assignment  in  1868  by  G.  R.,  who  had  no  estate 
in  the  premises,  would  not  work  any  forfeiture. 
That  the  decision  of  Burton,  J.,  in  O'Brien  y. 
Bernard  (6  Ir.  L.  B.  6),  was  wrong ;  and  that 
the  defendant  S.  had  a  right  to  rely  on  the 
outstanding  estate  in  P.  B.  and  T.  R.,  though 
they  had  allowed  judgment  to  go  by  defaSt 
against  them.  Cliffirrd  y.  Beilly,  Ir.  B.  4  C.  L. 
218. 

The  defendants  held  certain  premises  of  the 
plaintiffs  for  a  term  of  years  under  a  lease, 
whereby  the  lessees  covenanted  not  to  permit 
or  suffer,  at  any  time  during  the  said  term, 
to  be  used,  exercised,  or  carried  on  upon  the 
premises,  or  any  part  thereof,  any  art,  trade, 

Erofession,  or  business  whatsoeyer,  without  the 
cence  or  consent  in  writing  of  the  lessor,  first 
obtained  for  that  purpose.  The  lease  contained 
a  power  of  re-entry  upon  breach  of  coyenant. 
The  lessees  had,  by  consent,  made  some  altera- 
tions in  the  premises,  and  part  of  the  new  build- 
ing was  occupied  by  two  of  the  defendants  as 
plumbers,  and  they  carried  on  their  business  there 
in  a  shop  suited  for  the  purpose.  There  was  no 
written  licence  or  consent  of  the  lessor  for  this 
business,  but  two  quarters'  rent  was  paid  as  usual 
by  the  lessees  after  the  business  commenced,  with 
the  lessor's  knowledge  of  this  use  of  the  premises. 
There  was  no  eyidence  of  the  nature  of  the 
plumber's  tenancy,  but  within  a  year  of  its  com- 
mencement the  plaintiffB  took  proceedings  to 
recoyer  the  land  on  the  ground  of  a  forfeiture 
by  a  continuing  breach  of  the  coyenant : — Held, 
that  it  could  not  be  presumed  that  a  plumbez^a 
business  would  be  commenced  upon  a  less  tenancy 
than  a  year  of  the  shop  in  which  it  was  to  be 
carried  on ;  and  that  the  plaintiff's  waiyer  of  the 
breach  by  receipt  of  rent  was  sufficient  under  the 
circumstances  to  render  these  proceedings  ineffec- 
tual Oriffin,  y.  TomUnt,  42  L.  T.  359  ;  44  J.  P. 
457. 

In  an  action  of  ejectment  to  recoyer  possession 
of  premises  for  breaches  of  coyenants  contained 
in  certain  leases,  the  defendant  pleaded  that  after 
the  bringing  of  the  action  the  plaintiff,  with  t^e 
intention  of  waiying  the  breaches  of  coyenant, 
accepted  rent  which  was  accrued  due  after  the 
bringing  of  the  action,  and  that  thereby  the 
breaches  of  coyenant  were  waiyed : — Held  (on 
demurrer),  a  good  statement  of  defence,  for  the 
fiicts  pleaded  amounted  to  an  agreement  for  a- 
new  tenancy  on  the  terms  of  the  old  lease. 
Evant  y.  Wyatt,  43  L.  T.  176  ;  44  J.  P.  767. 

A  lease  to  two  tenants  containing  a  proyiso  for 
re-entry  in  case  either  of  them  should  assign  the 
premises  without  the  landlord's  consent.  One 
of  the  tenants  assigned  his  interest  to  the  other, 
without  the  consent  of  the  landlord,  ajid  the 
landlord  from  that  time  accepted  the  rent  from 
the  other  tenant  alone: — Held,  that,  although 
the  landlord  had  waiyed  the  forfeiture  by  accept- 
ance of  rent  after  the  assignment,  he  could  not 
be  compelled  to  grant  a  renewal  to  one  only  of 
the  lessees,  so  long  as  the  other  was  liying.  Fineh 
y.  Underwood,  45  L.  J.,  Ch.  522  ;  2  Ch.  D.  310 ; 
34  L.  T.  779  ;  24  W.  B.  657. 

Without  prijudioe  to  Breaohes  of  Oore- 

naat.]  —A  tenant  was  in  possession  of  plots  of 
land  under  an  agreement  for  leases  to  be  granted 
when  he  should  haye  fulfilled  certain  conditions 
as  to  building.  The  intention  of  the  parties  was, 
in  the  yiew  of  the  court,  that  the  agreement - 


nant  is  broken  for  want  of  the  preyious  consent 
of  the  lessors  to  alterations,  the  receipt  of  rent  is 
a  waiyer  of  the  forfeiture.  Milet  y.  Tohiny  17 
L.  T.  432  ;  16  W.  B.  465. 

The  Australian  Agricultural  Beseryes  Act  (27 
Vict.  No.  23)  enacts  (s.  8),  "If  any  person  select- 
ing lands  in  an  agricultural  resexre  shall  fail 
to  occupy  and  improye  the  same,  as  required  by 
8.  7,  then  the  right  and  interest  of  such  selector 
to  the  land  selected  shall  cease  and  determine.'* 
The  Leasing  Act,  1866  (30  Vict.  Ko.  23)  enacts 
(s.  8),  "  Limds  in  agricultural  reseryes  ...  if 
taken  up  on  lease  shall  be  subject  to  the  same 
condition  ...  as  to  cultiyation,  &c.,  as  if  they 
were  selected  by  purchase."  D.'s  predecessor  in 
title  became  lessee  of  crown  lands  under  this 
act,  but  failed  to  cultiyate  or  improye  his  allot- 
ment as  required  by  the  former  act.  After 
becoming  aware  of  the  non-improyement,  the 
goyemment  receiyed  rent  for  the  allotment ;  but 
a  notice  was  issued  to  the  effect  that  "Bents 
which  may  be  receiyed  upon  such  selections  as 
may  haye  been  forfeited  by  operation  of  law  will 
be  deemed  to  haye  been  receiyed  conditionally, 
and  without  prejudice  to  the  right  of  the  goyem- 
ment to  deal  with  the  same  according  to  the 
proyisions  contained  in  the  act  in  that  behalf." 
In  an  action  of  ejectment  brought  to  recoyer  the 
land : — Held,  that  notwithstanding  the  notice, 
the  receipt  of  rent  operated  as  a  waiyer  of  the 
forfeiture.  Davenport  y.  Beg,,  47  L.  J.,  P.  C.  8 ; 
3  App.  Gas.  115  ;  37  L.  T.  727. 

The  plaintiff,  E.  C,  by  lease  of  the  28th  Decem- 
ber, 1854,  demised  the  premises  for  which  the 
ejectment  was  brought  to  P.  B.  and  T.  B.,  their 
heirs,  executors,  administrators,  and  assigns,  for 
lives  still  in  being.  The  lease  contained  a  clause 
that  the  lessees,  Uieir  heirs,  executors,  or  assigns, 
would  not  assign,  sub-let,  alien,  conyey  away, 
mortgage,  or  otherwise  incumber  aU  or  any  part 
of  the  demised  premises  without  the  consent  in 
writing  of  the  lessor,  his  heirs  or  assigns,  first 
bad  and  obtained,  under  pain  of  forfeiture  of  the 
lease.  On  the  1st  January,  1863,  P.  B.  and 
T.  B.,  by  deed  assigned  their  estate  and  interest 
in  the  lease  to  G.  B.  This  assignment  was 
without  consent  of  the  lessor;  but  he  became 
aware  of  it,  and  subsequently  receiyed  rent  from 
G.  B.  In  1868  G.  B.  applied  to  the  lessor  for  his 
assent  to  an  assignment  to  P.  S.  The  plaintiff 
refused.  G.  B.  assigned  to  S.  on  the  2nd  June, 
1868,  without  assent ;  and  the  plaintiff  brought 
ejectment  against  P.  T.,  G.  B.  and  P.  S.  P.  8. 
defended  ;  the  other  defendants  allowed  judg- 
ment to  go  by  default :— Held,  following  Butler 
y.  Smith  (16  Ir.  G.  L.  B.  213),  that  no  estate 
whateyer  passed  under  the  assignment  of  1863  ; 
but  that  the  assignment,  though^oid,  would  cause 
a  forfeiture  of  the  lease,  if  t£e  breach  were  not 
waiyed.  That  the  clauses  as  to  waiyer  of  breach 
of  coyenant  against  alienation  in  the  Sub-letting 
Acts  being  repealed  by  the  Landlord  and  Tenant 
Act,  1860,  and  there  being  no  proyision  as 
to  waiyer  in  such  cases  (though  there  is  as 
to  sub-letting),  except  in  reference  to  leases 
made  after  the  passing  of  the  act  (s.  43),  the 
case  rested  as  at  common  law,  and  therefore  the 
receipt  of  rent  would  prevent  the  plaintiff  from 
relying  on  the  assignment  of  1863.  That  the 
case  of  Zeineter  (^JDuke)  y.  Metedif  (II  Ir.  L.  B. 
365)  was  not  satisfactory.  That  there  was  no 
surrender  by  operation  of  law,  and  creation  of  a 
tenancy  from  year  to  year  in  G.  B.  by  the 
change  of  possession,  and  payment  of  rent  by 
him  with  the  assent  of  the  original  lessees,  as 
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causing  a  forfeiture  of  the  lease,  namely :  first, 
nonpayment  of  rent  accrued  since  the  day  of  the 
sale ;  and  secondly,  the  permitting  and  suffering 
a  sale  by  auction  to  take  place  on  the  premises. 
The  arrears  of  rent  were  tendered  to  the  plaintift, 
and  being  refused,  were  paid  into  court,  where- 
upon the  proceedings  on  the  first  breach  were 
stayed,  but  the  action  went  to  trial  on  the  second. 
The  jury  found  that  C.  permitted  the  sale : — 
Held,  that  he  had  power  to  do  so,  notwithstand- 
ing the  conveyance  of  his  estate,  and  having 
done  so,  had  committed  an  act  of  forfeiture 
which  was  not  waived  by  the  plaintiff  stating  in 
the  particulars  of  breaches  the  nonpayment  of 
subsequent  rent.  Tbleman  v.  Portbury^  41  L.  J., 
Q.  B.  98  ;  L.  B.  7  Q.  B.  844 ;  26  L.  T.  292 ;  20 
W.  R.  441— Ex.  Ch. 


should  be  regarded  as  a  lease.  The  conditions 
were  (to  the  landlord's  knowledge)  not  fulfilled 
within  the  appointed  time,  but  i^ter  that  date 
the  landlord  demanded  rent  as  under  the  leases, 
and  the  tenant  paid  it : — Held,  that  the  landlord 
could  not,  on  receiving  the  rent,  stipulate  that  it 
was  received  '*  without  prejudice  to  any  breaches 
<of  covenant,  made  up  to  that  time  in  the  agree- 
ment for  leases."    Strong  v.  Stringer ^  61 L.  T.  470. 

Bent  Tendered— Beeeivod,  but  not  tf  Sent] — 

'Where  a  lessee  tendered  rent  which  had  accrued 
^subsequently  to  breaches  of  covenant,  as  rent, 
fbut  the  lessor  took  it  as  compensation  for  occupa- 
(tion,  expressly  reserving  the  right  of  re-entry,  it 
iA,  by  force  of  the  rule,  '^solutio  accipitur  in 
^modum  solventis,"  a  waiver  of  the  forfeiture  in 
ijespect  of  such  breaches  as  were  known  to  the 
jilessor — By  a  majority  of  the  judges.  Croft  v. 
Jjitmley,  6  H.  L.  Cas.  672  ;  27  L.  J.,  Q.  B.  321 ;  4 
.  Jur.  (N.8.)  903  ;  6  W.  R.  523. 

Bringing  Aotion  fxa  Bent  aoeming  enbsequent 
ito  Breaeh.^ — ^A  right  of  re-entry  for  breach  of  a 
.covenant  in  a  lease  is  waived  by  the  lessor's 
;  bringing  an  action  for  rent  accruing  subsequently 
:to  the  breach,  with  a  knowledge  of  its  existence. 
JDendy  v.  Nicholl,  4  C.  B.  (N.8.)  376 ;  27  L.  J., 
fD,  P.  220 ;  6  W.  R.  602. 

Where    Breaeh   Ck>ntinaing.] — ^A   lease 

?under  which  rent  was  payable  quarterly  on  the 
usual  quarter  days  contained  a  covenant  by  the 

-  tenant  to  keep  tiie  demised  premises  in  repair, 
.and  gave  the  landlord  a  right  of   re-entry  for 

breach  of  covenant.  The  premises  being  out  of 
repair,  the  landlord  on  September  22,  1896, 
served  a  notice  upon  the  tenant  under  s.  14, 
Bub-s.  1,  of  the  Conveyancing  Act,  1881,  requiring 
liim  to  execute  certain  specifi,ed  repairs  within 
three  months.    The  repairs  were  not  executed, 

.  and  on  January  14, 1897,  the  physical  condition 

.of  the  premises  being  then  the  same  as  on 
fieptemror  22,  1896,  the  landlord  commenced 

.an  action  by  which  he  claimed  possession  of 
the  premises  and  rent  for  the  quarter  ending 
December  25, 1896 : — Held,  that  the  action  was 
maintainable,  for  the  breach  of  covenant  being  a 

.  continuing  one,  the  landlord  by  claiming  rent  up 
to  December  25,  1896,  did  not  preclude  himseU 
from  insisting  upon  his  right  of  re-entry  in 
respect  of  the  continuing  breach  subsequent  to 
that  date,  and,  the  physical  condition  of  the 
premises  being  the  same,  the  notice  of  September 
22, 1896,  was  a  good  notice  of  the  breach  com- 
plained of  within  the  meaning  of  s.  14,  sub-s.  1, 

-  of  the  Conveyancing  Act,  1881.  Penton  v. 
Bamett,  67  L.  J.,  Q.  B.  11 ;  46  W.  R.  33— C.  A. 

By  Fartioulars  of  Breaehes.] — ^The  plaintiff 
..  demised  a  house  to  C,  who  covenantea  not  to 
permit  or  suffer  any  sale  by  auction  to  take 
place  on  the  premises.    C.  subsequently  granted 
a  bill  of  sale  under  seal  assigning  his  goods  in 
the  house  as  security  for  a  loan,  and  empowering 
the  grantees  to  sell  them  by  auction  on  the 
premises   in  default  of   repayment.    He   next 
mortgaged  the  house  by  an  under-lease  to  the 
•  defendant,  and  finally  executed  a  deed  of  assign- 
ment conveying  aU  his  estate  to  trustees  for  his 
creditors  ;  he  nevertheless  remained  in  possession. 
The  grantees  of  the  bill  of  sale  sold  the  goods  by 
.  auction  on  the  premises.    The  plaintiff  brought 
an  ejectment,  and,  in  compliance  with  a  judge's 
.oi-der,  delivered  particulars   of    the   following 
« breaches  of  covenant,  upon  which  she  relied  as 


By  Pleading.]- A  landlord  suing  in  respect  of 
breaches  of  covenants  agreed  to  be  inserted  in  a 
lease  contracted  for,  claimed  an  injunction  and 
possession  ;  his  pleadings  stated  that  he  was 
willing  to  grant  the  lease : — Held,  that  forfeiture 
was  waived  by  the  pleadings.  Etans  v.  Davis, 
48  L.  J.,  Ch.  223  ;  10  Ch.  D.  747  ;  39  L.  T.  391 ; 
27  W.  R.  285. 

By  Bistraining.]— A  lease  of  a  farm  contained 
a  condition  of  re-entry  for  breaches  of  covenants. 
Breaches  of  covenants  took  place  before  the  24th 
June,  1871.  The  lessors  brought  ejectment 
against  the  tenant  on  the  21st  of  July,  1871 ; 
but  the  writ  did  not  claim  possession  as  from 
any  antecedent  date.  After  the  commencement 
of  the  action,  but  before  the  trial,  the  lessors 
distrained  for  rent  due  up  to  the  24th  of  June, 
1871 : — ^Held,  that  by  such  distress  they  had  not 
precluded  themselves  from  relying  at  the  trial  on 
any  breach  of  covenant  before  the  24th  of  June, 
1871,  on  the  ground  that  bv  bringing  the  eject- 
ment they  had  unequivocally  declared  their  elec- 
tion to  determine  the  lease  on  any  ground  of 
forfeiture  which  had  not  been  waived  before  the 
commencement  of  the  action,  and  that  the 
subsequent  distress,  if  not  justifiable  under  the 
8  Anne,  c.  14,  s.  7,  which  enables  the  landlord 
under  certain  circumstances  to  distrain  after  the 
determination  of  the  tenancy,  was  a  trespass. 
Orimuxtod  v.  Moit,  41  L.  J.,  C.  P.  239  ;  L.  B.  7 
C.  P.  360  ;  27  L.  T.  268  ;  20  W.  R.  972. 

A  distress  and  continuance  in  possession  may 
be  a  waiver  of  an  existing  forfeiture,  but  not  so 
as  to  any  right  which  accrues  subsequently.  Doe 
d.  TayUrr  Y,Jbhn*on.  1  Stark.  411 ;  18  R.  R.  791. 
And  see  Zouch  d.  Ward  v.  WiUingale,  1  H.  Bl. 
311 ;  2  R.  R.  770. 

Taking  an  insufficient  distress  after  the  forfei- 
ture, for  rent  accruing  before,  is  not  a  waiver  of 
the  right  to  re-enter.  Brewer  d.  Ontlow  (^LorS) 
V.  JEaton,  3  Dougl.  230. 

By  a  deed  for  twenty-one  years  from  the  24th 
June,  at  a  rent  payable  hedf -yearly,  the  lessor 
granted  the  lessee  leave  and  licence  to  pick  aJil 
the  copperas  stone  over  certain  land,  with  a  pro- 
viso that,  if  any  part  of  the  rent  should  be  in 
arrear  for  twenty-one  days,  it  should  be  lawful 
for  the  lessor,  without  any  demand,  to  determine 
the  grant  by  notice  in  writing.  In  March,  1858, 
he  (^strained  the  goods  of  the  lessee  for  five  and 
a  half  years*  rent,  due  the  preceding  Christmas, 
whereupon  an  action  was  commenced  for  an 
illegal  distress.  In  May  and  June  of  the  same 
year,  negotiations  took  place  between  the  parties 
for  a  settlement  of  the  action,  and  for  granting 
a  new  lease,  commencing  on  the  24th  of  June, 
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premises  were  not  repaired  within  the  six 
months;  during  that  time  a  negotiation  was 
entei*ed  into  b^  A.  and  B.,  and,  after  the  expira- 
tion of  the  SIX  months,  A.  gave  notice  to  B. 
that,  if  he  did  not  agree  to  certain  terms  in  three 
days,  A.  would  hold  him  to  the  covenants  in  his 
lease.  B.  did  not  agree : — Held,  that  A.  could 
not  recover  in  ejectment  for  a  forfeiture,  he 
having  elected  to  perform  the  repairs,  and 
distrain  on  B.  for  the  expense,  and  tho  general 
power  to  re-enter  not  oeing  revived  by  the 
three  days'  notice.  Doe  d.  De  Uutzen  v.  t/ewU^ 
6  A.  &  E.  277;  6  N.  &  M.  764;  2  H.  &  W.  162; 
5  L.  J.,  K.  B.  217. 

•  Where  a  landlord,  finding  the  premises  out  of 
repair,  gave  the  tenant  three  months*  notice  to 
repair,  pursuant  to  his  covenant: — Held,  first, 
that  he  could  not  maintain  ejectment  for  a  for- 
feiture until  the  three  months  had  elapsed ;  and, 
secondly,  that  the  notice  was  a  waiver  of  the 
breach  of  the  general  covenant  to  repair.  Doe 
d.  Morccraft  v.  Mevix^  7  B.  &  R.  98 ;  4  B.  &  C. 
606 ;  1  Car.  &  P.  346 ;  4  L.  J.  (0.8.)  K.  B.  4  ;  28 
B.  R.  426. 

A  right  of  re-entry,  acquired  by  an  omission  to 
repair  three  months  after  notice,  is  suspended, 
but  not  waived,  by  an  agreement  to  allow  the 
tenant  further  time  to  repair.  Boe  d.  JRankin  v. 
BrindUjf,  1  N.  &  M.  1 ;  4  B.  &  Ad.  84 ;  2  L.  J., 
K.  B.  7. 

Where  a  lease  contains  a  covenant  by  the 
lessee  to  repair  and  keep  in  repair,  and  also  to 
repair  within  three  monUis  after  notice,  with  a 
clause  of  re-entry  for  nonperformance  of  cove- 
nants, the  landlord  may  re-enter,  as  for  a  for- 
feiture, on  finding  the  premises  out  of  repair. 
Baylis  v.  Le  Oroty  4  C.  B.  (N.8.)  637;  4  Jur. 
(N.s.)  518. 

A  lessee,  under  a  covenant  to  repair  on  three 
months*  notice,  with  a  penalty  of  re-entry, 
received  notice  on  the  16th  September  to  repair 
according  to  a  specification,  and  out  of  the 
twenty-two  items  specified  only  two  were  not 
commenced,  and  eight  not  completely  finished, 
on  the  18th  December,  the  latter  having  been 
delayed  by  the  state  of  the  weather.  There  was 
no  entry  by  the  lessors  to  inspect,  and  no  notice 
from  them  to  expedite  the  works  during  the 
interval,  and  the  whole  of  the  works  were 
completely  finished  in  the  second  week  in 
Januaiy : — Held,  that  the  lessee  was  entitled  to 
be  relieved  against  an  ejectment  for  the  breach 
of  covenant.  Bargent  v.  Thanuo/tf  4  Giff.  473 ; 
9  Jur.  (N.8.)  1192 ;  9  L.  T.  365. 


1864,  when  the  former  grant  would  expire ;  but 
the  terms  arran^red  were  not  carried  out  by  the 
lessor,  who,  on  the  3rd  of  July,  1858,  gave  the 
lessee  a  written  notice  that  he  determined  the 
grant,  on  the  ground  that  half  a  year's  rent,  due 
at  Christmas,  1857,  was  in  arrear : — Held,  that 
the  conduct  of  the  lessor  in  making  the  distress 
(though  it  was  an  illegal  act),  together  with  the 
negotiations,  was  satisfactory  evidence  that  he 
treated  the  licence  as  still  subsisting,  and  was 
therefore  a  waiver  of  the  forfeiture.  Ward  v. 
Bay,  5  B.  &  S.  359  ;  33  L.  J.,  Q.  B.  254 ;  10  L.  T. 
578 ;  12  W.  R.  829— Ex.  Ch. 

A  lessee  covenanted  that  his  executors  or 
assigns  would  insure  the  demised  premises,  and 
keep  them  insured  during  the  term,  and  deposit 
the  policy  with  the  lessor.  The  lease  contained 
a  proviso  for  re-entry  on  breach  of  any  of  the 
covenants.  The  lessee  assigned,  and  the  pre- 
mises were  never  insured  either  by  him  or  his 
assignee.  The  lessor  distrained  on  the  30th  Sep- 
tember for  rent  then  due,  and  afterwards  brought 
an  ejectment  on  a  demise  laid  on  the  24th 
October : — Held,  that  though  the  distress  was  an 
acknowledgment  of  a  tenancy  to  the  30th  Sep- 
tember, and  a  vraiver  of  any  forfeiture  to  that 
time,  yet  the  lessor  was  entitled  to  recover  in 
ejectment  for  the  forfeiture  incurred  by  the 
bi-each  of  covenant  between  the  30th  September 
and  the  24th  October.  Btfe  d.  Flower  v.  Peck, 
1  B.  &  Ad.  428 ;  9  L.  J.  (0.8.)  E.  B.  60.  See  also 
Boe  d.  Be  Rutzeu  v.  Lewis,  infra. 

Where  a  landlord  has  distrained  for  rent,  but 
after  the  realisation  of  the  distress  half  a  year's 
rent  still  remains  due,  the  distress  does  not 
operate  as  a  waiver  of  the  landlord's  right  to 
re-enter  for  nonpayment  of  rent,  so  as  to  prevent 
him  from  serving  a  writ  in  ejectment  for  the 
recovery  of  the  premises  under  s.  210  of  the 
Common  Law  Procedui'e  Act,  1852.  Thomas  v. 
LuViam,  64  L.  J.,  Q.  B.  720 ;  ri895]  2  Q.  B.  400  ; 
14  R.  692  ;  73  L.  T.  146 ;  43  W.  B.  689 ;  69  J.  P. 
709— C.  A. 

Bringing  ^eetment.] — The  service  by  a  lessor 
upon  the  lessee  of  a  declaration  in  ejectment  for 
the  demised  premises  for  a  forfeiture,  operates  as 
a  final  election  by  the  lessor  to  determine  the 
term ;  and  he  cannot  afterwards  (although  there 
has  not  been  any  judgment  in  the  ejectment) 
sue  for  rent  due  or  for  covenants  broken  after 
the  service  of  the  declaration  (or  by  15  &  16  Vict. 
c  76,  8. 168,  after  the  service  of  the  writ).  Jonee 
V.  Carter,  15  M.  &  W.  718. 

Hotioo  to  Repair.] — ^A  forfeiture  incnxred  by 
the  breach  of  a  general  covenant  to  keep  the 
premises  in  repair,  is  not  waived  by  a  notice 
given  under  a  covenant  to  repair  within  three 
months.    Roe  d.  QodUy  v.  Paine,  2  Camp.  520. 

A  lease  of  lands  ana  houses  by  A.  to  B.  con- 
tained a  general  covenant  by  B.  to  repair,  and  a 
further  covenant  that  A.  might  give  notice  to  B. 
of  all  defects  and  want  of  repairs,  and  if  B.  did 
not  repair  the  said  defects  within  two  montJbs, 
A.  might  enter  and  do  the  repairs  himself,  the 
•expense  of  which  B.  was  to  repav  at  the  time  of 
paying  his  next  rent ;  and  if  he  did  not  do  so,  A. 
might  distrain  on  him  for  the  expense,  as  in  case 
of  rent  in  arrear.  There  was  also  a  power  to  A. 
to  re-enter,  upon  breach  of  any  covenant.  The 
premises  being  out  of  repair,  A.  gave  B.  notice 
to  repair  within  six  months,  and  that,  if  B.  did 
not  repair  within  that  time,  he  would  perform 
the  repairs,  and  charge  B.  with  the  expense.  The 


Fennitting  or  Booogniiing  BroMlL] — ^If  a 
lessee  exercises  a  trade  on  the  demised  premises 
by  which  his  lease  is  forfeited,  the  landlord  does 
not,  by  merely  lying  by,  and  witnessing  the  act 
for  six  years,  waive  the  forfeiture.  Boe  d.  Shop- 
pard  V.  Ml^  3  Taunt.  78  ;  12  R.  R.  579. 

Some  positive  act  of  waiver,  as  the  receipt  of 
rent,  is  necessary.    Ih. 

If,  on  the  trial  of  an  ejectment  against  the 
assignee  of  a  tenant  on  a  forfeiture  of  a  lease  by 
breach  of  covenant,  it  appears  that  the  landlord 
so  acted  as  to  induce  the  tenant's  assignee  to 
believe  that  the  latter  was  doing  all  that  he  ought, 
the  landloixl  cannot  recover,  although  the  cove- 
nants are  actually  broken,  and  there  is  neither  a 
release  nor  a  dispensation  on  the  part  of  the  land- 
lord. Boe  d.  knight  v.  Botoe,  2  Car.  &  P.  246  ; 
R.  &  M.  343.  See  West  v.  Bldkeway,  3  Scott 
(N.B.)  199 ;  9  D.  P.  C.  846  ;  2  Man.  k,  G.  729 ;  10 
L.  J.,  C.  P.  173  ;  6  Jur.  630. 
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relinquish,  bat  shall  not  under-let  or  assign 
without  the  consent  of  the  lessor,  except  to 
responsible  persons.  The  mines  were  worked 
for  twenty-four  years,  when  the  lessee  died, 
and  a  suit  was  instituted  to  administer  his 
estate  and  a  reoeiTer  appointed.  The  ironstone 
mine  was  then  no  longer  worked,  and  ten  years 
after  the  working  of  the  coal  mines  was  also 
stopped*  Bent  continued  to  be  received,  and 
a  correspondence  ensued,  not  assuming  a 
peremptory  tone,  until  fifteen  years  after  the 
mines  were  shut  up,  the  lessors  having  had 
knowledge  of  the  abandonment  all  along.  An 
ejectment  was  brought,  but  restrained  by 
reason  of  there  being  a  receiver ;  and  on  sum- 
mons for  liberty  to  proceed  wiUi  the  action : — 
Held,  that  the  lessors  had  no  right  to  pro- 
hibit the  letting  to  responsible  persons,  and 
that  by  acquiescence  with  knowledge  of  the 
breaches  of  covenant,  tbey  had  lost  their  right 
to  proceed  to  recover  possession  immediately, 
but  must  give  the  lessees  a  reasonable  time  for 
restitution  of  the  works;  and  the  application 
for  liberty  to  proceed  at  law  ordered  to  stand 
over  for  three  mondis.  Whitehead  v.  BeTMistt^ 
9  W.  B.  626. 


On  an  action  of  ejectment  for  the  breach  of  a 
condition  that  the  lessee  should  not  under-let,  in 
an  agreement  amounting  to  a  lease,  it  appeared 
that  the  lessor  of  the  plaintiff  asked  the  defen- 
dimt  what  he  would  take  for  his  land  ;  and  on 
the  defendant  naming  a  price,  said,  "Then  let  it, 
and  I  shall  know  what  it  will  produce  next  year  " : 
— Held,  that  this  was  a  waiver  of  the  forfeiture 
on  a  breach  of  such  condition.  Doe  d.  Menniker 
V.  Watt,  1  M.  &  By.  694  ;  8  B.  &  C.  308  ;  6  L.  J. 
(0.8.)  K.  B.  186. 

If  a  lessor,  after  a  forfeiture,  advises  a  person 
to  purchase  the  term  of  his  lessee,  he  cannot 
maintain  an  ejectment  for  such  forfeiture  against 
such  purchaser  ;  but  he  may  do  so  if  the  party 
has  an  interest,  viz.  an  annuity  secured  on  the 
premises,  and  the  advice  is  merely  "  to  take  to 
them."  Doe  d.  Sore  v.  Ihfkine,  1  Car.  &  P.  164  ; 
B.  k  M.  29. 

Land  was  demised  to  the  lessee,  who  cove- 
nanted in  the  lease  to  build  and  complete  certain 
houses  thereon  within  a  year,  and  that  if  he  did 
not  the  lease  should  be  void;  the  houses  not 
being  completed  within  the  specified  period: — 
Held,  that  the  forfeiture  was  not  waived  by  the 
steward  of  the  lessor  having  permitted  the  lessee 
to  employ  workmen  in  completing  the  houses  for 
a  short  period  after  such  forfeiture.  Doe  d, 
Kentington  v.  Drindley,  12  Moore,  37 ;  6  L.  J. 
(0.8.)  C.  P.  3. 

An  owner  of  an  estate  covered  it  with  houses, 
and  sold  some  of  them,  subject  to  a  covenant  not 
to  carry  on  any  trade,  business,  or  calling  therein, 
or  to  otherwise  use  or  suffer  the  same  to  be  used, 
to  the  annoyance,  nuisance,  or  injury  of  any 
of  the  houses  on  the  estate : — Held,  that  the 
carrying  on  of  a  girls*  school  in  one  of  the  houses 
was  a  breach  of  the  covenant,  and  that  the 
covenantee  had  not  waived  the  benefit  of  the 
covenant,  though  he  had  permitted  other  houses, 
held  under  the  like  covenant,  to  be  used  as 
schools.  Kemp  v.  Sober,  1  Sim.  (K.S.)  617 ;  20 
L.  J.,  Oh.  602  ;  15  Jur.  468. 

Mere  standing  by  and  seeing  the  lessee  making 
alterations  which  are  in  breach  of  his  covenant, 
does  not  operate  as  a  waiver  on  the  part  of  the 
lessor.    Perry  v.  Davie,  3  0.  B.  (N.8.)  769. 

By  a  lease  empowering  the  lessee  to  build,  he 
covenanted  to  cultivate  part  of  the  land,  on 
which  no  buildings  should  be  erected,  in  a  hus- 
bandlike manner,  and  there  was  a  clause  of  for- 
feiture for  breach  of  covenant.  The  lessee  built 
a  vitriol  factory  on  the  land,  with  the  knowledge 
of  the  lessor,  but  being  obliged  to  discontinue  the 
manufacture  by  an  indictment  he  pulled  down 
the  manufactory,  and  paid  part  of  the  proceeds 
of  the  building  materials  to  the  lessor  in  pur- 
suance of  an  agreement  between  them : — Held, 
that  the  lessor  had  not  in  equity  precluded  himself 
from  entering  for  the  non-cultivation  of  the  land 
after  the  manufactory  was  pulled  down.  SUle  v. 
Jtowland,  4  De  O.  M.  &  G.  430  ;  1  W.  B.  422. 

To  permit  a  tenant  to  remain  in  possession  and 
expend  his  money  in  building  with  the  knowledge 
of  the  landlord,  after  an  eviction  for  nonpay- 
ment of  rent,  is  a  waiver  of  the  forfeiture  under 
the  ejectment  statutes.  Hume  v.  KefU,  1  Ball  & 
B.  654. 

A  lease  was  granted  of  coals  and  ironstone 
for  300  years  at  a  fixed  rent  and  paying  certain 
royalties  not  fixed,  and  the  lease  contained  a 
stipulation  that  the  working  shall  not  be 
deUtyed  more  than  five  years  from  the  date  of 
the  lease ;  also  that  as  to  three  out  of  four  of 
the   mines,   the   lessees   may   either   work   or 


SiEMt  of.] — ^A  lessor,  who  has  a  right  of 

re-entry  reserved  on  breach  of  a  covenant  not  to 
under-let,  does  not,  by  waiving  his  re-entry  on 
one  under-letting,  lose  his  right  to  re-enter  on  a 
subsequent  under-letting.  Nor,  by  waiving  his 
right  to  re-enter  on  a  breach  of  covenant  to 
repair,  does  he  waive  his  re-entry  on  a  subsequent 
want  of  repairs.  Doed.  Boecavoen  v.  Bliee,  4 
Taunt.  735. 

Where  circumstances  occur  which  entitle  a 
party  to  take  advantage  of  a  clause  of  forfeiture, 
and  he  does  acts  which  shew  that  he  waives  that 
forfeiture  (though  the  acts  were  such  as  he  was 
not  entitled  to  do),  he  cannot  afterwards  take 
advantage  of  the  forfeiture.  Ward  v.  Day,  6 
B.  &  S.  369  ;  33  L.  J.,  Q.  B.  264  ;  10  L.  T.  578; 
12  W.  B.  829— Ex.  Oh. 

None  where  Porfeiture  Complete,] — ^When  a 
forfeiture  is  complete,  there  can  be  no  waiver  of 
it.  Thus,  where  a  condition  is  annexed  to  a 
lease  for  years,  upon  breach  of  which  the  lease 
becomes  void,  the  forfeiture  works  the  instant 
such  breach  happens,  and  is  then  complete 
without  entry,  so  that  there  can  be  no  waiver; 
but  where  the  condition  is  annexed  to  a  freehold, 
there  may  be  a  waiver  after  the  breach,  and 
before  the  entry,  for  xmtil  then  the  forfeiture  is 
not  complete.  Sexton  v.  Boyle,  Yem.  k  ScriT. 
414. 

Other  Xatten  as  to.]— Where,  during  the 
existence  of  a  lease  containing  a  proviso  for 
re-entry  in  case  of  assignment  ex  under-letting 
without  licence  in  writing,  the  lessor,  who  had 
purchased  the  remainder  of  tiie  interest  in  it, 
engaged  to  grant  a  new  lease  to  the  defendant  to 
take  effect  on  the  expiration  of  the  old  lease : — 
Held,  that  the  lessor  could  not  maintain  eject- 
ment against  the  defendant  on  the  i^t  of  his 
possession,  though  no  licence  in  writing  had  been 
granted,  as  there  was  a  waiver  of  the  forfeiture 
if  any  had  taken  place,  or  else  there  was  no  for- 
feiture at  all,  for  the  defendant  came  in  with  tlie 
lessor^s  consent  Doe  d.  Weatherhead  v.  Oitr* 
toood,  1  H.  &  W.  140. 

A  tenant  is  not  absolved  from  the  performance 
of  the  covenants  of  his  lease  by  a  notice  to  quit 
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each  notice  oaght  rather  to  be  regarded  as  a 
notice  to  be  more  vigilant  in  the  performance  of 
the  covenants.  Gregory  y,  Wilionj  9  Hare,  683 ; 
16  Jar.  304. 


ir«  Demand  of  Bent. 

When  Neoeifary.] — Upon  a  lease  resenring 
rent  payable  qaarterlj,  with  a  proviso  that  if 
the  rent  is  in  arrear  twenty-one  days  next  after 
the  day  of  payment,  being  lawfully  demanded, 
the  lessor  may  re-enter : — Held,  that  five  quarters 
being  in  arrear,  and  no  sufficient  distress  on  the 
premises,  the  lessor  might  re-enter  without  a 
demand.  Doe  d.  Sclwlejield  t.  Alexander^  2 
M.  &  S.  525  ;  15  B.  R.  338.  Sec  S.  C,  3  Camp. 
516  ;  14  R.  R.  830. 

Where  a  lease  contained  a  proviso  that  if  the 
rent  was  in  arrear  for  twenty-one  days,  the  lessor 
might  re-enter,  although  no  legal  or  formal  demand 
should  be  made  : — Held,  timt  the  rent  having 
been  in  arrear  for  twenty-one  days,  the  lessor 
might  maintain  ejectment  without  actual  re-entry 
or  demanding  the  rent.  Doe  d.  Harris  v.  Masters, 
4  D.  &  R.  45;  2  B.  &  C.  490;  2  L.  J.  (0.8.)  K.  B. 
117 ;  26  R.  R.  422.  And  see  lUde  v.  Farr,  6 
M.  &  S.  121 ;  18  R.  R.  329. 

Where  a  landlord  has  a  right  to  re-enter  for 
nonpayment  of  rent,  he  cannot  recover  in  eject- 
ment at  common  law,  unless  he  demands  the 
rent  on  the  day  when  it  becomes  due ;  nor  under 
4  Gko.  2,  c.  28,  8.  2,  if  there  is  a  sufficient  distress 
on  the  premises.  Doe  d.  Forster  v.  Wandlass^ 
7  Term  Rep.  117  ;  4  R.  R.  393. 

A  lease  contained  the  following  clause :  "  And 
it  shall  be  lawful  for  the  lessor,  her  executors, 
kc.  to  call  on  tenant  for  quarterly  payment  of 
rent,  or,  if  otherwise,  as  now  accepted,  at 
Michaelmas  and  Lady-day,  as  a  matter  of 
favour,  with  a  quarter  remaining  in  hand,  and, 
if  not  paid  in  twenty  days  after,  rent  as  stated, 
and  IQL  of  increased  rent  for  breaking  up  land 
by  acre,  then  the  tenant  shall  be  liable  to  have 
the  rent  due  recovered  by  sale  and  distress,  or  to 
enter  on  the  premises  for  the  same  tiU  it  be 
fully  satisfied^': — Held,  first,  that  the  clause 
might  be  understood  as  reserving  a  right  of 
entry,  upon  nonpayment  of  rent,  to  hold  the 
premises  till  the  arrears  were  paid.  Doe  d.  Darke 
V.  BowdUeh,  8  Q.  B.  973;  16  L.  J.,  Q.  B.  266  ;  10 
Jur.  637. 

Held,  secondly  that  under  the  clause  the 
lessor  could  not  enter  without  the  common-law 
formalities,  the  4  Oeo.  4,  c.  28,  s.  2,  applying  only 
where  there  is  a  right  of  re-entry  by  which  the 
lease  is  avoided.    lb. 

An  agreement  of  tenancy  contained  the  fol- 
lowing clause:  This  agreement  is  entered  into 
upon  the  express  condition  that,  if  the  tenant 
BhalL  make  default  in  payment  of  the  rent,  or 
any  part  thereof,  within  twenty-one  days  after 
the  same  shall  become  due,  being  demanded,  it 
shall  be  lawful  for  the  landlord,  without  giving 
any  notice  to  quit,  and  without  any  other  warrant, 
authority,  or  proceedings,  to  re-enter :  —  Held, 
that,  to  entitle  the  landlord  to  avail  himself  of 
the  right  of  re-entry,  the  rent  must  be  in  arrear 
twenty-one  days,  and  a  demand  (but  without  the 
formalities  of  a  common-law  demand  of  payment) 
be  then  made.  Phillips  v.  Bridge,  43  L.  J.,  C.  P. 
13  ;  9  L.  R.  0.  P.  48  ;  29  L.  T.  692  ;  22  W.  R. 
237. 

What  if  SullLoient.] — A  demand  of  rent  due 
from  the  lessee  to  the  lessor,  though  made  of  a 

VOL.  vni. 


stranger,  if  made  upon  the  land,  is  a  sufficient 
demand,  and  need  not  be  general  to  sustain 
ejectment  for  a  forfeiture  for  nonpayment  of 
rent,  being  lawfully  demanded.  Doe  d.  Brooke  t. 
Bridges,  2  D.  &  R.  29  ;  1  L.  J.  (0.8.)  K.  B.  9. 

A  demand  within  the  twenty-one  days  is 
insufficient.    Phillips  v.  Bridge,  supra. 

A  lease  for  years  contained  a  covenant  to  pay 
rent,  and  a  proviso  for  re-entry  on  nonpayment 
of  rent,  the  rent  "  being  first  lawfully  demanded.** 
The  property  being  vacant,  the  liuidlord  asked 
for  payment  of  rent  from  the  person  liable  to  pay 
it,  and  not  receiving  it,  re-entered  : — Held,  that 
there  had  been  a  sufficient  demand,  and  that  the 
lease  was  effectually  determined.  Manser  v.  Diss, 
8  De  G.  M.  &  G.  703  ;  3  Jur.  (N.8.)  252. 

By  a  lease,  rent  was  payable  on  the  usual 
quarter  days,  provided  that  if  the  rent  should  be 
in  arrear  for  twenty-eight  days  after  any  of  the 
days  appointed  for  payment  after  the  same  had 
been  lawfully  demanded,  it  should  be  lawful  for 
the  lessor  to  re-enter  and  take  possession  if 
necessa^,  without  bringing  an  ejectment.  The 
rent  being  unpaid : — Held,  that  a  demand  made 
on  the  premises  at  half -past  ten  o*clock  on  the 
morning  of  the  last  day  was  not  sufficient  to 
entitle  the  lessor  to  re-enter  without  action. 
Aeocks  V.  Phillips,  5  H.  &  N.  183. 

Invalid  Votieeor  Dtmaad.] — By  an  agreement 
in  writing  dated  the  7th  March,  1884,  made 
between  the  plaintilEs  and  defendants,  the  defen- 
dants agreea  to  lease  to  the  plaintiffs  the  adver- 
tisement spaces  on  the  cars  of  the  defendants 
running  at  N.  for  three  years,  from  the  7th 
January,  1884,  at  a  rent  of  120/.  a  year  payable 
quarterly.  The  agreement  provided  that  the 
advertising  boards  and  fittings  should  be  found 
by  the  plaintiffs ;  and  it  contained  a  condition 
that  in  the  event  of  default  by  the  plaintifb  in 
payment  of  any  moneys  due  under  the  agreement 
tor  thirty  days  after  demand  in  writing,  the 
defendants  should  be  at  liberty  at  once  to  deter- 
mine the  agreement  or  lease,  and  on  the  deter- 
mination thereof  the  boards  were  to  become  the 
property  of  the  defendants,  who  were  to  have  the 
option  of  purchasing  the  other  fittings.  The 
plaintiffs  usually  paid  the  rent  upon  the  first  day 
of  the  month.  Upon  the  7th  April,  1885,  the 
plaintiffs  not  having  paid  the  rent  for  the  past 
quarter,  the  defendants  sent  a  written  demand 
for  the  payment  of  30Z.,  "being  one  quarter's 
rent  under  the  advertising  agreement  due  on  the 
1st  inst.,"  and  on  the  30th  May,  the  rent  being 
still  in  arrear,  they  wrote  to  the  plaintiffs  deter- 
mining the  agreement : — Held,  that  the  demand 
of  7th  April  being  inaccurate,  was  not  a  demand 
on  which  a  forfeiture  could  be  founded,  and  that 
the  agreement  was  not  properly  determined. 
Jackson  V.  Northampton  Street  Tramways  Co.^ 
56  L.  T.  91. 

When  ExoesiiTO.] — In  ejectment  to  recover 
premises  for  nonpayment  of  rent  under  the 
usual  proviso  for  re-entry  on  nonpayment  for 
twenty-one  days,  it  appeared  that  the  rent  was 
payable  quarterly,  and  that  a  demand  of  more 
than  one  quarter's  rent  was  made  on  the  twenty- 
first  day  at  one  o'clock : — Held,  that  only  one 
quarter's  rent  should  have  been  demanded, 
and  that  at  sunset.  Doe  d.  Wlieeldon  v.  Paul,  3 
Car.  &  P.  613. 

Efllset  of  Tenant  Bafniing  to  Fay  after.] — ^A 

tenant  for  a  definite  term  of  years  does  not  forfeit 
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his  term  bj  orally  refusing,  upon  demand  of 
the  rent  made  by  his  landlord,  to  pay  the  rent, 
and  claiming  the  fee  as  his  own.  Doe  d.  Cfraves 
V.  WelU,  10  A.  &  B.  427 ;  2  P.  &  D.  396  ;  8  L.  J., 
Q.  B.  265  ;  3  Jur.  820. 

h.  How  Available  in  Pleadlnir* 

Defence — Of  Lesior.] — Where  a  right  of  entry 
accrues  by  forfeiture,  and  several  forfeitures  of 
the  same  kind  have  happened,  though  the  land- 
lord has  not  availed  himself  of  them,  if  he  pleads 
hift  right  of  entry  in  trespass  brought  against 
him  by  his  tenant,  he  must  set  out  the  specific 
forfeiture  on  which  he  grounds  such  right 
Kavafnagh  v.  Oudge,  6  Scott  (n.r.)  508  ;  5  Man. 
&  G.  726  ;  12  L.  J.,  C.  P.  268  ;  7  Jur.  362. 

Of  Leisee.] — To  an  action  for  rent,  the 

defendant  pleaded  a  plea  to  the  further  main- 
tenance of  the  action,  setting  out  an  indenture, 
by  which  premises  were  demised  by  S.  to  the 
plaintiff,  with  a  power  of  re-entry  in  favour  of 
§.,  in  case  of  nonperformance  by  the  plaintiff  of 
the  covenants  contained  therein ;  that,  before 
the  rent  accrued  due,  the  plaintiff  broke  one  of 
such  covenants ;  and  that,  by  means  of  the 
premises,  the  estate  and  interest  of  the  plaintiff 
in  the  premises  became  forfeited,  and  that,  by 
reason  and  in  consequence  of  the  forfeiture,  S. 
brought  an  ejectment.  The  plea  set  out  the 
proceedings  and  judgment  in  ejectment  given 
after  the  commencement  of  the  action,  and 
that  the  defendfuit  afterwards  on  being  required 
to  do  so,  attorned  tenant  to  S.,  and  paid  him 
the  rent : — Held,  a  good  answer  to  the  further 
maintenance.  Franklin  v.  Carter,  3  D.  &  L.  21 3 ; 
1  0.  B.  760  ;  14  L.  J.,  C.  P.  241  ;  9  Jur.  874. 

1.  Belief  against, 
i.  In  Equity. 

The  court  refuses  to  relieve  lessees  against  the 
legal  consequences  of  breaches  of  covenant,  as 
well  in  cases  which  rest  in  contract  as  where  the 
legal  relation  between  the  parties  is  fully  estab- 
lished. Gregory  v.  WiUon^  9  Hare,  683  ;  16  Jur. 
304. 

It  must  be  a  strong  case  of  equity  created  by 
a  landlord  against  himself  to  control  his  legal 
right.    Jh, 

Oronndi  for— No  one  to  Perform.] — ^The  fact 
of  there  being  no  personal  representative  of  a 
lessee  on  whom  the  duty  of  performing  the  cove- 
nants of  the  lease  has  devolved  cannot  be  set  up 
against  the  landlord.    lb, 

Condnot  of  LeMor.l — ^Where  a  lessee  had 

forfeited  his  lease  at  law,  but  shewed  reasonable 
ground  for  belief  that  he  had  a  good  defence  in 
equity,  the  landlord  was  restrained  from  pro- 
ceeding to  execution  at  law  until  the  hearing  of 
the  cause.  North  Staffordshire  Steel,  ^o,  Co,  v. 
Catnoytt  11  Jur.  (N.S.)  655. 

Semble,  that  where  a  landlord  is  aware  that  a 
lease  is  or  must  be  forfeited,  and  allows  the  tenant 
to  go  on  spending  money  on  the  property,  the 
landlord  will  be  restrained  from  availing  himself 
of  the  forfeiture  at  law.    Ih, 

Relief  lies  in  general  against  a  forfeiture  of  a 
lease  during  a  period  when  the  landlord  dealt 
with  the  tenant  so  as  to  lead  him  to  suppose  the 
forfeiture  would  not  be  insisted  on  ;  but  where  a 
subeequent  forfeiture  was  incurred  after  such 


dealings  had  ceased : — ^Held,  that  the  prior  trans* 
actions  raised  no  equity.  Flattery  v.  Andereon, 
12  It.  Bq.  R.  218. 


Fouibility    of  CompeneatioiL.] — Relief 


against  forfeiture  by  breach  of  covenant  by 
lessee,  where  compensation  can  be  made.  Davit 
V.  West,  12  Ves.  476. 

Relief  against  forfeiture  where  compensation 
can  be  made  ;  as  against  a  clause  of  re-entiy  for 
breach  of  a  covenant  to  lay  out  a  specific  sum  in 
repairs  in  a  given  time,  and  not  limited  to  cases 
of  accident,  &c.  but  even  against  negligence  and 
voluntary  acts.    Sanders  v.  Pope^  12  Ves.  282. 

Aetion  for— Payment  into  Conrt — Payment 
ont.] — The  arrears  of  rent  and  amount  of  costs 
brought  into  court  by  the  plaintiff,  in  a  suit  to 
redeem  a  lease  forfeited,  by  nonpayment  of 
rent,  must,  if  the  bill  is  dismissed,  be  i*epaid  to 
che  plaintiff  semble.  Bowser  v.  Qtlby,  1  Hare, 
109  ;  11  L.  J.,  Ch.  132  ;  6  Jur.  1106. 

Forfeitnre  of  Bight  to  Benewal.] — See  ante, 
cola.  831  et  seq. 

Nonpayment  of  Bent.] — See  ante,  cols.  909  et 
seq. 

Breaeh  of  Covenant  to  Bepair.] — See  ante, 
cols.  1120  et  seq. 

Breaeh  of  CoTonant  against  Assignment] — 

See  ante,  col.  1168. 

Breaeh  of  CoTonant  to  Insvre.] — See  ante,  ools. 
1212,  1213. 


ii.  Under  Cunmon  Law  Procedure  Acts, 

Aot  of  IMO— Nonpayment  of  Bent— Costs.] — 
Where  in  an  action  of  ejectment  upon  a  forfeiture 
by  non-payment  of  rent  the  plaintiff  obtains 
judgment  but  without  costs,  the  defendant  may 
obtain  relief  from  the  forfeiture  under  the  Com- 
mon Law  Procedure  Act,  1860  (23  &  24  Vict.  c. 
126),  s.  1,  without  being  required  to  pay  the 
plaintiff  any  costs  other  than  those  of  the  sum- 
mons for  relief.  Croft  v.  London  and  Qmnty 
Banking  Co,,  64  L.  J.,  Q.  B.  277 ;  14  Q.  B.  D. 
347  ;  62  L.  T.  374  ;  49  J.  P.  356—0.  A. 

Beoessary  Parties — Original  Lessee.] — 

After  judgment  in  an  action  of  ejectment  for  non- 
payment of  rent,  a  mortgagee  of  land  by  sub- 
demise  when  applying  under  s.  1  of  the  Common 
Law  Procedure  Act,  1860,  for  relief  against  for- 
feiture, must  make  the  original  lessee  a  party  to 
the  proceedings.  Berney  v.  Moore  (2  Ridgway, 
310)  explained ;  Doe  d.  WliUfield  v.  Moe  (3  Taunt. 
402)  distinguished.  Hare  v.  Elm4, 62  L.  J.,  Q.  B. 
187 ;  [1893]  1  Q.  B.  604  ;  5  B.  189 ;  68  L.  T.  223  ; 
41  W.  R.  297  ;  57  J.  P.  309. 

Aet  of  1852— Honpayment  of  Bent — Bank- 
mptey  of  Lessee— Assignment  by  nmstee  to 
Xortgagee— Be-entry  without  Prooess  of  Law — 
Form  of  Order — Damages.  1 — ^Relief  against  for- 
feiture for  nonpayment  of  rent  is  not  confined 
to  the  case  impliedly  referred  to  in  the  Common 
Law  Procedure  Act,  1862, — ^namely,  recovery  by 
process  of  law— but  will  extend  also  to  a  case 
where  there  has  been  peaceable  resumption  of 

E remises  without  such  process.    Such  relief  will 
e  given  to  a  mortgagee  to  whom  the  trustee  in 
bankruptcy  of  the  lessee  has  assigned  the  lease. 
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The  time  for  applying  for  relief  is,  however,  by 
analogy  to  the  statute,  limited  to  six  months 
after  recovery  of  possession.  In  such  a  case  the 
plaintiff,  an  equitable  mortgagee  to  whom  a  lease 
had  been  assigned  by  the  trustee  in  bankruptcy 
•of  the  lessee,  was  declared  to  be  entitled,  on  pay- 
ment of  the  arrears  of  rent,  to  enjoy  the  demised 
iand  according  to  the  lease  already  in  existence. 
But  no  damages  can  be  awarded  to  the  plaintiff 
Jis  compensation  in  respect  of  the  time  during 
which  he  has  been-  kept  out  of  possession.  Howard 
V.  Fawthatce,  64  L.  J.,  Ch.  666  ;  [1895]  2  Ch.  581 ; 
13  R.  663  ;  73  L.  T.  77  ;  43  W.  R.  645. 

iii.  Under  Canveyanciiig  Acts. 

Statates.] — 44  &  45  Vict.  c.  41  (Conveyancing 
Act,  1881),  s.  14,  and  55  &  56  Vict.  c.  13  (Con- 
veyancing Act,  1892),  ss.  2,  4  and  6. 

Notiee  to  Bemedy  Breach — Form  of.] — The 
notice  required  by  s.  14  of  the  Conveyahcing 
and  Law  of  Property  Act,  1881,  to  be  served  by 
•a  lessor  on  a  lessee  before  enforcing  a  right  of 
re-entry  or  forfeiture  for  breach  of  covenant, 
roust  specify  the  particular  breach  complained  of 
with  sufficient  clearness  to  enable  the  lessee  to 
remedy  the  same.  Fletcher  v.  Abkes,  66  L.  J., 
<:!h.  177  ;  [1897J  1  Ch.  271  ;  76  L.  T.  107 ;  45 
W.  R.  471  ;  61  J.  P.  232. 

A  notice  stating  that  "you  have  broken  the 
'Covenants  for  repairing  the  inside  and  outside  of 
the  houses  (naming  them  all)  contained  in  a  lease 
•of  the  said  premises  (describing  it),"  was  held 
insufficient,  as  it  did  not  distinctly  specify  the 
particular  houses  in  respect  of  which  the  cove- 
nants had  been  broken.    lb, 

A  notice  by  the  lessor  under  s.  14,  sub-s.  1, 
specifying  the  breach  complained  of,  and  requir- 
ing the  lessee  to  remedy  it,  is  not  invalid  because 
it  does  not  contain  a  claim  for  compensation  in 
money  for  the  breach.  North  London  Land  Co. 
*v.  Jacques  (49  L.  T.  659),  overruled.  Lock  v. 
Pearce,  62  L.  J..  Ch.  582;  [1893]  2  Ch.  271  ; 
■2  R.  403  ;  68  L.  T.  569  ;  41  W.  R.  869. 

Sorviee  of— '*  Lewee."] — ^An  assignee  of 


.-ft  lease  is  a  "  lessee  "  withing  the  meaning  of  s.  14, 
sub-s.  1,  of  the  Conveyancing  Act,  1881.  A 
notice,  under  s.  14,  sub-s.  1,  of  the  Conveyancing 
Act,  1881,  addressed  to  A.  B.  (the  original  lessee), 
and  "  all  others  whom  it  doth  or  may  concern," 
and  served  on  the  persons  in  occupation  of  the 
premises  demised,  is  sufficiently  addressed  to,  and 
validly  served  on,  the  assignee  of  the  lease. 
'Cromin  v.  Rogers,  1  Cab.  &  E.  348. 

SnjAoioney  o£] — A  leaso  under  which  rent 


^was  payable  quarterly  on  the  usual  quarter  days 
•contained  a  covenant  by  the  tenant  to  keep  the 
premises  in  repair,  and  gave  the  landlord  a  right 
-of  re-entry  for  breach  of  covenant    The  premises 
being  out  of  repair,  the  landlord  on  22nd  Septem- 
ber, 1896,  served  a  notice  on  the  tenant  under  s.  14, 
-sub-s.  1  of  the  Conveyancing  Act,  1881,  requiring 
him  to  execute  certain  specified  repairs  within 
three  months.    The  repairs  were  not  executed, 
:and  on  14th  January,  1897,  the  physical  state  of 
the  premises  continuing  the  same,  the  landlord 
brought  an  action  claiming  possession  and  rent 
-for  the  quarter  ending  25th  December,  1896  : — 
Held,  that  the  action  was  maintainable  for  the 
breach  of  covenant  being  a  continuing  one,  the 
landlord,  by  claiming  rent  up  to  25th  December, 
1896,  did  not  preclude  himself  from  insisting 
•on  his  right  of  re-entiy  in  respect  of  Uie  con- 


tinuing breach  subsequent  to  that  date,  and  the 
state  of  the  premises  continuing  the  same,  the 
notice  of  22nd  September,  1896,  was  a  good 
notice  of  the  breach  complained  of  within  s.  14, 
sub-s.  1,  of  the  Conveyancing  Act,  1881.  Penton 
V.  Barnett,  67  L.  J.,  Q.  B.  11  ;  46  W.  R.  33— C.  A. 
A  lessee  of  building  property,  with  a  covenant 
in  his  lease  to  complete  the  buildings  by  a  certain 
date,  failed  to  complete  them  within  the  required 
time.  The  lessor  commenced  an  action  to  eject 
him,  and,  in  default  of  his  appearance,  signed 
judgment  and  issued  a  writ  of  possession.  The 
lessor,  before  commencing  his  action,  served  the 
lessee  with  a  notice  stating  the  breach,  but  not 
requiring  him  to  remedy  it,  or  to  make  com- 
pensation, as  required  by  s.  14,  sub-s.  1,  of  the 
Conveyancing  Act,  1881.  An  application  was 
made  by  equitable  mortgagees  of  the  property 
to  be  relieved  against  the  forfeiture  on  the  ground 
of  this  informality  in  the  notice.  They  offered  to 
submit  to  such  terms  as  the  court  thought  fit : — 
Held,  that  no  notice  sufficient  for  the  purposes  of 
the  act  had  been  given,  and  the  equitable  mort- 
gagees were  entitled  to  be  relieve* I  against  the 
forfeiture  on  the  terms  of  Iheir  undertaking  to 
complete  the  buildings  bv  a  certain  time,  and,  if 
not  so  completed,  to  re-deliver  possession  of  the 
property  to  the  lessor,  and  the  lessor  was  ordered 
to  give  immediate  possession  to  the  mortgagees. 
North  London  Land  Co.  v.  JacquM,49  L.  T.  659  ; 
32  W.  R.  283  ;  48  J.  P.  505. 


Want  of-— Xfibot.] — Where  a  person  has 


gained  possession  of  property,  but  has  no  title  to 
it,  being,  in  fact,  a  trespasser,  the  rightful  owner 
is  entitled  to  use  force  in  ejecting  him,  so  long 
as  he  does  him  no  personal  injury.  Lessors  had  not, 
before  re-entering  upon  premises  for  nonpayment 
of  rent  and  breach  of  covenant,  served  upon  the 
tenant  the  notice  required  by  s.  14,  sub-s.  1,  of 
the  Conveyancing  Act,  1881,  specifying  the  breach 
of  covenant  complained  of : — Held,  that  by  reason 
of  sub-s.  8  of  the  section,  its  provisions  did  not 
affect  the  law  relating  to  re-entry  for  nonpay- 
ment of  rent ;  and  under  sub-s.  2  the  court  had 
a  discretion  to  refuse  relief  against  re-entry  for 
breach  of  covenant  on  the  ground  of  want  of 
notice,  and  the  circumstances  of  this  case  were 
such  that  the  court  would  refuse  such  relief. 
Scott  V.  Brown,  61  L.  T.  746. 


Sxponies    of.] — By   the   Conveyancing 


and  Law  of  Property  Act,  1881,  s.  14,  sub-s.  1,  it 
is  provided  that  a  right  of  re-entry  or  forfeiture 
under  any  proviso  or  stipulation  in  a  lease,  for  a 
breach  of  any  covenant  or  condition  in  the  lease, 
shall  not  be  enforceable  .  .  .  unless  and  until 
the  lessor  serves  on  the  lessee  a  notice  specifying 
the  particular  breach  complained  of,  and,  if  the 
breach  is  capable  of  remedy,  requiring  the  lessee 
to  remedy  the  breach,  and  in  any  case  requiring 
the  lessee  to  make  compensation  in  money,  for 
the  breach,  and  the  lessee  fails  within  a  reason- 
able time  thereafter  to  remedy  the  breach,  if 
it  is  capable  of  remedy,  and  to  make  reason- 
able compensation  in  money,  to  the  satisfaction 
of  the  lessor,  for  the  breach : — Held,  that  the 
expenses  to  which  a  lessor  might  be  put  in  the 
preparation  of  the  notice  specifying  the  breach 
complained  of  were  not  payable  as  compensation 
within  the  meaning  of  this  enactment.  Skinners' 
Co.  V.  Xnight,  60  L.  J.,  Q.  B.  629 ;  [1891]  2  Q.  B. 
542  ;  65  L.  T.  240  ;  40  W.  R.  57  ;  56  J.  P.  36— 
C.  A.  But  see  55  &  56  Vict.  c.  13,  s.  2,  and 
Bridge  y.  Quick,  post,  col.  1032. 

83—2 
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been  made  by  the  coart  below,  bat  to  make  such 
further  or  other  order  as  the  caae  may  require* 
lb. 

Stay  of  AotioB-^Termf— Lofsor's  Costf 


Sub-8.  3  of  s.  14  of  the  ConTeyancing  and  Law 
of  Property  Act,  1881,  which  provides  that  for 
the  puqioses  of  that  section  a  lessee  indades  an 
under-lessee  and  a  lessor  an  under-lessor,  applies 
also  to  8.  2,  sub-s.  1,  of  the  Ck>nYeyancing  and 
Law  of  Property  Act,  1892  ;  but  that  provision 
only  has  the  effect  of  making  what  is  enacted  in 
those  sections  as  between  lessor  and  lessee  applic- 
able as  between  under-lessor  and  under-lessee,  and 
does  not  create  any  rights  or  liabilities  as  between 
lessor  and  under-lessee.  Aind  v.  Mneteenth  Cen- 
tury Building  Society,  63  L.  J.,  Q.  B.  636  ;  [1894] 
2Q.B.226;  9 R. 468  ;  70  L. T. 831  ;  42  W.  R. 481  ; 
58  J.  P.  732— C.  A. 

Per  Lord  Esher,  M.R.,  and  Davey,  L.J. :  A 
lessee  who  has  complied  with  a  notice  under  s.  14, 
sub-s.  1,  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  to  remedy  a  breach  of  covenant,  has 
not  been  *'  relieved  "  so  as  to  be  liable  to  an  action, 
under  s.  2,  sub-s.  l,of  the  Conveyancing  and  Law 
of  Property  Act,  1892,  for  costs  and  expenses  in 
reference  to  such  breach,  "  relieved  "  in  that  sub- 
section meaning  relieved  by  the  court.    lb, 

Applieation  —  Originatiiig  Summons.]  —  An 
application  by  a  lessee,  under  s.  14.  sub-s.  2,  of 
the  Conveyancing  Act,  1881,  for  relief  against 
forfeiture  by  reason  of  a  breach  of  covenant 
cannot  be  made  by  originating  summons.  Lock 
V.  Pearcey  62  L.  J.,  Ch.  582  ;  [1893]  2  Ch.  271 ; 
2  R.  403  ;  68  L.  T.  569  ;  41  W.  R.  369— C.  A. 

Time   for.] — An   application    for  relief 

against  re-entry,  under  44  &  45  Vict.  c.  41,  s.  14, 
sub-s.  2,  cannot  be  granted  if  made  after  actual 
re-entry  by  a  landlord  who  has  duly  given  notice 
under  sub-s.  1.  North  London  Land  Co,  v. 
Jaequet  (9  Q.  B.  D.  672)  distinguished.  Rogers 
V.  Rice,  61  L.  J.,  Ch.  573 ;  [1892]  2  Ch,  170  ;  66 
L.  T.  640  ;  40  W.  R.  489— C.  A. 

Jurisdiotion — ^Aotion  pending  at  Oommenoement 
of  Aot^Power  of  Court  of  Appeal.] — ^A  landlord 
brought  an  action  to  recover  the  demised  pro- 
perty under  a  proviso  of  re-entry  for  breach  of 
covenant  to  insure.  The  defendant  claimed  relief 
under  statute  22  &;  23  Vict.  c.  35,  s.  4.  The 
plaintiff  obtained  judgment  on  the  4th  of  July, 
1881.  On  the  4th  of  August  the  defendant 
appealed.  A  stay  of  proceedings  was  granted 
and  continued,  so  that  the  plaintiff  never  obtained 
possession.  On  the  Ist  of  January,  1882,  the 
Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  came  into  operation,  after 
which  the  appeal  came  on  to  be  heaid : — Held,  that 
the  Conveyancing  and  Law  of  Property  Act, 
1881,  s.  14,  sub-s.  2,  is  not  confined  to  breaches 
taking  place  after  the  act  came  into  operation, 
but  extends  also  to  breaches  committed  before 
the  act,  and  to  proceedings  pending  when  the  act 
came  into  operation,  and  that  as  the  landlord  had 
not  obtained  possession,  but  the  action  was  still 
pending,  there  was  jurisdiction  to  grant  relief  to 
the  tenant  under  that  sub-section.  QuiUer  v. 
Mapleson,  52  L.  J.,  Q.  B.  44  ;  9  Q.  B.  D.  672  ;  31 
W.  R.  75— C.  A. 

Held,  also,  that  assuming  the  judgment  of  the 
court  below  to  have  been  correct  according  to 
the  law  as  it  then  stood,  the  Court  of  Appeal 
could  grant  to  the  tenant  the  relief  to  which  he 
was  entitled  according  to  the  law  as  it  stood  at 
the  hearing  of  the  appeal,  since  the  general  orders 
provide  that  appeals  shall  be  by  way  of  rehear- 
ing, and  give  power  to  the  Court  of  Appeal  not 
merely  to  make  any  order  which  ought  to  have 


M  between  Solioitor  and  Client  —  Suryeyor'a 
Charges.]— Where  in  an  action  for  re-entry  upon 
breach  of  covenant  to  repair,  the  defendant 
applies  to  the  court  for  relief  under  s.  14,  sub-s. 
2,  of  the  Conveyancing  Act,  1881,  the  court  may,, 
in  its  discretion,  make  an  order  to  stay  the  action 
upon  payment  by  the  defendant  of  the  plaintiff's 
costs  as  between  solicitor  and  client,  as  well  as 
the  costs  of  surveys  and  schedules  of  dilapi- 
dations. Skinners  Co.  v.  Knight  C  [1891]  2  Q.  B. 
542),  distinguished.  Bridge  v.  Quick^  61  L.  J., 
Q.  B.  375  ;  67  L.  T.  54  ;  56  J.  P.  696. 

Belief  when  Oranted — ^Nonpayment  of  Bent.] 
— See  Scott  v.  Broion,  supra,  coL  1030. 

— —  Nonpayment  of  Benewal  Finee.] — Where- 
the  right  of  renewal  of  a  lease.for  lives  renewable 
for  ever  had  been  forfeited  by  non-payment  of 
renewal  fines  within  the  time  prescribed  by  the 
lease,  though  demanded  in  writing  by  the  rever- 
sioner, the  court  refused  to  grant  relief  against 
the  forfeiture  under  a.  14,  sub-s.  2,  of  the  Con- 
veyancing Act,  1881.  Ruttledge  v.  Whdany 
10  L.  R.  Ir.  263. 

Breaoh  of  Coyenant  to  Bepair.] — In  an 

action  for  the  recovery  of  land  for  breach  of 
a  covenant  to  repair,  relief  will  be  granted 
under  the  Conveyancing  Act,  1881,  although  the 
premises  are  in  a  very  dilapidated  condition,  and 
the  relief  was  not  claimed  in  the  pleadings* 
Mitchison  v.  Thompson,  1  Cab.  k.  E.  72. 

Tenaney  determined  by  Bankruptoy.] — 

Where  a  tenant  presents  a  petition  in  b  mkruptcy 
by  reason  of  which  the  lease  is  determined: — 
Held,  that  s.  14  of  the  Conveyancing  Act,  1881  ^ 
has  no  application.  Oould  or  (ioold,  lir  parte^ 
Walker,  In  re,  13  Q.  B.  D.  454  ;  61  L.  T.  368  y 
1  Morrell,  168. 

Two  Houf  Of  in  same  Lease — Coyenant 

broken  ae  to  one.] — The  doctrine  established  by 
the  case  of  DarUnyton  v.  Hamilton  (Kay,  559), 
— ^namely,  that  where  two  houses  are  comprisc^i 
in  one  lease,  and  subject  to  covenants  common 
to  both,  an  under-lessee  of  one  house  is  liable  to* 
have  his  underlease  determined  by  re-entry  by 
the  original  lessor  for  breach  of  any  covenant 
relating  to  the  other  house — still  prevails,  and  is 
not  affected  by  s.  14  of  the  Conveyancing  Act,. 
1881,  which  merely  protects  a  lessee  or  under- 
lessee  against  re-entry  or  forfeiture  by  giving- 
him  an  opportunity  of  making  good  any  breach 
of  covenant.     Creswell  v.  Davidson,  56  L.  T.  811. 

Agreement  fat  Leaee.l— Sect.  14  of  the  Con- 
veyancing Act,  1881,  applies  to  an  agreement  for 
a  lease  of  which  the  tenant  is  entitled  indepen- 
dently of  the  act,  to  demand  specific  perform- 
ance. Dicta  in  Swain  v.  Ayres  (21  Q.  B.  D. 
289),  adopted.    Strong  v.  StHnger,  61  L.  T.  470. 

An  agreement  for  a  lease  is  not  a  lease  within 
the  meaning  of  s.  14  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  and  therefore  tha 
terms  of  that  section  do  not  apply  to  a  mere^ 
tenancy  under  an  agreement  for, a  lease,  where 
there  is  no  actual  lease  in  existence,  nor  any  titl& 
to  specific  performance.  The  defendant  in  an 
action  for  recovery  of  land  was  in  possession  of 
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the  premises  as  tenant,  nnder  an  agreement  for 
a  lease,  which  provided  that  the  lease  to  be  exe- 
<;nted  thereander  should  contain  (inter  alia)  a 
•coTenant  to  keep  the  premises  in  repair,  and 
a  condition  for  re-entry  tor  breach  of  such  coye- 
Qant.  Rent  had  been  paid  under  the  agreement, 
but  no  lease  had  been  executed.  The  premises 
being  out  of  repair,  the  landlord  brought  the 
action  to  recover  them  as  upon  a  forfeiture.  No 
notice  had  becai  given  before  action  under  the 
above-mentioned  section :  —  Held,  that  there 
being  no  lease  in  fact  executed,  or  title  shewn  to 
a  deoee  for  specific  performance  by  execution  of 
a  lease,  the  section  did  not  apply,  and  the  action 
was  maintainable.  SuMtn  v.  Ayres,  67  L.  J., 
Q.  B.  428  ;  21  Q.  B.  D.  289  ;  36  W.  R  798— C.  A. 
Affirming  52  J.  P.  500. 

Tenancy  at  Will.]— The  plaintiff  entered 

into  possession  of  a  farm  under  an  agreement  for 
a  lease  for  twenty-one  years  from  the  defendant. 
Before  any  rent  was  due  or  had  been  paid  the 
landlord  gave  the  plaintiff  notice  to  quit,  and 
turned  him  out  of  possession,  because  he  had 
done  that  which  had  amounted  to  a  breach  of  a 
covenant  contained  in  the  agreement  and  inten- 
ded to  be  inserted  in  the  lease.  The  tenant 
brought  an  action  for  trespass  : — Held,  that  the 
plaintiff  was  not  entitled  to  recover  ;  that  as  he 
was  in  possession  under  an  agreement  for  a  lease 
tfor  twenty-one  years,  and  had  paid  no  rent,  he 
was  only  a  tenant  at  wiU  ;  that  nis  landlord  was 
th^^ore  entitled  so  to  determine  that  tenancy  ; 
and  that  t^e  tenancy  was  not  subject  to  or  con- 
trolled by  the  provisions  of  the  Conveyancing 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  14.  CoaUtoorth 
V.  Johnson,  55  L.  J.,  Q.  B.  220 ;  54  L.  T.  620 
— C.A. 

lUght  of  Sub-lesiee  to  Belief.] — A  sub-lessee 
of  part  of  the  premises  leased  is  not  entitled  to 
relief  as  against  the  principal  lessor,  under  s.  14, 
«nb-8S.  2  and  3,  of  tne  Ck>nveyancing  Act,  1881. 
Burt  V.  Chay,  60  L.  J.,  Q.  B.  664 ;  [1891]  2  Q.  B. 
d8  ;  65  L.  T.  229  ;  39  W.  R.  429. 

In  an  action  by  a  lessor  to  recover  possession 
of  premises  on  the  ground  of  forfeiture  by  the 
lessee,  the  court  will,  under  the  power  conferred 
upon  it  by  the  Conveyancing  Act,  1892,  s.  4, 
.grant  relief  to  an  under-lessee,  and  vest  the 
property  in  him  for  the  whole  of  his  term,  on 
•condition  that  such  under-lessee  pays  all  rent 
due,  and  executes  a  deed  containing  the  same 
covenants  as  the  lessee  had  entered  into  with  the 
lessor ;  and  the  court  will  do  this,  notwithstand- 
ing that  it  is  prevented  by  the  Conveyancing 
Act,  1881,  s.  14,  sub-8.  6,  from  granting  similar 
relief  to  the  lessee.  Highgate  School  or  Cholfneley*9 
JSchool  V.  Sewell,  63  L.  J.,  Q.  B.  820  ;  [1894]  2 
Q.  B.  906  ;  10  R.  368 ;  71  L.  T.  88 ;  58  J.  P.  531. 

Sect.  4  of  the  Conveyancing  Act,  1892,  is  not 
a  section  amending  s.  14  of  the  Conveyancing 
Act,  1881,  but  is  an  independent  enactment. 
Imray  v.  Oakshette,  66  L.  J.,  Q.  B.  544  ;  [1897] 
2  Q.  B.  218  ;  76  L.  T.  632 ;  45  W.  R.  681— C.  A. 

The  court  has  jurisdiction  to  relieve  an  under- 
lessee  upon  forfeiture  of  the  superior  lease  for 
breach  bv  the  lessee  of  a  covenant  not  to  assign 
or  underlet  without  consent,  although  it  could 
not  grant  such  relief  to  the  lessee  himself  ;  but 
this  jurisdiction  is  discretionaiy  and  must  be 
exercised  with  caution.    Ih, 

A  person  who  accepts  an  underlease  without 
inquiring  into  the  superior  title  is  guilty  of  such 
negligence  as  disentitles  him  to  reliel    Ih, 


Application  for  Yestiiig  Order.]— Where 

a  lessor  luui  brought  an  action  against  the  lessee 
and  his  under-lessees,  claiming  possession  of  the 
demised  premises  under  a  proviso  for  re-entry 
upon  the  bankruptcy  of  the  lessee,  it  is  compe- 
tent for  the  under-lessees  to  set  up  by  way  of 
defence  and  counterclaim  in  that  action  a  claim 
for  an  order  vesting  in  them  the  property  in 
question  for  the  remainder  of  their  lease  under 
s.  4  of  the  Conveyancing  and  Law  of  Property 
Act,  1892.  It  is  not  necessary  that  the  applica- 
tion for  such  an  order  should  be  made  by  sum- 
mons at  chambers.  Highgate  Sshool  or  Cholme- 
ley's  School  v.  Seioell,  62  L.  J.,  Q.  B.  476 ;  [1893] 
2  Q.  B.  264;  5  R.  601 ;  69  L.  T.  118  ;  41  W.  R. 
637  ;  67  J.  P.  680. 

3.  Resumption  of  Pbemises. 
See  post,  M.  8  (cols.  1206,  et  seq.). 

4.  Bt  Surrendeb. 
a.  Of  Lease. 

By  Writing.]  —  A  surrender  might  be  by 
writing  without  a  deed,  or  sealing,  l^ore  8  &  9 
Yict.  c.  106,  s.  3.  Farmer  d.  Harl  v.  Bogers. 
2  Wils.  26. 

Executrices  of  tenant  from  year  to  year  signed 
the  following  instrument :  —  "  We  do  hereby 
renounce  and  disclaim,  and  also  surrender  and 
yield  up  to  the  lessor,  all  right,  title,  interest, 
uses,  trust,  and  terms  of  years  whatsoever ;  and 
possession  of  that  messuage  called  B. : — Held, 
a  surrender,  and  not  a  disclaimer.  J)oe^  Wyatt 
V.  Stagg,  5  Bing.  (K.o.)  664  ;  7  Scott,  690 ;  9  L.  J., 
C.  P.  73. 

E£Ebot  of  CaaoeUing  Lease.]— The  fact  of  a 
lease  being  found  in  the  possession  of  the  lessor 
in  a  cancelled  state  is  no  evidence  of  a  surrender 
by  deed  or  note  in  writing.  Doe  d.  CourtaU  v. 
r/toi7i£r«,  4  M.  &  Ry.  218 ;  9  B.  &  C.  288  ;  7  L.  J. 
(O.S.)  K.  B.  214. 

The  mere  cancelling  in  fact  of  a  lease  is  not, 
under  8  &  9  Yict.  c.  106,  s.  3,  a  sufficient  surrender 
of  the  term  thereby  granted.  Boe  d.  Berkeley 
{Eariyv.  York(ArcMnthop),  6  East,  86 ;  2  Smith, 
166  ;  8  R.  R.  413. 

To  whom  made.] — A  surrender  of  a  lease  can- 
not be  made  to  sequestrators  from  the  Court  of 
Chancery ;  it  must  be  to  the  lessor,  or  to  a  party 
legally  entitled  under  him.  ComUh  v.  SMrell, 
1  M.  &  Ry.  703 ;  8  B.  &  0.  471 ;  6  L.  J.  (0.&) 
K.  B.  264. 

To  One  of  Two  Joint  Tenants.]— 'Where  a 

tenant  had  taken  a  house  from  two  jomt  tenants, 
who  had  both  signed  the  lease,  but  one  of  them 
only  had  afterwards  interfere  in  the  manage- . 
ment  of  the  house  : — Held,  that  a  surrender  to 
one  was  a  surrender  to  both.  Bodd  v.  Acklom, 
6  Man.  k  G.  673 ;  7  Scott  (N.B.)  415  ;  13  L.  J., 
0.  P.  11. 

To  Lessor  who  has  Sold.] — ^A  leasehold 

house  was  underlet  for  twenty-one  years  to  P. 
by  trustees.  The  trustees  afterwards  granted 
a  fresh  under-lease  to  K.  for  twenty-one  «years, 
and  sold  the  property  by  auction  to  a  purcnaser, 
who  had  no  notice  of  the  first  under-lease.  P. 
after  the  sale,  by  deed,  purported  to  surrender 
his  interest  to  the  trustees : — Held,  that  as  the 
first  lessee  had  not  attorned  to  the  second,  the 
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yard  in  that  of  A.  The  landlord  accepted  a  sum 
of  money  as  rent  up  to  the  day  of  the  assignment^ 
which  was  in  the  middle  of  the  quarter.  B.  took 
possession  of  the  yard  and  stable  only.  The- 
occupiers  of  the  cottages  having  left  them  after 
the  assignment,  and  before  the  expiration  of  the 
term,  the  landlord  relet  them.  A.  paid  no  rent 
after  the  assignment,  but  the  landlord  received 
rent  from  the  under-tenants.  Before  the  expira- 
tion of  the  term  the  landlord  advertised  the 
whole  of  the  premises  to  be  let  or  sold : — Held, 
that  this  was  a  surrender  by  operation  of  law  of 
all  the  premises.  Eseve  v.  Bird,  1  C.  M.  &  B. 
ai ;  4  Tyr.  612  ;  3  L.  J.,j  Ex.  282. 

A  surrender  by  deed  is  unnecessary  where  the 
former  lessee  is  the  party  who  takes  the  new 
lease,  as  the  fact  of  his  doing  is  evidence  that 
the  new  lease  has  been  accepted  by  him,  and 
such  an  acceptance  operates  as  a  surrender  in 
law  ;  but  it  is  not  enough  that  the  lessee  agrees- 
to  an  act  done  by  the  reversioner.  Lyon  v. 
Beed,  13  M.  &  W.  286  ;  13  L.  J.,  Ex.  377  ;  8  Jur. 
762. 

The  term  "  surrender  by  operation  of  law  "  i» 
properly  applied  to  cases  where  the  owner  of  a 
particular  estate  has  been  a  party  to  some  act^ 
the  validity  of  which  he  is  by  law  s^terwards 
estopped  from  disputing,  and  which  would  not 
be  valid  if  his  particular  estate  continued  to- 
exist.    Ih. 

Thus,  when  a  lessee  for  years  accepts  a  new- 
lease  from  his  lessor,  he  is  estopped  from  saying- 
that  his  lessor  had  not  the  power  to  make  a  new 
lease  ;  and  as  the  lessor  could  not  grant  the  new 
lease  until  the  prior  one  had  been  surrendered, 
the  acceptance  of  such  new  lease  is  of  itself  a 
surrender  of  the  former  one.    lb. 

Such  surrender  is  the  act  of  the  law,  and  takes* 
place  independently  of,  and  even  in  spite  of,  the 
intention  of  the  parties.    lb. 

The  defendant  held  premises,  as  tenant  to  the 
plaintiff,  under  a  memorandum  of  agreement  for 
three  years.  He  left  the  premises  in  the  first 
year.  On  application  being  then  made  by  the 
plaintiff  for  rent  due,  the  defendant,  by  letter,, 
authorised  the  plaintiff  to  let  the  premises  to 
anyone  else.  The  plaintiff  then  let  them  to- 
another  tenant  for  three  years,  and  gave  htm 
possession  : — ^Held,  in  an  action  for  rent  on  the 
original  agreement,  that  these  facts  constituted 
a  surrender  by  operation  of  law.  NwholU  v» 
Athergtone,  10  Q.  B.  944  ;  16  L.  J.,  Q.  B.  371  ;  11 
Jur.  778.  See  also,  Page  v.  Mann,  6  L.  J.  (o.s.> 
K.  B.  63. 

A  lessee,  who  had  paid  his  rent  occasionally 
to  a  trustee,  and  occasionally  to  a  cestui  que 
trust,  gave  up  possession  on  the  last  day  of  his 
term,  but  before  his  term  was  over,  to  the  person 
who  had  been  trustee,  and  not  to  the  party  then 
having  legal  title : — Held,  that,  as  the  act  was- 
equivocal,  it  did  not  amotmt  either  to  a  surrender 
or  a  forfeiture  of  the  term.  Ackland  v.  LvUey^, 
1  P.  &  D.  636  ;  9  A.&  E.  809  ;  8  L.  J.,  Q.  B.  lf>4. 

B.  was  entitled  to  one-half  of  the  equitable 
interest,  and  to  one-sixth  of  the  legal  estate,  by 
descent  ex  parte  matem4,  in  lands  held  undei*  a. 
lease  of  1740  for  lives,  renewable  for  ever.  In. 
1766  X.,  being  the  surviving  cestui  que  vie  in, 
that  lease,  and  B.  being  then  a  minor,  his  father, 
who  took  no  interest  under  the  lease  of  1740, 

Erocured  a  renewal  of  it,  by  a  demise  of  the- 
inds,  to  be  made  to  himself  for  the  lives  of  X. 
and  two  new  lives,  with  a  covenant  for  perpetual 
renewal.    On  his  death  in  17 79,  the  legal  estate 
under  the  lease  of  1766  descended  upon  R.  a& 


surrender  was  rightly  made,  and  the  purchaser 
must  complete.  Edwardi  v.  WiekwaVy  35  L.  J., 
Ch.  309  ;  L.  R.  1  Eq.  403  ;  12  Jur.  (K.a)  158 ; 
14  W.  R.  363. 

Where  Infant  Beneficially  Entitled.]  —  The 
provisions  of  the  act  11  Geo.  4  &  1  Will.  4,  c  65, 
for  the  surrender  of  a  lease  to  which  an  infant  is 
entitled,  apply  to  a  lease  to  which  an  infant  is 
only  beneficially  entitled,  the  legal  estate  being 
vested  in  a  trustee  for  him.  Oriffibht,  In  re,  54 
J..  J.,  Ch.  742  ;  29  Ch.  D.  248  ;  63  L.  T.  262  ;  33 
W.  R.  728. 

Direction  to  TTnder-tenant  to  attorn.] — In  1699 
certain  land  was  leased  by  a  parish  for  a  term  of 
1000  years  at  a  rent  of  lOZ.  per  annum.  The  land 
was  subsequently  built  upon,  pursuant  to  the 
provisions  of  the  lease,  and  part  of  it  had 
devolved  upon  G.  and  part  upon  F.  The  parish 
officers  sought  to  induce  G.  and  F.  to  give  up 
possession  by  threatening  them  with  an  informa- 
tion in  chancery,  and  by  offering  them  leases  for 
twenty-one  years  at  two-thirds  of  the  annual 
value,  which  offers  were  refused-  G.,  however, 
verbally  promised  the  attorney  of  the  officers 
to  give  up  possession,  and  directed  his  under- 
tenant of  part  of  the  premises  to  attorn  to  the 
officers  as  from  last  quarter-day.  The  under- 
tenant did  so,  and  the  officers  took  possession  of 
the  untenanted  houses  and  afterwards  received 
the  rents.  F.,  who  was  a  trustee  for  others, 
refused  the  offered  lease,  but  one  of  his  cestui 
que  trusts  directed  the  under*tenant  in  posses- 
sion to  attorn  to  the  officers.  This  direction  was 
obeyed,  and  the  officers  thereafter,  with  the  know- 
ledge of  F.,  received  the  rents.  Ejectment  having 
been  brought  by  the  officers  and  special  cases 
stated  for  the  opinion  of  the  court  : — Held,  that 
in  the  case  of  G.,  the  circumstances  did,  but 
that  in  that  of  F.  they  did  not,  amount  to  a 
surrender  of  his  term  in  the  land.  Chay  v.  Balls, 
5  L.  T.  395. 

By  Operation  of  Law.] — The  mere  surrender  of 
a  small  part  of  demised  premises  and  propor- 
tionate reduction  of  the  rent  does  not  in  itself 
amount  to  a  surrender  by  operation  of  law  of 
the  old  tenancy,  and  the  creation  of  a  new  one. 
Holme  V.  BnnukUl,  47  L.  J.,  Q.  B.  610  ;  3  Q.  B.  D. 
496  ;  38  L.  T.  838— C.  A. 

The  plaintiff,  while  lessee  of  five  rooms  from 
the  defendants  for  a  term,  entered  into  negotia- 
tions with  them  by  which  he  was  to  hold  three 
only  of  the  rooms  at  a  diminished  rent,  and  on 
the  next  quarter-day  he  paid  and  took  a  receipt 
for  rent  at  the  lesser  rate.  There  was  evidence 
that  the  parties  intended  a  written  agreement  to 
be  prepared,  embodying  the  terms  of  the  new 
agreement,  but  they  ultimately  disagreed,  and 
such  agreement  was  never,  in  fact,  signed.  On 
the  following  quarter-day  the  defendants  claimed 
rent  of  the  plaintiff  under  the  old  lease,  which 
he  repudiated.  There  was  evidence  that  the 
plaintiff  had  given  up  possession  of  two  of  the 
rooms : — Held,  that  the  jury  were  justified  in 
finding  that  there  was  a  new  tenancy,  and  there- 
fore that  there  was  a  surrender  by  operation  of 
law.    Jones  v.  Bridgmun,  39  L.  T.  600. 

A.,  the  tenant  of  a  house,  three  cottages,  and  a 
stable  and  yard,  let  at  an  entire  rent,  for  a  term 
of  seven  years,  before  the  expiration  of  the  term 
assigned  all  the  premises  to  B.  for  the  remainder 
of  the  term,  the  house  and  cottages  being  in  the 
Dossession  of  under-tenants  and  the  stable  and 
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A.  and  B.  demised  a  house,  by  lease  in  writing 
to  C.f  at  a  rent  payable  quarterly.  The  key  was 
delivered  to  G.'s  wife.  C.  entered  into  possession  ; 
but  before  the  first  quarter's  rent  became  due 
(there  having  been  some  dispute  as  to  arrears  of 
rent  and  taxes),  C.'s  wife  delivered  the  key  back 
to  A.,  who  accepted  it.  B.,  after  signing  the 
lease,  had  never  interfered : — H^d,  that  the 
delivering  back  of  the  key  by  the  tenant,  animo 
sursnm  reddendi,  and  the  acceptance  thereof  by 
the  landlord,  amounted  to  a  surrender  of  the 
term  by  act  and  operation  of  law.  Bodd  v. 
Acklam,  6  Man.  &  G.  673  ;  7  Scott  (N.R.)  415  ;  13 
L.  J.,  C  P.  11. 

Held,  also,  that  the  jury  was,  upon  the  facts 
warranted  in  finding  that  C.'s  wife  acted  as  his 
agent  in  surrendering  the  term,  and  that  A.  acted 
as  agent  for  B.  in  accepting  such  surrender,  and 
that  B.  was  bound  by  such  surrender  and  accep- 
tance,   lb. 

A.  was  tenant  to  B.  of  rooms  for  a  term  of 
years.  Upon  the  bankruptcy  of  B.,  A.  sent  the 
key  of  the  rooms  to  the  ofiice  of  the  ofScial 
assignee,  where  it  was  left  with  a  derk,  who  was 
told  that  it  was  the  key  of  the  rooms  which  A. 
had  occupied.  A.  immediately  quitted  posses- 
sion, and  no  further  communication  took  place : — 
Held,  not  to  amount  to  a  surrender  by  act  or 
operation  of  law.  Cannan  v.  Hartley^  9  C.  B. 
634  ;  19  L.  J.,  C.  P.  323  ;  14  Jur.  577. 

Lessee  for  years  having  agreed  to  surrender  his 
lease  to  the  lessor,  delivers  up  the  key,  which  the 
lessor  accepts,  but  afterwards  refuses  to  accept 
the  surrender.  Lessee  decreed  discharged  from 
the  pent.    Natchbolt  v.  Porter ,  2  Vem.  112. 

See  also  Whitehead  v.  Clifford^  post,  coL  1052. 


his  heir,  X.  being  at  that  time  the  only  surviving 
life  in  it : — Held,  that  upon  the  death  of  R. 
intestate,  his  heir  ex  parte  matemA  was  entitled 
to  the  lands ;  that  under  the  circumstances  it 
could  not  be  presumed  that  the  persons  entitled 
to  the  legal  estate  under  the  lease  of  1740  had 
conveyed  or  surrendered  it  to  the  lessee  in  the 
lease  of  1766,  or  that  they  had  assented  to  the 
lesBor  therein  making  the  renewal  of  1766  to  the 
lessee  therein.  The  doctrine  of  Thomas  v.  Cook 
(2  B.  &  Aid.  119  ;  20  R.  R.  874),  viz.  surrender  by 
operation  of  law  resulting  from  acquiescence  by 
the  tenant  in  a  new  demise  by  the  landlord,  is 
not  to  be  extended.  Lynch  {Lessee  of)  v.  Lynch 
(6  L.  R.,  Ir.  131)  doubted.  Lyon  v.  Reed  (13 
M.  &  W.  285),  approved.  Quaere,  what  is  the 
precise  operation  of  the  indenture  of  1766. 
Oreagh  v.  JJlood,  3  Jo.  &  Lat.  138  ;  8  Ir.  £q.  R. 
688. 

The  court  has  no  authority  to  set  up  a  lease, 
which,  by  the  bonft  fide  exercise  of  the  power 
vested  by  law  in  a  tenant  for  life  to  grant  a  new 
lease,  has  by  the  doctrine  of  surrender  by  opera- 
tion of  law  been  determined,  there  being  no 
fraud  or  collusion,  or  other  circumstance,  to 
justify  the  interference  of  the  court.  Niason  v. 
BohifUOH,  2  Jo.  &  Lat.  4  ;  7  Ir.  £q.  R.  520. 


What  HeoeMary  to  Bffect.]— To  effect  a 


surrender  of  a  lease  by  operation  of  law  there 
must  be  an  agreement  by  landlord  and  tenant 
that  the  term  shall  be  put  an  end  to,  acted  upon 
by  the  tenant's  quitting  the  premises  and  the 
landlord,  by  some  unequivocal  act,  taking  pos- 
session. Panther  Lead  Cd.,  In  re,  65  L.  J.,  Ch. 
499  ;  [1896]  1  Ch.  978  ;  44  W.  R.  573  ;  3  Manson, 
165. 


Beliyery  of  Key  to  Landlord.] — It  is  not 

necessary  that  a  surrender  should  be  in  writing  ; 
but  the  jury  may  presume  a  surrender  from 
the  delivery  up  of  the  key  to  the  landlord, 
coupled  with  other  facts,  shewing  reasons  for 
the  landlord  accepting  a  surrender,  and  the 
tenant  giving  up  the  tenancy.  Achland  v.  LtUley, 
supra. 

When  a  tenant  has  quitted  the  demised  pre- 
mises before  the  expiration  of  the  term,  and  has 
sent  the  key  to  the  landlord  with  the  intention 
of  giving  up  possession,  the  mere  fact  that  the 
landlord  has  received  the  key,  and  attempted 
unsuccessfully  to  relet  the  premises,  does  not 
estop  him  from  alleging  that  the  tenancy  still 
subsists.  And  if  afterwards,  before  the  expira- 
tion of  the  term,  the  landlord  rolets  the  premises, 
the  surrender  by  operation  of  law  takes  effect 
from  such  reletting,  and  does  not  relate  back  to 
the  original  receipt  of  the  key  by  him.  OastUr 
V.  He7tderson,  46  L.  J.,  Q.  B.  607  ;  2  Q.  B.  D.  575  ; 
37  L.  T.  22— C.  A. 

An  agreement  by  landlord  and  tenant  that  the 
term  shall  be  put  an  end  to,  acted  upon  by  the 
tenant*s  quitting  the  premises,  and  the  landlord 
by  some  unequivocal  act  taking  possession, 
amounts  to  a  surrender  by-  operation  of  law. 
Pheni  V.  Popplewell,  12  C.  B.  (N.s.)  334 ;  31 
L.  J.,  C.  P.  235  ;  8  Jur.  (K.8.)  1104  ;  6  L.  T.  247  ; 
10  W.  R.  623. 

Where,  therefore,  a  tenant  left  the  key  at  the 
counting-house  of  the  landlord,  and  the  latter, 
though  he  at  first  refused  to  accept  it,  afterwards 
put  up  a  board  to  let  the  premises,  and  used  the 
key  to  shew  them,  and  painted  out  the  tenant's 
name  from  the  front : — Held,  sufficient  evidence 
of  a  surrender  by  operation  of  law.    Ih, 


Condition  Precedent  to  Staying  an  Action  f6r 
Bent.] — To  an  action  upon  an  indenture  of  lease 
for  nonpayment  of  rent  and  for  nonrepair,  the 
defendant  proposed  to  plead,  that  it  was  agreed 
between  the  plaintiff  and  the  defendant  that  the 
latter  should  surrender  the  tenancy  to  the  plain- 
tiff, by  yielding  up  possession  of  such  portion  of 
the  premises  as  was  in  his  occupation,  and  by 
permitting  the  plaintiff  to  receive  all  future  rents 
of  such  part  as  was  occupied  by  the  defendant's 
tenants,  and  by  permitting  the  tenants  to  attorn 
to  the  plaintiff,  the  defendant  to  pay  a  certain 
sum  of  money,  and  give  up  certain  machinery, 
all  of  which  was  to  be  done  by  the  defendant, 
and  accepted  by  the  plaintiff,  in  satisfaction  of 
the  covenants  of  the  lease,  and  that  the  lease 
and  counterpart  should  be  given  up  to  be 
cancelled.  The  plea  aU^;ed  tlutt  the  defendant 
paid  to  the  plaintiff  the  money,  and  gave  up  the 
machinery,  and  delivered  the  lease  to  him,  and 
that  the  plaintiff  excused  himself  &om  delivering 
up  the  counterpart ;  that  the  defendant  accord- 
ingly withdrew  from  the  possession  of  the 
premises  which  he  occupied,  and  had  never 
since  been  in  the  occupation  or  in  the  receipt 
of  the  rents,  and  that  he  had  always  permitted 
the  plaintiff  to  receive  the  same,  and  the  tenants 
to  attorn.  Upon  an  application  to  nlead  several 
matters,  the  court  refused  to  allow  tne  plea  to  be 
pleaded,  as  not  disclosing  an  equitable  defence, 
on  the  g^nnd  that  a  court  of  equity  would 
require  the  execution  by  the  defendant  of  a  valid 
surrender  of  the  term  as  a  condition  precedent  to 
staying  the  action,  and  that  a  court  of  common 
law  lias  no  power  to  enforce  such  condition. 
Mines  Royal  Society  v.  Magnay,  10  Ex.  489  ;  2 
C.  L.  R.  171  ;  24  L.  J.,  Ex.  7  ;  18  Jur.  1028 ;  3 
W.  R.  75. 
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Aoc«ptaae6  of  a  How  Lomo.] — ^Acceptance  of  a 
new  good  lease  implies  the  surrender  of  a  former. 
Davison  d.  Bromley  y.  Stanley^  4  Burr.  2210. 

A  recital  in  a  second  lease,  that  it  was  granted 
in  part  consideration  of  the  surrender  of  a  prior 
lease  of  the  same  premises  is  not  a  surrender  bj 
deed  or  note  in  writing  of  such  prior  lease ;  it 
not  purporting  in  the  terms  of  it  to  be  of  itself  a 
surrender  or  yielding  up  of  the  interest ;  though, 
in  some  instances,  the  acceptance  of  a  second 
lease  for  part  of  the  same  term  before  demised, 
may  be  a  surrender  of  such  prior  term  by  opera- 
tion of  law ;  and  this  even  though  the  second 
lease  is  voidable,  if  it  is  not  merely  void.  Roe  d. 
Berkeley  (^EarV)  v.  York  (Archbishop),  6  East, 
86  ;  2  Smith,  166  ;  8  B.  B.  413. 

A  fire  having  occurred  upon  leasehold  premises, 
the  lessor  entered.  Subsequently  an  executory 
agreement  was  entered  into  between  the  parties 
for  a  new  lease  at  an  increased  rent,  as  was 
evidenced  by  letters  which  passed  between  them, 
in  one  of  which  a  suggestion  was  made  that  a 
memorandum  should  be  indorsed  upon  the  old 
lease  referring  to  the  increase  of  rent.  This  was 
not  carried  out,  but  payments  of  the  increased 
rent  were  demanded  and  made,  but  under  protest 
by  the  lessee's  solicitor.  Upon  the  bankruptcy 
of  the  lessee  the  lessor  distrained  for  rent  at  the 
increased  rate.  The  county  court  judge  held 
that  the  old  lease  was  still  subsisting,  and  that 
consequently  the  old  rental  alone  could  be  dis- 
traint for: — Held,  on  appeal,  reversing  that 
decision,  that  the  old  lease  was  6urrendei*ed  by 
operation  of  law,  and  that  the  agreement  for  an 
increased  rent  having  been  made  and  acted  upon, 
the  distress  for  such  increased  rent  was  lawful. 
VUale,  JSx  parte,  Toung,  In  re,  47  L.  T.  480. 

A  new  letting  to  an  old  tenant,  commencing 
immediately,  operates  as  a  surrender  of  the 
original  term,  because  the  lessor  could  have  no 
power  to  create  the  new  term  if  the  original 
term  had  subsisted;  and,  for  a  like  reason,  a 
new  letting  to  a  third  party,  with  the  assent  of 
the  original  tenant,  has  the  same  operation. 
McDonnell  v.  Pope,  9  Hare,  706  ;  16  Jur.  771. 

A  quasi  tenant  in  tail  of  a  freehold  lease  for 
lives  may,  by  surrendering  the  old  lease,  without 
the  trustees  joining,  and  taking  a  new  lease  to 
himself,  bar  the  remainders  over ;  notwithstand- 
ing there  were  prior  existing  trusts  at  the  time 
of  making  such  surrender.  Blake  v.  Lvxton, 
G.  Coop.  178  ;  3  P.  Wms.  10  ;  6  Term  Bep.  290,  n. ; 
14  B.  B.  235. 

Where  a  lease  by  a  bishop,  which  had  been 
granted  in  consideration  of  the  surrender  of  a 
prior  lease  by  deed-poll,  had  been  avoided  by 
tbe  successor,  the  first  lease  was  not  revived  by 
such  avoidance.  Boe  d.  Mocfiester  (Bislwp)  v. 
Bridges,  1  B.  &  Ad.  847  ;  9  L.  J.  (o.s.)  K.  B.  113. 

Where  a  landlord  grants  a  new  lease  to  a 
utranger  with  the  assent  of  the  tenant  under  an 
existing  lease,  Hnd  the  latter  gives  up  his  own 
possession,  that  is  a  surrender  by  operation  of 
law.  Barison  v.  Oent,  1  H.  &  N.  744  ;  26  L.  J., 
Ex.  122  ;  3  Jur.  (N.B.)  342  ;  5  W.  B.  229. 

A  lease  of  lands  was  granted  conformably  to  a 
|X)wer  to  lease.  A  later  lease  was  expressed  to  be 
granted  "  for  the  consideration  of  the  surrender 
of  the  present  lease,  and  which  is  hereby  sur- 
rendered accordingly,"  and  of  a  sum  of  money. 
The  earlier  lease  was  actually  given  up  on  the 
execution  of  the  second.  The  second  lease  was 
not  valid  as  an  execution  of  tbe  power ;  but  rent 
was  receiyed  according  to  its  terms,  by  succes- 
sive tenants  for  life  and  in  remainder  under  the 


settlement : — Held,  that  the  surrender  of  the 
first  lease  was  good.  Boe  d.  JEgreniont  QEarl) 
y.  Forwood,  3  Q.  B.  627  ;  11  L.  J.,  Q.  B.  321. 

Lands,  which  were  devised  for  life,  remainder 
over,  with  a  power  of  leasing  to  the  tenant  for 
life,  were  held  under  two  leases,  of  1760  and 
1784,  for  ninety-nine  years,  determinable  on 
lives.  In  1788,  S.,  the  lessee,  agreed  to  sell  a 
parcel  to  A. ;  and  G.,  tenant  for  life  under  the 
will,  in  consideration  of  the  surrendering  into 
his  hands  of  the  two  indentures,  1760  and  1784, 
and  in  order  to  effectuate  the  agreement  between 
S.  and  A.  with  respect  to  that  parcel  which  was 
intended  to  be  demised  by  an  indenture  bearing 
even  date  therewith,  demised  the  residue  of  the 
lands  to  S.,  with  an  apportionment  of  the  rents 
and  heriots,  the  parcel  being  severed.  The  lease 
of  1788  was  not  a  due  execution  of  the  power. 
In  ejectment  by  the  remainderman  after  the 
deatU  of  the  tenant  for  life : — Held,  that  the 
acceptance  by  S.  of  the  lease  (tf  1788  did  not,  as 
to  the  lands  thereby  demised,  operate  as  an 
abM>lute  surrender  in  law  of  the  kase  of  1784, 
which  was  then  subsisting,  but  as  a  conditional 
surrender  only  during  the  life  of  the  tenant  for 
life.  Boe  d.  Biddulph  v.  Poole,  11  Q.  B.  713 ; 
17  L.  J.,  Q.  B.  143  ;  12  Jur.  460. 

A  subsisting  tenancy  is  not  determined  by  an 
agreement,  whereby  the  landlord  lets  to  his 
tenant  at  a  valuation  to  be  made  by  two  persons, 
and  stipulating  that  the  tenant  is  to  give  sureties 
to  answer  for  the  rent,  if  no  valuation  be  made 
and  no  sureties  given.  John  v.  Jenkins,  1  C.  &  M. 
227  ;  3  Tyr.  170  ;  2  L.  J.,  Ex.  83. 

Lands  were  demised  for  life,  remainder  over, 
with  a  power  of  leasing  to  the  tenant  for  life. 
In  1765  the  testator  made  a  lease  for  ninety-nine 
years,  if  certain  lives  should  so  long  live.  In 
1812  the  teuant  for  life  under  the  will  made  a 
lease,  "in  consideration  of  the  surrendering  up 
into  the  hands  of  the  lessor  by  the  lessee"  the 
lease  of  1755,  "which  surrender  was  thereby 
made  and  accepted  accordingly " ;  this  lease 
was  invalid,  being  not  made  conformably  to  the 
power: — Held,  that  as  the  new  lease  did  not 
pass  an  Interest  according  to  the  contract,  the 
acceptance  of  it  did  not  operate  as  a  surrender 
of  the  former  lease.  Boe  d.  I^remont  {Earl)  v. 
Courtney,  11  Q.  B.  702 ;  17  L.  J.,  Q.  B.  151  ;  12 
Jur.  454.  But  see  Brinkley  v.  M^Munn^  32 
L.  B.,  Ir.  532,  post,  col.  1050. 

In  1742,  a  farm  was  demised  by  the  Broderers* 
Company  to  F.  for  100  years,  with  a  covenant 
for  perpetual  renewal.  In  1827  the  residue  of 
this  term  had  become  vested  in  B.,  who  in  that 
year  assigned  it,  by  way  of  mortgage,  with  a 
proviso  for  redemption.  On  the  22nd  May,  1828, 
H.  demised  the  farm  for  twenty-one  years  to  the 
plaintiff.  On  the  12th  January,  1836,  the  mort- 
gagees and  H.  surrendered  the  premises  to  the 
Broderers*  Company.  On  the  13th  January, 
1836,  the  company  demised  them  to  H.  for  100 
years,  and  shortly  afterwards  the  unexpired 
residue  of  that  term,  and  all  the  estate  and 
interest  of  H.  in  the  premises,  were  assigned  to 
the  defendant.  In  an  action  by  the  plaintiff 
against  the  defendant  on  a  covenant  in  tbe  lease 
from  H.  to  the  plaintiff  to  keep  down  the  rabbits 
on  tbe  farm,  the  defendant  pleaded  that  H.  did 
not  demise  to  the  plaintiff ;  that  the  reversion 
on  that  lease  did  not  vest  in  the  defendant : — 
Held,  that  both  these  issues  ought  to  be  entered 
for  the  plaintiff,  for  that  the  lease  being  by  deed 
was  a  demise  by  way  of  estoppel,  and  a  reversion 
in  H.  by  estoppel  was  thereby  created  which. 


1041      LANDLORD  AND  TENANT— rumination  of  the  Contract.      1042 

primA  facie,  was  a  leverBion  in  fee,  and  therefore 
"was  not  sarrendered  to  the  Brodeien*  Company, 
but  passed  from  H.  to  the  defendant.  Stvrgean 
T.  Wingfield,  15  M.  k  W.  224  ;  16  L.  J.,  Ex.  212. 
And  sec  Farquet  v.  Moore,  7  Ex.  870 ;  22  L.  J., 
Ex  35,  ante,  col.  805. 

Aoc«ptaac«  of  H«w  Tenant  by  Landlord.] — A 

tenant  by  his  own  act  alone,  and  contrary  to  the 
terms  on  which  he  holds,  cannot  dissolve  the 
relationship  of  landlord  and  tenant  and  discharge 
himself  from  the  liabilities  to  which  he  is  thereby 
subject.  But  where  the  landlord  by  the  expi'ess 
Acceptance  of  a  second  tenant,  or  by  acts  shewing 
such  acceptance,  shews  that  he  considers  the  first 
tenancy  at  an  end,  the  first  tenant  is  discharged 
from  liability.  Page  v.  Mann,  6  L.  J.  (0.8.) 
£.  B.  68. 

Aiient  of  Tenant — Change  of  PofMtiion 


— Statnto  of  Franda.] — The  oral  assent  by  the 
tenant  of  an  existing  lease  to  his  lessor  granting 
4&  new  lease  of  the  premises  to  a  new  tenant  does 
not  constitute  a  surrender  of  the  existing  lease 
unless  the  existing  tenant  gives  up  possession  to 
the  new  tenant  at  or  about  the  time  of  the  grant 
•of  the  new  lease.  Davison  v.  O&nt  (1  H.  k  N. 
744),  Thomas  v.  Chok  (2  B.  k  Aid.  119  ;  20 
R.  R.  374),  and  Lyon  v.  Eeed  (18  M.  &  W.  285) 
•coDsidered.  Dictum  in  Baring  v.  Abingdon 
<[]8931  2  Ch.  374)  explained.  Wallie  v.  Hands, 
^2  L.  J.,  Ch.  586 ;  {1893]  2  Ch.  75 ;  3  R.  351  ; 
^  L.  T.  428  ;  41  W.  R.  471. 

Rights  of  ir&der-Tenattt.] — A.  demised 

premises  to  B.,  which  B.  demised  to  C,  reserving 
.rent ;  the  interest  of  B.  was  afterwards  sold  to 
D.,  upon  which  D.  obtained  from  A.  a  new  lease, 
the  lease  to  B.  having  been  cancelled;  B.  and 
D.  afterwards  distrained  for  rent  in  the  name 
•of  D.,  upon  which  occasion  D.  declared  that  the 
premises  belonged  to  him  : — Held,  in  an  action 
against  B.,  D.  and  their  servants,  that  the  can- 
•cellation  and  new  lease  did  not  operate  as  a 
surrender  of  the  interest  of  B.,  and  that  rent  being 
•due  to  B.  by  effluxion  of  time,  B.,  D.  and  their 
■servants  were  justified  in  making  the  distress, 
though  in  the  name  of  D.  Wootley  v.  Gregory, 
2  Y.  &  J.  536  ;  81  R.  R.  626. 

See  further,  as  to  acceptance  of  new  tenant, 
•cases,  post,  cols.  1049, 1050. 

Validity  of,  at  affeoting  Aisignoo  under  Bill 
•of  Sale— Chrowing  Cropi.] — B.,  the  tenant  from 
vear  to  year  of  a  farm  of  the  defendant,  assigned 
by  bill  of  sale  to  the  plaintiff  all  his  property 
upon  the  farm  together  with  all  growing  and  all 
•other  crops,  which  at  any  time  thereafter  should 
be  in  or  about  the  same  or  any  other  premises  of 
his.  On  the  25th  of  April,  after  the  execution 
•of  this  bill  of  sale,  the  defendant  distrained  for 
rent,  and  while  in  possession  nnder  that  distress, 
he,  having  no  knowledge  of  the  bill  of  sale, 
ngreed  with  B.  that  he  would  forego  all  claim 
for  rent,  that  B.  should  surrender  the  farm  to 
him,  and  that  the  tenancy  should  be  determined 
.as  from  the  24th  of  June  next  ensuing.  In  May, 
B.  having  made  default  in  payment  of  the  instsd- 
ments  under  the  bill  of  sale,  the  plaintiff  took 
an  inventory  of  the  goods  on  the  larm,  and  put 
locks  on  the  gates  of  the  fields  in  which  the  crops 
were  growing.  The  defendant  then  informed 
the  plaintiff  of  the  agreement  between  himself 
4ind  B. ;  whereon  the  plaintiff  removed  the  locks 
.and  shortly  after  gave  the  defendant  notice  of 
the  assignment  to  him  by  the  bill  of  sale  of  the 
<:ropfl.   The  defendant  attended  to  the  cultivation 


of  the  crops,  took  possession  of  the  farm  on  the 
24th  of  June,  and  reaped  and  sold  the  crops  as 
they  came  to  maturity.  In  an  action  of  trover, 
and  for  the  conversion  of  the  crops : — Held, 
that  although  the  plaintiff  was  in  equity  entitled 
to  relief,  yet  an  action  of  trover  could  not  be 
maintained ;  that  the  surrender  by  the  tenant 
to  the  landlord  was  a  valid  surrender  at  law,  but 
that  it  could  not  affect  prejudicially  the  equitable 
rights  of  the  plaintiff  as  assignee  of  the  crops ; 
tbkt  if  theiti  could  be  no  valid  suiTcnder  as 
against  the  plaintiff,  and  if  the  tenant  must  still 
be  considered  with  regard  to  the  plaintiff  to  be 
in  possession,  so  that  the  plaintiff  could  claim  to 
be  by  the  assignment  in  the  same  position  as  the 
tenant,  then  the  plaintiff,  although  entitled  to 
the  value  of  the  crops  when  sold,  was  also  liable 
to  pay  the  rent  of  the  farm  and  the  expenses  of 
cultivating  and  harvesting  the  crops,  and  that 
as  the  balance  on  a  settlement  of  account  was  in 
favour  of  the  defendant,  judgment  must,  in  the 
circumstances  of  the  case,  be  entered  for  the 
defendant.  Clements  v.  Matliews,  52  L.  J.,  Q.  B. 
772 ;  11  Q.  B.  D.  808— C.  A.  Reversing  47  L.  T. 
251. 

TTnitampod  Agreement  for.] — An  agreement 
between  a  landlord  and  tenant  for  the  latter  to 
give  up  possession,  and  the  former  to  take  the 
stock  at  a  valuation,  and  to  make  compensation 
for  fallows,  to  pay  aU  taxes,  and  permit  the 
tenant  to  keep  possession  of  part  of  the  messuage 
and  some  of  the  outhouses  up  to  a  certain  day, 
without  paying  rent  or  taxes,  was  held  to  operate 
as  a  surrender  of  the  term,  and  not  being  on  a 
deed  stamp  was  void.  Williams  v.  Savoyer,  6 
Moore,  226  ;  3  Br.  &  B.  70. 

Surrender  of  Lease  in  ooniidoration  of  Interest 
in  Hew  Leafe.]— R.,  the  last  life  in  a  bishop's 
lease,  agrees  with  C.  to  surrender  this  lease  on  a 
proniise  of  the  bishop  to  grant  a  new  one  for  the 
lives  of  R.  and  C,  and  the  son  of  C. ;  and  in 
consideration  of  C.  surrendering  the  old  lease,  it 
was  agreed  the  new  one  should  be  in  trust  for 
the  in&int  son  of  C.  The  whole  purchase-money 
was  paid  by  C.  to  the  bishop,  but  the  legal 
estate  was  granted  on  the  new  lease  to  R.  and 
his  heirs,  during  his  own  life  and  the  lives  of 
C.  and  his  son.  C,  after  the  death  of  R.,  took 
upon  him  to  dispose  of  it ;  R.,  by  a  deed  dated 
the  day  after  the  lease,  declares  his  intention  to 
be  that  C.  and  his  son  should,  after  his  decease, 
hold  to  them  and  their  heirs  during  the  I'emainder 
of  the  term  : — Held,  that  R.  had  a  valuable  share 
in  the  consideration  of  the  new  lease,  having 
given  up  his  interest  in  the  old,  and  that  having 
a  right  to  declare  the  trust,  C.  had  his^life  only 
in  the  lease.  Crop  v.  Nortm,  2  Atk.  74  ;  9  Mod. 
233 ;  Barnard.  179. 

Agreement  for,  without  Conaideration.]— T.  L. 
holding  lands  under  the  see  of  D.  for  a  renewable 
term  of  twenty-one  years,  demised  them  in  1787 
to  two  persons  for  a  like  term,  with  a  totics 
quotics  covenant  for  renewaL  These  sold  their 
interest  in  part  of  the  lands,  and  divided  the  rest 
equally  among  them.  On  the  death  of  one,  his 
share  passed  to  his  two  sons,  A.  and  A.  liOwry ; 
the  share  of  the  other  was  sold  to  P.  The  two 
Lowrys  obtained  a  renewal  of  the  lease  of  all  the 
lands  to  themselves  in  1822  without  P.'s  know- 
ledge, and  then  mortgaged  them  to  M.,  and 
obtained  a  judgment  in  ejectment  against  P., 
who  thereupon  filed  a  bill  against  them  and  M., 
and  obtained  in  1826  a  decree  for  an  account  and 
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reconTeyance  of  his  part  on  payment  of  his 
proportion  of  the  renewal  fines  and  costs.  W., 
who  had  been  the  attorney  of  the  Lowrys  in  all 
these  matters,  obtained  an  assignment  of  their 
interest  in  1829.  P.  did  not  make  up  the  decree 
of  1826,  but  he  made  several  payments  to  W.  in 
respect  of  the  renewal  fines  and  costs,  and  urged 
him  to  reconvey  to  him  his  part  of  the  lands  and 
grant  a  renewal,  bat  being  in  distress  he  signed 
an  agreement  to  surrender  his  lands  to  W.  and 
take  part  of  them  as  his  tenant : — Held,  that  the 
agreement  signed  by  P.  to  surrender  was  without 
consideration  and  void,  and  that  he  was  entitled 
to  the  value  of  his  lands  while  they  were  in  the 
possession  of  W.  and  to  a  reconveyance  and 
renewal  upon  pavment  of  the  balance  found  due 
from  him.  Wallace  v.  Patten,  12  CI.  &.  F.  491. 
Affirming  S.  C^  sub  nom.  Patten  v.  Wallace, 
f.ongf.  &  T.  470. 

Suit  on  promise  to  surrender  lease,  dismissed 
to  court  of  law.     GrevUle  v.  Bowker,  Gary,  95. 

Surrender  after  Hotioe  of  Aasignment  of  fature 
Bant.] — The  plaintiffs  sub-let  a  portion  of  pre- 
mises, of  whicn  they  had  a  lease,  to  the  defendant. 
They  afterwards  assigned  their  interest  in  the 
premises  to  B.,  and  agreed  in  writing  with  B., 
that  notwithstanding  this  assignment  they  should 
receive  the  rent  due  from  the  defendant  for  the 
remainder  of  her  lease,  and  notice  of  this  agree- 
ment was  gi  ven  to  the  defendant.  The  defendant 
afterwards  surrendered  her  lease  to  B.  In  an 
action  for  rent  claimed  as  accruing  after  the 
8uiTender : — Held,  that,  even  if  there  was  a  valid 
assignment  of  a  chose  in  action,  still  that  the 
plaintiffs  could  not  recover,  for  that  the  assign- 
ment was  of  rent  to  become  due,  whereas  no  rent 
had  accrued  due  after  the  surrender,  and  the 
defendant  could  not  be  prevented  by  the  agree- 
ment between  the  plaintiffs  and  B.  £x>m  surren- 
dering her  lease  to  B.  Southwell  v.  Scatter,  49 
L.  J.,  Ex.  356  ;  44  J.  P.  376— C.  A. 

Surrender  by  Asiignee  of  Part  of  Premise! — 
Covenant  to  pay  Eent — Liability  of  LoHee.] — 
The  plaintiff  demised  a  house  and  premises  for  a 
term  of  yeare  by  deed  containing  a  covenant  by 
the  lessee  to  pay  the  rent  reserved.  The  lessee 
assigned  the  term,  and  the  assignee  surrendered 
a  small  portion  of  the  premises,  upon  which  was 
a  scuUeiy,  to  the  plaintiff,  who,  in  consideration 
therefor,  paid  the  assignee  25Z.  and  built  for  him 
a  new  scullery  of  equal  value  upon  another  part 
of  the  premises.  The  rent  apportionable  for  the 
part  surrendered  was  42.  a  year.  In  an  action 
against  the  lessee  upon  the  covenant  for  a 
quarter's  rent  less  the  sum  apportioned  for  the 
part  surrendered  ; — Held,  without  deciding 
whether  the  covenant  was  apportionable  or  not, 
that  the  lessee,  by  assigning  his  interest  in  the 
term,  empowered  the  assignee  to  surrender  any 
part  of  the  premises  ;  that  therefore  there  had 
not  been  any  eviction  of  the  lessee  by  the  plain- 
tiff ;  that  the  lessee,  notwithstanding  the  sur- 
lender,  was  still  liable  on  the  covenant,  and  that 
the  liability  of  the  lessee  upon  the  covenant  after 
assignment  was  not  that  of  surety  for  the  assignee. 
Jiaynton  v.  Morgan,  58  L.  J.,  Q.  B.  139;  22 
Q.  B.  D.  74  ;  37  W.  R.  148  ;  63  J.  P.  166— C.  A. 
Affirming  59  L.  T.  478. 

PremiMi  Belet  to  Lenor.] — ^Where  a  lease 
came  into  the  hands  of  the  original  lessor,  by  an 
agreement  entered  into  between  him  and  the 
assignee  of  the  original  lessee,  *'that  the  lessor 
^ould  have  the  premises  as  mentioned  in  the 


lease,  and  should  pay  a  particular  sum  over  and 
above  the  rent,  annually,  towards  the  goodwill 
already  paid  by  such  assignee  " ;  such  agreement 
operates  as  a  surrender  of  the  whole  term.  Smith 
V.  Mapleback,  1  Term  Rep.  441 ;  1  R.  B.  247. 

Other  Modei  ol] — A.  demised  a  farm  to  Bl- 
under an  agreement  to  hold  from  Michaelmas* 
1799,  to  Michaelmas,  1816,  at  a  yearly  rent.  A 
died,  and  devised  the  premises  to  C,  who  in  1813 
put  them  up  to  sale  by  auction:  D.  became- 
the  purchaser,  and  also  agreed  to  buy  B.'s  out- 
standing term,  without  C.'s  knowledge  or  assents 
D.,  having  let  £.  into  possession,  became  bankrupt. 
In  1814,  C,  by  letter  to  B.,  admitted  that  £. 
occupied  the  premises,  and  afterwards  demanded 
rent  from  him.  C.  and  D.*s  assignees  after- 
wards executed  mutual  deeds  of  release,  and 
D.'s  assignees  released  E. : — Held,  that  C.  was 
I  entitled  to  recover  the  rent  from  1813  to  181& 
from  B.,  as  there  had  been  no  surrender  in  writing* 
of  his  interest  to  D.,  and  as  C.  had  not  assented- 
to  E.'s  being  let  into  possession.  Matthews  v. 
Sawelly  2  Moore,  262. 

By  an  agreement  dated  in  May,  to  which  A., 
B.  and  C.  were  parties,  A.  and  B.  agreed  to  sel^ 
by  auction  an  estate  to  which  they  were  entitled 
as  tenants  in  common,  or  in  default  of  such  sale, 
that  such  parts  of  it  as  should  not  be  sold  after 
the  1st  August  and  before  the  Ist  September 
following  should  be  divided  into  two  equal  lots 
between  A.  and  B.,  and  that  lOOZ.  should  be  paid 
by  A.  to  C,  the  principal  tenant,  as  a  remunera- 
tion for  his  giving  up  possession  of  his  farm  at 
Michaelmas  following ;  and  G.  agreed  to  give  up 
possession  of  his  farai  accordingly.  No  part  of 
the  estate  was  sold  by  the  1st  iSeptember,  but 
some  portions  were  sold  subsequently,  and  the- 
remainder  was  divided  between  A.  and  B.,  but 
such  division  was  uotoompletcd  till  the  following 
March.  C.  continued  in  possession,  by  the  desire 
of  A.  and  B.,  until  that  time,  and  then  quitted  : 
— Held,  that  the  agreement  was  not  a  surrender 
of  A.'s  term.  Weddall  or  Weddle  v.  Oapee,  1 
M.  &  W.  50  ;  1  Gale,  432  ;  1  Tyr.  &  G.  430  ;  5- 
L.  J.,  Ex.  in. 

Although  a  surrender  of  a  Ufe  estate  to  the- 
owncr  of  the  fee  is  as  between  the  parties  an. 
extinguishment  of  the  estate  surrendered,  yet  it; 
may  have  continuance  to  uphold  a  prior  interest 
derived  under  it  Doe  d.  Beadon  v.  Pyhe,  5  M- 
&  S.  146  ;  17  R.  R.  296. 

A.  being  seised  in  fee  of  premises,  by  indenture 
of  the  5th  July,  1814,  demised  them  for  twenty- 
one  years  to  B.,  who  entered,  and  was  possessed 
accordingly.  B.,  by  indenture  of  the  3ra  Novem- 
ber, demised  the  premises  to  0.  for  the  residue  of 
his  term  therein,  excepting  the  last  twenty-one 
days;  and,  on  the  12th  February,  1816,  B.,  by- 
deed-poll,  indorsed  on  the  connterpart  of  t  he- 
lease  to  C,  granted  all  his  (B.*s)  estate  and 
interest  in  the  premises  to  A.,  to  hold  to  him  for 
all  such  time  or  term  in  the  counterpart  of  the 
lease  mentioned,  namely,  the  next  immediate- 
reversion  expectant  on  the  determination  of  B.'s- 
lease.  A.,  by  deeds  of  lease  and  release,  of  the 
15th  and  16th  July,  1822,  granted,  sold,  and 
assigned  all  his  estate  and  interest  in  the  premises 
to  the  plaintiff  by  way  of  mortgage.  On  the  1 9th 
October,  1816,  0.  assigned  aU  his  interest  in  the 
premises  to  the  defendant,  who  never  entered, 
and  C.  remained  in  possession.  In  an  action 
against  the  defendant  for  nonpayment  of  rent  t 
— Held,  that  the  deed-poll  did  not  operate  as  fk 
surrender  of  B.'s  reversion  of  twenty-one  days  to 
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•sume  a  satisfied  term  to  have  been  surrendered 
to  the  cestui  que  use ;  but  if  no  such  presumption 
is  made,  and  it  appears  in  a  special  verdict  in 
ejectment  that  such  a  term  is  still  outstanding, 
in  a  trustee  who  is  not  joined  in  bringing  the 
ejectment,  the  cestui  que  use  cannot  recover. 
Ooodtitle  d.  Jones  v.  Jones,  7  Term  Rep.  47» 
S.  P.,  Godfrey  v.  Hudson,  2  Esp.  499,  n. 

A  satisfied  term  may  be  presumed  to  be  sur- 
rendered ;  but  an  unsatisfied  term,  raised  for  the 
purpose  of  securing  an  annuity,  during  the  life  of 
the  annuitant,  cannot ;  and  may  be  set  up  as  a 
bar  to  the  heir-at-law,  even  though  he  claims 
only  subject  to  the  charge.  Doe  d.  Hodsden  v. 
Staple,  2  Term  Bep.  684  ;  1  R.  R.  595. 

In  1772  a  term  of  1,00#  years  was  created  by 
deed,  for  the  purpose  of  securing  5,000^. ;  and  in 
1787,  the  principal  and  interest  having  been  paid, 
the  residue  of  the  term  was  assigned  in  trust  for 
the  devisees  of  the  person  who  created  the  term. 
In  1789,  the  premises  were  conveyed  to  a  pur- 
chaser by  deed,  and  the  residue  of  the  term  was- 
assigned  in  trust  for  the  purchaser,  her  heirs  and 
assigns,  or  as  she  should  appoint,  and  in  the 
meantime  to  attend  the  inheritance.  The  pur- 
chaser entered  into  possession  of  the  premises^ 
and  continued  so  possessed  till  her  death.  In 
1808,  she  executed  a  marriage  settlement,  reserv- 
ing to  herself  a  power  of  appointment  by  deed  or 
will ;  and  after  the  marriage,  she,  in  December, 
1813,  devised  all  her  real  estate.  Neither  in  the 
marriage  settlement  nor  in  the  will  was  any 
mention  made  of  tbe  term  of  1,000  years.  She 
and  her  husband  having  both  died  : — Held,  on 
ejectment  brought  by  her  heir-at-law,  that  there 
were  no  premises  from  which  a  surrender  of  the 
term  could  be  presumed.  Doe  d.  Blaehnell  v. 
Plowman,  2  B.  &  Ad.  573 ;  9  L.  J.  (0.8.)  K.  B.  289. 


A.,  but  only  of  his  interest  for  the  term  co-exten- 
sive with  C.*s  lease ;  and  that  the  plaintiff  might 
sue  the  defendant  on  the  covenants  contained  in 
such  lease.  BuHon  v.  Barclay,  5  M.  &  P.  785  ; 
7  Bing.  745  ;  9  L.  J.  (O.S.)  C.  P.  231. 

Befenos— To  forego  Bent  in  eontideration  of 
Poiseiiion.] — To  an  action  for  rent  due  under  a 
demise,  the  defendant  pleaded  that,  before  the 
rent  became  due,  it  was  agreed  between  the 
plaintiff  and  the  defendant  that,  in  consideration 
of  his  giving  up  possession,  he  should  be  dis- 
charged from  any  further  rent,  and  that  he  had 
given  up  possession  accordingly,  concluding  with 
an  allegation  that  the  tenancy  was  thereby 
surrendered  : — Held,  that  the  plea  was  not  to  be 
taken  as  setting  up  a  surrender  so  as  to  require  a 
memorandum  in  writing;  but  that  it  afforded  a 
valid  excuse  for  the  non-payment  of  the  rent,  by 
shewing  the  agreement  and  the  giving  up  of  pos- 
session. Gore  V.  Wright,  3  N.  &  P.  243  ;  8  A.  & 
E.  118  ;  1  W.  W.  &  H.  266  ;  7  L.  J.,  Q.  B.  147  ; 
2  Jur.  840. 

Bill  to  restrain  the  prosecution  of  an  action  at 
law  for  rent  and  dilapidations  ;  the  defendant  at 
law  applied  for  and  was  refused  leave  to  plead 
with  other  pleas,  by  way  of  equitable  defence,  an 
agreement  to  surrender  his  lease  on  certain  terms. 
There  was  conflict  of  evidence  whether  the 
agreement  was  complete.  An  injunction  was 
granted  on  the  plaintiff  giving  judgment  at  law, 
bringing  in  the  money,  and  undertaking  to  bring 
in  further  amounts  of  rent.  Magnay  v.  Mines 
Royal  Co,,  3  Drew.  130 ;  24  L.  J.,  Ch.  413 ;  1  Jar. 
(N.S.)  158  ;  3  Eq.  R.  377  ;  3  W.  R.  258. 

Observations  on  special  injunctions  to  restrain 
proceedings  at  law.    Ih. 

Power  of  Coort  to  oompel.] — Lessee  of  a  church 
lease  makes  an  under-lease,  and  would  have  under- 
lessee  to  surrender,  in  order  to  enable  him  to 
renew  with  the  church.  There  being  no  covenant 
in  the  tenant's  lease  to  surrender,  the  court 
cannot  compel  him  to  do  it.  Colcliestery,  Amott, 
2  Vem.  283  ;  Pre.  Ch.  124. 

Speeifio  Performanoe  of  Agreement  for — Bale  by 
Mortgagee  of  Lease.] — An  agreement  was  entered 
into  between  a  lessor  and  lessee  for  releasing  the 
lessee  from  all  liability  on  certain  payments 
being  made  by  the  lessee  to  the  lessor,  and  on  the 
lessee  assigning  to  the  lessor  all  his  interest  in 
the  lease.  At  the  date  of  the  agreement  the 
lessor  had  notice  that  the  lessee  had  demised  the 
property  by  way  of  mortgage,  with  a  power  of 
sale,  which  had  become  absolute.  In  a  suit  by 
the  lessee  for  a  specific  performance  of  the  agree- 
ment, one  of  the  witnesses  deposed  that  this 
power  of  sale  had  been  exercised,  but  that  fact 
was  not  put  in  issue  by  the  pleadings  : — Held, 
that  it  might  constitute  a  defence  if  the  lessor 
had  no  notice  of  it,  and  that  the  plaintiff  was 
entitled  to  the  option  of  having  his  bill  dismissed 
without  costs,  or  of  having  an  inquiry  as  to  the 
circumstances  of  the  sale.  Phelps  v.  Protliero, 
2  De  G.  &  Sm.  274.  And  see  8.  C,  17  L.  J., 
Ch.  404. 

b.  Presumption  of. 

Generally.] — ^An  acceptance  of  a  surrender  of 
a  lease  is  not  to  be  presumed  from  the  circum- 
stances of  the  rent  having  been  paid  by  a  third 
person,  and  not  by  the  original  tenant.  Copeland 
V.  WatU,  1  Stark.  96. 

Under  certain  circumstances  the  jury  may  pre- 


Mortgage  Tennf.]^Where  an  old  mortgage 
term  of  1,000  years,  created  in  1727,  was  recog- 
nised in  a  marriage  settlement  of  the  owner  of 
the  inheritance  in  1751,  by  which  a  sum  was 
appropriated  to  its  discharge;  and  no  further 
notice  was  had  of  it  till  1802,  when  a  deed,  to* 
which  the  then  owner  of  the  inheritance  and  the 
repi'esentatives  of  the  termors  were  parties,, 
reciting  that  the  term  was  still  subsisting,  con- 
veyed it  to  others  to  secure  a  mortgage : — Held,, 
that  it  could  not  be  presumed  to  have  been  sur- 
rendered against  the  owner  of  the  inheritance, 
who  was  intei-ested  in  upholding  it.  Doe  d.. 
Graham  v.  Seott,  11  East,  478. 

A  testator,  in  a  codicil  to  his  will,  stated  that 
certain  premises  mentioned  in  the  will  were 
charged  with  a  mortgage  for  500Z.,  which  he 
directed  his  executors  to  pay  off: — Held,  that 
after  the  lapse  of  nearly  forty  years,  during  all 
which  time  the  testator's  representatives  had 
been  in  the  perception  of  the  rent,  the  mortgagee 
might  be  presumed  to  have  beoi  satisfied,  and 
the  term  surrendered.  Doe  d.  MarUin  v.  Austin^. 
2  M.  &  Scott,  107  ;  9  Bing.  41  ;  1  L.  J.,  C.  P.  152. 

Evidenoe  to  go  to  Jnry  ai  to.]— A.  devised  an 
estate  to  trustees  for  years  with  remainder  to  B., 
which  B.,  eighteen  years  after  the  death  of  A., 
treated  as  his  freehold,  and  leased  for  lives,  in 
an  action  by  the  lessee  of  B.,  as  reversioner,  the 
jury  was  told  that  they  could  not  presume  & 
surrender  of  the  term  by  the  trustees  to  B.  ;- 
and,  upon  motion  for  a  new  trial,  the  direction 
was  held  right.  Day  v.  Williams,  2  C.  &  J. 
460  :  1  L.  J.,  Ex.  168. 

Where  an  alleged  outstanding  term  appears 
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he  conveyed  his  life  interest  in  the  estate  to  a 
purchaser,  as  a  security  for  a  debt ;  but  no  assign- 
ment of  the  term  or  d^ivcry  of  the  deeds  relating 
to  it  took  place  on  either  occasion.  In  1819,  an 
actual  assignment  of  the  term  was  made  by  tiie 
administrator  of  the  trustee  in  1779,  to  a  new 
trustee  for  the  purchaser  in  1816  : — Held,  that, 
under  these  circumstances,  on  an  ejectment 
brought  by  a  prior  incumbrancer  against  the 
purchaser,  the  jury  was  warranted  in  presuming 
that  the  term  had,  previously  to  1819,  been  sur- 
rendered. Doe  d.  Putland  v.  HUder,  2  B.  &  Aid. 
782  ;  21  K.  R.  488. 

The  plaintiff  was  tenant  to  A.  of  one  close ; 
E.  was  tenant  to  B.  of  another  close  ;  the  plain- 
tiff and  K.  verbcQly  agreed  to  exchange  their 
holdings ;  "  the  plaintiff  to  have  B.*s  land  and 
pay  K.'s  rent,  K.  to  have  A.'s  land  and  pay  the 
plaintiff's  rent."  On  the  same  day  each  took 
possession  of  the  other's  land.  K.  undertook  to 
communicate  their  bargain  to  C,  who  was  the 
agent  of  both  A.  and  B. ;  he  did  accordingly, 
some  days  afterwards,  communicate  it  to  him, 
and  C.  expressed  his  concurrence : — ^Held,  that 
this  was  evidence  to  go  to  the  jury  of  a  surrender 
by  K.  to  B.  of  his  interest  in  B.'s  close.  Bee*  v. 
WiUiam*,  2  C.  M.  &  B.  681 ;  1  Tyr.  &  G.  23  ;  1 
Gale,  332. 

A  term  of  1,000  years  was  created  by  deed  in 
1717,  and  in  1735  was  assigned  for  the  purpose 
of  securing  an  annuity  to  A.,  and  after  that  to 
attend  the  inheritance.  A.  having  died  in  1741, 
and  the  estate  having  remained  undisturbed  in 
.the  hands  of  the  owner  of  the  Inheritance  and 
her  devisee  from  1735  to  1813,  without  any 
notice  having  been  in  the  meantime  taken  of  the 
term,  except  that,  in  1801,  the  devisee,  in  whose 
possession  the  deeds  creating  and  assigning  it 
were  found,  covenanted  to  produce  those  deeds 
when  called  for: — Held,  that,  under  these  cir- 
cumstances, the  jury  was  warranted,  in  an 
ejectment  brought  for  the  premises  by  the 
heir-at-law,  to  presume  a  surrender  of  the  term. 
Doe  d.  Burdett  v.  Wrigkte,  2  B.  &  Aid.  710  ;  21 
B.  R.  461. 


to  have  done  the  duty  for  which  it  was  created. 

the  jury  is  at  liberty  to  presume  a  surrender 

•of  it.     BaHlett  v.  Doumes,  5  D.  &  R.  526  ;  3 

B.  &  C.  616  ;  1  Car.  &  P.  522  ;  3  L.  J.  (O.8.)  K.  B. 

•90  ;  27  R.  R.  486. 

A.  having  granted  a  lease  to  B.  for  twenty-one 
years,  before  tiie  expiration  of  the  term,  granted 
•another  lease  of  the  same  premises  to  C.  No 
surrender  in  writing  of  E.'s  interest  was  shewn, 
but  the  lease  granted  to  him  was  produced  from 
.A.'s  custody,  virith  the  seals  torn  off ;  and  it  was 
proved  to  be  the  custom  to  send  in  the  old  leases 
to  A.*s  office,  before  a  renewal  was  made,  and 
which  old  leases  were  thereupon  cancelled  by  A.*s 
officer : — Held,  that  this  was  evidence  from  which 
the  jury  might  presume  that  B.  had  assented  to 
the  grant  of  the  lease  to  C,  so  as  to  determine 
iiis  interest  by  act  and  operation  of  law  within 
the  29  Car.  2,  c.  3,  s.  3.  Walker  v.  Riehardson, 
2  M.  &  W.  882  ;  M.  &  H.  251 ;  6  L.  J.,  Ex.  229. 

In  the  case  of  a  plain  trust,  where  the  trustees 
wero  directed  to  convey  to  a  devisee  on  his  attain- 
ing twenty-one,  the  jtlry  may  be  directed  to  pre- 
-sume  a  conveyance  at  any  time  afterwards, 
though  considerably  less  than  twenty  years. 
Bnglamd  d.  Syhoum  v.  SUide^  4  Term  Rep.  682  ; 
2  R.  R.  498. 

The  jury  may  presume  an  old  satisfied  term 
surrendered  to  tiie  cestui  que  use  in  order  to  sub- 
stantiate a  lease  executed  by  him.  Doe  d. 
Botoernian  v.  Syhoum^  7  Term  Rep.  2  ;  2  Esp. 
496  ;  4  R.  R.  363. 

By  a  marriage  settlement,  the  settlor  limited 
his  estate  to  A.  and  B.,  as  trustees,  *'  to  the  only 
proper  use  and  behoof  of  them,  their  heirs  and 
assigns,  for  ever,"  in  trust  for  the  settlor  until 
his  marriage,  in  trust  for  husband  and  wife  for 
life  and  the  longest  liver ;  then  in  trust  for  a 
term  to  other  trustees  to  raise  portions  for 
younger  children  ;  then  in  trust  for  the  first  son 
and  heirs  male  of  the  body  ;  then  to  the  second 
eon  in  like  manner  ;  and  then  to  the  daughters  ; 
and,  for  default  of  such  issue,  then  over  to  the 
right  heirs  of  the  settlor : — Held,  that  the  first 
«et  of  trustees  took  the  legal  estate  by  common 
law,  and  not  by  the  Statute  of  Uses ;  and  the 
second  use  could  not  be  executed  by  the  statute. 
The  purposes  of  the  settlement,  however,  being 
At  an  end,  in  ejectment  by  the  devisee  of  the 
person  last  seised,  after  the  lapse  of  forty  years : 
— Held,  that  it  might  be  left  to  the  jury  to  pre- 
sume a  reconveyance  of  the  legal  estate  from  the 
trustees.  Doe  d.  lAoyd  v.  Paseingkam^  9  D.  &  R. 
416  ;  6  B.  &  C.  306  ;  5  L.  J.  (O.S.)  K.  B.  146 ;  30 
B.  R.  327. 

Where  the  defendant's  ancestor  came  into  pos- 
session of  certain  lands  seventy  years  ago,  as  a 
creditor  under  a  judgment  obtained  against  the 
then  owner,  and  the  defendant's  family  had  con- 
tinued in  possession  ever  since  : — Held,  that  the 
original  possession  not  having  been  taken  under 
any  conveyance,  the  length  of  possession  was  only 
prim4  facie  evidence  from  which  the  jury  might 
infer  a  subsequent  conveyance  by  the  original 
owner,  or  some  of  his  descendants ;  but  that  it 
might  be  rebutted  by  other  evidence ;  and  that 
the  jury  was  not  to  presume  such  conveyance 
from  length  of  possession,  unless  satisfied  that 
such  conveyance  had  actually  been  executed. 
Doe  d.  FenwicU  v.  Reed,  5  B.  &  Aid.  232  ;  24  R.  R. 
538. 

A  term  of  years  was  created  in  17G2,  and 
assigned  over  to  a  trustee  in  1779  to  attend  the 
inheritance.  In  1814,  the  owner  of  the  inherit- 
ifuice  executed  a  marriage  settlement,  and,  in  1816, 


FeoiEiM  not  taking  Poiieulon.] — ^A  tenant  in 
tail  conveyed  by  feoffment  in  1779  ;  but  the 
feoffee  never  entered,  and  the  tenant  in  tail  and 
those  claiming  under  him  remained  in  possession 
till  1829  ;  they  were  also  in  possession  of  the 
deed  of  feoffment  and  suffered  a  recovery : — 
Held,  that  a  reconveyance  from  the  feoffee  might 
be  presumed.    Jenmy  v.  Jones,  10  Bing.  75. 

Where  Tena  eabieryieiit  to  Leaeiag  Power.] — 
An  estate  was  settled  on  A.  for  life,  with  power 
to  charge  it  with  an  annuity  for  her  husband, 
and  portions  for  their  younger  children,  and  to 
grant  leases.  A.  granted  the  estate  to  trustees 
for  500  years,  on  trust,  if  she  should  so  direct,  to 
raise  portions  by  mortgages  or  sale  : — Held,  that 
the  term  till  called  into  operation,  was  subser- 
vient to  the  leasing  power,  and  was  no  answer  to 
an  ejectment  by  a  lessee  holding  under  a  lease 
granted  subsequently  to  the  settlement.  Doe  d. 
Courtail  v.  TIwuMt,  4  M.  &  Rv.  218  ;  9  B.  &  C. 
288  ;  7  L.  J.  (0.8.)  K.  B.  214. 

Agreement,  Leeior  and  Leieee  and  Leeeor  and 
Under-Leiiee.] — ^A.  demises  to  B.,  who  underlets 
to  C.  In  the  middle  of  both  terms  it  is  agreed 
between  A.  and  B.,  that  B.'s  tenancy  shall  cease, 
and  between  A.  and  C,  that  C.  shall  hold  under 
A.  for  a  longer  term.  This  arrangement  enures 
as  a  surrender  from  B.  to  A.,  and  a  new  demise 
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from  A.  to  C.     Jl/'je  v.  Bunhnnf,  3  N.  &  M.  292 ; 
1  A.  &  £.  136  ;  3  L.  J.,  M.  C.  76. 

Aoti  of  Ownenhip  on  ptrt  of  Leiior.^ — 
If  a  tenant  qaitA  a^mrtments  without  giY'ing 
notice,  the  landlord  may  recover  the  rent, 
although  he  has  put  up  a  bill  in  the  window  for 
the  purpose  of  letting  the  apartments.  Redpath 
V.  Roherts,  3  Eap.  225. 

So,  if  the  landlord  lights  fires  in  the  rooms,  or 
even  uses  the  fires,  it  will  not  deprive  him  of  his 
right  to  rent.     Griffith  v.  Hodges,  1  Car.  &  P.  419. 

Leaiee  ezpectinfr  GK>ods  to  bo  soiiod  for  Eent — 
Quitting.] — A  tenant  of  apartments  is  not  justi- 
fied in  quitting  without  notice,  merely  from  a 
fear,  however  reasonable,  that  his  goods  may  be 
seized  for  his  landlord's  rent.  Rickett  v.  Tullieky 
6  Car.  ic  P.  66. 

c.  Of  Tenanoiea  firom  Tear  to  Tear. 

Oonorally.] — ^A  tenancy  from  year  to  year  can- 
not be  determined,  so  as  to  bar  the  interest  of 
the  tenant's  creditors,  unless  there  is  either  a 
legal  notice  to  quit,  or  a  surrender  in  writing. 
Dm  d.  Reoil  V.  Ridowty  5  Taunt.  519. 

A  verbal  agreement  to  lease  a  ferry  for  a  year 
may  be  put  an  end  to  by  a  verbal  ngreement 
before  the  expiration  of  the  year.  Peter  v. 
Kendal,  6  B.  &  C.  703 ;  5  L.  J.  (O.S.)  K.  B.  282  ; 
30  B.  B.  501. 

Aoooptanoo  of  anothor  Tenant.] — ^A  parol 
agreement  between  a  landlord  and  a  tenant 
from  year  to  year,  that  another  tenant  should 
be  substituted  in  his  place,  who  was  acconlingly 
substituted,  is  a  sufiicient  surrender  according  to 
the  Statute  of  Frauds  to  determine  the  former 
tenancy.  Stone  v.  Whiting,  2  Stark.  235  ;  19 
R.  B.  710. 

But  it  is  not  sufficient  if  the  third  person  docs 
not  take  possession.  Taylor  v.  CJtapman,  Peake, 
Ad.  C.  19  ;  4  B.  B.  884. 

A.,  bcdng  tenant  from  year  to  year,  underlet 
the  premises  to  B.,  and  the  original  landlord, 
with  the  assent  of  A.,  accepted  B.  as  his  tenant, 
but  there  was  no  surroncier  in  writing  of  A.*b 
interest ;  rent  being  subsequently  in  arrear,  the 
landlord  distrained  on  B.'s  goods : — Held,  that 
these  circumstances  constituted  a  valid  surrender 
of  A.*s  interest  by  act  and  operation  of  law 
within  the  Statute  of  Frauds.  Tfionuu  v.  Cook, 
2  B.  &  Aid.  119 ;  2  Stark.  408 ;  20  B.  B.  374. 
But  see  Matthetog  v.  Satoell,  2  Moore,  262. 

Where  premises  had  been  let  to  B.  for  a  term 
determinable  by  a  notice  to  quit,  and  pending 
such  term  C.  applied  to  A.,  the  landlord,  for 
leave  to  become  the  tenant  instead  of  B.,  and 
upon  A.  consenting,  agreed  to  stand  in  B.'s 
place,  and  offered  to  pay  rent : — Held,  that 
(though  B.*s  term  had  not  been  determined  either 
by  a  notice  to  quit,  or  a  surrender  in  writing)  A. 
might  maintain  an  action  for  use  and  occupa- 
tion against  C,  and  that  the  latter  could  not  set 
up  B.'s  title  in  defence  to  that  action.  Phippt 
v.  SouUharpe,  1  B.  &  Aid.  50  ;  18  B.  B.  426. 

Where  a  lessee  quitted,  in  the  middle  of  his 
term,  apartments  which  he  had  taken  for  a  year, 
and  the  lessor  let  them  to  another  tenant : — 
Held,  that  she  could  not  recover  rent  against  the 
lessee  for  a  subsequent  portion  of  the  year,  during 
which  the  apaitments  had  been  unoccupied. 
Walls  V.  Ateheson,  3  Bing.  462  ;  11  Moore,  379 ; 
2  Car.  &  P.  268  ;  4  L.  J.  (0.9.)  C.  P.  154 ;  28 
B.  R.  657. 


A  tenant  from  year  to  year,  at  a  rent  payable 
half-yearly,  without  giving  any  notice  to  the 
landlonl,  quitted  the  premises  at  the  expiration 
of  the  current  year.    Before  the  next  half-year 
expired,  the  landlonl  let  the  premises  to  another- 
tenant,  who  occupied  the  same : — Held,  that  the- 
landlord  was  not  entitled  to  recover  rent  from, 
the  first  tenant  from  the  expiration  of  the  cur- 
rent year,  when  he  quitted  the  premises,  to  the- 
time  when  the  landlord  relet  the  same  to  the 
second  tenant.    Hall  v.  Burgess,  6  B.  &  C.  332  ; 
8  D.  &  B.  67  ;  4  L.  J.  (0.8.)  K.  B.  172. 

A.,  being  tenant  from  year  to  year  to  B.,  died, 
leaving  his  widow  in  possession.  C,  some  time 
after,  took  out  letters  of  administration  to  the 
deceased,  and  the  widow  continued  in  possession, 
paying  rent  to  B.,  with  the  knowledge  of  C, 
who  never  objecteid  to  such  payment,  or  made 
any  demand  of  rent : — Held,  that  there  was  no 
evidence  of  a  surrender  by  operation  of  law,  so 
as  to  create  the  relation  of  landlord  and  tenant 
between  B.  and  the  widow.  J)oe  d.  Hull  v,. 
Wood,  14  M.  &  W.  682  ;  16  L.  J.,  Ex.  41  ;  9  Jur. 
1060. 

Aoooptanoo  of  How  Loaf  o  Ezeooding  LoMor'a. 

Powor.  ] — A  tenant  for  life  made  a  lease,  for  a  term 
exceeding  his  power,  of  two  parcels  of  land,  of  one 
of  which  the  lessee,  previous  to  the  commence- 
ment of  the  lease,  haa  been  tenant  from  year  to< 
year.  In  an  action  of  ejectment  on  the  title 
brought  upon  the  death  of  the  tenant  for  life  by  the 
remainderman  : — Held,  that  the  lessee  could  not 
rely,  as  a  defence,  upon  his  former  tenancy  from 
year  to  year  as  unsurrendered  or  rehabilitated. 
Boed,  Egrenwnt  v.  Courtney  (11  Q.  B.  D.  702). 
distinguished.  Brinkley  v.  M^Munn,  32  L.  B., 
Ir.  532. 

Aoooptanoo  of  Old  Tenant  Jointly  with  How 
One.] — Where  a  sole  tenant  from  year  to  year, 
before  the  termination  of  his  tenancy,  entered 
into  an  agreement  with  his  landlord  for  a  lease 
to  be  granted  to  him  and  another  jointly,  and 
both  entered  upon  and  occupied  the  premises 
jointly  : — Held,  that  the  first  tenancy  was  deter- 
mined, though  the  lease  was  never  executorl 
pursuant  to  the  agreement.  Hamnunion  v.  Stead, 
5  D.  &  B.  206  ;  3  B.  &  0.  478 ;  3  L.  J.  (o.S.) 
K.  B.  33  ;  27  B.  B.  407. 

InsolTonoy  of  How  Tenant  to  Xnowlodgo  of' 
Original  Tenant.] — Where  A.  at  the  request  of 
B.,  his  yearly  tenant,  accepted  C.  as  tenant  in 
his  stead,  who  proved  to  be  insolvent,  and  it 
appeared  that  B.,  when  he  proposed  C.  to  A., 
knew  that  C.  had  compoundeci  with  his  creditors, 
but  did  not  communicate  the  fact  to  A. : — Held, 
that  the  suppression  of  such  a  fact  was  a  fraud 
in  B.,  which  rendered  him  still  liable  to  A.  for 
the  rent.  Bruce  v.  Ruler,  2  M.  &  By.  3  ;  6  L.  J. 
(O.S.)  K.  B.  228. 

Tenants  Szohanging  Promitei.] — ^Two  persons . 
being  tenants  from  year  to  year  of  two  closes, 
under  different  lessors,  agreed  to  exchange  them  ; 
both  the  lessors  had  the  same  steward,  to  whom 
the  arrangement  was  mentioned ;  he  expressed 
his  assent  to  it : — Held,  that  this  amounted  to 
evidence  of  new  demises  of  the  respective  closes, 
and  of  a  surrender  by  operation  of  law  of 
the  previous  interests  of  the  tenants.  Bees  v. 
Williams,  1  Gale,  332 ;  2  0.  M.  &  B.  581 ;  1 
Tyr.  k  G.  23. 

Bofonoo  in  Aotion  for  Bent.] — The  plaintifEs 
declared  that  they  were  tenants  of  chambers  to  - 
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H.,  at  a  certain  rent,  and  that  in  consideration 
that  they  would  let  the  chambers  to  the  defen- 
dant, he  promised  to  pay  the  same  rent  to  H., 
and  that  if  he  did  not  do  so  he  would  indemnify 
the  plaintiffs.  The  declaration  ayerred  the 
letting  to  the  defendant  on  such  terms,  and  that 
the  defendant  did  not  pay  to  H.  rent  which 
afterwards  become  due,  nor  indemnify  the 
plaintiffs  who  paid  it.  The  defendant  pleaded, 
first,  that  before  rent  became  due  the  tenancy 
•of  the  defendant  to  the  plaintiffs  was  ended  by 
surrender  and  operation  of  law ;  and  secondly, 
that  before  rent  was  due  the  defendant  agreed 
with  the  plaintiff  C,  on  behalf  of  himself  and 
the  other  plaintiff,  to  deliver  up  possession  of 
the  chambers  to  the  plaintiff  C,  and  that  the 
-defendant  did  accordingly  so  deliver  up  posses- 
sion:— Held,  that  the  pleas  were  good.  Cbles 
or  SmUh  v.  Zovell,  1  L.  M.  &  P.  794  ;  10  C.  B.  6 ; 
20  L.  J.,  C.  P.  37  ;  15  Jur.  250. 

To  an  action  for  a  quarter's  rent  from  Lady- 
day  to  Midsummer,  the  defendant  pleaded  that 
by  agreement  between  the  plaintiffs,  executors 
•of  A.,  and  the  defendant,  the  defendant  agreed 
to  taike  of  the  plaintiffs*  executors  the  premises  ; 
that  it  was  afterwards  agreed  between  them  and 
B.,  that  B.  should  become  tenant  to  the  plaintiffs 
-from  Lady-day,  and  that  the  defendant  should 
be  discharged  from  liability  for  subsequent  rent ; 
that  the  defendant  accordingly  gave  up  posses- 
sion to  B.,  and  the  plaintiffs  accepted  him  as 
tenant : — Held,  that  tne  plea  was  not  proved  by 
•evidence  that  one  of  the  plaintiffs  had  so  agreed 
to  accept  B.  as  tenant  in  lieu  of  the  defendant. 
Turner  v.  Hardey,  9  M.  &  W.  770 ;  1  D.  (N.S.)  954  ; 
11  L.  J.,  Ex.  277. 

In  Trespass.] — ^A  plea  to  a  declaration  in 


trespass  quare  clausum  f  regit  stated  that  B.  was 
seised  in  fee  of  the  locus  in  quo,  and  that  the 
plaintiff  held  it  of  him  as  tenant  from  year  to 
year,  upon  terms  that  B.  or  his  in-coming  tenant 
.at  any  time  after  a  certain  day,  when  the 
plaintiff  should  have  received  notice  to  quit, 
-should  have  liberty  to  enter  and  plough  the 
arable  land  held  by  the  plaintiff.  Averment  of 
notice  to  quit ;  that  B.  agreed  to  let,  and  the 
•defendant  agreed  to  take,  the  premises  as  tenant 
from  year  to  year  from  and  after  the  expiration 
of  the  plaintiff's  tenancy;  and  that  the  defen- 
•dant  thereupon  became  the  in-coming  tenant, 
and  enters  after  the  certain  day  to  plough  the 
land : — Held,  that  the  plea  was  good,  inasmuch 
.as  enough  appeared  to  warrant  the  allegation 
that  the  defendant  was  the  in-coming  tenant, 
which  might  have  been  traversed.  Milner  v. 
3fy^s  or  Gordon,  8  Q.  B.  615 ;  15  L.  J.,  Q.  B. 
157  ;  10  Jut.  472. 

Evidenoe  of  Surrender  of  Tenaiioy — Admis- 
sions.]— In  an  action  of  trespass  to  premises 
which  had  been  held  by  the  plaintiff  under  a 
tenancy  from  year  to  year,  determinable  by 
notice  of  surrender : — ^H^d,  that  in  order  to 
prove  a  surrender  before  the  acts  complained  of, 
evidence  was  admissible  on  behalf  of  the  defen- 
dcnt  of  oral  admissions  made  by  the  plaintiff, 
.and  made  in  his  presence  by  his  son,  who  had 
been  acting  as  his  manager,  that  notice  of 
surrender  had  been  given  by  the  plaintiff. 
Slatterie  v.  PooUy  (6  M.  &  W.  664),  f(fllowed. 
Martin  v.  Doherty^  6  L.  R.,  Ir.  194. 

Licenoe  to  Quit  and  Delivery  of  Possession.] 

— ^A  tenancy  from  year  to  year,  created  by  parol, 
is  not  determined  by  a  parol  licence  from  the 


landlord  to  the  tenant,  to  quit  in  the  middle  of 
a  quarter,  and  the  tenant's  quitting  the  premises 
accordingly.  Mollett  v.  Braync^  2  Camp.  103  ; 
11  R.  R.  676.  S.  P.,  TiLomson  v.  Wilson,  2  Stark. 
379 ;  20  R.  R.  696. 

If  a  landlord  in  the  middle  of  a  quarter  accepts 
from  his  tenant  the  key  of  the  house  demised, 
under  a  parol  agreement,  that,  upon  her  then 
giving  up  the  possession,  the  rent  shall  cease, 
and  she  never  afterwards  occupies  the  premises, 
he  cannot  recover  in  an  action  for  the  use  ancl 
occupation  of  the  house  for  the  time  subsequent 
to  his  accepting  the  key.  Whitehead  v.  Clifford, 
5  Taunt.  518  ;  15  R.  R.  579. 

One  being  in  possession  of  premises  as  tenant 
from  year  to  year,  under  an  agreement  for  a 
lease  for  fourteen  years,  and,  the  rent  being  in 
arrear,  entered  into  an  indenture  with  his  land- 
lords, whereby,  reciting  such  tenancy  and  arrears 
of  rent  accrued,  and  that  he  had  agreed  to  quit 
and  to  deliver  up  the  premises  to  them,  and  that 
a  valuation  should  be  made  of  his  effects  on  the 
premises  by  two  indifferent  persons,  and  that 
the  same  should  in  the  meantime  be  assigned 
and  delivered  up  to  a  trustee  for  the  landlords, 
assigned  his  effects  on  the  premises  to  such 
trustee,  to  have  the  valuation  made,  and  out  of 
the  amount  to  retain  the  arrears  of  rent,  and 
pay  the  residue  to  the  tenant : — Held,  that  the 
tenant  not  having  in  fact  quitted  the  possession, 
nor  any  valuation  having  been  made  of  his 
effects,  such  agreement  to  quit  being  conditional, 
and  the  condition  not  performed,  nor  the  agree- 
ment in  any  manner  acted  upon,  did  not  operate 
as  a  surrender  of  the  tenant's  legal  term  from  year 
to  year.     Coupland  v.  Maynard,  12  East,  134. 

Upon  a  tenancy  from  year  to  year,  determin- 
able at  a  quarter's  notice,  the  lessor  licenses  the 
tenant  to  quit  in  the  middle  of  a  quarter,  and 
the  tenant  quits,  and  the  lessor  accepts  posses- 
sion ;  this  is  a  surrender  by  operation  of  law, 
destroying  the  right  to  rent  for  the  whole  or  any 
part  of  the  current  quarter.  Grimman  v.  Legge^  8 
B.&C.324;  2M.&Ry.438;  6L.J.(o.8.)K.B.321. 

When  a  tenant  left  the  key  at  the  counting- 
house  of  the  landlord,  and  the  latter,  though  he 
at  first  refused  to  accept  it,  afterwards  put  up  a 
board  to  let  the  pren^ses,  and  used  the  key  to 
shew  them,  and  painted  out  the  tenant's  name 
from  the  front : — ^Held,  sufficient  evidence  of  a 
surrender  bv  operation  of  law.  Pliend  v.  Popple- 
well,  12  C.  B.  (N.S.)  334  ;  31  L.  J.,  C.  P.  235  ;  8 
Jur.  (N.S.)  1104  ;  6  L.  T.  247  ;  10  W.  R.  523. 

To  an  action  by  a  landlord  against  his  tenant 
for  breach  of  promise  to  use  the  premises  in  a 
tenant-like  manner,  he  pleaded,  that  during  the 
tenancy,  and  before  any  breach,  the  premises, 
and  his  estate  and  interest  therein,  were  duly 
surrendered  to  the  landlord  by  act  and  operation 
of  law,  that  is  to  say,  by  the  tenant's  quitting 
the  premises,  and  every  part  thereof,  with  the 
licence  and  consent  of  the  landlord,  and  relin- 
quishing the  possession  thereof  to  him  with  the 
intention  of  putting  an  end  to  the  tenancy,  and 
by  his  accepting  such  possession,  with  the 
intention  of  putting  an  end  to  the  tenancy  : — 
Held,  that  if  the  tenancy  continued  up  to  the 
time  of  the  arrangement  stated,  such  arrange- 
ment would  not  enure,  as  a  surrender  by  act  and 
operation  of  law.  Morrison  v.  Chadwiek,  7  C.  B. 
266  ;  6  D.  &  L.  567  :  18  L.  J.,  C.  P.  189. 

In  an  action  upon  a  parol  demise,  a  plea,  that, 
duiingthe  term,  it  was  agreed  that  the  defendant 
should  relinquish  the  possession  to  the  plaintiff 
for  a  month,  after  wMch  the  possession  should 
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be  resnined  by  the  defendant;  and  that  the 
defendant  did  relinquish  the  possession,  but  the 
plaintiff  would  not  restore  the  possession,  is  bad, 
as  not  shewing  a  surrender  or  an  eviction. 
Dunn  y.  Di  Nuovo^  3  Mnn.  &  G.  105 ;  3  Scott 
(N.B.)  487  ;  10  L.  J.,  C.  P.  318. 

A  tenant  remains  liable  for  rent  unless  he 
•deliyers  up  complete  possession  of  the  premises, 
or  the  landlord  accepts  of  another  in  his  room. 
Harding  y.  Crethom,  1  Esp.  57 ;  5  R.  B.  719. 

By  Hotioe  to  Quit.] — If  a  tenant  from  year  to 
jear  giyes  notice  to  quit,  not  expiring  with  the 
year,  the  landlord,  if  the  notice  is  in  writing  nnd 
■signed  by  the  tenant,  may,  if  he  pleases,  treat 
this  irregular  notice  as  a  surrender  of  the 
tenancy.    Aldenburgh  v.  Peaple^  6  Car.  &  P.  212. 

If  a  landlord  attests  a  notice  giyen  by  a  lessee 
to  his  under-tenant  to  pay  rent  to  the  landlord, 
.and  has  a  knowledge  of  its  contents,  it  is  a 
termination  of  the  tenancy  of  the  lessee,  and  a 
■discharge  to  him  to  that  time.  Harding  y. 
Crethorn,  1  Esp,  57 ;  5  R.  R.  719. 

Otherwise,  if  the  landlord  has  no  knowledge 
of  the  contents  of  the  notice.    Ih. 

What  ininffloient  to  oonititate  Surrender.] — 
Where  a  tenant  from  year  to  year,  by  a  Lady- 
day  holding,  agreed  by  parol  with  his  landlord's 
agent  to  quit  at  the  ensuing  Lady-day,  which 
was  within  half  a  year,  and  the  premises  were 
relet  by  auction,  at  which  the  tenant  attended 
-and  bid,  but  the  new  tenant  was  not  let  into 
possession  : —  Held,  that  the  tenancy  was  not 
determined;  there  not  haying  be^i  either  a 
sufficient  notice  to  quit,  nor  a  surrender  by  opera- 
tion of  law,  within  the  Statute  of  Frauds,  29 
Oar.  2,  c.  3,  s.  3.  Doe  d.  Huddleston  y.  Johntton^ 
M'Clel.  k,  Y.  141.  And  see  Johiutons  y.  Huddle- 
xfon,  4  B.  &  C.  922  ;  7  D.  &  R.  411  ;  4  L.  J,  (O.s.) 
K.  B.  71  ;  28  R.  R.  505.  Doe  d.  MurreU  y.  Mil- 
ward,  3  M.  &  W.  328  ;  1  H.  &  H.  79 ;  7  L.  J., 
Ex.  57. 

A  party  who  occupied  a  house  as  tenant  from 
.year  to  year,  entered  into  the  following  agree- 
ment with  his  landlord  :  "  1831,  September  2. 
S.  S.  (the  tenant)  purchased  an  estate  in  the 
parish  of  Corbeg.  bought  of  R.  G.  (the  landlord) 
At  the  sum  of  lOOZ.  Received  ,on  account  10^. 
Mr.  R.  G.  is  willing  to  let  the  sum  lie,  by  paying 
4  per  cent."  : — Held,  that  as  there  was  an 
implied  condition  in  the  contract  that  the  land- 
lord should  make  out  a  good  title,  the  agreement 
for  the  purchase  did  not  operate  as  a  surrender 
of  the  tenancy  by  operation  of  law.  Doe  d. 
Gray  y.  Stanion,  1  M.  &  W.  695 ;  2  Gale,  154 ; 
1  Tyr.  k.  G.  1065  ;  5  L.  J.,  Ex.  253. 

d.  Where  there  is  an  XTnder-Tenant. 

Effect  of.] — A  voluntary  surrender  by  a  tenant 
to  his  landlord  does  not  affect  the  rights  of  a 
person  holding  on  a  sub-tenancy  created  by  the 
tenant,  nor  is  the  sub-tenant's  Imowlcdge  of  the 
■surrender  equivalent  to  notice  to  him  to  quit. 
Mellory.  WatUns,  L.  R.  9  Q.  B.  400  ;  23  W.  R.  55. 

When  a  les.sor  re-enters  on  a  forfeitui-e  the 
rights  of  under-lessees  are  gone,  but  where  a 
lessor  accepts  a  surrender  from  a  lessee  the  rights 
of  the  under-lessees  remain,  although  the  lessee 
was  at  the  time  liable  to  forfeiture.  6.  W.  Ry, 
v.  Smith,  45  L.  J.,  Ch.  235 ;  2  Ch.  D.  235  ;  34 
L.  T.  267  ;  24  W.  R.  443— C.  A.  S.  (7.,  in  H.  L., 
•mo  nom.  Smith  y.  O,  W.  Ry.,  8  App.  Cas.  165  ; 
47  L.  J.,  Ch.  97  ;  37  L.  T.  645. 


Premises  being  demised  and  underlet,  the  first 
tenant  surrendered  his  lease,  and  took  a  new  one 
with  similar  covenants.  The  under-tenant  con- 
tinued in  possession,  and  never  surrendered. 
Quaere,  whether  special  covenants  in 'the  new 
lease  co-extensive  with  those  in  the  old  (as  not 
to  erect  new  buildings  without  leave),  could  be 
enforced  by  the  bead  landlord  against  such 
under-tenant,  as  "  duties  reserved  "  by  the  second 
lease,  within  the  above  provision.  Doe  d.  Palk  v. 
Marchetti,  1  B.  &  Ad.  715 ;  9  L.  J.  (0.8.)  K.  B.  126. 

The  effect  of  4  Geo.  2,  c.  28,  s.  6,  while  it  gives  a 
lessee  the  right  to  surrender  notwithstanding  his 
contracts  with  his  under-lessee,  leaves  untouched 
the  sub-interest,  though  it  is  merely  an  agreement 
for  an  underlease  ;  and  the  effect  of  a  new  demise 
after  the  surrender  for  the  residue  of  the  original 
term  is  to  make  the  new  lessee  the  assignee  of  the 
reversion  of  the  terms  created  by  the  surrenderor. 
Qm4inM^r.  Phillips,  3  H.  & C.  892  ;  35  L.  J.,  Ex.  84. 

The  defendant  held  two  plots  of  building  land, 
B.  and  C,  under  a  lease  which  contained  a  cove- 
nant to  build  the  houses  not  less  than  thirty  feet 
apart,  the  effect  of  which  was  to  secure  to  houses 
on  plot  B.  a  sea  view  over  plot  C.  H.  having 
entered  into  a  treaty  with  the  defendant  for  an 
underlease  of  B.,  made  inquiries  of  the  defend- 
ant as  to  what  could  be  built  on  the  land  in 
front.  The  defendant  replied  that  he,  the 
defendant,  could  not  build  on  C.  closer  than 
thirty  feet,  as  his  lease  did  not  allow  it.  H., 
after  having  Inspected  the  original  lease,  took 
an  underlease  of  B.,  containing  a  covenant  by 
the  defendant  that  he,  his  executors,  adminis- 
trators, and  assigns,  would  observe  the  lessee's 
covenants  in  the  original  lease.  The  defendant 
afterwards  surrendered  his  lease  to  the  ground 
landlord,  took  a  new  lease  not  containing  the 
old  restrictions,  and  commenced  building  on  C. 
in  a  way  which  would  obstruct  the  sea  view  from 
houses  on  B.,  belonging  to  the  plaintiff,  who  was 
the  assignee  of  H. : — Held,  that  the  rights  of  H., 
under  the  defendant's  covenant  to  observe  the 
covenants  in  the  original  lease,  were  not  affected 
by  the  defendant's  surrender  of  that  lease,  and 
that  the  plaintiff  was  on  that  ground  entitled  to 
an  injunction  to  restrain  the  defendant  from 
building  in  contrayention  of  those  covenants. 
Piggott  V.  Stratton,  1  De  G.  F.  &  J.  33  ;  29  L.  .1., 
Ch.  1 ;  6  Jur.  (».S.)  129  ;  1  L.  T.  Ill ;  8  W.  R.  13. 

Held,  also,  that  even  if,  by  reason  of  the 
surrender,  the  covenant  was  gone,  the  plaintiff 
was  entitled  to  an  injunction,  on  equitable 
grounds,  for  that  what  the  defendant  had  said 
to  H.  amounted  to  a  representation  that  the 
defendant  could  not,  during  the  term  of  his  lease 
build  otherwise  than  in  a  particular  way,  which 
representation  he  was  bound  to  make  good.     lb. 

5.  Merger. 

Statute.]— By  the  Judicature  Act,  1873  (3G 
&  37  Vict.  c.  66),  B.  25,  sub-s.  4,  there  shall  not 
after  the  commencement  of  the  act  he  any  merger 
by  operation  of  law  only  of  any  estate,  the  bene- 
Jicitu  interest  in  which  would  not  be  deemed  io 
be  merged  or  extinguished  in  equity, 

Leafe  for  Years  in  Bitate  in  Fee.]— A.  was 

lessee  of  premises  for  a  term  of  twenty-one  years, 
which  would  expire  at  Michaelmas,  1809 ;  in 
December,  1799,  A.  took  a  further  lease  of  the 
same  premises  for  sixty  years,  to  commence  from 
Michaelmas,  1809  ;  the  lessor  died  in  December, 
1800,  and  devised  the  premises  to  A.,  the  lessee, 
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for  his  life;  by  lease  and  release,  A.,  in  1806| 
conveyed  his  life  estate  to  6. : — Held,  that  A/s 
interest  in  the  lease  of  1799,  which  was  to  com- 
mence in  1 809,  was  not  merged  in  his  estate  for  life. 
Doe  d.  Itawlingt  v.  Walker y  5  B.  &  G.  Ill ;  7 
D.  &  R.  487  ;  4  L.  J.  (o.s.)  K.  B.  93 ;  29  R.  R.  184. 

L.,  being  seised  in  fee,  demised  to  B.  for 
twenty-one  years  from  Jnne,  1814.  B.  demised 
to  M.  for  twenty-one  years  from  June,  1814, 
wnnting  twenty-one  days ;  and  then  by  deed-poll 
granted  to  L.  the  indenture  of  lease  to  M.,  the 
premises  thereby  granted,  and  the  rent  reserved, 
to  hold  to  L.,  his  executory,  &c.,  for  the  term 
mentioned  in  the  demise  to  M. ;  L.  conveyed  the 
premises,  the  reversion  and  reversions,  rents, 
issues,  and  profits,  and  all  his  interests  in  fee  to 
the  plaintiff  by  way  of  mortgage;  M.  assigned 
his  term  to  the  defendant  by  way  of  mortgage,  but 
the  defendant  never  entered : — Held,  that  the 
deed-poll  from  B.  to  L.  did  not  merge  the 
chattel  interest  in  the  fee,  nor  suspend  the  right 
to  sue  on  the  lease  to  M.  Burton  v.  Barclay^ 
7  Bing.  746  ;  5  M.  &  P.  785  ;  9  L.  J.  (0.8.)  C.  P. 
231. 

A  lease  was  granted  in  1759  for  99  years,  if 
certain  parties  should  so  long  live.  The  lessees 
in  1818  demised  the  premises  to  P.  for  62  years, 
from  the  25th  March,  1821,  if  their  interest 
should  so  long  continue,  subject  to  a  rent  of  40Z. 
and  various  covenants,  with  a  proviso  for  re-entry 
in  case  of  default.  P.  had  already  the  reversion  in 
fee,  subject  to  a  mortgage  granted  by  him  before 
the  last-mentioned  demise.  By  lease  and  release 
executed  in  1820,  to  which  the  mortgagee  was  a 
party,  P.  in  consideration  of  a  sum  of  money  (part 
of  which  went  to  discharge  the  mortgage)  con- 
veyed the  premises  in  fee  to  a  purchaser,  to  whom 
the  mortg^ee  also  assis^ied  his  term ;  and  it  was 
stipulated  that  the  purchaser  should  retain  300Z. 
of  the  purchase-money  upon  trust,  that,  if  P. 
should  pay  the  42^.  rent,  and  perform  the  cove- 
nants contained  in  the  lease  of  1818,  the  purchaser 
should  pay  over  to  him  the  300^.  at  the  expiration 
of  the  term,  or  extinguishment  of  the  lease  of 
1759,  and  interest  in  the  meantime  : — Held,  that 
the  deed  of  1818  was  an  assignment  of  all  the 
interest  of  the  then  lease  to  P.,  and  that,  by  the 
conveyance  of  1820,  that  interest,  as  w^cU  as  the 
reversion  in  fee,  passed  to  the  purchaser,  and 
(the  mortgage  being  at  the  same  time  put  an 
end  to)  the  term  b^me  merged  in  the  inheri- 
tance ;  and  consequently,  that,  as  soon  as  the 
term  became  vested  in  the  purchaser,  P.  was 
discharged  from  the  rent  and  covenants,  and 
entitled  to  the  300^.  Tftem  v.  Woolcombe,  3 
B.  &  Ad.  586. 

By  an  indenture  in  1742,  the  Broderers*  Com- 
pany demised  a  farm  for  100  years,  with  a  cove- 
nant for  perpetual  renewal.  On  the  25th  of 
August,  1827,  the  party  in  whom  the  term  vested 
assigned  the  residue  to  H.  On  the  28th  of 
August,  1827,  he  assigned  the  residue  of  the  term 
to  mortgagees,  with  a  proviso  for  redemption  on 
payment  of  5,000/.  within  twelve  months.  In 
May,  1 828,  a  lease  of  the  premises  was  executed  by 
H.  and  the  plaintiff,  for  twenty-one  years,  under 
which  the  plaintiff  entered  into  possession,  and 
paid  rent  to  H.up  to  1835,  and  afterwards  to  the 
defendant.  On  the  12th  of  January,  1830,  by  an 
indenture  between  the  mortgagees,  H.,  the  defen- 
dant, and  the  Broderers'  Company,  the  mort- 
gagees and  H.  sun'cndered  to  the  company  the 
premises,  for  the  residue  of  the  term,  together 
with  all  covenants,  to  the  intent  that  the  residue 
of  the  term  might  be  merged  in  the  reversion. 


and  the  covenant  for  renewal  be  extinguished. 
On  the  13th  of  January,  1836,  the  Broderers* 
Company  demised  the  premises  to  H.  for  lOO 
years,  and  by  an  indenture  of  the  4th  of  February, 
1836,  the  unexpired  residue  of  the  term  became- 
vested  in  the  defendant.  An  action  having  been 
brought  against  him  as  assign<$e  of  H.  for  a  breach 
of  covenant : — Held,  first,  that  H.  did  demise  to- 
the  plaintiff,  as  the  lease  by  him  was  good  by 
way  of  estoppel.  Sturfjmn  v.  Wingfield^  15 
M.  &  W.  224  ;  15  L.  J.,  Ex.  212. 

Held,  secondly,  that  the  reversion  became 
vested  in  the  defendant,  as  it  was  good  by  way^ 
of  estoppeL    Ih, 

A.,  being  tenant  for  life  in  1769  made  a  lease- 
of  premises,  to  commence  in  1784,  for  the  term 
of  forty-six  years,  and  died  in  1776.  B.,  the- 
assignee  of  that  term,  in  1795  demised  the  pre- 
mises to  C,  D.  and  E.,  whose  assignees  the  plain- 
tiffs were,  for  thirty-four  years  and  three-quarters  ; 
and  the  plaintiffs^  in  1812,  demised  the  premises- 
to  the  defendant  for  eighteen  years  and  a  quarter. 
Tbe  declaration  stated,  that  C,  D.  and  E.  were* 
possessed  of  the  premises  for  the  residue  of  a  term 
of  thirty-four  years  and  three-quarters,  and  that 
the  plaintiffs  were  possessed  of  the  reversion  of 
the  premises.  The  judge  ruled  at  the  trial  that 
the  interest  of  C,  D.  and  £.  was  properly  describccf 
in  the  declaration,  and  that  the  plaintifEs  were 
possessed  of  the  reversion.  On  motion  for  a  new^ 
trial,  on  the  ground  of  misdirection : — Hcld^ 
that  there  was  no  ground  for  a  new  trials 
Oxley  V.  James,  13  M.  &  W.  209  ;  13  L.  J.,  Ex. 
358. 

Held,  also,  that  the  plaintiffs  were  possessed  of 
the  reversion.    Ih, 

B.,  after  mortgaging  premises  in  fee,  demised 
them  by  deed  to  the  defendant  for  thirty-one 
years.  B.  afterwards  became  bankrupt  and  died, 
and  his  assignees  sold  the  premises  to  D. ;  and 
the  mortgagee,  being  paid  off,  by  the  direction  of 
the  assignees,  conveyed  to  D.  in  fee,  the  assignees 
also  being  parties  and  joining  in  the  conveyance. 
D.  after  receiving  rent  for  two  years  gave  the 
defendant  notice  to  quit : — Held,  that  the  lease 
being  good  against  B.,  by  estoppel  only,  D.  was 
not  estopped  by  it  in  consequence  of  the  assignees 
of  B.  having  joined  in  tbe  conveyance  to  him, 
and  might  bring  ejectment  and  an  action  for  use 
and  occupation.  Doe  d.  Downe  {LorS)  v.  Thonip- 
son,  9  Q,  B.  1037 ;  11  Jur.  1007. 

A.,  in  May,  1823,  demised  premises  to  B.  for 
eighty  years,  with  a  proviso  for  re-entry  in  case 
the  lessee,  his  executors,  &c.  should  exeroise  or 
carry  on,  or  permit  to  be  exercised  or  carried  on, 
the  business  of  a  victualler  or  publican.  B.,  iik 
November,  1823,  mortgaged  to  C,  and  in  1829, 
the  moi'tgage  term  was  assigned  to  D.,  and  ulti- 
mately be^me  vested  in  E.  After  B.  had! 
assigned  to  C,  and  when  he  had  no  reversion  but 
a  mere  equity  of  redemption,  he  by  indenture 
granted  an  underlease  for  seventy-six  years  to  F., 
with  a  proviso  for  re-entry  similar  to  that  con- 
tained in  the  original  lease  from  A.  Some  of  the 
mesne  assignments  were  made  subject  to  thia 
underlease.  In  ejectment  by  the  legal  repre- 
sentatives of  E.,  for  a  breach  of  the  covenant  in 
the  original  lease  in  using  the  premises  as  a 
public-house  or  becrshop  ; — Held,  first,  that  the 
underlease  granted  by  k.  operated  merely  as  a 
demise  by  estoppel,  inasmuch  as  he  had  not.  at 
the  time  of  making  it,  or  since,  any  legal 
interest.  Doe  d.  Prior  v.  Ongley,  10  C.  B.  25  ;; 
20  L.  J.,  C.  P.  26. 

Held,  secondly,  that  the  lessors  of  the  plaintiff,. 
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to  P.  for  a  shorter  period.  P.  soon  afterwards 
assigned  this  land  to  G.  for  the  shorter  term.  In 
the  first  deed  G.  was  described  as  administrator, 
bat  not  in  the  second : — Held,  that  there  had 
been  no  merger  in  equity,  and  that  the  plaintiffs, 
who  would  be  entitled  to  the  land  if  the  term  was 
in  existence,  conld  maintain  an  action  to  establish 
their  title  to  the  land  for  the  term  and  for  mesne 
profits.  Chambers  y.  Xingham,  48  L.  J.,  Gh. 
169  ;  10  Ch.  D.  743 ;  39  L,  T.  472  ;  27  W.  R. 
289. 

If  a  tenant  for  Uf e  of  an  underlease  for  eighteen 
years,  granted  by  a  person  who  himself  hcSda  the 
premises  so  underlet  along  with  other  property 
under  a  lease  for  twenty-one  years,  purchases  the 
interest  of  his  immediate  lessor,  and  obtains  from 
his  superior  lessor  a  renewal  of  the  lease  thus 
purchased,  the  renewed  lease  is  subject  so  fu*  as 
regards  the  premises  which  were  comprised  in 
the  underlease,  to  the  same  trusts  as  would  have 
affected  the  underlease,  if  it  had  not  been  merged 
or  had  not  expired  by  effluxion  of  time.  The 
same  rule  holds,  though  at  the  time  of  the  pur- 
chase the  property  was  vested  in  a  trustee  upon 
trusts  under  which  he  could  not  haye  grant^  a 
renewal  of  the  underlease,  and  though  the  tenant 
for  life  outliyed,  by  twenty-fiye  years,  Uie  time 
at  which  the  underlease  would  haye  expired  by 
effluxion  of  time.  €Hddings  y.  Qiddlngs^  3  Buss. 
241 ;  27  R.  B.  78. 

Effect — On  Corenaiiti.] — ^A.,  being  possessed  of 
a  piece  of  land  for  a  term  of  ninety-nine  years, 
laid  it  out  in  plots,  and  underleased  one  plot  to 
the  defendant  for  the  residue  of  the  term,  less 
three  days,  the  defendant  coyenanting  not  to 
build  more  than  twenty  feet  in  height  on  that 
side  of  his  plot  which  adjoined  a  narrow  passage. 
A.  underleased  another  plot,  which  abutted  on 
the  other  side  of  the  passage,  to  tiie  plaintiffs. 
On  A.*s  death,  the  estate  was  sold  under  con- 
ditions which  provided  that  the  purchaser  of  the 
largest  lot  in  value  should  take  an  assignment  of 
the  whole,  and  grant  fresh  underleases  to  the 
various  under-lessees,  for  the  residue  of  the  term 
of  ninety-nine  years  less  two  days.  The  defen- 
dant purchased  his  own  plot,  and  the  plaintiffs 
purchased  their  plot,  which  was  the  largest  in 
value.  The  plaintiffs  took  an  assignment  of  the 
whole,  and  g^nted  a  fresh  underlease  to  the 
defendant  of  his  lot  for  the  residue  of  the  term 
less  two  days  at  an  apportioned  ground  rent : — 
Held,  that  though  the  defendant's  original  under- 
lease was  merged  at  law,  he  was  still  bound  in 
equity  to  observe  his  building  covenant;  and 
that  the  plaintiffs  could  obtain  an  injunction  to 
restrain  him  from  infringing  it.  Birmingham 
Joint  Stock  Co.  V.  Lea,  36  L.  T.  843. 

If  a  tenant  for  a  term  of  years  leases  for  a  less- 
term,  and  assigns  his  reversion,  and  the  assignee 
takes  a  conveyance  of  the  fee,  by  which  his> 
former  reversionary  interest  is  merged,  the  cove- 
nants incident  to  that  reversionary  interest  are 
thereby  extinguished.  Wehh  v.  RuueU,  3  Term 
Bep.  393;  1  R.  B.  725.' 

On  Charges  upon  Leaieholdf .]— A.  waa 

beneficially  entitled  to  renewable  leaseholds  for 
three  lives  held  on  trust  to  renew,  and  subject  to* 
certain  charges.  All  the  cestuis  que  vie  had 
died.  It  being  disputed  whether  die  right  to 
renew  was  lost,  the  reversioners  granted  a  lease- 
to  A.  for  three  new  lives,  without  prejudice  to  the 
disputed  question.  A.  subsequently  bought  th& 
reversion : — Held,  that  the  fee  became  subject 
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or  the  persons  under  whom  they  claimed,  not 
being  parties  to  the  underlease,  or  to  any  of  the 
assignments  which  recognised  and  refemd  to  it, 
were  not  bound  by  any  covenants  contained 
therein.    Ih, 

Held,  thirdly,  that  the  payment  to  and  accept- 
ance by  £.  of  rent,  under  the  underlease  by  B. 
to  F.,  merely  created  a  tenancy  from  year  to 
year  ;  and  that  such  tenancy  was  well  determined 
by  a  notice  to  quit  served  upon  the  attorney  of  the 
administratrix  of  the  person  who  had  paid  the 
rent  to  the  lessors  of  the  plaintiff,  and  under 
whom  the  defendant  claimed.    Tb, 

A  lease  of  premises  for  a  term  of  years  was 
granted  to  K.,  L.  and  G.  Some  time  afterwards 
L.  granted  a  lease  of  the  residue  of  the  term, 
wanting  one  day,  to  the  defendants,  by  whom  the 
lease  was  executed,  and  rent  was  paid  to  L. 
Both  leases  contained  covenants  to  repair  and 
insure,  and  a  proviso  for  re-entry  for  breach  of 
either  of  them,  but  a  performance  of  the  cove- 
nant to  insure  in  the  lease  to  the  defendants  would 
not  necessarily  have  included  a  performance  of 
the  corresponding  covenant  in  the  original  lease. 
The  premises  being  out  of  repair,  and  uninsured, 
the  original  lessor  entered  for  a  forfeiture.  In 
an  action  by  L.  as  reversioner  against  the  defen- 
dants for  a  breach  of  their  covenants  to  repair 
and  insure,  and  for  damages  sustained  by  his  loss 
of  the  term  : — Held,  first,  that  the  execution  of 
the  lease  and  payment  of  rent  to  L.  by  the 
defendants  were  evidence  that  L.  was  solely 
entitled  to  the  reversion,  upon  the  determination 
of  the  lease  granted  to  the  defendants.  Logan  v. 
Hall,  4  G.  B.  598;  16  L.  J.,  G.P.  252;  11  Jur.  804. 

Held,  secondly,  that  L.  (a  sub-lessor)  could  not 
recover  against  the  defendants  (sub-lessees)  the 
value  of  the  term  granted  by  the  original  lease, 
which  he  had  lost  by  the  defendants^  breach  of 
covenants.    IK 

A  corporation  being  seised  in  fee  of  a  close,  by 
a  deed  of  the  17th  February,  1800,  demised  the 
same  to  H.  for  a  term  of  Uves  and  years.  By 
deed  of  the  23rd  July,  1803,  H.  assigned  to  G.  his 
interest  in  the  premises,  to  secure  payment  of 
1,200/.  lent  by  G.  to  H.  By  deed  of  the  19th 
February,  1804,  reciting  the  two  former  deeds, 
and  that  H.  agreed  to  sell  part  of  the  land  to  M. 
and  W.  for  a  sum  out  of  which  the  sum  due  Jbx>m 
H.  should  be  paid  to  G.,  G.  bargained,  sold,  assigned 
and  transferred,  and  H.  granted,  bargained,  sold, 
assigned  and  transferred  to  M.  and  W.  part  of 
the  premises.  In  1812,  H.  died,  having  made  his 
will,  whereby,  after  bequeathing  his  estates  to  his 
wife  for  life,  he  devised  the  same  after  her  deat^ 
to  J.  and  M.  in  manner  following :  *'  Upon  trust 
to  pay  and  apply  the  rents,  issues  and  profits  of 
the  same  to  and  for  the  life  and  benefit  of  my 
daughter  Mary  and  her  assigns,  during  her  life, 
and  independent  of  her  present  or  any  future 
husband  ;  and  after  her  death,  I  give,  devise  and 
bequeath  my  real  and  leasehold  estates  unto  and 
equally  among  all  and  every  the  children  of  my 
daughter,  shi^  and  share  aMke  as  tenants  in 
common."  In  1816,  the  wife  of  H.  died.  By 
deed  of  the  11th  December,  1817,  the  corporation 
assigned  to  the  trustees  the  reversion  in  fee 
simple  of  the  close  : — Held,  that,  as  the  trustees 
took  only  an  estate  during  the  life  of  Mary,  the 
lease  for  lives  did  not  merge  on  the  grant  of  the 
reversion.  Cooke  v.  Blake,  1  Ex.  220 ;  17  L.  J., 
Ex.  370. 

Term  in  Longer  Term.]— G.,  as  administrator, 
held  land  for  a  term  of  years,  which  he  demised 

VOL.  vm. 
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title  '* : — Held,  that  B.  was  bound  to  take  an 
assignment  of  two  consecatiye  leases,  though  the 
second  was  void,  being  under  a  power  which  had 
not  been  porsaed.  Spratt  t.  Jeffery,  6  M.  &  By. 
188 ;  10  B.  &  C.  249 ;  8  L.  J.  (o.B.)  K.  6. 114. 

In  an  agreement  for  the  assignment  of  a  lease 
of  a  pnblio-honse,  it  was  agreed  that  the  intended 
assig^iee  should  take  the  lease,  subject  to  the 
payment  of  the  yearly  rent  and  to  the  per- 
formance of  the  ooyenants  thereby  reseryed  and 
contained,  such  coyenants  being  common  and 
usual  in  leases  of  public-houses.  The  lease  con- 
tained the  following  clause  :  *^  Proyided  always, 
and  these  presents  are  upon  the  express  condition, 
that  all  and  eyery  underlease  or  underleases, 
deed  or  deeds  of  assignment  of  the  premises,  or 
of  the  deyolution  of  the  same  by  will  or  act  of 
law,  shall  be  left  with  the  solicitor  to  the  lessor 
within  two  calendar  months  from  the  date  thereof, 
for  the  purpose  of  registration."  In  an  action 
by  the  intended  purchaser  to  recoyer  his  deposit, 
the  jury  found  that  the  aboye  clause  was  not 
common  or  usual  in  leases  of  public-houses : — 
Held,  that  the  clause  in  question  was  included 
in  the  word  '*  ooyenant "  as  used  in  the  contract 
between  the  parties,  and  that  the  intended 
assignee  was  discharged  from  his  agreement  to 
accept  an  assignment  of  tlie  leas^.  Brookt  y. 
DryidaU,  S  G.  P.  D.  52  ;  87  L.  T.  467  ;  26  W.  B. 
3S1. 


to  the  charges.  Trumper  y.  Trumper^  41  L.  J., 
Ch.  673  ;  L.  B.  14  Eq.  295.  Affirmed,  42  L.  J., 
Ch.641;  L.B.8Ch.870;  29L.T.86;  21  W.  B. 
692. 

On  lUght  of  Way  Ssaerred  to  Loifors.] 

— In  1820,  A.,  B.  and  C,  who  were  tenants  in 
common  in  feie,  demised  a  strip  of  land  inter- 
secting their  estate  to  T.  for  1,000  years  for  the 
purpose  of  making  a  canaL  The  lease  reseryed 
to  the  lessors  and  their  assigns  a  right  of  way 
oyer  or  across  the  demised  land.  In  1838,  the 
estate  was  partitioned,  the  reversion  of  part  of 
the  canal  being  conveyed  to  B.  and  the  lands 
abutting  on  it  to  A.  and  G.  respectively.  In  1839, 
B.  conveyed  his  reversion  in  that  part  of  the 
canal  to  tiie  lessee.  On  a  claim  by  A.  to  enforce 
the  right  of  way  reserved  by  the  lease : — ^Held, 
that  &at  right  was  reserved  to  the  lessors  as 
owners  of  the  reversion  and  not  as  owners  of  the 
adjoining  lands,  and  consequently  that  the  con- 
veyance by  B.  in  1839,  by  causing  the  term  to 
become  meiged  in  the  reversion  extinguished  the 
rights  of  A.  and  G.  over  that  part  of  the  canal 
included  in  that  conveyance.  Dynmoor  {Lord) 
v.  TenfiafU,  57  L.  J.,  Gh.  1078  ;  13  App.  Gas.  279 ; 
59  L.  T.  5  ;  37  W.  B.  193—H.  L.  (B.) 

Ploadingf.1 — Declaration  in  an  action  by  the 
plaintifEs  and  P.  on  an  indenture,  by  which, 
after  reciting  that  they  were  owners  of  the 
premises  subject  to  a  mortgage  for  3,500/.  the 
interest  of  which  was  payable  half  yearly  at  the 
office  of  an  attorney  named,  the  plaintifb  and  P. 
demised  the  premises  to  the  defendant  for  seven 
years,  3rielding  and  paying  the  clear  yearly  sum 
of  1532. 11«.  in  part  of  interest  on  the  mortgage. 
Breach,  nonpayment  of  rent ;  and  an  averment, 
that  the  pUintifEs  had  not,  nor  had  either  of 
them,  at  or  since  the  making  of  the  indenture, 
any  reversion  of  or  in  the  premises,  purported  to 
be  demised.  Plea,  the  reversion  in  the  premises 
expectant  on  the  determination  of  the  lease  was 
in  the  plaintifEs  and  P.,  and  after  P.*s  death  was 
in  the  plaintifEs,  who  survived  her ;  and,  before 
breEich,  ^e  phuntifb  conveyed  their  reversion  to 
S.,  who  became  the  assignee.  Beplication,  no 
reversion  was  at  the  making  of  the  indenture  or 
since  in  the  plaintiJffiB  and  P.,  nor  since  the  death 
of  P.  in  the  plaintifEs: — Held,  first,  that  the 
replication  was  not  a  departure  trom  the  declara- 
tion. PargBterY.  Harris,  7  Q.  B.  708  ;  16  L.  J., 
Q.B.I  13;  10  Jur.  260. 

Held,  secondly,  that  the  declaration  was  good, 
inasmuch  as  the  facts  disclosed  in  the  lesse  did 
not  estop  the  plaintifEs  from  saying  that  they 
had  no  reversion  ;  and  that,  therefore,  the  cove- 
nant for  payment  of  rent  was  a  covenant  in 
gross.    lb. 

Held,  thirdly,  that  the  plea  was  bad,  inasmuch 
as  the  defendimt  was  not  at  liberty  to  assume 
that  there  was  a  reversion.    lb. 


K.  ASSIGNMENT. 

1.  Of  Lease. 

a.  Aflrreement  to  Assign. 

Bflbot  of] — ^A.  agreed  to  execute  to  B.  an 
effectual  assignment  of  the  two  leases  of  a 
house  and  shop,  "as  he  holds  the  same  for  a 
term  of  twenty-eight  years,"  and  B.  agreed  to 
accept  "a  proper  assignment  of  the  leases  as 
above  described,  without  requiring  the  lessor's 


Conditional.] — ^A.  agreed,  in  consideration  and 
on  payment  of  200Z.  at  stipulated  times,  to  assign 
to  B.  the  lease  of  certain  premises,  for  the  residue 
of  a  term  of  which  A.  was  assignee,  at  the  yearly 
rent  of  lOOZ.,  and  under  and  subject  to  the  cove- 
nants, provisoes  and  agreements  in  the  original 
lease ;  and  B.  agreed  to  accept  the  lease  on 
payment  of  the  200Z.  and  interest,  and  in  the 
meantime  and  until  such  assignment  was  made, 
to  pay  the  rent  and  perform  the  covenants  in  the 
lease,  and  from  the  same  to  save  harmless  and 
indemnify  A. ;  with  a  proviso,  that,  in  case  of 
default  in  payment  of  any  or  eiUier  of  the 
instalments  of  the  200^.,  A.  should  not  be  at 
liberty  to  re-enter : — ^Held,  that  this  was  not  an 
absolute  assignment,  but  only  an  agreement  to 
assign  on  a  given  event.  HarUhome  v.  WaUon^ 
7  Bcott,  494 ;  5  Bing.  (K.O.)  477 ;  2  Am.  70 ;  8 
L.  J.,  G.  P.  299. 

Lioonoo  to  Aisign.] — If  the  vendor  of  a  lease, 
in  which  is  a  covenant  not  to  assign,  contracts  to 
assign  his  interest,  it  is  incumbent  on  him,  and 
not  on  the  purchaser,  to  procure  the  lessor's 
licence  for  the  assignment.  Lloyd  v.  CrupOy  6 
Taunt.  249  ;  14  B.  B.  744. 

A  lease  contained  a  covenant  not  to  assign 
without  the  licence  of  the  lessor,  with  a  proviso 
for  re-entry  on  breach.  The  lessee  became  bank- 
rupt, and  the  assignees  assigned  to  the  defendant, 
who  contracted  to  sell  the  term  to  the  plaintifE. 
The  plaintifE  required  the  defendant  to  obtain  the 
licence  of  the  lessor,  which  the  defendant  failed 
to  do : — ^Held,  that  the  defendant  was  bound  to 
obtain  the  landlord's  licence  to  assign,  as  the 
assignment  by  the  assignees  was  no  breach  of  the 
covenant,  winter  v.  Ihimerque,  12  Jur.  (N.8.) 
726  ;  14  W.  B.  699— Ex.  Ch. 

A.  assigned  his  effects  to  B.  for  the  benefit  of 
his  creditors,  and  a  lease  of  a  farm  from  G.,  which 
contained  a  covenant  not  to  assign  without  G.'s 
consent  in  writing.  B.  agreed  to  assign  the  lease 
to  D.'s  nominee,  D.  to  pay  the  expense  of  the 
assignment,  and  1802.  on  a  day  certain  for  the 
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impiOTementB  and  manure ;  to  take  the  crops  at 
a  valuation,  and  to  have  immediate  poasession : — 
Held,  that  to  support  an  action  on  this  agree- 
ment, B.  must  shew  that  he  had  obtained  C/s 
consent  in  writing  to  the  assignment,  though  D. 
had  taken  possession  of  the  premises,  had  cut 
down  the  crops,  and  had  paid  part  of  the  180Z.  to 
B.  Mown  V.  Carder,  2  Marsh.  882 ;  7  Taunt.  9 ; 
17  B.  B.  427. 
A  lease  contained  a  covenant  by  the  lessee 


not  to  assign  without  licence,  and  the  lessor 
covenanted  not  to  withhold  his  licence  to  assign 
unreasonably  or  vezatiouslj  :— Held,  that  it  was 
unreasonable  and  vexatious  in  the  lessor  to 
refuse  his  licence  to  assi^pi  to  a  person  wholly 
unobjectionable,  his  object  in  refusing  the 
licence  being,  avowedly,  his  wish  to  get  a 
surrender  of  the  lease  for  the  purpose  of 
rebuilding.  Lehma/nn  v.  M^ Arthur,  Ij.  B.  3  Eq. 
746  ;  16  L.  T.  196  ;  16  W.  B.  551. 

Consent  of  Landlord  to  Assigiuieat  sot 
obtained — Spooifle  Performaiioo  of  Agxoomeat.] 

— To  a  suit  for  specific  perfonnance  by  the  pur- 
chaser against  the  vendor  of  a  leasehold  interest, 
it  is  not  a  defence  that  the  lease  contains  a  cove- 
nant against  alienation  without  the  consent  of 
the  landlord,  and  that  it  does  not  appear  that  the 
consent  of  the  landlord  has  been  obtained.  Leitoh 
V.  Simpson,  Ir.  B.  5  Eq.  613. 

The  defendant,  having  agreed  to  take  an 
assignment  of  an  underlease  from  the  plaintiif, 
found  on  examining  the  lease  that  it  contained 
a  covenant  by  the  plaintiif  not  to  underlet  with- 
out the  consent  of  the  lessor,  the  lessor  agreeing 
not  to  withhold  his  consent  from  any  assignment 
to  a  respectable  and  responsible  person : — ^Held, 
hat  the  fact  that  the  lessor's  consent  had  not 
been  obtained  at  the  time  of  the  agreement  to 
take  an  assignment  was  not  enough  to  enable 
the  defendant  to  resist  a  claim  for  roecific  per- 
formance. Hyde  v.  Warden,  47  L.  J.,  Ex.  121 ; 
3  Ex.  D.  72  ;  37  L.  T.  667  :  26  W.  B.  201— C.  A. 

The  lessee  of  three  acres  of  land  agreed  in 
January,  1874,  to  let  one  acre  to  the  plaintiff  for 
the  whole  of  the  residue  of  his  term  and  he 
agreed  also  to  sell  to  the  plaintiff  his  interest  in 
the  whole  three  acres  at  any  time  within  five 
years  from  the  date  of  the  agreement.  The 
lease  contained  a  covenant  by  the  lessee  not  to 
suisiga  the  property,  or  to  part  with  the  posses- 
sion of  it,  or  any  part  of  it,  without  the  written 
consent  of  the  lessor.  The  plaintiff  was  not,  in 
fiict  aware  of  this  covenant.  He  was  let  into 
possession  of  the  one  acre,  and  he  laid  out  money 
upon  it,  and  also  upon  adjoining  property  of  his 
own  with  the  view  of  occupying  the  two  together. 
The  lessor  was  awaro  of  this  expenditure.  In 
October,  1877,  the  lessee,  without  the  plaintiff's 
knowledge,  surrendered  the  lease  to  tne  lessor, 
in  exchange  for  a  new  lease  for  a  longer  term 
of  the  three  acres  together  with  other  property. 
The  new  lease  contained  a  similar  covenant  by 
the  lessee  not  to  assign,  &c.,  without  licence. 
In  November,  1877,  the  plaintiff  gave  the  lessee 
notice  of  his  de«Lre  to  exercise  his  option  to  pur- 
chase his  interest  under  the  original  lease  in  the 
three  acres.  The  lessee  declined  to  perform  his 
agreement,  on  the  ground  that  the  lessor  refused 
to  give  his  licence  to  an  assignment.  The  plaintiff 
brought  the  action  against  the  lessee  and  the 
lessor,  claiming  specific  performance  of  the 
agreement  by  the  lessee,  ana  to  compel  the  lessor 
to  give  his  licence,  on  the  ground,  inter  alia,  that 
he  had  acquiesced  in  the  plaintiff's  expenditure 


knowing  that  he  was  acting  in  the  mistaken 
belief  that  the  lessee  was  able  to  assign  the  pro- 
perty to  him.  It  appetu^d  that  the  lessor  was 
not,  when  the  plaintiff's  expenditure  was  in- 
curred, aware  of  the  existence  of  the  lessee's 
covenant  not  to  assign  without  licence : — ^Held, 
that  the  lessee  could  not  be  compelled  to  per- 
form his  agreement,  inasmuch  as  his  doing  so 
would  involve  a  breach  of  his  prior  covenant  not 
to  assign  without  licence,  for  that,  as  the  plaintiff 
was  seeking  to  treat  the  original  lease  as  still 
subsisting  for  one  purpose,  he  must  treat  the 
covenant  not  to  assign  contained  in  it  as  still 
subsisting.  WillmaU  v.  Barber,  16  Ch.  D.  96  ; 
43L.T.  96;  28W.  B.  911. 

Held,  also,  that  inasmuch  as  the  lessor  was 
ignorant  of  his  own  rights,  and  there  was  nothing 
to  shew  that  he  knew  that  the  plaintiff  had  been 
acting  in  igmorance  of  his  l^gal  rights,  the  lessor 
could  not  DC  compelled  to  give  his  Ucenoe  to 
assign  to  the  plaintiff.    Ih, 

Dotorminatioa    of   Lease  —  Bight    of 

Assignoo  to  reooTor  Sum  paid  Iter  Lossoo's 
Improremontf.] — ^A  lease  of  a  house  was  granted 
by  8.  to  the  lessee  for  twenty-one  years  from 
Christmas,  1866,  determinable  at  the  end  of  the 
first  seven  or  fourteen  years  upon  six  months' 
notice  by  either  party,  with  power  of  re-entry  if 
the  lessee  assigned  possession  without  the  lessor's 
consent.  In  October,  1861,  the  lessee  agreed  in 
writing,  without  the  lessor's  consent,  to  sell  his 
interest  in  the  premises  to  the  plaintiff,  the  terms 
being  that  he  was  to  pay  1,800Z.  for  the  lessee's 
improvements,  which  sum  was  to  be  repaid  to 
the  plaintiff  if  he  was  ejected  by  the  lessee  in 
the  first  instance ;  "  if  the  lessor  exercised  the 
power  of  determining  the  lease  at  Christmas. 
1863,  and  if  the  plaintiff  then  leaves  the  house,' 
the  sum  of  1,1002.,  part  of  the  1,800Z.,  was  to  be 
returned  to  the  plaintiff.  The  lessor  gave  notice 
of  determining  the  lease  at  Christmas,  186H,  and 
subsequently  granted  a  new  lease  at  a  largely 
increased  rent  to  C,  the  aunt  of  the  plaintiff, 
who  had  resided  with  him  in  the  house,  since 
October,  1861,  and  with  whom  the  plaintiff  con- 
tinued to  reside  in  the  house  under  the  new  lease, 
so  that  he  did  not  actually  and  as  a  matter  of 
fact  leave  the  house  : — Held,  that  the  plaintiff 
was  entitled  to  recover  the  1,1002.,  inasmuch  as 
the  lease  to  C.  was  a  new  lease  to  a  different 
person  for  a  different  term,  and  at  a  different 
rent  from  the  original  lease,  and  the  plaintiff  had 
not-got  the  equivalent  for  which  he  Dargs^in^  as 
a  considention  for  the  1,100Z.,  as  he  had  lost 
his  interest  in  the  house  as  tenant,  which,  by  a 
reasonable  construction,  amounted  to  leaving  the 
house.    RideoHt  v.  Lucas,  14  L.  T.  738— Ex.  Ch. 

See  also  Yendob  akd  Pubohaser. 

Sridonoo  as  to.] — An  averment  in  a  declara- 
tion that  the  plaintiff  was  possessed  of  premises 
for  the  remainder  of  a  certam  term  of  years,  then 
unexpired  therein,  which  he  agreed  to  assign,  is 
supported  by  evidence  of  a  tenancy  from  year  to 
year.    BoUing  v.  Martin,  1  Camp.  317. 

b.  The  Instrument. 

What  is  an  Assignment.] — ^A  demise  for  a  term 
of  years,  if  it  is  by  deed,  and  for  the  whole  term 
which  the  lessor  has  in  the  premises,  operates  as 
an  assignment.  Beardman  v.  Wilson,  38  L.  J., 
C.  P.  91 ;  L.  B.  4  C.  P.  67 ;  19  L.  T.  282 ;  17 
W.  B.  64. 

34—2 
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An  underlease  of  the  whole  term  amoants  to 
an  assignment.    lb. 

Action  by  the  assignee  of  the  reyeision  of  a 
lease  on  a  covenant  to  repair.  The  defendant 
was  the  repreaentatiye  of  an  aasignee  of  the  lease, 
and  had  nuule  an  underlease  ending  at  the  same 
date  as  the  original  term : — Held,  that  the  under- 
lease amonnted  to  an  aesignment,  and  that  the 
assignee  of  ttie  reversion  was  not  entitled  to 
recover.    lb. 

The  assignment  of  a  parol  lease  from  year  to 
year,  otherwise  than  by  deed  or  note  in  writing, 
is  void,  nnder  the  Statute  of  Frauds.  SuttUtg  v. 
Martin f  1  Camp.  318. 

Where  a  person  transfers  all  his  interest  in  a 
term  to  another,  reserving  rent  to  himself,  it  does 
not  operate  as  an  assignment,  but  as  an  under- 
lease. Preeee  v.  CbrrUj  2  M.  3c  P.  67 ;  5  Bing. 
24  ;  6  L.  J.  (O.S.)  C.  P.  205  ;  30  R.  B.  636.  See 
BarreU  v.  Jiolph^  14  M.  ic  W.  348  ;  14  L.  J.,  Kx. 
308. 

One  who  has  a  term,  which  expired  on  the 
nth  November,  let  the  premises  orally  from 
the  nth  September  to  the  11th  November  for 
2702.  payable  immediately : — ^Held,  that  this  was 
a  lease  of  which  parol  evidence  might  be  given, 
and  not  an  assignment  requiring  a  writing.  lb. 
li.,  being  seised  in  fee,  demised  to  B.  for 
twenty-one  years  from  June,  1814 ;  B.  demised 
to  M.  for  twenty-one  years  from  June,  1814, 
wanting  twenty-one  days,  and  then  by  deed-poll 
granted  to  L.  the  indenture  of  lease  to  M.,  the 
premises  thereby  granted,  and  the  rent  reserved, 
to  hold  to  L.,  his  executors,  &c.,  for  the  term 
mentioned  in  the  demise  to  M. ;  L.,  by  lease  and 
release,  conveyed  the  premises,  the  reversion  and 
reversions,  rents,  issues  and  profits,  and  all  his 
interest  in  fee,  to  the  plaintifi  by  way  of  mort- 
gage ;  M.  assigned  hi&  term  to  the  defendant  by 
way  of  mortgage,  but  the  defendant  never 
entered : — Held,  that  the  conveyance  in  fee  from 
L.  to  the  pl^tifE  passed  the  chattel  interest 
created  by  B.,  as  well  as  the  fee,  and  that  it  was 
well  described  in  the  declaration  as  an  assign- 
ment of  the  chattel  interest.  Burton  v.  Barolay^ 
7  Bing.  746  ;  5  M.  &  P.  785  ;  9  L.  J.  (O.S.)  C.  P. 
231. 

A  lessee  for  years  under-demised  for  a  term 
longer  than  the  residue  held  by  him,  the  under- 
lessee  covenanting  to  pay  to  the  lessee,  his  execu- 
tors and  administrators,  the  yearly  sum  of  762., 
by  quarterly  payments: — Held,  that  notwith- 
standing the  instrument  amounted  to  an  assign- 
ment, inasmuch  as  all  the  lessee's  term  was 
thereby  conveyed,  an  action  of  covenant  lay  at 
the  suit  of  the  executor  of  the  lessee,  to  recover 
arrears  of  this  rent  accruing  during  the  con- 
tinuance of  the  lessee's  term.  Baker  v.  Qogtling^ 
4  M.  &  Scott,  639 ;  1  Bing.  (N.O.)  19 ;  3  L.  J., 
C.  P.  292. 

A  parol  assignment  by  a  sheriff  of  a  leasehold 
seized  by  him  under  a  fi.  fa.  is  void  by  the 
Statute  of  Frauds,  even  although  the  assignee 
has  paid  rent  to  the  head  landlord.  Doe  d. 
Hughes  v.  Jones,  9  M.  &  W.  372  ;  1  D.  (N3.)  362  ; 
12  L.  J.,  Ex.  266  ;  6  Jur.  302. 

H.  was  tenant  under  an  agreement  for  a  lease. 
K.  wrote  to  him  "I  propose  to  purchase  your 
interest "  on  cei-tain  terms.  "  I  am  to  have  all 
the  benefit  and  advantage  of  the  agreement 
under  which  you  hold  said  houses  and  premises 
from,  &c.,  and  which  agreement  you  are  to 
hand  over  to  me."  H.  wrote  at  the  foot,  "I 
agree  to  the  foregoing. — H."  Afterwards  K. 
wrote  to  the  landlord  a  letter,  in  which  after 


stating  that  he  had  purchased  H.*s  interest,  he 
said,  **I  herewith,  on  my  own  part,  agree  to 
cany  out  all  the  agreements  and  arrangements 
ent^ed  into  by  H.  in  said  letter  of  arrangement 
with  you,  a  copy  of  which  arrangement  is  at 
foot."  E.  went  into  possession  smd  paid  the 
rent  until  his  death: — ^Held,  that  the  former 
letter  did  not  amount  to  an  assignment  of  H.'8 
interest;  that  H.'s  interest  was  determined  by 
surrender  by  operation  of  law ;  that  the  latter 
letter  contained  an  express  contract  by  K.  to 
pay  the  rent  for  which  ihe  assent  of  the  landlord 
was  a  sufficient  consideration,  and  which  his 
executor  oould  not  get  rid  of  by  assigning  over. 
Boron  v.  Xenny,  Ir.  E.  3  £q.  148. 

To  constitute  an  assignment  under  s.  9  of 
the  Landlord  and  Tenant  Law  Amendment  Act, 
1860,  a  document  must  purport  to  transfer  the 
estate.  A  mere  agreement  to  transfer  is  not 
sufficient.    lb. 

Of  part  of  Interest  onl7.]~A  demise  by  an 
assignee  of  a  part  of  the  premises  held  by  him, 
at  a  different  rent  (payable  to  himself),  and  for 
a  period  longer  than  his  own  term,  operates  in 
law  as  an  assignment,  and  may  be  so  treated  in 
pleading.  Wblkuton  v.  HahemU^  3  Man.  k.  Qt, 
297  ;  3  Scott  rN.B.)  593  ;  10  L.  J.,  C.  P.  303. 

A  grant  by  lessees  for  lives  of  all  their  estate, 
right,  title,  interest,  &c.,  in  the  premises  to  one 
and  his  executors,  habendum  to  him  and  his 
executors  for  ninety-nine  years  if  the  lives  should 
so  long  continue,  in  as  large,  ample  and  bene- 
ficial, way,  fta,  as  the  grantors,  their  heirs,  &c. : — 
Held,  that  it  is  no  assignment  of  the  freehcdd, 
and  consequently  not  of  the  whole  interest  of 
the  grantors  in  their  lease.  Derby  (EarV)  v. 
Taylor^  1  East,  602  ;  6  B.  B.  337. 

Covenant  to  Fay  Bont,  whothor  Divisible 

— ^AppoTtioiunont.] — ^The  defendant^  being  tenant 
of  land  under  a  lease  for  years  granted  by  the 
plaintifEs,  and  containing  the  usual  lessee's  cove> 
nant  to  pay  rent,  assigned  all  her  interest  in  the 
term.  Subsequently  the  plaintiffs  granted  their 
reversion  in  part  of  the  demised  premises.  No 
rent  having  been  paid  by  the  assignees  of  the 
defendant,  the  plamtifb  sued  her  for  arrears  of 
rent  accrued  due  since  the  grant  of  their  rever- 
sion in  part  of  the  premises,  the  sum  claimed 
being  a  nur  apportionment  of  the  rent  in  respect 
of  the  other  part,  the  reversion  of  which 
remained  in  the  plaintifb: — ^Held,  that  the 
covenant  to  pay  rent  was  divisible ;  that  the 
rent  could  be  apportioned,  although  the  action 
was  founded  on  a  privity  of  contract  only ;  and 
therefore  that  the  plaintiffs  were  entitled  to 
recover.  Stevenson  v.  Lombard  (2  East,  676 ;  (> 
B.  B.  611)  considered*  Swansea  CorporatUyib 
V.  Thomas,  62  L.  J.,  Q.  B.  340 ;  10  Q.  B.  D.  48  ; 
47  L.  T.  657  ;  31  W.  B.  506  ;  47  J.  P.  135. 

Effect  olj^When  a  lease  is  held  at  a  full  or 
substantial  rent,  and  contains  onerous  covenants 
on  the  part  of  the  lessee,  an  assignment  ^free 
from  actual  fraud)  to  an  assignee,  who  subjects 
himself  to  the  performance  of  the  covenants,  is 
not  voluntary.     Qreer^  In  re,  L:.  B.  11  Eq.  602. 

For  Immoral  Furpose.] — ^A  lessee  of  a  house 
which,  to  his  knowledge,  had  for  many  years 
been  used  as  a  brothel,  assigned  the  lease  abso- 
lutely, luLOwing  that  the  assignee  intended  to  use 
the  house  for  the  same  purpose.  The  original 
lease  contained  covenants  to  deliver  up  at  the 
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end  of  the  term,  in  good  repair,  and  not  to  use 
the  house  as  a  brothS  ;  and  the  assignment  con- 
tained a  coTemmt  to  indenmify  the  lessee  from 
the  covenants  in  the  lease.  The  lessee,  having 
been  compelled  to  pay  for  dilapidations  at  the 
end  of  the  lease,  sought  to  recover  the  amount 
from  the  estate  of  the  assignee,  which  was  being 
administered  in  equity : — ^Held,  that  the  assign- 
ment, and  everything  arising  out  of  it,  were  so 
tainted  with  the  immoral  purpose,  that  the 
lessee  could  not  recover.  Smith  v.  IVhiUy  86 
L.  J.,  Gh.  454  ;  L.  R.  1  Eq.  626  ;  14  L.  T.  360 ; 
14  W.  B.  510. 

Xriimee  of  Indorsement  on  Lomo.] — ^An 
assignment  of  a  term  to  the  defendant  of  certain 
premises  indorsed  on  the  back  of  the  lease,  which 
was  executed  by  the  plaintiff,  but  not  by  the 
defendant,  is  evidence  for  the  plaintiff  to  shew 
that  he  has  performed  his  part  of  an  agreement 
to  assign  the  lease.  Hawkint  v.  Sherman^  3 
Car.  &  P.  459. 

Condition  Preeodoat.] — A.,  the  defendant  in 
an  action  as  alien,  in  consideration  of  B.'s  with- 
drawing the  record,  undertook  to  pay  B.  certain 
moneys,  B.  undertaking  to  discharge  A.  from 
liability  to  the  covenants  of  the  lease,  upon  his 
assigning  all  his  interest  in  the  lease: — Held, 
that  the  assignment  of  the  lease  was  not  a  con- 
dition preoeaent  to  the  discharge;  and  that, 
therefore,  in  an  action  against  B.  on  the  contract, 
it  was  not  necessary  to  aver  that  the  defendant 
had  assigned.  Phelps  v.  Protheroe,  16  G.  B.  770  ; 
8  C.  L.  B.  906  ;  24  L.  J.,  C.  P.  225  ;  1  Jur.  (K.S.) 
1170. 

o.  On  Death. 

Personal  BeproiontatiYeB.]  —  In  a  case  of 
tenancy  from  year  to  year,  the  personal  represen- 
tatives of  the  tenant  have  the  same  interest  in 
the  land  which  he  had.  Doe  d.  Shore  v.  Porter  j 
3  Term  Rep.  13 ;  1  B.  B.  626.  8.  P.,  Jamee  v. 
JDean,  15  Yes.  241 ;  8  B.  B.  171. 

Where  a  tenant  is  in  possession  under  an 
agreement,  which  is  a  mere  agreement  for  a  lease 
until  his  death,  his  interest  is  then  determined  ; 
and  the  lessor  may  maintain  ejectment  against 
his  executrix,  who  has  possessed  herself  of  the 
premises.  Doe  d.  Bromfieldy,  Smithy  6  East,  530  ; 
2  Smith,  570. 

The  executor  of  a  lessee  cannot  be  made  liable 
as  assignee  of  a  term  without  an  entry  and  an 
actual  taking  possession  by  him  of  the  demised 
premises  ;  but  if  he  enter  and  take  possession  he 
may  be  made  liable  las  assignee,  though,  by 
proper  pleading,  he  may  limit  such  liabiSty  for 
rent  to  the  yearly  value  which  the  premises 
might  have  yieldeid.  Rendall  v.  AfMrem,  61 
L.  J.,  Q.  B.  630. 

In  an  action  charging  the  defendant  in  his 
own  character,  who  was  an  administrator  of  the 
original  lessee,  for  rent  due  after  the  intestate's 
death  : — Held,  that  although  the  defendant  had 
taken  possession,  yet,  having  proved  that  the 
premises  had  been  productive  of  no  profit  to  him 
and  that,  eight  months  after  the  death  of  the 
intestate,  he  had  offered  by  parol  to  surrender 
them  to  the  plaintiff,  such  proof  constituted  a 
good  defence  to  the  action.  Renmant  v.  Brem- 
ridge,  2  Moore,  94  ;  8  Taunt.  191  ;  19  R.  B.  495. 

An  executor  who  has  occupied  premises  held 
by  his  testator  under  a  lease,  which  covenants 
for  payment  of  rent  and  taxes,  and  to  keep  the 
premises  in  repair,  sued  as  assignee,  in  respect  of 


the  privity  of  estate,  is  liable  on  the  covenant 
for  payment  of  rent  and  taxes  to  the  extent 
only  of  the  profits,  but,  for  a  breach  of  the 
covenant  to  rc^)air,  he  is  liable  to  the  same  extent 
that  any  other  assignee  is  liable.  Tremsere  v. 
Morriiony  4  M.  3c  Scott,  603  ;  1  Bing.  (N.o.)  89  ; 
3  L.  J.,  C.  P.  260. 

Semble,  that  an  offer  by  an  executor  to  a  lessor 
to  surrender  to  him  a  lease  granted  to  his  testator 
is  an  answer  to  an  action  against  him  as  assignee 
for  breaches  of  a  covenant  to  repair,  as  to  idl 
breaches  accruing  after  that  offer.  Beid  v. 
TnUerden  iLord)y  4  Tyr.  111. 

To  an  action  for  rent  against  an  assignee  of  a 
term,  he  pleaded  that  he  was  administrator  ;  that 
the  premises  were  of  less  value,  and  had  yielded 
less  profit  than  the  arrears  of  rent ;  that  he  had 
paid  over  to  the  plaintiff  all  the  profit  received 
from  them,  and  had  offered  to  surrender  before 
any  rent  became  due,  and  had  fully  administered : 
— Held,  that  the  averment  in  the  plea  as  to  the 
value  of  the  premises  was  not  supported  by 
showing  that  tine  intestate  had  underlet  them, 
and  that  the  defendant  had  been  unable  to  get 
the  rent  from  the  under-tenant ;  or  by  proof  that 
they  were  out  of  repair,  as  the  lease  to  the  intes- 
tate contained  a  covenant  to  repair,  and  it  was 
therefore  the  defendant's  duty  to  repair  them. 
Homidge  v.  WiUony  3  P.  &  D.  641 ;  11  A.  &  B. 
646  ;  9  L.  J.,  Q.  B.  72. 

Where  a  lease  for  years,  by  which  the  rent 
reserved  is  more  than  the  value  of  the  premises, 
vests  in  an  executor,  the  executor  is  liable  as 
assignee,  for  the  amount  of  rent  for  which  the 
premises  could  have  been  let.  Hopwood  v. 
Whaleyy  6  C.  B.  744  ;  6  D.  &  L.  342  ;  18  L.  J., 
C.  P.  43;  12  Jur.  1088. 

A  bill  for  an  account  of  dilapidations  was  filed 
by  the  reversioner  of  a  lease  against  the  personal 
representatives  of  a  person  whose  interest  in  the 
lease  appeared  to  be  that  of  eouitable  tenant  for 
life,  ^th  remainders  over,  alleging  that  such 
person  in  his  lifetime  was  in  possession,  during 
which  time  the  dilapidations  accrued ;  that  he 
paid  rent,  and  was  liable  to  the  covenants  in  the 
lease,  and  that  on  his  death  the  defendant  entered 
into  possession  as  his  administrator,  paid  rent, 
and  became  liable  under  the  covenants : — Held, 
that  there  was  not  a  sufficient  all^ation  of  debt 
to  support  the  bill.  ArhwrigH  v.  CoUy  2 
Y.&ColL  C.  C.  4  ;  6  Jur.  941. 

boentor  do  son  tort] — ^Where  a  lessee  died 
intestate  during  the  term,  and  his  widow  entered 
and  paid  rent,  and  afterwards  her  son-in-law  took 
the  premises  with  the  assent  of  the  landlord, 
and  paid  rent,  and  continued  to  occupy  during 
the  remainder  of  the  term : — Held,  nrst,  that, 
there  being  no  assignment  in  writing,  he  was 
not  chargeable  as  assignee  in  &ct.  PaM  v. 
Simpeany  9  Q.  B.  366  ;  16  L.  J.,  Q.  B.  382  ;  11 
Jur.  18. 

Held,  secondly,  that  he  could  not  be  con- 
sidered an  assignee  in  law,  for,  though  the  widow 
might  have  been  chaigeable  as  executrix  de  son 
tort,  the  defendant  had  not  made  himself 
executor  de  son  tort  by  taking  the  premises  after 
her.    Ih, 

Plane  adndnistraTit] — In  an  action  by  the 
plaintiff,  as  executor  of  an  original  lessee,  against 
the  executor  of  the  assignee  of  the  lease,  upon  a 
covenant  by  the  assignee  to  indemnify  the  lessee 
against  breaches  of  the  covenants  in  the  original 
lease,  the  defendant,  under  plene  administravit, 
is  protected  l^  proof  that  he  sold  the  lease  in 
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question,  and  had  exhausted  all  the  assets  in  his 
hands,  by  payment  of  simple  contract  debts, 
before  the  breaches  of  covenant  declared  on  were 
committed.  (hUina  t.  Oroueh,  13  Q.  B.  642  ;  18 
L.  J.,  Q.  B.  209  ;  13  Jur.  861. 

Aiiigiintent  by  Sxecuton — ^Premiiuii — Fer- 
loaal  LiAbility.] — When  executors  recelYed  a 
premium  upon  the  assignment  of  a  lease  and 
paid  the  amount  into  their  testator's  estate : — 
Held,  that  they  were  not  personally  liable  for 
rent  accrued  due  after  the  assignment  in  respect 
of  the  premium  so  paid  in.  Ooodla/nd  y.  Etoing^ 
1  Gab.  &  E.  43. 


d.  lilabiUties  Under, 
i.  Of  Lenee, 

For  Sent  and  on  CoYenaiiti.] — The  lessee 
under  express  covenant  to  pay  the  rent  and 
perform  tne  covenants  is  liable  during  the  whole 
term,  notwithstanding  assignments.  Staines  v. 
MorrU,  1  Ves.  &  B.  9. 

A  common  assignment  by  a  lessee  without 
acceptance  of  rent  from  the  assignee  to  the 
lessor,  or  some  other  evidence  of  his  assent,  is  not 
sufficient  (though  the  lessor  has  notice)  to  dis- 
charge the  lessee  from  an  action  of  debt. 
Wadham  v.  Marhnoet  4  Dougl.  54 ;  1  H.  Bl. 
438,  n. ;  2  Chit.  600  ;  8  East,  314  ;  9  B.  R.  456. 

A  lessee  cannot  plead  to  an  action  on  a  cove- 
nant for  rent  an  assignment  and  tender  by  the 
assignee.  Orgill  v.  Aemsfieadj  4  Taunt.  642  ;  18 
R.  R.  712. 

It  is  no  defence  to  an  action  on  an  indenture 
of  lease  by  the  trustee  of  a  party  who  has  become 
bankrupt,  that  the  lessees  have  performed  their 
covenants  with  the  assignees  of  the  cestui  que 
trust.  Britten  v.  Perrott,  2  C.  &  M.  597  ;  4  Tjt, 
473  ;  3  L.  J.,  Ex.  181. 

A  lessee  of  a  messuage  and  premises  for  a  term 
of  years  assigned  the  unexpired  residue  to  one 
who  was  afterwards  adjudicated  bankrupt  under 
the  act  of  1869.  The  trustee  in  ban^uptcy 
disclaimed  the  lease: — Held,  that  the  lessor 
could  maintain  an  action  on  the  covenants  in 
the  lease  against  the  lessee  for  the  rent  which 
became  due  between  the  adjudication  and  the 
disclaimer.  Smyth  v.  North,  41  L.  J.,  Ex.  103  ; 
L.  R.  7  Ex.  242  ;  20  W.  B.  683. 

An  account  of  rent  decreed,  under  the  circum- 
stances, against  the  personal  representatives  of  a 
lessee  who  had  assigned  his  interest.  Trant  v. 
Bvry,  LL  &  G.  t.  Sugd.  78. 

No  equity  in  favour  of  a  lessee  of  a  house 
liable  to  repair,  with  the  exception  of  damage  by 
fire,  for  an  injunction  against  an  action  under 
the  contract  for  payment  of  rent  upon  the 
destruction  of  the  house  by  fire.  MoUzapffel  v. 
Baker,  18  Ves.  115. 

A  lessee,  by  his  lease,  had  covenanted  to  pay 
rent,  to  insure,  repair,  &c.,  and  died,  leaving 
several  years  of  his  lease  to  run,  but  none  of  the 
covenants  had  been  hitherto  broken: — ^Held, 
that  the  lessor  was  not  entitled  to  have  any 
portion  of  the  assets  brought  into  court  as  a 
security  for  the  performance  of  the  covenants  in 
the  lease.    £ing  v.  MdUcatt,  16  Jur.  237. 

Surrender    of    Fart    of    Fremisee    by 


Asiignee.l — The  plaintifi  demised  premises  to 
the  defendant  for  a  term  of  years  by  deed  con- 
taining a  covenant  by  the  defendant  for  the 
payment  of  the  rent  reserved.  The  defendant 
-^"^igned  the  term,  and  his  assignee  surrendered 


a  portion  of  the  premises  to  the  plaintiff.  In  an 
action  on  the  covenant  the  plaintiff  claimed  to 
recover  the  amount  of  the  apportioned  rent  for 
the  part  of  the  premises  not  surrendered  :~pHeld, 
that  the  liability  of  the  defendant  on  the  cove- 
nant was  not  extinguished  by  the  surrender  of 
part  of  the  demised  pronises,  but  he  still 
remained  liable  thereon,  at  any  rate  to  the 
amount  claimed.  Quasre,  whether  he  remained 
liable  to  the  extent  of  the  whole  of  the  rent 
originally  reserved.  Baynton  v.  Morgan,  5& 
L.  J.,  Q.  B.  139  ;  22  Q.  B.  D.  74  ;  37  W.  R.  148  ; 
53  J.  P.  166— C.  A. 


ITon-ezeeutian   of  h^Mt   by  Leeeor — 


AiiiignineBt  before  Aeermel  of  Bent  due.]— In 
March,  1884,  a  lease  from  the  plaintiff  to  the 
defendants,  of  premises  at  the  yearly  rent  of  60/., 
and  containing  a  covenant  to  pay  such  rent, 
was  executed  by  the  defendants,  but  not  by 
the  plaintiff,  in  whose  possession  the  document 
remained.  The  defendants  went  into  possession 
under  the  lease,  and  paid  two  quarters'  rent  up 
to  the  29th  September,  1884.  The  defendants 
afterwards  proposed  to  surrender  the  lease,  or 
to  assign  their  interest  in  it  to  one  P.,  and  that 
he  should  be  accepted  as  tenant  in  their  stead, 
and  that  they  should  be  dischai^ged  from  further 
liability  under  the  lease.  Both  these  proposi- 
tions were  rejected  by  the  plaintiff.  It  was, 
however,  agreed  that  the  lease  should  be  altered 
by  making  the  rent  payable  in  advance,  and  it 
was  re-engrossed,  expressed  to  bear  date  the 
18th  October,  1884,  and  executed  by  the  defen- 
dants on  the  11th  December,  1884,  on  which 
day  they  executed  an  assignment  of  it  to  P., 
who  paid  rent  up  to  the  25th  Mardi,  1885. 
The  plaintiff  did  not  execute  the  lease  till  the 
26th  April,  1886,  when  he  executed  it  in  the 
absence  of  the  d^endanta,  and  the  lease  re- 
mained throughout  in  the  plamtiff's  possession. 
In  an  action  to  recover  one  year's  rent,  up  U> 
the  25th  March,  1886,  sued  for  upon  the  cove- 
nants in  the  lease  of  the  18th  October,  1884,  and 
in  the  alternative  upon  a  yearly  tenancy,  the 
jury  found  that  the  plaintiff  had  not  agreed  to 
discharge  the  defendants  from  rent  to  accrue 
after  the  assignment  to  P.,  and  that  the  altera- 
tion in  the  lease,  making  the  rent  payable  in 
advance,  had  been  made  with  P.*s  consent.  The 
judge  at  the  trial  thereupon  directed  a  verdict 
for  the  plaintiff : — Held,  that  the  direction  was 
right.    BabingUm  v.  (yOonmr,  20  L.  R.,  Ir.  246. 

Aurignmewt  of  Term  aaid  of  Seyenion. 


— FriTityJ — S.  made  a  parol  demise  of  a  tene- 
ment to  M.  from  year  to  year  at  a  rent.  M.  by 
deed  assigned  all  his  estate,  interest,  and  term  in 
the  tenement  to  a  third  party,  but  S.  refused  to 
accept  the  third  party  as  his  tenant.  After- 
wMoa  8.  assigned  his  reversion  to  the  plaintiffs, 
who  never  accepted  the  third  party  as  their 
tenant,  and  brought  an  action  against  M.  for 
rent  in  arrear :  —  Held,  that  as  no  estate 
remained  in  M.  after  his  assignment  of  his 
yearly  tenancy,  the  statute  4  A^ne,  a  16,  s.  9, 
did  not  apply  ;  that  there  was  no  privity  of 
estate  or  of  contract  between  the  plaintifb  and 
M.,  and  therefore  the  action  could  not  be  main- 
tained. AUcook  V.  MoorhovM,  9  Q.  B.  D.  366  ;  47 
L.  T.  404  ;  30  W.  R.  871 ;  47  J.  P.  85—0.  A. 

Duty  to  deliyer  Lease.]— On  a  contract  in  a 
letter  of  the  defendant  assented  to  by  the  plfun- 
tiffs,  to  take  a  farm  off  their  hands,  provided  he 
was  accepted  by  their  landlord  on  the  covenants 
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in  their  lease  : — ^Held,  that  they  were  bound  to 
procnTe  and  deliver  to  him  the  lease,  and  it 
haying  been  deposited  as  securitj  for  a  loon, 
and  they  not  having  procured  it,  the  p]ainti£b 
were  nonsuited.    BaHanT.  Banks,  2  F.  3c  F.  213. 

ii.  Of  Aufgnee, 

Generally.] — ^The  executor  of  an  executor  de 
son  tort  may  become  himself  executor  de  son 
tort  in  respect  of  the  estate  of  the  original 
intestate ;  and  where  the  father  was  executor  de 
son  tort  with  regard  to  a  lease,  and  the  son  upon 
his  death  acted  as  agent  to  the  mother  till  her 
death,  and  then  continued  in  possession  of  the 
lease  for  the  benefit  of  himself  and  the  other 
children  : — ^Held,  that  he  became  assignee  of  the 
lease,  and  liable  upon  the  covenants  therein. 
Williams  v.  Beales,  43  L.  J.,  C.  P.  80  ;  L.  B.  9 
C.  P.  177  ;  30  L.  T.  20  ;  22  W.  B.  817. 

The  plaintiff,  in  consideration  of  5302.  to  be 
paid  by  A.,  demised  to  him  premises  for  the  term 
of  fifty-five  years  at  the  yearly  rent  of  84Z.,  and 
subject  to  covenants  to  repair,  kc  The  con- 
sideration not  having  been  paid,  A.  assigned  to 
the  plaintiff  the  residue  of  the  term  then 
unexpired,  subject  to  the  rent  and  covenants,  and 
with  a  power  of  sale.  In  punuanoe  of  that 
power  the  plaintiff,  in  consideration  of  500Z., 
'*  bargained,  sold,  assigned,  transferred  and  set 
over  to  the  defendant  the  premises,  to  hold  for 
the  residue  of  the  term  of  fifty-five  years," 
subject  to  the  yearly  rent  of  84/.,  and  the  cove- 
nants contained  in  the  lease,  to  A. ;  and  the 
defendant  covenanted  to  pay  the  rent  and  per- 
form the  covenants.  The  defendant  having 
entered  on  the  premises : — Held,  that,  although 
the  mortgage  by  A.  operated  as  a  merger  of  the 
term  originally  granted,  yet  the  assignment  by 
the  plaintiff  to  the  defendant  created  a  new 
lease  for  the  residue  of  the  unexpired  term,  and 
consequently  the  defendant  was  liable  on  the 
covenants.  Ooitee  v.  Biehardson,  7  £x.  143  ;  21 
L.  J.,  Ex.  52. 

The  plaintiff  beins  the  lessee  of  premises 
assigned  to  A.  B.,  who  assigned  to  the  defen- 
dants, who  committed  breaches  of  the  covenant 
in  the  lease,  and  then  assigned  over.  The  plain- 
tiff was  subsequently  sued  by  the  lessor  for  the 
breaches  of  covenant  committed  while  the  defen- 
dants were  assignees.  He  sued  defendants  for 
the  amount  which  he  had  bad  to  pay  the  lessor 
in  respect  thereof : — Held,  per  Channell,  B.,  and 
Pigott,  B.  (dissentiente  Gleasby,  B.),  that  he  was 
entitled  to  recover.  Per  Gleasby,  B. — ^That  he 
was  not  entitled  to  recover,  there  being  no 
privity  between  him  and  the  defendants.  Mkle 
or  Moule  v.  Oarrett,  39  L.  J.,  Ex.  69 ;  L.  B.  5 
Ex.  132  ;  22  L.  T.  343  ;  18  W.  B.  697.  Affirmed, 
41  L.  J.,  Ex.  62  ;  L.  B.  7  Ex.  101 ;  26  L.  T.  367  ; 
20  W.  B.  416— Ex.  Ch. 

An  assignee  of  a  lease,  containing  covenants 
running  with  the  land,  is  liable,  iSter  he  has 
assigned  over,  for  a  breach  incurred  after  the 
assignment  to  him,  and  before  his  assignment 
over.  HarUy  v.  King,  2  C.  M.  3c  B.  18 ;  1  Gale, 
100  ;  6  Tyr.  692  ;  4  L.  J.,  Ex.  144. 

In  an  action  against  an  assignee  of  a  lease,  the 
locality  of  the  premises  not  being  stated  in  the 
declaration,  the  question  of  venue  does  not  arise 
at  the  trial  on  a  denial  of  the  lease.  Some  only 
of  the  lessees  having  executed  the  assignment, 
but  the  defendant  and  another  assignee  having 
executed,  and  the  other  having  entered  : — Held, 
that  the  defendant,  on  a  plea  denying  that  the 


estate  of  the  lessees  had  come  to  him,  was  liable 
as  assignee.  Electric  Telegraph  Co,  v.  Moore,  2 
F.  &  F.  363. 

There  is  no  fraud  in  the  assignee  of  a  term 
assigning  over  his  interest  to  whom  he  pleases, 
with  a  view  to  get  rid  of  a  lease,  although  such 
person  neither  taJses  actual  possession  nor  receives 
the  lease.  Taylor  v.  Shum,  1  Bos.  &  P.  21  ;  4 
B.  B.  759. 

In  1762  a  lessor,  having  only  an  equitable 
estate  in  a  field,  demised  a  portion  of  the  field 
to  a  lessee  for  99  years,  in  1773  the  lessor, 
having  acquired  the  legal  estate  in  the  field, 
demised  the  residue  of  the  field  to  the  lessee  for 
the  same  term,  by  an  indenture,  which  recited 
the  former  lease,  stipulated  for  its  oontinuine  in 
force,  but  provided  that  no  more  rent  should  be 
paid  for  the  entire  field  than  was  paid  for  the 
first  portion,  and  that  the  rent  to  be  paid  for  the 
entire  field  was  meant  to  be  the  same  as  that 
reserved  for  the  first  portion  * — Hdd,  that  the 
assignee  of  the  reservation  could  not  sue  the 
assignee  of  the  lessee  upon  the  covenants  in 
the  lease  of  1762.  Whittan  v.  Peacock,  2  Scott, 
630  ;  2  Bing.  (K.O.)  411  ;  5  L.  J.,  C.  P.  124. 

Covenants  which  wait  on  the  estate  are  void 
in  their  creation  if  no  estate  passes  by  the  deed ; 
so  if  the  estate  be  evicted  or  surrendered  they 
become  void  ;  and  of  this  description  are  all  cove- 
nants in  leases,  which  in  any  way  relate  to  the 
land  demised.  By  32  Hen.  8,  c.  34,  and  10  Gar.  1 , 
c.  4,  s.  2,  it  is  now  clearly  settled,  that  to  charge 
any  person  in  covenant  as  an  assignee,  1.  The 
covenant  must  relate  to  the  land  demised,  and  2. 
There  must  be  a  privity  of  estate  between  the 
assignee  and  the  covenantee,  and  if  he  is  to  be 
charged  as  assignee  of  the  lessee,  he  must  have 
in  him  the  whole  term  and  interest  of  the  lease. 
So,  if  the  subject-matter  of  a  covenant  running 
with  the  land  has  existence  at  the  time  of  the 
demise,  the  assignee  is  bound,  though  he  be  not 
named ;  but  a  covenant  in  a  lease  can  only 
affect  assignees  claiming  subsequent  to  the  lease. 
Chandos  v.  Brotonlow,  2  Bidgw.  P.  G.  406,  412. 

The  lessees  of  a  colliery  having  agreed  to  grant 
to  the  lessee  of  a  neighbouring  colliery,  licence  to 
use  a  right  of  way  enjoyed  by  the  former,  and 
the  owner  of  the  first  colliery  having  granted  to 
the  second  lessees  the  same  right  of  way  during 
a  term  of  years,  and  afterwards,  by  assignment 
from  the  first  lessees,  become  possessed  of  the 
first  colliery,  and  the  right  of  way,  an  injunction 
was  granted  to  restrain  removing  the  materials, 
and  destroying  the  way.  2ieu>march  v.  Brand' 
ling,  3  Swanst.  99. 

Assignee  of  leaseholds  accepting  the  benefit  of 
an  assignment,  held  in  equity  liable  to  the  cove- 
nants on  his  part  contained  in  the  assinmient, 
though  he  did  not  execute  it.  WiUson  v, 
Leonard,  3  Beav.  373. 

The  motive  which  may  have  induced  the 
assignee  of  a  lease  to  part  with  his  interest  is 
not  sufficient  to  mi^e  the  assignment  by  him 
fraudulent,  if  that  assignment  be  real,  and 
intended  to  operate  as  it  appears  to  operate. 
Thus  where  the  assignee  of  an  equitable  term, 
which  had  been  granted  subject  to  the  repay- 
ment on  a  certain  day  of  a  sum  chargeable  on 
the  lessee  by  the  original  agreement,  and  which 
it  seemed  might  have  been  claimed  against  the 
assignee  in  possession,  assigned  it  bdore  such 
day  arrived  to  a  person  in  poor  circumstances  : — 
Held,  that  such  assignment  was  valid,  and  that 
the  first  assignee  was  discharged  from  liability. 
Fogg  T.  BoMe,  3  Y.  3c  Goll.  96  ;  2  Jur.  681. 
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Pleading.  ] — Semble,  that  in  a  declaration 

charging  the  assignee  of  a  lease  at  the  suit  of  the 
lessor,  the  entry  of  the  lessee  is  a  material  aver- 
ment and  trayersable.  Wiggim  y.  Mauon^  6 
L.  J.  (O.S.)  K.  B.  93. 

Li  a  declaration  by  the  executors  of  one  of 
several  lessors  against  the  aasignee  of  the  lease, 
it  is  necessary  for  the  plamtifis  to  shew  what 
estate  their  testator  had  in  the  premises,  although 
the  covenant  was  with  their  testator  alone ;  for 
the  assignee  is  chargeable  only  by  reason  of  the 
privity  of  estate  and  not  by  reason  of  any  privity 
of  contract.    Ih. 

For  Beat.] — ^In  an  action  against  the  assignee 
of  a  lessee  pur  autre  vie  for  rent  which  accrued 
due  after  tne  assignment,  if  the  defendant  is 
entitled  to  plead  that  he  is  only  as  heir,  and  that 
the  estate  of  the  lessee  was  of  less  value  than  the 
rent  reserved,  he  ought  to  aver  that  this  was  so 
down  to  the  time  of  the  commencement  of  the 
action.    De  la  Poer  v.  Mrwan^  Ir.  R.  9  C.  L.  519. 

In  an  action  for  rent  against  an  assignee,  he 
traversed  an  averment  in  we  plaint  that  all  the 
estate  of  the  original  lessee  in  the  premises 
vested  in  him  ;  and,  issue  having  been  joined  on 
that  traverse,  he  proved  that  he  was  assignee  of 
part  of  the  demised  premises  in  severalty  and  of 
part  as  tenant  in  common  with  another  person  : 
— Held,  that  the  verdict  on  such  an  issue  should 
be  entered  for  him.  Orme  v.  WUU^  2  L.  B.,  Ir. 
124. 

The  assignee  of  a  lease  for  years,  who  has 
assigned  over,  is  dischiu-ged  from  the  covenant 
to  pay  rent  before  the  entry  of  his  assignee. 
Walker  v.  Iteeve,  8  Dougl.  19  ;  2  DougL  461,  n. 

An  assignee  is  not  liable  for  rent  accruing 
after  an  assignment,  even  though  such  assign- 
ment is  wrongEuL  Pa^l  v.  JVtcrM,  2  M.  3c  By. 
525  ;  8  B.  &  C.  486  ;  7  L.  J.  (0.8.)  EL  B.  12. 

In  an  action  on  a  covenant  for  rent  against  an 
assignee,  an  assignment  to  a  feme  covert  before 
the  rent  accrued  is  a  good  plea  in  bar.  Bam^ 
father  v.  Jordan,  2  Dougl.  452. 

A.  being  assignee  of  a  lease,  put  it  up  by 
auction ;  B.  became  the  purchaser,  paid  a  deposit, 
and  ordered  an  assignment  to  him  to  be  prepared 
by  A.*s  solicitor,  whicljL  was  accordingly  prepared 
and  executed  by  A. ;  but,  instead  of  its  oeing 
delivered  to  B.,  it  remained  in  the  possession  of 
the  solicitor,  who  claimed  a  lien  for  the  expense 
of  preparing  it : — Held,  that  to  an  action  against 
A.  as  assignee  of  the  term,  for  rent  accruing  due 
after  he  had  executed  the  assignment,  these  tacts 
were  sufficient  to  support  a  plea,  that  before  the 
rent  became  due  he  had  assigned  to  B.  Odell  v. 
Wake,  3  Gamp.  394 ;  14  B.  B.  763. 

An  assignee  who  takes  leasehold  premises  by 
an  indenture  indorsed  on  the  lease,  subject  to 
the  payment  of  the  rent  and  the  peiformance  of 
the  covenants  and  agreements  reserved  and  con- 
tained in  the  lease,  is  not  liable  in  covenant  to 
the  lessee,  for  rent  which  the  lessee  has  been 
called  on  by  the  lessor  to  pay  after  the  assignee 
has  assigned  over.  Wolveridge  v.  Steward,  1 
C.  &  M.  644 ;  3  Tyr.  637;  3  M.  &  Bcott,  561 ; 
3  L.  J.,  Sx.  360— Ex.  Ch. 

If  the  original  lessee  is  obliged  to  pay  ground- 
rent,  he  may  recover  it  from  the  assignee  in 
possession.    Stone  v.  Evans,  Peake,  Ad.  C.  94. 

An  annuitant,  taking  an  assignment  of  a  lease 
of  the  lands  on  which  the  annuity  is  charged, 
cannot,  in  an  ejectment  brought  by  the  landlord, 
the  grantor  of  the  annuity,  for  nonpayment  of 
rent,  offer  his  annuity  deed   as   evidence   of 


payment  of  the  rent,  nor  set  aS.  arrears  of  the 
annuity  against  the  rent  due.  Imham  (JjorS)  y. 
LuttreU,  Wall.  Lyn.  243. 

Assignee  of  lease  rendering  rent  assigns  over ; 
he  is  Sable  in  equity  for  rent  during  time  he 
enjoyed  the  land.  Treaekle  v.  Coke,  1  Vem.  165. 
And  see  Cloee  v.  Wilhetforce,  1  Beav.  112. 

Equity  will  decree  the  assignee  of  a  lease  to 
pay  the  rent  become  due  since  his  assignment, 
and  which  shall  become  due  while  he  continuee 
in  possession,  but  not  during  the  continuance  of 
the  lease ;  for  he  may,  if  he  can,  get  rid  of  the 
lease,  by  assigning  it  to  another.  Richmond  v. 
London  CUy,  1  Bro.  P.  G.  616. 

As  at  law  an  assignee  of  a  term  may  assign, 
and  thereby  get  rid  of  his  subsequent  rent  and 
the  covenants  which  run  with  the  land,  a  fortiori 
he  may  do  so  in  equity.  Valliant  v.  bodemede^ 
2  Atk.  546. 

Where  assignees  have  accepted  the  lease,  they 
may,  by  assigning  it  to  an  insolvent  person, 
exonerate  themselves  from  future  claim  for  rent, 
their  liability  ceasing  with  their  possession. 
Ondow  V.  Qfrrie,  2  Madd.  330. 

The  assignee  of  a  lease  may  get  rid  of  his 
liability  by  assigning  it  again.  Mmjoley  v.  Ada  me, 
4  Myl.  &,  G.  534  ;  9  L.  J.,  Gh.  34  ;  2  Jur.  915  ;  3 
Jur.  1069. 

Payment  of  whole  Bent  by  Aiaignee  of 

Fart   of  Land— Bight   of  Ooatiibution.]- A 

lessee  of  land  assigned  part  of  the  land  to 
A.  for  the  residue  of  the  term,  and  other  part 
to  B.  for  the  residue  of  the  term,  less  ten 
days,  at  apportioned,  rents,  covenanting  in  both 
cases  to  pay  the  rent  due  to  the  original  lessor 
and  to  indemnify.  The  lessee  having  become 
banlcrupt,  A.,on  the  application  of  the  lessor  and 
on  threat  of  distraint,  paid  the  whole  rent  under 
the  original  lease  : — ^Held,  that  as  A.  and  B.  were 
not  liable  to  a  common  demand  and  there  being 
no  one  entitled  to  sue  B.  for  his  share  of  the  rent, 
A.  had  no  right  of  contribution  as  against  B. 
Johnson  V.  WUd,  59  L.  J.,  Gh.  322 ;  44  Gh.  D. 
146 ;  62  L.  T.  537  ;  38  W.  B.  500. 

For  Bepaire.] — On  a  covenant  by  a  lessee,  not 
naming  assignee,  to  repair  and  yield  up  in  repair 
all  buUdings  and  erections,  an  assignee  is  liable 
in  respect  of  the  non-repair  of  buildings  erected 
during  the  term.  MinshuU  v.  Oakes,  2  H.  &  N. 
793  ;  27  L.  J.,  Ex.  194  ;  4  Jur.  (K.s.)  170. 

A  covenant  to  yield  up  in  repair  at  the  end  of 
a  term  runs  with  the  land,  and  binds  an  assignee 
though  not  named.  Martyn  v.  C^ue,  18  Q.  B. 
661  ;  22  L.  J.,  Q.  B.  147. 

An  action  cannot  be  supported  against  the 
assignee  of  a  lease,  in  which  the  lessee  cove- 
nanted, from  time  to  time,  and  at  all  times 
during  the  term,  when  need  should  require, 
sufficiently  to  repair  the  premises,  with  all 
necessary  reparations,  and  to  yield  up  the  same 
so  well  repaired  at  the  end  of  the  term,  in  as 
good  condition  as  the  same  should  be  in  when 
finished  under  the  direction  of  M.,  upon  a  breach 
that  he  suffered  the  premises  to  become  and  be 
in  decay  and  ruinous  during  a  large  part  of  the 
term,  and  after  the  term  wron^hmy  yielded 
them  up  in  much  worse  order  and  condition  than 
when  the  same  were  finished  under  the  direction 
of  M.   Jones  v.  BUI,  7  Taunt  892  ;  1  Moore,  100. 

Where,  in  an  action  of  covenant  against  an 
assignee  of  a  lease,  the  plaintiff  declared  that 
all  the  right,  &c.,  vested  in  the  defendant  by 
assignment,  and  that  afterwards  the  premises 
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were  out  of  repair,  and  the  defendant  pleaded 
that  for  one  period  he  was  possessed  of  one-sixth 
•of  the  premises  as  tenant  in  common  with  A., 
B.  and  C,  and  for  another  period  of  one-third 
as  tenant  in  common  with  B.  and  C,  and  that 
no  more  or  greater  interest  in  the  premises  ever 
came  to  him  by  assignment : — ^Held,  that  the 
plea  was  bad  in  substance,  as  it  could  not  be  a 
bax  to  the  whole  action.  Merceron  v.  JhtOMon, 
£  B.  &  C.  479 ;  8  D.  3c  E.  264  ;  4  L.  J.  (0.8.) 
E.  B.  211. 

A  lessee  bj  deed-poll  assigned  his  interest  in 
the  demised  premises  to  A.,  subject  to  the  pay- 
ment of  rent  and  the  performance  of  the  cove- 
nants contained  in  the  lease.  A.  took  possession, 
jmd  occupied  the  premises  under  this  assign- 
ment, and  before  the  expiration  of  the  term 
assigned  to  a  third  person.  The  lessor  sued  the 
lessee  for  breaches  of  covenant  committed 
during  the  time  that  A.  continued  assignee  of 
the  premises,  and  recovered  damages  against  the 
lessee : — Held,  that  the  lessee  might  maintain 
4in  action  upon  the  case  founded  in  tort  against 

A.  for  having  neglected  to  perform  the  covenants 
•during  the  time  he  continued  assignee,  whereby 
the  lessee  sustained  damage.  Bwmett  v.  Lyneh^ 
5  B.  dcC.  539;  8  D.3cR.368;  4  L.  J.  (O.S.)  K.  B. 
274  ;  29  R.  R.  343. 

Baron  and  feme  granted  a  watercourse  through 
the  feme*8  lands,  with  covenants  for  them,  their 
heirs  and  assigns,  to  cleanse  and  keep  it  in 
repair,  and  su&r  a  common  recovery  to  estab- 
lish the  grant : — Held,  not  a  personal  covenant 
as  to  the  baron  and  feme,  but  a  covenant  which 
runs  with  the  lands,  and  shall  bind  the  assignees, 
being  made  good  by  the  recovery.  Holme*  v. 
BuekUy,  Pre.  Ch.  39. 

Where  a  lessee,  who  was  bound  by  a  covenant 
to  repair  premises  demised  to  him,  underlet  part 
•of  them  with  a  similar  obligation  by  his  tenant 
to  repair  them  within  three  months  after  notice 
given  to  him  for  that  purpose ;  and  the  premises 
underlet  becoming  out  of  repair,  the  superior 
landlord  gave  notice  to  his  immediate  tenant  to 
repair  them  at  the  peril  of  forfeiting  his  lease ; 
and  the  under-tenant,  after  receiving  notice  to 
repair,  neglected  to  do  so  within  three  months, 
whereupon  the  lessee,  in  order  to  avoid  a  forfei- 
ture of  lus  whole  estate,  entered  on  the  premises, 
and  put  them  into  a  tenantable  repair  : — ^Held 
that  his  under-tenant  was  liable  to  pay  him  the 
whole  expense  so  incurred,  although  the  former 
had  sold  his  interest  in  the  premises  to  a  pur- 
chaser, who  had  entirely  rebuilt  them  before  the 
iiction  for  the  recovery  of  such  expense  was 
brought.     Colley  v.  Streetan,  3  D.  &  R.  622  ;  2 

B.  &  C.  273  ;  2  L.  J.  (O.S.)  K.  B.  25  ;  26  R.  R. 
350. 

Where  an  assignee  of  an  under-lease  contain- 
ing a  covenant  to  repair,  suffered  the  premises 
to  go  out  of  repair,  and  the  original  lessor 
brought  an  action  against  the  original  lessee  for 
the  breach  of  a  similar  covenant  contained  in 
his  lease: — Held,  that  the  damages  and  costs 
of  that  action,  and  also  the  costs  of  defending 
it,  might  be  recovered  as  special  damages,  in  an 
action  against  the  under-tenant  for  the  breach  of 
his  covenant  to  repair ;  because,  during  the  term 
of  the  under-lessee,  he  could  not  have  entered 
for  the  purpose  of  repairing  without  making  him- 
self a  trespasser.  Neale  v.  Wyllie^  6  D.  &  R. 
442  ;  3  B.  &  C.  533  ;  27  R.  R.  418. 

A.  agreed  to  take  an  assignment  of  a  lease  of 
a  house  which  was  out  of  repair  from  B.,  and  it 
was  stipulated  that  all  outgoings  should  be  paid 


by  B.  up  to  the  23rd  April ;  and  by  an  assign- 
ment indorsed  on  the  lease  (executed  by  B.  but 
not  by  A.),  B.  assigned  the  residue  of  the  term, 
subject  to  the  performance  of  all  the  covenants 
in  the  lease,  which,  from  the  22nd  day  of  April, 
ought  to  be  observed  on  the  part  of  the  tenant 
The  lease  contained  a  covenant  to  keep  the 
premises  in  repair,  and  so  to  deliver  them  up ; 
and  after  the  assignment  the  reversioner  sued 
B.,  and  recovered  for  dilapidations  which  oc- 
curred before  April  22nd :— Held,  that  B.  could 
not  maintain  an  action  against  A.  for  these 
dilapidations,  even  though  it  could  be  proved 
that  A.  gave  a  smaller  price,  because  the  premises 
were  out  of  repair.  HawJtMu  v.  ShmMn^  8 
Car.  3c  P.  459. 

As  to  measure  of  Damages  »&€  furtker^  post, 
M.  8,  g,  (cols.  1129  et  seq.) 

OnOoYenaiLtt  not  Bumiag  with  the  Land.] — 
The  assignee  of  a  lease  is  not  liable  to  the 
origiiud  lessor  for  the  breach  of  a  covenant 
which  does  not  run  vrith  the  land,  unless  he  is 
expressly  named  in  the  lease  as  a  covenantor. 
Qrey  v.  OviXberUon,  2  Chit.  482  ;  4  Dougl.  351. 

Nor  is  he  liable  for  a  breach  in  the  lessee's 
time  when  he  comes  into  possession  afterwards. 
St.  Saviour'4,  Southuxirk,  v.  Smith,  3  Burr.  1271 ; 
1  W.  Bl.  351. 

Oil  OoYonant  to  IndsmnUy.] — The  lessee  of 
coal  mines,  for  a  term  of  years,  by  indenture 
assigned  the  same  for  the  residue  unexpired  of 
the  term  to  the  defendant,  who  thereby  cove- 
nanted with  the  lessee  to  pay  the  rents,  &c.,  by 
the  original  indenture  reserved,  so  long  as  the 
defendwt  should  be  in  possession,  or  receipt  of 
the  rents,  produce  and  profits  of  the  premises, 
and  at  aU  times  effectually  to  keep  harmless  and 
indemnified  the  lessee  from  and  against  all  the 
rents,  covenants,  kc,  of  the  original  lease,  and 
against  all  actions  in  respect  of  the  same.  To  a 
declaration  assigning  as  a  breach  nonpayment  by 
the  defendant  of  rents  due  whilst  he  was  in  pos- 
session or  receipt  of  the  rents,  produce  and  pro- 
fits, per  quod  the  lessee  was  forced  to  and  did  pay 
the  rents,  and  was  put  to  great  charges  together 
with  a  breach  of  the  covenant  to  indemnify 
the  lessee  against  the  consequences  of  such  non- 
payment by  the  defendant ;  plea,  that  the  defen- 
dant was  not  in  possession  when  the  rents 
became  due: — Held,  that  the  restrictive  words 
"  so  long  as  the  defendant  should  be  in  possession 
or  receipt  of  the  rents,  produce  and  profits," 
contained  in  the  first  covenant,  did  not  extend  to 
the  covenant  to  indemnify,  and  that  such  a  plea 
was  no  answer  to  the  breach  to  that  covenant. 
Oroitfield  v.  Morrison,  7  C.  B.  286  ;  18  L.  J., 
C.  P.  185  ;  13  Jur.  565. 

In  a  suit  by  an  assignor  of  a  lease  claiming 
from  his  assignee  indemnity  in  respect  of 
breaches  of  the  covenants  in  the  lease,  the  court 
will  direct  merely  payment  on  account  of 
breaches  of  covenant  already  committed,  and 
will  not  make  a  general  declaration  of  the 
assignor's  right  to  indemnity,  giving  liberty  to 
apply  from  time  to  time  in  case  of  future  breach. 
JUoyd  V.  Dinmaek,  47  L.  J.,  Ch.  398  ;  7  Ch.  D. 
398  ;  38  L.  T.  173  ;  26  W.  R.  458. 

Under  a  covenant  to  indemnify  against  all 
claims  in  respect  of  the  covenants  of  a  lease, 
costs  properly  incurred  in  reasonably  defending 
an  action  brought  for  a  breach  of  one  of  the 
covenants  are  recoverable  as  damages.  Mwrrell 
V.  Fy9h,  1  Cab.  &  E.  80. 
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AniguM  or  Under-tenant — Qneatien  for  Jury.] 

— If  a  person  has  held  under  the  terms  of  a  lease, 
and  holds  over  after  the  lease  is  at  an  end,  he  is 
bound  hj  the  terms  of  it,  although  no  new 
bargain  to  that  efEect  is  entered  into  between  the 
parties ;  but  if  he  comes  in  as  an  under-tenant, 
before  any  lease  was  granted  to  the  person  of 
whom  he  took  the  premises,  and  that  person 
afterwards  takes  a  lease,  if  there  is  no  evidence 
that  he  knew  of  the  lease,  it  will  be  for  the  jury 
to  say  whether  he  is  an  under-tenant,  and  not 
an  assignee  of  the  lease.  Torriano  y.  Taung,  6 
Car.  &  P.  8. 

An  under-tenant  of  a  part  of  the  lands  demised, 
subject  to  the  payment  of  rent  to  the  immediate 
lessee,  is  not  in  the  eye  of  the  law  an  assignee  of 
such  immediate  lessee.  Semey  v.  Moore,  2 
Ridgw.  P.  C.  323. 

Afilgnee  or  Owner.] — A  railway  company, 
haying  purchased  and  taken  an  assignment  of 
the  interest  of  a  leaseholder  in  premises,  also 
took,  under  their  compulsory  powers,  the  interest 
of  the  freeholder  in  the  same  premises,  and  paid 
the  amount  of  the  yaluation  of  such  interest^  and 
compensation  for  injuriously  affecting  the  other 
adjacent  property  of  the  freeholder,  into  court. 
The  freeholder,  afterwards  objecting  to  the 
formation  of  a  coal  depdt  on  the  premises  which 
had  been  so  taken,  not  haying  executed  any 
conyeyance  of  the  property  to  the  company, 
brought  an  action  against  the  company,  treating 
the  company  as  assignees  of  the  lease,  for 
damages,  upon  the  covenants  therein ;  but  the 
court  restrained  the  action,  without  prejudice  to 
any  proceedings  against  the  company,  in  which 
their  title  as  owners  of  the  land  should  be 
admitted.  Hatt  a/nd  Wett  India  Docks  and 
Birmingham  Junction  Ry,  y.  JDawes,  11  Hare, 
863. 

iii.  Equitable  Asiignee. 

On  Covenantf.] — ^The  equitable  assignee  of  an 
under-lease  is  clothed  with  the  obligation  to 

Eerf  orm  the  covenants  in  the  under-lease,  though 
e  is  himself  the  original  lessor,  and  cannot  set 
up  the  non-performance  of  those  covenants 
against  his  lessee,  as  a  ground  for  refusing  the 
performance  of  a  covenant  in  the  original  lease. 
Jenkins  v.  Portman,  1  Keen,  435  ;  6  L.  J.,  Ch.  313. 

Assignee  of  a  personal  contract  for  a  liberty 
of  bringing  water  to  the  city  of  London  charge- 
able in  equity  with  the  covenants  in  the  original 
lease  or  contract,  as  an  equitable  assignee  upon 
an  equitable  privity  of  estate,  like  the  assignee 
of  a  bond.  London  City  v.  Richmond,  Pre.  Ch. 
166  ;  2  Vem.  421. 

Equitable  assignee  of  leaseholds  held  liable  at 
the  suit  of  the  lessee,  after  the  expiration  of  the 
term,  to  the  breaches  of  covenant  committed 
during  his  possession,  although  such  lessee  was 
no  party  to  the  contract  for  purchase,  and  it  was 
stipulated  that  the  purchaser  should  not  be 
entitled  to  an  assignment.  Close  v.  Wilber/oree, 
1  Beav.  112  ;  8  L.  J.,  Ch.  101 ;  3  Jur.  35. 

Parties  acquiring  under  the  Enfranchisement 
Acts  copyhold  laxiSa  under  lease  shall  be  deemed 
to  have  acquired  the  reversion  thereon  and  be 
entitled  to  distrain  and  sue  upon  the  covenants. 
See  e  6c  7  Vict.  c.  23,  ss.  9  &  10.  Liability  of 
an  equitable  assignee  of  leaseholds,  in  possession, 
to  the  covenants  in  the  lease.  Sanders  v.  jBenson, 
4  Beav.  850. 

The  liability  of  an  equitable  assignee  of  lease- 
holds is  that  of  simple  contract,  and  the  Statute 


of  Limitations  limits  his  liability  to  six  yeara 
after  the  cause  of  suit.    Ih. 

The  bill,  which  was  a  creditor*s  bill,  stated 
that  A.  had  been  in  possession,  as  equitable 
tenant  for  life  under  a  settlement,  of  a  leasehold 
estate,  of  which  the  reversion  was  in  the  plaintiff, 
that  A.  had  paid  rent  during  his  life,  and  had 
become  liable  for  the  covennnts  in  the  leaae, 
without  saying  how,  and  that  his  administrator 
had  since  his  death  entered  into  possession  of 
the  leasehold,  and  had  paid  rent.  The  bill 
asked  for  payment  of  dilapidations,  out  of  A.*8 
estate : — ^Held,  on  demurrer,  that  there  was  no- 
sufficient  all^fation  of  debt.    Arhoright  v.  CdUj 

2  Y.  ac  CoU.  C.  C.  4  ;  6  Jur.  941. 

An  agreement  to  take  an  assignment  of  a  lease 
followed  by  possession  on  the  part  of  the  equit- 
able assignee  is  not  sufficient  to  give  the  lessor 
any  right  to  sue  the  equitable  assignee  in  equity 
on  the  covenants  in  the  lease.  Cbx  v.  Bishops 
8  De  a.  M.  &  G.  815 ;  26  L.  J.,  Ch.  889  ;  3  Jur. 
(N.8.)  499  ;  5  W.  R.  437. 

The  relation  between  landlord  and  tenant  is- 
legal  and  not  equitable.    Ih, 

Assignee  of  leasehold  accepting  the  benefit  or 
an  assignment : — Held,  in  equi^  liable  to  the 
covenants  on  his  part  contained  in  the  assign- 
ment, though  he  did  not  execute  it.  Wilson  t. 
Leonard,  3  Beav.  373. 

Indemnity  to  Asiignor.] — ^The  equitable- 
assignee  of  a  lease  by  contract  with  a  prior 
assignee,  to  which  the  original  lessee  was  not 
a  ptffty,  and  which  stipulate  that  the  purchaser 
under  it  should  not  be  entitled  to  call  for  a  legal 
assignment  having  been  in  poesession  under  such 
contract : — Held,  liable  to  indemnify  the  lessee, 
after  the  expiration  of  the  term,  for  breach  of 
covenant  committed  whilst  he,  the  equitable- 
assignee,  was  in  possession.  Close  Y.  WUSofforoef. 
1  Beav.  112  ;  8  L.  J.,  Ch.  101 ;  3  Jur.  35. 

For  Bent.] — Lease  of  a  coal  mine  to  A., 
reserving  a  rent.  A.,  the  lessee,  declares  himself 
a  trustee  for  five  persons,  to  each  a  fifth.  The 
five  partners  enter  upon,  work,  and  take  the- 
profits  of  the  mine,  which  afterwards  becomes 
unprofitable  and  the  lessee  insolvent.  The- 
cestuis  que  trustent  not  liable  but  for  the  time- 
during  which  they  took  the  profits.  Clavering 
V.  Westley,  3  P.  W.  402. 

Legal  Aseignment  of  Premiaei  to.] — The- 
defendant  having  taken  a  deposit  of  a  lease  as  a 
collateral  security,  decreed  to  take  an  assign- 
ment. Lucas  V.  Oomefford,  3  Bro.  C.  C.  166;. 
1  Yes.  J.  285.    But  see  S  Qim.  i99. 

Iv.  Mortgagee. 

An  action  of  covenant  for  nonpayment  of 
rent  lies  against  an  assignee  of  a  lease  to  whom 
an  assignment  has  been  made  by  way  of  mort- 
gage security,  although  he  has  never  entered  nor 
taken  actual  possession.    Williams  v.  Bosanquet,. 

3  Moore,  500 ;  1  Br.  k  B.  238  :  21  R.  R.  585. 

A  mortgagee  of  a  leasehold  estate  by  assign- 
ment is  liable,  so  long  as  he  has  the  legal  estate, 
to  perform  the  covenants  of  the  lease,  although 
he  does  not  take  possession.  Stone  y.  Evans, 
Peake,  Ad.  C.  94. 

Although  it  was  once  held,  that  if  a  term  was- 
assigned  by  way  of  mortgage,  with  a  clause  of 
redemption,  the  lessor  coald  not  sue  the  mort- 
gagee as  assignee  of  all  the  estate,  right,  title, 
interest,  &c,  of  the  mortgagor,  even  after  the- 
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mortgage  had  been  forfeited,  unless  the  mort- 
gagee had  taken  actual  possession.  HUon  t. 
Jacques^  2  Dougl.  455. 

A  termor  of  years  in  premises  belonging  to  B., 
mortgaged  to  G.  by  way  of  secuiity  for  debt, 
the  furniture  on  the  premises  with  jul  the  free- 
hold hereditaments,  goods,  and  personal  property, 
to  which  the  termor  was  or  might  be  entitled, 
except  any  leaseholds  or  any  portion  of  the 
term  or  terms  for  which  such  leaseholds  might 
be  holden,  which  C,  by  indorsement  on  the  d^, 
should  declare  not  to  be  therein  included.  The 
mortgagee  deed  was  dated  11th  March,  1869.  A 
quarter's  rent  on  the  premises  became  due  26th 
March.  C.  was  apprised  for  the  first  time  of  the 
lease  held  by  the  termor  on  the  8th  July,  and  at 
once  indorsed  the  deed  to  the  effect  that  the 
lease  was  not  included  in  it : — Held,  in  an  action 
for  rent  by  B.,  that  the  lease  passed  under 
personal  property ;  that,  moreover,  the  words  of 
the  exception  evidenced  such  intention;  that 
the  lease  at  once  on  execution  of  the  deed  vested 
in  C. ;  that  C.  could  not  by  the  indorsement 
divest  himself  of  it,  and  so  defeat  the  rid^ts  of 
B.,  a  stranger  to  the  deed.  Deberiham  v.  iHghy, 
28  L.  T.  170  ;  21  W.  R.  359. 

If  a  leasehold  interest  is  assigned  by  way  of 
mortgage,  the  assignee,  unless  uiere  is  a  special 
provision  to  the  contrary,  takes  the  interest  sub- 
ject to  all  the  covenants  and  obligations  of  the 
original  lessee.  Haig  v.  Homan,  4>Bligh  (K.S.)  380. 

B.  demised,  by  an  instrument'  not  under  seid, 
three  windows  in  a  factory  to  the  plaintiff,  and 
stipulated  to  supply  steam  power.  B.  at  the 
time  of  the  demise  was  mortgagor  in  possession. 
His  mortgagees  sold  to  the  defendant,  who  did 
not  accept  rent  from  the  plaintiff,  but  continued 
to  supply  steam  power.  Subsequently  a  dispute 
arose  as  to  the  terms  u]x>n  which  the  plaintiff 
should  continue  tenant  of  the  defendant,  who 
thereapon  cut  off  the  steam  power.  The  plain- 
tiff having  sued  the  defendant  for  cutting  off  the 
steam  power  : — Held,  that  no  action  would  lie 
against  him.    Ih, 

A.  having  taken  a  lease  of  a  brewhoase,  and 
covenanted  to  repair,  assigns  it  by  way  of  mort- 
gage to  B. ;  the  premises  being  out  of  repair, 
the  lessor  brings  his  biU  against  B.,  to  compel 
him  to  perform  the  covenant ;  B.  having  never 
been  in  possession,  the  court  will  not  decree  him 
to  perform  t^e  covenant  in  specie,  but  left  the 
plaintiff  to  recover  at  law  as  he  could.  Sparkes 
V.  Smith,  2  Vem.  275. 

Lease  for  years,  subject  to  a  ground  rent,  is 
assigned  over  by  way  of  mortgage  to  J.  for 
lOOr.  The  mortgagee  never  entered,  and  lost 
the  1002.  mortgage  money,  and  is  sued  by  the 
lessor  for  the  ground  rent.  No  relief,  it  being 
his  own  fault  to  take  the  mortgage  by  way  of 
assignment,  and  not  hj_  way  of  under-lease. 
PUhington  v.  Shaller,  2  Vem.  374. 

If  the  mortgagee  enters  into  possession,  he 
becomes  liable  to  all  covenants  that  run  with  the 
land,  for  he  takes  it  cum  onere  ;  and  enjoying 
the  profits  he  must  submit  to  the  losses.  Tra- 
heme  v.  Sadleir,  5  Bro.  P.  0.  179. 

Mortgagee  of  a  building  lease,  when  the 
lessee  died  insolvent,  was  decreed  to  build  on 
the  ground  and  not  to  quit  the  lease,  though 
content  to  lose  his  money.    A7ion.,  2  Freem.  253. 

Property  described  as  "  aU  that  piece  of  land, 
&c.,  with  the  messuages  and  buildings  thereon 
erected,"  was  demised  to  Z.,  who  covenanted  to 
keep  the  messuages,  Jcc.  in  repair.  The  lease 
contained  a  clause  of  forfeiture  on  breach  of  the 
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covenant.  Z.  mortgaged  this  and  other  property, 
by  way  of  under-lease,  to  B.  The  mortgage 
deed  contained  a  power  of  sale,  and  powers 
enabling  B.  to  expend  all  moneys  to  be  received 
by  him  under  the  deed  in  repairs,  and  a  covenant 
by  Z.  to  indemnify  B.  against  the  covenants  in 
the  lease  until  possession  taken  by  him.  At  the 
date  of  the  mortgage  the  buildings  on  the 
demised  land  consisted  of  carcases  of  houses 
only.  B.  entered  into  possession  of  the  property 
comprised  in  the  lease,  but  neither  sold  nor 
completed  the  houses,  which  were  taken  by  the 
original  lessor  under  the  clause  of  forfeiture. 
On  exception  to  the  master's  report: — Held, 
that  in  taking  the  accounts  B.  was  liable  to  Z., 
and  ought  to  be  charged  a  sum  of  money  in 
respect  of  the  forfeiture  of  the  lease  through  his 
default.  Perry  v.  Walker,  24  L.  J.,  Ch.  319 ;  1 
Jur.  (N.8.)  746  ;  3  Eq.  B.  721 ;  3  W.  R.  314. 

V.  Equitable  Mortgagee. 

A  deposit  of  a  lease  by  way  of  equitable 
mortgage  does  not  render  the  depositary  liable 
for  the  rent  and  covenants.  Mooree  v.  Cheat, 
8  Sim.  508  ;  8  L.  J.,  Ch.  128  ;  3  Jur.  220.  And 
see  Lueae  v.  Omerford,  1  Yes.  J.  235;  3 
Bro.  C.  G.  166 ;  restated,  8  Sim.  499 ;  8  L.  J.,  Ch. 
131. 

An  equitable  mortgagee  by  deposit  of  a  lease 
is  not  liable  to  the  lessor  upon  the  covenants, 
there  being  no  privity  between  him  and  the 
lessor  until  he  has  made  himself  legal  assignee. 
Moore  v.  Oreg,  2  Ph.  717  ;  18  L.  J.,  Ch.  15  ;  12 
Jur.  952.    Affirming,  2  De  G.  &  Sm.  304. 

A  lessee  of  a  factory  deposited  the  lease,  by 
way  of  equitable  mortgage,  and  upon  the  land- 
lord distraining  for  rent  in  anear,  the  depositee 
of  the  lease  paid  the  rent  in  arrear  to  the  luid- 
lord,  entered  into  possession  of  the  factory,  sold 
some  of  the  machineiy,  including  some  fixed  to 
the  freehold,  and  otherwise  acted  as  the  owner 
of  the  lease,  and  was  accepted  by  the  landlord 
as  such  owner  : — ^Held,  that  the  limdlord  had  no 
equity  to  compel  the  depositee  of  the  lease  to 
take  a  legal  assignment  of  the  lease.  8.  C.,  2 
De  G.  &  Sm.  334. 

Where  equitable  mortgagee  of  leasehold  pro- 
perty applied  for  sale,  the  court  refused  to  order 
him  to  indemnify  the  assignees  in  bankruptcy 
against  any  breach  of  covenants  in  the  lease  ; 
but  gave  assignees  time  to  reject  or  accept  the 
lease.  Fleteker,  Ex  parte.  Colling,  In  re,  1 
Deac  3c  C.  318  ;  1  L.  X,  Bk.  44. 

The  depositary  of  a  lease  for  securing  a  debt 
is  liable  to  the  rents  and  covenants,  although 
he  has  not  taken  possession  of  the  premises. 
Flight  V.  Bentley,  7  Sim.  149  ;  4  L.  J.,  Ch.  262. 

An  equitable  mortgagee  of  leasehold  property 
must  satisfy  a  distress  for  rent  out  of  the  pro- 
ceeds of  the  sale,  and  can  only  prove  for  the 
deficiency,  although  occasioned  by  the  payment 
of  the  rent     Coe&,  Eco  parte,  3  Deac.  St  C.  8. 

An  equitable  mortgagee  of  a  lease  in  possession 
is  liable  to  the  payment  of  rent,  and  per- 
formance of  the  covenants  reserved  by  and 
contained  in  the  lease.  Malone  v.  Geraghty,  2 
Con.  &  L.  240  ;  8  Dr.  3c  War.  239  ;  6  Ir.  £q.  B. 
549. 

e.  Siffhta  under. 

Of  Lsfsee — In  Sespeet  of  Salvage  Payment] 
— ^A.,  being  lessee  of  certain  lands  under  a  lease, 
containing   the  ordinary  covenant  by  him  ^ 
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lessee  for  payment  of  the  rent,  which  was  payable 
weddy,  and  a  condition  of  re-entry  in  case  of 
nonpayment,  assigned  his  interest  under  the 
lease  to  B.,  who  covenanted  with  A.  to  pay  the 
rent,  and  to  keep  him  indemnified  agamst  it. 
B.  mortgaged  the  premises  comprised  in  the 
lease  to  C,  by  way  of  sub-demise.  An  arrear  of 
rent  becoming  due,  the  lessor  compelled  A.,  under 
his  covenant  in  the  lease,  to  pay  the  amount  in 
arrear.  In  an  action  against  B.  and  the  mort- 
gagee, A.  sought  for  a  declaration  that  the  sum 
so  paid  by  him  for  rent  was  a  salvage  payment, 
ana  was  charged  on  the  premises  in  priority  to 
the  mortgage  to  C. : — Held,  that  A.  had  no 
interest  in  the  premises  authorising  him  to  make 
a  salvage  payment,  and  he  had  therefore  no  lien 
on  the  premises  for  the  rent  so  paid  by  him,  and 
that  his  only  remedy  was  a  personal  one  against 
B.     CrZoughlin  v.  Vwyer,  18  L.  B.,  Ir.  75. 

To  enforce  Collateral  Parol  Oontraet.] — 


A  plaint  in  the  county  court  stated  that  the 
plamtifE  assigned  to  the  defendant  the  agreement 
for  a  lease  of  certain  premises,  but  it  was  alleged 
that  there  was  a  parol  agreement  that  part  of  the 
premises  was  to  be  held  by  the  defendant  in 
trust  for  the  plaintiff.  Evidence  was  given  on 
both  sides,  but  the  judge,  being  of  opinion  that 
actual  fraud  had  not  been  proved  against  the 
defendant,  and  there  being  no  resulting  trust  in 
the  assignment,  decided  that  the  Statute  of 
Frauds  was  applicable,  and  dismissed  the  plaint, 
without  coming  to  any  distinct  decision  upon  the 
evidence : — Held,  that  the  judge  ought  to  have 
decided  that  the  Statute  of  Frauds  had  no  appli- 
cation ;  and  the  court,  upon  a  consideration  of 
the  evidence,  decided  mat  the  plaintiff  was 
entitled  to  relief,  and  reversed  the  decree.  Booth 
V.  Turle,  L.  R.  16  Eq.  182  ;  21  W.  B.  721. 


On  CoTonantnot  to  oarry  on  a  Fartioular 


Trade.] — ^A  restrictive  covenant  in  an  assignment 
of  a  lease  may  be  enforced  by  the  covenantee 
against  persons  with  constructive  notice,  though 
he  has  no  reversion.  ClemenU  v.  WeUei,  36 
L.  J.,  Ch.  265  ;  L.  B.  1  Eq.  200 ;  11  Jnr.  (N.S.) 
«91  ;  13  L.  T.  548  ;  14  W.  B.  187. 

C,  being  lessee  of  a  house,  assigned  the  lease 
to  W.,  by  a  deed  by  which  he  covenanted  that 
he,  his  executors,  administrators  or  assigns,  or 
under-tenants,  would  not  use  the  premises  as  a 
hairdresser's  shop.  He  afterwards  under-leased 
the  house,  and  assigned  his  reversion.  The 
defendant,  having  constructive  notice  of  the 
covenant,  purchased  the  under-lease,  and,  with 
the  licence  of  the  reversioner,  began  to  use  the 
house  as  a  hairdresser's  shop  : — ^Held,  that  0.  was 
entitled  to  an  injunction  to  restrain  him  from  so 
doing.    lb. 

Of  Asiignee — ^To  Indemnity  from  Aiiignor — 
Dilapidations.  1— On  the  dissolution  of  a  partner- 
ship between  H.  and  B.,  H.  assigned  to  B.  all  his 
interest  in  two  houses  belonging  to  the  partner- 
fihip,  held  under  sub-leases  from  C.  and  D.,  and 
B.  covenanted  to  p^  the  rents  and  observe  the 
covenants  and  keep  H.  indemnified  against  them. 
B.*s  executors  sold  the  house  to  B.,  and  B.  to  a 
company  which  went  into  liquidation.  The 
landlords  C.  and  D.  thereupon  sued  H.  for  the 
rent,  and  he  paid  it  for  the  whole  of  the  year 
1 882.  D.  also  made  a  large  demand  against  H. 
for  breaches  of  covenants  to  repair,  but  H.  made 
DO  payment.  On  the  15th  of  March,  1883,  D. 
assigned  his  reversion  to  H.,  and  in  May,  1883, 


H.  acquired  C.'s  reversion.  In  June,  1883,  H. 
bought  the  leasehold  interest  in  both  houses  from 
the  liquidators  of  the  company,  and  covenanted 
thenceforth  to  pay  the  rent  and  observe  the 
covenants.  H.  sought  to  prove  against  the 
estate  of  B.  for  the  sums  paid  for  rent,  for  the 
rent  payable  at  Lady  Day,  1883,  on  D.*8  house, 
and  for  the  amount  of  the  dilapidations  in  that 
house : — Held,  that  the  right  of  H.,  under  B.*s 
covenant  of  indemnity,  to  prove  for  the  rents 
which  he  had  paid,  was  not  taken  away  by  his 
covenant  in  the  assignment  by  the  liquidators, 
which  could  not  be  extended  to  rents  already  due 
and  paid.  Further,  this  right  was  not  defeated  on 
the  ground  that  t^e  right  of  B.*s  representatives, 
if  they  paid  rent,  to  recover  it  from  the  owner  of 
the  lease  for  the  time  being,  was  interfered  with 
by  the  assignment  from  the  liquidators  to  H.,  for 
that  this  assignment  could  not  take  away  any 
right  of  action  which  B.'s  executors  might  have 
against  the  persons  entitled  to  the  houses  at  the 
end  of  1882,  and  that  an  assignor  who  pays  rent 
has  no  lien  on  the  term,  and  so  cannot  be  preju- 
diced by  its  subsequent  assignment.  Neither 
was  the  right  defeated  on  the  ground  that  H.  on 
paying  the  rent  became  entided  to  a  right  of 
distress  from  the  reversioners,  which  he  had 
destroyed  by  taking  an  assignment  of  the  leases, 
and  had  therefore  discharged  the  estate  of  B.  by 
releasing  a  remedy  to  the  benefit  of  which  B.  as 
a  surety  was  entitled,  for  that  a  right  of  distress 
is  not  a  security  or  remedy  to  the  benefit  of 
which  a  surety  paying  rent  is  entitled  under  the 
Mercantile  Law  Amendment  Act  (19  ic  20  Vict, 
c.  97),  8.  5  :  —  Held,  therefore,  that  H.  was 
entitled  to  prove  against  B.'s  estate  for  the  rent 
paid  in  1882  on  both  houses,  and  that  he  was 
entitled  to  prove  for  the  Lady  Day  rent  on  D/s 
house  'f  but  that  H.  was  not  entitled  to  prove  for 
the  amount  of  dilapidations,  for  that  he  had  sus- 
tained no  damage  by  reason  of  them,  inasmuch 
as  he  bought  the  leases  from  the  liquidators  at  a 
less  price  in  consequence  of  the  breaches  of  the 
covenant  to  repiUr ;  nor  for  the  Lady  Day  rent 
of  C.'s  house.  J2««m2Z,  In  r«,  RttueU  v.  Skool^ 
hred,  29  Ch.  D.  254 ;  53  L.  T.  365— C.  A. 

On  OoTonant  fbr  Quiet  Xqjoymont.] — ^An 

action  on  a  covenant  for  quiet  enjoyment  may  be 
maintained  by  the  assignee  of  an  assignee  of  a 
lessee  of  a  term  of  years,  entered  into  by  the 
lessee  with  the  first  assignee  and  his  assigns,  upon, 
the  assignment  of  the  term  to  him.  LeioU  v. 
Campbe%%T9!(mt,  715  ;  21  B.  B.  516. 


On  OoTonmnt  not  Bnnning  witk  tko  Land.] 


— ^When  in  a  lease,  the  lessee  having  covenanted 
to  use  the  demised  premises  as  a  public-house, 
the  lessor  covenants  not  to  build  or  keep  any 
house  for  the  sale  of  spirits  or  beer  within  half  a 
mile  of  the  demised  premises,  the  lessor's  covenant 
does  not  run  with  tne  land  so  as  to  enable  the 
assignee  of  the  lease  to  sue  him  upon  it.  Thomas 
V.  Hayward,  38  L.  J.,  Ex.  175  ;  L.  B.  4  Ex.  311 ; 
20  L.  T.  814. 


On  Covenant  to  Beptir.] — See  post,  M.  8. 


In  xyeotment   for   Alleged   Broaoh  of 

Covenant.] — The  lessor  covenanted,  at  any  time, 
upon  request  of  the  lessee,  to  cause  any  quantity 
of  square  oak  wood  to  be  set  out  within  some 
part  of  the  lands,  that  should  be  wanted  for  the 
benefit  of  the  lessee,  and  to  be  used  in  the 
buildings  intended  to  be  made  on  the  demised 
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prcmiaes.  And  the  leflsee  covenanted  to  pay 
and  allow  to  the  lessor  interest  for  the  total 
amount  or  yalne  thereof,  after  the  rate  of  il.  for 
the  yalne  of  every  100/.,  and  so  in  proportion  for 
a  greater  or  less  quantity.  On  a  bill  by  the 
assignees  of  the  lease,  for  an  acoonnt  d  what 
was  doe  to  the  def^dant  in  respect  of  the 
breach  of  that  covenant,  and  for  an  injunction 
to  restrain  proceedings  in  ejectment  for  the 
recovery  of  the  premises,  on  the  ground  of  a 
breach  of  covenant,  a  general  demurrer  for  want 
of  equity  was  over-ruled.  Pgarson  v.  JEtbghtan, 
3  Y.  &  J.  413. 

f  •  Proof  of  AMlgnmmt. 

The  plaintiJEs  declared  upon  an  indenture 
made  by  H.  to  S.  of  premises,  to  hold  from  Mid- 
summer, 1786,  for  ninety-nine  years,  deducing 
their  title  to  the  reversion  from  the  lessor  by 
various  mesne  assignments,  and  alleging  that 
"  all  the  estate  of  8.,  of  and  in  a  great  part  of 
the  premises,  with  the  appurtenances,  by  asssign- 
ment,  came  to  and  vested  in  the  defendimt, 
whereupon  and  whereby  the  defendant  became 
and  was  possessed  of  that  part  of  the  premises, 
and  continued  so  possessed  untQ  the  commence- 
ment of  the  suit : "  and  assigned  breaches  of 
covenant.  The  defendant  traversed  "that  all 
the  estate  of  S.  of  and  in  that  part  of  the  pre- 
mises, by  assignment,  came  to  and  vested  in  ner, 
as  alleged,"  upon  which  issue  was  joined : — 
Held,  that  the  affirmative  of  this  issue  was  sus- 
tained by  proof  that  the  defendant  was  the 
executrix  of  an  assignee,  though  she  had  never 
entered  or  taken  the  profits.  WoUagton  v.  Hake- 
will,  3  Scott  (N.B.)  593 ;  3  Man.  &  a.  297 ;  10 
L.  J.,  C.  P.  303. 

Yariaaot  in  Pleading  and  Preol] — In  an 
action  for  rent  on  a  letue,  by  the  lessor  against 
the  assignee  of  the  lessee,  the  declaration  stated 
that  aU  the  estate  of  the  lessee  came  to  and 
vested  in  the  defendant,  which  allegation  the 
defendant  traversed.  The  defendant  was  assignee 
of  only  a  part  of  the  demised  premises : — Held, 
that  tiiere  was  a  fatal  variance,  and  that  the 
issue  must  be  found  for  the  defendant.  Owrtit 
V.  8p\Uy,  1  Scott,  737 ;  1  Bing.  (N.C.)  756 ;  1 
Hoc^  153  ;  4  L.  J.,  C.  P.  236. 

2.  Of  Rkybbsiok. 

ITatnre  of  Sstate— reTersion  by  Sstoppel.]— 
The  assignees  of  a  lessor  in  a  lease  by  deed,  who 
have  no  estate  in  the  land,  have  a  reversion  by 
estoppel  as  against  the  lessee,  and  may  sue  him 
on  the  covenants  accordingly  ;  and  this  applies 
to  the  case  where  a  mortgagor  makes  a  lease  by 
deed,  and  assigns  his  equity  of  redemption  with 
words  that  would  pass  a  legal  reversion  in  fee. 
CuthberUon  v.  Irvitig,  4  H.  &  N.  742  ;  2S  L.  J., 
Ex.  306  ;  6  Jur.  (N.S.)  740.  Affirmed,  6  H.  3c  N. 
135  ;  29  L.  J.,  Ex.  485  ;  6  Jur.  (K.S.)  1211  ;  3 
L.  T.  335— Ex.  Ch. 

It  makes  no  difference  in  this  respect  that  the 
estates  both  of  the  mortgagor  and  mortgagee  are 
equitable  estates.    Ih. 

Lease  subject  to  Bub-lease  for  Longer 


Term.] — By  an  indenture  dated  the  Ist  of 
February,  1893,  B.  demised  to  W.  certain  pre- 
mises for  a  term  of  twenty-one  years.  On  Feb- 
ruaiy  15, 1893,  W.  demised  the  premises  to  the 
defendant  for  a  term  of  forty  yeais,  less  three 


days.  On  January  16,  1894,  W.  assigned  to  the 
plaintiff  the  premises  to  hold  for  the  residue  of 
the  term  of  twenty-one  years,  subject  to  the 
underlease  of  February  15,  1893,  by  W.  to  the 
defendant.  In  an  action  brought  by  the  plaintiff 
against  the  defendant  to  recover  rent  due  at  Lady 
Day,  1894,  the  plaintiff  was  non-suited  : — Held, 
that  the  nonsuit  was  right.  Aaanming  that  W. 
had  a  reversion  by  estoppel,  subject  to  the  lease 
of  forty  years,  less  three  days,  that  reversion  was 
not  assigned  to  the  plaintiff  by  the  deed  of 
January  16, 1894,  because  that  deed  only  assigned 
to  the  plaintiff  W.'s  interest  in  the  lease  of 
February  1, 1894.  NorrU  v.  Craig,  64  L.  J.,  Q.  B. 
432  ;  43  W.  R.  480  ;  69  J.  P.  264. 

A  termor  of  mines  granted  a  lease  at  a  rent  for 
a  longer  term  than  his  term.  During  the  con- 
tinuance of  the  original  term,  he  assigned  by 
deed  the  rent  and  his  estate  in  the  premises : — 
Held,  that  his  assignee  could  maintain  an  action 
for  rent  in  anear,  after  the  assignment  and 
during  the  continuance  of  tiie  original  term. 
WUliami  v.  Hayward,  1  El.  &  EL  1040 ;  28 
L.  J.,  Q.  B.  374  ;  6  Jur.  (K.8.)  1417  ;  7  W.  R.  663. 

What  amounts  to.]  ^  Quasre,  whether  the 
assignment  of  rent  by  a  reversioner  in  a  lease 
carries  the  reversion.  Daylor  v.  Martiniale,  I 
Y.  &  ColL  0.  0.  668. 

By  Deed.] — A  reversion  of  a  tenancy  frovk 
year  to  year  cannot  pass  without  deed.  Brawley 
V.  Wade,  M'CleL  664. 

Assignee,  who  is.]— A  grantee  of  part  of  the 
grantor's  reversionary  interest  in  the  whole  of 
the  property  in  which  a  particular  estate,  as  a 
term  of  years,  has  been  created,  is  an  assignee  of 
the  reversion  within  32  Hen.  8,  c  3ft  ;  but  the 
grantee  of  the  whole  reversionary  interest  in  part 
of  the  property  is  not  such  an  assignee.  Wright 
V.  Burroughee,  3  C.  B.  685  ;  4  D.  &  L.  438  ;  !& 
L.  J.,  C.  P.  6  ;  12  Jur.  968. 

The  surrenderee  of  a  copyhold  is  an  assignee 
of  a  reversion,  within  the  statute  of  32  Hen.  8, 
c.  34,  and  may  maintain  an  action  of  covenant 
upon  a  lease  made  by  his  surrenderor,  and  the 
defendant  in  such  action  cannot  protect  himself 
by  alleging  the  invalidity  of  the  base.  Whittfknf 
V.  Ptacoek,  3  Myl.  &  K.  325. 

Parties  acquiring  under  the  Enfranchisement 
Acts  copyhold  lands  under  lease  shall  be  deemed 
to  have  acquired  the  reversion  thereon  and  be- 
entitled  to  distrain  and  sue  upon  the  covenants. 
iSs0  6  3c  7  Vict.  c.  23,  ss.  9  and  10.  Sandere  v. 
Beneon,  4  Beav.  350. 

Bights  of  Assignee  —  On   Boa-payment    of 

Bent.]  —  The  assignee  of  a  reversion  is  not 
entitled  under  32  Hen.  8,  c.  34,  to  arrears  of  rent 
which  became  due  prior  to  the  assignment. 
FligU  V.  Bentley,  7  8im.  149  ;  4  L.  J.,  Ch.  262. 

After  a  purchase,  the  tenant  holds  of  the  pur- 
chaser on  the  same  terms  as  he  previously  held  of 
the  vendor,  and  the  holding  continues  until  the 
tenancy  has  been  regularly  determined,  either  by 
the  landlord  or  tenant.  Greenwood  v.  Bairetaw,. 
5  L.  J.,  Ch.  179. 

A  mortgagor  in  possession  let  the  mortgaged 
property  without  the  concurrence  of  the  mort- 
gagees. The  lease  was  one  authorised  by  s.  18  of 
the  Conveyancing  Act,  1881.  The  lessee  then 
advanced  certain  moneys  to  the  mortgagor  upon 
the  terms  that  the  lessee  should  retain  the  rent  as 
it  became  due  until  the  moneys  were  repaid. 
Subsequently  the  mortgagees  gave  notice  to  the. 
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lessee  informing  him   of    the   mortgage,    and 
requiring  him  to  pay  them  the  rent  thereafter  to 
become  dne,  and  not  to  pay  it  to  the  mortgagor. 
The  lessee  having  refused  to  comply  with  the 
notice,  the  mortgagees  brought  an  action   to 
recover  possession  under  a  condition  of  re-entry 
upon   nonpayment    of   rent   contained  in  the 
lease: — Held,  that,  by  the  combined  effect  of 
88. 10  and  18  of  the  Conveyancing  Act,  1881,  the 
mortgagees,  after  giving  the  above  notice  to  the 
lessee,  were  entitled  as  reversioners  to  enforce 
the  covenants  and  provisions  in  the  lease,  and 
were  therefore  entitled  to  recover  possession  of 
the  property  under  the  condition  of  re-entry ; 
and,  further,  that  the  agreement  between  the 
mortgagor  and  lessee  as  to  the  retention  of  the 
rent  was   not    binding  upon  the   mortgagees. 
Municipal  PernuifieHt Building  SocietVY.  Smithy 
68  L.  J.,  Q.  B.  61  ;  22  Q.  B.  D.  70  ;  37  W.  R.  42. 
In  July,  1864,  L.  demised  premises  to  the 
defendant  for  five  years  at  a  rent  of  552.  per 
annum,  payable  quarterly.    Immediately  after 
the  grant  of  the  lease  the  defendant  advanced 
to  L.  1702.  on  account  of  rent ;  and  in  September, 
1865,  L.  mortgaged  the  premises  to  the  plaintiff. 
In  May,  1866,  B.,  who  claimed  under  a  prior 
mortgage  from  L.,  dated  in  September,  1858, 
through  C,  his  attorney,  commenced  an  ejectment 
iigainst  ^e  defendant  to  recover  possession  of 
the  premises,  but  did  not  proceed  with  it ;  and 
on  the  1st  November,  1866,  the  plaintiff's  attorney 
wrote  to  the  defendant :  '*  Mr.  C.  has  written  to 
say  his  clients  are  no  longer  entitled  to  receive 
your  rent.    I  therefore  request  that  you  wiU  have 
the  kindness  to  pay  the  same  here  by  Monday 
next "  : — Held,  that  the  pre-payment  of  rent  was 
210  bar  to  his  claim  to  the  rent  accruing  after  the 
defendant    bad  notice  that  the    plaintiff   was 
;grantee  of  the  reversion ;  and  that  the  letter, 
coupled  with  the  circumstances  known  to  the 
•defendant,  that  he  was  raising  money  by  mort- 
igaging  his  reversion,  and  that  the  plaintiff*s  claim 
ior  rent  could  hardly  be  founded  upon  any  other 
alleged  right  than  one  resulting  from  a  grant  of 
the  reversion,  would  warrant  a  jury  in  inferring 
that  the  defendant  had  notice  that  the  plaintiff 
was  such  grantee.     Cook  v.  (xuerray  41  L.  J., 
C.  P.  89  ;  L.  R.  7  C.  P.  132  ;  26  L.  T.  97 ;  20 
W.  R.  367. 

See  also  NarrU  v.  Craig,  and  Williams  v. 
Haywardf  supra ;  Alleook  v.  Moorhoute,  ante, 
.coL  1068  ;  arid  oases  ante,  H.  2,  cols.  912  et  seq. 

On  Breaeh  of  Covenant.]  —  Tenants  in 

•common,  assignees  of  the  reversion  of  a  lease, 
may  join  in  suing  on  covenants  therein. 
Woniersley  v.  Dally,  26  L.  J.,  Ex.  219. 

C.  granted  and  demised  the  exclusive  right  and 
Uicence  to  take  and  kill  game  on  land,  with  the 
use  of  a  cottage  to  the  defendant  for  a  term ; 
and  the  d^endant  covenanted  to  leave  the  land 
jdX  the  end  of  the  term  as  well  stocked  with  game 
jas  at  the  time  of  the  demise.  C.  assigned  his 
revei'sion  in  the  land  and  hereditaments  to  the 
plaintiffs,  and  they  brought  an  action,  at  the 
end  of  the  term,  against  the  defendant  for  a 
breach  of  his  covenant :  Held,  that  the  demise 
was  not  a  mere  licence,  but  the  grant  of  anincor- 
j^oreal  hereditament ;  that  the  covenant  touched 
the  hereditament  demised,  and  by  virtue  of  32 
Hen.  8,  c.  34,  the  assignees  of  the  reversion  could 
:sue  upon  it.  Ilooper  v.  Clark,  8  B.  &  S.  150  ; 
36  L.  J.,  Q.  B.  79  ;  L.  R.  2  Q.  B.  200  ;  16  L.  T. 
J52;   15W.  R.  347. 

After  twenty  years'  use  of  premises,  converted 


into  a  shop,  without  licence,  contrary  to  a 
covenant  in  a  lease,  an  assignee  of  the  reversion 
cannot  take  advantage  of  a  condition  of  re-entry 
for  such  use,  subsequent  to  the  assignment. 
Oihson  V.  Doey,  2  H.  «c  K.  615  ;  27  L.  J.,  Ex.  37 ; 
6  W.  R.  107. 

Whether  the  benefit  of  such  a  condition  runs 
with  the  land,  and  can  be  taken  advantage  of  by 
the  assignees  of  a  reversioner,  depends  on  the 
nature  and  character  of  the  covenant,  and 
whether  it  affects  the  use  and  enjoyment  of  the 
premises,  and  not  whether  it  has,  in  foct,  dete- 
riorated the  value.    Ih, 

An  assignment  by  the  lessor  of  the  reversion 
in  one  of  two  farms,  comprised  in  the  same  lease, 
to  the  lessee  himself,  does  not  destroy  the  lessor's 
right  of  re-entry  over  the  other  farm.  Hyde  v. 
WarddTi,  47  L.  J.,  Ex.  121 ;  3  Ex.  D.  72  ;  37  L.  T. 
667  ;  26  W.  R.  201— C.  A. 

Building  lease  from  A.  to  B. ;  B.  underlet  to 
C. ;  C.  was  to  build  houses  ;  but  by  his  inability 
to  do  so,  his  lease  became  forfeited  to  B.,  and  B.'s 
lease  also  became  forfeited  to  A.  B.  assigned  all 
his  interest  to  D.,  who  applied  to  A.  for  an  exten- 
sion of  time  to  complete  the  original  contract, 
which  was  granted.  HUlier  v.  ParUinson,  9  L.  J. 
(O.B.)  Ch.  166. 

D.  brought  an  ejectment  against  C.  for  his 
breach  of  covenant,  and  recovered  a  verdict. 
Ih, 

Motion  for  an  injunction  to  stay  execution  of 
the  writ  of  possession  refused.    lb. 

The  right  of  entry  for  a  breach  of  covenant 
does  not  pass  to  the  assignee  of  the  lessor  when 
such  breach  is  committed  during  the  continuanoe 
of  the  lessor's  estate.  Whero  B.,  the  lessee,  cove- 
nanted to  insuro  in  such  office  as  H.,  the  lessor 
should  appoint  in  the  joint  names  of  H.  and  hia 
assigns  and  B.  and  his  assigns,  and  before  assign- 
ment H.  indicated  the  office  to  B.,  but  B.  did 
not  insure  and  H.  afterwards  assigned  to  G. 
without  notice  to  B. : — Held,  that  C,  who  after 
the  assignment,  the  premises  still  remaining 
uninsured,  did  not  before  action  brought  api>oint 
any  office  in  which  B.  should  insure  in  their 
joint  names,  could  not  maintain  an  action  against 
B.  for  forfeiture  for  a  breach  of  covenant  accruing 
since  the  assignment  to  0.  Crane  v.  Batten,  2 
W.  R.  550. 

As  to  Covenants  to  Repair,  see  post,  M.  3,  a. 
ix.,  cols.  1117—1119. 

Liabilitiea  of  Assignee.]— The  principle,  that 
the  assignee  of  a  reversion  is  not  bound  by  the 
terms  in  a  lease  not  under  seal,  applies  where  the 
demise  is  of  three  windows  in  a  &ctory,  with 
the  stipulation  that  the  lessor  shall  provide  steam 
power.  Smith  v.  EgginUm,  43  L.  J.,  C.  P.  140 ; 
L.  R.  9  C.  P.  146  ;  30  L.  T.  521. 

The  question,  whether  the  assignee  of  a  rever- 
sion has  adopted  the  terms  of  the  demise  entered 
into  by  his  assignor,  is  one  of  fact,  and  is  to  be  ' 
disposed  of  by  the  jury.    Ih. 

Tenants  in  common,  assignees  of  the  reversion 
of  a  lease,  may  be  jointly  sued,  on  covenants 
therein.  WomersUy  v.  Bally,  26  L.  J.,  Ex. 
219. 

Bighta  of  Assignor.] — ^Where  a  reversioner 
conveys  his  legal  title,  he  cannot  maintain  an 
ejectment  for  nonpayment  of  rent  for  arrears 
due  in  his  own  time,  but  there  being  some  doubts 
when  the  deed  conveying  the  reversion  was 
delivered,  an  inquiry  to  ascertain  the  fact  was 
directed.   Blennerhassett  v.  Bay,  2  Ball  &  B.  104 


1086 


LANDLORD  AND  TETii JlST— Attornment. 


1086 


L.  ATTORNMENT. 

Wliat  amonnta  to.l — Where  lent  is  paid  by 
saooeeding  tenants,  after  an  adverse  possession 
of  twenty-three  years,  it  does  not  amount  to  an 
attornment,  unlesB  the  consent,  or  at  least  the 
knowledge,  of  the  landlord  can  be  shown.  Mere' 
dith  y.  Gilpin,  6  Price,  146. 

Pending  a  demise  by  deed  from  A.  to  B.,  a 
soqnestration  issued  out  of  chancery  against  A. ; 
B.  signed  an  unstamped  paper,  purporting  that 
he  attorned,  and  beoime  tenant  to  the  seques- 
trators, to  hold  on  such  terms  as  might  be  after- 
wards agreed  on  : — Held,  first,  that  the  seques- 
trators oould  not  maintain  use  and  occupation 
against  B.,  because  an  attornment  infers  a  con- 
tinuance of  a  subsisting  tenancy,  which  here 
would  be  created  anew  by  the  deed ;  secondly, 
that  the  sequestrators  could  take  no  estate,  and 
consequently  they  had  no  estate  to  which  an 
attornment  would  apply ;  thirdly,  that  the 
instrument,  if  it  had  any  operation,  would  operate 
as  a  new  demise,  and  oould  not  be  read  without 
a  stamp.  Comuh  y.  Searell,  1  M.  &  By.  703 ;  8 
B.  &  C.  471 ;  6  L.  J.  (OjB.)  E.  B.  255. 

An  attornment  where  a  tenant  merely  puts  one 
person  in  the  place  of  another  as  his  landlord, 
out  continues  to  hold  under  the  same  terms  and 
conditions  as  before,  is  a  mere  acknowledgment 
that  the  person  making  it  is  tenant,  and  it  requires 
no  stamp.  Ihe  d.  Lineeyy.  JBdtoarde,  5  A  3c  B. 
95 ;  6  N.  &  M.  638  ;  2  H.  3c  W.  189 ;  5  L.  J., 
K.  B.  238.  8.  P.,  Doe  d.  Wri4fht  y.  Smith,  3  N.  3c  P. 
335;  8A.3cE.255;  7  L.  J.,  Q.  B.  158  ;  2Jur.854. 

A  lessee,  desiring  to  secure  his  premises  for 
himself  at  the  end  of  his  lease,  and  being  a  bank- 
rupt without  a  certificate,  procured  a  friend  to 
take  the  conveyance  as  trustee  for  him.  This 
eonyeyance  shewed  the  legal  estate  to  be  out- 
standing in  a  person  who  could  not  be  found. 
The  lessee  continued  to  occupy.  The  creditors' 
assignees,  becoming  aware  of  the  circumstances, 
induced  the  trustee  to  convey  his  interest  to 
them,  and  forced  the  lessee  to  attorn  to  them,  and 
brought  ejectment: — Held,  that  the  assignees 
had  a  sufficient  title.  Cooper  v.  Lands,  14  L.  T. 
287  ;  14  W.  B.  610. 

A.,  in  1861,  granted  an  under-lease  to  B.  for 
twenty-one  years  from  Michaelmas,  1861,  at  the 
yearly  rent  of  50Z.  In  1864  he  granted  an  under- 
lease of  the  same  premises  to  G.  for  twenty-one 
years  from  Michaelmas,  1863,  at  the  same  rent 
B.  never  attorned  to  C. : — ^Held,  inasmuch  as 
there  was  no  attonmient,  that  the  demise  to  C. 
did  not  pass  the  reversion  to  him,  but  only  an 
interesse  termini,  and  that,  in  order  to  estamish 
C.*s  under-lease,  a  surrender  by  B.  to  A.,  and  not 
to  C,  was  the  effectual  and  proper  course. 
Mtoards  v.  Wufkwar,  L.  B.  1  Eq.  403. 

Paymantsby  Aiaignse.] — When  aleasehas 

been  assigned  in  consideration  of  certain  quar- 
terly payments  during  the  remainder  of  the  term, 
the  assignee  by  making  one  such  payment  does 
not  attorn  to  the  assignor  so  as  to  give  him  a 
right  of  distress  for  sums  subsequently  becoming 
due.    Hiaxeldine  v.  Seaton,  1  Cab.  3c  E.  40. 

Unnaeassaiy— 4  Ann.  e.  16,  s.  9.]— A  demise 
by  way  of  grant  for  a  term  of  years  to  commence 
immediately,  made  by  a  person  entitled  to  an 
estate  in  tail  in  remainder,  expectant  upon  the 
determination  of  a  life  estate  during  the  lifetime 
of  the  tenant  for  life,  operates  as  a  conveyance 
of  an  estate  for  years  carved  out  of  the  lemainda, 


and  vests  the  estate  immediately  in  the  grantee, 
without  entry,  by  virtue  of  4  Ann.  c  16,  s.  9, 
which  makes  such  a  conveyance  effectual  without 
any  actual  attornment  of  the  tenant  of  the  parti- 
cular estate  upon  which  the  remainder  is  expec- 
tant J)oe  d.  Agar  v.  JBroum^  2  EL  3c  Bl.  831 ; 
22  L.  J.,  Q.  B.  432. 

Beplevin.  Avowry,  that  Henry  8  was  seised 
in  fee  of  the  shop  in  which,  3cc.,  and,  by  letters- 
patent  enrolled,  granted  it  to  W.,  and  the  heirs 
male  of  his  body,  paying  annually  to  the  king  a 
certain  rent  at  Michaelmas.  It  then  deduced 
title  to  the  rent  to  Charles  2,  and  stated  that  he, 
by  letters-patent  enrolled,  after  referring  therein 
to  22  Car.  2,  c  6,  granted  the  rent  to  trustees 
mentioned  in  the  statute,  and  their  heirs,  upon 
trust,  for  Charles  2 ;  that  the  trustees,  by  inden- 
ture, for  consideration  therein  expressed,  con- 
veyed the  rent  to  the  dean  and  chapter  of  St 
Paul's,  whereupon  and  whereby  the  dean  and 
chapter  became  and  were  seised  as  of  fee  in  the 
rent,  and  they  and  their  successors  continued  to 
be  so  seised  until  and  at  Michaelmas,  1845  ;  an 
avowry  was  then  made  for  six  years'  arrears  of 
rent  due  to  the  defendants  at  the  time  when,  3tc : 
— Held,  that  an  express  averment  of  attornment 
by  the  terre-tenant,  upon  the  conveyance  of  the 
rent  by  the  trustees,  or  some  eauivalent  allegation, 
was  necessary,  because  it  could  not  be  pre8nme<i 
that  the  conveyance  was  made  after  4  Ann.  c.  16, 
s.  9 ;  and  that  the  avowment  that  the  rent  was 
duly  paid  for  a  certain  time,  and  that  it  was  due 
and  in  arrear  to  the  dean  and  chapter,  was  not 
an  equivalent  allegation,  because,  to  make  the 
payment  of  rent  an  attornment  in  law,  it  must  be 
made  to  the  grantee  of  the  rent,  and  an  attorn- 
ment must  be  in  the  life  of  the  grantee ;  and  that 
an  attornment  could  not  be  implied.  Vigers  v. 
8t,  PauTs  (Bean  and  Chapter),  14  Q.  B.  909  ;  19 
L.  J.,  Q.  B.  84  ;  14  Jur.  1017— Ex.  Ch. 

A.  granted  to  B.  a  leasehold  interest  in  premises 
for  a  term  of  thirty  years,  to  be  computed  from 
the  10th  of  March,  1839.  On  the  10th  Noyem- 
ber,  1846,  B.  demised  to  the  defenduit  the  same 
premises  for  the  term  of  twenty-three  years, 
reserving  a  rent,  and  afterwards  assigned  his 
interest  to  the  plaintiff : — Held,  first,  that  by  the 
deed  a  rent  was  created,  and  that  it  was  assign- 
able ;  secondly,  that  the  plaintiff,  who  was  the 
assignee  of  the  party  to  whom  the  rent  was 
reserved,  could  maintain  an  action  for  the  re- 
covery of  it ;  and  thirdly,  that  a  privity  was 
created  between  the  plaintiff  and  the  defendant, 
the  same  as  if  the  defendant  had  actually 
attorned  to  the  plaintiff,  for,  by  the  4  Ann.  c.  16, 
s.  9,  attornment  is  imnecessary.  Williams  v. 
Hayvoard,  1  El.  3c  El.  1040  ;  28  L.  J.,  Q.  B.  374; 
5  Jut.  (n.8.)  1417  ;  7  W.  B.  663. 

Xvidenee  as  to.] — ^An  avowry  stated  a  demise 
for  two  years,  ending  on  the  29th  of  September, 
1842.  On  the  trial  an  attornment  in  writing, 
dated  the  14th  of  October,  1842,  was  given  in 
evidence,  by  which  the  plaintiff  and  others 
attorned  tenants  to  the  defendant  for  such  parts 
of  the  premises  as  were  in  their  occupation,  and 
agreed  to  pay  the  rent  set  opposite  to  their  names. 
Opposite  to  the  defendants  name  was  written, 
"  Bent  55Z.,  from  Michaehnas,  1840  "  :— Held,  that 
the  avowry  was  supported  by  the  evidence.  QUid' 
man  v.  PUmer,  15  L.  J.,  Q.  B.  79  ;  10  Jur.  109. 

Distress— Tenant  by  JElegit]— A  tenant  by 
elegit  may  distrain  without  attornment  Lloyd 
V.  Davies,  2  Ex.  108. 
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Sqoitoble  JTuxisdietion.]  —  Equity  will  not 
compel  a  man  to  attom  wno  is  at  liberty  at  the 
common  law.  Wyndham*4  (Sir  John)  Casey 
Gary,  4. 

Attornment  denied  but  in  some  cases.  Philips 
V.  Sand/ord,  Gary,  4. 

Lessee  for  years  decreed  to  admit  an  attorn- 
ment.   Natehholt  V.  Porter,  2  Vem.  118. 

M.  GOVENANTB. 

1.  Usual. 

Wbat  Beaaoaable.] — ^The  reasonableness  of  a 
covenant  by  a  lessee,  in  a  lease  of  lands  renewable 
for  ever,  that  he  and  his  heirs  shall  always  live 
upon  the  lands,  or  pay  an  additional  rent,  with 
remedies  by  <Ustress  and  entry,  is  properly  triable 
at  law ;  and  a  court  of  equity  ought  not  to  inter- 
pose or  give  reli&E  against  it.  Pon»onlfy  v.  Adamis^ 
2  Bro.  P.  C.  4S1. 

To  Fay  Taxes.] — ^A  party  contracted  for  an 
assignment  of  a  lease  of  a  public-house,  which 
in  the  agreement  was  described  as  holden  at  a 
certain  net  annual  rent  under  usual  and  common 
covenants.  And  the  lease  contained  a  covenant 
by  the  tenant  to  pay  land-tax,  sewers^-rate,  and 
ail  other  taxes,  and  a  proviso  for  re-entry  if  any 
business  but  that  of  a  victualler  should  be  carried 
on  in  the  house  ;  and  it  was  proved  that  a  con- 
siderable majority  of  public-house  leases  con- 
tained such  a  proviso : — Held,  that  the  covenant 
to  pay  land-tax,  sewers'-rate,  and  other  taxes, 
was  a  common  covenant  in  a  lease,  reserving  a 
net  rent ;  and  that  the  proviso  for  re-entry  must, 
with  reference  to  a  lease  of  a  public-house,  also 
be  considered  usual  and  common.  Bennett  v. 
Womach,  7  B.  &  G.  627  ;  1  M.  &  By.  644  ;  3  Gar. 
&  P.  96  ;  6  L.  J.  (O.S.)  K.  B.  176  ;  31  R.  B.  270. 

To  Bepair.] — A.,  who  was  under  an  agreement 
to  take  the  lease  of  a  house,  the  lease  to  contain 
all  '^  usual  covenants,"  agreed  to  assign  aU  his 
interest  to  B.,  and  forwarded  him  a  copy  of  the 
agreement  for  a  lease.  In  answer  to  inquiries 
by  B.,  A.  stated  that  the  lessee  would  not  have 
to  do  substantial  repairs : — ^Held,  first,  that  A.*s 
statement  was  a  misrepresentation  of  a  matter 
of  law,  and  not  of  fact,  and  that  A.  was  not 
bound  by  it.    Kendall  v.  EUl,  6  Jur.  (N.S.)  968. 

Held,  secondly,  that  B.  was  bound  to  repair 
the  house  in  the  event  of  damage  by  fire.  Ih, 

Cnder  a  contract  for  a  lease  St  a  mill,  to  con- 
tain "all  usual  and  necessary  covenants  and 
provisoes,"  and  particularly  a  covenant  on  the 
part  of  the  lessee  to  keep  the  mill  in  good  tenant- 
able  repair  : — Hdd,  that  the  lessee  was  not 
entitled  to  have  introduced  into  the  covenant 
the  words  "damages  by  fire  or  tempest  only 
excepted."  Sharp  v.  MUligan,  23  Beav.  419. 
S.  C,  nom.  Th&rpe  v.  MUligan,  6  W.  R.  336. 

To  BebuUd.] — Under  a  power  to  a  tenant  for 
life  to  lease  for  years,  reserving  the  usual  cove- 
nants, a  lease  made  by  him,  containing  a  proviso, 
that  in  case  the  premises  were  blown  down  or 
burned,  the  lessor  should  rebuild,  otherwise  the 
rent  should  cease,  is  void ;  the  court  finding  that 
such  covenant  is  unusuaL  Doe  d.  Mlis  v.  Sand- 
ham,  I  Term  Rep.  705  ;  1  R.  R.  369. 

Hot  to  Auign.] — A  covenant  not  to  assign 
without  the  leave  of  the  landlord,  is  a  fair  and 
usual  covenant.  Morgan  v.  Slavghter,  1  Esp.  8  ; 
5  R.  R.  715. 


Agreement  to  accept  a  lease  of  a  dwelling- 
house  in  London  "  to  contain  all  usual  oovenants- 
and  provisoes."  The  lease  contained  a  covenant 
not  to  assign  without  the  lessor's  consent.  In  an 
action  to  compel  specific  performance  of  the 
agreement : — Held,  that  the  covenant  was  not 
a  "usual  covenant,"  and  that  the  agreement 
could  not  be  enforced.  Ha^n^shvre  v.  Wtehenty. 
47  L.  J.,  Gh.  243  ;  7  Gh.  D.  556 ;  38  L.  T.  408  ;  26 
W.  R.  491. 

A  judge  cannot  of  his  own  authority  say  what 
should  be  "usual  covenants,"  nor  sAiovdd  the 
locality,  nature  or  tenure  of  the  property  be, 
except  under  special  circumstances,  reguded.  1 K 

There  is  nothing  unreasonable  in  a  covenant 
not  to  sub-let  without  licence,  or  in  a  proviso  for 
re-entry  on  the  whole  premises  on  breach  of  any^ 
covenant  in  the  lease.  Mdberdasher^  Co.  v.  Isaae^ 
3Jur.(N.S.)611.    Affirmed,  5  W.  R.  855— L.J J. 

An  agreement  that  aU  "usual  covenants" 
should  be  inserted  in  a  proposed  lease  does  not 
include  a  covenant  agamst  assignment.  Bvek- 
land  V.  PapUlon,  L.  R.  1  Eq.  477  ;  12  Jur.  (n.8.> 
155.  Affirmed,  36  L.  J.,  Gh.  81  ;  L.  R.  2  Gh.  67  ; 
12  Jur.  (N.S.)  992  ;  15  L.  T.  378  ;  15  W.  R.  92. 

Whether  an  agreement  for  a  lease  with  usual 
covenants,  includes  a  covenant  against  assigning- 
or  under-letting,  without  licence,  qussre.  In 
this  instance,  upon  the  particular  construction  of 
the  agreement  for  the  lease  of  a  farm,  the  words 
"  such  other  clauses  as  are  usual  in  such  cases," 
has  not  that  effect.  Vere  v.  Loveden,  12  Yes.  179 ; 
10  R.  R.  77,  n.    S.  P.,  Jones  v.  Jones,  id.  186. 

On  an  agreement  for  a  lease,  "  with  all  usual 
and  reasonable  covenants,"  a  covenant  not  to 
under-lease  or  assign  is  implied,  where  the  custom 
of  the  place  is  not  generally  against  it.  Iblking- 
ham  V.  Croft,  3  Anstr.  700  ;  4  R.  R.  844. 

Under  an  agreement  for  a  lease,  "  with  usual 
covenants,"  the  lessor  is  not  entitled  to  a  cove- 
nant against  assigning  or  under-letting  without 
licence.    Browne  v.  Baban,  15  Yes.  528. 

A.,  before  his  bankruptcy,  agrees  to  take  a  lease 
of  a  cotton  mill,  and  entors  into  possession. 
After  his  bankruptcy,  one  of  his  assignees  takes- 
possession,  and  agrees  to  accept  the  lease,  a  draft 
of  which  was  sent  to  the  assignees,  containing 
covenants  personally  binding  on  them,  and  one 
in  particular,  to  prevent  them  from  assigning* 
witnout  the  licence  of  the  lessor: — Held,  that 
the  assignees  were  not  bound  to  accept  of  such 
a  lease ;  and  even  if  they  were,  that  the  Gourt  of 
Review  had  no  jurisdiction  to  compel  a  specific 
performance  of  the  agreement.  Lucas,  Bxparte^ 
3  Deac.  &  G.  144 ;  1  Mont.  &  Ayr.  93  ;  3  JL.  J.^ 
Bk.  66. 

A.  granted  B.  a  lease  containing  a  covenant 
against  assignment.  A.  afterwards  agreed  to- 
cancel  the  lease,  and  to  grant  B.  a  much  more 
beneficial  one,  "as  a  reward  for  the  great 
improvement  he  had  made  in  the  estate,  and 
as  an  encouragement  for  lus  general  industry.*' 

A.  died  before  executing  the  second  lease,  and 

B.  filed  a  bill  for  specific  performance  against 
his  representatives.  A  compromise  was  effected 
for  granting  a  lease  for  a  reduced  term,  "the 
lease  to  contain  all  covenants  usual  and  ordi- 
nary in  farming  leases."  It  was  insisted  by 
the  tenant,  that  under  the  compromise  there 
should  be  no  restriction  against  assignment : — 
Held,  that  the  master,  in  settling  the  lease, 
was  to  have  regard  to  the  original  lease,  and 
to  the  custom  as  to  farming  leases,  if  any.  Bell 
V.  Barchard,  16  Beav.  8  ;  21  L.  J.,  Gh.  411. 

A.  agrees  for  a  lease  of  certain  lands  for  three 
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lives.  The  lease  is  prepared  according  to  the 
agreement,  except  the  inserting  a  clause  to 
restrain  the  tenant  from  alienation,  without  the 
consent  of  the  landlord;  this  clause  being  no 
part  of  the  agreement,  the  landlord  is  bound  to 
execute  a  lease  without  it.  BlaeJter  y.  Mathen, 
6  Bro.  P.  C.  334. 

A  contract  to  grant  a  lease,  with  common  and 
usual  covenants,  does  not  comprise  a  covenant 
not  to  assign  without  a  licence.  Henderton  v. 
Hay,  3  Bro.  C.  C.  632. 

A  purchaser  objected  to  complete  the  purchase 
of  a  term  in  leasehold  premises  upon  the  ground 
that  the  lease  contained  a  covenant  which  had 
not  been  disclosed  to  him,  that  the  lessee  was 
not  to  assign  or  part  with  possession  of  the 
premises  without  the  consent  of  the  lessor,  such 
consent  not  to  be  unreasonably  withheld : — 
Held,  that  this  was  not  a  **  usual  covenant,"  and 
that  the  purchaser  was  entitled  to  repudiate  his 
contract.  Hampshire  v.  WickenM  (7  Ch.  D.  555) 
followed.  Bishop  v.  Taylor,  60  L.  J.,  Q.  B.  556  ; 
64  L.  T.  529  ;  39  W.  R.  542  ;  66  J.  P.  695. 

An  agreement  for  the  lease  of  a  public-house, 
provided  for  a  term  of  three  years,  with  an  option 
to  renew  for  another  seven  years,  but  contained 
no  reference  as  to  the  covenants  to  be  inserted 
in  the  lease.  The  lessor  insisted  upon  covenants 
by  the  lessee :  (1)  To  reside  on  the  premises 
and  personally  conduct  the  business ;  (2)  Not  to 
assign  without  consent ;  and  that  the  proviso  for 
re-entry  should  extend  to  the  breach  of  any 
covenant.  The  lessee  objected  that  these  were 
not  '*  usual "  clauses  : — Held,  that  covenants  1  and 
2  could  not  be  insisted  upon  as  usual  covenants  ; 
and,  on  this  point,  the  fact  that  the  subject- 
matter  of  the  lease  was  a  public-house  made  no 
difference,  and  that  the  proviso  for  re-entry  must 
be  limited  to  the  case  of  nonpayment  of  rent. 
Henderson  v.  Hay  (3  Bro.  C.  U.  632)  followed. 
Lander  and  BagUy^s  Contract,  In  re,  61  L.  J., 
Ch.  707  ;  [1892]  3  Ch.  41 ;  67  L.  T.  521. 


**  Proper  danMi."]— By  an  agreement  in 


writing  (contained  in  two  letters)  the  defendant 
agreed  to  grant  to  the  plaintiff,  a  brewer,  a  lease 
of  a  public-house  for  a  certain  term,  at  a  certain 
rent,  *^a  proper  lease  to  be  drawn  up  with 
all  proper  clauses,  and  approved  of  by"  the 
defendant  and  his  solicitor.  Afterwards  the 
defendant  refused  to  grant  a  lease  unless  it  con- 
tained a  clause  against  underletting.  In  an 
action  to  enforce  specific  performance  of  the 
agreement: — Held,  that  the  clause  was  not  a 
'*  proper  clause  "  ;  that  the  defendant  was  bound 
to  grant  a  lease  VTlthout  putting  in  any  such 
clause  ;  and  specific  performance  decreed.  Eadie 
V.  Addison,  52  L.  J.,  Ch.  80 ;  47  L.  T.  533 ;  31 
W.  R.  320. 

In  Restraint  of  Trade.] — Covenants  in  restraint 
of  trade  in  a  trading  locality  are  not  considered 
usual  covenants.  Wilhraham  v.  Idvesey,  18 
Beav.  206  ;  2  W.  R.  281. 

If  an  agreement  for  a  lease  contains  no  stipu- 
lation as  to  covenants,  the  party  agreeing  to 
take  the  lease  has  a  right  to  a  lease  containing 
only  usual  covenants,  and  a  restriction  against 
particular  trades,  not  being  a  usual  covenant, 
cannot  be  introduced  into  the  lease.  Propert  v. 
Parker,  3  Mylne  &  K.  280. 

The  usual  covenants  between  landlord  and 
tenant  will  not  extend  to  covenants  in  restraint 
of  trade.  Van  v.  C&rpe,  3  MyL  &  K.  269  ;  6 
L.  J.,  Ch.  208 ;  1  Jur.  101,  149. 

VOL.  vni. 


Upon  a  negotiation  between  A.  and  B.  for  the 
grant  of  a  lease,  B.,  the  proposed  lessee,  informed 
the  agent  of  A.  that  he  wanted  the  premises  for 
the  purpose  of  carrying  on  therein  the  business 
of  a  retailer  of  beer,  and  inqm'red  whether  there 
was  anything  in  the  original  lease  to  restrain 
the  tenant  from  carrying  on  such  business  therein, 
to  which  inquiry  the  agent,  being  ignorant  of 
the  contents  of  the  lease,  but  knowing  that  such 
trade  had  been  carried  on  upon  the  premises  for 
some  years,  replied  that  there  was  nothing,  so 
far  as  he  knew,  to  prevent  the  tenant  from 
carrying  on  the  proposed  trade.  B.  therefore 
consented  to  take  a  lease,  and  a  memorandum 
to  the  following  effect  was  drawn  up  and  signed 
by  the  parties : — **  Lease,  twenty-one  years  from 
Lady-day,  1858.  Lease  and  counterpart  to  con- 
tain all  usual  and  proper  covenants,  and  particu- 
larly those  contained  in  the  lease  under  which 
the  premises  are  held,  so  that  the  same  in  no 
way  restricts  the  trade  of  a  retailer  of  beer. 
Leenee  not  to  require  production  of  the  lessor's 
title"  : — Held,  that  A.  duly  performed  his  con- 
tract by  being  ready  to  grant  a  lease  without  a 
covenant  to  restrict  the  lessee  from  using  the 
premises  as  a  be^^shop,  notwithstanding  that 
there  was  such  restrictive  words  in  the  lease 
under  which  he  himself  held.  Hayward  v. 
Parke,  16  C.  B.  296 ;  24  L.  J.,  C.  P.  217  ;  1 
Jur.  (N.S.)  781. 

Hot  to  oonYort  Honae  into  a  BohooL] — ^Where 
in  an  agreement  for  the  lease  of  a  house  to  be 
granted  by  the  defendant  to  the  plaintiff  it  was 
stipulated  that  the  lease  should  contain  the 
usual  covenants  between  landlord  and  tenant, 
and  that  the  house  should  not  be  converted  into 
a  school,  it  is  immaterial  whether  the  plaintiff 
had  or  had  not  notice  that  the  defendant  derived 
his  title  under  a  lease  from  another  person ; 
because  the  agreement  amounts  to  a  representa- 
tion on  the  part  of  the  defendant  that  he  was 
at  liberty  to  grant  a  lease  conformably  to  the 
terms  of  the  agreement.     Van  v.  Corpe,  supra. 

To  Carry  on  Fartienlar  Trado.] — ^A.  agreed  to 
let,  and  B.  to  take,  a  piece  of  land,  with  liberty 
to  build  thereon  sucn  warehouses,  glasshouses, 
kilns,  houses  for  workmen,  and  erections  neces- 
sary for  carrying  on  the  business  of  a  glass 
manufactory,  as  he  should  think  fit,  for  s&ty- 
one  years,  at  a  certain  rent ;  and  B.  agreed  to 
pay  the  rent,  to  build  in  a  substantial  manner, 
and  not  to  use  the  premises  for  any  other  purpose 
than  a  glass  maniuactory  during  the  term.  A 
lease  and  counterpart  to  be  executed  in  con- 
formity with  the  agreement,  in  which  should  be 
inserted  all  usual  covenants : — Held,  that  this 
agreement  did  not  warrant  the  insertion  in  the 
lease  of  an  affirmative  covenant  by  the  lessee 
that  he  would  carry  on  the  business  of  a  glass 
manufactory  on  the  premises  during  the  term. 
Doe  d.  Bute  (Marquis)  v.  Guest,  15  M.  k.  W. 
160. 

To  Pay  Fines.] — Under  a  power  to  make 
leases  for  years,  determinable  on  lives,  of  pre- 
mises usually  so  leased,  reserving  the  usual  rents 
and  heriots,  and  so  as  there  should  be  contained 
usual  and  reasonable  covenants,  a  lease  was 
granted  in  1831 .  This  lease  contained  a  covenant 
to  do  suit  and  service  at  the  courts  of  the  manor 
of  W.,  but  no  covenant  to  pay  fines.  In  what 
was  taken  as  the  pattern  lease,  executed  in  1749, 
there  was  a  covenant  to  pay  fines,  as  well  as  to 
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do  suit  aod  Bervioe.  It  appeared,  that,  from  a 
date  prior  to  1749,  there  had  been  no  conrts 
baron  or  customary  courts  held  for  the  manor, 
and  no  eyidence  was  given  of  the  existence  of 
any  freehold  or  copyhold  tenants: — ^Held,  that 
the  covenant  to  pay  fines  was  not  a  usual  or 
reasonable  covenant,  the  omission  of  which 
avoided  the  lease.  Doe  d.  JEgrenumt  (^Earl)  v. 
WiUianu,  11  Q.  B.  688;  17  L.  J.,  Q.  B.  164  ; 
12  Jur.  455. 

Froviio  for  Sa-entry.l — Dnder  an  ezecutoiy 
agreement  to  grant  a  lease  of  an  hotel,  with 
general  and  usuistl  covenants : — Held,  under  the 
circumstances,  that  the  lease  ought  to  contain  a 
power  of  re-entry  on  the  leasee's  becoming  bank- 
rupt or  taking  the  benefit  of  the  Insolvent 
Debtors  Act.  Havnei  v.  Burnett,  27  Beav.  500  ; 
29  L.  J.,  Ch.  289  ;  5  Jur.  (K.8.)  1279  ;  1  L.  T.  18  ; 
8  W.  B.  130. 

Under  an  agreement  for  a  lease  to  contain  "  all 
usual  and  customary  mining  clauses,"  the  land- 
lord is  not  entitled  to  have  inserted  in  the  lease 
a  proviso  for  re-entry  on  breach  of  any  of  the 
covenants  by  the  lessee,  or  otherwise  than  on 
nonpayment  of  rent.  Sodgkimon  v.  Croioe, 
44  L.  J.,  Ch.  680 ;  L.  R.  10  Ch.  622 ;  83  L.  T. 
388  ;  23  W.  R.  885. 

Semble,  that  the  rule  is  not  limited  to  mining 
leases.    lb. 

Under  an  agreement  for  a  lease  to  contain 
usual  and  proper  covenants,  the  landlord  is 
not  entitled  to  have  inserted  in  the  lease  a 
proviso  for  re-entry  upon  breach  of  any  of  the 
covenants  by  the  lessee  or  otherwise  than  on 
nonpayment  of  rent.  ffodgJtiruon  v.  Orowe 
(L.  R.  10  Ch.  622)  is  not  affected  by  s.  14  of  the 
Conveyancing  Act,  1881.  Andcrtan  and  Milner, 
In  re,  59  L.  J.,  Ch.  765 ;  45  Ch.  D.  476 ;  63  L. T. 
332 ;  39  W.  R.  44. 

A  power  of  re-entry  in  a  lease,  if  the  lessee 
and  nis  assigns  become  bankrupt,  or  make  a 
composition  with  creditors,  or  if  execution  should 
issue  against  either  of  them,  is  unusual,  and  an 
intended  assignee  is  not  bound  to  accept  an 
assignment  of  a  lease  containing  such  a  covenant. 
Hyde  v.  Warden,  47  L.  J.,  Ex.  121 ;  8  Ex.  D.  72  ; 
37  L.  T.  567  ;  26  W.  R.  201— C.  A. 

Xowing  Xeadow  Land.] — In  a  lease  of  a  farm 
a  covenant  not  to  mow  meadow  land  more  than 
once  a  year  is  not  an  unusual  covenant,  so  as  to 
excuse  an  intended  assignee  from  accepting  the 
title..    Ih, 

To  Indemnify.] — For  indemnity  against  pay- 
ment of  rent  and  performance  of  covenants,  a 
usual  covenant,  Staines  v.  Morris,  1  Ves.  &  B.  8. 


2.  That  Run  with  the  Lai^d. 

To  Insure.] — A  covenant  to  insure  premises 
against  fire,wnich  are  situated  within  the  weekly 
biUs  of  mortality,  as  specified  in  the  *  14  Geo.  3, 
c.  78,  runs  with  the  land.  Vernon  v.  Smith,  5 
B.  &  Aid.  1 ;  24  R,  R.  257. 

To  Supply  Water.] — A  covenant  in  a  lease,  by 
the  lessor,  to  supply  two  houses  with  good  water 
at  a  rate  therein  mentioned  for  each  house,  runs 
with  the  land ;  for  the  breach  of  which  the 
assignee  of  the  lessee  may  maintain  an  action 
against  the  revei:sioner.    Jourdain  v.  WiUon,  4 


B.  &  Aid.  266 ;  23  R.  R. 268.    B,V,,AtholY,Mid. 
6ft.  Western  Ry.,  Ir.  R.  3  Ch.  333. 

Ifot  to  Assign.] — ^A  covenant  that  the  lessor, 
his  executors  or  administrators,  will  not  assign 
does  not  bind  the  assignees.  Doe  d.  Ckeere  ▼. 
Smith,  5  Taunt  795  ;  1  Marsh.  359 ;  15  R.  R. 
660. 

A  covenant,  in  an  ind^iture  of  lease  by  which 
the  lessees  for  themselves,  their  heirs,  executors, 
administrators  and  assigns,  covenanted  that  they, 
their  executors,  administrators  and  assigns,  would 
not  assign,  underlet  or  otherwise  part  with  the 
possession  of  the  demised  premises  without  first 
obtaining  Uie  consent  in  writing  of  the  lessor,  is 
a  covenant  which  touches  and  concerns  the  land, 
and  th»«fore  runs  with  the  land,  and  the  lessor 
can  sue  an  assignee  of  the  lessee  for  the  breach  of 
it.  Waiiaws  V.  Earle,  9  B.  &  S.  740  ;  37  L.  J., 
Q.  B.  231 ;  L.  R.  3  Q.  B.  739  ;  19  L.  T.  238 :  16 
W.  R.  1041.  Bee  West  v.  Dohh,  9  B.  &  S.  755  ; 
38  L.  J.,  Q.  B.  289 ;  L.  R.  4  Q.  B.  634 ;  20 
L.  T.  737  ;  17  W.  R.  879— See  S.  C,  in  Ex.  Ch., 
ante,  col.  1162. 

Of  Indemnity.] — ^A  covenant  by  the  lessee 
with  the  lessor,  his  heirs  and  assigns,  to  indemnify 
the  overseers  for  the  time  being  of  the  parish  in 
which  the  premises  demised  were  situated  from 
all  costs  and  charges  by  reason  of  the  le8see*8 
taking  an  apprentice  or  a  servant,  who  should 
thereby  gain  a  settlement  within,  or  become 
chargeable  to,  the  parish,  is  an  express  covenant 
with  the  lessor,  which  did  not  run  with  the  land. 
Walsh  V.  Fussell,  3  M.  &  P.  455  ;  6  Bing.  163 ; 
7  L.  J.  (O.S.)  C.  P.  261. 

In  Mortgage — ^To  determine  Term.]— A  mort- 
gagee died  seised  of  the  residue  of  a  mortgage 
term,  subject  to  a  proviso  that  in  case  the 
mortgagor  should  pay  him,  his  executors,  admini- 
strators or  assigns,  a  certain  sum  on  a  given  day, 
the  term  should  determine ;  the  mortgagee 
bequeathed  this  sum  to  the  plaintiff,  whom  he 
appointed  one  of  his  executors : — Hedd,  that  he 
could  not  maintain  an  action  in  his  own  name, 
as  assignee,  although  his  co-executor  had  assented 
to  the  bequest,  as  the  covenant  with  the  mort- 
gagee was  collateral,  and  did  not  run  with  the 
Ifuid,  and  because  it  was  broken  in  his  lifetime. 
Canhum  v.  Rust,  2  Moore,  164  ;  8  Taunt.  230. 

To  Fay  Sent.] — ^Where  B.,  being  seised  in  fee, 
conveyed  to  the  defendant  and  J.,  their  heirs 
and  assigns,  to  the  use  that  B.,  his  heirs  and 
assigns,  might  take  to  his  use  a  rent  certain,  to 
be  issuing  out  of  the  premises,  and  subject  to 
the  rent  to  the  use  of  the  defendant,  his  heirs 
and  assigns  ;  and  the  defendant  covenanted  with 
I  B.,  his  heirs  and  assigns,  to  pay  to  him,  his  heirs 
and  assigns,  the  rent ;  and  to  build,  within  one 
year,  one  or  more  messuages  on  the  premises,  for 
better  securing  the  rent ;  and  B.,  within  one  year, 
demised  the  rent  to  the  plaintiff  for  1,000  years  : 
— Held,  that  covenant  would  not  lie  by  the 
plaintiff  for  nonpayment  of  the  rent,  or  for  not 
building  the  messuages,  for  that  the  covenant 
was  in  gross,  and  only  personal  to  B.  AfUnes  v. 
Bra7u;h,  5  M.  &  S.  411 ;  17  R.  R.  373. 

A  testator,  being  seised  in  fee  of  lands,  and  also 
of  a  corn-mill,  demised  the  former  to  a  tenant  for 
three  lives,  covenanting  for  a  money-rent,  and 
in  addition  thereto,  that  the  lessee  should  perform 
certain  suits  and  services  ;  and  that  he,  his  heirs 
and  assigns,  should  do  suit  to  the  lessor's  mill  by 
grinding  therein  all  such  com  as  grew  upon  the 
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demised  land:  the  testator  afterwards  devised 
the  mill,  and  also  the  reversion  of  the  land,  to 
the  same  person,  who  beoame  seised  upon  the 
death  of  the  devisor.  Boring  the  demise  of  the 
Umd,  the  lessee  died  intestate,  and  his  wife  took 
out  administration  of  his  estate  and  effects.  An 
action  being  brought,  assigning  for  a  breach  a 
neglect  to  grind  com  at  the  miU  during  the 
lifetime  of  the  lessee,  and  also  since  his  death  : 
— ^Held,  that  the  reservation  of  the  suit  to  the 
mill  was  in  the  nature  of  a  rent,  and  that  the 
covenant  to  reoider  it  ran  with  the  land,  whilst 
the  ownership  of  the  land  and  the  mlU  remained 
in  the  same  person,  and  entitled  the  latter  to 
maintain  an  action  at  common  law  upon  it 
aeainst  the  personal  representative  of  the  lessee. 
Vyvyan  v.  Arthur,  2  D.  &  B.  670  ;  1  B.  Ac  C.  410  ; 
1  L  J.  (0.8.)  K.  B.  188  ;  26  B.  B.  487. 

To  Pav  at  Yaluation  at  Temdnation  of 
Tenaaej.J — By  a  deed  dated  March  1st,  1882, 
the  defendant  leased  a  farm  for  fourteen  years, 
the  lease  contained  a  proviso  for  re-entry  by  the 
lessor  if  the  lessees  should  assign  without  his 
licence  and  a  covenant  by  the  lessees  not  to 
assign;  also  a  covenant  by  the  lessor  at  the 
expiration  of  the  demise  to  pay  for  certain 
things  at  a  valuation.  After  the  expiration  of 
the  term  the  lessees  continued  to  occupy  the 
farm  as  tenants  from  year  to  year  on  the  terms 
of  the  lease.  In  1864,  they  by  deed  assigned 
their  interest  in  the  farm,  with  their  farming 
stock  and  valuations,  to  the  plaintiff,  in  order  to 
raise  a  sum  of  money  to  be  paid  to  their  creditors 
under  a  composition  deed  executed  at  the  same 
time.  The  plttbitiff  entered  into  occupation  of 
the  farm,  but  never  paid  rent.  On  the  18th 
March  the  defendant,  having  no  knowledge  of 
the  assignment,  gave  the  lessees  notice  to  quit, 
and  the  plaintiff,  as  assignee,  gave  him  a  siniilar 
notice  : — ^Held,  that  the  plaintiff  could  not  main- 
tain an  action  against  the  defendant  on  the 
•covenant  for  a  valuation.  Per  Mellor  and 
Lush,  JJ.,  on  the  ground  that  there  was  no 
new  contract  between  the  plaintiff  and  defen- 
dant, and  that  the  right  of  action  did  not  pass 
firom  the  lessees  to  the  plaintiff  by  the  assignment 
of  the  tenancy  created  by  parol  between  the 
lessor  and  lessees.  Per  Shoe,  J.,  on  the  ground 
that  the  lessees,  having  no  right  to  assign  without 
the  licence  of  the  lessor,  could  not  transfer  any 
interest  to  the  plaintiff.  EUiatt  v.  Johnson,  8 
B.  &  S.  88  ;  86  L.  J.,  Q.  B.41 ;  L.  B.  2  Q.  B.  120  ; 
16  W.  R  253. 

Xaeomlng  and  Oatgoiiig  Tanaat — ^Valua^ 

tion  of  TanaaVi  Oropi,  fte.] — An  owner  in  fee 
•demised  a  fium  for  ;seven  years,  and  agreed  at 
the  expiration  of  the  term  to  pay  for  the  tenant's 
px>perty  in  and  upon  the  fum  at  a  valuation. 
He  devised  the  lands  to  trustees  for  a  term  of 
1,000  years  upon  trust  to  raise  money  in  aid  of 
his  personal  estate  for  payment  of  debts,  funeral 
and  testamentary  expenses,  and  legacies,  and 
subject  thereto  to  the  plaintiff  for  life,  with 
divers  remainders  over.  On  the  testator's  death 
the  pUdntiff  took  possession.  On  the  expiration 
of  tne  term  a  new  tenant  could  not  be  found. 
The  plaintiff  paid  the  outgoing  tenant  for  his 
property  in  the  fum,  and  claim^  to  be  repaid  the 
amount  out  of  the  testator^s  estate  :»-He]d,  that 
the  liability  to  pay  the  outgoing  tenant  was  a 
liability  attiaching  to  the  land,  and  that  the  land- 
lord for  the  time  being  was  the  person  primarily 
liable ;  that  the  plaintiff,  being  in  receipt  of  the 


rents  and  profits,  was  the  landlord  of  the  term, 
and  not  the  trustees  ;  that  he  therefore  was  the 
person  primarily  liable,  and  had  no  claim  to 
oe  repaid  wholly  or  in  part  either,  out  of  the 
testator's  estate  or  by  the  persons  entitled  in 
remainder.  Manad  v.  Norton,  62  L.  J.,  Ch.  367 ; 
22  Ch.  D.  769  ;  48  L.  T.  664  ;  31  W.  B.  32r>— 0.  A. 
By  an  instrument  of  demise,  after  a  covenant 
for  payment  of  rent  by  the  tenant,  it  was  agreed, 
"  that  in  case  the  tenant  should  duly  observe  and 
perform  the  several  covenants  and  agreements 
thereinbefore  contained  on  his  part  and  behalf," 
and  should  peaceably  quit  the  sum  in  pursuance 
of  notice  to  do  so,  he  should  be  entitlea  to  away- 
going  crop,  to  be  taken  from  lands  in  seed  or 
turnips  the  previous  summer,  such  crop  being  to 
be  left  for  the  landlord,  or  his  incoming  tenant, 
at  a  valuation  to  be  made  by  arbitrators  or  an 
umpire  : — Held,  that  this  clause  did  not  give  the 
tenant  the  right  of  possession  of  the  land  to  the 
exclusion  of  the  landlord,  after  the  determina- 
tion of  the  year's  tenancy,  but  at  most  only  a 
right  to  goon  the  land  to  improve  the  crop  ;  and 
that  the  landlord  might  maintain  trespass  quare 
clausum  f regit,  for  taking  possession  of  the  crop, 
and  hindering  him  from  having  the  use  and 
occupation  of  the  land,  after  the  year  was  expiretL 
Strickland  v.  MaxweU,  2  G.  Jc  M.  689 ;  4  Tyr. 
846  ;  8  L.  J.,  Ex.  161. 

Outtom  of  the  Country  as  to  Tillages.]— 

PrimA  facie  the  landlord  is  the  person  liable  to 
the  outgoing  tenant,  at  the  expiration  of  his 
tenancy,  for  the  seeds,  tillages,  &c.,  properly 
bestowed  by  him  upon  a  farm.  Although,  there- 
fore, the  ordinary  pracUoe  (to  avoid  circuity)  is, 
for  the  incoming  tenant  to  pay  the  outgoing 
tenant  for  the  seids,  tillages,  &c,  upon  a  valua- 
tion made  between  them  ;  yet  a  custom  or  usage 
that  the  outgoing  tenant  shall  look  to  the  in- 
coming tenant  for  payment,  to  the  exclusion  of 
the  landlord's  liabinty,  cannot  be  supported  in 
law,  as  beiug  unreasonable,  uncertain  and  pre- 
judicial to  the  interests  both  of  landlords  and 
tenants.  Bradbum  v.  Foley,  47  L.  J.,  C.  P.  881  ; 
8  C.  P.  D.  129 ;  88  L.  T.  421 ;  26  W.  B.  423. 

To  pay  Interest  on  Inoomlng  YalnatioB— 
Duty  on  Quitting.] — An  agreement  was  entered 
into  by  a  tenant  under  a  lease  to  pay  interest  at 
6  per  cent,  on  the  amount  of  his  incoming 
valuation,  and  "  upon  quitting  to  leave  a  valua- 
tion of  tenant  rights  equal  in  value,  and  of  the 
same  nature  and  kind  "  : — ^Held,  not  to  create  a 
personal  debt  to  the  lessor,  but  to  enure  for  the 
benefit  of  a  subsequent  landlord.  Wagstaff  v. 
Clinton,  1  Cab.  &  E.  46. 

Por  Oomp0Biation.1 — ^Three  licencees  of  a  right 
to  dig  minerals,  jointly  and  severally  covenanted 
with  the  grantor  of  the  licence  to  pay  him  com- 
pensation for  injury  to  surface.  Two  of  them 
assigned  their  right  under  the  licence  : — Held, 
that  the  covenant  ran  with  the  land,  so  as  to 
bind  the  assignee,  and  that  the  covenant  of  the 
three  licencees  being  joint  and  several,  the 
grantor  was  entitled  to  recover  the  whole  com- 
pensation from  the  assignee  of  two  of  them. 
Worval  V.  Poicoe,  10  Jur.  (N.B.)  792 ;  10  L.  T 
809  ;  12  W.  B.  973. 

To  Pay  for  ImproTements.] — By  a  lease  some 
print  works,  and  certain  articles,  matters  and 
things  on  the  premises  were  demised,  with  power 
to  the  tenant  to  replace  any  of  the  articles, 
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matteiB  and  things  when  worn  out,  and  to  add 
new  ones,  and  to  add  improyementB  on  the  pre- 
mises ;  and  it  was  covenanted,  that  at  the  end  of 
the  term  a  valuation  of  the  articles,  matters  and 
things,  and  of  the  improvements,  should  be  made, 
and  if  they  exceeded  a  certain  sum  the  landlord 
should  pay  the  tenant  the  difference  : — Held,  in 
an  action  by  the  tenant  against  the  executor  of 
the  landlord  to  recover  the  excess,  that  as  this 
was  a  covenant  relating  to  chattels  it  did  not 
run  with  the  reversion,  and  that  the  executor 
was  only  liable  on  it  in  his  representative 
character  ;  and  that  as  It  appeared  on  the  record 
that  he  was  executor,  the  judgment  should  be 
that  the  plaintiff  do  recover  the  debt  and  costs 
de  bonis  testatoris,  if  the  defendant  have  so 
much  ;  and  if  not,  then  as  to  the  costs  de  bonis 
propriis.  Qarton  v.  Chegory,  3  B.  &  S.  90 ;  31 
L.  J.,  Q.  B.  302  ;  6  L.  T.  656 ;  10  W.  R.  713— 
Ex.  Ch. 

To  Fay  for  Trees  planted  by  Tenant] — The 

assignee  of  a  lease  is  not  liable  to  the  original 
lessor,  for  a  breach  of  a  covenant  not  running 
with  the  land,  unless  he  is  expressly  named  in 
the  lease  as  a  covenantor.  Orey  v.  ChUhherUon^ 
2  Chit.  482  ;  4  Dougl.  351. 

A  covenant  by  the  lessee,  for  himself,  his  execu- 
tors and  administrators,  to  pay  to  the  lessor  the 
amount  of  fruit  trees,  to  be  planted  by  the  lessee, 
according  to  an  appraisement  to  be  made  by  two 

Sersons,  one  to  be  chosen  by  each  of  the  parties, 
oes  not  run  with  the  land,  and  the  assignee  is 
not  bound,    lb. 

A  covenant  by  the  lessor  to  pay  for  all  trees 
planted  by  the  lessee  does  not  run  with  the  land. 
lb, 

OoTonant  to  pay  Collateral  Sum  of  Money.] 
— By  an  underlease,  dated  in  1869,  A.  demised 
the  Y.  premises,  comprised  in  two  original  leases, 
dated  in  1848  and  1863,  save  and  except  such 
parts  of  the  premises  (Z.)  comprised  in  the 
lease  of  1848  as  were  comprised  in  an  under- 
lease, dated  in  1867,  to  B.  for  the  residues  of  the 
original  terms  except  the  last  day  of  each.  The 
underlease  to  B.  ox  1869  contained  a  covenant 
by  B.  for  himself,  his  assigns,  &c.,  that  he  would 
during  the  terms  granted,  pay  idl  future  rates, 
taxes,  &c.,  payable  in  respect  of  the  Y.  premises, 
and  also  would,  during  the  said  term,  pay  all 
such  sums  (not  exceeding  100^  in  any  one  year) 
as  should  for  the  time  being  be  payable  by  the 
lessor,  his  assigns,  &c.,  on  account  of  the  like 
rates,  taxes,  &c.,  in  respect  of  the  Z.  premises. 
The  Y.  premises  were  subsequently  assigned  to 
G.  for  the  residue  of  the  terms  : — Held,  that  the 
covenant,  as  to  taxes,  &c.,  in  respect  of  the  Z. 
prenuses,  was  a  covenant  to  pay  a  collateral  sum 
of  money,  and  did  not  run  with  the  land,  and, 
therefore,  that  C.  was  not  liable.  Oower  v. 
Pottmagter' General,  67  L.  T.  527. 

To  Yield  np  in  Repair.] — ^A  covenant  to  yield 
up  in  repair  at  the  end  of  a  term  runs  with  the 
land,  and  binds  an  assignee,  thouirh  not  named. 
MaHyn  v.  Clue,  18  Q.  B.  661 ;  22  L.  J.,  Q.  B.  147. 

A  declaration  alleged  that  F.,  being  seised  in 
fee  of  an  estate,  by  deed  granted  to  the  defendant 
licence  to  dig,  work  and  search  for  China  clay, 
and  to  raise,  get  and  dispose  of  the  same  to  his 
own  use,  to  hold  and  exercise  the  liberties  for 
the  term  of  twenty-one  years  ;  and  the  defendant 
covenanted  with  F.  and  his  assigns  that  he  would 
pay  compensation  to  F.  and  his  assigns,  and  his 


lessees  and  tenants,  for  all  inclosed  lands  which 
he  might  injure ;  the  amount  of  such  compensa- 
tion to  be  ascertained,  in  case  of  difference,  by 
two  arbitrators,  one  to  be  appointed  by  the  def  en- 
dant  and  the  other  by  F.  and  his  assigns,  and 
also  that  the  defendant  or  his  assigns,  would 
deliver  up  the  works  in  repair  at  the  expiratioi^ 
of  the  term.  That  after  executing  the  deed  F. 
conveyed  aU  his  estate  to  the  plidntiff ;  and  it 
alleged,  as  breaches,  first,  that  though,  after  the 
assignment  to  the  plaintiff,  the  defendant  injured' 
certain  inclosed  lands,  and  that  though  the 
plaintiff  appointed  an  arbitrator,  yet  ^e  defen- 
dant refused  to  do  so ;  and,  secondly,  tiiat  the 
defendant,  at  the  expiration  of  the  term,  did  not 
deliver  up  the  works  in  r^>air  :~Hdd,  that 
the  covenant  to  deliver  up  the  works  in  repair 
ran  with  the  interest  of  the  owner  of  the  fee 
expectant  upon  the  determination  of  the  term  in 
the  incorporeal  right  to  enter  and  take  the  clay, 
and  that  therefore  the  plaintiff,  the  alienee  of  the 
land,  could  sue  upon  it.  Martyn  v.  WUluim^f  1 
H.  &  N.  817  ;  26  L.  J.,  Ex.  117  ;  6  W.  R.  851. 

A  first  coimt  was  upon  a  covenant  in  a  lease 
that  the  lessees  and  their  assigns  would  maintain 
and  keep  in  repair  the  forge  and  buildings- 
demised  and  all  buildings  which  should  be  erectai 
during  the  demise,  and  all  additions  and  improve- 
ments thereto,  and  would  maintain  and  keep  in 
good  working  order  the  fixtures,  steam-engines, 
tools,  utensils  and  other  articles  demised,  and  also^ 
which  might  during  the  demise  be  brought  or  set 
up  on  the  premises,  and  would  replace  and  make 
good  all  such  fixtures,  engines,  tools,  utensils  and 
other  articles  as  should  1^  broken  or  worn  out. 
The  second  count  was  upon  a  covenant  that 
neither  the  lessees  nor  their  assigns  would  assign 
or  part  with  the  possession  of  the  demised  pre- 
mises without  the  consent  in  writing  of  the  lessor : 
— Held,  first,  that  so  much  of  the  covenant  in  the 
first  count  stated  as  related  to  buildings  and  to- 
machinery,  tools  and  utensils,  which  were  tenant's 
fixtures,  ran  with  the  land.  Williamg  v.  J^rle^ 
9  B.  &  S.  740  ;  37  L.  J.,  Q.  B.  231 ;  L.  R.  3  Q.B, 
739  ;  19  L.  T.  238  ;  16  W.  R.  1041. 

Held,  secondly,  that  so  much  of  it  as  related  to 
tools  and  utensils,  which  were  not  fixtures,  did 
not  run  with  the  land.    lb. 

As  to  Tithes.! — ^A  lessee  of  tithes  covenanted 
for  himself  and.  his  assigns  that  he  would  not  let 
any  of  the  farmers  in  the  parish  have  any  part  of 
the  tithes.  This  covenant  runs  with  the  tithes,  and 
binds  the  assignee.    Bally  v.  WelU,  3  Wils.  25. 

To  Reside.] — ^A  covenant  in  a  lease,  that  the 
lessee,  his  executors  and  administrators,  shall 
constantly  reside  upon  the  demised  premises, 
during  the  demise,  is  binding  on  the  assignee  o£ 
the  lease,  though  not  named.  Ihtem  v.  ^taplin^. 
2  H.  Bl.  133  ;  3  R.  R.  360. 

To  Endeavour  to  procure  Renewal  of  Letters- 
patent.] — ^A  covenant  in  a  lease  by  the  lessor, 
being  the  grantee  of  the  land  under  letters-patent, 
that  he  will  use  his  best  endeavours  to  procure  a 
renewal  of  the  letters-patent,  is  a  covenant  which, 
runs  with  the  land.  Sampan  v.  Clayton,  4  Bing. 
(K.O.)  758  ;  6  Scott,  469  ;  1  Am.  299. 

To  Use  as  Dwelling-house.] — ^A  covenant  in 
a  lease  to  use  a  house  as  a  private  dwelling-house 
only  runs   with    the   land,   though    the   word 
"assigns"  is  not  used.     Wilkinson  v.  Rogert,  10' 
Jur.  (N.S.)  5  ;  9  L,  T.  434  ;  12  W.  R.  119. 
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CoTtnMit  to  Bepair  and  ITftinUin  Xoad.] — 
The  doctrine  in  I\Uk  v.  Moxhay  (2  Ph.  774)  \& 
limited  to  restrictive  stiDnlations,  and  will  not 
he  extended  so  as  to  bind  in  equity  a  purchaser 
taking  with  notice  of  a  covenant  to  expend  money 
<m.  repairs  or  otherwise  which  does  not  run  with 
the  land  at  law.  Semble,  that  the  burden  of  a 
covenant  (not  involving  a  grant)  never  runs  with 
the  land  at  law,  except  as  between  landlord  and 
tenant.  Cbokey,  ChUcott  (3  Ch.  D.  694)  overruled 
on  this  point  Morland  v.  Cooh  (L.  R.  6  Eq.  252) 
explained.  Holmes  v.  Buckley  (1  Eq.  C.  Ab.  27) 
discussed.  AuHerberru  v.  Ofdkam  Corporatwn, 
29  Ch.  D.  760  ;  53  L.  T.  643  ;  33  W.  R.  807  ;  49 
J.  P.  532— C.  A. 

A.  by  deed  conveyed  for  value  to  trustees  in 
fee  a  piece  of  land  as  part  of  the  site  of  a  road 
intended  to  be  made  and  maintained  by  the 
trustees  under  the  provisions  of  a  contempora- 
neous trust  deed  (being  a  deed  of  settlement  for 
the  benefit  as  a  joint  stock  company  established 
to  raise  the  necessary  capital  for  making  the 
road)  ;  and  in  the  conveyance  the  trustees  cove- 
nanted with  A.,  his  heirs  and  aBsigns,  that  they, 
the  trustees,  their  heirs  and  assiguK,  would  make 
the  road  and  at  all  times  keep  it  in  repair,  and 
allow  the  use  of  it  by  the  public  subject  to  tolls. 
The  piece  of  land  so  conveyed  was  bounded  on 
both  sides  by  other  lands  belonging  to  A.  The 
trustees  duly  made  the  road,  which  afforded  the 
necessary  access  to  A.'s  adjoining  lands.  A. 
afterwards  sold  his  adjoining  lands  to  the  plain- 
tiff, and  the  trustees  sold  the  road  to  the  defen- 
dant, both  parties  tiUcinff  with  notice  of  the 
covenant  to  repair : — H^d,  that  the  plaintiff 
could  not  enforce  the  covenant  against  the 
defendants.    Ih, 

Consideration  of  the  circumstances  under 
which  a  covenant  will  be  held  to  touch  or  con- 
cern the  land  of  the  covenantee  so  that  the 
benefit  may  run  with  the  land.    Ih, 

Lease  of  Public  House — Act  affecting  licence.] 
— The  lessee  of  a  public-house  covenanted  with  the 
lessor  to  keep  the  premises  open  at  all  proper  and 
legal  hours,  and  conduct  and  manage  the  business 
of  a  beerhouse-keeper  in  such  proper  and  orderly 
manner  as  to  afford  no  ground  or  pretext  whatever 
whereby  the  licence  should  be,  or  should  be  in 
danger  of  being,  suspended,  d^continued  or  for- 
feit^. There  was  a  proviso  for  re-entry  in  case 
of  breach  of  covenant.  A  person  in  occupation 
of  the  premises  with  the  lessee's  permission  was 
convicted  of  selling  drink  within  prohibited  hours. 
The  conviction  was  not  indorsed  on  the  licence, 
and  the  licence  was  transferred  after  the  convic- 
tion. In  an  action  by  an  assignee  of  the  rever- 
sion to  recover  possession  : — Held,  that  the 
covenant  run  with  the  land,  but  that  the  licence 
had  not  been  put  in  danger  by  the  conviction, 
and  that,  if  it  had  been,  th&  case  was  one  in 
which  the  lessee  would  have  been  entitled  to 
relief  under  s.  14  of  the  Conveyancing  Act,  1881. 
Meettoood  v.  Hull,  58  L.  J.,  Q.  B.  341 ;  23 
Q.  B.  D.  36  ;  60  L.  T.  790  ;  37  W.  R.  714 ;  54 
J.  P.  229.  See  also  Clegg  v.  Hajids^  post,  col. 
1280. 

Oiving  Bight  to  Biftrain.] — A  proviso  in  a 
lease  of  a  seam  of  coal  under  lands  empowered 
the  lessor  to  distrain  for  rent  the  chattels,  effects, 
goods,  &c.,  employed  upon  or  under  the  lands,  in 
connection  with  Uie  working  of  the  coal,  as  well 
within  the  limits  of  the  lands  as  also  in,  under 
or  about  any  other  lands  in  which  there  should 


be  any  pits  or  openings,  through  which  the  coal 
demised  should  be  for  the  time  being  in  course  of 
working  bv  the  lessees,  their  executors,  adminis- 
trators and  assigns,  and  for  that  purpose  to  enter 
into  and  upon  such  other  lands: — Held,  that 
such  a  proviso  or  covenant  could  not  attach  to 
land  in  which  the  lessor  had  no  interest,  and 
that  he  could  not  by  virtue  of  it  distrain  on  any 
"  such  other  lands  "  after  an  assignment  of  the 
lessees'  interest  therein.  Daniel  v.  Stepney^ 
41  L.  J.,  Ex,  208  ;  L.  B.  7  Ex.  327  ;  27  L.  T.  380  ; 
21  W.  R.  17.  See  8,  C,  in  Ex.  Ch.,  L.  R.  9  Ex. 
185  ;  22  W.  R.  662. 

Fot  to  Hire  Workpeople  outside  the  Parish.] 
In  a  lease  of  ground,  with  liberty  to  make  a 
watercourse  and  erect  a  mill,  the  lessee  cove- 
nanted for  himself,  his  executors,  administrators 
and  assigns  not  to  hire  persons  to  work  in  the 
mill  who  were  settled  in  other  parishes,  without 
a  parish  certificate : — Held,  that  this  covenant 
did  not  run  with  the  land,  nor  bind  the  assignee 
of  the  lessee.  Oongleton  Corporation  v.  Pattiton^ 
10  East,  130. 

To  Erect  Buildings.] — By  a  deed  B.,  a  lessee 
for  himself,  his  executors,  administrators  and 
assigns,  covenanted  with  the  lessor  to  build  four 
messuages  on  the  land  vrithin  a  specified  time 
from  the  date  of  the  demise,  and  to  pay  rent ; 
and  there  was  a  clause  for  re-entry  on  nonper- 
formance of  this  or  certain  other  covenants.  By 
a  subsequent  deed  B.  demised  to  A.  (the  houses 
not  having  been  built),  and  covenanted  with  A. 
that  B.,  hiA  heirs,  executors  or  administrators 
(not  adding  assigns),  would  pay  the  rent  reserved 
by  the  former  deed,  and  perform  or  effectually 
indemnify  A.  from  and  against  all  the  covenants 
therein  contained  on  the  lessees*  or  assignees* 
part  to  be  performed.  B.  afterwards  assigned 
to  C. : — Held,  that  the  covenant  to  A.  was  not 
such  a  covenant  as  would  pass  with  the  reversion 
of  the  land,  and  bind  assignees  not  named  ;  and 
therefore  that  A.  could  not  recover  against  C. 
for  not  building  a  wall,  or  idemnif ying  A.  against 
eviction  for  breach  of  the  covenant  to  build. 
Doughty  v.  Bowman,  11  Q.  B.  444;  17  L.  J., 
Q.  B.  Ill  ;  12  Jur.  182— Ex.  Ch. 

In  a  lease  from  B.  to  A.  of  an  undivided  third 
part  of  a  mine,  A.  covenanted  with  B.,  C.  and 
JD.,  the  other  owners  of  the  mine,  to  erect  a 
smelting  mill  on  a  waste  not  demised,  and  not 
shewn  to  bdong  to  B.,  or  to  B.,  C.  and  D. : — 
Held;  that  such  covenant  ran  -  with  the  land, 
inasmuch  as  it  a£tected  the  mode  of  enjoying 
the  demised  premises ;  and  passed  to  the  assignee 
of  the  reversion  of  B.'s  share  of  the  mine.  Samp' 
ton  V.  Eaeterhy,  4  M.  &  Ry.  422 ;  9  B.  ac  C.  505  ; 
5  L.  J.  (0.8.)  E.  B.  291.  Affirmed,  8,  C,  nom. 
Easterhy  v.  Sampton,  6  Bing.  644  ;  4  M.  &  P. 
601 ;  1  C.  &  J.  105. 

To  continue  Channel  of  Biyer.] — Where  a 
declaration  in  an  action  of  covenant  by  the 
reversioner  against  A.,  the  assignee  of  a  lease  for 
years  (granting  licence  to  B.  to  continue  a 
channel  open  through  the  bank  of  a  navigable 
river,  upon  certain  conditions),  imported  that  the 
grantors  had  absolute  possession  of  the  channel, 
and  full  power  to  grant  the  use  of  it  to  B. ;  and 
it  appeared  by  the  indenture  that  they  were 
described  merely  as  the  persons  ^  who  had  the 
greatest  proportion  or  share  in  the  profits  of  the 
river ;  and  that  they,  by  virtue  of  all  or  any 
powers  and  authorities  vesting  in  or  enabling. 
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them,  granted  the  lioence  to  B.,  his  ezeontoFB, 
administrators  and  assigns  ** : — Held,  that  the 
grantors  had  no  authority  to  grant  such  an  here- 
ditament, within  the  meaning  of  the  32  Hen.  8, 
c.  84,  as  would  bind  the  assignee  of  the  grantee. 
Portmore  (Sari)  t.  Bwitn,  3  D.  &  R.  145  ;  1 
B.  k  C.  694 ;  1  L.  J.  (0.8.)  K.  B.  196. 

Oorenanta  aa  to  Ckuna.] — ^A  lease  contained  a 
proviso  for  re-entry  if  the  lessee,  his  executors, 
administrators  or  assigns,  or  any  tenant,  under- 
tenant or  occupier  of  the  demised  premises 
should  be  convicted  of  any  offence  against  the 
game  laws.  The  occupier  under  the  lessee  was 
convicted  of  shooting  without  a  licence,  not 
upon  the  demised  premises,  and  the  assignee  of 
the  reversion  brougnt  ejectment : — Held,  that  he 
could  not  recover  the  premises  under  the  proviso 
for  re-entry.  Stsrem  v.  Copp,  38  L.  J.,  Bx.  81  ; 
L.  R.  4  Bx.  20  ;  19  L.  T.  464  ;  17  W.  R.  166. 

Held  (per  Martin,  Channell  and  Cleasby,  BB.), 
that  the  condition  did  not  touch  or  concern  the 
land  demised  so  as  to  run  with  the  reversion.  lb. 

C.  granted  and  demised  the  exclusive  right 
and  licence  to  take  and  kill  game  on  land,  with 
the  use  of  a  cottage,  to  the  defendant  for  a 
term  ;  and  the  defendant  covenanted  to  leave 
the  land  at  the  end  of  the  term  as  well  stocked 
with  game  as  at  the  time  of  the  demise.  C. 
assigned  his  reversion  in  the  land  and  heredita- 
ments to  the  plaintiffs ;  and  they  brought  an 
action,  at  the  end  of  the  term,  against  the  defen- 
dant for  a  breach  of  his  covenant : — ^Held,  that 
the  demise  was  not  a  mere  licence,  but  the  grant 
of  an  incorporeal  hereditament ;  that  the  cove- 
nant touched  the  hereditament  demised,  and  by 
virtue  of  32  Hen.  8,  c.  34,  the  assignees  of  the 
reversion  could  sue  upon  it.  Hooper  v.  Clark, 
8  B.  &  S.  150  ;  36  L.  J.,  Q.  B.  79  ;  L.  R.  2  Q.  B. 
200  ;  16  L.  T.  152  ;  15  W.  R.  347. 

See  dUo  caeet  under  Game. 

In  Seitraint  of  Trade.] — A  demise  of  premises 
for  the  purpose  of  being  used  as  a  beershop  and 
public-house  contained  a  covenant  by  the  lessor, 
for  himself  and  his  assigns,  not  to  build,  erect 
or  keep,  or  be  interested  or  concerned  in  build- 
ing, erecting  or  keeping,  any  house  for  the  sale 
of  spirits  or  beer  within  half  a  mile  of  the 
premises : — Held,  that  the  covenant  did  not  run 
with  the  land,  and  could  not  therefore  be  sued 
upon  by  an  assignee  of  the  lease.  Thomas  v. 
Hayward,  38  L.  J.,  Bx.  175;  L.  R.  4  Bx.  311 ; 
L.  T.  814. 


In  Xqnity.] — ^The  owner  of  a  freehold 

house  had  entered  into  a  covenant  with  the  plain- 
tiff, who  was  a  previous  owner,  that  the  building 
should  not  be  used  as  a  beershop.  The  house 
was  afterwards  let  to  a  tenant  from  year  to  year, 
without  express  notice  of  the  covenant : — Held, 
that,  although  the  covenant  might  not  at  law 
run  with  the  land,  he  was  bound  by  it  in  equity. 
Wilson  V.  HaH,  85  L.  J.,  Ch.  569 ;  L.  R.  1  Ch. 
463 ;  12  Jur.  (N.S.)  460 ;  14  L.  T.  499 ;  14  W.  R. 
748.  S.  P.,  Fielden  v.  Slater,  38  L.  J.,  Ch.  379  ; 
L.  R.  7  Eq.  523 ;  20  L.  T.  112 ;  17  W.  R.  485. 

A  covenant  by  a  purchaser  of  land,  not  naming 
his  assigns,  that  no  building  erected  on  the  land 
shall  be  used  aa  a  beershop  does  not  run  with 
the  land.    Ih, 

Mutual  CoTenaata  between  Adjoining  Land- 
awnera.] — Where  there  are  mutual  covenants  by 
owners  of  land,  their  heirs  and  assigns,  with  the 


owners  of  adjoining  land,  their  heirs  andaaaigns, 
to  comply  with  certain  stipulations,  the  subse- 
quent lessee  of  one  of  the  v/wners  is  entitled  to 
^e  benefit  of  the  covenants  as  an  assign,  and 
can  sue  to  restrain  a  breach.  Taite  v.  Gosling,  48 
L.  J.,  Ch.  397 ;  11  Ch.  D.  273 ;  40  L.  T.  251 ;  27 
W.  R.  394. 

XfllMt  of  Underletting  whole  T«rm.l~If  the 

whole  of  a  term  is  nuule  over  by  the  lessee, 
although  in  the  deed  he  reserves  the  rent  and  a 
power  of  entry  for  nonpayment  to  himself,  and 
not  to  the  original  lessor,  and  although  he  intro- 
duces new  covenants,  the  person  to  whom  it  is 
made  over  may  sue  the  original  lessor  or  his 
assignees  of  the  reversion,  or  be  sued  by  them, 
as  assignee  of  the  term,  on  the  respective  cove- 
nants in  the  original  lease.  Palmer  v.  JSduxurde^ 
1  DougL  187,  n. 

OoTonaiit  relating  to  Land  On  whom  Bind- 
ing.]— ^A  covenant  relating  to  but  not  running 
with  land  is  binding  on  an  assign  with  notice. 
Lulier  V.  Dennis,  47  L.  J.,  Ch.  174 ;  7  Ch.  D.  227 ; 
37  L.  T.  827 ;  26  W.  R.  167. 

Aotion  by  one  Tenant  in  Oommon — Seyoranoe 
of  Rereraion  after  Demiae.T— One  tenant  in 
common  of  a  reversion  is  entitled  to  maintain  an 
action  for  injury  to  the  reversion  without  joining 
his  co-tenants  as  plaintiffs.  An  action  may  be 
maintained  by  one  tenant  in  common  of  a 
reversion  for  breach  of  a  covenant  running  with 
the  land,  without  Joinder  of  his  co-tenants  in 
oommon  as  plaintifb,  where  the  severance  of  the 
reversion  tases  place  after  the  demise.  Roberts 
V.  Holland,  62  L.  J..  Q.  B.  621 ;  [1893]  1  Q.  B. 
665 ;  5  R.  370 ;  41  W.  R.  494. 

Xyidanee  aa  to.] — In  an  action  on  a  covenant 
which  runs  with  the  land,  evidence  that  the 
defendant  is  in  as  heir  will  support  a  declaration 
charging  him  as  assignee.  Derisley  v.  Oustance, 
4  Term  Rep.  75. 

toota  Law— Corenant  in  Yen  Charter  againat 
Trado  of  Pnbliean.]— ^e  ZdXand  {EarV)  v. 
Elslop,  peat,  col.  1225. 


8.  To  Repaib. 

a.  The  Oovanant. 

i.  Obligations  under. 

Chonorally.] — On  a  covenant  in  a  leaae  of  a 
farm  and  cottages,  to  keep  and  uphold  and 
maintain  the  premises  in  good  repair,  the  lessee 
or  assignee  is  Dound  to  keep  up  the  cottages  in 
situ,  and  to  repair  them  if  ruinous,  or  so  as  to 
replace  them,  as  nearly  as  might  be,  in  the 
position  in  which  they  were  when  demised,  and 
is  liable,  having  puU^  them  down,  for  their 
value  as  they  stood,  without  reference  to  the 
result  of  their  removal  as  regards  the  general 
improvement  of  the  farm.  Woitlcoek  v.  Dew, 
1  F.  &  F.  337. 

A.  demised  to  B.  for  a  term  of  years  two 
messuages;  the  lease  contained  a  covenant  by 
B.  that  he  would,  during  the  term,  keep  the 
premises  in  repair,  and  leave  them,  at  the  end  of 
the  term,  in  good  repair,  and  in  the  same  state  as 
they  were  in  at  the  beginning.  At  the  end  of 
the  term  the  messuages  were  out  of  repair,  and 
had  been  converted  into  a  single  house.  B.  held 
on  without  a  fresh   lease,  and  C.  afterwards 
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pnxchMed  the  reyersion  of  A.,  and  B.  oontinned 
to  hold  on  under  G. : — Held,  that  B.  was  not 
liable,  on  an  implied  contract,  to  pnt  the 
mesBnage^  in  such  repair  and  in  the  same  state 
as  they  were  in  at  the  commencement  of  the 
tenn;  that,  suppoiiing  B.  so  liable,  0.  had  no 
right  of  action  for  breaches  of  the  contract 
committed  before  he  pnrchased  the  reversion. 
JohnMm  T.  St.  Prtet^s^  Jaere/ard,  Ckurehwarden*^ 

4  A.&E.  620;  4  N.  &  M.  186;  1  H.  «cW.  720; 

5  L.  J.,  K.  B.  116. 

Uabilitj  of  Taaumt  after  Bankrnptoy.]  — 
A  tenant  in  possession  of  premises  under  an 
agreement  for  a  lease  for  twenty-one  years,  from 
llicliaelmas,  1861  (the  lease  to  contain  a  cove- 
nant to  repair  and  leave  in  repair)  liquidated 
by  arrangement  in  1872,  and  got  his  discharge 
in  1880.  The  trustee  took  no  steps  with  regard 
to  the  premises,  which  the  tenant  continued  to 
occupy  till  Michaelmas,  1882 :— Held,  that  the 
tenant  was  bound  to  leave  the  premises  in  the 
state  of  repair  required  by  the  agreement. 
Pomfiyrd  V.  Ahhatt,  1  Cab.  k  B.  226. 

How  fiur  Uiual.] — A.,  who  was  under  an  agree- 
ment to  take  the  lease  of  a  house,  the  lease  to 
contain  all  "usual  covenants,"  agreed  to  assign 
all  his  interest  to  B.,  and  forwarded  him  a  copy 
of  the  agreement  for  a  lease.  In  answer  to 
inquiries  by  B.,  A.  stated  that  the  lessee  would 
not  have  to  do  substantial  repairs  : — Held,  first, 
that  A.*s  statement  was  a  misrepresentation  of 
a  matter  of  law,  and  not  of  fiict,  and  that  A. 
was  not  bound  by  it.  Kendall  v.  JBill^  6  Jur. 
(K.8.)  968. 

Held,  secondly,  that  B.  was  bound  to  repair 
the  house  in  the  event  of  damage  by  fire.    lo. 

Under  a  contract  for  a  lease  of  a  mill,  to  con- 
tain ^all  usual  and  necessary  covenants  and 
provisoes,"  and  particularly  a  covenant  on  the 
part  of  the  lessee  to  keep  the  mill  in  good  tenant- 
able  repair: — Held,  that  the  lessee  was  not 
entitled  to  have  introduced  into  the  covenant 
the  words  '*  damages  by  fire  or  tempest  only 
excepted."  Sharp  v.  Milligan,  23  Beav.  419. 
S,  a  nom.  Thorpe  v.  Milligan^  6  W.  R.  836. 

BuiBiiig  with  the  Land.] — See  ante,  col.  1096. 

Parol  Agreement] — ^An  action  may  be  main- 
tained by  a  tenant  against  his  landlord  upon  a 
parol  agreement  by  the  landlord  to  put  a  nouse 
in  tenantable  repair,  although  a  written  agree- 
ment for  a  lease  made  shortly  afterwards  is 
silent  as  to  the  terms  of  such  parol  agreement. 
Mann  v.  Nunn,  43  L.  J.,  C.  P.  241 ;  80  L.  T.  526. 

Iniido  Painting.] — Under  a  covenant  that  the 
tenant  "should  and  would  substantially  repair, 
uphold  and  maintain  "  a  house,  be  is  bound  to 
keep  up  the  inside  painting.  Mark  v.  Noyee, 
1  Car.  &  P.  265. 

Extent  of  Liability  nndor.l—A  tenant  under 
a  covenant  to  repair  is  liable  for  repairs  only, 
and  is  not  liable  tor  the  extra  expense  of  laying 
a  new  floor  on  an  improved  plan,  or  the  like. 
Saward  v.  Leggattj  7  Car.  k  P.  613. 

Of  Asiignoe.]— S0«  ante,  cols.  1069  et  seq. 

Habitoble  Sepair.]  — The  term  "habitable 
repair"  means  a  state  of  repair  reasonably  fit 
for  occupation  of  an  inhabitant.  Belcher  v. 
Mcintosh,  8  Car.  &  P.  720 ;  2  M.  &  Bob.  186. 


Where  a  tenant  takes  premises  which  are  out 
of  repair,  and  agrees  ^  to  put  the  promises  into 
habitable  repair,"  this  implies  that  he  is  to  put 
them  into  a  better  state  than  that  in  which  he 
found  them ;  and,  regard  being  had  to  the  state 
of  the  premises  at  the  time  of  the  ag^reement, 
and  of  their  situation,  and  to  the  class  of  persons 
likely  to  inhabit  them,  he  is  to  put  them  into  a 
condition  fit  for  a -tenant  to  inhabit.    lb. 

A  direction  to  keep  buildings  in  good  repair 
means,  not  the  state  of  repair  in  which  they 
were  at  the  testator's  deatn,  but  in  habitable 
repair.  "Farming  buildings"  include  '* farm- 
houses." Oooke  V.  Chotmondeieff^  4  Drew.  326  ; 
6  W.  B.  802. 

TOBiataUo  Bepair.] — Under  an  agreement  to 
keep  a  house  in  "good  tenantable  reiiair,"  and 
so  leave  the  same  at  the  expiration  of  the  term, 
the  tenant's  obligation  is  to  pnt  and  keep  the 
premises  in  such  repair  as,  having  regard  to  the 
age,  character  and  locality  of  the  house,  would 
make  it  reasonably  fit  for  the  occupation  of  a 
tenant  cit  the  class  who  would  be  likely  to  take 
it.  Prtntdfeet  v.  HaH,  59  L.  J.,  Q.  B.  889 ;  25 
Q.  B.  D.  42;  63  L.  T.  171 ;  38  W.  R.  730 ;  55 
J.  P.  20— C.  A. 

Under  an  agreement  for  a  lease  for  five  years 
of  a  dwelling-house,  the  tenant  was  to  leave  the 
house  in  tenantable  repair.  In  an  action  by  the 
landlord  at  the  end  of  the  tenancy  (which  con- 
tinued fcv  seventeen  years)  for  damages,  upon 
the  footing  that  the  tenant  was  liable  to  paper 
and  paint,  and  leave  the  house  in  the  same  con- 
dition as  when  he  took  it : — Held,  that  the 
landlord  was  not  entitled  to  damages  on  that 
footing,  but  that  he  was  entitled  to  compensa- 
tion for  waste,  the  tenant  being  liable  to  paint 
sufficiently  to  preserve  the  woodwork,  but  not  to 
do  _papering  or  decorative  painting.  Crawford 
V.  Nevaton,  36  W.  R.  54— C.  A. 

An  agreement  to  leave  a  farm  as  he  found  it  is 
an  agreement  to  leave  it  in  tenantable  repair,  if 
he  found  it  so.     WvMi  v.  Wh\U,  2  W.  BL  840. 

As  to  Time  when  Premises  sIioaUI  bo  Bepairod.] 

— ^A  covenant  by  the  lessee  to  repair  the  premises 
at  all  times  (as  often  as  need  or  occasion  should 
require),  and  at  farthest  within  three  months 
after  notice,  is  one  entire  covenant,  the  former 
part  of  which  is  qualified  by  the  latter.  HitrsfaU 
V.  Tedur,  1  Moore,  89  ;  7  Taunt.  385. 

"Forthwith."]— A  covenant  "forth- 
with" to  put  premises  into  complete  repair 
must  receive  a  reasonable  construction,  and  is 
not  to  be  limited  to  any  specific  time  ;  and  there- 
fore it  wiU  be  for  the  jury  to  say,  upon  the 
evidence,  whether  the  defendant  has  done  what 
he  reasonably  ought  in  the  performance  of  it. 
Doe  d.  PiUman  v.  Sutton,  9  Car.  &  P.  706. 

For  what  Period.] — ^When  a  lessee  covenants 
to  pay  the  rent  reserved  and  keep  the  demised 
premises  in  repair,  he  is  bound,  during  the  term, 
to  perform  both  covenants  as  long  as  the  subject- 
matter  of  the  demise  continues  to  exist,  although 
it  was  originally  of  no  value.  Meath  (Eart)  v. 
Cuthhert,  Ir.  B.  10  C.  L.  395. 

Xflbet  of,  whoB  subsequent  Statute  makes 
prior  UiO  of  Promises  Unlawfbl.] — A.  demised 
the  basement  of  a  warehouse  (other  parts  of 
which  he  had  leased  to  other  persons  for  storing 
gunpowder)  to  B.,  with  full  and  undisturbed 
right  and  liberty  to  store  cartridges  therein,  and 
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covenanted  to  keep  the  premises  in  proper  repair 
and  condition,  so  as  to  be  available  daring  the 
term  for  the  storing  of  cartridges,  and  to  keep  a 
proper  storekeeper  who  should  receive  the  cart- 
ridges ;  and  he  also  covenanted  for  quiet  enjoy- 
ment. Soon  afterwards  the  Explosives  Act,  1875, 
passed,  prohibiting  the  storing  of  cartridges  In 
the  same  building  with  gunpowder.  When  the 
act  came  into  operation,  A.  at  once  removed  B.^s 
cartridges  out  of  the  premises,  in  spite  of  B.'s 
request  that  he  would  not  do  so.  On  being  sub- 
sequently required  by  B.  to  store  a  quantity  of 
cartridges,  A.  replied  that  the  premises  were  at 
B.*s  disposal,  but  that  if  B.  stored  cartridges 
there,  he  must,  to  protect  himself,  give  notice  to 
the  authorities.  In  an  action  by  B.  to  restrain 
A.  from  obstructing  the  storing  of  his  cartridges, 
and  to  compel  A.  to  do  everything  necessary  to 
enable  him  to  deposit  his  cartridges  in  the 
demised  premises,  and  for  damages  : — ^Held,  that 
the  covenant  to  keep  the  premises  in  proper 
repair  and  condition  for  storing  cartridges  only 
referred  to  their  physical  condition,  and  did  not 
impose  upon  A.  an  obligation  to  procure  licences 
to  make  the  storage  l^;al ;  and  that,  the  subse- 
quent act  of  parliament  having  rendered  it  illegal 
to  store  cartridges  in  the  building,  B.  must  bear 
the  loss,  as  there  was  nothing  in  the  lease  to 
throw  it  upon  A.  Newby  v.  SJuirpe,  47  L.  J.,  Ch. 
617 ;  8  Ch.  D.  39 ;  38  L.  T.  683 ;  26  W.  B.  685 
— C.  A. 

Held,  also,  that  A.*s  removal  of  B.*s  cartridges 
was  only  a  trespass,  and  not  an  eviction.    Ih, 

« 

Landlord  finding  Materials — ^Damages  resnlt- 
ing  firom  Fon-repair.] — The  tenant  agreed  to 
keep  the  buildings  in  good  repair.  The  landlord 
by  a  subsequent  clause,  agreed,  on  notice  from 
the  tenant,  to  find  materials  for  repairs,  the 
tenant  doing  the  drawing  and  labour.  A  bam 
requiring  repair,  the  tenant  gave  the  landlord 
notice  to  find  materials,  which  he  failed  to  do  for 
more  than  the  allowed  period.  The  bam  remained 
out  of  repair,  in  consequence  of  which  a  storm 
damaged  the  roof,  and  the  rain  entered  and 
damz^ed  the  tenant^  com  : — Held,  that  the 
tenant  was  not  entitled  to  damages  for  the 
injury  done  to  his  com,  for  that  his  obligation  to 
repair  was  not  conditional  on  the  landlord  find- 
ing materials,  and  that  the  damage  arose  from 
his  own  failure  to  carry  out  his  part  of  the  con- 
tract, and  that  he  ought  to  have  repaired,  and 
claimed  the  cost  of  the  materials  from  the  land- 
lord. Tucker  v.  Linger,  61  L.  J.,  Ch.  713  ;  21 
Ch.  D.  18  ;  46  L.  T.  198  ;  30  W.  R.  425.  S.  C, 
in  H.  L.,  52  L.  J.,  Cb.  941  ;  8  App.  Cas.  508  ;  49 
L.  T.  373  ;  32  W.  R.  40  ;  48  J.  P.  4. 

Implied  Covenant  by  Landlord  to  enable 
Leiioe  to  perform  CoTenant  to  Bepair.l — There 
were  two  houses,  Nos.  88  and  40,  in  B.  street. 
The  upper  stories  of  these  houses  adjoined, 
but  the  ground  floors  were  separated  by  an 
archway,  which  was  wholly  under  Ko.  40,  the 
north  wall  of  No.  38  thus  being  in  its  upper 
part  a  party  wall  between  No.  38  and  the  arch- 
way. The  defendants  were  freeholders  of  both 
houses  and  the  archway.  They  let  No.  38  to  A. 
on  lease,  taking  a  covenant  to  repair,  which 
included  party  walls.  Afterwards,  and  during 
the  term  of  the  lease  to  A.,  they  let  No.  40  to  the 
plaintifE  for  eleven  years,  taking  a  similar  cove- 
nant, the  archway  remaining  in  their  own  occu- 
|>ation.  In  1874,  during  the  currency  of  both 
leases,  that  part  of  the  wall  which  formed 


the  party  wall  between  Na  38  and  the  archway, 
and  was  in  the  joint  occupation  of  A.  and  the 
defendants,  bulged  and  gave  way,  and  the  plain- 
tiffs house,  which  rested  on  it,  became  in  conse- 
quence uninhabitable.  The  plaintiff  then  claimed 
compensation  from  the  defendants  on  the  gronnd 
that  there  was  an  implied  covenant  in  the  lease 
that  the  defendants  would  keep  their  premises  in 
such  condition  as  to  enable  him  to  perform  bis 
covenant  to  repair: — Held,  that  there  was  no 
such  covenant,  and  that  he  was  not  entitled  to 
recover.  Coleheeh  or  Colheek  v.  Girdler^  Oo,, 
45  L.  J.,  Q.  B.  225  ;  1  Q.  B.  D.  234  ;  34  L.  T.  350  ; 
24  W.  R.  577. 

In  Agreement— Lease  never  Exeonted.]— By 
agreement,  reciting  a  former  agreement,  for  the 
grant  of  a  lease  of  copyhold  premises  to  A.  for 
twenty-one  years,  from  the  25th  of  Mardi,  1820, 
and  that  A.  had  requested,  and  the  plaintiff  had 
agreed,  that  the  defendant  should  be  accepted  as 
tenant,  and  a  lease  should  be  granted  to  him 
instead  of  to  A.  on  the  same  terms  ;  and  that  the 
plaintiff  was  desirous  to  let  the  premises  to  the 
defendant  so  soon  as  a  good  licence  for  that 
purpose  should  be  granted  to  him  by  the  lord  of 
the  manor,  but  not  before ;  the  plaintiff,  in  con- 
sideration of  the  covenants  and  agreements  on 
the  part  of  the  defendant,  covenanted  that  he 
would,  so  soon  as  a  good  licence  for  that  purpose 
should  have  been  procured  to  him  from  tne  lord, 
at  the  defendant's  expense,  lease  the  premises  to 
the  defendant  for  all  the  residue  then  unexpired 
of  the  term  of  twenty-one  years  from  the  25th  of 
March,  1820 ;  and  the  defendant  covenanted 
thenceforth  yearly,  during  the  remainder  of  the 
term,  to  pay  the  plaintiff  the  rent,  and  also  that 
he  would  &om  time  to  time,  during  the  term  to 
be  granted,  keep  the  premises  in  repair.  The 
defendant  entered  upon  the  premises,  and  occu- 
pied them  until  the  expiration  of  twenty-one 
years  from  the  25th  of  March,  1820 :—  Held, 
that  he  was  liable  on  the  covenant  for  repair, 
although  no  lease  had  ever  been  made  to  him 
pursuant  to  the  agreement,  nor  any  licence 
obtained  from  the  lord  for  tbat  purpose.  PUtor 
V.  auor,  9  M.  &  W.  316  ;  12  L.  J.,  Ex.  129, 

Floors  ofWarehonse  Overloaded  by  Bnb-tonnnt 
—Fall  of  Premises.]  —  The  plaintiffs  demised 
certain  floors  in  a  warehouse  to  the  defendant  at 
a  rent.  He  covenanted  to  repair,  maintain  and 
keep  the  inside  of  the  premises  in  good  and 
tenantable  repair  and  condition,  and  to  deliver 
them  up  at  the  end  of  the  term,  damage  by  fire, 
storm  or  tempest,  or  other  inevitable  accident, 
and  reasonable  wear  and  tear  only  excepted. 
The  plaintifb  covenanted  to  keep  the  walls,  roof 
and  main  timbers  of  the  premises  in  good  and 
substantial  repair  and  condition.  The  lease  also 
contained  a  provision  for  the  suspension  of  the 
rent  in  the  event  of  the  premises  being  burnt 
down,  or  damaged  by  fire,  storm  or  tempest. 
Sub-lessees  of  the  defendant  overloaded  a  fioor 
with  flour,  in  consequence  of  which  the  whole 
building  felL  The  plaintiffs  rebuilt  it,  and  sued 
for  rent  during  the  time  the  building  was  unoccu- 
pied, and  for  damages.  The  defendant  denied 
liability,  and  claim^  damages  from  the  plain- 
tiffs : — Held  (1),  that,  notwithstanding  the  fall, 
the  defendant  was  liable  to  pay  the  rent ;  (2), 
that  there  was  no  implied  warranty  by  the 
plaintifte  that  the  building  was  flt  for  the  pur- 
pose for  which  it  was  to  be  used ;  (3)  that,  in  the 
absence  of  notice  to  them  of  any  damage  or  want 
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of  repair,  the  plaintifEs  were  not  liable  on  their 
express  covenant  to  keep  the  walls,  roof,  and 
main  timbers  of  the  building  in  repair ;  (4)  that, 
on  the  authority  of  Saner  t.  BuUm  (7  Ch.  D. 
816),  the  destruction  of  the  building,  if  caused 
by  using  the  property  demised  in  what  was 
apparently  a  reasonable  and  proper  manner, 
having  regard  to  its  character,  and  to  the  pur- 
poses for  which  it  was  intended  to  be  used,  was 
not  waste,  and  therefore  the  tenant  would  inot  be 
liable  to  pay  damages  for  it ;  (5)  that  as  the  case 
was  not  within  the  exceptions  in  his  express 
covenant  to  repair,  he  was  liable  under  it  to  the 
cost  of  putting  the  inside  of  the  floors  demised, 
and  the  fixtures  therein,  in  good  and  tenantable 
repair.  Manrhetter  Bonded  Warehouse .  Co.  y. 
Clarr,  49  L.  J.,  C.  P.  809 ;  6  C.  P.  D.  607 ;  43 
L.  T.  476  ;  29  W.  R.  354  ;  46  J.  P.  7. 

Liability  of  Landlord.] — A  tenant  hired  of  a 
landlord  the  ground-floor  of  a  warehouse,  the 
upper  part  of  which  was  occupied  by  the  land- 
lord himself.  The  water  from  the  roof  was 
collected  by  gutters  into  a  box,  from  which  it 
was  discliargeid  by  a  pipe  into  the  drains.  A 
hole  was  made  in  the  oox  by  a  rat,  through 
which  the  water  entered  the  warehouse  and 
wetted  the  tenant^s  goods.  The  landlord  had 
used  reasonable  care  in  examining  and  seeing  to 
the  security  of  the  gutters  and  the  box.  In  an 
action  by  the  tenant  against  the  landlord  for  the 
damage  so  caused : — Held,  that  he  was  not  liable, 
either  on  the  ground  of  an  implied  contract,  or 
on  the  ground  that  he  had  brought  the  water  to 
the  place  from  which  it  entered  the  warehouse. 
Careiairs  v.  Taylor.  40  L.  J.,  Ex.  129 ;  L.  R.  6 
Ex.  217  ;  19  W.  R.  723. 

In  a  lease  of  a  newly-constructed  grain  ware- 
house there  was  a  covenant  by  the  lessor  that 
he  would  during  the  term  "  keep  the  main  walls 
and  main  timbers  of  the  warehouse  in  good 
repair  and  condition."  The  lessee  entered  under 
the  lease  and  stored  grain  in  it  in  a  reasonable 
and  proper  way.  After  a  short  time  a  beam 
which  supported  one  of  the  floors  broke,  and 
ultimately  the  external  walls  sank  and  bulged 
outwards,  and  the  lessor  spent  a  large  sum  in 
repairing  the  premises.  In  an  action  by  the 
lessor  to  recover  from  the  lessee  what  he  had 
thus  expended : — Held,  that  the  lessee  had  not 
been  guilty  of  waste.  Saner  v.  Bilton,  47  L.  J., 
Ch.  267  ;  7  Ch.  D.  816  ;  38  L.  T.  281  ;  26  W.  R. 
394. 

Held,  also,  that  the  lessor  was  bound  under 
his  covenant  to  put  the  walls  and  main  timbers 
in  good  repair,  having  regard  to  the  class  of 
buUdings  to  which  the  warehouse  belonged,  and 
not  merely  to  the  condition  of  the  particular 
building.    lb. 

Held,  also,  that  the  covenant  implied  a  licence 
by  the  tenant  to  the  landlord  to  enter  upon  the 
premises  for  a  reasonable  time  for  the  purpose  of 
•executing  the  necessary  repairs.    lb. 

Bights  of  Tmitaei  of  LeaMholdi  where 
Tenant  for  Life  doei  not  Bepair.] — ^When  lease- 
hold houses  are  vested  in  trustees  on  behalf  of 
A  tenant  for  life  and  remaindermen,  it  is  the 
duty  of  the  trustees  to  keep  the  property  free 
from  the  risk  of  forfeiture  by  a  breach  of  the 
covenants  of  the  lease,  and  they  are  entitled  to 
have  the  rents  applied  in  keeping  the  houses  in 
a  proper  state  of  repair.  The  trustees  are  not 
bound  to  be  content  with  the  setting  apart  of  a 
«um  of  money  in  the  joint  names  of  themselves 


and  the  tenant  for  life  as  an  indemnity  against 
the  consequences  of  a  breach  of  the  covenant! 
of  the  lease,  but  are  entitled  to  require  the  cove- 
nants to  be  specifically  performed.  When  a 
tenant  for  life  of  leasehold  houses  is  allowed  by 
the  trustees  to  receive  the  rents,  and  the  houses 
are  not  kept  in  a  proper  state  of  repair  according 
to  the  covenants  of  the  lease,  the  court  will,  at 
the  instance  of  one  of  the  trustees,  appoint  a 
receiver  of  the  rents,  for  the  purpose  of  enforcing 
the  proper  repair  of  the  houses.  Fowler^  In  re, 
Fowler  v.  Odell,  16  Ch.  D.  723  ;  44  L.  T.  99  ;  29 
W.  R  891. 

ii.  What  Premiife, 

BnildingM  Sreotad  and  Built,  or  to  be  Zreetad 
and  Built.] — ^A  lessor,  in  1779,  demised  for  a 
term  of  ninety-nine  years,  from  the  29th  of 
September,  1778,  premises  described  as  "all  that 
piece  or  parcel  of  land  situate  on  the  north  side 
of  East  Lane,  in  Walworth,  abutting  south  on  the 
said  lane,  north,  &c.,  and  which  said  piece  or 
parcel  of  land  hereby  intended  to  be  demised, 
contains  in  width,  ^.,  tofi;ether  with  the  mes- 
suage or  tenement,  and  aU  other  erections  and 
buildings  erected  and  built,  or  which  may  at  any 
time  during  the  time  hereby  intended  to  be 
granted  be  erected  and  built,  on  the  said  piece  or 
parcel  of  land  or  any  part  thereof."  The  descrip- 
tion in  the  parcels  then  continued  as  follows : 
"  And  also  alt  that  one  acre  of  land  lying  at  the 
back  of  the  garden  belonging  to  the  said  mes- 
suage as  the  same  is  now  fenced  in  and  inclosed  ; 
which  said  messuage  and  garden  is  in  the  occu- 
pation of  H.  P.,  and  the  said  acre  of  land  in  the 
occupation  of  the  said  lessee  " ;  and  the  lessee 
covenanted  that  he,  his  heirs,  administrators,  and 
assigns,  should  and  would  **  repair  the  said  mes- 
suage or  tenement  and  erections  and  buildings 
erected  and  built,  or  to  be  erected  and  built,  upon 
the  said  ground  demised."  At  the  date  of  the 
lease,  in  1779,  the  only  building  on  any  part  of 
the  demised  land  was  the  messuage  or  tenement 
mentioned  in  the  first  portion  of  the  parcels.  At 
the  expiration  of  the  term  in  1877,  not  only  the 
site  of  the  original  messuage  and  garden  but 
also  the  one-acre  field  lying  behind  was  covered 
with  numerous  small  houses,  all  of  which  were 
out  of  repair : — Held,  that  the  covenant  to  repair 
extended  to  the  whole  of  the  demised  land  and 
the  buildings  thereon  erected,  and  that  the  defen- 
dants were  liable  for  the  whole  claim.  Hudeon 
V.  Waiiams,  89  L.  T.  632. 

A  covenant  in  a  building  and  repairing  lease 
to  leave  the  demised  premises,  with  all  new 
erections,  well  repaired,  extends  to  the  new 
erections  only.    Lant  v.  Norris,  1  Burr.  287. 

Under  a  lease  of  a  farm,  the  tenant  was  bound 
to  keep  in  repair  the  baildings  to  be  erected 
thereon  during  the  term ;  the  tenant,  with  the 
permission  of  the  landlord,  who  was  lord  of  the 
manor,  bailt  a  house  on  the  waste  adjoining  the 
farm,  and  he  enjoyed  it  with  the  farm  : — ^Held, 
that  the  tenant  was  also  under  an  obligation  to 
keep  the  house  in  repair.  White  v.  Wahley^  26 
Beav.  17  ;  28  L.  J.,  Ch.  77  ;  4  Jur.  (N.S.)  988 ;  6 
W.  R.  791. 

A  lessor  demised  "  three  tenements  or  dwelling- 
hoases,  and  a  field  or  plot  of  ground  adjoining 
thereto,"  and  the  lessee  covenanted  "well  and 
sufficiently  to  repair,  sustain,  and  keep  the  tene- 
ments or  dwelling-houses,  field  or  plot  of  ground 
and  premises,  and  every  part  thereof,  as  well  in 
houses,  buildings,  walls,  hedges,  ditches,  fenoea, 
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gates,  aa  in  all  other  needfnl  and  neoeasary  repa- 
rations whatsoever,  when  and  aa  often  aa  occasion 
shall  require  daring  the  term,  and  at  the  end  or 
sooner  determination  thereof  tiie  premises  so 
well  and  sufficiently  repaired  into  the  hands  and 
possession  of  the  lessor  peaceably  to  leave  and 
yield  up  "  : — ^Held,  that  the  covenant  did  not 
extend  to  houses  afterwards  built  in  the  field. 
OfTTMh  V.  CW«,  8  H.  &  C.  446 ;  84  L.  J.,  Ex. 
19  ;  11  Jur.  (K.8.)  181  ;  11  L.  T.  606  ;  13  W.  R. 
389. 

Where  the  lessee  covenanted  to  build  and  to 
repair  both  the  houses  built  and  to  be  built,  and 
for  delivering  up  at  the  end  of  the  term.  For 
forty-six  years  ot  the  lease  the  lessor  received  the 
rent  and  omitted  to  enforce  the  covenant  to 
build,  &C.  Upon  a  sale  of  the  terms  : — Held  (1), 
that  the  covenant  for  delivering  up,  &c.,  extended 
to  the  additional  honsea  covenanted  to  be  built, 
and  not  merely  to  those  already  built  at  the  date 
of  the  lease.  (2)  That  the  title  was  bad,  ^though 
the  purchaser  might  hold  on  to  the  end  of  the 
term,  and  escape  the  covenant  by  assignment  to 
a  pauper;  and  ^3)  that  the  purchaser  was  not 
bound  to  accept  either  compensation  or  indemnity. 
NimaUU  v.  FligU,  7  Beav.  521  ;  13  L.  J.,  Ch.  414  ; 
8  Jur.  838. 

littingt  in  Coal-mina.] — ^Where  a  lessee  of  a 
coal-mine  covenanted  at  the  end  of  the  term  to 
yield  up  the  works  and  mines,  and  all  ways  and 
roads  in  such  good  repair,  order  and  condition,  so 
that  the  worlu  might  be  continued  and  cairied 
on  by  the  lessor : — Held,  that  such  covenant  did 
not  include  wooden  sleepers,  or  iron  tram-plates 
fastened  to  such  wooden  sleepers,  used  for  the 
purpose  of  a  railway.  Beattfort  (Duke)  v.  Batet^ 
3  De  G.  F.  &  J.  381 ;  31  L.  J.,  Ch.  481  ;  6  L.  T. 
82  ;  10  W.  R.  200. 

Liability  to  repair  Xill-whael.]— An  agree- 
ment for  the  letting  of  a  farm  and  mill  provided 
that  the  tenant  "  should  keep  and  leave  the  mes- 
suages and  buildings  in  good  and  substantial 
repair,"  &c.  In  an  action  by  the  landlord  to 
recover  damages  for  non-repair  of  the  mill-wheel : 
— Held,  that  the  tenant  was  liable.  Openshatv 
V.  JCvatu,  50  L.  T.  156. 

Bights  of  Tenant  aa  to  Bepair  of  Extomal 
Wall  of  DwaUiag.] — ^A  lessor  of  a  house,  situate 
in  a  borough,  .covenanted  with  the  lessee  to 
repair  and  keep  in  repair  aU  the  external  parts  of 
the  demised  premises,  except  the  glass  and  lead 
of  the  windows.  The  corporation,  acting  under  a 
local  statute  passed  after  the  demise,  pulled  down 
an  adjoining  house,  and  thereby  left  the  wall  of 
the  demised  house,  which  had  previously  divided 
the  two,  exposed  and  without  support ;  the  wall 
thereupon  gave  way,  and  the  house  became  unin- 
habitable. The  lessee  immediately  called  upon 
the  lessor  to  repair,  which  he,  six  weeks  after 
the  sinking  of  the  wall,  finally  refused  to  do.  On 
this  the  lessee,  who  had  removed  to  other  pre- 
mises, pulled  downi  and  began  to  rebuild  the 
wall,  and,  before  the  work  was  finished,  sued  the 
lessor  upon  his  covenant : — ^Held,  that  the  wall, 
even  before  the  neighbouring  house  had  been 
removed,  was  an  external  part  of  the  demised 
premises ;  the  external  parts  of  premises  being 
those  which  form  the  inclosure  of  them,  and 
beyoud  which  no  part  of  them  extends.  Oreen 
V.  Bales,  2  Q.  B.  225  ;  1  G.  &  D.  408  ;  11  L.  J., 
Q.  B.  63  ;  6  Jur.  436. 

Held,  also,  that  the  lessee  was  liable  on  his 


covenant,  though  the  injury  to  the  wall  was  done 
in  the  first  instance  by  the  corporation,  and  the 
local  statute  had  a  apecial  clause  for  the  recovery 
of  oompenaation  from  them  in  caae  of  svuik 
injuries ;  for  the  lessor  ought  to  have  set  about 
the  repair  in  time  to  prevent  the  mischief  which 
enaueo.    lb. 

In  auch  an  action  the  leasee,  after  auch  refusal, 
having  rebuilt  an  external  wall,  ia  entitled  to- 
recover  the  ooeta  thereof,  the  jury  having  found 
that  thia  waa  the  proper  mode  of  reatoring  it.  Tb. 

He  may  also  recover  the  price  of  damage  done 
to  plate-glaaa  and  fixturea  in  consequence  of 
the  sinking  of  the  wall ;  but  the  lessee  cannot 
recover  the  rent  paid  by  him  for  the  occupation 
of  other  premises  during  the  progress  of  the 
repairs,  though,  during  that  time,  the  demised 
premises  were  not  safely  inhabitable.    Ih, 


iii.  Conditional  or  Absolute  Covenants. 

OonditloiiaL] — ^The  plaintiff  and  defendants, 
agreed,  the  plaintiff  to  let  and  the  defendants 
to  take  a  messuage,  bam,  stable,  and  outbuild- 
ings,  and  the  defendants  agreed  to  keep  in  repair 
the  messuage,  buildings,  and  premises,  the  same- 
being  first  put  into  repair  by  the  plaintifE.  In 
an  action  for  non-repair : — ^Held,  first,  that  the- 
repair  by  the  plaintiff  was  a  condition  precedent 
to  the  obligation  on  the  defendants  to  keep  in 
repair.  NeaU  v.  Badeliffe,  15  Q.  B.  916;  90- 
L.  J.,  Q.  B.  130  ;  15  Jur.  166. 

Held,  aecondly,  that  on  this  contract  the  con- 
dition precedent  could  not  be  decided,  and  that 
the  plaintiff  could  not  recover  for  non-repair  of 
any  part  of  the  premises  without  having  first 
repaired  the  whole.    lb, 

A  declaration  stated  that  the  plaintiff  demised 
premises  to  the  defendant,  subject  to  a  covenant 
that  he  should  expend  1002.  in  substantial 
improvements,  additions,  and  repairs,  under  the 
direction  and  with  the  approbation  of  some  com- 

S^tent  surveyor,  to  be  named  by  the  plaintiff, 
reach,  that  the  defendant  would  not  expend 
100^.  in  substantial  improvements,  additions,  and 
repidrs,  although  the  plaintiff  was  always  ready 
and  willing  to  appoint  a  competent  surveyor : — 
Held,  that  the  appointment  ol  a  surveyor  was  a 
condition  precedent  to  the  defendant's  liability 
to  expend  100^.,  and  that  the  declaration  was  bad 
on  special  demurrer.  Coornbe  v.  OreenOj  2  D» 
(N.8.)  1023 ;  10  M.  &  W.  480 ;  12  L.  J.,  Ex. 
291. 

Agreement  for  a  lease  for  five  years,  from  the 
1st  April,  1840,  the  landlord  undertaking  to  erect, 
by  that  time,  a  new  warehouse  on  part  of  the 
ground  to  be  demised,  and  to  put  the  old  ware- 
house in  repair,  the  amount  of  rent  to  be 
determined  with  reference  to  the  amount  of  the 
landlord's  expenditure  on  the  buildings.  The 
new  building  was  not  erected,  nor  the  old  ware- 
house repaired,  on  the  1st  April ;  but  no  objection 
was  made  by  the  intended  lessee,  who  then 
occupied  part  of  the  premises  under  a  former 
agreement,  and  shortly  afterwards  the  whole 
promises  were  destroyed  by  fire : — Held,  upon  & 
bill  filed  in  equity  iSj  the  landlord  for  specifio 
performance  of  the  agreement,  and  for  the 
defendant  to  rebuild  the  premises,  and  to  accept 
a  lease,  that  it  waa  a  condition  precedent,  that 
the  premises  should  be  put  in  repair  before  the 
lease  was  granted,  and  that,  aa  the  landlord  had 
not  performed  his  engagement  within  the  time 
limited,  the  contract  could  not  be  enforced  in 
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equity.     Ominter  ▼.  Mtutpkerton,  5  Kooie,  P.  G. 
83. 

Abfolute.  j — In  a  lease  for  liyes  of  a  manor  and 
demesnes,  the  lessee  coyenanted  to  repair  and 
keep  the  premises  in  all  needful  and  necessary 
reparations,  having  or  taking  in  upon  the 
demised  premises  suffideut  housebote  for  the 
doing  thereof,  without  committing  waste : — 
Held,  that  the  coyenant  was  an  absolute,  and 
not  a  conditional,  covenaut  to  repair,  with  a 
licence  to  take  timber  for  housebote.  Bristol 
(JDean)  v.  Jows,  1  El.  4c  EL  484  ;  28  L.  J.,  Q.  B. 
201  ;  5  Jut.  (n.8.)  956  ;  7  W.  R.  307. 

A  lease  was  in  the  following  forms  :  G.  coYe- 
nants  with  J.  that  G.  will,  during  the  continuance 
of  the  term,  at  his  own  costs  and  charges,  in  all 
things  well  and  sufficiently  repair  and  gliuse  the 
windows  of  the  messuage,  and  also  the  hedges, 
ditches,  mounds,  and  fences  of  and  belonging  to 
the  premises,  and  all  fixtures,  additions  Uiereto, 
daring  the  term,  in  and  by,  and  with  all  and  all 
manner  of  needfal  and  necessary  reparations, 
cleansings,  and  amendments,  when  and  as  often 
as  occasion  shall  require,  the  farmhouse  and 
buildings  being  previously  put  and  kept  in 
repair  by  J. : — Held,  that  these  latter  words 
raised  an  absolute  covenant  on  the  part  of  J.  to 
put  farmhouse  and  buildings  in  repair.  Oonnoeh 
T.  Jone$y  S  £z.  283  ;  18  L.  J.,  Ex.  204. 


iv.  Notice. 

» 

To  Tenant]— A  lease,  containing  a  covenant 
by  the  lessee  to  repair  the  premises  at  all  times 
(as  often  as  need  or  occasion  should  require), 
**and  at  farthest  within  three  months  after 
notice,"  is  one  entire  covenant,  the  former  part 
of  which  is  qualified  by  the  latter.  HoTMfall  v. 
Tettar,  I  Moore,  89 ;  7  Taunt.  385. 

In  ejectment  for  a  forfeiture  of  a  lease,  con- 
taining the  usual  clause  of  re-entry,  and  a 
covenant  generally  to  repair,  with  a  further 
covenant,  within  three  months  after  notice,  to 
repair  the  defects  pointed  out  in  a  notice,  the 
forfeiture  is  complete  before  the  expiration  of 
the  three  months.  Roe  d.  GoaUy  v.  Paine,  2 
Gamp.  520. 

A  general  covenant  to  repair,  and  further  to 
repair  within  three  months  after  notice  from  the 
lessor,  are  separate  and  independent  covenants, 
and  a  right  of  re-entry  attaches  for  a  breach  of 
the  former,  though  no  notice  is  given  under  the 
latter.  BaylU  v.  Le  Chroe,  4  G.  B.  (H.B.)  537  ; 
4  Jur.  (N.8.)  513. 

Covenants  to  repair  after  notice  considered  as 
distinct  covenants.  Gregory  v.  WUeon,  9  Hare, 
690 ;  16  Jur.  304. 

WaiTtt— Aoeeptanee  of  Bent.]  —  A  notice, 
requiring  a  tenant  to  remedy  a  breach  of 
covenant  by  repairing  premises  within  three 
months  expired  on  February  Ist,  1884.  No 
repairs  were  then  done,  and  on  February  2nd, 
the  rent  due  at  Ghristmas,  1888,  was  accepted : 
—Held,  that  the  acceptance  of  the  rent  was  no 
waiver  of  the  breach  of  covenant.  Oronin  v. 
Bogeriy  1  Gab.  k,  £.  848. 

Snspamion  of— Negotiation  Idr  Pvrehafo  of 
Lessee's  Interest.]— When  a  notice  to  repair 
has  been  given,  and  the  lessee  makes  an  offer 
to  sell  his  interest  in  the  premises,  and  a 
negotiation  takes  place  on  that  offer,  the  effect 


of  that  offer  and  the  negotiation  is  to  suspend 
the  notice  till  the  negotiation  has  been  termi- 
nated, from  which  event  alone  the  date  of  the 
notice  can  properly  be  calculated.  Equity  wiir 
relieve  against  an  ejectment  founded  on  the- 
original  notice.  Hnghee  v.  Metropolitan  My., 
46  L.  J.,  G.  P.  583  ;  2  App.  Gas.  439  ;  86  L.  T.  932 ; 
25  W.  R.  680— H.  L.  (E.) 

How   fkr   a  Waivor    to   Forfoitnro.]  —  An 

indenture  of  lease,  with  a  clause  for  re-entry,, 
contained  a  general  covenant  on  the  part  of  the 
lessee  to  keep  the  premises  demised  in  repair, 
and  a  further  covenant  that  he  would,  within 
three  months  after  notice  being  given  to  him  by 
the  landlord,  repair  all  defects  specified  in  the 
notice.  The  premises  demised  ocing  out  of 
repair  the  landlord  gave  the  lessee  notice  to 
repair,  in  accordance  with  the  covenants  of  the 
lease.  Before  the  expiration  of  three  months, 
ejectment  was  brought : — ^Held,  that  the  notice 
was  not  a  waiver  of  the  forfeiture  incurred  by 
the  breach  of  the  general  covenant  to  repair, 
and  that  the  action  was  maintainable.  Few  v. 
PerhvM,  86  L.  J.,  Ex.  54 ;  L.  B.  2  Ex.  92  ; 
16L.  T.62;  15  W.  R.  718. 

To  Landlord.] — Under  a  covenant  by  a  lessor 
'*to  keep  the  main  walls,  main  timbers,  and 
roofs  of  the  demised  premises  in  good  repair 
during  the  continuance  of  the  demise,"  the  lessor 
cannot  be  sued  for  any  non-repair,  unless  he  has 
had  notice  from  the  lessee  of  the  want  of  repair. 
Mahin  v.  Wathineon,  40  L.  J.,  Ex.  33 ;  L.  R.  6 
Ex.  25  ;  23  L.  T.  592  ;  19  W.  R.  286. 

Heoesiity  fbr.] — ^In  an  action  by  a  tenant 
against  a  landlord  for  breach  of  an  agree- 
ment to  keep  drains  in  repair,  the  jury  found 
that  neither  party  knew  of  the  defective  condi- 
tion of  the  drains  before  the  damage  occurred, 
and  that  the  plaintiff  had  not,  and  the  defen- 
dant had,  the  means  of  knowing  : — Held,  that 
the  defendant  was  not  liable.  HugaU  v.  McKean, 
53  L.  T.  94  ;  83  W.  R.  588— G.  A.  Affirming 
1  Gab.  k  E.  391. 


T.  Upon  whom  binding, 

Domiio  to  Two  aa  Tenants  in  Common.] — 
Premises  were  demised  to  G.  and  A.,  "their 
executois,  administrators,  and  assigns,"  haben- 
dum to  ^  the  said  G.  and  A.,  their  executors, 
administrators,  and  assigns,  as  tenants  in  common 
and  not  as  joint  tenants,"  at  a  single  yearly  rent ; 
and  G.  and  A.  covenanted  ^  for  themselves,  their 
executors,  administratora,  and  assigns  that  they 
the  said  G.  and  A.,  or  some  or  one  of  them,  their 
executors,  administrators,  or  assigns,"  would  pay 
the  said  yearly  rent  and  keep  the  premises  in 
repair.  G.  having  died  during  the  term,  the 
lessor  sued  A.  and  the  executors  of  G.  for 
breaches  of  covenant  occurring  after  G.'s  death  : 
— Held,  that  the  covenants  were  in  form  joint 
and  not  several,  and  that  G.'s  executors  were  not 
liable.  Wkyte  v.  TyndaU,  57  L.  J.,  P.  C.  114  ; 
13  App.  Gas.  263  ;  68  L.  T.  741  ;  52  J.  P.  675— 
H.  L.  (Ir.) 

Loisoo's  Xzoonton  after  Entry.] — Semble, 
that  an  executor  of  a  lessee  cannot,  after  enter- 
ing, limit  his  liability  under  the  testator's 
covenant  to  repair.  Rendall  v.  Andrea,  61 
L.  J.,  Q.  B.  630. 
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Asiignee  of  Leaie.] — See  ante,  ools.  1072-1074. 

Under-leuee— Breftoh  by  his  Sab-lesMe.] — 
A  declaration  by  the  assignee  of  part  of  the 
■reversion,  for  non-repair  of  premises,  stated  that 
G.  held  the  premises  under  a  lease  for  ninety-nine 
years,  which  expired  on  the  26th  December, 
1849  ;  that  during  the  time  he  so  held  the 
premises  he  grant^  an  under-lease  to  V.  and  S. 
tfor  twenty-fiye  years  and  a  quarter  from  the 
25th  December,  1823,  by  which  V.  and  S.  jointly 
•and  severally  covenanted  with  G.  that  they 
would  during  the  term  repair,  and  at  the  end  of 
the  term  deliver  them  up  in  repair  to  G. ;  that 
during  the  under-lease  to  V.  and  S.,  G.  granted 
this  reversion  to  S.  and  the  plaintifb,  whereupon 
the  term  in  the  under-lease  was,  as  to  one 
tmdivided  sixth  part,  merged  in  the  reversion, 
and  S.  and  the  plainti&  became,  as  joint 
tenants,  possessed  of  the  reversion  of  three 
•undivided  sixth  parts  of  the  premises,  and  the 
plaintifs  became,  as  joint  tenants,  possessed  of 
the  reversion  of  two  other  undivided  sixth  parts  ; 
that  y.  afterwards  assigned  to  S.  his  interest  in 
the  under-lease  granted  to  him  and  S.,  whereupon 
the  term  as  to  one  undivided  ^xth  part,  merged 
in  the  reversion  in  the  three  sixth  parts,  whereof 
S.  and  the  plaintifEs  were  possessed,  and  that  S. 
•died  before  the  determination  of  the  under-lease, 
.and  alleged  as  a  breach  the  non-performance  by 
V.  of  the  covenant  to  repair  after  S/s  death,  and 
4:0  leave  in  repair.  Plea,  that  after  G.  demised 
to  S.  and  V.,  and  before  the  assignment  to  S.  by 
v.,  V.  and  S.  demised  the  premises  to  T.  for 
twenty-three  years  from  the  25th  June,  1825. 
with  covenants  by  T.  to  keep  and  leave  in  repair ; 
the  death  of  T.,  and  that  L.  the  original  lessor 
sued  the  plaintiff  for  non-repair,  and  that  such 
.action  was  settled  by  an  agreement,  without  the 
privity  or  consent  of  V.,  whereby  the  represen- 
tatives of  T.  agreed  to  pay  300^.  and  to  give  up 
possession  to  L.,  and  the  plaintiff  agreed  to  pay 
S.  2001,,  and  to  deliver  up  the  lease  to  a  third 
person  in  trust  for  L. ;  but  to  be  produced  for 
the  purpose  of  supporting  i^ny  claims  against  V. 
relating  to  the  premises,  and  that  when  such 
•claims  should  have  been  satisfied,  the  plaintiffs 
would  concur  in  surrendering  their  estate  or 
interest  in  the  lease,  and  that  in  pursuance  of 
the  agreement,  possession  was  delivered  to  L., 
And  that  thereby  V.  had  been  prevented  from 
performing  his  covenant : — Hela,  that  the  plea 
was  bad,  inasmuch  as  the  agreement  and  the 
■delivery  of  possession  to  L.  did  not  operate  as  a 
surrender  of  all  the  plaintiff's  interest,  and  was 
not  so  intended  to  operate ;  and  the  defendant 
not  being  a  party  to  the  agreement  might,  at  the 
expiration  of  the  underlease  to  T.,  have  entered 
ioT  the  residue  of  the  term  granted  to  him 
iind  S.,  and  performed  his  covenant  to  repair. 
JBadeley  v.  Vigurt,  4  El.  &  Bl.  71  ;  2  C.  L.  R. 
1627  ;  23  L.  J.,  Q.  B.  377 ;  1  Jur.  (K.S.)  159. 

Where  Leiiee  Bound.] — Lessee,  where 

there  is  a  covenant  by  him  to  repair,  makes  an 
underlease  to  J.  S.,  who  is  in  possession.  Under- 
lessee  not  liable  to  this  covenant  in  law,  nor 
•bound  by  it  in  equity,  unless  the  first  lessee  is 
insolvent.     Ooddard  v.  Keate,  1  Yern.  87. 

Tmiteet  or  Beneflciariei.] — Trustees  of  a  will 
held  a  lease  upon  trust  for  successive  life  tenants 
with  remainders  over,  and  the  residuary  personal 
restate  upon  trust  out  of  the  income  to  pay  all 
the  costs,  charges  and  expenses  of  executing  the 


trusts  of  the  will : — Held,  that  they  and  not  the 
life  tenants  were  the  persons  liable  to  observe 
the  covenants  and  to  pay  the  rent  and  outgoings 
which  on  the  true  construction  of  the  will, 
should  be  paid  by  them  out  of  the  income. 
Baring,  In  re,  Jewne  v.  Baring,  62  L.  J.,  Ch.  50  ; 
[1893]  1  Ch.  61 ;  3  E.  37 ;  67  L.  T.  702 ;  41 
W.  B.  87. 

Stranger — Poiiession  for  Twenty  Years — 
Bent  paid  to  Lessor.] — ^The  effect  of  s.  34  of  the 
Real  Property  Limitation  Act  (3  &  4  WilL  4, 
c.  27)  is  merely  to  extinguish  the  title  of  the 
prior  rightful  owner,  and  not  to  transfer  that 
title  to  the  person  in  possession.  The  plaintiff 
granted  a  lease  of  certain  premises,  the  lease 
containing  the  usual  covenant  by  the  lessee 
and  his  assigns  to  repair.  The  dd^endsmt  took 
possession  during  the  term  without  any  assign- 
ment from  the  lessee,  and  remained  in  possession 
for  more  than  twenty  years,  paying  the  rent  to 
the  plaintiff.  In  an  action  at  the  expiration  of 
the  term  for  breach  of  the  covenant  to  repair  : — 
Held,  that  the  defendant  was  not  liable  on  the 
covenants  in  the  lease.  Tichhome  v.  Weir,  4 
R.  26  ;  67  L.  T.  735— C.  A. 

vi.  Performamee  and  Satisfaction  of  Covenant. 

What  Spiftoient.]  —  A  general  covenant  to 
repair  is  satisfied  oy  the  lessee  keeping  the 
premises  in  substantial  repair :  a  literal  per- 
formance of  the  contract  is  not  to  be  required. 
Harrit  v.  JmM,  1  M.  ac  Bob.  173. 

A  lessee  covenanted  to  preserve  and  keep,  and 
at  the  end  of  the  term  leave  the  demised  premises 
in  good  and  tenantable  repair  : — ^Held,  that  this 
covenant  would  be  satisfied  by  leaving  the 
premises  in  such  a  state  as,  regard  being  had 
to  the  age  of  the  building  at  the  time  of  the 
demise,  might  be  considered  tenantable.  Stanly 
V.  Towgood,  3  Scott,  313  ;  3"  Bing.  (N.o.)  4  ; 
2  Hodges,  132  ;  6  L.  J.,  C.  P.  129. 

The  lessee  during  the  term  erected  a  lean-to 
with  a  roof  so  ill  constructed  that  it  did  not 
exdude  the  weather,  and  so  left  it  at  the  end  of 
the  term : — ^Held,  that  it  was  a  breach  of  his 
covenant  to  repair.    lb. 

A  lessee  covenanted,  within  the  two  first  years 
of  the  term,  to  put  premises  in  good  and  sufficient 
repair,  and  at  all  times  during  the  term  to 
repair,  pave,  scour,  cleanse,  empty,  and  keep  the 
messuages,  ground,  and  other  the  premises,  when, 
where,  and  as  often  as  need  should  require ;  and 
within  the  first  fifty  years  of  the  term  to  take 
down  four  messuages,  as  occasion  might  require, 
and  in  the  place  thereof  erect  upon  titie  premises 
four  other  good  and  substantial  brick  messuages : 
— Held,  that,  if  within  the  fifty  years  the  houses 
should  be  so  repaired  as  to  make  them  completely 
and  substantistUy  as  good  as  new  houses,  the 
covenant  would  be  satisfied  without  taking  down 
the  old  houses.  JEvelyn  v.  Baddith,  7  Taunt.  411. 

Under  a  covenant  by  a  farm  tenant  "  well  and 
substantially  to  repair,  and  keep  in  good  sub- 
stantial repair,  and  so  well  and  substantially 
repaired  "  to  yield  up  at  the  end  of  the  term,  the 
tenant  is  bound  to  give  up  the  premises  in  as 
good  a  state  of  repair  as  when  he  took  possession, 
and  they  must  be  inferred  to  have  been  then 
in  a  tenantable  state.  Broum  v.  IVumper,  26 
Beav.  11. 

When  Premisei  old.] — ^Where  a  very  old  house 
is  demised,  with  the  usual  covenants  to  repair,  it 


1118 


LANDLORD  AND  TENANT— C7o»«wnte. 


1114 


is  not  meant  that  the  house  should  be  restored 
in  an  improved  state,  or  that  the  consequeDces 
of  the  elements  should  be  averted  ;  but  the 
tenant  has  the  duty  of  keeping  the  house  in  the 
state  in  which  it  was  at  the  time  of  the  demise, 
by  the  timely  expenditure  of  money  and  care. 
Cfutteridge  v.  Munyard,  7  Car.  &  P.  129 ;  1 
M.  &  Bob.  S84. 

A.  on  becoming  tenant  to  B.  of  a  &rm  and  out- 
buildings, agreed  to  keep  the  same,  and  at  the 
expiration  of  the  tenancy  to  deliver  up  the  same, 
in  good  repair,  order  and  condition.  Breach, 
that  he  did  not  deliver  up  the  same  in  good 
repair,  order  and  condition  : — Held,  that,  on  this 
contract  to  keep  the  premises  in  good  repair,  the 
tenant  was  bound  to  put  them  in  that  condition, 
and  that  the  tenant  was  not  justified  in  keeping 
them  in  bad  repair  because  he  found  them  in 
that  condition ;  but  the  extent  of  that  repair  was 
to  be  measured  by  their  age  and  class.  Payite  v. 
Hainey  16  M.  &  W.  541  ;  16  L.  J.,  Ex.  130. 

On  a  covenant,  as  often  as  necessary,  well  and 
sufficiently  to  repair,  uphold,  sustain,  paint,  glaze, 
cleanse,  and  scour,  and  keep  and  leave  the 
premises  in  such  repair,  reasonable  wear  and  tear 
excepted,  the  tenant,  if  he  has  repaired  within  a 
reasonable  time  before  leaving,  is  only  bound,  in 
addition  to  the  repair  of  actual  dilapidations,  to 
clean  the  old  paint,  ^.,  and  not  to  repaint,  &c. 
Scales  V.  Lawrence,  2  F.  &  F.  289. 

In  an  action  on  a  covenant  to  keep  premises 
in  repair  during  the  tenancy,  the  jury  may  take 
into  consideration  the  state  of  repairs  at  the 
commencement  of  the  demise,  in  order  to  assess 
the  damages  for  which  the  defendant  is  liable. 
Burdett  v.  WUhert,  2  N.  &  P.  122  ;  7  A.  &  E.  136 ; 
W.  W.  &  D.  444  ;  6  L.  J.,  K.  B.  219  ;  1  Jur.  514. 

So  it  is  competent  to  the  defendant  to  shew 
the  general  state  and  condition  of  the  premises 
at  the  time  of  the  demise,  but  not  to  go  into 
matters  of  detail.  Young  v.  MantZj  6  Scott,  277  ; 
1  Am.  198  ;  4  Bing.  (N.o.)  451 ;  7  L.  J.,  C.  P.  204. 

In  determining  whether  there  has  been  a 
breach  of  a  covenant  to  repair,  regard  must  be 
had  to  the  age  and  character  of  the  premises 
at  the  date  of  the  demise ;  and  if  the  premises 
through  their  own  inherent  defects  fall  in  the 
course  of  the  tenancy  into  a  particular  condition, 
the  results  of  their  being  in  that  condition  are 
not  breaches  of  a  covenant  to  repair,  however 
wide  that  covenant  may  be.  lAMer  v.  Lane,  62 
L.  J.,  Q.  B.  683  ;  [1893]  2  Q.  B.  212  ;  4  R.  474  ; 
69  L.  T.  176  ;  41  W.  R.  626  ;  67  J.  P.  725— C.  A. 

Where  Tenant's  Agent  has  << improperly" 
Bepaired.] — A  breach  of  covenant  to  repair  is 
not  excused,  because  the  covenantor  has  bonA 
fide  employed  persons  to  repair.  If  the  cove- 
nantor's agent  has,  in  fact,  not  repaired,  the 
breach  is  not  such  as  equity  wiU  relieve  against. 
Nbkei  V.  Oihbonj  3  Drew.  681  ;  26  L.  J.,  Ch.  483  ; 
8  Jur.  (N.S.)  726  ;  6  W.  R.  400. 

A  breach  of  a  covenant  to  make  a  roadway  in 
front  of  a  particular  house  is  not  to  be  relieved 
against  in  equity,  because  if  made  before  the 
roadway  in  front  of  adjacent  houses  was  made,  it 
would  be  contiuually  cut  up  and  useless.    Ih, 

vii.  Whut  ooTutUvtes  a  Breach, 

Fegleoting  to  cleanse  Ornamental  Water.] 
— By  an  agreement  of  demise  of  a  house  and 
grounds,  the  landlord  undertook  to  keep  the 
premises  in  repair,  and  to  pay  all  rates,  taxes  and 
charges  which  might  be  payable  in  respect  of  the 


premises.  In  the  grounds  was  a  piece  of  orna- 
mental water,  in  which  during  the  tenancy  an. 
accumulation  of  mud  caused  at  one  spot  a  public 
nuisance,  and  at  another  spot  a  nuisance  to  the 
tenant,  and  elsewhere  choked  up  the  stream. 
The  tenant,  being  summoned  under  the  Nuisances 
Removal  Act,  1856,  in  respect  of  the  public- 
nuisance,  employed  a  contractor  to  clear  out  the 
whole  stream  to  the  satisfaction  of  the  inspector 
of  nuisances.  Afterwards,  at  the  hearing  of  the 
summons,  an  order  was  made  on  him  to  abate 
the  public  nuisance.  The  whole  of  the  mud  was 
cleared  out  under  the  contract,  that  part  which 
constituted  the  public  nuisance  being  removed 
partly  before  and  partly  8^r  the  date  of  the 
order: — Held,  first,  that  the  landlord  was  not, 
under  his  agreement  to  repair,  bound  to  cleanse  the 
ornamental  water.  Bird  v.  Mwes,  37  L.  J.,  Ex. 
91;  L.R.8EX.255;  18L.T.727;  i6W.R.  1120. 
Held,  secondly,  that  no  charge  on  the  premises 
in  respect  of  any  part  of  the  work  done  had  been* 
createid  by  the  proceedings  under  the  Nuisances 
Removal  Act,  1856.    Ih, 

Wall  of  Warehouse  insufficient  to  support 
Goods  stored.] — ^A.,  in  November,  1865,  agreed 
with  B.  as  follows :  "  I  agree  to  let  to  you,  for  the 
term  of  five  years,  the  whole  of  the  warehouse  and 
cellars,  now  occupied  by  P.  &  Co.,  for  the  annual 
rent  of  600^.,  the  building  to  be  put  by  me  into 
good  tenantable  repair."  Repairs  were  thereupon 
done  by  A.,  who  knew  that  the  premises  were  to 
be  used  by  B.  in  his  business  of  a  silk  and  linen. 
merchant  and  warehouseman  ;  and  in  January, 
1866,  B.,  who  had  previously  inspected  the  pre- 
mises, entered  into  possession,  making  no  com- 
plaint of  their  condition  or  want  of  repair.  The 
building  had  originally  been  a  dwelling-house, 
and  had  been  converted  into  a  warehouse  by  the 
addition  of  two  storeys,  without  strengthening 
the  outer  wall,  which  was  only  fourteen  inches 
thick,  and  as  a  warehouse  it  had  been  occupied, 
by  P.  &  Ck>.  By  reason  of  the  insufficient  thick- 
ness of  the  outer  wall»  and  the  weight  of  the 
linen  stored  by  B.  on  the  premises,  the  outer  wall 
began  to  give  way  some  time  between  March, 
and  June,  and  in  October,  1866,  a  portion  of  it 
fell,  rendering  it  necessary  to  pull  down  and 
rebuild  the  whole  wall,  which  was  done  by  A., 
B.  being  for  some  time  deprived  of  the  use  of 
the  premises,  and  otherwise  sustaining  damage 
thereby.  In  an  action  by  him  to  recover  damages 
for  an  alleged  breach  of  agreement  to  put  the 
premises  into  good  tenantable  repair : — Held, 
that  A.'s  contract  was  clearly  performed  at  the 
time  B.  took  possession  of  the  premises,  and  made 
no  complaint  of  their  state  of  repair  ;  that  there 
was  no  contract  on  his  part  to  put  them  into  good 
tenantable  repair  for  any  particular  or  specified 
purpose ;  and  that  if  B.  required  any  extra 
support  for  his  goods  he  should  have  called  A.'s 
attention  thereto  whilst  the  repairs  were  going 
on.    MoClure  v.  LUtle,  19  L.  T.  287. 

Opening  Doori  or  Windows  in  Wall.] — If 
a  doorway  is  broken  through  the  wall  of  a 
demised  house  into  an  adjoining  house,  and  kept 
open  for  a  long  space  of  time,  it  amounts  to  a 
breach  of  covenant  to  repair.  Doe  d.  Vichery  v. 
Jackson,  2  Stark.  293. 

Enlargement  of  windows,  opening  external 
doors,  and  taking  down  partitions,  are  no  breach 
of  a  covenant  to  repair  and  to  keep  in  repair  a 
dwelling-house,  together  with  all  such  buildings, 
improvements  or  i^ditions  as  should  be  erect^, 
set  up,  or  made  by  the  lessee.    Doe  d.  Dalton  v.. 
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^ones,  1  ^.  &  H.  6 ;  4  B.  &  Ad.  136  ;  2  L.  J., 
K.  B.  11. 

On  a  coYenant  to  keep  premiBes  in  repair,  it  10 
A  breach  to  poll  them  <£>wn,  either  wholly  or 
partially,  even  so  far  as  to  open  doors  in  a  wall ; 
:and  it  is  a  breach  for  which  the  lessor  may  sue 
for  and  recover  snbstantial  damages  during  the 
term.  Nor  is  it  any  equitable  defence  tS&t  it 
was  done  with  the  consent  and  acquiescence  of 
the  lessor,  unless  it  appears  that  it  was  with  his 
previous  consent.  6fauge  v.  Loehwood^  2¥.kF. 
115.    See  Bargms  v.  Edwards,  2F.&,F.  111. 

Pulling  down  Premiies.] — ^A  covenant  by  a 
lessee,  that  he  will,  during  the  term,  repair, 
uphold,  support,  and  sustain  and  maintain  the 
brick  walls  to  the  demised  premises  belonging,  is 
loroken,  if  the  lessee,  during  the  term,  puU  down 
A  brick  wall  which  divides  the  courtyard  at  the 
-front  of  the  house  from  another  yard  at  the  side  of 
the  house.  I)oed.WethereUy,Birdj6CaT.SL?,l96. 

Covenant  to  repair  at  the  end  of  the  term  and 
surrender  buildings  in  good  condition  does  not 
preclude  an  injunction  against  pulling  them 
down  and  carrying  away  the  materials  just 
before  the  end  of  the  term.  London  Corporation 
V.  Hedger,  18  Ves.  356. 

An  under-lessee  of  certain  premises  for  an 
unexpired  term  of  fifty  years,  under  a  covenant 
to  repair  and  keep  up  the  demised  premises,  was 
required  by  a  local  board  to  treat  with  them  for 
the  purchase  of  a  strip  of  land  on  which  the 
buildings  stood.  The  under-lessee  proposed  to 
pull  down  the  demised  premises  and  re-erect 
them  upoD  plans  sanctioned  by  the  local  board : 
— Held,  that  there  being  no  negative  covenant 
in  the  lease,  the  lessee  was  entitled  to  pull  down 
and  re-erect  the  premises.  Mclntofh  and  Ponty- 
jtridd  ImprotemeHti  Co,^  In  re,  61  L.  J.,  Q.  B. 
164.  And  see  Doherty  v.  Alhnan,  3  App.  Cas. 
709  ;  39  L.  T.  129 ;  26  W.  R.  513— H.  L.  (It,), 
post,  col.  1275. 

A  tenant  was  bound  by  his  lease  to  keep  and 
leave  the  houses  in  tenantable  condition,  subject 
to  a  provision  that  the  timber  in  the  sub-tenants* 
houses  should  be  valued  at  the  commencement 
and  end  of  the  lease ;  and  that  the  out-going 
tenant  should  pay,  or  receive  from  the  in-coming 
tenant  the  difference  in  value  at  those  respective 
times.  The  lease  further  provided  that  if  the 
tenant  should  build  an  additional  steading  during 
the  lease,  the  value  thereof  at  the  expiration  of 
the  lease  should  be  allowed  to  him.  The  tenant 
pulled  down  the  old  buildings  and  built  a  new 
steading  : — Held,  that  he  was  not  authorised  to 
pull  down  the  old  buildings  without  rebuilding 
or  substituting  others  in  their  place  ;  that  the 
knowledge  of  such  unauthorised  acts  without 
interference  by  the  landlord  did  not  bind  him  by 
acquiescence ;  but  that  the  tenant  was  entitled 
to  the  value  of  so  much  of  the  new  steading  as 
ought  to  be  considered  as  an  additional  steading, 
and  not  a  substitution  for  the  old  buildings, 
subject  to  the  provision  in  the  lease  as  to  the 
timber  in  the  sub-tenants*  houses.  Held,  also 
that  the  tenant  was  entitled  to  an  allowance  for 
the  new  buildings,  so  far  as  consistent  with  the 
former  finding,  according  to  a  valuation  at  the 
time  of  removal,  and  not  according  to  actual 
expenditure.    Sinclair  v.  &ordon,  8  Bligh,  21. 

BemoTing  Fixtnrei.] — In  1804  owners  of  the 

fee-simple  at  certain  lands  agreed,  by  indented 

articles,  to  demise  them  for  lives  renewable  for 

-ever,  and  the  intended  lessees  agreed  to  pull 


down  a  mill  on  the  premises,  and  to  build  a  new 
one,  and  covenanted  to  keep  the  mill  and  works 
in  constant  working  order,  repair,  and  condition. 
In  1828  a  lease  was  executed  in  pursuance  of  this 
agreement,  and  the  lessee  thereby  covenanted  to 
preserve  and  keep  the  premises,  and  all  buildinuB 
and  improvements,  then  or  titoreaf  ter  to  be  made 
thereon,  in  good  order  and  repair ;  to  keep  the 
mills,  works  and  machinery  therein  in  working 
order,  repair  and  condition;  to  yield  up  the 
premises,  and  all  buildings  and  improvements  in 
like  good  order,  repair  and  condition,  and  to  keep 
the  mill  and  works   thereto  belonging,  or  in 
anywise  appertaining,  in  constant  working  order 
and  repair.    The  lease  was  renewed  in  1829,  the 
renewal  containing  similar   covenants  by  the 
tenant.    In  1884  an  under-lease,  at  a  profit  rent, 
was  made  of  the  mill  and  premises  for  999  yeara, 
which  disclosed  the  existence  of  a  head  lease.    In 
1862  S.  k  Co.,  became  assignees  of  the  sub-lease, 
and  having  entered  into  possession,  took  out  the 
old  millstones,  and  erected  a  quantity  of  new 
machinery  of  an  improved  description  in  the 
mill.    In  1865  a  fee-&inn  grant  was  made  by  the 
plaintiff,  as  owner  of  the  reversion,  to  the  owner 
of  the  superior  lease,  with  covenants  by  the 
grantee  similar  to  the  lessee's  covenants  in  the 
original  lease  and  renewal,  and  also  to  keep 
the  mill  and  works  in  constant  working  order, 
repair  and  condition.    In  1874  an  agreement 
was  executed  between  the  head  landlord  and 
S.  k  Co.,  reciting  the  original  lease,  its  renewal, 
the  under-lease,  and  the  derivative  title  to  it,  and 
giving  S.  Si  Co.  liberty  to  erect  an  engine-house 
and  shed,  in  pursuance  of  which  the  defcndanta 
erected  a  steam-engine  and  boiler,  and  buildings 
for  the  same.    In  1886  S.  &  Co.  sold  and  pro- 
ceeded to  remove  the  new  machinery  placed  by 
them  in  the  mill : — ^Held,  that  by  the  terms  of 
the  contract  of  tenancy,  and  having  regard  to  the 
covenants  in  the  several  instruments  constituting 
their  title,  and  of  which  they  had  notice,  the 
defendants  were  only  precluded  from  removing 
such  fixtures  and  other  things  as  were  essential 
to  or  were  included  in  the  subject-matter  of 
demise,  originally  or  by  substitution ;  but  liiat 
such  contract  and  covenants  did  not  bind  trade 
or  tenants*  fixtures  as  such,  and  that  there  should 
be  excluded  from  the  injunction  all  trade  fixtures 
which  had  been  introduced  as  scientific  improve- 
ments to  fulfil  functions  previously  performed 
by  manual  labour  or  movable  utensils.     Oashy 
V.  SKaw,  23  L.  B.,  Ir.  181-^.  A. 

The  mere  removal  and  sale  by  a  tenant,  during 
the  term,  of  fixtures  which  he  does  not  imme- 
diately replace,  but  which  can  be  replaced  before 
the  end  of  the  term,  is  not  in  itself  a  breach  of 
his  covenant  to  repair  and  uphold  the  demised 
premises,  and  to  deliver  up  the  same  at  the  end  of 
the  term,  together  with  all  things  affixed  thereto. 
Doe  d.  Bwrrell  v.  Davis,  10  C.  B.  821 ;  15  Jur.  156. 

A  lessee  of  a  mill  and  steam-engine  covenanted 
to  repair,  reasonable  wear  and  tear  excepted. 
During  the  lease  he  added  both  to  the  height 
and  extent  of  the  mill,  and  removed  all  the  works 
of  the  engine,  except  the  fly-wheel,  fly-whnel 
shaft,  and  boiler,  and  attached  to  them  a  new 
engine  of  greater  power.  Injunction  granted  to 
restrain  the  assignees  of  the  lessee,  who  had 
become  bankrupt,  from  removing  the  parts  of 
the  new  building,  and  the  new  parts  of  the 
engine,  subject  to  an  action  to  be  brought,  by 
the  lessors,  to  try  the  rights.  Sunderlanid  v. 
Newton,  8  Sim.  450.  See  Kimpton  v.  JSte,  2  Ves. 
&6.  849;  13B.  B.  116. 
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viii.  When  JiigJU  of  Aatim  oMruei, 

Commiiiion  of  BrMteh— Before  Xzpintioii  of 

Term.] — ^Upon  a  ooYenant  to  repair  and  keep  in 
repair  dnnng  the  continuance  of  a  term,  an 
action  may  be  maintained  for  breachee  committed 
before  the  time  has  expired.  Luxmore  v.  Jtoluonj 
1  B.  Jc  Aid.  684  ;  19  B.  B.  396. 

Before  Bxeeution  of  Leaee.] — ^In  an  action 

for  a  breach  of  a  covenant  for  repair  in  a  lease,  a 
tenant  is  not  liable  for  acts  done  before  the  time 
of  the  execution  of  the  lease,  although  the  haben- 
dum of  the  lease  states  the  premises  to  be  held 
from  a  day  prior  to  its  execution.  Shaw  v.  JTay, 
1  Ex.  412  ;  17  L.  J.,  Bx.  17. 

Votioe  Serred  by  wrong  Person.] — A  covenant 
by  an  under-lessee  to  repair  after  notice  is  not 
broken  by  a  non-compliance  with  a  notice  to 
repair  served  npon  the  premises  by  the  superior 
landlord  as  such  landlord.  WiUiams  v.  WiltiatM, 
43  L.  J.,  C.  P.  382  ;  L.  B.  9  C.  P.  659  ;  80  L.  T. 
€38  ;  22  W.  B.  706. 

ix.  Parties  entitled  to  Sue. 

Lessor.] — ^Where  a  lease  of  an  undivided  third 
part  of  mines  contained  a  recital  of  an  agreement 
by  the  lessee  with  the  lessor  and  the  owners  of 
the  other  two-thirds,  for  puUing  down  an  old 
smelting  mill,  and  building  another  of  larger 
dimensions  upon  a  waste  near  the  mines,  and 
also  a  covenant  to  keep  such  new  mill  in  repair, 
and  so  leave  it  at  the  expiration  of  the  term,  but 
did  not  contain  a  covenant  to  build  it: — Held, 
that  such  a  covenant  was  to  be  implied ;  and  that 
the  lessor  of  the  one-third  might  sue  upon  it  in 
respect  of  his  interest.  Sampson  v.  Mosterhy, 
4  M.  &  By.  422 ;  9  B.  &  G.  505  ;  5  L.  J.  (0.8.) 
E.  B.  291.  S  C^  nom.  Easterby  v.  Sampson,  6 
Bing.  644  ;  4  M.  &  P.  601 ;  1  G.  &  J.  105. 


After  assigning 


.] — But  where 


the  demise  is  not  under  seal,  the  lessor  may,  not- 
withstanding he  has  assigned  his  reversion,  sue 
the  lessee  on  his  contract  to  repair  for  a  breach 
committed  during  the  tenancy,  but  subsequently 
to  such  assignment.  Biehford  v.  Parson,  5  G.  B. 
1)21 ;  17  L.  J.,  G.  P.  192  ;  12  Jur.  377. 

Sxeonter  of  Tenant  for  Idls.]— The  executor 
of  a  tenant  for  life  may  recover  for  the  breach  of 
a  covenant  to  repMr,  committed  bv  the  lessee  of 
the  testator  in  his  Ufetune,  without  averring 
a  damage  to  his  personal  estate.  Rieketts  v. 
Weaver,  12  M.  &  W.  718 ;  13  L.  J.,  Ex.  195. 

A  tenant  for  life  of  an  estate  for  1,000  years 
demised  from  year  to  year,  with  six  months' 
notice  to  quit,  the  lessee  covenanting  to  repair. 
After  the  death  of  the  tenant  for  life,  the  co- 
executor  assigned  the  reversion  of  the  estate  for 
1,000  years : — Held,  that  the  executor  for  the 
tenant  for  life  was  properly  joined  as  a  plaintiff. 
Wyatt  V.  Cole,  36  L.  T.  618. 

Assignee  of  Berersion.]— The  32  Hen.  8,  c.  34, 
applies  to  leases  only  :  and  where  a  lease  is  not 
under  s^  the  assignee  of  the  reversion  cannot 
maintain  an  action  against  the  lessee  for  breach 
of  his  contract  with  the  assignor  to  re{3air. 
Standen  v.  Chriemas,  10  Q.  B.  135  ;  16  L.  J., 
Q.  B.  265  ;  11  Jur.  694. 

A  dedaxation  by  the  assignee  of  part  of  the 
reversion,  for  non-repair  of  leasehold  premises, 


stated  that  G.  held  the  premises  under  a  lease  for 
ninety-nine  years,  which  expired  on  tiie  25th 
December,  1849  ;  that  during  the  time  he  so  held 
the  premises  he  granted  an  under-lease  to  V.  and 
S.  for  twenty-five  years  and  a  quarter  from  the 
25th  December,  1823,  by  which  under-lease  V. 
and  8.  jointly  and  severally  covenanted  with  G. 
that  they  would  during  the  term  repair,  and  at 
the  end  of  the  term  deliver  the  premises  up  in 
repair  to  G. ;  that  during  the  continuance  of  the 
under-lease  to  V.and  6.,  G.  granted  his  reversion 
in  the  premises  to  8.  and  the  plaintiffs  ;  where- 
upon the  term  in  the  under-lease  was  as  to  one 
undivided  sixth  part,  merged  in  the  reversion, 
and  8.  and  the  plaintiffs  beaune,as  joint  tenants, 
possessed  of  the  reversion  of  three  undivided 
sixth  |)arts  of  the  premises,  and  the  plaintiffs 
became,  as  joint  tenants,  no^essed  of  the  rever- 
sion of  two  other  undivided  sixth  parts  of  the 
premises ;  that  V.  afterwards  assigned  to  8.  his 
interest  in  the  under-lease  granted  to  him  and  8. ; 
whereupon  the  term  as  to  one  undivided  sixth 
part  mei^ged  in  the  reversion  in  the  three  sixth 
parts  whereof  8.  and  the  plaintiffs  were  possessed, 
and  the  plaintiffs  became,  as  joint  tenants, 
possessed  of  the  reversion  of  two  of  the  last- 
mentioned  three  sixth  parts ;  that  8.  died  before 
the  determination  of  the  underlease ;  and  alleged 
as  a  breach  the  non-performance  by  V.  of  the 
covenant  to  repair  after  8.'s  death,  and  to  leave 
in  repair : — Held,  that  the  declaration  was  good, 
inasmuch  as  the  whole  of  the  reversion  which 
remained  was  vested  in  the  plaintifb  alone,  in 
respect  of  which  they  were  entitled  to  sue  on  the 
covenant  to  repair,  as  assignees,  under  82  Hen.  8, 
c.  34,  notwithstanding  the  partial  merger  of  the 
term.  Badeley  v.  Vigurs,  4  EL  &  BL  71  ;  2 
C.  L.  B.  1627  ;  28  L.  J.,  Q.  B.  377  ;  1  Jur.  (N.a) 
159. 

Held,  also,  that  under  the  conveyance  by  Or, 
to  8.,  and  the  plaintiffs,  one- third  of  the  reversion 
was  at  once  destroyed  by  coalescing  with  half 
the  interest  under  the  lease  which  was  in  8.,  and 
that  consequently  8.  never  took  as  reversioner ; 
and  there  never  was  any  suspension  of  the  right 
of  action  by  reason  of  8.  being  a  party  to  sue  and 
be  sued.    2h, 

Held,  also,  that  even  if  8.  took  and  remained 
interested  in  one-sixth  of  the  reversion,  and  that 
one  sixth  was  destroyed  by  the  assignment  to 
him  by  V.,  still  the  right  of  action  for  not  leaving 
in  repair,  which  arose  only  at  the  termination  of 
the  lease,  never  accrued  to  8.,  and  therefore  was 
never  suspended.    Ih, 

Held,  aiso,  that  the  plaintiffs  might  recover  on 
the  privity  of  contract  transferred  by  32  Hen.  8, 
c.  34,  although  there  were  an  apportionment  of 
the  covenant  to  repair;  but  that  in  this  case 
there  was  no  such  apportionment,  as  the  plain- 
tiffs had  the  whole  existing  reversion,  and  were 
injured  if  the  whole  of  the  premises  were  not 
kept  in  repair.    1  b. 

Meld,  also,  that  the  plaintiffs  might  recover  on 
the  privity  of  contract  transferred  by  the  82 
Hen.  8,  c.  34,  where  the  entire  interest  in  the 
covenant  had  not  passed  to  them.    lb, 

A  declaration  stated  that  F.  and  G.  being 
seised  of  an  estate  in  fee  demised  by  indenture 
to  the  defendant  and  his  assigns  leave  to  dig  for 
day  therein,  and  make  such  adits,  and  erect 
sheds  and  buildings  as  he  should  think  necessary 
for  working  the  clay,  and  to  hold  the  same  for 
twenty-one  years ;  that  the  defendant  covenanted 
with  F,  and  G.,  their  heirs  and  assigns,  to  pay 
compensation  to  them,  their  heirs  and  assigns. 
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them,  granted  the  lioence  to  B.,  his  exeeatora, 
admiDistratoTB  and  assigns  ** : — Held,  that  the 
grantors  had  no  authority  to  g^ront  such  an  here- 
ditament, within  the  meaning  of  the  32  Hen.  8, 
c.  34,  as  would  bind  the  assignee  of  the  grantee. 
Portmore  CEarl)  t.  Bwim,  3  D.  &  R.  145  ;  1 
B.  &  G.  694 ;  1  L.  J.  (0.8.)  K.  B.  196. 

OoTexuiBti  aa  to  0aine.] — A  lease  contained  a 
proviso  for  re-entry  if  the  lessee,  his  executors, 
administrators  or  assigns,  or  any  tenant,  under- 
tenant or  occupier  of  the  demised  premises 
should  be  convicted  of  any  offence  against  the 
game  laws.  The  occupier  under  the  lessee  was 
convicted  of  shooting  without  a  licence,  not 
upon  the  demised  premises,  and  the  assignee  of 
the  reversion  brougnt  ejectment : — ^Held,  that  he 
could  not  recover  the  premises  under  the  proviso 
for  re-entry.  StswM  v.  Copp,  38  L.  J.,  Ex.  31  ; 
L.  R.  4  Bx.  20  ;  19  L.  T.  464  ;  17  W.  R.  166. 

Held  (per  Martin,  Channell  and  Gleasby,  BB.), 
that  the  condition  did  not  touch  or  concern  the 
land  demised  so  as  to  run  with  the  reversion.  lb. 

G.  granted  and  demised  the  exclusive  riglit 
and  licence  to  take  and  kill  game  on  land,  with 
the  use  of  a  cottage,  to  the  defendant  for  a 
term  ;  and  the  defendant  covenanted  to  leave 
the  land  at  the  end  of  the  term  as  well  stocked 
with  game  as  at  the  time  of  the  demise.  G. 
assigned  his  reversion  in  the  land  and  heredita- 
ments to  the  plaintifEs  ;  and  they  brought  an 
action,  at  the  end  of  the  term,  against  the  defen- 
dant for  a  breach  of  his  covenant : — ^Held,  that 
the  demise  was  not  a  mere  licence,  but  the  grant 
of  an  incorporeal  hereditament ;  that  the  cove- 
nant touched  the  hereditament  demised,  and  by 
virtue  of  32  Hen.  8,  a  34,  the  assignees  of  the 
reversion  could  sue  upon  it.  Hooper  v.  Clarhy 
8  B.  &  S.  150  ;  36  L.  J.,  Q.  B.  79  ;  L.  R.  2  Q.  B. 
200 ;  16  L.  T.  162  ;  16  W.  R.  347. 

See  dUo  caeee  under  Gams. 

In  Reitraint  of  Trade.] — ^A  demise  of  premises 
for  the  purpose  of  being  used  as  a  beeruiop  and 
public-house  contained  a  covenant  by  the  lessor, 
for  himself  and  his  assigns,  not  to  build,  erect 
or  keep,  or  be  interested  or  concerned  in  build- 
ing, erecting  or  keeping,  any  house  for  the  sale 
of  spirits  or  beer  within  half  a  mile  of  the 
premises  : — Held,  that  the  covenant  did  not  run 
with  the  land,  and  could  not  therefore  be  sued 
upon  by  an  assignee  of  the  lease.  Thomaey, 
Hayward,  38  L.  J.,  Ex.  175;  L.  R.  4  Ex.  311 ; 
20  L.  T.  814. 

In  Xqnity.] — The  owner  of  a  freehold 

house  had  entered  into  a  covenant  with  the  plain- 
tiff, who  was  a  previous  owner,  that  the  building 
should  not  be  used  as  a  beershop.  The  house 
was  ^terwards  let  to  a  tenant  from  year  to  year, 
without  express  notice  of  the  covenant : — Held, 
that,  although  the  covenant  might  not  at  law 
run  with  the  land,  he  was  bound  by  it  in  equity. 
WiUon  V.  HaH,  36  L.  J.,  Cb.  569 ;  L.  R.  1  Ch. 
463 ;  12  Jur.  (N.8.)  460 ;  14  L.  T.  499 ;  14  W.  R. 
748.  S.  P.,  maiden  v.  SLater,  38  L,  J.,  Ch.  379  ; 
L.  R.  7  Eq.  523 ;  20  L.  T.  112 ;  17  W.  R.  485. 

A  covenant  by  a  purchaser  of  land,  not  naming 
his  assigns,  that  no  building  erected  on  the  land 
shall  be  used  as  a  beershop  does  not  run  with 
the  land.    Ih, 

ICutoal  CoTonaats  between  Adjoining  Land- 
ownen.] — Where  there  are  mutual  covenants  by 
owners  of  land,  their  heirs  and  assigns,  with  the 


owners  of  adjoining  land,  their  heirs  and  assigns, 
to  comply  with  certain  stipulations,  the  subse- 
quent lessee  of  one  of  the  vwners  is  entitled  to 
the  benefit  of  the  covenants  as  an  assign,  and 
can  sue  to  restrain  a  breach.  Taite  v.  Ooelina,  48 
L.  J.,  Ch.  397 ;  11  Ch.  D.  273 ;  40  L.  T.  261 ;  27 
W.  R.  394. 

EflBot  of  Underletting  whole  Temi.1~If  the 
whole  of  a  term  is  made  over  by  the  lessee, 
although  in  the  deed  he  reserves  the  rent  and  a- 
power  of  entry  for  nonpayment  to  himself,  and 
not  to  the  original  lessor,  and  although  he  intro- 
duces new  covenants,  the  person  to  whom  it  is- 
made  over  may  sue  the  original  lessor  or  his 
assignees  of  the  reversion,  or  be  sued  by  them, 
as  assignee  of  the  term,  on  the  respective  cove- 
nants in  the  original  lease.  Palmer  v.  Edwarde^ 
1  Dougl.  187,  n. 

Oorenaat  relating  to  Land— On  whom  Bind- 
ing.]— ^A  covenant  relating  to  but  not  running 
with  land  is  binding  on  an  assign  with  notice. 
lAiher  V.  Dennu,  47  L.  J.,  Ch.  174 ;  7  Ch.  D.  227 ; 
37  L.  T.  827 ;  26  W.  R.  167. 

Aotion  by  one  Tenant  in  Cfommon — Severaaoe 
of  ReTendon  after  Domifo.]— One  tenant  in 
common  of  a  reversion  is  entitled  to  maintain  an 
action  for  injury  to  the  reversion  without  joining 
his  co-tenants  as  plaintiffs.  An  action  may  be 
maintained  by  one  tenant  in  common  of  a 
reversion  for  breach  of  a  covenant  running  with 
the  land,  without  joinder  of  his  co-tenants  in 
common  as  plaintifb,  where  the  severance  of  the 
reversion  tases  place  after  the  demise.  Boherte 
V.  Holland,  62  L.  J.,  Q.  B.  621 ;  [1893]  1  Q.  B. 
665 ;  6  R.  370 ;  41  W.  R.  494. 

Evidenoe  aa  to.] — In  an  action  on  a  covenant 
which  runs  with  the  land,  evidence  that  the 
defendant  is  in  as  heir  will  support  a  declaration 
charging  him  as  assignee.  Deritley  v.  Ouetance, 
4  Term  Rep.  75. 

Seotf  Law — Covenant  in  7en  Charter  against 
Trade  of  Pnblioan.] — See  Zetland  (^EarV)  v. 
Hiilop,  poet,  coL  1226. 


3.  To  Repaib. 
a.  The  Covenant. 

1.  Obligations  under. 

Generally.] — On  a  covenant  in  a  lease  of  a 
farm  and  cottages,  to  keep  and  uphold  and 
maintain  the  premises  in  good  repair,  the  lessee 
or  assignee  is  bound  to  keep  up  the  cottages  in 
situ,  and  to  repair  them  if  ruinous,  or  so  as  to 
replace  them,  as  nearly  as  might  be,  in  the 
position  in  which  they  were  when  demised,  and 
is  liable,  having  pulled  them  down,  for  their 
value  as  they  stood,  without  reference  to  the 
result  of  their  removal  as  regards  the  general 
improvement  of  the  farm.  Woolcoek  v.  2>ew, 
1  F.  &  F.  337. 

A.  demised  to  B.  for  a  term  of  years  two 
messuages;  the  lease  contained  a  covenant  by 
B.  that  he  would,  during  the  term,  keep  the 
premises  in  repair,  and  leave  them,  at  the  end  of 
the  term,  in  good  repair,  and  in  the  same  state  as 
they  were  in  at  the  beginning.  At  the  end  of 
the  term  the  messuages  were  out  of  repair,  and 
had  been  converted  into  a  single  house.  B.  held 
on  without  a  fresh   lease,  and  G.  afterwards 
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pnichased  the  reversion  of  A.,  and  B.  continued 
to  hold  on  under  G. : — Held,  that  B.  was  not 
liable,  on  an  implied  contract,  to  put  the 
messnagea  in  such  repair  and  in  the  same  state 
as  th^  were  in  at  the  commencement  of  the 
term;  that,  supposing  B.  so  liable,  0.  had  no 
right  of  action  for  breaches  of  the  contract 
committed  before  he  purchased  the  rerersion. 
Johnton  T.  St.  Peter'Sy  Hereford^  CkurehivardenSy 
4  A.&B.  520;  4  K.  ac  M.  186;  IH.fcW.  720; 
6  li.  J.,  K.  B.  116. 

Uabilitj  of  Tenant  after  Bankruptey.]  — 
A  tenant  in  possession  of  premises  under  an 
agreement  for  a  lease  for  twenty-one  years,  from 
l&chaelmaSf  1861  (the  lease  to  contain  a  cove- 
nant to  repair  and  leave  in  repair)  liquidated 
by  arrangement  in  1872,  and  got  his  discharge 
in  1880.  The  trustee  took  no  steps  with  regard 
to  the  premises,  which  the  tenant  continued  to 
occupy  till  Michaelmas,  1882  :~Held,  that  the 
tenant  was  bound  to  leave  the  premises  in  the 
state  of  repair  required  by  the  agreement. 
Pmuford  v.  Ahhott,  1  Cab.  9l  E.  225. 

H0W  fKt  Usual.] — A.,  who  was  under  an  agree- 
ment to  take  the  lease  of  a  house,  the  lease  to 
contain  all  "usual  covenants,"  agreed  to  assign 
all  his  interest  to  B.,  and  forwarded  him  a  copy 
of  the  agreement  for  a  lease.  In  answer  to 
inquiries  by  B.,  A.  stated  that  the  lessee  would 
not  have  to  do  substantial  repairs  : — Held,  first, 
that  A.*s  statement  was  a  misrepresentation  of 
a  matter  of  law,  and  not  of  fiict,  and  that  A. 
was  not  bound  by  it.  KBndaXl  v.  Hlll^  6  Jur. 
(N.8.)  968. 

Held,  secondly,  that  B.  was  bound  to  repair 
the  house  in  the  event  of  damage  by  fire.    lo. 

Under  a  contract  for  a  lease  of  a  mill,  to  con- 
tain ^all  asual  and  necessary  covenants  and 
provisoes,"  and  particularly  a  covenant  on  the 
part  of  the  lessee  to  keep  the  mill  in  good  tenant- 
able  repair: — ^Held,  that  the  lessee  was  not 
entitled  to  have  introduced  into  the  covenant 
the  words  "damages  by  fire  or  tempest  only 
excepted."  Slmr^  v.  Milligan,  28  Beav.  419. 
S,  d  nom.  Thorpe  v.  Milligan,  5  W.  R.  836. 

Buiming  with  the  Land.]— &•«  ante,  col.  1095. 

Parol  Agreenumt.] — ^An  action  may  be  main- 
tained by  a  tenant  against  his  landlord  upon  a 
parol  agreement  by  the  landlord  to  put  a  nouse 
in  tenantable  repair,  although  a  written  agree- 
ment for  a  lease  made  shortly  afterwardb  is 
silent  as  to  the  terms  of  such  parol  agreement. 
Mann  v.  Nunn,  43  L.  J.,  G.  P.  241 ;  30  L.  T.  526. 

Inside  Painting.] — Under  a  covenant  that  the 
tenant  "should  and  would  substantially  repair, 
uphold  and  maintain "  a  house,  be  is  bound  to 
keep  up  the  inside  painting.  Mark  v.  Nayee, 
1  Car.  &  P.  265. 

Extent  of  liability  under.]— A  tenant  under 
a  covenant  to  repair  is  liable  for  repairs  only, 
and  is  not  liable  for  the  extra  expense  of  laying 
a  new  floor  on  an  improved  plan,  or  the  like. 
Saward  v.  Leggattj  7  Car.  &  P.  618. 

Of  Assignee.]— iSee  ante,  cols.  1069  et  seq. 

Habitable  Sepair.]— The  term  "habitable 
repair"  means  a  state  of  repair  reasonably  fit 
for  occupation  of  an  inhabitant.  Belcher  v. 
M'Intoeh,  8  Car.  &  P.  720 ;  2  M.  &  Bob.  186. 


Where  a  tenant  takes  premises  which  are  out 
of  repair,  and  affrees  "  to  put  the  premises  into 
habitable  repair,  this  implies  that  he  is  to  put 
them  into  a  better  state  than  that  in  which  he 
found  them ;  and,  regard  being  had  to  the  state 
of  the  premises  at  the  time  of  the  agreement, 
and  of  their  situation,  and  to  the  class  of  persons 
likely  to  inhabit  them,  he  is  to  put  them  into  a 
condition  fit  for  a -tenant  to  inhabit.    Ih, 

A  direction  to  keep  buildings  in  good  repair 
means,  not  the  state  of  repair  in  which  they 
were  at  the  testator's  deatn,  but  in  habitable 
repair.  "Farming  buildings"  include  "farm- 
houses." Coohe  V.  Cholmond4de}fy  4  Drew.  326  ; 
6  W.  B.  802. 

TenaataUe  Bepair.] — ^Under  an  agreement  to 
keep  a  house  in  "good  tenantable  re]iair,"  and 
so  leave  tiie  same  at  the  expiration  of  the  term, 
the  tenant's  obligation  is  to  put  and  keep  the 
premises  in  such  repair  as,  having  regard  to  the 
age,  character  and  locality  of  the  house,  would 
make  it  reasonably  fit  for  the  occupation  of  a 
tenant  of  the  class  who  would  be  likely  to  take 
it.  Proudfeot  v.  HaH,  59  L.  J.,  Q.  B.  389 ;  25 
Q.  B.  D.  42;  68  L.  T.  171 ;  38  W.  R.  730 ;  55 
J.  P.  20— C.  A. 

Under  sn  agreement  for  a  lease  for  five  years 
of  a  dweUing-house,  the  tenant  was  to  leave  the 
house  in  tenantable  repair.  In  an  action  by  the 
landlord  at  the  end  of  the  tenancy  (which  con- 
tinued for  seventeen  years)  for  damages,  upon 
the  footing  that  the  tenant  was  liable  to  paper 
and  paint,  and  leave  the  house  in  the  same  con- 
dition as  when  he  took  it: — Held,  that  the 
landlord  was  not  entitled  to  damages  on  that 
footing,  but  that  he  was  entitled  to  compensa- 
tion for  waste,  the  tenant  being  liable  to  paint 
sufficiently  to  preserve  the  woodwork,  but  not  to 
do  papering  or  decorative  painting.  Crawford 
V.  NewUm,  36  W.  R.  54— C.  A. 

An  agreement  to  leave  a  farm  as  he  found  it  is 
an  agreement  to  leave  it  in  tenantable  repair,  if 
he  found  it  so.     Winn  v.  White,  2  W.  BL  840. 

As  to  Time  when  Premises  should  be  Bepaired.] 

— ^A  covenant  by  the  lessee  to  repair  the  premises 
at  all  times  (as  often  as  need  or  occasion  should 
require),  and  at  farthest  within  three  months 
after  notice,  is  one  entire  covenant,  the  former 
part  of  which  is  qualified  by  the  latter.  ffor^aU 
V.  TeeUtr,  1  Moore,  89  ;  7  Taunt.  385. 

"Forthwith."]  — A  covenant  "forth- 
with" to  put  premises  into  complete  repair 
must  receive  a  reasonable  construction,  and  is 
not  to  be  limited  to  any  si)ecific  time  ;  and  there- 
fore it  will  be  for  the  jury  to  say,  upon  the 
evidence,  whether  the  defendant  has  done  what 
he  reasonably  ought  in  ttie  performance  of  it. 
J>oe  d.  Pittman  v.  Sutton,  9  Car.  &  P.  706. 

For  what  Period.] — ^When  a  lessee  covenants 
to  pay  the  rent  reserved  and  keep  the  demised 
premises  in  repair,  he  is  bound,  during  the  term, 
to  perform  both  covenants  as  long  as  the  subject- 
matter  of  the  demise  continues  to  exist,  although 
it  was  originally  of  no  value.  Meath  (^EarV)  v. 
Cuthbert,  Ir.  R.  10  C.  L.  395. 

Xilbet  of,  whoB  imbeequent  Statute  makes 
prior  Uie  of  Premifet  Uidawfbl.] — ^A.  demised 
the  basement  of  a  warehouse  (other  parts  of 
which  he  had  leased  to  other  persons  for  storing 
gunpowder)  to  B.,  with  full  and  undisturbed 
right  and  liberty  to  store  cartridges  therein,  and 
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coTenanted  to  keep  the  premises  in  proper  repair 
and  condition,  so  as  to  be  available  during  the 
term  for  the  storing  of  cartridges,  and  to  keep  a 
proper  storekeeper  who  should  receive  the  cart- 
ridges ;  and  he  also  covenanted  for  quiet  enjoy- 
ment. Soon  afterwards  the  Explosives  Act,  1875, 
passed,  prohibiting  the  storing  of  cartridges  in 
the  same  building  with  gunpowder.  When  the 
act  came  into  operation,  A.  at  once  removed  B.'s 
cartridges  out  of  the  premises,  in  spite  of  B.'s 
request  that  he  would  not  do  so.  On  being  sub- 
sequently required  by  B.  to  store  a  quantity  of 
cartridges,  A.  replied  that  the  premises  were  at 
B.*s  disposal,  but  that  if  B.  stored  cartridges 
there,  he  must,  to  protect  himself,  give  notice  to 
the  authorities.  In  an  action  by  B.  to  restrain 
A.  from  obstructing  the  storing  of  his  cartridges, 
and  to  compel  A.  to  do  everything  necessary  to 
enable  him  to  deposit  his  cartridges  in  the 
demised  premises,  and  for  damages  : — Held,  that 
the  covenant  to  keep  the  premises  in  proper 
repair  and  condition  for  storing  cartridges  only 
r^erred  to  their  physical  condition,  and  did  not 
impose  upon  A.  an  obligation  to  procure  licences 
to  make  the  storage  legal ;  and  that,  the  subse- 
quent act  of  parliament  having  rendered  it  illegal 
to  store  cartridges  in  the  building,  B.  must  bear 
the  loss,  as  there  was  nothing  in  the  lease  to 
throw  it  upon  A.  Newhy  v.  Sharpe,  47  L.  J.,  Ch. 
617 ;  8  Ch.  D.  39 ;  38  L.  T.  583 ;  26  W.  R.  685 
— C.  A. 

Held,  also,  that  A.'s  removal  of  B.'s  cartridges 
was  only  a  trespass,  and  not  an  eviction.    Ih, 

Landlord  finding  Haterials — Damages  reinlt- 
ing  from  Non-repair.] — ^The  tenant  agreed  to 
keep  the  buildings  in  good  repair.  The  landlord 
by  a  subsequent  clause,  agreed,  on  notice  from 
the  tenant,  to  find  materials  for  repairs,  the 
tenant  doing  the  drawing  and  labour.  A  bam 
requiring  repair,  the  tenant  gave  the  landlord 
notice  to  find  materials,  which  he  failed  to  do  for 
more  than  the  allowed  period.  The  bam  remained 
out  of  repair,  in  consequence  of  which  a  storm 
damaged  the  roof,  and  the  rain  entered  and 
damaged  the  tenants  com : — Held,  that  the 
tenant  was  not  entitled  to  damages  for  the 
injury  done  to  his  com,  for  that  his  obligation  to 
repair  was  not  conditional  on  the  landlord  find- 
ing materials,  and  that  the  damage  arose  from 
his  own  failure  to  carry  out  his  part  of  the  con- 
tract, and  that  he  ought  to  have  repaired,  and 
claimed  the  cost  of  the  materials  from  the  land- 
lord. Tucker  v.  Linger,  51  L.  J.,  Ch.  713  ;  21 
Ch.  D.  18  ;  46  L.  T.  198  ;  30  W.  R.  425.  S.  C, 
in  H.  L.,  52  L.  J.,  Cb.  941  ;  8  App.  Cas.  508 ;  49 
L.  T.  373  ;  32  W.  R.  40  ;  48  J.  P.  4. 

Implied  Covenant  by  Landlord  to  enable 
Leiiee  to  perform  Covenant  to  Repair.] — There 
were  two  houses,  Nos.  38  and  40,  in  B.  street. 
The  upper  stories  of  these  houses  adjoined, 
but  the  ground  floors  were  separated  by  an 
archway,  which  was  wholly  under  No.  40,  the 
north  wall  of  No.  38  thus  being  in  its  upper 
part  a  party  wall  between  No.  38  and  the  arch- 
way. The  defendants  were  freeholders  of  both 
houses  and  the  archway.  They  let  No.  38  to  A. 
on  lease,  taking  a  covenant  to  repair,  which 
included  party  walls.  Afterwards,  and  during 
the  term  of  the  lease  to  A.,  they  let  No.  40  to  the 
plaintiff  for  eleven  years,  taking  a  similar  cove- 
nant, the  archway  remaining  in  their  own  occu- 
pation. In  1874,  during  the  currency  of  both 
these  leases,  that  part  of  the  ynM  which  formed 


the  party  wall  between  No.  38  and  the  archway, 
and  was  in  the  joint  occupation  of  A.  and  the 
defendants,  bulged  and  gave  way,  and  the  plain- 
tiffs house,  which  rested  on  it,  became  in  conse- 
quence uninhabitable.  The  plaintiff  then  claimed 
compensation  from  the  defendants  on  the  ground 
that  there  was  an  implied  covenant  in  the  leaee 
that  the  defendants  would  keep  their  premises  in 
such  condition  as  to  enable  him  to  perform  his 
covenant  to  repair : — ^Held,  that  there  was  no 
such  covenant,  and  that  he  was  not  entitled  to 
recover.  Coleheck  or  Colheck  v.  Oirdler^  Co^ 
45  L.  J.,  Q.  B.  225  ;  1  Q.  B.  D.  234  ;  34  L.  T.  350  ; 
24  W.  R.  577. 

In  Agreement — Leaie  never  Executed.] — By 
agreement,  reciting  a  former  agreement,  for  the 
grant  of  a  lease  of  copyhold  premises  to  A.  for 
twenty-one  years,  from  the  25th  of  March,  1820, 
and  that  A.  had  requested,  and  the  plaintiff  had 
agreed,  that  the  defendant  should  be  accepted  as 
tenant,  and  a  lease  should  be  granted  to  him 
instead  of  to  A.  on  the  same  terms  ;  and  that  the 
plaintiff  was  desirous  to  let  the  premises  to  the 
defendant  so  soon  as  a  good  licence  for  that 
purpose  should  be  granted  to  him  by  the  lord  of 
the  manor,  but  not  before ;  the  plaintiff,  in  con- 
sideration of  the  covenants  and  agreements  on 
the  part  of  the  defendant,  covenanted  that  he 
would,  60  soon  as  a  good  licence  for  that  purpose 
should  have  been  procured  to  him  from  the  lord, 
at  the  defendant's  expense,  lease  the  premises  to 
the  defendant  for  all  the  residue  then  unexpired 
of  the  term  of  twenty-one  years  from  the  25th  of 
March,  1820 ;  and  the  defendant  covenanted 
thenceforth  yearly,  during  the  remainder  of  the 
term,  to  pay  the  plaintiff  the  rent,  and  also  that 
he  would  bom  time  to  time,  during  the  term  to 
be  granted,  keep  the  premises  in  repair.  The 
defendant  entered  upon  tiie  premises,  and  occu- 
pied them  until  the  expiration  of  twenty-one 
years  from  the  25th  of  March,  1820  :~  Held, 
that  he  was  liable  on  the  covenant  for  repair, 
although  no  lease  had  ever  been  made  to  him 
pursuant  to  the  agreement,  nor  any  lioenoe 
obtained  from  the  lord  for  that  purpose.  P'utor 
V.  Catifr,  9  M.  &  W.  315  ;  12  L.  J.,  Ex.  129. 

Tloon  of  Warehouse  Overloaded  by  Sub-tenant 
—Fall  of  Premises.]  —  The  plaintiffs  demised 
certain  floors  in  a  warehouse  to  the  defendant  at 
a  rent.  He  covenanted  to  repair,  maintain  and 
keep  the  inside  of  the  premises  in  good  and 
tenantable  repair  and  condition,  and  to  deliver 
them  up  at  the  end  of  the  term,  damage  by  fire, 
storm  or  tempest,  or  other  inevitable  accident, 
and  reasonable  wear  and  tear  only  excepted. 
The  plaintiffs  covenanted  to  keep  the  walls,  roof 
and  main  timbers  of  the  premises  in  good  and 
substantial  repair  and  condition.  The  lease  also 
contained  a  provision  for  the  suspension  of  the 
rent  in  the  event  of  the  premises  being  burnt 
down,  or  damaged  by  fire,  storm  or  tempest. 
Sub-lessees  of  the  defendant  overloaded  a  floor 
with  flour,  in  consequence  of  which  the  whole 
building  fell.  The  plaintiff  rebuilt  it,  and  sued 
for  rent  during  the  time  the  building  was  unoccu- 
pied, and  for  damages.  The  defendant  denied 
liability,  and  claimed  damages  from  the  plain- 
tiffs :— Held  (1),  that,  notwithstanding  the  fall, 
the  defendant  was  liable  to  pay  the  rent ;  (2), 
that  there  was  no  implied  warranty  by  the 
plamtiffs  that  the  building  was  fit  for  the  pur- 
pose for  which  it  was  to  be  used ;  (3)  that,  in  the 
absence  of  notice  to  them  of  any  damage  or  want 
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of  repair,  the  plaintifb  were  not  liable  on  their 
express  covenant  to  keep  the  walls,  roof,  and 
main  timbers  of  the  building  in  repair ;  (4)  that, 
on  the  authority  of  Saner  y.  Bilton  (7  Ch.  D. 
816),  the  destruction  of  the  building,  if  caused 
by  using  the  property  demised  in  what  was 
apparently  a  reasonable  and  proper  manner, 
having  regard  to  its  character,  and  to  the  pur- 
poses for  which  it  was  intended  to  be  used,  was 
not  waste,  and  therefore  the  tenant  would inot  be 
liable  to  pay  damages  for  it ;  (5)  that  as  the  case 
was  not  within  the  exceptions  in  his  express 
<»venant  to  repair,  he  was  liable  under  it  to  the 
cost  of  putting  the  inside  of  the  floors  demised, 
and  the  fixtures  therein,  in  good  and  tenantable 
repair.  Manohetter  Bonded  Warehouse .  Co.  v. 
^rr,  49  L.  J.,  C.  P.  809 :  5  C.  P.  D.  607 ;  43 
L.  T.  476  ;  29  W.  R.  354  ;  46  J.  P.  7. 

Liability  of  Landlord.] — A  tenant  hired  of  a 
landlord  the  ground-floor  of  a  warehouse,  the 
upper  part  of  which  was  occupied  by  the  land- 
lord himself.  The  water  from  the  roof  was 
collected  by  gutters  into  a  box,  from  which  it 
was  dischargeid  by  a  pipe  into  the  drains.  A 
hole  was  made  in  the  box  by  a  rat,  through 
which  the  water  entered  the  warehouse  and 
wetted  the  tenant's  goods.  The  landlord  had 
used  reasonable  care  in  examining  and  seeing  to 
the  security  of  the  gutters  and  the  box.  In  an 
action  by  the  tenant  against  the  landlord  for  the 
damage  so  caused : — Held,  that  he  was  not  liable, 
either  on  the  ground  of  an  implied  contract,  or 
on  the  ground  that  he  had  brought  the  water  to 
the  place  from  which  it  entered  the  warehouse. 
Oarsiairs  v.  Taylor,  40  L.  J.,  Ex.  129 ;  L.  R.  6 
Ex.  217  ;  19  W.  R.  723. 

In  a  lease  of  a  newly-constructed  grain  ware- 
house there  was  a  covenant  by  the  lessor  that 
he  would  during  the  term  "  keep  the  main  walls 
and  main  timbers  of  the  warehouse  in  good 
repair  and  condition."  The  lessee  entered  under 
the  lease  and  stored  grain  in  it  in  a  reasonable 
and  proper  way.  After  a  short  time  a  beam 
which  supported  one  of  the  floors  broke,  and 
ultimately  the  external  waUs  sank  and  bulged 
outwards,  and  the  lessor  spent  a  large  sum  in 
repairing  the  premises.  In  an  action  by  the 
lessor  to  recover  from  the  lessee  what  he  had 
thus  expended : — Held,  that  the  lessee  had  not 
been  guilty  of  waste.  Saner  v.  BUtam,  47  L.  J., 
Ch.  267  ;  7  Ch.  D.  816  ;  38  L.  T.  281  ;  26  W.  R. 
394. 

Held,  also,  that  the  lessor  was  bound  under 
his  covenant  to  put  the  waUs  and  main  timbers 
in  good  repair,  having  regard  to  the  class  of 
buildings  to  which  the  warehouse  belonged,  and 
not  merely  to  the  condition  of  the  particular 
building.    lb. 

Held,  also,  that  the  covenant  implied  a  licence 
by  the  tenant  to  the  landlord  to  enter  upon  the 
premises  for  a  reasonable  time  for  the  purpose  of 
■executing  the  necessary  repairs.    Ih, 

Bights  of  Troiteea  of  Leasehold!  where 
Tenant  for  Life  does  not  Bepair.] — ^When  lease- 
hold houses  are  vested  in  trustees  on  behalf  of 
A  tenant  for  Ufe  and  remaindermen,  it  is  the 
duty  of  the  trustees  to  keep  the  property  free 
from  the  risk  of  forfeiture  by  a  breach  of  the 
covenants  of  the  lease,  and  they  are  entitled  to 
have  the  rents  applied  in  keeping  the  houses  in 
a  proper  state  of  repair.  The  trustees  are  not 
bonna  to  be  content  with  the  setting  apart  of  a 
•sum  of  money  in  the  joint  names  of  themselves 


and  the  tenant  for  life  as  an  indemnity  against 
the  consequences  of  a  breach  of  the  covenants 
of  the  lease,  but  are  entitled  to  require  the  cove- 
nants to  be  specifically  performed.  When  a 
tenant  for  life  of  leasehold  houses  is  allowed  by 
the  trustees  to  receive  the  rents,  and  the  houses 
are  not  kept  in  a  proper  state  of  repair  according 
to  the  covenants  of  the  lease,  the  court  will,  at 
the  instance  of  one  of  the  trustees,  appoint  a 
receiver  of  the  rents,  for  the  purpose  of  enforoing 
the  proper  repair  of  the  houses.  Fowler^  In  re. 
Fowler  v.  Odell,  16  Ch.  D.  723  ;  44  L.  T.  99  ;  29 
W.  R.  891. 

ii.  What  Premises, 

BvildingM  Ereeted  and  Built,  or  to  bo  Erected 
and  Built.  ]~A  lessor,  in  1779,  demised  for  a 
term  of  ninety-nine  years,  from  the  29th  of 
September,  1778,  premises  described  as  '*all  that 
piece  or  parcel  of  land  situate  on  the  north  side 
of  East  Lane,  in  Walworth,  abutting  south  on  the 
said  lane,  north,  &c,  and  which  said  piece  or 
parcel  of  land  hereby  intended  to  be  aemised, 
contains  in  width,  &c.,  together  with  the  mes- 
suage or  tenement,  and  all  other  erections  and 
buildings  erected  and  built,  or  which  may  at  any 
time  during  the  time  hereby  intended  to  be 
granted  be  erected  and  built,  on  the  said  piece  or 
parcel  of  land  or  any  part  thereof."  The  descrip- 
tion in  the  parcels  then  continued  as  follows  : 
**  And  also  all  that  one  acre  of  land  lying  at  the 
back  of  the  garden  belonging  to  the  said  mes- 
suage as  the  same  is  now  fenced  in  and  inclosed  ; 
which  said  messuage  and  garden  is  in  the  occu- 
pation of  H.  P.,  and  the  said  acre  of  land  in  the 
occupation  of  the  said  lessee  '* ;  and  the  lessee 
covenanted  that  he,  his  heirs,  administrators,  and 
assigns,  should  and  would  **  repair  the  said  mes- 
suage or  tenement  and  erections  and  buildings 
erected  and  built,  or  to  be  erected  and  built,  upon 
the  said  ground  demised."  At  the  date  of  the 
lease,  in  1779,  the  only  building  on  any  part  of 
the  demised  land  was  the  messuage  or  tenement 
mentioned  in  the  first  portion  of  the  parcels.  At 
the  expiration  of  the  term  in  1877,  not  only  the 
site  of  the  original  messuage  and  garden  but 
also  the  one-acre  field  lying  behind  was  covered 
with  numerous  small  bouses,  all  of  which  were 
out  of  repair : — ^Held,  that  the  covenant  to  repair 
extended  to  the  whole  of  the  demised  land  and 
the  buildings  thereon  erected,  and  that  the  defen- 
dants were  liable  for  the  whole  claim.  Hudsan 
V.  WUliams,  39  L.  T.  632. 

A  covenant  in  a  building  and  repairing  lease 
to  leave  the  demised  premises,  with  all  new 
erections,  well  repaired,  extends  to  the  new 
erections  only.    Zant  v.  Norrie,  1  Burr.  287. 

Under  a  lease  of  a  farm,  the  tenant  was  bound 
to  keep  in  repair  the  buildings  to  be  erected 
thereon  during  the  term  ;  the  tenant,  with  the 
permission  of  the  landlord,  who  was  lord  of  the 
manor,  bailt  a  house  on  the  waste  adjoining  the 
farm,  and  he  enjoyed  it  with  the  farm  : — ^Held, 
that  the  tenant  was  also  under  an  obligation  to 
keep  the  house  in  repair.  White  v.  Wakley^  26 
Beav.  17  ;  28  L.  J.,  Ch.  77  ;  4  Jur.  (N.S.)  988 ;  6 
W.  R.  791. 

A  lessor  demised  *'  three  tenements  or  dweUing- 
houses,  and  a  field  or  plot  of  ground  adjoining 
thereto,"  and  the  lessee  covenanted  '^well  and 
sufiSciently  to  repair,  sustain,  and  keep  the  tene- 
ments or  dwelling-houses,  field  or  plot  of  ground 
and  premises,  and  every  part  thereof,  as  well  in 
houses,  buildings,  walls,  hedges,  ditches,  fences, 
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gates,  as  in  all  other  needful  and  neoeasary  repa- 
rations whatsoever,  when  and  as  often  as  occasion 
shall  require  daring  the  term,  and  at  the  end  or 
sooner  determination  thereof  the  premises  so 
well  and  sufficiently  repaired  into  the  hands  and 
possession  of  the  lessor  peaceably  to  leave  and 
yield  up "  : — ^Held«  that  the  covenant  did  not 
extend  to  houses  afterwards  built  in  the  field. 
Comuh  V.  CleifB,  S  H.  a&  G.  446 ;  34  L.  J.,  Ex. 
19  ;  11  Jur.  (N.8.)  181 ;  11  L.  T.  606  ;  13  W.  R. 
389. 

Where  the  lessee  covenanted  to  build  and  to 
repair  both  the  houses  built  aud  to  be  built,  and 
for  delivering  up  at  the  end  of  the  term.  For 
forty-six  years  of  the  lease  the  lessor  received  the 
rent  and  omitted  to  enforce  the  covenant  to 
build,  &C.  Upon  a  sale  of  the  terms  : — ^Held  H), 
that  the  covenant  for  delivering  up,  ^.,  extended 
to  the  additional  houses  covenanted  to  be  built, 
and  not  merely  to  those  already  built  at  the  date 
of  the  lease.  (2)  That  the  title  was  bad,  although 
the  purchaser  might  hold  on  to  the  end  of  the 
term,  and  escape  the  covenant  by  assignment  to 
a  pauper;  and  TS^  that  the  purchaser  was  not 
bound  to  accept  either  compensation  or  indemnity. 
NouaUU  V.  Flight,  7  Beav.  521 ;  13  L.  J.,  Ch.  414  ; 
8  Jur.  838. 

Fittings  in  Coal-mine.] — Where  a  lessee  of  a 
coal-mine  covenanted  at  the  end  of  the  term  to 
yield  up  the  works  and  mines,  and  all  ways  and 
roads  in  such  good  repair,  order  and  condition,  so 
that  the  works  might  be  continued  and  carried 
on  by  the  lessor : — Held,  that  such  covenant  did 
not  include  wooden  edeepers,  or  iron  tram-plates 
fastened  to  such  wooden  sleepers,  used  for  the 
purpose  of  a  railway.  Beaufort  (Duke)  v.  Bates, 
3  De  G.  F.  &  J.  381 ;  31  L.  J.,  Ch.  481 ;  6  L.  T. 
82  ;  10  W.  R.  200. 

Liability  to  repair  KiU-wheel.]— An  agree- 
ment for  the  Icttiug  of  a  farm  and  mill  provided 
that  the  tenant  "  should  keep  and  leave  the  mes- 
suages and  buildings  in  good  and  substantial 
repair,''  &c.  In  an  action  by  the  landlord  to 
recover  damages  for  non-repair  of  the  mill-wheel : 
— ^Held,  that  the  tenant  was  liable.  Ojpen»havo 
V.  Evam,  50  L.  T.  156. 

Bights  of  Tenant  at  to  Bepair  of  External 

Wall  of  DweUing.]— A  lessor  of  a  house,  situate 
in  a  borough,  .covenanted  with  the  lessee  to 
repair  and  keep  in  repair  aU  the  external  parts  of 
the  demised  premises,  except  the  glass  and  lead 
of  the  windows.  The  corporation,  acting  under  a 
local  statute  passed  after  the  demise,  pulled  down 
an  adjoining  house,  and  thereby  left  the  wall  of 
the  demised  house,  which  had  previously  divided 
the  two,  exposed  and  'without  support ;  the  wall 
thereupon  gave  way,  and  the  house  became  unin- 
habitaole.  The  lessee  immediately  called  upon 
the  lessor  to  repair,  which  he,  six  weeks  after 
the  sinking  of  the  wall,  finally  refused  to  do.  On 
this  the  lessee,  who  had  removed  to  other  pre- 
mises, pulled  downt  and  began  to  rebuild  the 
wall,  and,  before  the  work  was  finished,  sued  the 
lessor  upon  his  covenant : — Held,  that  the  wall, 
even  before  the  neighbouring  house  had  been 
removed,  was  an  external  part  of  the  demised 
premises :  the  external  parts  of  premises  being 
those  which  form  the  inclosure  of  them,  and 
.  beyond  which  no  part  of  them  extends.  Oreen 
V.  Ealee,  2  Q.  B.  225  ;  1  G.  &  D.  408  ;  11  L.  J., 
Q.  B.  63  ;  6  Jur.  436. 
Held,  also,  that  the  lessee  was  liable  on  his 


covenant,  thou^  the  injury  to  the  waU  was  done 
in  the  first  instance  by  the  corporation,  and  the 
local  statute  had  a  special  clause  for  the  recovery 
of  compensation  from  them  in  case  of  sud^ 
injuries ;  for  the  lessor  ought  to  have  set  about 
the  repair  in  time  to  prevent  the  mischief  whi(dk 
ensuea.    Ih. 

In  such  an  action  the  lessee,  after  such  refusal, 
having  rebuilt  an  external  wall,  is  entitied  to 
recover  the  costs  thereof,  tiie  jury  having  found 
that  this  was  the  proper  mode  of  restoring  it.  lb. 

He  may  also  recover  the  price  of  damage  done 
to  plateiglass  and  fixtures  in  consequence  of 
the  sinking  of  the  wall ;  but  the  lessee  cannot 
recover  the  rent  paid  by  him  for  the  occupation 
of  other  premises  during  the  progress  of  tiie 
repairs,  though,  during  that  time,  the  demisedi 
premises  were  not  safely  inhabitable.    Ih, 


iii.  Conditional  or  AhwVute  Covenants. 

GonditionaL] — ^The  plaintiff  and  defendants- 
agreed,  the  plaintiff  to  let  and  the  defendants- 
to  take  a  messuage,  bam,  stable,  and  outbuild- 
ings, and  the  defendants  agreed  to  keep  in  repair 
the  messuage,  buildings,  and  premises,  the  same 
being  first  put  into  repair  by  the  plaintiff.  In 
an  action  for  non-repair : — ^Held,  first,  that  the 
repair  by  the  plaintiff  was  a  condition  precedent 
to  the  obligation  on  the  defendants  to  keep  in 
repair.  NeaU  v.  Badeliffe,  15  Q.  B.  916 ;  SO 
L.  J.,  Q.  B.  130  ;  15  Jur.  166. 

Held,  secondly,  that  on  this  contract  the  con- 
dition precedent  could  not  be  decided,  and  that 
the  plaintiff  could  not  recover  for  non-repair  of 
any  part  of  the  premises  without  having  first 
repaired  the  whole.    Ih. 

A  declaration  stated  that  the  plaintiff  demised 
premises  to  the  defendant,  subject  to  a  covenant 
that  he  should  expend  1002.  in  substantial 
improvements,  additions,  and  repairs,  under  the 
direction  and  with  the  approbation  of  some  com- 
petent surveyor,  to  be  named  by  the  plaintiff. 
Breach,  that  the  defendant  would  not  expend 
lOOl,  in  substantial  improvements,  additions,  and 
repairs,  although  the  plaintiff  was  always  ready 
and  willing  to  appoint  a  competent  surveyor  :-^ 
Held,  that  the  appointment  of  a  surveyor  was  a 
condition  precedent  to  the  defendant's  liability 
to  expend  1002.,  and  that  the  declaration  was  bad 
on  special  demurrer.  Coombe  v.  Oreene,  2  D» 
(N.8.)  1023 ;  10  M.  at  W.  480 ;  12  L.  J.,  Ex. 
291. 

Agreement  for  a  lease  for  five  years,  from  the 
1st  April,  1840,  the  landlord  undertaking  to  erect, 
by  that  time,  a  new  warehouse  on  part  of  the 
ground  to  be  demised,  and  to  put  the  old  ware- 
house in  repair,  the  amount  of  rent  to  be 
determined  with  reference  to  the  amount  of  the 
landlord's  expenditure  on  the  buildings.  The 
new  building  was  not  erected,  nor  the  old  ware- 
house repaired,  on  the  1st  April ;  but  no  objection 
was  made  by  the  intended  lessee,  who  then 
occupied  part  of  the  premises  under  a  former 
agreement,  and  shortly  afterwards  the  whole 

Premises  were  destroyed  by  fire : — ^Held,  upon  a 
iU  filed  in  equity  hy  the  landlord  for  si>Bcifie 
Serformance  of  the  agreement,  and  for  the 
ef endant  to  rebuild  the  premises,  and  to  accept 
a  lease,  that  it  was  a  condition  precedent,  that 
the  premises  should  be  put  in  repair  before  the 
lease  was  granted,  and  that,  as  the  landlord  had 
not  performed  his  engagement  within  the  time 
limited,  the  contract  could  not  be  enforced  in 
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eqaitj.     Gmnter  ▼.  Maepherson^  5  Moore,  P.  C. 
83. 

Abfolnte.] — In  a  leaae  for  lives  of  a  manor  and 
demesnes,  the  lessee  covenanted  to  repair  and 
keep  the  premises  in  all  needful  and  necessary 
reparations,  having  or  taking  in  upon  the 
demised  premises  sufficient  housebote  for  the 
doing  thereof,  without  committing  waste : — 
Held,  that  the  covenant  was  an  abM>lute,  and 
not  a  conditional,  covenant  to  repair,  with  a 
licence  to  take  timber  for  housebote.  Bristol 
(JOean)  v.  Jones,  1  El.  k  EL  484  ;  28  L.  J.,  Q.  B. 
201  ;  5  Jur.  (N.8.)  966  ;  7  W.  R.  307. 

A  lease  was  in  the  following  forms  :  C.  cove- 
nants with  J.  that  G.  will,  during  the  continuance 
of  the  term,  at  his  own  costs  and  charges,  in  all 
things  well  and  sufficiently  repair  and  glaze  the 
windows  of  the  messuage,  and  also  the  hedges, 
ditches,  mounds,  and  fences  of  and  belonging  to 
the  premises,  and  all  fixtures,  additions  thereto, 
daring  the  term,  in  and  by,  and  with  all  and  aU 
manner  of  needful  and  necessary  reparations, 
cleansings,  and  amendments,  when  and  as  often 
as  occasion  shall  require,  the  farmhouse  and 
buildings  being  previously  put  and  kept  in 
repair  by  J. : — Held,  that  these  latter  words 
raised  an  absolute  covenant  on  the  part  of  J.  to 
put  farmhouse  and  buildings  in  repair.  Oonnoeh 
V.  Jonet,  8  Ex.  233  ;  18  L.  J.,  Ex.  204. 


iv.  Notice, 

To  Tenant.] — A  lease,  containing  a  covenant 
by  the  lessee  to  repair  the  premises  at  all  times 
(as  often  as  need  or  occasion  should  require), 
''and  at  farthest  within  three  months  after 
notice,"  is  one  entire  covenant,  the  former  part 
of  which  is  qualified  by  the  latter.  Horsfall  v. 
Testar,  1  Moore,  89 ;  7  Taunt.  385. 

In  ejectment  for  a  forfeiture  of  a  lease,  con- 
taining the  usual  clause  of  re-entry,  and  a 
covenant  generally  to  repair,  with  a  further 
covenant,  within  three  months  after  notice,  to 
repair  the  defects  pointed  out  in  a  notice,  the 
forfeiture  is  complete  before  the  expiration  of 
the  three  months.  Roe  d.  QoaUy  v.  Pai^ne,  2 
Camp.  520. 

A  general  covenant  to  repair,  and  further  to 
repair  within  three  months  after  notice  from  the 
lessor,  are  separate  and  independent  covenants, 
and  a  ri^t  of  re-entry  attacnes  for  a  brcasMsh  of 
the  former,  though  no  notice  is  given  under  the 
latter.  BaylU  v.  Lb  Otos,  4  C.  B.  (H3.)  537  ; 
4  Jur.  (K.8.)  513. 

Covenants  to  repair  after  notice  considered  as 
distinct  covenants.  Orogory  ▼.  Wilson^  9  Hare, 
690 ;  16  Jur.  304. 

Wairer— AM«ptaaee  of  Xant.]  — A  notice, 
requiring  a  tenant  to  remedy  a  breach  of 
covenant  by  repairing  premises  within  three 
months  expired  on  Februaiy  1st,  1884.  No 
repairs  were  then  done,  and  on  February  2nd, 
the  rent  due  at  Christmas,  1888,  was  accepted : 
— Held,  that  the  acceptance  of  the  rent  was  no 
waiver  of  the  breach  of  covenant.  Oronin  v. 
Rogers,  1  Cab.  k,  £.  348. 

Saaptiision  of— HegotUtion  flnr  Pvrekaae  of 
Leisee's  Interest.  ]~When  a  notice  to  repair 
has  been  given,  and  the  lessee  makes  an  oifer 
to  sell  his  interest  in  the  premises,  and  a 
negotiation  takes  place  on  that  offer,  the  effect 


of  that  offer  and  the  negotiation  is  to  suspend 
the  notice  till  the  negotiation  has  been  termi- 
nated, from  which  event  alone  the  date  of  the 
notice  can  properly  be  calculated.  Equity  will 
relieve  against  an  ejectment  founded  on  the 
original  notice.  Hughes  v.  Metropolitan  Ry., 
46  L.  J.,  C.  P.  583  ;  2  App.  Cm.  439  ;  36  L.  T.  932 ; 
23  W.  R.  680— H.  L.  (E.) 

How  fttf  a  Waiver  to  VorHsltnre.]  —  An 
indenture  of  lease,  with  a  clause  for  re-entry,, 
contained  a  general  covenant  on  the  part  of  the 
lessee  to  keep  the  premises  demised  in  repair, 
and  a  further  covenant  that  he  would,  within 
three  months  after  notice  being  given  to  him  by 
the  landlord,  repair  all  defects  specified  in  the 
notice.  The  premises  demised  being  out  of 
repair  the  landlord  gave  the  lessee  notice  to 
repair,  in  accordance  with  the  covenants  of  the 
lease.  Before  the  expiration  of  three  months, 
ejectment  was  brought : — ^Held,  that  the  notice 
was  not  a  waiver  of  the  forfeiture  incurred  by 
the  breach  of  the  general  covenant  to  repair, 
and  that  the  action  was  maintainable.  Few  v. 
Perkins,  36  L.  J.,  Ex.  54 ;  L.  R.  2  Ex.  92  ; 
16L.  T.62;  15  W.  R.  713. 

To  Landlord.] — Under  a  covenant  bv  a  lessor 
*<to  keep  the  main  walls,  main  timbers,  and 
roofs  of  the  demised  premises  in  good  repair 
during  the  continuance  of  the  demise,"  the  lessor 
cannot  be  sued  for  any  non-repair,  unless  he  has 
had  notice  from  the  lessee  of  the  want  of  re^ir. 
Makin  v.  Wathinson,  40  L.  J.,  Ex.  33 ;  L.  K.  6 
Ex.  25  ;  23  L.  T.  592  ;  19  W.  R.  286. 

Heeessity  for.] — In  an  action  by  a  tenant 
i^inst  a  landlord  for  breach  of  an  agree- 
ment to  keep  drains  in  repair,  the  jury  found 
that  neither  party  knew  of  the  defective  condi- 
tion of  the  orains  before  the  damage  occurred, 
and  that  the  plaintiff  had  not,  and  the  defen- 
dant had,  the  means  of  knowing : — Held,  that 
the  defendant  was  not  liable.  Hugall  v.  McKean, 
53  L.  T.  94 ;  33  W.  R.  588-0.  A.  Affirming 
1  Cab.  k  E.  391. 


V.  Upon  whom  binding, 

Demiie  to  Two  as  Tanaati  in  Common.] — 

Premises  were  demised  to  O.  and  A.,  "their 
executors,  administrators,  and  assigns,"  haben- 
dum to  **  the  said  Q.  and  A.,  their  executors, 
administrators,  and  assigns,  as  tenants  in  common 
and  not  as  joint  tenants,"  at  a  single  yearly  rent ; 
and  G.  and  A.  covenanted  *'  for  themselves,  their 
executors,  administrators,  and  assigns  that  they 
the  said  G.  and  A.,  or  some  or  one  of  them,  their 
executors,  administrators,  or  assigns,"  would  pay 
the  said  yearly  rent  and  keep  the  premises  in 
repair.  G.  having  died  during  the  term,  the 
lessor  sued  A.  and  the  executors  of  G.  for 
breaches  of  covenant  occurring  after  G.*s  death  : 
— Held,  that  the  covenants  were  in  form  joint 
and  not  several,  and  that  G.*s  executors  were  not 
liable.  ^Vhyte  v.  TyndaU,  57  L,  J.,  P.  C.  114  ; 
13  App.  Cas.  263  ;  58  L.  T.  741  ;  52  J.  P.  675— 
H.  L.  (Ir.) 

Letsee^s  Izeenton  after  Entry.] — Sembie, 
that  an  executor  of  a  lessee  cannot,  sdfter  enter- 
ing, limit  his  liability  under  the  testator's 
covenant  to  repair.  Rendall  v.  Andrea,  61 
L.  J.,  Q.  B.  630. 
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seventy-two  years  in  a  house  and  premises,  let 
them  to  G.  for  twenty-one  years,  under  the  usual 
covenants  to  pay  the  rent  and  to  keep  the 
premises  in  repair,  and  afterwards  they  assigned 
the  reversion  to  B.  G.  had  previously  assigned 
the  residue  of  his  term  of  twenty-one  years  to 
the  plaintiff,  with  the  usual  covenants.     The 

Slaintiff  afterwards  assigned  the  term  to  the 
efendant,  with  similar  covenants  to  pay  the 
rent  and  to  keep  the  premises  in  repair,  and  with 
a  covenant  that  the  defendant  would  observe  and 
fulfil  all  the  covenants  of  the  former  lease,  and 
that  he  would  save  harmless  and  indemnify  the 
plaintiff  from  all  costs,  damages  and  expenses 
which  might  be  incurred  by-reason  of  any  delay, 
breach  or  default  in  payment  or  performance 
thereof.  On  the  rent  becoming  due  and  unpaid, 
and  the  premises  falling  out  of  repair,  B.  brought 
an  action  against  G.,  who  suffereid  judgment  by 
default.  G.  afterwards  brought  an  action  to 
recover  the  amount  so  paid  by  him  and  his  costs. 
The  plaintiff  defended  the  action  unsuccessfully, 
and  he  became  liable  to  pay  to  G.  the  amount  of 
the  judgment  by  default,  and  also  of  the  costs  of 
that  action.  The  plaintiff  then  sued  the  defen- 
dant, not  having  paid  that  amount  to  G.,  and 
judgment  not  having  been  signed  in  the  action 
against  him : — Held,  that  the  plaintiff  was 
entitled  to  recover  from  the  defendant  the 
amount  of  the  rent  and  repairs,  and  the  costs  of 
the  action  in  which  G.  had  suffered  judgment  by 
default,  but  that  he  was  not  entitled  to  the  costs 
of  the  action  brought  against  him  by  G.  Smith 
V.  Howell,  6  Ex.  730  ;  20  L.  J.,  Ex.  877. 

In  an  action,  brought  during  the  term,  for  a 
breach  of  covenant  to  repair,  if  the  evidence 
shews  that  the  premises  were  out  of  repair  before 
action  the  lessor  is  entitled  to  nominal  damages, 
although  the  lessee  expended  money,  after  action, 
in  repairing  the  demised  premises.  Morony  v. 
Fergugon,  Ir.  R.  8  C.  L.  551. 

A  lessor  is  not  deprived  of  any  part  of  the 
ordinary  damage  recoverable  on  a  breach  of 
covenant  by  the  lessee  to  deliver  up  the  demised 
premises  in  good  repair,  by  reason  of  the  lessor's 
effecting  structural  alterations  in  the  premises 
after  the  determination  of  the  lease.  Inderwick 
V.  Leeehy  1  Cab.  &  E.  412.    Afllrmed  in  U.  A. 

If  a  tenant  who  is  boimd  to  repair  leaves,  and 
at  the  end  of  the  tenancy  the  premises  are  out 
of  repair,  the  jury  may  give  the  landlord,  in  an 
action  against  the  tenant,  not  only  the  amount 
of  the  actual  expense  of  the  repairs,  but  also  a 
compensation  for  the  loss  of  the  use  of  the 
premises  while  they  were  undergoing  repair. 
Woods  V.  Pope,  1  Scott,  636  ;  1  Bing.  (N.o.)  467  ; 
6  Car.  &  P.  783. 

In  an  action  against  the  assignee  of  a  lease  of 
a  house  for  breach  of  covenant  to  leave  the 
premises  in  repair  at  the  end  of  the  term,  it 
appeared  that  owing  to  changes  in  the  surround- 
ing property  the  house  had  so  far  altered  in  value 
since  the  commencement  of  the  lease  that  it 
would  be  as  valuable  for  letting  purposes  if  some 
of  the  repairs  required  by  the  covenant,  according 
to  its  strict  meaning,  were  either  omitted  or 
executed  at  a  cheaper  rate  than  was  usual  under 
such  a  covenant : — Held,  that  the  facts  above 
mentioned  were  no  ground  for  limiting  the  liability 
of  the  defendant  under  the  covenant,  and  that 
the  measure  of  damages  for  a  breach  of  it  was 
the  amount  required  to  put  the  premises  into 
such  repair  as  was  originally  contemplated  by 
the  covenant.  Morgan  v.  Hardy,  35  W.  11.  588 
— C.  A.    Affirming  17  Q.  B.  U.  770. 


Ix^ory  to  Berenion.j — On  breach  by  a 

lessee  of  a  covenant  to  repair,  the  measure  of 
damages  is  the  injury  to  the  marketable  value  of 
the  reversion.     MUls  v.   Eoit   London  UtiioAj 

42  L.  J.,  a  P.  46 ;  L.  R.  8  C.  P.  79  ;  27  L.  T.  557  ; 
21  W.  R.  142. 

The  lessees  of  premises  underlet  them  by  a 
lease,  in  which  there  was  the  usual  general 
covenant  by  the  lessees  to  repair.  The  under- 
lessee  having  n^lected  to  repair  according  to  his 
covenant,  the  lessees  entered  and  did  the  repairs 
themselves  in  order  to  save  a  forfeiture  of  their 
own  lease,  with  whi(ih  they  had  been  threatened 
by  their  landlord,  and  then  and  during  the  con- 
tinuance of  the  lease  to  their  under-tenant,  the 
term  of  which  had  not  expired,  sued  him  for 
breach  of  such  covenant  to  repair  : — ^Held,  that 
they  could  only  recover  nominal  damages,  since 
by  having  done  the  necessary  repairs,  they  had 
at  the  time  the  action  was  brought  sustain^  no 
injury  to  the  reversion.     Williamt  v.  Williams, 

43  L.  J.,  C.  P.  382  ;  L.  R.  9  C.  P.  659  ;  30  L.  T. 
638  ;  22  W.  R.  706. 

In  an  action  for  breach  of  covenant  to  keep 
in  repair  brought  by  the  lessor  or  his  assignee 
during  the  pendency  of  the  term,  the  damages 
may,  but  need  not  necessarily,  be  the  present 
value  of  a  sum,  equal  to  the  cost  of  repair,  that 
sum  being  payable  at  the  end  of  the  term  ;  or  the 
damages  may,  but  need  not  necessarily,  be  the 
injury  caused  by  the  want  of  repair  to  the  sale- 
able value  of  the  reversion ;  and,  save  in  very 
extreme  cases,  it  is  the  province  of  the  jury  to 
decide  which  of  these  modes  is,  in  the  particular 
case,  the  appropriate  one.  Metge  v.  Kavanagh, 
Ir.  R.  11  C.  L.  431. 

In  estimating  the  damages  recoverable  by  the 
covenantee  during  the  currency  of  a  lease  iu  respect 
of  the  breach  of  a  covenant  to  keep  the  demist 

E remises  in  repair,  all  the  circumstances  must 
e  taken  into  consideration,  and  the  damages 
must  be  assessed  at  such  a  sum  as  reasonably 
represents  the  diminution  of  the  value  of  the 
reversion  by  the  breach  of  covenant ;  and  where 
the  covenantee  is  himself  subject  to  covenants 
to  a  superior  landlord,  and  the  covenantor  has 
notice  of  the  original  lease,  the  covenantee's 
liability  to  his  landlord  must  be  taken  into 
account.  Cotujuest  v.  Ebbetts,  66  L.  J.,  Ch. 
808  ;  [18961  A.  C.  490  ;  75  L.  T.  36  ;  45  W.  R. 
50— H.  L.  (E.) 


Where  Beyenion  Sxtmgnuhed.] — The 


measure  of  damages  in  an  action  for  breach  of 
covenant  to  repair  is  the  sum  necessary  to  put  the 
premises  in  repair,  notwithstanding  before  action 
the  reversion  of  the  plaintiff  has  been  extinguished 
by  an  entry  of  the  superior  landlord.  Davies  v. 
Underwood,  2  H.  &  N.  570  ;  27  L.  J.,  Ex.  113  ;  3 
Jur.  (N.8.)  1223  ;  6  W.  R.  105. 

Where  Snbitantial.l— A  defendant  held 


premises  under  a  lease,  with  a  covenant  to  keep 
and  yield  them  up  in  repair.  At  the  expiration  of 
the  lease,  at  Christmas,  1 863,  the  premises  were 
dilapidated  to  an  amount  fixed  by  the  jury  at  221, 
The  plaintiff  (the  reversioner)  had  before  this 
time  made  a  verbal  agreement  with  a  third  person 
to  grant  him  a  lease  for  a  long  term,  and  he  at 
once  proceeded  to  pull  down  the  premises : — Held^ 
that  the  plaintiff  was,  notwithstanding,  entitled 
to  recover  substantial  damages.  Bawlings  v. 
Morgan,  18  C.  B.  (N.8.)  776  ;  34  L.  J.,  C.  P.  185  ; 
11  Jur.  (N.S.)  564  ;  12  L.  T.  348  ;  13  W.  R.  746. 
In  an  action  by  a  lessee  against  an  assignee 


1183 


LANDLORD  AND  TENANT— Cotenanfar. 


1184 


for  damages  sustained  by  the  former,  in  oonse- 
quence  of  the  neglect  of  the  latter,  while  he 
continued  assignee,  to  repair  the  premises,  pur- 
suant to  a  covenant  in  the  lease  it  appeared 
that  in  June,  1843,  the  plaintiff  assigned  the 
lease  to  the  defendant ;  in  October,  1851,  the 
defendant  assigned  the  lease  to  T. ;  and  in  June, 
1852,  T.  assigned  to  H.,  who  in  August,  1852, 
surrendered  it  to  the  ground  landlord.  It  was 
proved  that  in  July,  1852,  the  premises  were 
dilapidated,  but  there  was  no  evidence  of  their 
state  at  any  prior  time : — ^Held,  that  the  plaintiff 
was  entitled  to  recover  substantial  damages,  and 
not  nominal  damages  only.  Smith  v.  Peatf 
2  C.  L.  R.  424 ;  9  Ex.  161 ;  23  L.  J.,  Ex.  84. 
S.  P.,  Majtleton  v.  Jlawlings,  3  C.  L.  R.  237. 


Premises  Destroyed  by  Tire.]— The  plain- 


tiff being  assignee  of  a  lease  which  contained  a 
covenant  to  repair,  underlet  the  premises  to  the 
defendant,  upon  the  terms  that  he  should  **  main- 
tain them  in  as  good  a  state  as  they  would  be 
when  repaired  by  him."  Shortly  after  the  defen- 
dant took  possession,  the  premises,  which  were 
old  and  dilapidated,  were  destroyed  by  fire.  The 
jury  found  that  the  cost  of  rebuilding  them 
would  be  1,635/.,  but  that  they  would  be  more 
valuable  by  6002. : — ^Held,  that  the  defendant 
was  only  bound  to  put  the  premises  in  the  same 
state  they  would  have  been  in  if  he  had  repaired 
them  before  the  fire,  and  consequently  he  was 
liable  to  pay,  as  damages,  1,035^  only.  Yates 
v.  J>nfuter,  11  Ex.  15  ;  24  L.  J.,  Ex.  226. 


Action  eommenoed  befbre  Sxpiration  of 


Tem.] — Where  a  tenant  for  years  agrees  to  keep 
the  premises  in  repair  during  the  tenancy,  and 
before  the  expiration  of  the  term  an  action  is 
brought  against  him  for  breach  of  this  agree- 
ment, the  plaintiff  is  entitled  to  recover  nominal 
damages  only.  Man^tt  v.  CotUm^  2  Car.  &  K.  553. 
Two  years  before  the  determination  of  a  lease 
a  landlord  brought  an  action  against  his  tenant 
for  breach  of  covenant  to  repair.  The  tenant 
paid  a  sum  into  court,  which  the  landlord 
accepted  in  satisfaction.  After  the  determina- 
tion of  the  lease  the  landlord  brought  another 
action  for  breach  of  the  covenants  to  keep  the 
premises  in  repair  and  to  deliver  up  in  repair. 
No  repairs  were  done  between  the  first  action 
and  the  end  of  the  lease  ;  the  particulars  in  the 
second  action  included  all  matters  which  had 
been  claimed  for  in  the  first  action  as  well  as 
some  additional  items : — Held,  that  the  true 
measure  of  damages  was  the  amount  required  to 
put  the  premises  into  repair  less  the  sum  paid 
into  court  in  the  first  action.  Heiiderson  v. 
Tkome,  62  L.  J.,  Q.  B.  586  ;  [1893]  2  Q.  B.  164  ; 
5  R.  404  J  69  L.  T.  430  ;  41  W.  R.  509 ;  57  J.  P. 
679. 

PremiBOi  Relet  before   Terminatioii  of 

Lease.] — ^Where  a  lessee  has  covenanted  to  leave 
the  premises  in  repair  at  the  end  of  the  term, 
the  rule  as  to  the  measure  of  damages,  on  breach 
of  the  covenant,  is  that  the  damages  are  such  a 
sum  as  it  will  cost  to  put  the  premises  into  the 
state  of  repair  in  which  the  lessee  was  bound  to 
leave  them ;  and  that  rule  is  not  affected  by  the 
fact  that,  before  the  expiration  of  the  term,  the 
lessor  has  relet  the  premises  on  the  expiration 
of  the  term  to  a  third  person,  who  has  cove- 
nanted to  alter  and  rebuild  the  premises.  Joyner 
V.  WeeJu,  60  L.  J.,  Q.  B.  510  ;  [1891]  2  Q.  B.  81 ; 
65  L.  T.  16 ;  39  W.  R.  583  ;  55  J.  P.  725— C.  A. 


Bights  of  Leifse  against  Under-lesiee 

in  Absenee  of  Coyenmat.] — Premises  were  demised 
to  the  plaintiff  and  others  for  a  term  of  years, 
commencing  from  March,  1829,  and  with  cove- 
nants by  him  to  repair  and  to  insure  in  the  Pro- 
tector Fire  Insurance  Office,  or  in  sudi  other 
respectable  fire  insurance  office  in  London  or 
Westminster,  as  he  and  the  other  lessees  should 
think  fit.  The  demise  then  contained  a  proviso 
for  re-entry  in  case  of  breach  of  covenants.  By 
a  lease  of  the  30th  April,  1835,  the  plaintiff 
underleased  the  premises  to  the  defendant  for  a 
term  short  of  the  original  term,  and  with  cove- 
nants to  repair  and  insure  precisely  the  same  as 
those  in  the  original  lease,  except  that  the 
covenant  to  insure  was  in  the  Protector  Fire 
Insurance  Office,  or  in  such  other  respectable  fire 
insurance  office,  in  London  or  Westminster,  as 
the  defendant  should  think  fit.  The  defendant 
had  notice  of  the  lease  to  the  plaintiff  and  of  ^ts 
contents.  The  covenants  to  repair  and  insure 
having  been  broken,  the  plaintiff  was  ejected  by 
the  superior  landlord  : — Held,  that  the  plaintiff 
was  not  entitled  to  recover  against  the  defen- 
dant, as  damages  for  breach  of  covenant,  the 
value  of  the  reversionary  interest  in  the  term 
which  he  had  so  lost,  there  being  no  covenant 
by  the  defendant  to  indemnify.  Logan  v.  Hall, 
4  C.  B.  598  ;  16  L.  J.,  C.  P.  252  ;  11  Jur.  804. 

Coyenant  not  to  Oommit  Waste.] — A  cove- 


nant by  a  tenant  not  to  commit  waste  on  the 
demised  property  is  not,  with  regard  to  the  measure 
of  damages  for  the  breach  of  it,  the  same  thing  as 
a  covenant  to  deliver  up  the  property  at  the  end 
of  the  term  in  the  same  state  as  that  in  which 
the  tenant  received  it.  Therefore,  in  an  action 
by  the  reversioner  against  the  tenant  for  waste, 
the  measure  of  damages  is  not  necessarily  the 
sum  which  it  would  cost  to  restore  the  property 
to  its  condition  before  the  waste;  tne  true 
measure  of  damages  is  the  diminution  in  the 
value  of  the  reversion,  less  a  discount  for 
immediate  payment.  WliUham  v.  Kerthaw,  16 
Q.  B.  D.  613  ;  54  L.  T.  124  ;  34  W.  R.  340— C.  A. 

Death  of  Lessor.] — Lessee^s  damages  in  waste 
moderated  by  death  of  lessor.    Anon.,  Oary,  2. 

Sridenoe.] — In  an  action  for  dilapidations, 
the  plaintiff  must  prove  his  particulars  of  demand, 
in  the  same  manner  as  in  an  action  for  goods 
sold  and  delivered.  Smith  v.  Douglas,  16  C.  B. 
31 ;  3  C.  L.  R.  752. 

Penalty  or  Liquidated  Damages.] — Lessees, 
who  had  been  granted  the  privilege  of  placing 
slag  from  blast  furnaces  on  land  let  to  them, 
covenanted  (inter  alia)  to  pay  the  lessor  lOOZ. 
per  imperial  acre  for  all  land  not  restored  at  a 
particular  date : — Held,  that  the  sum,  although 
described  in  one  part  of  the  agreement  as  "  the 

Eenalty  therein  stipulated,"  was  not  a  penalty  ; 
ut  estimated  or  stipulated  damages.  MphiH' 
stone  V.  Monkland  Iron  and  Coal  Co.,  11  App. 
Gas.  332  ;  35  W.  R.  17— H.  L.  (Sc.) 

Where  one  lump  sum  is  made  payable  by  way 
of  compensation  on  the  occurrence  of  one  or 
more  or  all  of  several  events,  some  of  which  may 
occasion  serious,  and  others  but  trifiing  damage, 
the  presumption  is  that  the  parties  intended  the 
sum  to  be  penal,  subject  to  modification ;  but 
where  the  payments  stipulated  are  made  pro- 
portionate to  the  extent  of  which  the  contractoi  s 
may  fail  to  fulfil  their  obligations,  and  they  are 
to  bear  interest  from  the  date  of  the  failure, 
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payments  so  adjusted,   with  reference   to  the 
actual  damage,  are  liquidated  damages.    Ih, 

h.  Other  Kattera. 

Obligation  to  ue  Premises  in  Tenantlike 
Xanner.] — There  is  no  implied  contract  to  use 
demised  premises  in  a  tenantlike  manner  where 
the  tenant  has  expressly  contracted  to  repair. 
Standen  y.  ChrUtnuu^  10  Q.  B.  136 ;  16  L.  J., 
Q.  B.  265  ;  11  Jur.  694. 

A.  agreed  to  let,  and  B.  to  take,  a  house  at  a 
yearly  rent  payable  quarterly,  and  at  the  end  of 
the  agreement  was  the  following  stipulation  : 
**  A.  agrees  to  take  the  fixtures  at  the  expiration 
of  B.*s  tenancy,  and  to  allow  the  price  at  which 
they  may  be  valued,  provided  they  are  in  as  good 
condition  then  as  they  are  now,  and  B.  agrees  to 
leave  the  premises  in  the  same  state  as  they  now 
are."  Though  not  stated  in  the  agreement,  the 
house  was  at  the  time  of  the  agreement  in  the 
occupation  of  G.  as  tenant  to  A.,  who  afterwards 
quitted  : — Held,  that,  notwithstanding  the  exist- 
ence of  express  terms  of  agreement,  an  implied 
contract  arose  on  the  part  of  B.  to  use  the 
premises  in  a  tenantlike  manner,  and  that  the 
agreement  was  properly  described  as  an  agree- 
ment to  leave  the  premises,  at  the  expiration  of 
the  tenancy,  in  the  same  state  as  they  were  in  at 
the  commencement  of  the  tenancy,  and  not  at  the 
date  of  the  agreement.  WhiUi  v.  Mcholwn,  4  Scott 
(N.B.)  707  ;  4  Man.  &  G.  96  ;  11  L.  J.,  C.  P.  264. 

Bight  of  Landlord  to  Enter  to  Bepair.] — A 
landlord  has  no  right  to  enter  his  tenant's 
premises  to  repair  them,  without  there  was  some 
stipulation  at  the  time  of  the  letting  to  that 
effect    Barker  v.  Barker^  3  Car.  &  P.  557. 

A  covenant  for  a  landlord  to  be  allowed  to 
come  into  a  house  to  see  the  state  of  its  repair  at 
**  convenient  times,"  is  not  broken  by  his  not 
being  allowed  to  go  into  some  of  the  rooms,  if 
he  has  given  no  notice  of  his  coming.  Doe  d. 
Wetherell  v.  Bird,  6  Car.  &  P.  195. 

A  lessor  who,  in  the  absence  of  express  power 
in  the  lease,  enters  upon  the  demised  premises  to 
repair  them  on  breach  of  the  lessee's  covenant 
to  repair,  even  though  under  a  superior  lease  the 
lessor  is  liable  to  forfeiture  for  non-repair,  and, 
though  he  enters  by  leave  of  weekly  sub-tenants, 
commits  a  trespass  which  will  be  restrained  by 
injunction.  Stacker  ▼.  Planet  Building  Society, 
27  W.  R.  877—0.  A. 

In  a  lease  of  a  newly-constructed  grain  ware- 
house, there  was  a  covenant  by  the  lessor  that  he 
would  during  the  term  "keep  the  main  walls 
and  main  timbers  of  the  warehouse  in  good 
repair  and  condition  "  : — Held,  that  the  covenant 
implied  a  licence  by  the  tenant  to  the  landlord 
to  enter  upon  the  premises  for  a  reasonable  time 
for  the  purpose  of  executing  the  necessary 
repairs.  SoTier  v.  BUton,  47  L.  J.,  Ch.  267 ;  7 
Ch.  D.  815  ;  38  L.  T.  281 ;  26  W.  R.  394. 

Estate  Liable  Ibr  Bepaln.] — By  an  agreement 
under  seal,  S.  covenanted  with  B.,  his  executors 
and  administrators,  that  he  would  at  any  time 
thereafter,  at  the  request  of  B.,  his  executors, 
administrators  or  assigns,  execute  a  demise  of 
certain  freeholds  for  the  term  of  twenty-one 
years,  at  the  yearly  rent  of  180Z.,  which  lease 
should  contain  a  covenant  to  keep  the  premises 
in  good  and  substantial  repair,  and  all  other 
usual  covenants ;  and  B.  for  himself,  his  execu- 
tors   or    administrators,  covenanted  with    £., 


whenever  thereto  requested  by  E.,  to  accept 
such  lease,  and  execute  a  counterpart.  Under 
this  agreement  B.  entered  and  paid  rent  until  his 
death  (which  took  place  before  the  1st  of  Jannaiy, 
1870),  and  after  his  death  his  widow  and  l^gal 
personal  representative  entered  and  paid  rent. 
No  lease  was  ever  executed,  and  no  such  request 
as  above  mentioned  was  ever  made  by  either 
party.  Since  his  death  rent  had  accrued  due, 
and  a  sum  was  required  for  repairs : — Held,  that 
the  liability  under  the  deed  was  from  the  first, 
and  still  was,  a  specialty ;  hence  that  a  claim  by 
E.  for  the  sums  due  for  arrears  of  rent  and 
dilapidations  under  the  covenants  agreed  to  be 
entered  into  by  B.  were  debts  by  specialty 
against  his  estate.  Xidd  v.  Boone,  40  L.  J.,  Ch. 
531 ;  L.  B.  12  Eq.  89  ;  24  L.  T.  356. 

Landlord  not  Liable  for  Damage  for  Hegleetiiig 
to  Bepair.] — ^A  landlord  let  premises  to  a  tenant 
under  a  lease  by  which  the  latter  covenanted  to 
keep  them  in  repair.  Attached  to  the  house  was 
a  coal  cellar  under  the  footway,  with  an  aperture 
covered  by  an  iron  plate  which  was  at  the  time 
of  the  demise  out  of  repair  and  dangerous.  A 
passer-by  in  consequence  fell  into  the  aperture 
and  was  injured  : — Held,  that,  the  obligation  to 
repair  being  by  the  lease  cast  upon  the  tenant, 
the  landlord  was  not  liable  for  this  accident. 
Pretty  v.  Biekmore,  L.  R.  8  C.  P.  401  ;  28  L,  T. 
704  ;  21  W.  R.  733. 

Held,  also,  that  the  provision  in  the  Metropolis 
Local  Management  Act,  1855  (18  &  19  Vict, 
c.  120),  8. 102,  makes  no  difference  in  this  respect. 
Jb. 

Aateti  of  DeTisec  Liable.] — In  1832  an  equit- 
able tenant  for  life  made  a  lease  containing  a 
covenant  to  keep  the  demised  pi-emiscs  in  repair, 
and,  upon  the  determination  of  the  lease  by  the 
death  of  the  lessor,  the  lessee  and  his  devisee 
continued  in  possession,  and  paid  rent  to  the 
remainderman,  without  any  fresh  expi-ess  agree- 
ment. In  1855,  the  remainderman  assigned  the 
reversion  to  a  purchaser,  who,  in  the  following 
year,  demised  the  premises  to  the  remainderman 
for  a  term  still  unexpired.  The  premises  were 
burnt  in  1869,  and  no  change  of  tenancy  had 
taken  place  up  to  the  death  of  the  devisee  in 
1871 : — Held,  first,  that  the  assets  of  the  devisee 
were  liable,  under  the  covenant,  to  the  expense 
of  rebuilding  the  premises.  Morrogh  v.  AUeyne, 
It.  R.  7  Bq.  487. 

Held,  secondly,  that  the  title  of  the  remainder- 
man being  merely  equitable,  could  not  be  relied 
on  as  a  bu'  to  his  claim.    li. 

Held,  thirdly,  that  the  Statute  of  Limitations 
did  not  apply.    I  b. 

Tenant  in  Common — Contribntioa.]  —  One 
tenant  in  common  of  a  house  who  expends 
money  on  ordinary  repairs,  not  being  such  as 
arenecessaiy  to  prevent  the  house  from  going  to 
ruin,  has  no  right  of  action  against  his  co-tenant 
for  contribution.  Leigh  v.  Dirkeeon,  54  L.  J., 
Q.  B.  18;  16Q.B.D.  60;  62 L. T.  790  ;  33  W. R. 
638^-C.  A. 

4.  Fob  Quiet  Enjoyment  akd  Title. 
a.  The  Oovexiant. 

To  what  extending.] — ^A  covenant  for  quiet 
enjoyment  generally  only  extends  to  a  disturb- 
ance under  a  lawful  title.    Anon.,  Lofft,  460. 

A.  demised  by  lease  to  B.,  who  assigned  his 
interest  to  C,  and  C.  to  D. ;  B.  covenanted  for 
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quiet  enjoyment  with  C.  and  his  assigns  : — Held, 
that  D.  mig^t  maintain  an  action  against  B.,  on 
being  ejected  by  A.  for  a  forfeiture  made  by  B. 
before  the  assignment  to  G.  OampheU  v.  Lewis^ 
3  B.  ft  Aid.  392  ;  21  R«  R.  520. 

An  action  on  thecoyenant  for  quiet  enjoyment 
may  be  maintained  for  the  disturbance  of  a  way 
of  necessity.  Marru  y.  Edgingtait,  8  Taunt.  24 ; 
12  R.  B.  579. 

A  lessee  coTcnanted  that  the  plaintifE,  paying 
rent,  should  have  quiet  enjoyment  of  a  term 
upon  an  underlease  to  commence  in  1836 :  the 
lessee  haying  afterwards  forfeited  his  own  term 
by  nonpayment  of  rent  to  the  superior  landlord, 
the  plaintiff  could  not  come  into  possession  of 
the  term  to  commence  in  1836  : — Held,  that  the 
plaintiff  could  not  sue  on  the  coyenant  for 
quiet  enjoyment  ;  at  all  eyents  not  before  1836. 
Ireland  y.  Bireham,  2  Bing.  (N.o.)  90  ;  2  Scott, 
207 ;  4  L.  J.,  C.  P.  805. 

Covenants  for  title  and  quiet  enjoyment  do 
not  extend  to  protect  a  purchaser  against  defects 
of  title,  which  the  recitals  in  his  own  purchase 
deed  are  sufficient  to  disclose.  Hufit  y.  White^ 
37  L.  J.,  Ch.  321? ;  16  W.  R.  478. 

By  deed  the  defendant  demised  to  the  plaintiff 
a  coal-mine  for  a  term  of  years,  with  lioerty  to 
dig  and  sink  pits  for  obtaining  the  coal ;  and  the 
(iSendant  covenanted  with  the  plaintifb  that 
they  might  peaceably  and  quietly  have,  hold, 
occupy,  possess,  and  enjoy  the  mine  during  the 
term,  without  any  molestation,  interruption,  or 
disturbance  whatever  of,  from,  or  by  the  defen- 
dant. After  the  making  of  the  deed,  the  defen- 
dant excavated  a  quarry  of  ironstone,  lying 
under  some  of  the  closes  under  which  the 
demised  mine  was  situate,  but  above  that  mine  ; 
and  made  holes  from  the  strata  of  ironstone 
into  the  demised  miue,  and  thereby  caused  quan- 
tities of  water  to  percolate  into  the  demised  mine ; 
and  the  defendant  also,  by  excavating  the  quarry, 
caused  parts  of  the  roof  of  the  demised  mine  to 
fall  in,  and  by  reason  of  the  premises  the  demised 
mine  became  flooded,  and  the  working  of  the 
coal  was  rendeied  impracticable  : — Held,  that 
though  the  defendant  had  a  right  to  excavate 
the  quarry,  yet  as  the  excavation  had  caused  an 
interruption  of  the  plaintiff^s  occupation  of  the 
demised  mine,  the  defendant  vras  liable  for  a 
breach  of  his  contract  for  quiet  enjoyment. 
ShavD  V.  SteiUtm,  2  H.  ft  N.  858 ;  27  L.  J.,  Ex. 
258 ;  6  W.  B.  827. 

Where  Implied.] — There  is  an  implied  cove- 
nant for  quiet  enjoyment  under  the  words 
"granted  and  demised."  Jggulden  v.  May,  9 
Yes.  830 ;  7  East,  287  ;  8  Smith,  269  ;  2  Bos.  ft  P. 
(K.B.)  449 ;  8  R.  B.  623 ;  9  R.  R.  104,  n. 

Semble,  that  no  covenant  for  title  or  quiet 
enjoyment  is  implied  from  the  mere  relation- 
ship of  landlord  and  tenant,  or  from  the  words 
"agree  to  let"  in  a  lease,  but  only  from  the 
word  "demise."  Baynes  v.  Lloyds  64  L.  J., 
Q.  B.  787  ;  [1895]  2  Q.  B.  610 ;  14  R.  678  ;  78 
L.  T.  250  ;  44  W.  B.  828 ;  69  J.  P.  710— C.  A. 

Under  a  parol  demise  the  law  will  imply  an 
agreement  for  quiet  enjoyment,  but  not  for  good 
title.  Bandy  v.  CartwrigU^  8  Ex.  913 ;  22 
L.  J.,  Ex.  286  ;  1  W.  R.  416. 

In  a  conveyance  in  fee  of  land  to  the  defen- 
dant, he  covenanted  with  the  grantor  not  to 
permit  any  part  of  the  premises  to  be  used  for 
selling  beer.  The  defendant  afterwards  granted 
a  lease  of  part  of  the  land,  with  covenants  by  the 
lessee  not  to  carry  on  certain  trades,  but  not 


mentioning  that  of  a  seller  of  beer,  and  with  a 
covenant  by  the  lessor  for  quiet  enjoyment.  The 
term  was  assigned  to  the  plaintiff,  who  having 
no  notice  of  the  defendant's  restrictive  covenant 
used  the  premises  as  a  beershop,  and  being 
restrained  by  injunction  in  chancery,  at  the 
suit  of  the  vendor  of  the  fee,  sued  the  defenduit 
for  breach  of  the  express  covenant,  for  quiet 
enjoyment,  and  also  for  breach  of  a  covenant  for 
title  alleged  to  be  implied  from  the  terms  of  the 
lease  : — Held,  that  the  covenant  for  quiet  enjoy- 
ment excluded  any  implication  of  such  an 
implied  covenant,  and  that  there  had  been  no 
breach  of  the  former  covenant,  as  it  did  not 
guarantee  to  the  tenant  that  he  might  lawfully 
use  the  land  for  any  purpose  not  included  in  the 
restrictions  in  the  lease.  Bennett  v.  Atherton^ 
41  L.  J.,  Q.  B.  165  ;  L.  R.  7  Q.  B.  316  ;  20  W.  R. 
442— Ex.  Ch. 

In  a  contract  for  a  demise  of  land,  a  promise 
of  quiet  enjoyment  during  the  term  is  implied 
by  law.    Hall  v.  City  of  London  Bretoery  6b.,  2 

B.  ft  8.  787  ;  81  L.  J.,  Q.  B.  267  ;  9  Jur.  (N.s.)  18. 
In  1841,  B.  agreed  to  let  to  A.  for  eight  years 

and  a  quarter  premises,  "subject  to  the  same 
conditions  as  were  mentioned  in  the  memoran- 
dum under  which  B.  held  of  C."  ;  and  that  "  if 

C.  was  willing  to  accept  A.  as  tenant  instead  of 
B.,  A.  was  willing  to  take  the  remainder  of  the 
lease  or  memorandum  from  C,  and  become  his 
tenant."  G.  was  tenant  to  D.,  and  C.'s  term 
expiring  at  Christmas,  1844,  D.  brought  eject- 
ment and  turned  A.  out  on  the  7th  of  February, 
1845.  In  an  action  by  A.  against  B.  for  this 
eviction,  the  declaration,  after  setting  out  the 
agreement,  alleged  that  B.  promised  A.  that  he 
should  and  might  "quietly  use,  occupy,  and 
enjoy  the  premises  for  the  term  for  which  B.  had 
so  agreed  to  let  them "  : — Held,  that  no  such 
promise  could  be  implied  from  the  contract  set 
out,  the  contract  being  subject  to  conditions,  the 
nature  of  which  were  not  disclosed.  Meeeent  v. 
Reynolds,  3  C.  B.  194 ;  15  L.  J.,  C.  P.  226 ;  10 
Jur.  650. 

Srietidn  by  Title  Paramoiint— Tenaaoy 


firom  Year  to  Year.] — In  a  tenancy  from  year 
to  year  there  is  no  implied  covenant  for  quiet 
enjoyment  against  eviction  by  title  paramount 
on  the  determination  of  the  landlord  s  interest ; 
and  if,  on  such  determination,  the  tenant  is 
evicted  by  the  superior  landlord,  he  has,  in  the 
absence  of  an  express  agreement,  no  claim 
against  his  landlord  for  damages  for  such  eviction 
by  the  superior  landlord.  Schioartz  v.  Locket^ 
61  L.  T.  719  ;  38  W.  R.  142.  S.  P.,  Pei^old  v. 
Abhotty  32  L.  J.,  Q.  B.  67  ;  9  Jur.  (N.S.)  617  ;  7 
L.  T.  384;  11  W.  R.  169. 

See  further  as  to  Eviction  by  Title  Paramount, 
post,  co^s.  1161, 1162. 

Quailing  Implied  Coyenant.] — The  whole 
covenant  implied  in  the  word  "demised"  is 
qualified  and  restrained  by  an  express  covenant 
for  quiet  enjoyment.  Litia  v.  Steplienson,  6  Scott, 
447 ;  4  Bine.  (N.c.)  678.  S,  61, 5  Bing.  (N.O.)  183 ;  7 
Scott,  69 ;  1  Am.  385 ;  7  L.  J.,  C.  P.  263— Ex.  Ch. 

No  absolute  covenant  for  title  can  be  implied 
from  words  of  grant,  where  there  is  an  express 
qualified  title  on  the  face  of  the  deed.  Stannard 
V.  Forbes,  6  A.  ft  E.  572 ;  1  N.  ft  P.  633 ;  W. 
W.  ft  D.  321  ;  6  L.  J.,  K.  B.  186. 

Qualified.]— Releasors  covenanted  that  for  and 
notwithstanding  any  act,  ftc.  by  them,  or  any 
or  either  of  them  done  to  the  contrary,  they  had 
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good  title  to  convey  lands  in  fee ;  and  also  that 
they  or  some  or  one  of  them,  for  and  notwith- 
standing any  such  matter  or  thing  as  aforesaid, 
had  good  right  and  full  power  to  grant ;  and 
likewise  that  the  releasee  should  peaceably  and 
quietly  enter,  hold  and  enjoy  the  premises 
granted,  without  the  lawful  let  or  disturbance 
of  the  releasors  or  their  heirs  or  assigns,  or  for  or 
by  any  other  person  or  persons  whomsoever ; 
and  that  the  releasee  should  be  kept  harmless 
and  indemnified  by  the  releasors  and  their  heirs, 
against  all  other  titles,  charges,  ice.  save  and 
except  the  chief  rent  issuing  and  payable  out  of 
the  premises  to  the  lord  of  the  fee  : — Held,  that, 
the  generality  of  the  covenant  for  quiet  enjoy- 
ment against  the  releasors  and  their  heirs,  and 
any  other  person  or  persons  whomsoever,  was 
not  restrained  by  the  qualified  covenants  for 
good  title  and  right  to  convey  for  and  notwith- 
standing any  act  done  by  the  releasors  to  the 
contrary.  Ifowell  v.  Richards^  11  East,  6S3  ;  11 
E.  R.  287. 

So,  where  the  assignor  covenanted  that  for  and 
notwithstanding  an}'  act  or  thing  by  him  done, 
the  lease  was  valid  ;  and  that  it  should  be  law- 
ful for  the  assignee  at  all  times,  during  the  term, 
quietly  to  enjoy,  without  the  lawful  let  or  inter- 
ruption of  the  assignor,  his  executors,  adminis- 
trators or  assigns,  or  any  of  them,  or  any  other 
person  or  persons  whomsoever,  claiming  any 
estate  or  right  in  the  premises,  and  that  the  pre- 
mises were  discharged  by  the  assignor,  his  heirs, 
executors  or  administrators,  from  all  former 
incumbrances,  made  or  suffered  by  his,  or  by  their 
or  either  of  their  acts  or  privity ;  and  then 
followed  a  covenant  for  further  assurance  by  the 
assignor,  his  executors  and  administrators  and  all 
pci-sons  whomsoever  claiming  under  him  : — Held, 
that  the  general  words  in  the  covenant  for  quiet 
enjoyment  were  restrained  by  the  restrictive 
words  in  tlie  covenant  for  title  and  further  assu- 
rance, which  preceded  and  followed  it,  and  there- 
fore that  such  covenant  was  confined  to  the  acts 
of  the  covenantor,  and  those  claiming  under  him. 
Kind  V.  J/arshall,  3  Moore,  703  ;  1  Br.  &  B.  819  ; 
21  R.  R.  GIO. 

The  assignor  in  a  deed  of  assignment  of  a 
lease,  after  iXK;iting  the  original  lease  granted  to 
another  for  the  term  of  ten  years,  which  by 
mesne  assignments  had  vested  in  him,  and  that 
the  plaintiff  had  contracted  for  the  absolute  pur- 
chase of  the  premises,  bargained,  sold,  assigned, 
transferred  and  set  over  the  same  to  the  plaintiff, 
for  and  during  all  the  rest  of  the  term  of  ten 
years,  in  as  ample  manner  as  the  assignor  might 
have  held  the  same  ;  subject  to  the  payment  of 
rent  and  performance  of  covenants  ;  and  then 
covenanted  that  it  was  a  good  and  subsisting 
lease,  valid  in  law,  in  and  for  the  premises  thereby 
assigned,  and  not  forfeited  or  otherwise  deter- 
mined, or  become  void  or  voidable  : — Held,  that 
the  generality  of  this  covenant  for  title,  which 
was  supported  by  the  recital  of  the  bargain  for 
an  absolute  term  of  ten  years,  was  not  restrained 
by  other  covenants  which  went  only  to  provide 
for  or  against  the  acts  of  the  assignor  himself,  or 
of  those  who  claimed  under  him.  Barton,  v. 
Fitzperald,  15  East,  530  ;  13  R.  R.  519. 

where  a  deed  after  reciting  that  under  a  deed 
A.  was  seised  and  possessed  of  premises,  and  that 
he  had  agreed  with  D.  for  the  sale  of  all  A.'s 
estate  and  interest  under  the  same  deed  to  D., 
witnessed  that  A.  did  grant  and  assign  unto  D. 
the  premises,  to  hold  the  same  to  him,  his  heirs 
and  assigns,  for  ever ;    and   also    contained  a 


covenant  that  A.  had  in  himself  good  right,  full 
power  and  lawful  authority  to  make  that  con- 
veyance of  his  estate  and  interest  under  the  deed 
to  D.,  his  heirs  and  assigns,  for  ever: — ^Held, 
that  this  was  not  an  absolute  covenant  that  A. 
had  power  to  convey  a  freehold  estate,  but  only 
that  he  had  power  to  convey  such  an.  estate  a» 
he  took  under  the  deed.  Delmer  v.  JfCabe^  14- 
Ir.  C.  L.  R.  377. 

L.,  who  was  possessed  of  a  term  for  years, 
provided  C.  should  so  long  live,  assigned  the 
term  and  covenanted  that,  notwithstanding  any 
act,  deed,  matter  or  thing  done  by  him  at  any- 
time theretofore,  the  lease  was  valid,  and  that 
the  same  was  in  full  force  and  effect,  and  in  no 
wise  forfeited,  surrendered,  assigned,  determined, 
or  otherwise  become  void  or  voidable,  or  pre- 
judicially affected  in  any  manner  howsoever, 
otherwise  than  by  effluxion  of  time ;  and  aJao,. 
that,  for  and  notwithstanding  any  such  act,  he 
(L.)  had  full  power  to  assign.  Before  the  aaaign> 
ment  C.  died,  and  L.  knew  the  fact : — ^Held,  that 
the  covenant  of  the  lease  being  valid  and  not 
determined,  was  qualified  by  the  preceding  cove- 
nant, and  restrained  to  any  acts  done  by  L.,  and 
that  therefore  he  was  not  liable  upon  this  cove- 
nant for  an  eviction  by  the  party  entitled  on  C.^s- 
death.  Stannard  v.  Farl^,  1  N.  &  P.  633  :  6 
A.  &  E.  672  ;  W.  W.&  D.  321 ;  6  L.  J.,  K.  B.  185. 

By  deed,  after  reciting  a  grant  to  A.  in  fee. 
and  that  the  defendant's  wife  was  the  heiress  of 
deceased,  who  died  intestate,  and  reciting  an 
appointment  in  fee  by  the  defendant  and  his 
wife,  in  favour  of  the  plaintiff,  the  defendant 
covenanted  that,  notwithstanding  any  act  by  him 
or  his  wife  or  A.  committed,  he  and  his  wife  were 
lawfully  seised,  and  that,  notwithstanding  any 
act  as  aforesaid,  he  and  his  wife  had  a  good  right 
to  convey ;  and  that  it  should  be  lawful  for  the 
plaintiff  to  quietly  occupy,  without  interruption 
by  the  defendant  and  his  wife,  or  any  person  law* 
fully  claiming  under  them  or  A. ;  and  that  the 
defendant  and  his  wife,  and  all  persons  claiming^ 
under  them  or  A.  would  execute  to  the  plaintiff 
all  further  assurances.  In  an  action  for  breach 
of  this  covenant  for  quiet  enjoyment,  the  declara- 
tion averred,  that  P.  claimed,  as  heir-at-law  of 
A.,  deceased,  lawful  right  and  title  to  the  pre> 
mises  ;  and  then  set  out  a  recovery  in  ejectment 
by  P.,  by  which  the  plaintiff  was  evicted.  The 
defendant  set  out  the  deed,  and  pleaded  that  A. 
died  intestate,  leaving  the  defendant's  wife  her 
only  child  and  heiress-at-law  ;  and  that  the  plain- 
tiff instigated  P.  to  claim  a  right  and  title  to  the 
premises  ;  and  that  P.  in  consequence  made  the 
claim,  and  prosecuted  the  ejectment.  At  the 
trial,  the  jury  found  that  the  defendant's  wife 
was  not  the  heiress-at-law  of  A. : — Held,  first, 
that  the  jury  was  not  estopped,  by  the  recital  in 
the  deed  of  the  heirship  of  the  defendant's  wife, 
from  finding  that  she  was  not,  in  fact,  such 
heiress.  Young  v.  Maincock^  7  C.  B.  310 ;  18 
L.  J.,  C.  P.  193  ;  13  Jur.  539. 

Held,  secondly,  that  the  generality  of  the  terms 
of  the  covenant  for  quiet  enjoyment  was  not 
restricted  by  the  introductory  words  of  the  cove- 
nant for  title  and  power  to  convey,  to  any  act 
done  by  the  defendant  and  his  wife,  or  A.    lb. 

Conditional.] — A  covenant  by  lessor  that  the 
lessee  paying  the  rent  and  performing  covenants 
shall  quietly  enjoy  is  not  a  conditional  covenant ; 
and  a  plea  stating  the  nonpayment  of  the  rent, 
or  the  non-performance  of  a  covenant  by  the 
lessee  (to  insure),  is  no  bar  to  an  action  by  the 
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lesisee  on  the  covenant  for  quiet  enjoyment.  Daw- 
son y.  Dyer,  2  N.  &  M.  559  ;  5  B.  &  Ad.  584. 

AUboted  by  Proviiionf  of  Aot  of  Parliament.] 
— When  after  the  granting  of  a  lease  an  act  of 
parliament  has  been  passed  which  renders  it 
illegal  to  use  the  premises  for  the  purpose  for 
which  they  were  let,  the  refusal  to  permit  them 
to  be  used  for  that  purpose  is  no  breach  of  a  cove- 
nant  for  quiet  enjoyment  or  of  a  covenant  to 
keep  the  premises  in  proper  condition.  Newby 
V.  Skarpe,  47  L.  J.,  Ch.  617 ;  8  Ch.  D.  S9 ;  38 
L.  T.  583  ;  26  W.  R.  685— C.  A. 

The  defendant  let  the  basement  of  a  store  to 
the  plaintiff  **with  full  and  undisturbed  right 
and  Uberty  to  store  cartridges  therein/'  and  cove- 
nanted to  keep  the  premises  in  proper  repair  and 
condition,  so  as  to  be  available  for  storing  cart- 
ridges, and  covenanted  for  quiet  enjoyment. 
Other  parts  of  the  store  were  at  that  time  let  to 
others  persons  for  storing  gunpowder.  Soon 
afterwards  the  Explosiyes  Act,  1875,  passed, 
making  it  illegal  to  store  cartridges  and  gun- 
powder in  the  same  building.  The  defendant, 
upon  the  act  coming  into  operation,  removed  the 
plaintiff's  cartridges  out  of  the  building.  A 
correspondence  ensued,  and  the  defendant  stated 
to  the  plaintiff  that  the  basement  was  at  his  dis- 
posal, but  that  if  he  stored  cartridges  there  the 
defendant  must,  to  protect  himself  from  liability, 
give  notice  to  the  authorities.  The  plaintiff  there- 
upon commenced  an  action  to  restrain  the  defen- 
dant from  obstructing  the  storing  of  his  cartridges, 
and  to  compel  the  defendant  to  do  everything 
necessary  to  enable  the  plaintiff  to  store  them 
there,  and  for  damages  : — Held,  first,  that  there 
had  been  no  eviction,  the  removal  of  the  plain- 
tiff's cartridges  being  only  a  trespass,    lb. 

Held,  secondly,  there  had  been  no  breach  of 
covenant  by  the  defendant,  for  that  the  covenant 
to  keep  the  premises  in  proper  condition  for 
storing  cartridges  only  referred  to  their  physical 
condition ;  and  that  the  grant  of  liberty  to  store 
cartridges  there  did  not  import  a  warranty  of  the 
legality  of  so  storing  them,  nor  did  anything  in 
the  lease  bind  the  defendant  to  procure  licences 
to  make  the  storage  legaL    Ih, 

Action  on — ^Intereaie  Tonnini.] — An  interesse 
termini  will  not  support  an  action  on  a  covenant 
for  quiet  enjoyment,  nor  an  action  for  trespass  or 
for  damages.  Lock  v.  Furxe  (L.  R.  1  G.  P.  441) 
and  GiUard  v.  CJteshire  Lines  Committee  (32 
W.  R.  943)  distinguished.  Wallis  v.  Hands, 
62  L.  J.,  Ch.  586 ;  [18931  2  Ch.  75 ;  3  R.  351  ; 
68  L.  T.  428 ;  41  W.  R.  471. 

In  void  Lease.] — ^A.,  being  tenant  for  life  of 
lands  with  a  leasing  power,  granted  a  lease  to  B., 
which  lease  was  afterwards  held  void,  upon  the 
ground  that  it  was  not  made  in  accordance  with 
the  power.  The  lease  contained  a  clause,  that 
"  A.,  for  himself,  his  heirs  and  assigns,  the  pre- 
mises, with  the  appurtenances,  unto  B.,  his  execu- 
tors, administrators,  and  assigns,  under  the  rent, 
covenants,  conditions,  exceptions  and  agreements 
before  expressed,  against  all  persons  whomsoever 
lawfully  doing  the  same,  will  during  the  term 
warrant  and  defend."  Upon  the  death  of  A.  the 
remainderman  brought  ejectment  against  B., 
and  recovered  judgment  and  possession  of  the 
premises.  In'  an  action  by  B.  against  the  execu- 
tors of  A.  for  a  breach  of  the  covenant : — Held, 
that  the  words  "  warrant  and  defend  "  operated 
not  as  a  covenant  in  law  only,  but  as  an  express 


I  covenant  for  quiet  enjoyment,  extending  to  the 

term  purport c<l  to  be  granted  by  the  lease,  and 

therefore,  that  the  executors  of  A.  were  liable 

for  a  breach  thereof.      WUli^ims  v.  Bwrrell,  1 

;  C.  B.  402  ;  14  L.  J.,  C.  P.  98  ;  9  Jur.  282. 

A  lease  having  been  granted  by  deed  in  terms 
from  which  the  law  implies  a  covenant  for  title, 
and  the  lessor  proving  to  have  no  title  to  part 
of  the  demised  premises  : — ^Held,  that  the  lessee 
might  refuse  to  take  possession  of  such  part  of  the 
demised  premises  and  elect  to  keep  the  remainder, 
and  might  in  an  action  for  rent  due  under  the 
lease  claim  damages  for  breach  of  the  implied 
covenant  by  way  of  counterclaim.  Mostyn  v. 
West  Mostyn  Coal  Co.,  45  L.  J.,  C.  P.  401 ;  1 
C.  P.  D.  145  ;  34  L.  T.  325  ;  24  W.  R.  401. 

Trustees  of  a  charity  grant  an  improper  lease 
of  the  charity  lands,  in  which  they  covenant 
with  the  lessee,  for  his  actual  enjoyment  of  the 
demised  premises  during  the  term.  The  court 
in  setting  aside  the  lease,  will  order  the  indenture 
of  the  demise  to  be  cancelled  in  toto,  and  will 
not  leave  the  personal  covenants  of  Uie  trustees 
in  force  for  the  benefit  of  the  lessee.  Att.-O^n. 
V.  Morgan,  2  Russ.  806 ;  26  R.  R.  81. 

T.,  by  indenture  dated  in  1663,  demised  to  W. 
lands,  &c.,  in  Ireland,  together  with  the  mines, 
timber,  &c.,  to  make  sale,  kc.,  thereof,  without 
impeachment  of  waste,  the  lessee,  his  executors, 
&c.,  planting,  from  time  to  time,  500  trees  of 
oak  and  ash,  in  the  room,  &c.,  during  the  lease 
to  hold,  &c.,  for  a  term  of  ninety-eight  years,  at 
a  rent  of  15/.  sterling  for  the  first  three  years, 
and  30/.  sterling  for  the  remainder  of  the  term  ; 
and  T.  covenanted  that  W.,  &c.,  upon  request, 
would,  *'  from  time  to  time,  renew  the  said  lease, 
and  perfect  such  other  further  assurances  as  W., 
&c.,  should  require,"  &c.  The  lease  also  con- 
tained a  covenant  of  warranty  of  title,  &c.,  and 
that  in  case  of  eviction,  or  that  the  premises 
should  be  wasted  in  war  or  rebellion,  &c.,  that 
the  rent  should  cease  for  the  time.  By  an  inden- 
ture dated  in  1739,  reciting  the  original  lease, 
and  the  cov^iant  for  renewal,  a  further  lease  for 
ninety-eight  years,  recited  to  be  in  pursuance  of 
the  covenant,  &c.,  was  granted,  containing  a 
similar  covenant.  Upon  a  bill  filed  in  1827, 
claiming  a  further  renewal : — Held,  that  the 
covenant  was  to  be  construed  as  a  covenant  for 
further  assurance,  and  not  for  perpetual  renewal. 
Browne  v.  T^ghe,  8  Bli.  (N.S.)  272 ;  2  CI.  &  F. 
396.    Affirming  Hayes,  158. 

Of  Easement  not  acquired  by  Lessor.] — In  a 

conveyance  in  fee  from  A.  to  B.  of  a  house  and 
premises  in  the  occupation  of  A.,  *'  together  with 
all  lights,  liberties,  privileges,  easements  and 
appurtenances  to  the  premises  belonging  or  in 
anywise  appertaining  or  usually  held  and  enjoyed 
therewith,  or  deemed  or  taken  as  part,  parcel  or 
member  thereof,*'  A.  covenanted  that  notwith- 
standing any  act,  deed,  matter  or  thing  whatso- 
ever mcule,  done  or  permitted  by  him,  or  any 
person  claiming  through  him,  he,  A.,  has  now 
good  title  to  convey  the  messuage  and  premises 
with  the  appurtenances.  Some  years  bdfore  this 
conveyance,  A.  being  then  owner  in  fee  and 
occupier  of  the  house,  &c.,  which  was  in  the  same 
condition,  entered  into  a  contract  in  writing 
with  the  owners  of  the  adjoining  premises  that 
the  cornice  and  spouts  and  three  windows  of  A.'s 
house  overlooking  the  adjoining  premises  were 
encroachments,  and  agreed  to  pay  an  annual  sum 
of  money  so  long  as  he  was  permitted  to  use  the 
cornice,  spouts  and   windows.     A.  had  never 
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acquired  any  casement  in  respect  of  the  cornice, 
spouts  or  windoTR's  by  twen^  years'  user  : — Held, 
that  there  was  no  Inreach  of  covenant  for  title  by 
A.,  for  that  he  only  conveyed  the  premises  so  far 
as  he  was  possessed  or  could  convey  them,  and 
that  his  qualified  covenant  for  title  limited  his 
covenant  to  that  which  he  actually  had,  or  but 
for  any  act  of  his  would  have  had,  and  that  he 
had  not  and  never  would  have  acquired  any 
easement  in  the  windows,  cornice  or  spout,  inas- 
much as  the  adjoining  owners  would  have 
interfered  to  prevent  him  but  for  his  acknow- 
ledgment. Thackeray  v.  Wood,  5  B.  &  S.  325  ; 
33  L.  J.,  Q.  B.  275 ;  10  Jur.  (N.S.)  877  ;  10  L.  T. 
645.  Affirmed,  6  B.  &  S.  766 ;  34  L.  J.,  Q.  B. 
226  ;  13  W.  R.  996— Ex.  Ch. 

Of  Sporting  Bighti.] — The  defendant  demised 
to  the  plaintiff,  for  twenty -one  years,  a  mansion- 
house  and  land,  with  the  sole  licence  of  shooting 
and  sporting  over  all  other  lands,  plantations, 
and  coverts  of  the  defendant,  subject  to  the 
liberty  for  each  tenant  on  his  farm  to  kill  rabbits 
with  ferrets  only.  The  defendant  covenanted 
for  quiet  enjoyment,  and  that,  if  at  any  time 
during  the  term  any  of  the  tenants  of  the  defen- 
dant of  any  such  lands,  plantations,  or  coverts, 
should  obstruct  the  plaintifE  in  the  enjoyment  of 
the  licence,  or  should  destroy  the  game,  rabbits, 
&c.,  then  the  defendant  would,  upon  the  requisi- 
tion of  the  plaintiff,  give  notice  to  quit  to  such 
tenants,  and  enforce  the  notice  by  such  legal 
measures  as  should  be  necessary.  Breach,  that, 
after  the  demise  to  the  plaintiff,  the  defendant 
demised  to  R.,  for  twelve  years,  one  hundred 
acres  of  the  plantations  on  which  the  exclusive 
right  of  killing  rabbits  had  been  granted  to  the 
plaintiff,  without  any  clause  in  the  demise  to 
prevent  R.  from  obstructing  the  plaintiff  in  the 
enjoyment  of  the  licence,  or  from  destroying 
rabbits,  and  without  reserving  to  the  defendant 
the  power  of  giving  R.  notice  to  quit,  or  of 
enforcing  such  notice  by  such  legal  measures  as 
should  be  necessary,  the  plantations  not  being  at 
the  time  of  the  demise  to  the  plaintiff  parcel  of 
any  farm ;  and  that  R.  did  afterwards  kill  and 
destroy  rabbits.  The  defendant,  in  his  plea,  set 
out  the  lease  which  contained  the  demise  of 
lands  and  pools,  "for  the  better  description 
whereof  a  plan  is  indorsed  on  the  second  skin  of 
these  presents."  The  plan  was  not  set  out.  The 
defendant  then  pleaded,  that  the  rabbits  killed 
by  R.  were  killed  by  him  on  his  own  farm  with 
ferrets  only : — Held,  that  the  exception  as  to 
killing  rabbits  extended  not  only  to  farms  exist- 
ing at  the  time  of  the  demise  to  the  plaintiff,  but 
also  to  farms  subsequently  created.  Neictim  y. 
Wilmat,  8  M.  &  W.  711 ;  10  L.  J.,  Ex.  476. 

Held,  also,  that  the  declaration  was  bad,  as  not 
containing  any  breach,  the  demise  to  B.  not 
constituting  any  breach  of  the  defendant's 
covenant.    Ih, 

Water  Supply— House  Let  out  in  Flate — 
Damage  by  Water.] — The  defendant  demised 
the  ground-floor  of  his  house  to  the  plaintiff 
under  a  lease  containing  a  covenant  that  the 
lessee  might  "  peaceably  hold  and  enjoy  the  said 
demised  premises  during  the  said  term  without 
any  interruption  by  the  lessor,  or  any  person 
lawfully  claiming  through  or  in  trust  for  him.'* 
The  remainder  of  the  house  was  let  out  in  floors 
to  different  tenants.  Before  and  during  the 
demise  to  the  plaintiff  the  water  supply  was 
effected  by  means  of  a  main  service  pipe  con- 


nected with  a  cistern  placed  at  the  top  of  the 
house,  branch  pipes  being  inserted  into  the  main 
pipe  for  the  supply  of  water  to  each  floor.  The  | 
tenants  paid  a  proportion  of  the  water-rate  for 
the  supply  to  their  respective  premises.  The 
branch  pipe  on  the  first  floor  suddenly  burst, 
and  the  water  therefrom  poured  down  into  the 
plaintiff's  premises  and  injured  his  goods.  In 
an  action  for  damages  the  jury  found  that  the 
branch  pipe  when  fixed  (which  was  before  tfie 
demise)  was  a  reasonably  fit  and  proper  one  for 
the  purpose  for  which  it  was  fixed  and  intended, 
and  that  there  was  no  negligence  or  want  of  skill 
in  the  fixing  and  maintaining  the  pipe  where 
and  as  it  was : — Held,  that  the  plaintifE  had  no 
cause  of  action  founded  upon  the  covenant  for 
quiet  enjoyment,  because  the  covenant  was  pro- 
spective, and  there  had  been  no  act  of  omission 
or  commission  during  the  demise  to  the  plain- 
tiff causing  an  interruption  of  his  enjoyment. 
Anderson  v.  Oppenlieimer^  49  L.  J.,  Q.  B.  708  ; 
6  Q.  B.  D.  602— C.  A. 

Held,  also,  that  the  apparatus  for  the  water 
supply  being  for  the  common  benefit  of  the 
plaintiff  and  the  other  tenants,  the  plaintiff  had 
no  cause  of  action  founded  upon  the  principle 
laid  down  in  Rylands  v.  Fletcher  (L.  R.  3  H.  L. 
330).    Ih. 


b.  Breach  of. 

Demand  of  Sent  by  Hortgagee.l — In  1842 
the  defendant  and  two  trustees,  under  a  power 
given  to  the  trustees  in  the  defendant's  father*s 
will,  created  a  term  in  certain  estates,  which,  by 
a  deed  of  1843,  the  trustees  assigned  by  way  of 
mortgage  for  the  purpose  of  raising  money  to  pay 
the  defendant's  debts.  By  the  deed  of  assign- 
ment, the  defendant  had  power  to  lease,  with 
the  concurrence  of  the  mortgagees.  In  1846  the 
defendant  made  a  lease,  without  the  concurrence 
of  the  mortgagees,  to  the  plaintiff,  and  covenanted 
for  the  plaintiff's  quiet  enjoyment  without  let, 
suit,  trouble,  denial,  eviction,  molestation,  or 
disturbance  by  the  defendant,  or  any  person 
claiming  under  him.  In  1851  the  plaintiff,  who 
had  not  heard  of  the  mortgage  deed  before, 
received  notice  from  the  surviving  mortgagee  to 
pay  over  the  rent  to  him,  and  on  d^covering  that 
his  lease  was  defective,  he  consented  to,  and  did 
give  up  possession  to  the  surviving  mortgagee, 
who  entered.  The  surviving  mortgagee  gave  the 
plaintiff  752.  as  compensation  for  money  he  had 
laid  out,  which  he  accepted,  without  prejudice 
to  his  right  of  action  against  the  defendant : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
damages  on  the  covenant  for  quiet  enjoyment, 
and  that  there  was  an  eviction,  or  at  least  a 
molestation,  or  disturbance  coming  within  its 
terms ;  also,  that  the  disturbance  was  by  a  person 
claiming  under  the  defendant,  and  that  the  receipt 
of  the  752.  did  not  affect  the  plaintiff's  right  to 
recover.  Carpenter  v.  Parker^  3  C.  B.  (N.8.)  206 ; 
27  L.  J.,  0.  P.  78  ;  6  W.  B.  98. 

^eotment  by  Mortgagee — ^Liability  of  Hert- 
gagor — ^Eitoppiel.] — ^Where  a  mortgagor  demised 
incumbered  Lsind,  and  covenanted  for  quiet 
enjoyment,  and  the  lessee  was  ejected  by  the 
mortgagees : — Held,  that  although  the  legal  estate 
was  outstanding  in  the  mortgagees,  yet  as  there 
was  a  reversion  in  the  landlord  by  estoppel,  he 
was  liable  upon  his  covenant.  Harteu^  v.  Bell, 
1  Cab.  &  E.  19— Affirmed  in  C.  A. 
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HatiM  by  Superior  Landlord  to  pay  Bent  to 
him — ^Danagee.j — The  defendants  granted  the 
lease  of  certain  premises  to  the  pUuntiif,  with  a 
<;ovenant  by  the  lessors  for  quiet  enjoyment 
thereof  by  the  lessee,  and  a  ooyenant  by  the 
lessee  to  pay  rent  to  the  lessors.  At  a  time 
when  the  plaintifl  was  in  arrear  with  his  rent, 
the  defendants  sent  a  notice  to  his  tenants  requir- 
ing them  to  pay  their  rent  to  the  defendants* 
agent  instead  of  to  the  plaintiff.  One  of  the 
plaintiffs  tenants  accordmgly  paid  his  rent  to 
the  defendants*  agent.  The  plaintiff  having 
brought  an  action  against  the  defendants  for 
breach  of  the  covenant  for  quiet  enjoyment : — 
Held,  that  this  notice  was  a  breach  by  the  lessors 
of  the  covenant  for  quiet  enjoyment ;  that  non- 
payment of  the  rent  by  the  lessee  did  not  disentitle 
nim  to  the  protection  of  that  covenant ;  and  that 
he  was  entitled  to  more  than  nominal  damages 
for  the  breach  of  it.  Edge  v.  Boileau,  bb  L.  J., 
Q.  B.  90  ;  16  Q.  B.  D.  117 ;  63  L.  T.  907 ;  34 
W.  R.  103. 

^eetment  by  Superior  Landlord.] — The  lessee 
of  two  houses  under  a  lease,  which  contained  a 
covenant  to  keep  the  houses  in  repair,  sublet  one 
of  them,  and  covenanted  for  the  quiet  enjoyment 
by  the  sub-lessee  without  any  interruption  from 
or  by  him  the  first  lessee,  **or  any  person  or 
persons  whomsoever  lawfully  claiming  by,  from, 
through,  or  under  him."  The  house  let  to  the 
sub-lessee  was  kept  in  good  repair,  but  in  con- 
sequence of  the  other  house  being  allowed  to 
go  out  of  repair,  the  superior  landlord  issued  a 
writ,  and  recovered  possession  under  a  power  of 
re-entry  in  the  superior  lease : — Held,  in  an  action 
to  recover  damages  for  breach  of  the  covenant 
for  quiet  enjoyment,  that  there  had  been  no 
breach,  for  the  superior  landlord  was  not  a  person 
claiming  **  by,  through,  or  under  "  the  first  lessee. 
Stanley  v.  Hayet  (3  Q.  B.  105)  approved  and 
followed.  Kelly  v.  Roger$,  61  L.  J.,  Q.  B.  604  ; 
[18921  1  Q.  B.  910 ;  66  L.  T.  582  ;  40  W.  E.  516 ; 
56  J..  P.  789— C.  A. 

Interferenoe  by  Sabiequent  Lesaee.] — ^A.  was 
sub-lessee  of  stalls  and  boxes  in  a  theatre,  with 
free  admission  at  all  performances  except  balls 
and  masquerades,  and  with  a  covenant  for  quiet 
enjoyment.  The  lessor  was  lessee  under  the 
Crown  of  the  whole  of  the  theatre  for  a  long  term 
of  years,  and  was  under  a  covenant  with  the  free- 
holder not  to  convert  the  theatre  to  any  but 
theatrical  purposes.  The  lessor,  however,  agreed 
to  let  the  whole  of  the  building  to  persons  other 
than  A.  for  the  purposes  of  holding  religious 
meetings,  and  these  persons  took  possession  of  the 
theatre,  and  boarded  over  the  site  of  A.*s  stalls, 
and  took  down  the  partition  between  the  boxes 
which  had  been  constructed  on  the  sites  of  those 
originally  leased  to  A.  Upon  motion  to  restrain 
A.'s  lessor  and  the  persons  in  possession  of  the 
theatre  from  interfering  with  A.*s  right : — Held, 
that  there  was  an  interference  with  A.'s  right  by 
his  lessor,  and  the  persons  in  possession  of  the 
theatre ;  but  the  theatre  not  being  ready  to  be 
used  as  a  theatre,  and  the  persons  in  possession 
undertaking  not  to  renew  their  engagement  with 
A.'8  lessor  (which  was  a  short  one),  no  injunction 
was  granted,  but  A.  was  awarded  nominal  dam- 
ages and  the  costs  of  the  suit.  Leader  v.  Moody ^ 
L.  B.  20  Eq.  145 ;  32  L.  T.  422. 

Hnltanee.] — ^A.  granted  a  lease  to  B.  of 

two  rooms  with  a  covenant  for  quiet  enjoyment. 


I  Then  A.  let  a  room  above  the  two  to  C.  for  dancing 
j  and  other  entertainments.  B.  brought  this  actioi* 
against  A.  for  an  injunction  to  resbain  such  u^e 
of  the  upper  room,  alleging  that  the  dancing  over 
his  heaa,  and  the  behaviour  of  visitxvs  on  the 
stairs,  was  a  breach  of  the  covenant : — Held, 
that  the  annoyance  was  no  breach  of  the  cove- 
nant. Shaw  V.  StenUm  (2  H.  a&  N.  858)  and 
Sanderson  v.  Berwiek-npon-Ttoeed  Corporation 
(13  Q.  B.  D.  547)  explained.  Jenkins  v.  Javluton^ 
68  L.  J..  Oh.  124  ;  40  Ch.  D.  71 ;  60  L.  T.  105 ; 
37  W.  E.  253. 

Coyenant  by  Tenant  to  earry  on  Timber  Bnti* 
nesa — Aeeesi  of  Air  to  Drying  Sheds — Inter- 
fsrenee  by  Landlord.] — ^Where  premises  were 
demised  for  the  purpose  of  the  business  of  a 
timber  merchant,  and  the  lease  contained  a 
covenant  by  the  lessee  to  carry  on  such  business, 
and  also  a  covenant  by  the  lessor  for  quiet  enjoy- 
ment, the  lessor  is  under  an  obli|;ation  to  abstain 
from  doing  anything  on  his  adjoining  property 
which  would  substantially  interfere  with  tlic 
carrying  on  of  the  business  in  the  ordinary  courst*-, 
and  cannot  conscqacntly  erect  buildings  on  his 
land,  which  will  interfere  with  the  access  of  air 
to  the  lessee's  drying  sheds.  Aldin  v.  Latimer 
Clark,  Muirhead  ^  Co.,  63  L.  J.,  Ch.  601  ;  [1894] 
2  Ch.  427 ;  8  B.  362  ;  71  L.  T.  119  ;  42  W.  B. 
453. 

Vier  of  Premises  for  Trade  Pnrpoiei — Trade 
of  Delieate  Nature.] — The  covenant  for  quiet 
enjoyment  has  been  recently  extended,  and  is 
broken  in  the  case  of  interference  by  the  lessor, 
or  those  lawfully  claiming  under  him,  not  only 
with  the  title  to  or  possession  of  land,  but  also 
with  the  lawful  enjoyment  of  the  premises  for 
the  purposes  for  which  they  were  let.  Robinson 
V.  Xilvert,  58  L.  J.,  Ch.  392 ;  41  Ch.  D.  88  ;  61 
L.  T.  60  ;  37  W.  E.  546— C.  A. 

Therefore,  where  a  lessor  has  let  premises  to 
be  used  for  a  particular  business—eg.  storing 
paper — ^he  would  be  guiltv  of  a  breach  of  such  a 
covenant  if  he  or  persons  lawfully  claiming  under 
him  were  afterwards  to  do  anything  which  would 
render  these  premises  unfit  for  storing  paper 
generally ;  but  would  not,  in  the  ab^nce  of 
express  stipulation,  be  guilty  if  the  act  done, 
being  harmless  in  itself,  were  nevertheless  detri- 
mental to  the  storing  of  some  particular  class  of 
paper.    lb. 

Lease  of  Beiidential  Flat — Oonyersion  of  Part 
of  Building  into  Club.] — ^Where  a  landlord  enters 
into  an  agreement  to  let  a  residential  flat  to  a 
tenant,  under  conditions  and  regulations  which 
shew  on  the  face  of  them  that  the  building  in 
which  the  flat  is  situated  is  intended  to  be  used 
for  residential  flats  only,  and  the  building  has  in 
fact  been  so  used,  the  landlord  will  be  restrained 
at  the  suit  of  the  tenant  from  converting  a  large 
part  of  the  building  into  a  club  during  the 
tenancy.  Sudson  v.  Orippa^  65  L.  J.,  Ch.  328  ; 
[1896]  1  Ch.  265  ;  73  L.  T.  741 ;  44  W.  B.  200 ; 
60  J.  P.  393. 

Flooding  of  Mine.] — The  defendant  leased  ta 
the  Parkside  Mining  Company  a  mine  for  the 
purpose  of  being  worked  as  an  iron  mine  ;  subse- 
quently he  lea^  to  the  plaintiffs  an  adjoining 
mine  for  the  same  purpose,  the  lease  to  the 
plaintiffs  containing  a  covenant  for  quiet  enjoy- 
ment of  the  mine,  '*  without  any  interruption  or 
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eviction  by  the  lessor,  his  heirs  or  assigns,  or 
any  other  person  or  persons  claiming  or  to  claim 
by,  from,  or  under  him."  The  Parkside  Company, 
while  properly  working  their  mine  under  the 
terms  of  their  lease  from  the  defendant,  struck  a 
'*  feeder,"  with  the  result  that  a  large  body  of 
underground  water,  the  existence  of  which  was 
unsuspected,  and  the  nature  of  which  was  uncer- 
tain, flooded  their  mine,  and  rising  in  the  levels 
found  its  way  through  a  natural  fissure  in  the 
limestone  rock  into  the  plaintiff'  mine,  which 
was  on  a  higher  level,  and  caused  considerable 
damage.  The  plaintiffs  having  brought  an  action 
to  recover  damages  for  breach  of  the  covenant 
for  quiet  enjoyment : — Held,  that  the  interrup- 
tion to  the  working  of  the  plaintifEs'  mine  by  the 
irruption  of  water  not  having  been  caused  by  any 
direct  act  of  interruption,  or  by  any  act  the  con- 
sequences of  which  either  were  foreseen  or  ought 
to  have  been  foreseen  by  the  defendant  at  the 
time  when  the  covenant  was  entered  into,  was 
not  an  interruption  within  the  meaning  of  the 
covenant,  and  that  the  defendant  was  not  liable. 
ffarrison  v.  Munauter^  61  L.  J.,  Q.  B.  102 ; 
[1891]  2  Q.  B.  680  ;  66  L.  T.  481 ;  40  W.  R.  102  ; 
r>6  J.  P.  69— C.  A. 

Title  and  Possession  not  aflfeoted — Drainage — 
Causing  Floods.] — In  order  to  constitute  a  breach 
of  covenant  for  quiet  enjoyment  in  a  lease  of 
land,  it  is  sufficient  that  the  lessee's  ordinary  and 
lawful  enjoyment  of  the  demised  land  be  sub- 
stantially interfered  with  by  the  acts  of  the 
lessor  or  those  lawfully  claiming  under  him, 
although  neither  the  title  to  the  land  nor  the 
l)06ses8ion  of  the  land  be  otherwise  affected.  By 
a  general  system  of  drafnage  made  by  the  defen- 
<lants  in  a  particular  district  various  farms  in 
that  district  were  drained  by  several  xmder- 
ground  drains,  by  which  the  water  was  carried 
through  all  such  farms.  The  defendants  let  one 
of  these  farms  to  the  plaintiff,  with  the  usual 
covenant  for  quiet  enjoyment  against  the  acts  of 
the  lessors  or  any  person  lawfully  claiming 
through  or  under  them.  The  defendants  had 
previously  let  another  of  such  farms  adjoining, 
but  lying  above  the  plaintiff's  farm,  to  one  C, 
with  a  right  to  use  the  drains  through  the 
plaintiff's  land,  so  far  as  they  were  adequate  to 
carry  the  water  from  C.'s  farm.  C,  during  the 
])Iaintiff's  tenancy,  first,  by  an  excessive  user  of 
the  drainage  system,  which  was  properly  con- 
structed for  the  purpose  of  drainage,  caused  the 
water  passing  down  the  drains  in  his  farm  to 
escape  and  overflow  into  the  plaintiff's  farm  and 
damage  his  crops.  Secondly,  by  a  proper  user 
by  C.  of  the  drains  passing  through  the  plaintiff's 
farm,  damage  was  also  done  to  a  field  in  the 
plaintiff's  farm  by  the  escape  of  water,  but  this 
arose  from  one  of  the  drains  there  having  been 
imperfectly  and  improperly  constructed  : — Held, 
that  the  defendants  were  liable  to  the  plaintiff 
for  a  breach  of  their  covenant  for  quiet  enjoy- 
ment in  respect  of  this  last  damage,  as  there  had 
been  within  the  meaning  of  such  covenant  a 
substantial  interruption  by  a  person  who  lawfully 
claimed  through  tne  defendants  ;  but  that  the 
defendants  were  not  liable  for  the  damage  done 
by  the  excessive  user  by  G.  of  the  drainage 
system,  which  was  properly  constructed,  either 
under  their  covenant  for  quiet  enjoyment  or 
under  the  law  of  trespass  or  nuisance.  Sandergan 
V.  Berwick-upon-Tweed  CorporatioTi^  63  L.  J., 
«Q.  B.  659 ;  13  Q.  B.  D.  647  ;  51  L.  T.  495  ;  33 
VV.  R.  67 ;  49  J.  P.  6— C.  A. 


Action  to  stay  Waste.]— Suit  in  chancery  to 
stay  waste  is  not  a  breach  of  covenant  for  quiet 
possession,  though  bill  be  dismissed  with  oo6t& 
Morgan  v.  Munt^  2  Vent.  213. 


Tenant's  Bight  to  Indemnity  for  DistrsM.} 

The  plaintiff  took  of  the  defendant  a  house  at  a 
yearly  rent,  under  an  agreement,  by  the  terms  of 
which  the  latter  undertook  that,  up  to  Uie  date 
of  the  agreement,  he  had  paid,  or  would  pay, 
*'  all  arrears  of  rent,  rates,  taxes,  or  assessments  "  : 
and  the  former  agreed,  that  "from  and  after 
that  day,  the  same  should  be  kept  paid  by  him 
for  the  time  he  might  occupy  the  premises."  At 
the  expiration  of  the  first  quarter,  the  superior 
landlord  distrained  for  rent : — Held,  that  there 
was  no  implied  duty  in  the  defendant  to  indem- 
nify the  plaintiff  against  this  claim,  although 
the  agreement  between  them  stipulated  for  a 
yearly  rent ;  the  defendant  having,  by  the  sub- 
sequent clause,  expressly  undertaken  to  keep  the 
reserved  rent  paid.  TJjpton,  v.  Ferguuon^  3  M.  A: 
Scott,  88. 

A  defendant  held  premises  under  a  lease  from 
H.  at  a  certain  rent,  and  entered  into^an  agree- 
ment with  one  N.  for  the  sale  of  all  the  house- 
hold furniture,  &c.,  on  the  premises  for  a  certain 
sum,  to  be  paid  by  instalments,  covenanting,  on 
payment  of  the  whole  of  the  purchase-money,  to 
demise  the  premises  to  N.  for  twenty-five  y^rs  ; 
the  lease  to  contain  the  like  covenants  on  the 
part  of  N.  as  were  contained  in  the  lease  under 
which  the  defendant  held.  The  agreement  aUso 
contained  a  covenant  that  N.  should,  in  the 
meantime,  and  until  such  lease  should  be  granted, 
pay  the  rent  and  perform  all  the  covenants 
which  would  be  to  be  performed  by  him  in  case 
the  lease  was  actually  granted,  with  a  power  of 
distress  for  nonpayment  of  the  rent.  N.  was  let 
into  immediate  possession  under  this  agreement, 
and  paid  the  rent  The  defendant  neglecting  to 
satisfy  the  rent  due  to  the  superior  landlord,  the 
latter  distrained  and  sold  tne  goods  of  N. : — 
Held,  that  there  was  an  implied  dut}"  on  the 
defendant  to  indemnify  K.  from  the  consequences 
of  the  non-perforraanoe  of  his  covenants  with 
the  superior  landlord,  and  that  case  was  the 
proper  form  of  action  for  the  breach  of  such 
implied  duty.  Hancock  v.  Cajfyn^  1  M.  &  Scott, 
521 ;  8  Bing.  358  ;  1  L.  J.,  C.  P.  104. 

Land  Tax.] — ^A  distress  upon  demised  premises 
for  land-tax  due  from  the  lessor  before  the 
demise  is  not  a  breach  of  his  covenant  that  the 
lessee  shall  enjoy  "without  any  disturbance  of 
or  by  him,  the  defendant,  or  any  other  person 
or  persons  lawfully  claiming  or  to  claim  by. 
from,  or  under  him  or  them,"  because  the  daini 
for  land-tax  is  a  claim,  not  through  him,  but 
against  him.  Stanley  v.  Haycs^  2  G.  &  D.  411 ; 
3  Q.  B.  105  ;  11  L.  J.,  Q.  B.  176. 

For  Title  and  Against  Inenmbranoes.] — ^The 
defendant  in  1844  let,  by  agreement,  coal  under 
his  land  for  twenty-five  years,  with  full  powers 
to  work  the  coal.  The  lessees  entered  and 
worked  it,  and  in  1 846,  after  their  working  had 
ceased,  the  defendant  sold  part  of  his  land  to  J. 
J.  had  seen  the  workings,  but  was  not  proved  to 
be  aware  of  the  agreement.  The  oefendant 
covenanted  with  J.,  his  appointees,  heirs,  and 
assigns,  for  title,  quiet  enjoyment,  and  against 
incumbrances.  In  1846  J.  appointed  part  of  the 
land  to  the  plaintiff,  who  built  on  it,  and  who 
was  not  aware  of  the  coal  workings.    In  1866 
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the  lands  and  houses  subsided,  owing  to  workings 
carried  on  before  J.  bought.    In  1848  some  fire- 
clay was  taken  by  the  lessees ;  the  value  was 
SBoall,  and  the  taking  illegal;  but  this  did  not 
contribute  to  the  damages.    In  1 867  the  plaintiff, 
jis   J.*s  appointee,  sued  the  defendant  on  the 
coYenants,  alleging  the  entry  and  working  of 
the  lessees  as  breaches  : — Held,  that  the  benefit 
of    the   covenants   passed    to  the  plaintiff  as 
appointee,  that  a  variance  between  the  time  of 
working  as  laid  in  the  declaration,  and  asproved, 
was  fatal.    Spoor  v.   Green,  43  L.  J.,  Ex.   67  ; 
L.  R.  9  Ex.  99  ;  30  L.  T.  393  ;  22  W.  R.  647. 

Held,  that  there  was  no  breach  of  the  covenant 
for  title,  that  the  plaintiff  had  bought  the  land 
without  the  coal,  that  the  covenant  for  quiet 
enjoyment  was  not  broken  by  what  was  done  in 
1848,  that  the  making  of  the  agreement  if  a 
breach  at  all,  was  not  a  continuing  breach,  that 
the  action  was  barred  by  the  Statute  of  Limita- 
tions,   lb, 

A  tenant  for  life  under  a  marriage  settlement, 
with  power  to  grant  leases  for  years,  determin- 
able on  three  lives,  granted  a  lease  of  part  of  the 
estate  to  A.  during  the  life  of  the  latter  and 
his  two  sons,  and  the  survivors  and  survivor, 
covenanting  for  quiet  enjoyment  for  .and  during 
the  term,  without  interruption  of    lessor,    his 
heirs,  and  assigns,  or  any  other  person  claiming 
any  estate,  &c.,  under  him,  or  any  of  his  ances- 
tors.    The  lessor  died,  and  his  eldest  son,  who 
was  tenant  in  tail  under  the  settlement,  evicted 
the  eldest  son  of  the  lessee,  the  thiid  life  being 
still  in  being  : — Held,  first  that  the  eviction  by 
the  tenant  in  tail  was  a  breach  of  the  covenant 
for  quiet  enjoyment :   and  secondly,  that  the 
term  demised  by  the  lease  meant  a  term  to 
endure  during  three  lives,  and  not  merely  during 
the  life  of  the   lessor.    Jshans  v.    Vaughatij  6 
D.  &:  R.  349  ;  4  fi.  &  C.  261 ;  3  L.  J.  (O.8.)  K.  B. 
217  ;  28  R.  R.  250. 

A  lessor  of  a  mine  or  vein  of  coal  lying  under 
certain  closes  covenanted  that  the  lessee  should 
and  might,  peaceably  and  quietly,  have,  hold, 
occupy,  possess  and  enjoy  the  mine,  without  any 
let,  suit,  trouble,  molestation,  interruption  or 
disturbance  whatsoever.  The  lessor,  in  working 
ironstone  lying  between  the  surface  of  the  soil 
and  the  demised  coal,  caused  part  of  the  roof  of 
the  coal-mine  to  crash  and  fall  in,  and  to  be 
flooded.  The  working  of  the  ironstone  was  done 
in  a  workmanlike  manner : — Held,  that  these 
acts  constituted  a  breach  of  the  covenant,  for 
which  the  lessee  might  maintain  an  action 
thereon,  and  being  continued  at  the  time  of 
action  brought,  also  entitled  him  to  an  injunc- 
.'i.on  restraining  the  lessor  from  working  the 
ironstone  within  such  a  distance  of  the  surface 
as  interfered  with  the  lessee  getting  the  coal 
with  full  advantage  and  profit.  Shaw  v.  Stenton, 
2  Hi  &  N.  858  ;  27  L.  J.,  Ex.  253  ;  6  W.  R.  327. 
A.  covenanted  with  his  lessee  for  quiet  enjoy- 
ment, as  against  any  person  "  claiming  by,  from 
or  under  "  hiuL  An  eviction  by  a  prior  appointee 
of  A.  and  B.  is  a  breach  of  the  covenant.  Calvert 
V.  Sebright,  16  Beav.  156. 

Held,  also,  that  the  case  was  not  altered  by 
the  grant  to  the  lessee  being  '*as  far  as  in  his 
power  lay,  or  he  lawfully  might  or  could."    lb, 

Farm  and  Shooting  Let  to  Separate  Tenants — 
Destmetion  of  Babbits  by  Tenant.  ]~In  1857  A. 
<lemised  to  B.  a  farm  called  Upton  Farm,  con- 
taining 264  acres,  about  forty  of  which  consisted 
of  timber  and  underwood,  with  furze  covers  in 


various  other  parts  of  the  farm.  This  lease 
reserved  to  the  lessor  '*  all  timber  and  other  trees, 
mines,  minerals  and  quarries  on  the  said  farm, 
and  also  the  exclusive  right  of  shooting,  fishing 
and  sporting  on  the  said  farm,"  with  hberty  to 
the  lessor,  his  servants,  and  others  by  his  autho- 
rity, at  all  seasonable  times  to  enter  for  any  of 
the  purposes  contained  in  the  reservations  therein 
contained.  In  1860  A.  demised  Upton  Castle, 
and  about  sixty  acres  of  land  adjoining  it,  to  C, 
and  also  "  the  exclusive  right  of  ehooting,  sport- 
ing over,  and  taking  the  game,  rabbits  and  wild- 
fowl upon  the  premises,  and  also  upon  the  entire 
manor  of  Upton,"  including  the  264  acres  under 
the  lease  to  B.,  reserving  to  the  lessor  nil  trees, 
underwood,  thorns  and  bushes  growing  on  the 
land,  as  well  as  all  mines,  minerals  and  quarries, 
&c.,  with  a  covenant  for  quiet  enjoyment,  without 
interruption  by  the  lessor  or  any  person  or 
persons  lawfully  claiming  by,  from  or  under  him. 
B.  finding  the  rabbits  too  numerous,  by  means  of 
ferrets  and  guns  destroyed  a  large  number  of 
them ;  he  also  cut  all  the  underwood  on  his 
farm,  and  grubbed  up  and  destroyed  the  furze 
covers,  and  thereby  materially  interrupted  and 
injured  C.'s  right  of  sporting  : — Held,  that  inas- 
much as  these  acts  on  the  part  of  B.  were  not 
warranted  by  the  terms  of  the  demise  to  him, 
they  did  not  constitute  a  breach  of  A.'s  covenant 
for  quiet  enjoyment  in  the  lease  of  1 860.  Jeffryet 
V.  tkaw,  19  C.  B.  (N.s.)  246 ;  34  L.  J.,  0.  P. 
261 ;  1 1  Jur.  (N.8.)  584  ;  13  L.  T.  72  ;  13  W.  R.  864. 
And  see  Newton  v.  Wihiwt.  ante,  col.  1143. 

Omitting  to  insert  CoTonant  in  Underlease.  T 
— ^The  governors  of  the  Foundling  Hospital 
granted  a  lease  for  years  of  a  dwelling  to  L.,  who 
covenanted  that  the  premises,  or  any  part  there- 
of, should  not  be  converted  into  a  shop  or  other 
place  for  carrying  on  any  trade  or  public  show  of 
business  during  the  term,  without  the  consent  in 
writing  of  the  lessors.  L.  assigned  the  premises 
to  M.,  who,  by  an  underlease,  demised  the  pre- 
mises to  F.  with  a  covenant  for  quiet  enjoyment, 
"  to  hold  the  same  without  any  lawful  let,  suit, 
trouble,  molestation,  eviction,  interruption,  claim, 
or  demand  whatsoever,  by  or  for  her,  her  heirs, 
executors,  administrators  or  assign,  or  any  per- 
son or  persons  whomsoever  claiming  or  to  claim 
by,  from,  under,  or  in  tnist  for  her,  them,  or  any 
of  them,  or  by  or  through  her  or  their  acts, 
means,  right,  title,  forfeiture,  privity  or  procure- 
ment." In  this  lease  the  covenant  against  con- 
verting the  premises  into  a  shop  was  omitted. 
F.  assigned  the  lease  to  8.,  who  underlet  it  to  W., 
and  he  converted  part  of  the  premises  into  a 
shop,  without  the  consent  of  the  original  lessors, 
who  brought  an  ejectment,  and  evicted  him  for  a 
forfeiture.  M.  having  died,  S.  declared  against 
her  executor  for  a  breach  of  the  covenant  of 
quiet  enjoyment,  averring  that  by  her  act,  and 
through  her  means  and  procurement  in  making 
the  underlease  to  F.,  \iithout  any  covenant 
similar  to  that  in  the  original  lease  to  L.,  he  was 
hindered  from  quietly  enjoying : — Held,  that  the 
action  would  not  lie.  Spencer  v.  Marriot,  2 
D.  &  R.  665  ;  1  B.  &  C.  457  ;  1  L.  J.  (0.8.)  K.  B. 
134  ;  25  R.  R.  453. 

In  Leaae  of  Water.] — Demise  of  a  mill  and 
the  stream  of  water  flowing  in  the  leat  belonging 
to  the  lessor,  except  so  much  of  the  water  as 
should  be  sufficient  for  the  supply  of  persons 
with  whom  the  lessor  should  have  already  con- 
tracted, or  should  thereafter  contract  to  supply. 
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provided  that  such  a  quantity  should  be  left  as 
should  be  sufficient  to  supply  the  mill  for  twelve 
hours  a  day.  Covenant  that  the  lessee  should 
enjoy  without  interruption  of  the  lessor,  or  of 
persons  claiming  by  nis  act,  means,  consent, 
default,  privity,  or  procorement : — Held,  no 
demise  of  water  for  twelve  hours  a  day,  and  that 
diversions  occasioned  by  contracts  previously  to 
the  demise  were  no  breach  of  the  covenant  for 
quiet  enjoyment.  Blatchford  v.  Plymouth  CoV' 
jHyratlon,  3  Bing.  (N.C.)  691  ;  4  Scott,  429 ;  3 
Hodges,  86 ;  6  L.  J.,  C.  P.  217. 

Evietion  by  Title  Paramoimt.]  —  8.  being 
entitled  to  premises  under  a  lease  for  ninety- 
nine  years,  made  to  him  in  1790  by  a  tenant  for 
life  and  his  eldest  son,  the  remainderman  in  tail 
granted  an  underlease  of  the  premises,  in  1795, 
for  sixty  years,  to  A.  and  H.,  their  executors, 
administrators  and  assigns,  with  a  covenant  for 
quiet  enjoyment  by  the  lessees,  their  executors, 
administrators  and  assigns,  for  and  during  the 
term  thereby  granted,  "  without  any  lawful  let, 
suit,  trouble,  eviction,  ejection,  molestation  or 
interruption  of  or  by  S.,  his  heirs,  executors, 
administrators  and  assigns,  or  of  or  by  any  other 
person  or  persons  whomsoever,  lawfully  claiming 
or  to  claim  by,  from,  or  under  him,  or  any  of 
them,  or  by  his,  their  or  any  of  their  acts,  means, 
consent,  neglect,  default,  privity  or  procurement." 
The  tenant  for  life  and  his  son,  the  lessors  in  the 
original  lease  (with  the  nature  of  whose  title  S. 
was  made  acquainted,  and  who  at  the  time  of 
making  the  lease  gave  him  a  bond  conditioned 
for  the  due  observance  of  their  covenant  for 
quiet  enjoyment),  having  died,  the  ultimate 
remainderman,  who  was  no  party  to  the  lease  of 
1790,  entered  by  his  title  paiamount,  and  evicted 
the  plaintiff,  who  was  in  possession  as  assignee 
under  the  lease  of  1795  : — ^Held,  that  the  pbiin- 
tiff  was  not  entitled  to  maintain  an  action  against 
8.  in  respect  of  such  eviction,  upon  his  covenant 
for  quiet  enjoyment,  although  it  was  contended 
that  8.  might  and  ought,  when  he  took  the  lease 
of  1790,  to  have  required  the  lessors  to  join  in  a 
common  recovery  to  cut  off  the  entails,  the  court 
observing,  that  the  not  procuring  of  such  common 
recovery  to  be  suffered  was  not  a  neglect  or  a 
default  within  the  meaning  of  the  covenant,  it 
not  appearing  that  8.  had  the  power  to  compel 
the  parties  to  suffer  a  recovery.  Woodhaufe  v. 
Jenkins,  2  M.  &  8cott,  699 ;  9  Bing.  431 ;  2  L.  J., 
C.  P.  38. 

If  a  lease  contains  a  covenant  for  quiet  enjoy- 
ment against  the  lessor,  and  those  who  claim 
under  lUm,  the  lessee  cannot,  upon  an  eviction 
by  a  paramount  title,  recover  under  the  implied 
covenant  for  general  title  implied  in  the  word 
"demise."  Merrill  v.  Frames  4  Taunt.  329  ;  13 
R.  R.  612. 

A  tenant  for  life,  with  remainder  over  by 
indenture  demised  to  the  lessee,  his  executors,  &c., 
for  the  term  of  fifteen  ^ears,  without  any  express 
covenant  for  quiet  enjoyment.  The  lessee  was 
evicted  by  the  remainderman,  after  the  death 
of  the  tenant  for  life,  but  before  the  expiration 
of  the  fifteen  years : — Held,  that  the  lessee 
could  not  maintain  an  action  of  covenant 
against  the  executor  of  the  tenant  for  life  in 
respect  of  such  eviction.  Adams  v.  Oibney^  4 
M.  &  P.  491 ;  6  Bing.  656 ;  8  L.  J.  (0.8.)  C.  P.  242  ; 
31  R.  R.  514. 

A  tenant  from  year  to  year,  who  had  been 
evicted  by  the  reversioner  after  the  determina- 
tion of  the  landloixl*s  interest,  cannot  maintain 


an  action  upon  an  implied  covenant  for  quiet 
enjoyment  against  his  landlord.  Pln^aid  r. 
Abbott,  32  L.  J.,  Q.  B.  67  ;  9  Jur.  (N.8.)  517  ;  7 
L.  T.  384 ;  11  W.  R.  169. 

If  a  lessor's  estate  expires  during  the  term, 
and  the  lessee  is  thereupon  evicted  by  title  para- 
mount, no  action  can  be  maintained  against  the 
lessor  for  the  breach  of  any  implied  coTenant 
for  title  or  for  quiet  enjoyment,  any  such  implied 
covenant  terminating  with  the  expiration  of  the 
lessor's  estate.    Baynes  v.  LUnfd^  supra. 

XMMnre  of  Dasiagrei.] — A.  entered  into  pos- 
session of  premises  under  |i  lease  expiring  in 
1864,  and  in  1860  obtained  from  t^e  lessor 
another  lease  of  the  premises,  to  conmienoe  from 
the  termination  of  the  former  lease.  Before  the 
expiration  of  the  first  lease,  the  second  lease  was 
repudiated  by  one  claiming  under  a  good  title. 
In  an  action  for  a  breach  of  the  covenant  for 
quiet  enjoyment  under  the  reversionary  lease,  A. 
is  entitled  to  recover  from  the  lessor  the  valae  of 
the  term  of  which  he  has  been  deprived,  and  not 
merely  the  damages  ordinarily  given  on  the 
breach  of  a  contract  for  the  sale  of  land.  Lock 
V.  Fiirse,  19  C.  B.  (N.S.)  96  ;  34  L.  J.,  C.  P.  201  ; 
11  Jur.  (N.S.)  726  ;  12  L.  T.  731  ;  13  W.  R.  971. 
Affirmed,  1  H.  a&  R.  397 ;  35  L.  J.,  C.  P.  141  ; 
L.  R.  1  C.  P.  441  ;  16  L.  T.  161 ;  14  W.  R.  403 
—Ex.  Ch. 

The  plaintiff,  a  lessee  of  land,  brought  an 
action  against  the  lessor  and  against  other 
lessees  who  claimed  a  right  of  way  over  the 
plaintiff's  land  under  a  grant  from  the  same 
lessor,  denying  the  right  and  claiming  an 
injunction  against  the  lessees;  or,  if  the  oonrt 
should  hold  that  they  had  a  right  of  way,  then 
damages  from  the  lessor  under  his  covenant  for 
quiet  enjoyment.  At  the  trial  the  other  lessees 
established  their  right  of  way,  and  judgment 
was  given  against  the  lessor  for  damages  for  the 
loss  sustained  by  the  plaintiff  by  reason  of  the 
exercise  of  the  right  of  way  : — Held,  that  the 
measure  of  damages  payable  by  the  lessor  was 
not  the  permanent  injury  to  the  land,  bnt  only 
the  danuige  sustained  at  the  commencement  of 
the  action.  But  that  the  lessor,  being  the  cause 
of  the  whole  litigation,  must  pay  the  costs  of  the 
plaintiff  and  the  other  lessees.  Child  v.  Stenmng^ 
48  L.  J.,  Ch.  392  ;  11  Ch.  D.  82  ;  40  L.  T.  302  ; 
27  W.  R.  462— C.  A, 

The  defendant  demised  to  the  plaintiff,  a  floral 
and  market  gardener,  garden  ground  for  a  term 
of  years,  with  a  covenant  for  quiet  enjoyment, 
**  without  any  interruption  whatever  from  or  by 
the  defendant  or  his  executors  or  administrators 
or  any  other  person  or  persons  la^rthilly  claiming 
by,  from  or  under  him  or  them  "  ;  and  the  plain- 
tiff, having  entered  into  possession  and  built  a 
conservatory  on  the  ground,  an  action  was 
brought  against  him  by  C,  who  claimed  title  to 
the  ground  under  a  prior  lease  from  the  defend- 
ant. Of  this  action  the  plaintiff  duly  informed 
the  defendant  by  letter,  and  requested  to  know 
what  he  was  to  do,  to  which  letter  the  defendant 
returned  no  answer.  Thereupon  the  plaintiff, 
relying  on  the  defendant's  demise  to  him, 
defended  the  action,  in  which  a  verdict  was 
found  for  C,  with  40».  damages  against  the  pre- 
sent  plaintiff : — Held,  that  the  plaintiff,  in  an 
action  against  the  defendant  to  recover  damages 
for  the  latter's  breach  of  the  covenant  for  quiet 
enjoyment  by  reason  of  C.'s  action,  might  recover 
damages  as  the  necessary  and  immediate  con- 
sequences  of  such  breach,  under  the  following 
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heads: — ^1.  The  damages  and  costs  recoTered 
ai^inst  the  plaintiff  in  G.'s  action.  2.  The 
plaintiffs  own  costs,  as  between  attorney  and 
client,  of  defending  that  action.  3.  Compensa- 
tion for  the  loss  of  the  ground,  estimated  not 
merely  at  its  bare  yearly  yalne,  but  also  by  what 
the  plaintiff  might  haye  made  of  it  during  the 
term  by  his  occupancy  of  it  in  his  trade  as  a 
florist.  4.  Compensation  for  loss  in  erecting  and 
remoying  the  conservatory.  Rolph  y.  Crouchf 
37  L.  J.,  Ex.  8  ;  L.  Q.  8  Bx.  44  ;  17  L.  T.  249  ; 
16  W.  B.  262. 

o.  TlMMllngs  and  Brldanoe. 

Claim.]— In  an  action  on  a  ooyenant  for  quiet 
enjoyment,  the  plaintiff  may  state  senerally  that 
A.,  lawfully  claiming  title  under  the  defendant, 
entered  by  yirtue  of  such  title  on  the  premises, 
without  setting  forth  the  particulars  of  A.*s  title. 
Hodgion  y.  Eatt  India  Co,,  8  Term  Bep.  278  ; 
liloyd  y.  Tbmkiei,  1  Term  Rep.  671.  S.  P.,  JWtor 
V.  Pierton^  4  Term  Bep.  617. 

A  declaration  for  breach  of  a  covenant  or  con- 
tract for  quiet  enjoyment  must  allege  an  eviction 
by  a  person  claiming  title  paramount.  Hall  v. 
City  ofLtmdon  Brewery  Co.,  2  B.  &  S.  737  ;  31 
L.  J.,  Q.  B.  257  ;  9  Jur.  (KJ9.)  18. 

In  an  action  on  a  covenant  for  quiet  enjoy- 
ment an  assignee,  who  has  converted  lands 
assigned  to  him  into  pleasure  grounds,  and  has 
erected  buildings  on  them,  cannot  recover  the 
value  of  the  improvements  unless  the  special 
damage  is  stated  in  his  declaration  specifioilly. 
Quaere,  if  so  stated  he  could  recover.  Lewie  v. 
Campbell,  8  Taunt.  715  ;  21  B.  B.  516. 

A  declaration  having  set  out  an  indenture 
from  A.  to  B.,  in  which  it  was  recited  that  S. 
demised  the  premises  to  A.  by  indenture,  and  it 
was  afterwards  stated  that  S.  entered  and  ejected 
C.  from  the  premises  for  a  forfeiture : — Held, 
that  the  court  might,  after  verdict,  presume  that 
8.  had  a  title  to  the  premises,  although  there 
was  no  express  allegation  of  that  ffu;t;  and 
although  part  of  the  special  damage  laid  in  the 
declaration  did  not  fall  strictly  wimin  the  cove- 
nant alleged  to  be  broken ;  as  it  must  be  pre- 
sumed, after  verdict,  that  the  jury  was  directed 
at  the  trial  not  to  tiQ^e  that  part  into  their  con- 
sideration. S.  C,  nom.  Campbell  v.  Jjewie,  3 
B.  &  Aid.  392  ;  21  B.  B.  620— Ex.  Ch. 

A  declaration  alleged  that  the  defendant 
demised  to  W.  premises  for  a  term  of  years ; 
that  the  defendant  covenanted  that  he  had  full 
power  and  authority  to  demise ;  and  that  W., 
paying  rent,  and  observing  covenants  in  the 
lease,  should  peaceably  enjoy  ;  that  W.  entered 
and  assigned  to  the  plaintiff,  who  entered  ;  that 
W.  observed  the  covenants,  but  that  the  defen- 
dant broke  his  covenant  in  this,  to  wit,  that  he 
had  not  power  to  demise  to  W.  for  the  term,  but, 
on  the  contrary,  was  only  interested  for  the  life 
of  S.  C. ;  that  S.  C.  died,  and  that  E.  C,  lawfully 
claiming  in  that  behalf,  evicted  the  plaintiff : 
— Hdd,  that  the  declaration  was  bad  for  not 
alleging  the  eviction  to  have  been  the  act  of  the 
defendimt,  or  of  any  one  claiming  by  a  title 
prior  to  the  plaintiff.    Brookes  v.  Humphries, 

6  Bing.  (N.c.)  55  ;  6  Scott,  756 ;  1  Am.  385 ; 

7  D.  P.  C.  118  ;  8  L.  J.,  0.  P.  34  ;  2  Jur.  945. 

A  declaration  stated,  that  "before  and  at  the 
time  of  making  the  agreement  after  mentioned, 
the  defendant  held  the  house  and  premises  after 
mentioned  for  the  residue  of  a  term  of  years,  and 
thereupon  afterwards  agreed  to  let  to  the  plaintiff, 

VOL.  Yin, 


who  agreed  to  take  of  the  defendant,  the  house 
and  premises  at  a  certain  rent ;  and  in  considera- 
tion of  the  premises,  the  defendant  promised  the 
Klaintiff  that  he  should  quietly  hold  and  enjoy  the 
ouse  and  premises  during  the  term,  without  any 
eviction  from  the  parties  entitled  to  Uie  reversion ; 
nevertheless,  he,  the  plaintiff,  was  evicted  by  the 
party  entitled  to  the  reversion  '* : — ^Held,  that 
the  declaration  was  bad,  inasmuch  as,  the  plaintiff 
having  declared  on  the  simple  relation  of  land- 
lord and  tenant,  no  such  duty  as  that  laid  as  the 
defendant's  promise  arose  from  that  relation. 
Granger  v.  CoUins,  6  M.  &  W.  458  ;  9  L.  J.,  Ex. 
172. 

A  covenant  to  permit  and  suffer  the  covenantee 
peaceably  and  qmetly  to  enjoy  an  annuity  secured 
on  premises  demised  by  the  defendant  for  a  term 
of  years  to  trustees,  for  the  purpose  of  such 
security,  and  for  raising  thereout,  by  mortgage 
or  sale,  a  sum  of  money  to  be  paid  to  the 
annuitant ;  and  that  the  covenantor  would  not 
hinder,  molest,  or  disturb  him  in  the  peaceable 
enjoyment  of  the  annuity,  and  would  do  all  such 
further  and  other  lawful  and  reasonable  acts 
and  things,  conveyances,  and  assurances  in  the 
law,  for  the  further  and  better  granting  and 
securing  the  annuity,  as  should  be  required: 
and  the  breaches  assigned  were,  that  (an  arrear 
of  annuity  having  accrued)  the  defendant  did 
not  suffer  the  covenantee  peaceably  to  enjoy ; 
but  on  the  oontnuy,  hindernl,  molested,  and  dis- 
turbed him  in  this,  to  wit,  that  although  requested 
to  do  a  reasonable  act  for  the  further  securing  the 
annuity,  that  is  to  say,  that  the  defendant  should 
direct  the  trustees  to  raise,  levy,  and  pay  to  the 
plaintiff  the  arrears  :  yet  he  would  not ;  and  that 
although  requested  to  direct  the  trustees  to  take 
up  money  on  mortgage  of  the  premises,  for  the 
purpose  of  paying  the  arrears,  and  to  join  therein 
and  deliver  up  the  deeds,  yet  he  would  not : — 
Held,  to  be  ill-assigned,  the  refusal  to  direct  not 
being  an  act  of  molestation ;  for  the  covenant 
not  being  personal  in  that  respect,  and  it  not 
being  shewn  that  the  act  required  to  be  done 
by  the  defendant  was  such  a  necessaiy  act  as 
that  the  annuity  could  not  be  enjoyed  without 
its  being  done  on  his  part,  and  that  he  was  con- 
sequently under  an  obligation  to  give  such  direc- 
tion, it  was  not  broken  by  such  zefusaL  Warn 
V.  Biekford,  9  Price,  43. 

Action  for  a  breach  of  covenant  for  quiet 
enjoyment.  The  plaintiff's  assignee  of  the  lease 
was  evicted  and  himself  put  to  costs ;  in  an 
action  against  him  by  the  assignee  for  the  evic- 
tion, he  must  shew  by  whom  the  assignee  was 
evicted  ;  hence,  stating  generally  that  a  third 
person  was  seised  in  fee  of  the  premises  and 
that  the  assignee  was  evicted,  is  sufficient. 
Semble,  under  the  word  "demise'*  the  lessee 
may  maintain  an  action  of  covenant  against  the 
lessor,  for  not  having  sufficient  power  to  demise 
for  the  whole  term,  whereby  plaintiff  was  put  to 
expense  in  procuring  a  better  title  for  the  whole 
term.    Fraser  v.  Skey,  2  Chit.  646. 

Defenee.] — In  an  action  for  quiet  enjoyment, 
the  declaration  stated,  that,  before  the  demise 
to  the  plaintiff,  the  defendant  made  a  devise  to 
A.,  which  was  then  subsisting ;  that,  in  order 
to  get  into  possession,  the  plaintiff  brought  an 
ejectment,  but  was  nonsuited  on  account  of 
that  prior  demise ;  and  that  he  had  never  been 
in  possession ;  plea,  that  for  the  first  half-year 
of  the  plaintiff's  lease  the  plaintiff  might  have 
enjoyei^  but  that,  for  nonpayment  of  the  xent 
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for  twenty-one  days  after  that  half-year,  the 
defendant  had  a  right  to  re-enter,  acoording  to 
a  proYiso  in  the  lease,  and  that  he  did  re-enter : 
—-Held,  no  answer  to  the  plaintiffs  demand. 
Lydwell  y.Netoman,  6  Term  Bep.  458  ;  3  B.  K.  231. 
A  decimation,  against  executors  for  a  breach 
of  covenant  for  qaiet  enjoyment  of  an  estate  for 
life,  against  idl  having  lawful  title  from  the 
testator,  alleged  that  they,  having  lawful  title, 
ente-red.  The  plea  traversed,  that  the  covenant 
of  the  testator  was  broken  daring  the  continuance 
of  the  term  : — ^Held,  that  although  the  plea  was 
demurrable  for  making  such  general  traverse,  yet, 
as  the  declaration  was  also  iMui,  for  not  alleging 
that  the  executors  entered,  having  lawful  title 
from  the  testator,  it  must  be  taken  that  the 
plaintifE  had  alleged  a  sufficient  breach  in  his 
declaration,  and  that  the  averment  of  lawful 
title  meant  mesne  title  derived  from  the  testator, 
and  that  this  being  so,  the  plea  put  the  title  in 
issue.  Fox  v.  Waten,  4  P.  dc  D.  1 ;  12  A.  &  £. 
43  ;  9  L.  J.,  Q.  B.  329  ;  4  Jur.  656. 

SvideiiM.I — ^To  shew  the  lawful  title  of  the 
executors,  the  plaintiff  proved  that  they  had 
taken  possession  of  the  estate,  and  also  proved 
admissions  by  one  of  them,  that  they  held  it 
under  a  deed  of  gift  from  the  testator  prior  to  the 
covenant  declared  upon : — ^Held,  that,  as  the 
allegation,  that  the  executors  having  lawful  title 
entei^ed,  was  not  divisible,  the  plaintiff  was 
bound  to  prove  a  joint  title  in  the  defendants ; 
and  that  the  admission  by  one,  as  to  their  holding 
under  the  deed  of  gift,  was  not  evidence  against 
the  other.    lb. 

Held,  also,  that  although  the  admission  was 
made  by  one  of  two  co-executors,  it  was  not  made 
by  him  quft  executor,  and,  therefore,  did  not 
admit  a  breach  of  covenant  by  the  testator.    lb. 

Declaration  on  a  covenant  in  a  lease  by  the 
defendant,  that  the  plaintiff  shall  have  and  enjoy 
the  demised  premises  from  a  day  named,  during 
a  certain  term.  Breach,  that  the  plaintiff  on  the 
day  entered  upon  and  became  possessed  of  the 
premises  for  the  term,  but  was  not  able  to  enjoy 
the  premises  in  this,  viz.  that  the  plaintiff  being 
so  possessed,  the  defendant  entered  into  the 
premises,  and  upon  the  plaintiffs  possession, 
and  expelled  and  kept  nim  out.  Flea,  that 
defendant  did  not  enter  and  expel  him ;  such 
breach  is  not  proved  by  evidence  that  the 
plaintiff  came  to  take  possession ;  but  was 
refused  entrance  by  the  defendant,  who  con- 
tinued occupying  the  premises,  and  never 
admitted  him.  MawJtei  y.  Ortan,  6  A.  &  £. 
367  ;  6  N.  &  M.  842. 

Otnerally.] — By  a  deed  after  reciting  a  grant 
to  A.  in  fee,  and  that  the  defendant's  wife  was 
the  heiress  of  A.,  who  died  intestate,  and  reciting 
an  appointment  in  fee  by  the  defendant  and  his 
wife,  in  favour  of  the  plaintiff,  the  defendant 
covenanted  that,  notwithstanding  any  act  by 
him  or  his  wife,  or  A.,  committed,  he  and  his 
wife  were  lawfully  seised,  and  ''that,  notwith- 
standing any  act  as  aforesaid,"  he  and  his  wife 
had  a  good  right  to  convey ;  and  that  it  should 
be  lawful  for  the  plaintiff  to  quietly  occupy', 
without  interruption  by  the  defendant  and  his 
wife,  or  any  person  lawfully  claiming  under 
them  or  A. ;  and  that  the  defendant  and  his 
wife,  and. all  persons  claiming  under  them,  or 
A.}  would  execute  to  the  plaintiff  all  further 
assurances.  In  an  action  for  breach  of  this  cove- 
nant, the  declaration  averred,  that  P.  claimed, 


as  heir-at-law  of  A.,  deceased,  lawful  right  and 
title  to  the  premises ;  and  then  set  out  a  recovery 
in  ejectment  by  P.,  by  which  the  plaintiff  was 
evicted.  The  defend^t  pleaded  toat  A.  di»l 
intestate,  leaving  the  defendant's  wife  her  only- 
child  and  heiress-at-law ;  and  that  the  plaintiff 
instigated  P.  to  claim  a  right  and  title  to  the 
premises  ;  and  that  P.  in  consequence  made  the 
claim,  and  prosecuted  the  ejectment.  At  the 
trial,  the  jury  found  that  the  defendant's  wife  was 
not  the  heiress-at-law  of  A. : — Held,  first,  that 
the  jury  was  not  estopped,  by  the  recital  in  the 
deed  of  the  heirship  of  the  defendant's  wife, 
from  finding  that  she  was  not,  in  fact,  such 
heiress.  Toung  v.  Baittcook^  7  C.  B.  310;  18 
L.  J.,  C.  P.  193  ;  13  Jur.  639. 

Held,  secondly,  that  the  plea,  without  such 
allegation  of  the  heirship  of  the  defendant's 
wife,  was  no  answer  to  the  action.    Jb. 

Held,  thirdly,  that  the  allegation  in  the 
declaration,  that  P.  "  claimed,  as  heir-at-law  of 
A.,  lawful  title,"  sufficiently  shewed,  after  being 
pleaded  over  to,  that  he  had  a  lawful  title.    Ih, 

Held,  fourthly,  that  the  generality  of  the  terms 
of  the  covenant  for  quiet  enjoyment  was  not 
restricted  by  the  introductory  words  of  the  cove- 
nant for  title  and  power  to  convey,  to  any  act 
done  by  the  defendant  and  his  wife,  or  A.    lb. 

.  6.  Not  to  Assign  ob  Undeblbt. 
a.  The  Covenant. 

Oenerallj.] — The  power  of  assignment  is 
incident  to  tne  estate  of  a  lessee,  without  the 
word  ^'assigns"  unless  expressly  restrained. 
Church  V.  Broum,  15  Ves.  264 ;  10  B.  R.  74. 
And  see  Chreenavoay  v.  Adamif  12  Ves.  395. 

A  proviso  against  assignment  without  licence 
in  a  lease  to  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  is  not  repugnant ;  for  the 
construction  is  that  it  extends  to  such  assigns 
only  as  he  may  lawfully  have,  viz.  by  licence  or 
by  law,  as  assignees  in  bankruptcy.  WeatAeraU 
V.  Qeering,  12  Ves.  504  ;  8  B.  B.  369. 

A  proviso  in  a  lease  for  re-entry  upon  assign- 
ment  by  the  lessee,  his  executors,  administrates, 
or  assigns,  without  licence,  ceases  by  assignment 
with  licence,  though  to  a  particular  individual. 
BrummsU  v.  Macphersan^  14  Ves.  173. 

Covenant  not  to  assign  without  licence,  once 
dispensed  with,  the  condition  is  gone  both  in  law 
ana  equity ;  but  the  principle  is  questionable, 
and  not  to  be  extended ;  for  instance,  to  a  mere 
act  where  the  licence  is  to  be  in  writing. 
Mocker  v.  Foundling  HotpUai,  1  Ves.  k.  B.  19L 

Where  there  is  a  right  of  entry  given  f6r 
assigning  or  underletting,  if  a  person  is  found  in 
the  premises,  appearing  as  the  tenant,  it  is  primA 
facie  evidence  of  an  underletting  sufficient  to 
call  upon  the  defendant  to  [£ew  in  what 
character  such  person  was  in  possession,  as 
tenant  or  as  servant  to  the  lessee.  Doe  d. 
Hindly  v.  Riekarby^  6  Esp.  4. 

But  it  is  not  sufficient  to  prove  the  defendant, 
a  stranger,  in  possession  of  the  demised  premises, 
and  his  declaration  that  they  were  demised  to 
him  by  another  stranger.  Doe  v.  Payne^  1  Stark. 
86  ;  18  B.  B.  747. 

And  such  evidence  would  not  be  sufficient, 
even  if  the  tenant  had  covenanted  not  to  part 
with  the  possession.    Tb, 

Covenant  in  a  lease  not  to  let,  set,  or  demise 
the  premises,  or  any  part,  for  all  or  any  part  of 
the  term,  without  consent,  restrains  assignment. 
Oreenaway  v.  Adame^  12  Ves.  393. 
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Whtther  a  unftl  OoYWiABt.] — See  ante,  cols. 
1087-1089. 

Baf&sal  of  OoiueiLt.] — ^A  lessee  coTenanted 
"With  the  lessor  not  to  assigii  the  demised 
premises  withoat  the  consent  in  writing  of  the 
lessoFf  **  such  consent  not  being  arbitrarily  with- 
fa^d  ;  *'  and  it  was  provided  by  the  lease  that  if 
the  lessee  should  assign  the  premises  withoat 
the  consent  in  writing  of  the  lessor, "  but  such 
consent  is  not  to  be  arbitrarily  withheld,"  the 
lessor  might  re-enter : — ^Held,  that  there  was  no 
coYcnant  by  the  lessor,  either  express  or  implied, 
not  to  ref ose  his  consent  arbitrarily,  but  that  an 
arbitrary  refusal  would  leave  the  lessee  at  liberty 
to  assign  without  the  lessor^s  consent.  Trdoar 
V.  Bi^ge,  43  L.  J.,  Ex.  95  ;  L.  B.  9  Ex.  151  ;  22 
W.  B.  843. 

An  arbitrary  refasal  is  equivalent  to  an 
^'  unfair  and  unreasonable "  refusal ;  and  a 
refusal  "upon  advice,"  though  the  grounds  of 
refusal  be  not  specified,  is  not  "  arbitrary."    Ih. 

A  lessee,  in  a  lease  of  a  house  and  premises  to 
bim  for  twenty-one  years,  covenanteid  with  the 
lessor,  his  executors,  &c.,  that  he  would  not 
•carry  or  suffer  to  be  carried  on  any  other 
business  upon  the  premises  than  that  of  a 
.  grocer  and  tea-dealer  without  the  previous  con- 
sent in  writing  of  the  lessor,  his  executor,  &c, 
and  that  he,  his  executors,  and  permitted  assigns, 
should  not  assign  or  underlease  the  premises 
without  the  like  previous  consent  in  writing, 
**  but  such  consent  not  to  be  unreasonably  with- 
held," and  on  the  granting  of  such  consent  the 
lessee  should  pay  a  certain  fee  for  the  preparation 
•of  it,  and  give  notice  of  any  assignment  to  the 
lessor.  The  premises  were  af temwds  conveyed 
by  the  lessor  subject  to  the  lease.  The  leasee 
applied  for  the  necessary  consent  to  enable  him 
to  mortgage  the  premises  by  way  of  underlease, 
and  it  was  refused.  On  demurrer  to  an  action 
-for  an  injunction  and  for  specific  performance  of 
the  covenant,  or  for  damages  : — ^Held,  that  the 
words  *'  but  such  consent  not  to  be  unreasonably 
withheld "  did  not  amount  to  a  contract  on  the 
part  of  l^e  lessor,  but  were  a  quidification  of  the 
•covenant  by  the  lessee.  Trdoar  v.  Bigge  (L.  B. 
9  Ex.  151)  followed.  Sear  v.  Houee  Property 
and  Inteetment  Soeietyj  50  L.  J.,  Ch.  77  ;  16 
•Gh.  D.  387 ;  43  L.  T.  531 ;  29  W.  B.  192 ;  45 
J.  P.  204. 

In  a  lease  when  there  is  a  covenant  not  to  sab- 
Jet  without  consent,  but  such  consent  must  not 
be  withheld  except  on  reasonable  objection,  and 
a  heavy  rent  is  reserved  by  the  lease,  very  strong 
aground  for  refusing  the  consent  must  be  shewn, 
as  the  refusal  throws  a  heavy  burden  of  rent 
on  the  lessees.  Sheppard  v.  Hong  Kong  and 
.Shanghai  Baulking  Corporation,  20  W.  B.  459. 

A  lease  contained  a  covenant  by  the  lessee 
not  to  assign  without  licence ;  and  the  lessor 
•covenanted  not  to  refuse  his  licence  unreason- 
ably or  vexatiously.  The  lessee  contracted  to 
assign  his  lease  to  the  plaintiff  "subject  to  the 
lan£ord's  approval."  The  lessor  on  being  applied 
to  for  his  licence  refused  to  give  it,  not  &om  any 
personal  objection  to  the  proposed  assignee,  but 
because  he  wished  himself  to  buy  up  the  lease  in 
order  to  rebuild  the  premises.  The  lessee  having 
failed  to  obtain  the  lessor's  licence  surrendered  the 
lease  to  the  lessor  for  the  same  price  for  which 
he  had  agreed  with  the  phuntifl.  In  a  bill  by 
him  against  the  lessor  and  lessee  for  specific 
performance  of  the  contract  to  assign  the  lease 
to  him : — ^Held,  that  the  reference  to  the  land- 


lord's approval  in  the  contract  did  not  throw 
upon  the  lessee  the  duty  of  taking  legal  pro- 
ceedings to  oblige  the  lessor  to  give  his  licence ; 
and  that  having  used  all  reasonable  efforts  to 
induce  the  lessor  to  consent,  he  was  at  liberty 
to  consider  the  contract  at  an  end  and  make 
his  own  terms  with  the  lessor.  Lehfnann  v. 
MeArthur,  37  L.  J.,  Ch.  626  ;  L.  B.  3  Ch.  496  ; 
18  L.  T.  806  ;  16  W.  B.  877. 

Bespeotable  and  BesponsiMe  Person.] — 

Under  a  stipulation  in  a  lease  of  coal  and  iron- 
stone that  the  lessees  shall  not  underlet  or 
assign  without  the  consent  of  the  lessor,  except 
to  responsible  persons,  the  lessor  has  no  right 
to  prohibit  the  letting  to  responsible  persons. 
Whitehead  v.  Bennett,  9  W.  B.  626. 

By  a  lease  of  January,  1886,  certain  pieces  of 
land,  with  an  iron  furnace  and  mill,  and  water 
rights  over  the  river  D.  were  demised  for  a  term 
of  fourteen  years.  The  lease  contained  a  cove- 
nant by  the  lessees  jiot  to  assign  or  underlet 
without  the  consent  of  the  lessors,  but  such  con- 
sent was  not  to  be  *' unreasonably  refused,  or 
refused  to  a  person  of  responsibility  and  respect- 
ability." There  was  no  covenant  by  the  lessees 
to  work  the  furnace.  In  June,  1889,  the  lessees 
made  an  agreement  with  the  corporation  of 
Barrow-in-Furness  to  assign  to  them  the  residue 
of  the  term  in  the  lease.  By  this  agreement 
the  lessees  bound  themselves  to  withdraw  their 
opposition  to  a  Water  Bill  promoted  by  the 
corporation  in  order  to  obtain  certain  water 
rights  in  the  river  D.,  and  also  to  procure  all 
necessary  licences  for  assignment:  and  the 
corporation  bound  themselves  not  to  use  the 
water  rights  contained  in  t^  lease  in  connection 
with  the  manufacture  of  iron.  The  lessors 
refused  their  licence  to  this  proposed  assignment 
on  the  ground  that  the  corporation  were  not 
taking  the  lease  for  the  purposes  for  which  it 
was  granted,  and  might  have  objects  prejudicial 
to  the  lessors  : — ^Held,  that  the  corporation  was 
not  '*a  person  of  responsibility  and  respect- 
ability "  within  the  meaning  of  the  covenant  in 
the  lease;  and  also  tliat  in  the  circumstances, 
the  consent  of  the  lessors  to  the  assignment  had 
not  been  unreasonably  withhdd.  Marriion  v. 
BarroiD-in-Fumeee  OUrporation,  63  L.  T.  834 ; 
39  W.  B.  250. 

A  lessee  covenanted  with  her  lessor  not  to 
assign  the  demised  premises,  or  any  part  thereof, 
for  the  whole  or  any  part  of  the  term,  without 
having  first  obtained  a  written  licence  signed  by 
the  lessor,  such  licence  not  to  be  unreasonably 
withheld  in  the  case  of  any  respectable  and 
responsible  person  who  might  be  the  proposed 
assignee.  The  lease  also  contained  a  proviso  for 
re-entry  for  breach  of  covenant.  The  plaintiff, 
the  assignee  of  the  lessor,  being  desirous  of 
obtaining  possession  of  the  premises,  commenced 
negotiations  with  the  lessee  for  the  surrender  of 
the  lease.  The  lessee  made  an  offer  to  the 
plaintiff's  agent  to  sell  her  interest  to  the  plain- 
tiff for  4002.,  but  five  days  later,  without  further 
communication  with  the  plaintiff,  contracted  to 
assign  her  interest  for  the  same  sum  to  the 
defendant,  a  respectable  and  responsible  person. 
The  lessee  had  no  reason  for  preferring  the 
defendant  to  the  plaintiff.  The  plaintiff  refused 
to  give  his  licence  for  the  assignment,  and 
brought  an  action  against  the  defendant,  to 
whom  the  lessee  had  assigned  the  lease,  for 
recovery  of  possession  of  t£e  premises  on  the 
ground  of  forfeiture  by  breach  of  covenant  :— 
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Held,  that  the  plaintiff  had  unreasonably  with- 
held his  licence  within  the  meaning  of  the 
covenant.  BaUi  v.  Donaldson^  65  L.  J.,  Q.  B. 
578 ;  [1896]  2  Q.  B.  241 ;  74  L.  T.  761 ;  44 
W.  B.  659 ;  60  J.  P.  596— C.  A. 


Snffieianej  of  Bafereneas — QoAition  for 


Jury.]— See  Ward  y.  SmUh,  11  Price,  19  (ante, 
coL  734). 

Oonient  of  Lofior  or  Leiaoo.]— A  lease  of 
mines  contained  a  covenant  that  the  lessee  should 
not,  without  the'  consent  of  the  lessor,  let  or 
assign  the  mines.  The  lessor  granted  to  the 
lessee  a  licence  to  sublet  a  part,  but  the  licence 
provided  that  this  should  not  authorise  any 
further  letting  or  assigning  of  the  part  of  the 
mines,  the  subject  of  the  licence,  without  such 
consent  as  was  required  by  the  lease.  The  lessee 
then  agreed  to  sublet  to  an  under-lessee  the  part 
of  the  mines  the  subject  of  the  licence,  the 
underlease  to  contain  provisions  in  all  respects 
like  those  in  the  original  lease : — ^Held,  that, 
according  to  the  agreement,  the  underlease  ought 
to  contain  a  covenant  by  the  under-lessee  against 
letting  or  assigning  without  the  consent  of  the 
lessee,  and  not  a  covenant  against  letting  or 
assigning  without  the  consent  of  the  lessor. 
Williamson  v.  Williamson,  43  L.  J.,  Ch.  738 ; 
L.  B.  9  Ch.  729 ;  31  L.  T.  291.  Beversing  22 
W.  B.  682. 

Agreement  that  Underlease  shall  eontain  the 
same  Coyenants  as  Original  Lease.] — The  plain- 
tifE,  who  was  lessee  of  part  of  the  property  of  a 
hospital,  agreed  with  the  defendant  to  grant  him 
an  underlease,  "to  contain  all  usual  covenants 
(including  a  covenant  not  to  assign  or  underlet 
without  the  consent  of  the  plaintiff,  such  consent 
not  to  be  withheld  if  the  proposed  assignee  or 
tenant  be  respectable  and  responsible),  together 
with  such  other  covenants,  clauses,  and  provisoes 
as  are  contained  in  the  lease  under  which  the 
premises  are  held."  The  original  lease  contained 
(1)  a  covenant  that  if  any  dispute  relating  to 
the  demised  premises  should  .arise  between  the 
lessee  and  any  other  tenant  of  the  hospital,  it 
should  be  referred  to  the  arbitration  of  the 
hospital;  (2)  that  the  lessee,  his  executors, 
administrators,  or  assigns,  would  not  assign  or 
sublet  without  the  licence  of  the  hospital;  (3) 
that  all  demises  and  assignments  of  the  demised 
premises  should  be  prepared  by  the  solicitors  of 
the  hospital : — ^Held,  that  the  covenants  in  the 
original  lease  were  not  to  be  taken  as  models  and 
inserted  in  the  underlease  with  the  names  of  the 
under-lessor  and  under-lessee  substituted  for  the 
names  of  the  original  lessors  and  lessee  respec- 
tively, but  that  the  plaintiff  was  entitled  to  have 
them  inserted  without  modification,  so  as  to  bind 
the  under-lessee  to  refer  disputes  with  tenants  of 
the  hospital  to  the  arbitration  of  the  hospital, 
not  to  assign  or  underlet  without  the  consent  of 
the  hospitid,  and  to  have  his  demises  and  assign- 
ments prepared  by  the  solicitors  of  the  hospital. 
Williamson  v.  Williaifison  (43  L.  J.,  Ch.  738) 
distinguished.  Hayuoood  v.  8Uher,  30  Ch.  D. 
404 ;  64  L.  T.  108  ;  34  W.  B.  114—0.  A. 

Asiignment  without  Consent.] — ^When  a  lease 
provides  that  the  lessee  shall  not  assign  or  under- 
let without  the  consent  in  writing  of  the  lessor, 
which,  however,  is  not  to  be  witl:2ield  from  any 
assignment  or  underlease  to  a  respectable  and 
responsible  person,  it   is   unnecessary   to   the 


validity  of  an  assignment  or  underlease  to  a 
person  of  that  character  that  the  consent  of  the 
lessor  should  be  first  obtained.  Hyde  v.  Warden^ 
47  L.  J.,  Ex.  121 ;  3  Ex.  D.  72 ;  37  L.  T.  567  ; 
26  W.  B.  201.  S.  P.,  Tohm  y.  Cleary,  Jr.  R.  T 
Ch.  17—0.  A. 

A  lease  of  a  farm  contained  a  clause  of  f orf eitnie 
if  (inter  alia)  the  lessee  should  underlet  or  part 
with  the  possession  of  the  demised  premises,  or 
any  part  thereof,  without  the  consent  in  writang 
of  the  lessor  first  had  and  obtained,  provided 
always  that  such  consent  should  not  be  withheld 
if  the  proposed  assignee  or  lessee  were  a  respect- 
able and  responsible  person : — Held,  that  the 
consent  of  the  lessor  was  not  necessary  if  the 
lessee  underlet  or  parted  with  possession  of  the 
premises  to  a  respectable  and  responsible  person. 
Bufford  V.  Unwin,  1  Cab.  &  E.  494. 

IndonomeiLt  of  ConBent.] — A  lease,  made  in 
1866,  contained  a  clause  that  the  lessee  should 
not  assign  the  premises  without  the  consent  in 
writing  of  the  lessor,  to  be  endorsed  on  the  lease. 
The  lessee  assigned  with  the  contemporaneoas 
consent  in  writing  of  the  lessor,  wnich  was 
indorsed  on  the  lease,  but  not  on  the  assignment : 
— ^Held,  that  the  assignment  was  valid.  Ulster 
Permanent  Building  Society,  J»  rv,  13  L.  B.,  Ir. 
67. 

Letior'f  Content  whether  Implied.] — ^When  a 
lease  is  not  assignable  without  the  landlord's- 
assent,  the  fact  that  the  landlord  did  not  object 
to  the  assignees  taking  possession  cannot,  irre- 
spective of  all  other  circumstances,  be  heki 
sufficient  to  imply  his  recognition  of  the  assignees. 
Elphinstone  v.  MonMand  Iron  and  Coal  Oo^  11 
App.  Cas.  332— H.  L.  (Sc.) 

Parol  Lioenoe— SniBoieney.] — Proviso  in  lease 
that  lessee  should  not  demise  premises  without 
licence  in  writing.  Parol  licence  to  underlet  is> 
insufficient ;  but  if  such  licence  is  given  as  a 
snare,  and  under  circumstances  of  &aud,  court 
will  relieve.    Riehardson  v.  Eeane^  3  Madd.  218. 

Fine  in  reipeot  of  lioenee — **Fino,  or  ram  of 
money  in  the  nataro  of  a  fine."]— Sect.  8  of 
the  Conveyancing  and  Law  of  Property  Act» 
1892,  provides  that  a  condition  in  a  lease  against 
assigning  or  under-letting  without  licence  shall, 
unless  the  lease  contains  an  expressed  provision 
to  the  contrary,  be  deemed  to  be  subject  to  a 
proviso  to  the  effect  that  "  no  fine,  or  sum  of 
money  in  the  nature  of  a  fine,"  shall  be  payable 
for  such  licence : — ^Held,  that  money  paid  as  a 
fine  is  money  which  the  payer  hands  over  with 
the  intention  of  passing  the  property  in  it  to 
some  one  else ;  and  a  sum  of  money  required  l^ 
a  lessor  as  a  condition  of  granting  a  licence  to  be 
deposited  by  the  lessee  as  security  for  the  per- 
formance of  the  remaining  part  of  the  contract 
under  which  the  lease  was  granted,  and  which, 
if  such  contract  were  duly  carried  out  by  the 
lessee,  would  be  repayable  to  him,  was  not  a  fine, 
or  sum  of  money  in  the  nature  of  a  fine,  within 
the  meaning  of  the  section.  ChslCs  Contract^ 
In  re,  66  L.  J.,  Ch.  28 ;  [1897]  1  Ch.  9  ;  75  L.  T. 
365  ;  45  W.  B.  117— C.  A. 

Prooeedings  to  obtain  Consent  —  Keoeosary 
Parties.] — ^Premises  held  under  a  demise,  con- 
taining a  proviso  that  lessees  shall  not  assign' 
without  the  licence  of  the  landlord  in  writing, 
are  sold  under  a  decree  to  a  purchaser,  who  payB- 
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his  puTchase-money  into  court,  and  is  let  into  i 
pooDCfloion ;  the  landlord  haying  lehtsed  to  concur 
in  the  assignment,  the  representatives  of  the 
lessee  filed  a  bill  against  him,  alleging  that  his 
conduct  with  respect  to  the  sale  had  been  such 
as  to  depriye  him  in  equity  of  any  right  to  act  on 
the  legal  construction  of  the  covenant  and  proviso 
against  assignment,  and  praying  that  he  might 
be  decreed  to  give  his  licence  in  writing  for  the 
transfer  of  the  interest:  the  purchasers  are 
necessary  parties  to  such  a  bill.  Maule  v.  Bea^ 
fort  (Duke),  1  Buss.  349. 

b*  Upon  whom  Binding. 

Assignees.] — Semble,  that  a  covenant  by  a 
lessee,  that  he,  his  executors  and  administrators, 
shall  not  assign  without  licence,  is  not  binding 
upon  the  assignee  of  the  lessee.  Paul  v.  Nune, 
2  M.  &  By.  525 ;  8  B.  &  C.  486 ;  7  L.  J.  (0.8.) 
E.  B.  12. 

A  covenant  that  the  lessee,  his  executors  or 
administrators,  will  not  assign,  does  not  bind  his 
assignees.  Dw  d.  Cheere  v.  Smith,  5  Taunt.  795 ; 
1  Harsh.  359 ;  2  Bose,  280  ;  15  B.  B.  660. 

Personal  BepresentatiTes.! — If  a  lease  contains 
a  proviso  that  the  lessee  ana  his  administrators 
shall  not  set,  let,  or  assign  over  the  whole  or  part 
of  the  premises  without  leave  in  writing,  on  pain 
of  forfeiting  the  lease,  the  administratrix  of  the 
lessee  cannot  underlet  without  incurring  a  for- 
feiture. Boe  d.  Chegion  v.  HarrUon,  2  Term 
Bep.  426  ;  1  B.  B.  513. 

A  parol  licence  to  let  part  of  the  premises  does 
not  discharge  the  lessee  from  the  restriction  of 
such  a  proviso.    Ih. 

Executors  may  dispose  of  a  lease  for  years  as 
assets,  notwithstanding  a  proviso  or  covenant 
that  the  lessee  shall  not  auen.  Seen  v.  Hindy 
1  Vcs.  296. 

Assignees  in  Sankmptoj.] — ^An  option  given 
to  a  tenant  to  call  for  an  extended  lease,  will 
pass  to  his  assignees  in  bankruptcy,  and  may  by 
them  be  assigned  to  a  purchaser.  BueJUaud  v. 
PapiUon,  L.  B.  1  £q.  477 ;  12  Jur.  (N.8.)  156. 
Affirmed,  36  L.  J.,  Ch.  81 ;  L.  B.  2  Ch.  67 ;  12 
Jur.  (NJ3.)  992  ;  15  L.  T.  378 ;  16  W.  B.  92. 

But  such  would  not  have  been  the  case,  if 
the  tenant  had  been  restrained  from  alienation. 
lb. 

To  Bailway  Companj.] — A  railway  company 
arranged  by  private  contract  the  price  of  the 
interest  of  a  tenant  in  land  they  required,  there 
being  a  covenant  in  his  lease  not  to  assign  with- 
out the  consent  of  his  landlord : — Held,  that  the 
covenant  was  abrogated  so  as  to  enable  the 
tenant  to  assign  to  the  railway  company  without 
the  consent  of  his  lessor.  Slipper  v.  Tottenfuim 
and  HdmpHead  Junction  By.,  36  L.  J.,  Ch.  841 ; 
L.  B.  4  Eq.  112 ;  16  L.  T.  446  ;  15  W.  B.  861. 

a  Breach  of. 

Sale— Ko  Assignment  Xxecnted.] — The  lease 
of  a  farm  contained  a  covenant  by  the  lessees, 
**  that  they  would  not  assign  or  otherwise  part 
with  possession  of  the  premises  without  the 
written  consent  of  the  lessor,"  with  a  proviso 
that  "in  case  the  lessees  should  fail  in  the 
observance  or  performance  of  any  or  either  of 
the  covenants  and  agreements  on  his  or  their 
part,"  it  should  be  lawful  for  the  lessor  to 
re-enter.    The  lessees  sold  their  interest  in  the 


lease  to  W.,  and  the  lessor  in  a  letter  con- 
sented that  W.  should  take  the  farm  **on  the 
same  conditions  and  in  accordance  with  the 
lease."  W.  entered  and  took  possession  of  the 
farm,  but  no  assignment  of  the  term  was  exe- 
cuted to  him  : — Held,  that  there  was  no  such 
breach  of  the  covenant  not  to  assign  without  the 
written  consent  of  the  lessor,  as  to  enable  him  to 
maintain  ejectment,  first,  because  W.  appeared 
to  have  entered  into  possession  at  the  instance 
of  the  lessor  rather  than  of  the  lessees ;  and, 
secondly,  because  the  consent  to  the  assignment 
did  not  prohibit  the  lessees  from  parting  with 
possession  of  the  premises  till  a  lease  had  been 
executed.  Wett  v.  Bohb,  10  B.  &  S.  987 ;  39 
L.  J.,  Q.  B.  190  ;  L.  B.  5  Q.  B.  460  ;  23  L.T.76; 
18  W.  B.  1167— Ex.  Ch. 

Underlease.] — A  covenant  not  to  assign  or 
otherwise  part  with  the  premises,  or  any  part 
thereof,  for  the  whole  or  any  part  ot  the  term, 
is  broken  by  an  underlease.  j)ae  d.  HoUand  v. 
WoriUty,  1  Camp.  20. 

Although  underleases  are  not  within  the 
general  words  of  provisoes  concerning  assign- 
ments. Kinneriley  v.  Orpe,  1  DougL  66.  S.  P., 
Cfiurch  V.  Brown,  15  Ves.  264  ;  10  B.  B.  74. 

A  covenant  not  to  assign,  transfer,  set  over,  or 
otherwise  do  or  put  away  the  lease  or  premises, 
does  not  extend  to  an  underlease  for  part  of  the 
term.  Crusoe  d.  Blencoioe  v.  Bugby,  2  W.  BL 
766  ;  8  Wils.  234. 

Letting  from  Tear  to  Tear.] — Letting  the 
premises  from  year  to  year  by  the  tenant  is  a 
oreach  of  a  covenant  not  to  "underlease." 
nmnu  V.  Baker,  49  L.  T.  106. 

CoTonant  in  Bestraint  of  Trade— Assignmsat 
to  Bohoolmaster.] — ^Where  a  lessee  of  a  house 
and  a  garden  for  term  of  years  covenanted  with 
the  lessor  "  not  to  use  or  exercise,  or  permit  or 
Buffered  to  be  used  or  exercised,  upon  the  demised 
premises  or  any  part  thereof,  any  trade  or  business 
whatsoever,  without  the  licence  of  the  lessor,'* 
and  afterwards,  without  the  licence  of  the  lessor, 
assigned  the  lease  to  a  schoolmaster,  who  carried 
on  his  business  in  the  house  and  premises : — 
Held,  that  the  assignment  was  a  breach  of  this 
covenant,  and  the  lessor  entitled  to  re-enter 
under  a  proviso  for  re-entry  for  non-performance 
of  covenants.  Boe  d.  Bish  v.  Keeling,  1  M.  &  S. 
95 ;  14  B.  B.  405.  And  see  Jonee  v.  Thorne,  3 
D.  &  B.  162  ;  1  B.  &  C.  715  ;  1  L.  J.  (O.S.)  K.  B. 
200 ;  26  B.  B.  646. 

Assignment  to  Partner  of  Part  of  Premises.] 
— Where  a  lease  contained  a  proviso  for  re-en  try, 
in  case  the  tenant  should  demise,  lease,  grant,  or 
let  the  demised  premises,  or  any  part  or  parcel 
thereof,  or  convey  to  any  person  whomsoever  for 
all  or  any  part  of  the  term,  without  the  licence 
of  the  lessor  in  writing,  and  the  tenant  without 
such  licence,  agreed  with  a  person  to  enter  into 
partnership  with  him,  and  that  he  should  have 
the  use  of  a  back  chamber  and  some  other  parts 
of  the  premises  exclusively,  and  of  the  rest 
jointly  with  the  tenant^  and  accordiugly  let  him 
into  possession  : — Held,  that  the  lessor  was 
entitled  to  re-enter.  Boe  d.  Bingley  v.  Sales,  1 
M.  &  8.  297. 

Ejectment— Clause  of  Bo-entry  Vnnecessary.] 
— In  an  agreement  enuring  as  a  lease,  **  it  was 
stipulated  and  conditioned  that  the  lessee  shall 
not  underlet " : — Held,  that  these  words  created 
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a  condition,  npon  a  breach  of  which  the  lesaor 
might  maintain  ejectment,  without  an  express 
danse  of  re-entiy.  Doe  d.  Henmker  y.  Watt^ 
1  M.  &  By.  694 ;  8  B.  &  C.  308 ;  6  L.  J.  (O.S.) 
K.  B.  185. 

])«viM.j|  —  Lease  for  years,  with  clanse  of 
re-entry,  if  lessee,  daring  his  life,  should  alien 
term  without  consent.  Semble,  that  deyise 
without  consent  is  a  forfeiture.  Parry  y. 
Harhert^  Dyer,  45,  pL  3. 

Alitor  if  deyisee  were  executor.  Windtor 
(LorS)  y.  Burry^  cited  id.  n. 

Coyenant  not  to  Auign  for  more  than  a  Tear.] 
—A  lease  of  the  opera-bouse  contained  coyenants 
on  the  part  of  the  lessee  ;  secondly,  not  to  grant 
away,  assign,  dispose  of,  &c.,  the  stalls  or  boxes 
*'  for  any  longer  period  than  one  year  or  season." 
On  the  2l8t  December,  1851,  the  lessee  leased 
certain  boxes  for  one  year,  to  commence  from 
March,  1852.  On  the  Ist  of  August,  1852,  he 
Inade  another  lease  of  the  same  boxes  to  a  different 
person,  with  this  habendum,  ''from  the  1st  of 
February  now  next  ensuing,  or  from  such  sub- 
sequent day  during  the  year,  upon  which  the 
theatre  shall  be  opened,  and  thenceforth  for  the 
full  term  of  one  year,  to  be  computed  from  that 
day"  : — Held,  that  this  was  not  a  breach  of  the 
coyenant.  Croft  y.  lAtmley^  6  H.  L.  Gas.  672  ;  27 
L.  J.,  Q.  B.  321 ;  4  Jur.  (N.a)  903  ;  6  W.  B.  523. 

Thirdly,  "not  to  charge  nor  incumber  the 
theatre,  or  the  income  thereof,  or  the  terms 
hereby  granted,  by  mortgaging  the  same,  or 
granting  any  rent-charges,  or  any  other  incum- 
brance whateyer."  The  lessee  was  greatly  in 
debt.  In  respect  of  his  debts,  he  granted  war- 
rants of  attorney  (one  of  which  was  to  secure 
payment  of  bills  not  then  due,  and  another 
proyided  that  it  was  a  concurrent  security,  with 
an  indenture  therein  recited,  that  judgment  was 
to  be  entered  up  when  the  grantee  thought  fit, 
and  be  registered),  and  judgments  were  signed 
against  him  on  those  warrants  of  attorney,  and 
upon  judge's  orders,  and  registered  : — ^Held,  that 
no  breach  of  this  coyenant  had  been  committed. 
Ih. 

Coyenant  not  to  Let  fm  more  than  Seyea 

Tears.] — Clause  in  a  lease  for  three  liyes,  to 
prevent  the  lessee,  or  his  executors,  &c.,  from 
letting  for  aboye  seyen  years,  without  licence  of 
lessor  ;  the  third  life  being  in  possession  under 
his  father's  will,  and  being  his  executor,  leased 
for  fourteen  years: — ^Held,  no  forfeiture,  for  he 
had  no  notice  of  the  condition  ;  and  as  the  lease 
could  not  extend  beyond  the  life  of  the  lessor,  it 
could  not  pass  an  interest  for  fourteen  years  cer- 
tain. Nart1i4H/tey,Duke,AxritiLb\l\  2 Eden, 314. 
Limitation  of  lease  defeated  by  alienation  by 
lessee.    Anoji,^  Gary,  9. 

Letting  Lodgings.] — Letting  lodgings  is  not 
a  breach  of  a  covenant  not  to  underlet.  Doe 
d.  Pitt  y.  Laming,  4  Camp.  77 ;   15  B.  B.  728. 

Deposit  of  Lease.] — A  covenant  in  a  lease 
of  a  chop-house  not  to  let,  set,  assign,  transfer, 
set  over,  "  or  otherwise  part  with  the  premises 
demised,  or  that  present  indenture  of  lease,"  is 
not  broken  by  proof  of  a  deposit  of  the  lease 
with  the  brewers  of  the  lessee,  as  a  security  for 
money  advanced  and  beer  supplied  to  the  house, 
as  it  could  not  be  deemed  to  oe  a  parting  with 
the  premises  within  the  meaning  of  tne  covenant. 
Doe  d.  Pitt  v.  Hogg,  4  D.  &  B.  226  :   1  Car.  &  P. 


160  ;  2  L.  J.  (O.B.)  K.  B.  121.  S,  O,  nom.  Ikie 
d.  Pitt  y.  Laming,  B.  &  M.  36  ;  27  B.  B.  512. 

Semble,  that  a  proviso  to  ma^  yoid  a  lease,  on 
assignment  by  the  lessee,  does  not  apply  to  a 
mere  deposit  of  it,  by  way  of  equitable  mortgage, 
Cochi,  Ex  parte,  Hand,  In  re,  2  Deac.  14. 

A  lease  deposited  by  way  of  equitable  mort- 
gage contained  a  covenant  on  the  part  of  the 
lessee,  not  to  assign  without  licence  : — Held,  that 
this  was  no  objection  to  the  usual  oider.  Drake^ 
Ex  parte,  1  Mont.  D.  &  D.  539. 

A  covenant  by  a  lessee  not  to  **  mortgage,  sell^ 
assign  or  otherwise  part  with  this  present  inden- 
ture of  lease,  or  the  premises  hereby  demised,  or 
any  part  or  parcel  thereof,"  is  not  broken  by  a 
deposit  of  the  lease,  accompanied  by  a  letter  of 
agreement  that  the  depositee  shall  have  a  lien 
thereon  "  by  way  of  equitable  mortgage,"  moie 
especially  if,  by  reason  of  the  lease  ateo  contain- 
ing  a  covenant  against  sub-letting,  it  may  be 
inferred  that  the  primary  intention  of  thepartiea 
to  it  was  to  protect  the  landlord  from  having  a. 
new  tenant  imposed  upon  Mth,  ItKay  t. 
itNally,  4  L.  B.,  Ir.  438. 

Xqnitable  Charge.]— Semble,  equitable  agree- 
ments charging  the  property  comprised  in  a 
lease,  but  not  accompanied  with  a  change  of 
possession,  or  other  alteration  of  the  property,  do 
not  work  a  forfeiture  of  the  lease  in  equity,  not- 
withstanding there  is  a  clause  in  the  lease  against 
assignments.  Boweer  y.  CoU>y,  1  Hare,  109  ;  11 
L.  J.,  Ch.  132  ;  5  Jur.  1106. 

Adyertiiemeat.]  —  Under  a  right  of  re-entry 
upon  underletting,  an  advertisement  does  not 
Work  a  forfeiture ;  but  was  made  the  ground  for 
imposing  terms.  Gourlay  y.  Samereet  (Dukei),  1 
Ves.  &  B.  68  ;  13  B.  B.  234. 


under  the  Court.]  —  Where  the 
respondent  in  a  petition  matter  under  the  5  &  & 
WilL  4,  c.  55,  held  under  a  lease  containing  a 
non-alienation  clause ;  the  court  directed  the 
receiyer  to  manage  the  lands  himself.  Semble,  a 
letting  under  the  court  would  not  be  a  forfeiture 
of  the  lease.    Bogers  y.  Bateman,  Fl.  &  K.  432. 

Xxeention.] — ^A  leasee  who  covenanted  **not 
to  let,  set,  or  assign,  transfer,  make  oyer,  barter^ 
exchange,  or  otherwise  part  with  the  indenture,*' 
&c.,  with  a  proviso  that  the  landlord  might  in 
such  case  re-enter,  gave  a  warrant  of  attorney 
to  confess  judgment^  on  which  the  lease  was 
taken  in  execution  and  sold  : — ^Held,  to  be  no 
foiieiture  of  the  lease.  Doe  d.  Mitchineon  y. 
Carter,  8  Term  Bep.  67  ;  4  B.  B.  586. 

But  it  being  found  by  yerdict  that  the  tenant 
gave  such  warrant  of  attorney  to  a  creditor  for 
the  express  purpose  of  enabling  such  creditor  to 
take  the  lease  in  execution  under  the  judgment ; 
this  is  in  fraud  of  the  covenant,  and  the  Umdlord, 
under  a  clause  of  re-entry  in  the  lease  for  breach 
of  the  condition,  may  recover  the  premises  in 
ejectment  from  a  purchaser  under  the  sherifiTs 
sale.    8.  C,  8  Term  Bep.  300. 

Deed  of  Asiignment.] — Proviso  in  a  lease  for- 
re-entry,  and  that  the  lease  should  be  void,  if 
the  lessee  assigned  without  licence.  The  lessee 
by  deed  assigned  all  his  property  real  and  per- 
sonal to  trustees  for  the  Mnefit  of  his  creditors, 
and  was  afterwards  declared  a  bjmkrupt : — Held, 
that  the  deed  of  assignment  being  an  act  of 
bankruptcy,  did  not  operate  as  a  yalid  con- 
veyance of  the  lessee's  interest  under  the  lease^ 
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and  that  therefore  it  did  not  work  a  forfeiture. 
Doe  d.  Lloyd  t.  PmoeU,  8  D.  &  B.  35  ;  5  6.  &  C. 
808 ;  4  L.  J.  (0.8.)  K.  B.  159 ;  29  B.  B.  253. 
Affirmed^  2  Y.  &  J.  372. 

Bankrvptoy.] — Though  bankruptcy  supersedes 
an  agreement  not  to  assign  without  licence,  it 
has  that  effect  only  in  fayonr  of  general  creditors ; 
and  where  there  is  no  actual  lease,  but  it  rests 
in  agreement  to  erant  a  lease,  an  individual 
cannot  haye  a  specific  performance  in  opposition 
to  such  proTision,  and  it  is  tcit  disputable 
whether  the  general  assignees  could  obtain  it, 
eyen  if  there  were  no  suchproyision.  WeatkeraU 
y.  Geerifig,  12  Yes.  504 ;  8  B.  B.  369. 

AssigBment  by  Assignee.] — Demise  for 


years  to  8.,  and  8.  covenanted  that  he,  his  execu- 
tors, administrators,  or  assigns,  would  not  assign 
the  indenture,  or  his  or  their  interests  ther^, 
or  assign  the  premises  to  any  person  whatsoever, 
without  the  consent  in  writing  of  the  lessor ; 
proviso,  that  in  case  8.,  his  executors,  adminis- 
trators, or  assigns,  should  part  with  his  or  their 
interest,  contrary  to  his  covenant,  that  the  lessor 
might  re-enter.  6.  deposited  the  lease  as  a 
security  for  money  borrowed,  and  became  bank- 
rupt, and  the  lease  was  sold  by  direction  of  the 
chancellor  to  pay  that  debt:— Held,  that  the 
assignees  under  the  commission  might  assign  the 
lease  to  the  vendee,  without  the  consent  of  the 
lessor.  Doe  d.  Ooodbehere  v.  Bevan^  3  M.  &  S. 
853  ;  2  Bose,  456  ;  16  B.  B.  293. 

When  lessee  for  years,  who  had  covenanted 
for  himself,  his  executors,  and  administrators, 
but  not  assigns,  that  he  would  not,  without  the 
lessor's  consent,  assign  over  the  lease,  becomes 
bankrupt,  and  the  assignee  under  the  commission 
enters  on  the  &rm,  scDs  off  the  crop  and  stock, 
pays  the  Michaelmas  rent,  and  the  day  before  the 
next  rent  day  assigns  the  lease  to  B. ;  it  appear- 
ing in  proof  that  B.  never  ploughed  or  so^ined  the 
land,  never  resided  on  the  tana,  but  occupied  it 
rather  as  agent : — Hdd,  to  be  a  fraudulent 
transaction  bitween  the  assignee  under  the  com- 
mission and  B.,  and  the  former  decreed  to  answer 
the  rent  due  to  the  time,  and  the  assignment  to 
be  set  aside.    Philpot  v.  Hmto,  2  Atk.  219. 

Lessee  for  years  under  a  restriction  of  idiena- 
tion,  and  power  of  re-entiv  in  such  case,  died  ; 
his  executors  entered  and  enjoyed,  and  then 
became  bankrupt,  the  assignees  sold  this  lease  to 
plaintiff  for  50Z. ;  the  l^sor,  insisting  on  the 
forfeiture,  ejected  him.  Per  curiam,  the  com- 
missioners* assignment  being  by  authority  of  a 
statute,  will  supersede  the  private  agreement, 
and  the  assignment  by  the  assignees  to  the 
plaintiff  is  no  breach  of  the  condition,  but  good. 
Goring  v.  Warner,  7  Vin.  Abr.  pL  9  ;  Goring  v. 
Ifash.    Jb. 

XfEMt  of.]— By  a  deed  dated  March  1st,  1832, 
the  defendant  leased  a  farm  for  fourteen  years, 
the  lease  contained  a  proviso  for  re-entry  by  the 
lessor  if  the  lessees  should  assign  without  his 
licence  and  a  covenant  by  the  lessees  not  to 
assign ;  also  a  covenant  by  the  lessor  at  the 
expiration  of  the  demise  to  pay  for  certain  things 
at  a  valuation.  After  the  expiration  of  the  term 
the  lessees  continued  to  occupy  the  farm  as 
tenants  from  year  to  year  on  the  terms  of  the 
lease.  In  1864,  they  by  deed  assigned  their 
interest  in  the  farm,  with  their  farming  stock 
and  valuations,  to  the  plaintiff,  in  order  to  raise 
a  sum  of  money  to  be  paid  to  their  creditors 
under  a  composition  deed  executed  at  the  same 


time.  The  plaintiff  entered  into  occupation  of 
the  farm  but  never  paid  rent.  On  the  18th 
March  the  defendant,  having  no  knowledge  of 
the  assignment,  gave  the  lessees  notice  to  quit, 
and  the  plaintiff,  as  assignee,  gave  him  a  similar 
notice : — Held,  that  the  plaintiff  could  not  main- 
tain an  action  against  the  defendant  on  the  cove- 
nant for  a  valuation.  Per  Mellor  and  Lush,  JJ., 
on  the  ground  that  there  was  no  new  contract 
between  the  plaintiff  and  defendant,  and  that 
the  right  of  action  did  not  pass  from  the  lessees 
to  the  plaintiff  by  the  assignment  of  the  tenancy 
createa  by  parol  between  the  lessor  and  lessees. 
Per  Shee,  J.,  on  the  ground  that  the  lessees 
having  no  right  to  assign  without  the  licence  of 
the  lessor,  could  not  transfer  any  interest  to  the 
plaintiff.  EUioU  v.  Johneon,  8  B.  &  8.  38 ;  36 
L  J.,Q.  B.  44  ;  L.  B.  2  Q.  B.  120 ;  15  W.  B.  253. 
Ijands  were  demised  in  1861  by  lease,  with  a 
covenant  against  alienation  or  subletting  with- 
out the  consent  of  the  luidlord.  A  de«i,  pur- 
porting to  assign  the  tenancy  to  A.,  was  executed 
oy  the  persontd  representatives  of  the  lessee,  but 
the  consent  of  the  landlord  to  such  assignment 
was  not  obtained.  A.  afterwards  sublet  the 
premises  to  the  defendant,  as  tenant  from  year 
to  year,  who  came  into  and  continued  in  posses- 
sion of  the  lands.  The  rent,  under  this  sub- 
letting, being  in  arrear,  an  ejectment  was  brought 
by  A.  and  others  claiming  under  him,  for  non- 
payment of  rent,  in  which  the  defendant,  the 
sub-tenant,  took  defence,  denying  that  there  was 
any  subsisting  tenancy  in  resp«^  of  the  lands 
between  himself  and  the  plaintiff  or  any  other 
person : — Held,  first,  that  as  the  assignment  to 
A.  was  void  and  no  estate  passed  to  A.  there- 
under, his  sub-tenant  (the  defendant)  was 
estopped  from  disputing  A.*s  title,  and  that  it 
was  no  defence,  to  show  that  the  term  of  the 
lease  so  ineffectually  assigned  had  expired  after 
the  subletting  and  before  the  commencement  of 
the  action.  Secondly,  that  as  at  the  time  of  the 
subletting,  A.  was  hi  possession  without  title, 
and  not  as  tenant  unoer  the  lease  containing 
the  prohibitory  covenant,  the  subletting  was  not 
avoided  l^the  18th  section  of  the  23  &  24  Vict, 
c.  154.     Wogan  y.  Dogle,  12  L.  B.,  Ir.  69. 

Assignment  to  Partner  on  lUssolntlon.]— < 
A  lease  was  granted  to  two  partners,  B.  and 
H.,  as  joint  tenants.  The  lessees  covenanted 
that  they,  their  executors,  administrators,  or 
assigns,  or  any  or  either  of  them,  would  not* 
during  the  term,  assign,  underlet,  or  part  with 
the  possession  of  the  demised  property  to  any 
person  or  persons  without  the  written  consent  of 
the  lessor ;  and  there  was  a  proviso  for  re-entry 
on  the  breach  of  any  of  tne  covenants.  The 
partners  dissolved  partnership,  and  agreed  that 
the  partnership  property  should  be  miuie  over  to 
B.,  and  that  the  leasehold  property  diould  be 
assigned  to  him  with  the  consent  of  the  lessor, 
if  such  consent  could  be  obtained,  and  recited, 
as  the  fact  was,  that  H.  had  given  up  sole  posses* 
sion  of  the  leaseholds  to  B.  Consent  was  not 
obtained,  and  no  assignment  of  the  leasehold  was 
executed,  but  B.,from  the  time  of  the  dissolution, 
remained  in  sole  possession  :^Held,  that  there 
had  been  no  breach  of  the  covenant,  and  that  the 
proviso  for  re-entry  had  not  come  into  operation. 
Bristol  Corporation  v.  Wetteott,  12  Ch.  D.  461 ; 
41  L.  T.  117 ;  27  W.  B.  841—0.  A. 

A.  and  B.,  partners  in  trade,  were  assignees  of 
a  lease  which  contained  a  covenant  by  the  lessee, 
for  himself  and  his  assigns,  that  he  would 
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neither  should  his  executors,  administrators,  nor 
assigns,  assign  the  demised  premises  without  the 
consent  in  writing  of  the  lessor.  On  the  dissolu- 
tion of  the  partnership,  A.  assigned  all  his 
interest  in  the  premises  to  B. : — Held,  a  breach 
of  the  covenant.  Vwrley  t.  Coppard,  L.  B.  7 
C.  P.  505 ;  26  L.  T.  882 ;  20  W.  B.  972.  See  pre- 
ceding oaee, 

Waiyer  of  Breaeh.] — ^The  acceptance  of  rent 
with  knowledge  of  a  written  underletting  for  a 
time  certain  is  a  waiver  pro  tanto  of  the  breach 
of  covenant  not  to  underlet.  Walrond  v.  Haw- 
hint,  44  L.  J.,  C.  P.  116  ;  L.  B.  10  G.  P.  342  ;  32 
L.  T.  119  ;  23  W.  B.  390. 

A  lessor  lets  houses  and  lands  upon  a  lease  for 
twenty-one  years,  containing  a  covenant  that  the 
lessee  would  not  assign,  underlet,  or  permit  any 
person  to  occupy  any  part  of  the  premises  with- 
out the  consent  of  the  lessor.  The  lessee  underlet 
part  of  the  premises  by  written  agreement  to  T. 
for  a  year,  and  the  lessor  having  accepted,  and 
also  distrained  for  rent  accrued  due  after  the 
making  of  the  agreement,  and  with  notice  thereof, 
brought  ejectment  as  for  a  forfeiture  upon  breach 
of  the  covenant  not  to  underlet  or  permit  to 
occupy  : — ^Held,  that  the  breach  was  not  a  con- 
tinuing breach.    Ih» 

On  Application  lor  Diaeorezy.] — Demurrer 


lies  to  a  bill  for  discovery  of  an  assignment  of 
a  lease,  without  licence,  if  it  does  not  expressly 
waive  the  forfeiture.  Uxhridge  v.  Sta^land,  1 
Ves.  56. 

Bankmptoj  of  Sub-tenant  —  Titlo  of  hla 
Tnuteo  to  Faymeat  for  Hay  and  Straw  on  Fro- 
miaei.] — A  tenant  held  under  a  lease  containing 
a  covenant  against  subletting,  and  a  clause  giving 
the  landlord  a  right  to  re-enter  in  case  of  breach  of 
covenant,  bankruptcy,  or  liquidation  on  the  part 
of  the  tenant.  The  tenant  sublet  without  leave. 
Afterwards  the  under-tenant  filed  a  liquidation 
petition,  and  the  landlord  then  first  heard  of  the 
subletting.  The  landlord  then  agreed  with  two 
of  the  under-tenant's  creditors  to  accept  a  new 
tenant  on  the  old  terms  if  one  could  be  found  in 
thirty-one  days,  and,  if  no  tenant  was  found,  to 
give  a  reasonable  time  for  the  removal  of  the 
com  and  other  effects  belonging  to  the  estate  of 
the  under-tenant.  No  new  tenant  was  found, 
and  the  landlord  took  possession.  The  lease  con- 
tained covenants  by  the  tenant  to  do  certain 
things  during  the  last  year  of  the  term,  and  on 
delivering  up  the  premises  to  leave  thereon  the 
hay  and  straw  grown  thereon  during  the  last 
year  on  being  paid  for  the  same.  In  an  action 
by  the  under-tenant's  trustee  in  bankruptcy 
against  the  landlord  to  recover  the  value  of  the 
hay  and  straw  : — Held,  that  the  under-tenant 
was  bound  by  the  terms  of  the  lease ;  that  the 
lease  having  been  determined  by  forfeiture  in 
consequence  of  the  under-tenant  nlinga  liquida- 
tion petition,  the  clause  giving  a  right  to  pay- 
ment for  the  hay  and  straw  did  not  apply  ;  that 
the  defendant's  rights  were  not  affected  by  the 
subsequent  agreement  and  he  was  entitled  to 
judgment.  Sileook  v.  Farmer,  46  L.  T.  404 — 
C.A. 

Svidoneo  at  to.] — ^If  a  person  is  found  on  the 
premises,  appearing  as  the  tenant,  it  is  primft 
facie  evidence  of  an  underletting  sufficient  to 
maintain  an  action  for  a  breach  of  covenant  not  to 
assign  or  underlet.  Doe  d.  Mindly  v.  Biokarby, 
5  Esp.  4. 


Xeaanre  of  Bamagei.]  —  The  measure  of 
damages  for  a  breach  of  a  covenant  for  assigning 
or  underletting  premises  without  a  licence,  ia 
such  a  sum  as  will,  as  far  as  money  can,  put  the 
lessor  in  the  same  position  as  if  he  had  still  the 
lessee's  liability,  instead  of  the  liability  of 
another  of  inferior  pecuniary  ability,  for  breaches 
both  past  and  future.  Williame  v.  Earle^  9 
B.  &  S.  740 ;  37  L.  J.,  Q.  B.  231 ;  L.  B.  3  Q.  B. 
739  ;  19  L.  T.  238  ;  16  W.  B.  1041. 

Land  and  buildings  were  demised  for  a  term 
of  years,  the  lease  containing  a  claase  providing 
that  the  lessee  should  not  be  at  liberty  to  sublet 
without  the  consent  in  writing  of  the  lessor,  his 
executors,  administrators,  or  assigns,  but  that 
such  consent  should  not  be  unreasonably  with- 
held. The  lessee,  without  obtaining  such  consent, 
sublet  the  premises  to  a  person  who  intended 
(to  the  lessee's  knowledge)  to  use  them,  and  who 
did  in  fact  use  them  for  the  purposes  of  a 
dangerous  business.  The  buildings  were  damaged 
by  a  fire  which  arose  from  the  use  of  the  premises 
for  the  business  for  which  they  were  taken.  The 
lessor  brought  an  action  claiming  damages  for 
the  breach  of  the  covenant  not  to  sublet : — ^Held, 
that  the  damage  caused  by  the  fire  was  not  too 
remote,  as  it  was  the  natural  and  probable  result 
of  the  breach  of  covenant.  Lepla  v.  Rogen, 
[1893]  1  Q.  B.  31 ;  6  B.  67  ;  68  L.  T.  584  ;  67 


Bolief  against.] — If  a  lessee  for  years  covenants 
not  to  alien  without  licence  of  the  lessor,  under 
penalty  of  forfeiting  the  lease,  and  he  afterwards 
aliens  without  licence,  equity  will  not  relieve 
him.     Wafer  v.  Moeato,  9  Mod.  112. 

No  reUdf  against  forfeiture  by  breach  of  cove- 
nant not  to  assign  without  licence.  SUl  v. 
Barclay,  18  Ves.  63 ;  11  B.  B.  147. 

A.  made  a  lease  of  lands,  with  a  condition 
against  assigning  or  subletting  without  the 
consent  of  A.,  under  his  hand  and  seal,  on 
breach  of  which  the  lease  was  to  be  void. 
The  lessee  made  an  agreement  for  a  lease  of  a 
part  of  the  lands,  with  the  consent  of  A.,  by 
letter,  not  under  seaL  B.  afterwaids  purchased 
A.'s  reversion,  subject  to  the  agreement.  C.  the 
lessee's  administratrix,  applied  to  B.  for  per- 
mission to  make  a  lease,  in  pursuance  of  the 
agreement  to  £.,  to  whom  the  interest  under  it 
had  been  assigned.  B.  advised  and  encouraged 
C.  to  make  the  lease,  stood  by  while  a  large  sum 
was  expended  by  E.  on  the  lands,  and  witnessed 
the  execution  of  the  lease  knowing  it  to  be  a 
lease  of  the  lands  from  0.  to  E.  B.  knew  of  the 
clause  of  subletting,  but  did  not  know  that  the 
consent  of  A.  was  not  valid  in  law,  not  being 
under  seal,  and  swore  that  he  had  no  intention,  at 
the  time,  of  taking  advantage  of  a  f  orfeitnre.  B. 
afterwards  brought  an  ejectment  for  the  forfei- 
ture : — ^Held,  that  the  court  had  power  to  rdieve 
the  tenant,  notwithstanding  the  condition  in  the 
lease  against  assigning  or  subletting.  Burke  y. 
Prior,  15  Ir.  Ch.  B.  106. 

Under  CoiiTeyaneiiig  Aeta.]— ^Sm  supra,  J. 
2,  i.  iii. 

Bemedy  of  Under-tenant.] — ^Lessee  underlets 
parcel  of  land,  in  fraud,  commits  breach  of  cove- 
nant and  forfeits  lease,  and  after  obtains  fresh 
lease :  under-lessee  hath  remedy  in  equity.  Anoiu, 
^ary,  13. 
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6.  As  TO  Batss  Ain>  Taxes. 
a.  Oonstmotion  Q«n«rally. 

Where  a  party  took  a  part  of  premiees  the 
whole  of  whidL  were  rated  at  a  certain  aimnal 
value,  and  the  lessor  covenanted  to  pay  all  taxes 
then  chargeable  thereon,  and  the  lessee  covenanted 
to  pay  all  fre^  taxes  which  might  thereafter  he 
charged  on  the  premises,  or  any  part  thereof : — 
Held,  that  the  tme  construction  of  these  cove- 
nants was,  that  the  lessor  should  pay  such  taxes 
as  were  chu^:ed  on  the  premises  at  the  time  of 
making  ibe  lease,  at  the  then  annual  value,  and 
that  the  lessee  idionld  pay  all  fresh  taxes,  and 
all  such  additions  to  those  formerly  cbaigeable 
as  were  occasioned  by  the  improved  value  of  the 
premises.     Wation  v.  AtJtifu,  3  B.  &  Aid.  647. 

Under  a  covenant  by  a  tenant  for  the  payment 
of  802.  vearly  rent,  all  taxes  thereon  being  to  him 
aUowea,  but  that  he  would  pay  all  further  or 
additional  rates  on  the  premises,  or  on  any  addi- 
tional buildings  or  improvements  made  by  him ; 
and  a  covenant  by  the  landlords  to  pay  all  rates, 
on  the  premises,  or  on  the  tenant,  in  respect  of 
the  yearly  rent  of  SOL,  except  such  further  or 
additional  taxes  as  might  be  assessed  on  the 
premises;  the  tenant  is  bound  to  defray  all 
increase  of  the  old  as  well  as  the  new  rates, 
beyond  the  proportion  at  which  the  premises  were 
rated  at  the  time  of  the  deed,  whidi  was  201.  in 
respect  of  the  801.  rate.  Graham  v.  Wade,  16 
East,  29. 

A  lease  contained  a  covenant  by  the  lessee  to 
pay  all  rates  and  taxes,  and  a  proviso  for  re-entry 
on  breach: — Held,  first,  that  the  nonpayment 
within  a  reasonable  time  of  a  poor  rate,  which 
had  been  duly  assessed,  allowed  and  published, 
was  a  breach  justifying  a  re-entry  by  the  land- 
lord, and  that  it  was  not  necessary  to  shew  that 
tiie  rate  had  been  demanded  of  the  tenant,  or 
that  express  notice  of  it  had  been  given  to 
him.    Ifavii  v.  Burrdl,  10  0.  B.  821 ;  15  Jur.  659. 

Held,  secondly,  that  if  the  covenant  meant  to 
pay  on  demand,  a  personal  demand  was  not 
necessary,  but  that  a  demand  on  the  premises  of 
tb.e  tenant's  son  was  sufSdent.    lb. 

A  declaration,  after  setting  forth  an  agreement, 
by  which  the  defendant  took  of  the  plaintiffs 
rooms,  part  of  a  house,  and  agreed  to  pay,  with- 
out saying  to  whom,  the  proportion  of  the  rates 
and  taxes  *' which  might  be  assessed  on  the 
premises  so  taken  "  by  him,  averred,  that  after- 
wajds,  rates  amounting,  to  wit,  to  150Z.  were 
assessed  on  the  house,  being  the  rates  whereof 
the  proportion  was  agreed  to  be  paid  as  afore- 
said ;  that  such  rates  were  afterwards  assessed, 
became  due,  and  were  paid  by  the  plaintifi; 
that  the  proper  proportion  payable  by  tne  defen- 
dant was  a  proportion,  to  wit,  one-third,  amount- 
ing to,  to  wit,  to  50Z.,  of  all  which  the  defendant 
had  notice,  and  was  requested  by  the  plaintiff  to 
pay  that  sum.  Pleas,  first,  as  to  12Z.  10«.,  tender 
and  payment  into  court;  secondly,  as  to  the 
residue,  traverse  of  the  request  to  pay;  and 
fourthly,  as  to  the  residue,  that  the  proper 
proportion  payable  by  the  defendant  was  a 
proportion  amounting  to  12Z.  10#.,  without  this, 
that  the  proper  proportion,  to  wit,  one-third, 
amounting,  to  wit,  to  60Z. : — Held,  first,  that  the 
defendant  was  bound  to  pay  his  proportion  of 
the  rates  to  the  plaintiff.  Hooper  v.  Wbolmer,  I 
L.  M.  &  P.  634 ;  10  C.  B.  870  ;  20  L.  J.,  C.  P.  63. 

Hdd,  secondly,  that  his  liability  to  do  so  was 
a  primary  and  not  a  collateral  liability ;  and, 
therefore,  thatnorequestto  pay  was  neoessaiy.  lb. 


Held,  thirdly,  that  under  the  agreement  to  pay 
a  proportion  of  the  rates  assessed  on  the  premises 
so  taken  by  him,  he  was  bound  to  pay  a  propor- 
tion of  the  rates  assessed  on  the  house  of  which 
such  premises  were  a  part.    lb. 

Held,  fourthly,  that  the  fourth  plea  was  bad, 
as  traversing  only  the  precise  amount  of  Uie 
proportion  stated  in  the  declaration,  which  was 
immateriaL    lb. 

A  lessee  covenanted  that  he  would  pay  all 
taxes,  charges,  rates,  tithes  or  rent-charge  in  lieu 
of  tithe  dues,  and  duties  whatsoever,  as  then 
were  or  should  at  any  time  thereafter  during  the 
demise  be  taxed,  charged,  assessed  or  imposed 
upon  the  demised  premises: — ^Held,  that  the 
covenant  was  not  confined  to  rates  payable  by 
the  landlord,  but  meant  all  rates  then  imposed 
on  the  lessee  in  respect  of  his  occupation,  and 
all  future  rates  which  might  be  imposed  on  the 
hind  itself.  Hunt  v.  Hunt,  4  Ex.  671 ;  19  L.  J., 
Ex.410. 

ImproTod  Value  of  Premises.] — A  tenant 

of  a  piece  of  ground,  at  a  fixed  annual  rent, 
covenanted  not  to  build  without  the  licence  of 
the  lessor,  and  the  lessor  covenanted  to  pay  all 
taxes  chaiged  or  to  be  charged  during  the  term. 
At  the  time  of  executing  the  lease  the  lessor  gave 
the  lessee  a  licence  to  build,  which  he  did,  and 
thereby  much  increased  the  annual  Yalne  of  the 
premises : — ^Held,  that  the  lessor  was  liable  to 
pay  taxes  in  proportion  to  the  rent  received,  and 
not  according  to  the  improved  value.  Wateon  v. 
Home,  7  B.  &  C.  285 ;  1  M.  &  By.  191 ;  6  L.  J. 
(O.S.)  E.  B.  73  ;  31  B.  B.  200. 

The  tenant  compounded  his  taxes  under  the 
provisions  of  a  local  act,  whereby  his  premises 
were  assessed  at  a  less  annual  sum  than  the 
improved  annual  value : — Held,  that  the  tenant 
paid  taxes  in  respect  of  the  whole  improved 
annual  value,  and  that  the  landlord  was  to  pay 
tliat  proportion  of  the  taxes  paid  which  the  rent 
bore  to  such  improved  annual  value.    lb. 

b.  Land  Tax. 

If  a  party  agrees  to  take  a  lease  at  a  net  rent,  he 
cannot  object  that  the  lease  contains  a  covenant 
for  him  to  pay  the  land  tax  and  sewers  rate.  Jieu- 
wttY.  Womack,ZCM.Al?.96;  7B.SiC.627  ;  1  M. 
&  By.  644 ;  6  L.  J.  (O.H.)  K.  B.  175 ;  31  B.  B.  270. 

A  tenant  verbally  agreeing  "  to  pay  all  taxes," 
is  bound  to  pay  the  land  tax,  although  not 
specifically  mentioned.  Amjudd  v.  White,  B.  & 
M.  246  ;  27  B.  B.  745. 

Upon  the  construction  of  an  agreement  to 
demise  a  farm  for  fourteen  years,  "  at  the  yearly 
rent  of  40Z.  payable  quarterly,  free  of  all  out- 
goings ** ;  and  by  which  the  parties  agreed  '*  to 
grant  and  accept  a  lease  on  the  above  and  other 
usual  terms": — Held,  that  the  landlord  was 
entitled  to  a  net  rent  payable  free  of  land  tax, 
and  tithe  commutation  rent-charge.  Parish  v. 
Sleeman,  1  De  G.  F.  dc  J.  326  ;  29  L.  J.,  Gh.  96  ; 
6  Jur.  (H.S.)  385  ;  8  W.  B.  166. 

A.  demised  land  to  B.  upon  a  building  lease, 
at  the  yearly  rent  of  60^.,  clear  of  all  rates 
and  assessments,  the  sewers  rate  and  land  tax 
excepted,  with  the  usual  covenant  for  payment 
of  rent.  B.  having  by  building  on  the  land 
increEued  its  ratable  value  to  300/.  per  annum  : 
— ^Held,  that  he  was  only  entitled  to  deduct  the 
sewers  rate  and  land  tax  upon  the  original  rent, 
and  not  in  respect  of  the  improved  value.  Smith 
V.  Hufkble,  16  C.  B.  821 ;  3  C.  L.  B.  226. 
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The  Property  Tax  Act,  46  Geo.  3,  c.  65,88. 112, 
115,  in  dedarmg  coyeiumts  to  pay  the  same  void, 
has  a  retrospective  operation;  therefore,  ooyc- 
nant  entered  into  before  the  act  passed  is  void. 
Buxton  y.  Monkhaute,  G.  Coop.  41. 


a  Tithe  Bent-Oliarse. 

The  lessor  of  lands  was  at  the  date  of  the  lease, 
also  the  owner  of  the  tithe  rent-charge  upon  such 
lands.  The  lease  contained  a  covenant  by  the 
lessee  to  pay  "  all  taxes  and  assessments  whatso- 
ever for  or  in  respect  of  the  demised  premises, 
save  and  except  tne  level  tax,  property  tax,  and 
land  tax,"  which  were  to  be  paid  by  the  lessor  : 
— Held,  in  an  action  upon  the  covenant  by  the 
assignees  of  the  reversion  and  of  the  tithe  rent- 
charge,  against  the  lessee  for  nonpayment  of 
tithe  rents,  that  the  words  "taxes  and  assess- 
ments ^*  in  the  coTcnant  did  not  include  the  tithe 
rent-charge,  and  that  the  action  was  therefore 
not  maintainable.  Jefery  v.  Keale^  40  L.  J., 
C.  P.  191;  L.  B.  6  C. 'P.  240  ;  24  L.  T.  862  ;  19 
W.  B.  700. 

By  a  lease,  the  tenant  agreed  to  pay  the  rent, 
"  without  any  deduction  in  respect  of  any  taxes, 
rates,  assessments,  or  charges  whatsoever,  the 
landlord's  property  tax  only  excepted  "  : — Held, 
that  he  was  bound  to  pay  the  tithe  rent-charge 
imposed  upon  the  demised  hereditaments.  Look' 
wood  V.  Wilson,  48  L.  J.,  C.  P.  179  ;  30  L.  T.  761 ; 
22  W.  B.  919. 

By  articles  of  agreement  for  a  lease,  the 
reddendum  was  expressed  thus  :  "  At  the  yearly 
rent  of  109/.  14«.  id.,  over  and  above  all  taxes, 
charges,  and  impositions  whatsoever,  except  quit 
and  crown  rents  "  : — ^Held,  that  the  tenant  was 
not  liable  to  the  tithe  rent-charge.  Iktviet  v. 
Fitton,  2  Dr.  &  War.  225  ;  4  Ir.  Eq.  B.  612. 

Although  a  direct  covenant  by  the  tenant  to 
pay  the  tithe  would  be  void,  by  2  &  3  WiU.  4, 
c.  119, 8. 13,  yet  -there  is  nothing  to  prevent  a  land- 
lord from  reserving,  and  a  tenant  from  agreeing 
to  pay,  a  larger  rent  in  consideration  of  the  tithe. 
Jb. 

And  see  JDaioei  v.  Thomas,  post,  col.  1180« 

d.  Payinff  Bxp«iuM«« 

The  defendant  became  tenant  of  a  house  under 
a  lease  by  which  he  covenanted  to  pay  "  all  rates, 
taxes,  charges  and  assessments  whatsoever  which 
now  are  or  may  be  charged  or  assessed  upon  the 
said  premises,  or  any  pc^  thereof,  or  upon  any 
person  or  persons  in  respect  thereof,"  land  tax 
and  property  tax  excepted.  The  local  board  of 
health  gave  notice  to  the  plaintiff,  as  owner  (he 
having  acquired  the  lessor's  interest  in  the  pre- 
mises) to  sewer,  level,  pave,  &c.,  the  street  in 
which  the  house  was  situate ;  and,  upon  his 
failure  to  comply  with  the  notice,  the  board  did 
the  work,  and  made  an  apportionment  upon  him 
in  respect  thereof,  under  the  Public  Health  Act, 
1848  (11  &  12  Vict.  c.  68),  and  the  acts  amending 
that  act,  and  he  was  compelled  to  pay  the 
amount  and  interest: — ^Held,  that  this  was  a 
*^  charge  upon  the  premises,"  or  **  upon  a  person 
in  respect  thereof,"  from  which  by  his  covenant 
the  defendant  undertook  to  relieve  the  plaintiff, 
and  therefore  the  plaintiff  was  entitled  to  main- 
tain an  action  against  the  defendant  in  respect  of 
the  money  and  interest  so  paid  by  him.  Hartley 
V.  Hudson,  48  L.  J.,  C.  P.  751 ;  4  C.  P.  D.  367. 

The  lessee  of  a  house  in  a  new  street  within 
the  metropolitan  district  for  seven,  fourteen,  or 


twenty-one  years,  covenanted  with  his  lessor  to 
pay  idl  rates  and  assessments  taxed,  rated, 
charged,  assessed,  or  imposed  upon  the  demised 
premises,  or  upon  or  payable  by  the  oocupier  or 
tenant  in  respect  thereof  : — Held,  that  ^e  pro- 
portion of  the  expense  of  paving  the  new  street 
assessed  upon  the  demised  house  under  25  &  20 
Vict.  c.  102,  s.  96,  was  not  a  rate  payable  by  the 
tenant  under  this  covenant.  Allum  v.  IHohinsan^ 
52  L.  J.,  Q.  B.  190 ;  9Q.B.D.632;  47L.T.493^ 
30  W.  B.  930 ;  47  J.  P.  102— C.  A. 

A  local  act  gave  a  corporation  power  to  call  on 
the  owner  (i.e.  the  person  receiving  the  rack 
rent)  of  any  houses  to  pave  the  street  opposite  to 
his  houses,  and  in  default  to  do  it  tiiems^ves,  and 
recover  the  expenses  from  such  owner  by  action, 
and  also,  as  an  additional  remedy,  by  obliging  all 
his  tenants  to  pay  to  the  extent  of  their  unpaid 
rent,  whether  tne  expenses  were  incurred  hdtare 
their  own  particular  houses  or  not.  A.  let  a 
house  to  D,,  who  covenanted  to  pay  and  dis- 
charge "  all  taxes,  rates,  assessments  and  imposi- 
tions payable  in  respect  of  the  demised  premises.** 
The  corporation,  on  default  by  the  landlord, 
paved  the  street  before  the  tenant's  house ;  the 
landlord  paid  the  money  expended  by  them  in 
his  default,  and  sought  to  reooyer  it  from  Uie 
tenant  on  his  oovenant : — ^Held,  that  be  was  not 
liable.  Tidswdl  v.  Whittoorth,  36  L.  J.,  C.  P.  103 ; 
L.  B.  2  C.  P.  326  ;  15  L.  T.  574  ;  15  W.  B.  427. 

By  an  agreement  of  lease  the  tenant  agreed 
to  pay  "  all  rates,  taxes,  and  assessments  payaUe 
in  respect  of  the  premises  during  the  term  "  : — 
Held,  that  a  sum  assessed  upon  the  owners  as 
their  proportion  of  the  expense  of  paving  the 
street  upon  which  the  premises  abutted,  was  not 
a  rate,  tax,  or  assessment  within  the  meaning  of 
the  covenant,  but  a  charge  imposed  upon  the  owner 
for  the  permanent  improvement  of  his  property. 
Wilkinson  v.  Oollyer,  53  L.  J.,  Q.  B.  278 ;  IS 
Q.  B.  D.  1 ;  61  L.  T.  299 ;  32  W.  B.  614 ;  48 
J.  P.  791. 

To  pay  Outgoings.] — The  plaintiff,  the  owner 
of  certain  premises,  demised  them  to  the  defen- 
dants for  a  term  of  years  at  a  yearly  rent  **  clear 
of  all  present  and  future  rates,  taxes,  and  deduc- 
tions, and  a  covenant  was  contained  in  the  lease 
that  the  defendants,  "  their  successors  or  assigns, 
should  and  would  during  the  term  wdl  and  truly 
pay,  or  cause  to  be  paid,  the  yearly  rent  therein- 
oefore  reserved,  ana  also  should  and  would  bear 
and  pay  all  the  rates,  taxes  and  outgoings  then 
payable  or  thereafter  to  become  payable,  whether 
by  landlord  or  tenant,  in  respect  d  the  said  pre- 
mises." The  corporation,  within  whose  limits 
the  premises  were  situated,  incurred  under  the 
special  act  certain  expenses  in  paving  the  street 
adjoining  the  premises,  which  expenses  they 
were  empowered  to  charge  upon  the  owners  of 
buildings  and  lands  in  the  street.  The  plaintiff 
on  demand  paid  the  expenses  incurred  by  the 
corporation,  and  brought  the  present  action  to 
recover  them  from  the  defendants  under  the 
covenants  in  the  lease : — Held,  that  the  omission 
of  the  word  ** outgoings"  in  the  reddendum 
clause  did  not  qualify  the  covenant  so  as  to 
take  it  out  of  the  decision  in  Crosse  v.  Bato, 
(post,  coL  1175);  and  that  the  plaintiff  was 
therefore  entitled  to  recover.  Qardner  v.  Fumess 
By,,  47  J.  P.  232. 

The  lessee  of  a  house  in  a  new  street  within 
the  metropolitan  district  covenanted  with  his 
lessor  to  pay  during  the  term  "  all  existing  and 
future  taxes,  rates,  assessments,  land  tax,  tithe  or 
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tithe  rent-charge,  and  outgoings  of  every  descrip- 
tion for  the  time  being  payable  either  by  the 
landlord  or  tenant  in  respect  of  the  said  premises  " : 
— ^Held,  that  the  owner's  proportion  of  the  cost 
of  paving  the  street  mider  25  &  26  Vict.  c.  102, 
R.  96,  was  an  '* outgoing"  payable  by  the  lessee 
under  this  covenant.  tAldridge  v.  Fernet  17 
Q.  B.  D.  212  ;  55  L.  J.,  Q.  B:  687  ;  84  W.  B.  578. 

By  an  agreement  for  a  lease  of  a  house  for 
three  years  at  a  rent  of  751.  per  annum  the  tenant 
agreed  ^*  to  pay  all  sewers  rate,  tithe  rent-charge, 
land  tax  (if  any),  and  all  existing  and  future 
taxes,  rates,  assessments  and  outgoings  of  every 
description,  payable  by  landlord  or  tenant  in 
respect  of  tne  premises  during  the  tenancy 
(except  the  landlord's  property  tax)."  The  local 
board  made  a  claim  upon  the  landlord  and  tenant 
for  6Sl.  15#.  llc^.,  the  share  of  the  expenses  of 
paving  the  road  abutting  on  the  house,  which  had 
Deen  apportioned  to  it : — Held,  that  the  words  of 
the  agreement  were  large  enough  to  cover  this 
payment ;  and  that  their  meaning  could  not  be 
regarded  as  altered  because  the  agreement  was 
only  for  a  term  of  three  years  : — that  the  tenant, 
therefore,  must  pay  the  amount  claimed  by  the 
board.    Jiatchelar  v.  Bigger,  60  L.  T.  416. 

A  lessee  covenanted  that  he  would,  during  the 
continuance  of  the  term,  pay  and  discharge  *'  all 
taxes,  rates,  duties  and  assessments  whatsoever 
which  during  the  continuance  of  the  demise 
should  be  taxed,  assessed  or  imposed  on  the 
tenant  or  landlord  of  the  premises  demised  in 
respect  thereot*'  The  vestry  of  the  parish, 
having,  under  the  provisions  of  the  metropolis 
management  acts,  paved  the  street  upon  wnich 
the  demised  premises  abutted,  assessed  the  sum 
payable  by  tne  owner  as  his  proportion  of  the 
estimated  expenses  at  492.  2$,  6a.,  gave  the  occu- 
pier a  notice  under  s.  96  of  the  act  of  1862, 
requiring  him  to  pay  it,  and  upon  his  failure  to 
do  so,  took  proceedings  against  the  owner  before 
a  magistrate,  and  compelled  him  to  pay  : — ^Held, 
that  this  was  a  duty  or  an  assessment,  assessed 
or  imposed  upon  the  owner  in  re^iect  of  the 
premises,  within  the  covenant.  Thompton  v. 
LapvDoHh,  87  L.  J.,  C.  P.  74  ;  L.  B.  3  C.  t.  149  ; 
17  L.  T.  507  ;  16  W.  B.  312. 

e.  Water  Bata. 

In  a  lease  of  a  shop  and  basement  and  of  three 
rooms  on  the  third  floor  of  the  same  house,  the 
lessor  covenanted  to  pay  "all  rates  and  taxes 
chargeable  in  respect  of  the  demised  premises." 
Water  was  separately  supplied  by  a  water  com- 
pany to  the  shop  and  basement,  and  paid  for  by 
the  tenant.  In  an  action  to  recover  from  the 
lessor  the  amount  so  paid : — Held,  that  such 
charge  was  a  '^rate"  within  the  meaning  of 
the  covenant.  Direct  Spanish  Telegraph  &,  v. 
Shepherd,  53  L.  J.,  Q.  B.  420 ;  13  Q.  B.  D.  202  ; 
51  L.  T.  124  ;  32  W.  B.  717  ;  48  J.  P.  550. 

By  a  covenant  contained  in  a  lease  of  a  ware- 
house in  the  city  of  London  the  lessor  covenanted 
with  the  lessees  to  pay  all  rates,  taxes,  and 
impositions  whatsoever,  whether  parliamentary, 
parochial,  or  imposed  by  the  corporation  of  the 
city  of  London  or  otherwise,  howsoever,  which 
then  were  or  thereafter  might  be  rated,  charged, 
or  assessed  on  the  said  premises,  or  any  part 
thereof,  or  on  the  said  yearly  rent,  or  on  the 
landlord,  o^oier,  or  tenants  of  the  said  premises 
in  respect  thereof.  Water  having  been  suppUetl 
to  the  demised  premises  for  domestic  purposes 
by  the  New  Biver  Company  under  the  provi- 


sions of  the  Waterworks  CUuses  Act,  1847,  the 
lessees  paid  the  water-rates  due  in  respect  of 
such  supply,  and  sought  to  recover  the  same 
from  the  lessor: — ^Held,  that  such  water-rates 
were  not  rates  or  impositions  imposed  on  or  in 
respect  of  the  premises  within  the  meaning  of 
the  covenant,  and  therefore  the  lessees  were  not 
entitled  to  recover  the  same  from  the  lessor. 
Direct  Spanish  Telegraph  Co.  v.  Shepherd  (13 
Q.  B.  D.  202)  discussed.  Badeoch  v.  Hwnt,  58 
L.  J.,  Q.  B.  134 ;  22  Q.  B.  D.  145  ;  60  L.  T.  314  ; 
37  W.  B.  205  ;  53  J.  P.  340— C.  A. 

In  a  lease  of  premises  within  the  district 
supplied  with  water  by  the  New  Biver  Company 
the  lessor  covenanted  to  pay  "all  rates,  taxes, 

id 


icnts,  water-rate,  and  other  outgoings, 
except  the  gas  and  electric  light,  now  or  here- 
after to  be  imposed  or  assessed  upon  the  said 
premises,  or  on  the  lessor  or  lessees  in  respect 
thereof"  : — Held,  that  the  water-rate  payable 
under  the  covenant  was  the  rate  payable  for 
the  supply  of  water  to  the  premises  lor  domestic 
purposes  under  s.  35  of  the  company's  private 
act  of  1852,  which  was  oilculated  at  a  per- 
centage upon  the  annual  value  of  the  house ; 
and  not  the  rate  payable  by  agreement  between 
the  tenant  and  the  company  for  water  supplied 
for  trade  purposes  under  s.  40  of  the  act.  ¥loyd 
V.  Lyons,  66  L.  J.,  Ch.  350  ;  [1897]  1  Ch.  633  ;  76 
L.  T.  251  ;  45  W.  B.  436— (5.  A. 

f.  I>raixiag«  Ezpenaas. 

The  defendant  was  tenant  to  the  plaintiffis  of 
certain  hereditaments  under  a  lease,  by  which 
he  WAS  bound  to  "  bear,  pay,  and  dischs^^ge  .  .  . 
all  other  taxes,  rates,  auties,  and  assessments 
whatsoever,  whether  parliamentary,  parochial^ 
or  otherwise."  The  drainage  having  become 
defective,  the  sanitary  authority  of  the  borough 
within  which  the  hereditaments  were  situated 
caused  a  notice  to  be  served  upon  the  plaintifEs 
requiring  them,  as  owners,  to  abate  the  nuisance, 
and  the  notice  not  having  been  complied  with, 
obtained  an  order  bom  a  justice  to  the  like 
effect.  The  plaintiffs  having  executed  the 
works  neoessaiT^  to  enable  them  to  obey  the 
order,  sought  to  recover  the  cost  of  them  from 
the  defendant  under  the  foregoing  covenant : — 
Held,  that  the  action  was  maintainable.  Bndd 
V.  MarshaU,  50  L.  J.,  Q.  B.  24 ;  5  C.  P.  D.  481 ; 
42  L.  T.  793  ;  29  W.  B.  148 ;  44  J.  P.  584— 
C.A. 

Under  a  demise  of  premises  for  twenty-one 
years,  the  lessee  covenanted  to  pay  the  rent 
reserved  "without  any  deduction  or  abatement 
except  land  tax  and  landlord's  property  tax," 
and  further  "to  pay  and  discharge  all  manner 
of  taxes,  rates,  charges,  assessments  and  imposi- 
tions whatever  (except  as  aforesaid)  then  or  at 
any  time  or  times  during  the  term  to  be  charged, 
assessed,  or  imposed  on  the  premises  demised,  or 
in  respect  thereof,  or  of  the  rent  as  aforesaid,  by 
authority  of  parliament  or  otherwise  howsoever.'* 
During  the  term  the  lessor  received  from  the 
sanitary  authority  a  notice,  pursuant  to  the 
Public  Health  Act,  1875  (38  &  39  Vict  c.  55), 
s.  94,  to  abate  a  nuisance  injurious  to  healthy 
arising  from  the  bad  condition  of  the  drains 
upon  the  premises,  and  in  order  to  prevent  pro- 
ceedings against  him,  executed  the  required 
works: — Held,  that,  the  payment  having  been 
made  by  the  lessor,  not  for  a  "rate,  charge^ 
assessment,  or  imposition  assessed  or  imposed  on 
the  demised  premiseB  or  in  respect  thereof,"  but 
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in  perfonnance  of  a  duty  impoeed  upon  him  by 
the  net  of  parliament,  he  was  not  entitled  to  call 
upon  the  lessee  under  his  covenant  to  repay  the 
amount.  Bawlins  t.  Biggt^  47  L.  J.,  C.  r.  487 ; 
3  C.  P.  D.  368 ;  27  W.  E.  138. 

In  a  lease  of  a  house  and  premises,  the  lessee 
coTenanted  with  the  lessor  to  **bear,  pay  and 
discharge  the  sewers  rate,  tithes,  rent-charge  in 
lieu  of  tithes,  and  all  other  taxes,  rates,  assess- 
ments and  outgoings  whatsoever  which  at  any 
time  or  times  during  the  demise  should  be  taxed, 
rated,  chai^ged  assessed,  or  imposed  upon  the 
demised  premises,  or  any  part  hereof,  or  upon 
the  landlord  or  tenant  in  respect  thereof,  or  on 
the  rent  thereby  reserved  (except  the  land- 
loid's  property  tax)  *' : — Held,  thieit  the  lessee 
could  not  recover  from  the  lessor  the  expenses  of 
making  a  drain,  which,  under  29  &  30  Vict,  c  90, 
8.  10,  the  lessor,  as  owner,  might  have  been 
required  by  the  sewer  authority  to  make,  but 
which  the  lessee  had  made  under  an  arrange- 
ment with  the  lessor,  by  which  the  expense  was 
to  be  borne  by  the  party  liable.  Orotse  v.  Baw^ 
43  L.  J.,  Ex.  144 ;  L.  B.  9  Ex.  209 ;  23  W.  B.  6. 

The  drainage  board  for  a  district  incurred 
expenses  in  making  surveys  and  plans  for 
certain  proposed  works.  The  estimates  for  the 
proposed  works  amounted  to  more  than  1,000Z. 
The  proprietors  of  one  half  of  the  land  dissented 
from  the  execution  of  these  works,  which  were 
never  carried  out.  The  board  made  a  general 
rate  on  the  occupiers  of  land  in  the  district,  in 
order  to  pay  for  the  expenses  of  the  surveys  and 
plans: — Hdd,  that  the  occupiers,  and  not  the 
owners,  were  chargeable,  under  the  24  &  25  Vict, 
c.  133,  ss.  31,  38,  with  these  expenses ;  and  that 
the  rate  was  properly  made  on  the  present  value 
of  the  land.  OriffUhs  v.  Longdon  and  Eldersfield 
Drainage  Board.  41  L.  J.,  Q.  B.  25 ;  L.  B.  6 
Q.  B.  738 ;  25  L.  T.  126 ;  19  W.  B.  1162. 

A.,  who  was  tenant  of  premises  under  a  lease, 
in  which  he  covenanted  to  pay  "all  such  parlia- 
mentaiy,  parochial,  and  county  district  and 
occasional  levies,  rates,  assessments,  taxes,  chai^ges, 
impositions,  contributions,  burthens,  duties  and 
services  whatsoever  as  during  the  term  should  be 
taxed,  assessed,  or  imposed  upon  or  in  respect  of 
the  premises,"  underlet  the  premises  to  B.,  who 
covenanted  in  the  underlease  to  perform  the 
covenants  on  the  lessee's  part  in  the  lease  to  A. 
A  district  board  of  works,  acting  under  the 
Metropolis  Management  Act,  18  &  19  Vict.  c.  120, 
compelled  B.,  as  occupier  of  the  promises,  to  pay 
the  expense  of  executing  drainage  works  from 
the  promises,  which  the  l^rd  was  authorised  by 
the  act  to  obtain  the  payment  of  from  the 
occupier,  the  act  allowing  such  occupier  to 
deduct  the  same  out  of  the  rent  due  from  him 
to  the  owner,  provided  it  did  not  affect  anv  con- 
tract between  landlord  and  tenant : — Held,  that 
this  was  an  expense  included  in  the  terms  of  the 
covenant  in  the  original  lease,  and  against 
which  the  occupier,  B.,  undertook  to  b^r  A. 
harmless,  and  that  thereforo  B.  was  not  entitled 
to  deduct  the  same  from  Ids  rent.  Stoeet  v. 
Seager,  2  C.  B.  (N.B.)  119;  3  Jur.  (N.S.)  688; 
5  W.  B.  660. 

A  lessee  covenanted  to  pay  the  tithe  or  rent- 
charges  in  lieu  of  tithes  and  tax  (if  any),  sewers 
rates,  main  drainage  rates,  and  all  other  taxes, 
rates  and  assessments,  and  impositions  and  out- 
goings whatsoever  then,  or  thereafter  to  be 
chained  or  imposed  on  or  in  respect  of  the  said 
premises  or  any  part  thereof : — ^Held,  that  the 
was  not  liable  to  pay  the  amount  charged 


by  the  urban  authority  for  sewering,  levelling, 
and  paving  the  road  on  which  the  demised  pre- 
mises abutted,  under  s.  160  of  the  Public  Health 
Act,  1875.    BPiU  v.  JBdward,  1  Gab.  &  E.  481. 

If  a  ipaity  agrees  to  take  a  lease  at  a  net  rent| 
he  cannot  object  that  the  lease  contains  a  cove- 
nant for  him  to  pay  the  sewers  rate.  Bennett  v« 
Womack,  3  Oar.  &  P.  96 ;  7  B.  &  C.  627 ;  1  M.  It 
By.  644 ;  6  L.  J.  (0.8.)  K.  B.  176 ;  31  B.  B.  270. 

ff.  Other  Impoeitioma. 

Xxpenf  et  of  Works  under  Xetropolii  Xuuge- 
ment  Aot.] — ^The  owner  of  a  theatre,  in  pursuance 
of  a  notice  given  by  the  metropolitan  board  of 
works,  under  the  provisions  of  s.  11  of  the 
Metropolis  Management  and  Building  Acts 
Amendment  Act  of  1878,  incurred  certain 
expenses  in  executing  works  required  by  the 
notice  to  be  done  by  iSm.  In  an  action  against 
his  lessee  to  recover  the  expenses  under  a  ooTe- 
nant  contained  in  the  lease,  by  which  the  lessee 
covenanted  to  pay,  bear  and  discbarge  every 
other  rate,  tax,  charge,  assessment,  burden, 
duty  and  imposition  whatsoever,  parliamentary, 
parochial  or  otherwise,  to  which  the  lessor  then 
was,  or  should,  or  might  thereafter  be  liable  : — 
Held,  that  the  lessor  was  entitled  to  recover. 
BoherUon  amd  Thorns^  In  re,  47  J.  P.  566. 

Abatement  of  Fnissaee.] — ^A  tenant  who  cove- 
nants to  pay,  bear,  and  discharge  all  assessments, 
charges,  or  impositions  whatever,  parliamentary, 
parochial,  or  otherwise,  which  at  any  time  during 
the  continuance  of  the  demise  may  be  charged, 
asseraed,  or  imposed  on  the  lessor,  for  or  in  respect 
of  the  premises,  is  liable  to  recoup  his  landlord 
any  expenses  incurred  by  him  in  complying  with 
an  order  made  under  the  Public  Health  (London) 
Act,  1891,  to  abate  a  nuisance  on  the  demised 
premises,  inasmuch  as  such  expenses  are  a  charge 
on  the  lessor  in  respect  of  the  promises.  SiKith 
V.  Bobimon,  62  L.  J.,  Q.  B.  609  ;  [1893]  2  Q.  B. 
53 ;  6  B.  469 ;  69  L.  T.  434 ;  41  W.  B.  688 ; 
58  J.  P.  73. 

A  lessee  who  covenants  with  the  lessor  to  pay 
^*  taxes,  rates,  duties,  assessments,  and  impositions 
.  .  .  which  now  are  or  shall  be  .  .  .  assessed 
or  imposed  on  or  in  respect  of  the  .  •  .  premises, 
or  of  the  rent  hereby  reserved,"  is  liable  as 
between  himself  and  the  landlord  to  pay  the 
costs  incurred  by  the  latter  in  abating  a  nuisance 
arising  from  drains  in  compliance  with  a  notioe 
served  upon  him  by  the  sanitary  authority  under 
the  Public  Health  (London)  Act,  1891.  Payne 
V.  Burridge  (13  L.  J.,  Ex.  119  ;  12  M.  &  W.  727) 
followed.  Brett  v.  Bogers,  66  L.  J.,  Q.  B.  287  ; 
[1897]  1  Q.  B.  626  ;  76  L.  T.  26  ;  46  W.  B.  334. 

«  Parliamentary  Tax  ''—What  is.] — ^An  assess- 
ment levied  under  an  act,  enabling  the  owners 
of  Ifmd  to  raise  money  for  repairing  a  bridge,  to 
the  repair  of  which  they  were  liable  ratione 
tenurse,  is  not  a  parliamentary  tax  charged  upon 
the  demised  premises  within  the  meaning  of  a 
covenant  in  the  lease  to  pay  rent,  "fr^  and 
clear  of  and  from  any  land  tax,  and  all  other 
taxes  and  deductions  whatsoever,  either  parlia- 
mentary or  parochial,  then  already  taxed,  charged, 
or  imposed,  or  thereafter  to  be  taxed,  charged,  or 
imposed  upon  the  premises  or  any  part  thereof, 
or  upon  G.,  his  heirs,  executors,  administrators, 
or  assigns,  in  respect  thereof,  the  landlord's 
property  tax  or  duty  only  excepted."  BaJurr  v. 
Greenkill,  2  G.  dc  D.  435  ;  2  Q.  B.  148  ;  II  L.  J, 
Q.  B.  161 ;  6  Jur.  710. 
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A  sewers  rate,  not  being  imposed  directly  bv 
act  of  parliament,  is  not  "  aparliamentary  tax." 
Fdlmer  y.  Ik^rUh,  U  M.  &  W.  428 ;  14  L.  J^  Ex. 
266. 

UablUtj  of  Aiiigiior  of  Leaso— Ambassador, 
Tmmniiltlis  ol] — ^A  lease  of  a  dwelling-house 
contained  a  covenant  by  the  lessee  to  pay  the 
sewers  rate,  and  all  other  rates,  taxes,  ana  assess- 
ments, and  impositions  of  what  nature  or  kind 
soeyer,  and  whether  parliamentary,  parochial,  or 
otherwise,  which  then  were,  or  at  any  time 
thereafter  daring  the  time  should  be  assessed, 
charged,  or  imposed  upon  the  demised  premises, 
or  on  the  landlord  in  respect  thereof.  By  a  load 
act  relating  to  parochial  rates  in  the  parish  in 
which  the  demised  premises  were  situated,  it  was 

Eroyided  that  every  rate  or  assessment  made, 
kid,  or  assessed  by  virtue  of  the  act  in  respect 
of  any  land,  ground,  house,  &c.,  which  any 
ambassador,  envoy,  resident,  agent,  or  other  public 
minister  of  any  foreign  prince  or  state,  or  the 
servant  of  any  such  ambassador,  envoy,  resident, 
agent,  or  public  minister,  or  any  other  person 
not  liable  by  law  to  pay  such  rate  or  assessment 
then  did  or  thereafter  should  inhabit,  should  be 
paid  by  and  be  recoverable  from  the  landlord, 
owner,  lessor,  or  proprietor  of  such  land,  ground, 
house,  kc.  The  lessee  of  the  demised  premises 
assigned  the  same  to  an  attach^  of  a  foreign 
embassy,  who  occupied  them  as  his  residence. 
The  assignee  having  claimed  exemption  from 
liability  to  pay  a  parochial  rate  made  in  respect 
of  the  premises  under  the  local  act,  the  parish 
authorities  enforced  payment  of  the  same  against 
the  lessor.  In  an  action  brought  against  the 
lessee  by  the  lessor  to  recover  the  amount  so  paid 
by  him  : — Held,  that  payment  of  the  rate  was 
not  enforceable  against  an  attach^  of  a  foreign 
embassy ;  that  the  rate  was  therefore  under  the 
local  act  recoverable  from  the  lessor ;  and  that 
the  lessee  was  under  the  covenant  bound  to 
repay  to  the  lessor  the  amount  of  the  rate  so 
paid  by  him.  Parkimon  v.  Potter,  55  L.  J.,  Q.  B. 
153 ;  16  Q.  B.  D.  152 ;  53  L.  T.  818 ;  34  W.  B. 
215  ;  50  J.  P.  470. 

Lease  of  XinM.] — A  lease  of  an  iron  mine  made 
before  the  passing  of  the  Bating  Act,  1874  (37  & 
38  Vict.  c.  54),  contained  a  covenant  by  the 
lessee  to  "  pay  or  cause  to  be  paid  all  manner  of 
taxes,  rates,  assessments,  charges  and  impositions 
>Krhatsoever,  parliamentary  or  parochiaJ,  which 
now  are  or  which  shall  at  any  time  or  times 
hereafter  during  the  continuance  of  this  demise 
be  taxed,  rated,  charged,  assessed,  or  imposed 
upon  the  said  demised  mines  and  premises,  the 
Ifmdlord's  property  tax  only  excepted  "  : — Held, 
that  the  lessee  had  not  "specifically  contracted" 
to  pay  the  whole  of  the  poor  rate  on  the  mine,  in 
the  event  of  the  abolition  of  its  exemption  from 
the  poor  rate,  within  37  &  38  Vict  c.  54,  s.  8. 
Chaloner  v.  Bolckow,  47  L.  J.,  Q.  B.  562  ;  3  App. 
Cas.  933  ;  39  L.  T.  134  ;  26  W.  B.  541. 

The  exception  in  s.  8  of  37  &  38  Vict.  c.  54,  to 
the  right  of  a  tenant  of  a  mine  to  deduct  one 
half  of  the  rate  newly  imposed  by  that  act,  and 
paid  by  him,  from  the  rent  payable  to  his  lessor, 
namely,  **  unless  he  has  specifically  contracted  to 
pay  such  rate  in  Uie  event  of  the  abolition  of  the 
exemption,"  does  not  take  efEect  in  favour  of  the 
lessor  unless  the  lease  has  in  terms  anticipated 
the  imposition  of  this  new  liability,  and  thrown 
it  upon  the  tenant ;  and  a  covenant  to  pay  the 
rent,  "free  of  and  from  all  rates,  taxes,  tithe 


rent-charges,  expenses  and  deductions  whatsoever, 
parliamentary,  parochial,  or  of  any  other  nature,** 
will  not  deprive  the  tenant  of  his  right  to  make 
the  deduction  given  by  the  above  section.  Devofi- 
shire  (fiuhe)  v.  Barrow  Hamatite  &eel  Co,,  46 
L.  J.,  Q.  B.  435  ;  2  Q.  B.  D.  286  ;  36  L.  T.  355  : 
26  W.  B.  469— C.  A. 

h.  I>ediiotlnff  from  Bant. 

An  agreement  that,  if  the  tenant  will  continue 
to  pay  his  rent  in  full  without  any  deduction  in 
respect  of  landlord's  property  tax  paid  by  him, 
the  landlord  will  repay  to  the  tenant  all  sums 
which  he  has  paid  or  shall  pay  for  the  landlord's 
property  tax,  is  not  invalid  as  being  contrarr  to 
the  provisions  of  6  &  6  Vict.  c.  35.  LaiM  v. 
Brewster,  48  L.  J.,  Q.  B.  277,  421 ;  4  Q.  B.  D. 
220,  607  ;  40  L.  T.  537  ;  27  W.  B.  478—0.  A. 

L.,  being  possessed,  in  1811,  of  premises  for 
terms  expiring  at  Midsummer,  1854,  granted  an 
annuity  to  T.  and  another  to  E.  for  three  lives, 
and  to  secure  such  annuities  demised  the  premises 
to  T.  and  B.,  separately,  for  forty-three  years,  if 
the  lives  should  last  so  long.  In  1827  the  residue 
of  the  terms  granted  to  L.  became  vested  in  the 
plaintiff,  subject  to  the  annuities  and  underleases 
to  T.  and  E.  In  1825,  L.  having  died,  his  execu- 
tors  let  T.  and  E.  into  possession,  and  they  cove- 
nanted by  deed  to  pay  off  certain  arrears  of 
ground-rent  and  other  charges,  and  made  the 
same  chargeable  on  the  premises.  The  plaintiff, 
in  1830,  became  tenant  to  T.  and  E.  of  the 
premises  at  a  rent  payable  to  t^em  in  moieties. 
T.  was  the  survivor  of  the  cestuis  que  vie :  he 
died  in  1851,  and  the  defendants  were  his 
executors.  From  his  death  till  Midsummer,  1854, 
W.  £.,  as  agent  for  B.  and  the  defendants, 
demanded  and  received  the  rents  and  paid  over 
one  moiety  to  E.,and  the  other  to  the  dSendants, 
deducting  payments  in  respect  of  ground-rent, 
rates,  taxes,  insurance,  repairs,  and  commission. 
The  plaintiff  did  not  know  of  T.'s  death :— Held, 
that  ne  was  entitled  to  recover  back  the  amount 
of  rent  after  T.*s  death  :  that  the  plaintiff  must 
be  taken  to  have  had  notice  of  the  d€«d  of  1825, 
and  to  be  bound  by  it :  that  the  sums  mentioned 
in  it  must  be  taken  to  have  been  paid ;  but  that 
the  plaintiff  must  be  taken  to  have  sanctioned 
the  continued  payment  of  the  ground-rent,  rates, 
and  taxes,  and  that  a  set-off  to  that  amount  must 
be  allowed.  Barber  v.  Brown,  1  0.  B.  (y.s.) 
121 ;  26  L.  J.,  C.P.  41  ;  3  Jur.  (HA)  18  ;  5  W.  B. 
79. 

By  a  local  act  for  draining  Unds  in  the  county 
of  Lincoln,  it  was  declared,  that  "  the  taxes  to  be 
charged  and  assessed  by  virtue  of  the  same 
should  be  paid  by  the  tenants  of  the  land,  Jbc., 
charged  with  the  same  respectively,  who  might 
deduct  and  retain  the  same  out  of  the  rents 
payable  to  their  respective  landlords."  Where, 
therefore,  a  tenant  had  quitted  lands  liable  to  a 
drainage  tax  under  that  act,  and,  after  he  had 
quitted,  the  collector  levied  the  tax  in  arrear 
upon  property  which  he  had  left  in  possession  of 
the  succeeding  tenant : — Held,  that  the  tenants 
to  be  changed  with  the  tax  were  those  in  whose 
time  the  tax  accrued  due,  and  not  the  tenants 
for  the  time  being,  and,  consequently,  that  the 
succeeding  tenant  might  maintain  an  action 
against  the  landlord  for  money  paid  to  his  use. 
Dawson  v.  LvnUm,  1  B.  &  B.  117  ;  5  B.  &  Aid. 
521. 

If  a  tenant  pays  taxes  which  he  alleges  ought 
to  have  been  paid  by  his  landlord,  and  af  te:  - 
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wards  p9,yB  rent  for  two  years  sabseqnently, 
without  making  any  deduction,  he  cannot  recover 
the  amount  against  the  landlord.  Saunderwn  v. 
Sanson,  3  Car.  &  P.  314. 

A  broker,  who,  when  receiving  rent  under  a 
distress,  deducts  a  sum  purporting  to  be  for  land 
tax,  is  not  to  be  considered  as  allowing  the  land 
tax,  so  as  to  affect  the  landlord's  right,  but  as 
merely,  from  not  knowing  how  to  act,  consenting 
to  receive  the  money  without  the  sum  deducted. 
lb. 

Where  a  tenant  has  voluntarily  paid  his  full 
rent,  without  deducting  a  landlord's  tax,  for 
upwards  of  a  year,  he  can  neither  recover  it  back, 
nor  plead  it  as  a  payment  in  replevin.  Andrew 
v.  Hancock,  1  Br.  &  B.  37 ;  3  Moore,  278 ;  21 

B.  B.  569.  And  see  FuUor  v.  AhhoU,  4  Taunt. 
106. 

By  an  agreement  marsh  lands  were  demised 
subject  to  a  condition  that  the  tenant  should  pay 
all  outgoings,  rates,  taxes,  scots,  &c.,  whetner 
parochial  or  parliamenta^,  which  were  and 
might  be  chargeable  on  the  lands.  An  assess- 
ment was  made  by  the  commissioners  of  sewers 
for  the  permanent  benefit  of  the  lands,  in  certain 

froportions,  upon  ihe  owners  and  occupiers, 
'or  four  years  the  tenant  paid,  in  the  first 
instance,  both  his  own  share  and  that  of  his  land- 
lords, and  upon  each  half-year's  settlement  of 
accounts,  for  rent  due,  with  the  landlords*  agent, 
who  was  ignorant  of  the  agreement ;  the  sum  so 
paid  was  allowed  towardB  the  rent,  and  the 
receipts  were  given  for  the  balance : — Held,  in 
an  action  brought  upon  the  agreement  to  recover 
the  sums  so  allowed  as  arrears  of  rent,  that  the 
facts  supported  a  plea  of  payment  of  the  rent. 
WaUer  v.  Andrew^  3  M.  &  W.  312 ;  7  L.  J., 
Ex.67. 

A  plea  in  bar  to  a  cognizance  for  a  distress  for 
lent,  stated  that  divers  sums  had  been  from  time 
to  time  duly  assessed  on  the  premises  for  land 
tax,  and  paid  by  the  plaintiff,  wherefore  he 
deducted  the  amount  of  the  tax,  which  the  defen- 
dant, as  landlord,  was  liable  to  bear  in  respect 
of  rent : — Held,  that  this  plea  was  bad ;  first,  in 
not  stating  the  specific  periods  for  which  the 
respective  sums  were  assessed  or  paid ;  and, 
secondly,  in  not  stating  that  the  payment  was 
made  after  the  rent  distrained  for  had  accrued, 
or  was  then  accruing  due.  Stuhh*  v.  Panom^ 
3  B.  &  Aid.  516. 

By  the  Metropolis  Management  Amendment 
Act,  1862,  s.  96,  the  owner  shall  allow  the  occu- 
pier to  deduct  out  of  the  rent  from  time  to  time 
becoming  due  in  respect  of  the  premises  the  sums 
of  money  which  the  occupier  pays  to  the  vestry 
or  district  board  for  works  done  by  them  under 
the  act : — Held,  that  to  entitle  the  occupier  to 
avail  himself  of  that  provision,  the  money  must 
have  been  actually  paid ;  and,  consequently, 
that  a  distress  for  rent,  which  became  due  after 
service  of  a  notice  from  the  vestry,  made  before 
^yment  to  the  vestry  clerk,  was  not  illegal. 
Myan  v.  Thompson,  37  L.  J.,  0.  P.  134  ;  L.  B.  3 

C.  P.  144  ;  17  L.  T.  606  ;  16  W.  B.  814. 

A  landlord's  receiver  allowed  the  tenant  to 
make  a  deduction  in  respect  of  a  payment  for 
land  tax  every  year  for  seventeen  years,  greater 
than  the  laniUord  was  liable  to  pay,  the  landlord 
having  the  means  of  knowing  all  the  facts: — Held, 
that  he  could  not  distrain  for  the  amount  erro- 
neously allowed,  though  the  receipt  given  every 
year  shewed  the  amount  paid  and  the  amount 
.deducts  Branttonv,  Robins,  4t  Bing.  11 ;  6 
U  J.  (0.8.)  C.  P.  13  ;  29  B.  B.  493. 


BoLt,  iaiDliidiiig  aU  Bates.] — ^Under  a  written 
agreement  for  the  letting  of  premises  at  the 
yearly  rent  of  90/.,  **  including  all  rates  and 
taxes "  : — Held,  that  the  tenant  was  entitled  to 
deduct  from  his  rent  the  whole  of  the  poor  rates 
paid  by  him.  Barerofi  v.  WeUand,  12  L.  B.,  Ir.  33. 


To  pay  Bant  without  Dednetlon— ExpanMs  of 
Bamodyiiig  Unsanitary  Gondition  of  Honoe.] — 

The  plaintiffs  were  tenants  of  a  house  in  Lambeth 
under  a  lease  from  the  defendant,  by  which  a 
rent  of  iOl.  was  reserved  "to  be  paid  without 
deduction,  except  landlord's  property  tax,  by 
eaual  quarterly  payments,  free  and  clear  from 
all  dedactions  for  main  drainage  and  sewer  rates, 
metropolitan  and  local  improvement  rates,  taxes, 
land  tax,  tithes,  tithe  renl^chaige,  and  commuta- 
tion in  lieu  of  tithes,"  and  the  lessees  covenanted 
to  pay  "  the  said  yearly  rent  of  40/.  at  the  times 
ana  in  manner  aforesaid,  free  and  clear  of  aU 
deduction  except  as  aforesaid,"  and  to  pay  and 
discharge  during  the  said  tenancy  lul  main 
drainage  and  sewers  rates,  &c  (following  the 
words  of  the  reservation).  In  May,  1890,  the 
Lambeth  Vestry  required  the  defendant  as  owner 
of  the  premises  to  construct  a  drain  into  the 
common  sewer  under  the  Metropolis  Lcxsii 
Management  Act  (18  &  19  Vict.  c.  120),  s.  73, 
and  the  defendant  not  complying,  did  the  work 
themselves,  and  recovered  the  costs  171.  17m^ 
from  the  plaintiffs  under  s.  96  of  the  amend- 
ing act  (26  &  26  Vict,  c  102).  The  plaintiils 
deducted  this  amount  from  their  next  half-year's 
rent,  and  upon  the  defendant  threatening  to  dis- 
train, brought  this  action  for  an  injunction  to 
restrain  him : — Held,  that  the  payment  in  ques- 
tion was  not  within  the  express  covenant  in  the 
lease,  and  the  covenant  to  pay  the  rent  without 
deduction  could  not  be  construed  as  a  contxact 
between  landlord  and  tenant  to  exclude  the 
tenant's  right  to  deduct  this  payment  from  his 
rent  under  s.  96  of  the  act  25  &  26  Vict,  c  102. 
Some  and  GtloM4a  Stores  v.  Todd,  63  L.  T.  829. 
Where  in  a  college  lease  rent  is  subject  to 
deduction  for  taxes,  and  tenant  neglects  to 
deduct,  no  account  will  be  decreed.  AtL'Chn,  ▼. 
BaUiol  College,  9  Mod.  410. 

Titho  Bsnt-ehargo.] — A  tenant  of  lands  who 
has  paid  the  tithe  rent-charge  is  only  entitled, 
under  s.  80  of  the  Tithe  Ck>mmutation  Act,  1836,  to 
deduct  the  amount  thereof  from  the  next  rent 
payable  to  his  landlord ;  and  therefore,  if  a 
tenant  does  not  deduct  it  from  the  next  rent 
payable,  he  cannot  deduct  it  from  any  subsequent 
rent.  Davoes  v.  Tlumas,  61  L.  J.,  Q.  B.  482 ; 
[1892]  1  a  B.  414  ;  66  L.T.  451  ;  40  W.  B.  306  ; 
56  J.  P.  32e— C.  A. 

7.  Belatino  to  HnsBAimBT. 

a.  The  Oovenant. 

i.  Express, 

To  XaiiTire.] — A  covenant  in  a  farming  lease 
provided  that  the  tenant  should,  during  the 
demise,  consume  and  convert  into  manure,  and 
spread  on  the  premises,  all  the  turnips  and  green 
crops  of  all  kinds  grown  thereon,  but  that  in  case 
he  uiould  take  or  sell  off  any  part  thereof,  which 
he  was  at  liberty  to  do,  then  that  he  should,  for 
every  ton  of  vetches,  or  of  any  green  crop  which 
should  be  taken  or  sold  off  from  the  premises, 
bring  back  and  spread  thereon  one  ton  of  good 
stable  manure,  within  three  months  after  t^e 
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fielling  or  taking  off  such  green  crops,  &c.  In  an 
■action  upon  this  covenant,  the  plaintiff  set  out 
the  first  part  only,  and  assigned  for  breach,  that 
the  defendant  carried  away  fourteen  acres  of 
turnips,  without  conrerting  the  same  into  manure 
and  spreading  the  same  on  the  premises : — Held, 
that  the  covenant  was  an  alternative  one,  and 
that  the  plaintiff  should  have  negatived  the 
bringing  iMck  within  the  time  limited  an  equi- 
valent in  manure.  Riohardt  v.  Blueh,  6  C.  B. 
437  ;  6  D.  &  L.  325  ;  12  Jur.  963. 

Where,  at  the  sale  of  the  stock  of  the  defen- 
<lant  the  tenant  of  a  farm,  W.,  the  tenant  of  an 
adjoining  farm,  bought  two  cows,  and,  bv  the 
defendant's  permission,  left  them  on  the  defen- 
•dant's  farm  for  some  weeks,  bringing  provender 
from  his  own  farm  to  feed  them  : — Held,  that 
the  manure  made  by  these  cows  was  manure 
made  on  the  &rm,  and  that  the  removal  of  it  by 
W.  was  a  breach  of  a  condition  of  a  bond  whereby 
the  defendant  stipulated  with  his  landlord  that 
he  would  **  put  and  spread  all  the  manure  and 
-compost  then  collectea  in  the  middenstead,  or  on 
any  other  part  of  the  farm  or  the  meadow  land, 
and  would  not  sell,  cart,  or  convey  away  dung, 
•compost,  or  manure  from  the  farm."  AndU  v. 
PaUtt,  6  M.  dc  W.  629  ;  9  L.  J.,  Ex.  288. 

When  latUiLed.] — A  covenant  by  the 

lessee  that  he  would  sufficiently  muck  and  manure 
the  land  demised  with  two  sufficient  sets  of  muck 
within  the  last  six  years  of  the  term,  the  last  set 
to  be  laid  on  the  premises  within  three  years  of 
the  expiration  of  the  term,  is  satisfied  by  the 
tenant's  laying  on  two  sets  of  muck  within  the 
three  last  years  of  the  term,  if  he  should  think 
proper  so  to  do.  Pownall  v.  Moaru^  6  B.  &  Aid.  416. 

Sighti  between  Otttgoing  and  Ineoming 


Tenanti.] — A  tenant  was  bound  either  to  con- 
sume the  hay  on  the  demised  premises,  or  for 
«very  load  of  hay  removed  to  bring  two  loads  of 
manure.  On  quitting  possession  of  the  premises 
he  sold  part  oil  a  rick  of  hay  then  left  standing 
to  a  purchaser,  without  mentioning  his  liability 
to  bring  manure.  The  incoming  tenant  refused  to 
allow  the  purchaser  to  take  away  the  hay  until  the 
manure  was  brought.  After  an  interval  of  a  month, 
•during  which  time  the  hay  had  been  considerably 
damaged,  the  latter  consented  that  it  should  be 
removed ;  the  purchaser,  however,  Uien  refused 
to  accept  or  pay  for  the  same : — Held,  that 
althougn  the  bringing  on  the  manure  was  not  a 
•condition  precedent  to  the  carrying  off  the  hay, 
as  between  the  landlord  and  tenant ;  still,  that, 
-after  the  tenant  had  quitted  the  possession  of  the 
premises,  the  succeeding  tenant  nad  a  right  to 
refuse  to  permit  the  hay  to  be  removed  till  after 
the  manure  was  brought  on ;  and  that  as  the 
Tender  had  not  enabled  the  purchaser  to  remove 
the  hay  in  the  first  instance,  he  was  not  entitled 
to  recover  the  price.  Smith  v.  Chanee^  2  B.  & 
Aid.  753 ;  21  R.  B.  485.  See  aUo  eoies^  ante, 
<:ols.  1093,  1094. 

Custom  ezeluded.] — ^A  tenant  held  under 

the  terms  of  an  expired  lease,  by  which  it  was 
stipulated  that  the  tenant  on  quitting  the  farm 
should  not  sell  or  take  away  any  of  the  manure 
in  the  fold,  but  should  leave  it  to  be  expended 
on  the  land  by  the  landlord  or  his  suooaeding 
tenant ;  the  lease  contained  no  stipulation  as  to 
the  tenant  being  entitled  to  payment  for  such 
manure.  By  the  custom  of  the  country  the 
tenant  would  bave  been  bound  not  to  sell  or  take 
away  the  manure  in  the  fold,  but  to  leave  it  to 


be  expended  on  the  land  by  the  landlord  or  his 
succeeding  tenant,  and  would  have  been  entitl^ 
to  be  paid  for  the  same  : — Held,  that  as  an  express 
stipulation  had  been  made  on  the  subject,  the 
custom  was  excluded,  and  that  the  tenant  was 
not  entitled  to  be  paid  for  the  manure.  BoherU 
V.  Barker,!  C.  &  M.808  ;  3  Tyr.945  ;  3  L.  J.,  Bx. 
268. 

Inereasod  Bentl^On  a  covenant  in  a 

farming  lesBse  that  the  lessee  would  not  sell  or 
carry  away  from  the  demised  premises  any  hay, 
straw,  or  manure  which  should  be  grown  or  pro- 
duced thereon,  without  the  consent  of  the  lessor 
first  had  and  obtained,  under  the  increased  rent 
of  10^.  for  every  ton  so  sold  or  carried  away,  and 
so  in  proportion  for  any  greater  or  less  quantity, 
but  that  the  lessee  would  eat  and  consume  the 
hay  and  straw  by  his  cattle  ;  the  breach  alleged 
was,  that  the  lessee,  without  the  consent  of  the 
lessor,  did  sell  a  large  quantity  of  hay  and  straw 

gown  and  produced  on  the  demised  premises  : — 
eld,  that  the  covenant  was  one  covenant  which 
gave  the  lessee  the  right  to  sell  the  hay  and  straw, 
on  payment  of  the  increased  rent,  and  that  there- 
fore the  breach  was  not  well  assigned.  Z^h  v. 
LiUieyS  H.  &  N.  166  ;  30  L.  J.,  Ex.  26;  9  W.  B. 
55.    See  alto  easee,  ante,  ooL  1003. 

To  Drain.] — ^An  agricultural  lease  contained  a 
covenant  on  the  part  of  the  lessor,  that  he  would 
"drain  with  proper  drain-tUes,  one  rod  apart, 
ten  acres  of  the  lands  not  in  rye-grass,  at  his  cost, 
except  the  carriage  of  the  drain-pipes,  which  is 
to  be  borne  and  paid  by  the  lessee,  and  will 
drain  the  remainder  of  the  lands  demised,  in 
manner  aforesaid,  upon  being  paid  a  further 
yearly  rent  of  W.  for  every  1001.  so  expended  "  : 
— Hdd,  that  the  words  "  in  manner  i^oresaid  " 
refeired  only  to  the  mode  of  performing  the 
work,  vix.  placing  the  drain-tiles  one  rod  apart, 
and  consequently  that  the  tenant  was  not  charge- 
able with  the  expense  of  carriage  of  the  drain* 
pipes  beyond  the  first  ten  acres.  Beer  v.  Santer, 
10  G.  B.  (N.S.)  435. 

To  reftore  Pastiire  Land — 0l0T«r.] — Whera 
clover  is  sown  with  com,  the  land  is  not  thereby 
restored  to  a  state  of  permanent  pasture,  but  is 
still  in  tillage.  Birek  v.  StephenMn.  8  Taunt. 
469  ;  12  B.  B.  679. 

As  to  Sowing  Grain  Crops.]] — A  covenant  in  a 
farming  lease  not  to  sow  with  more  than  two 
grain  crops  during  four  years,  applies  to  any 
four  years  of  the  term  however  taken,  and  not  to 
each  successive  four  years  from  the  commence- 
ment.   Fleming  v.  Snooh^  5  Beav.  250. 

In  an  action  for  entering  a  farm,  a  plea,  after 
setting  out  a  lease  from  A.  to  the  plaintifE,  which 
contained  oovenants  by  the  plaintiff  that  he 
would  not,  at  any  time  during  the  term,  sow, 
reap,  or  take  from  the  arable  lands,  or  any  part 
thereof,  more  than  two  crops  of  any  sort  of  com 
or  grain  successively,  but  would,  every  third 
year,  summer-fallow  or  lay  the  arable  lands 
down  with  rye-grass  and  clover-seeds,  or  would 
plant  with  potatoes,  or  sow  with  peas  or  beans, 
which  should  be  twice  well  hoed ;  stated  that, 
during  the  term,  the  plaintiff  sowed  and  took  off 
from  fifty  acres  of  the  arable  lands  more  than 
two  crops  of  com  successively ;  and  tbAt  he  did 
not,  nor  would,  every  third  year,  summer-fallow 
or  lay  the  arable  lands,  or  any  part  thereof, 
down  with  rye-grass,  &c.,  nor  did  nor  would 
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plant  with  potatoes,  nor  sow  with  peas,  which 
were  twice  well,  or  in  any  manner,  hoed,  &c. : — 
Held,  that  this  coTenant  was  twofold ;  that  the 
tenant  would  not  take  more  than  two  crops  of 
grain  in  snoceasion,  and  that  he  would  do  certain 
other  things ;  that  the  plea  correctlj  ayerred  a 
breach  of  the  first  branch  of  the  coTcnant,  but 
did  not  shew  a  breach  of  the  second,  inasmuch 
as  it  did  not  n^pative  the  sowing  with  beans. 
Hammond  y.  CoU$,  1  0.  B.  916  ;  8  D.  &  L.  164 ; 
14  L.  J.,  C.  P.  288. 

Four-course  8]rtt«m.] — Import  of  a  coTenant 
to  &rm  on  the  four-course  system.  Bankin  v. 
Lay,  2  De  G.  F.  A:  J.  16 ;  6  Jur.  (K.8.)  685 ;  1 
L.  T.  680  ;  8  W.  R.  591. 

To  CultiTftta.] — By  a  lease  empowering  the 
lessee  to  build,  he  coTenanted  to  cultiyate  the 
part  of  the  demised  land,  on  which  no  buildings 
should  be  erected,  in  a  husbandlike  manner,  and 
there  was  a  clause  of  forfeiture  for  breach  of 
covenant.  The  lessee  built  a  vitriol  factory  on 
the  land,  with  the  knowledge  of  the  lessor,  but 
being  obliged  to  discontinue  the  manufacture  by 
an  indictment,  he  pulled  down  the  manufoctoiy, 
and  paid  part  of  the  proceeds  of  the  building 
materials  to  the  lessor,  in  pursuance  of  an  agree- 
ment between  them  : — Hdd,  that  the  lessor  had 
not  in  equity  precluded  himself  from  entering 
for  the  non-cultivation  of  the  land  after  the 
manufactory  was  pulled  down,  and  an  injunction 
to  restrain  an  ejectment  was  dissolved.  SUl$  v. 
Rowland,  4  De  G.  M.  &  G.  480 ;  22  L.  J.,  Gh. 
964 ;  1  W.  B.  422. 

A  lease  of  a  plot  of  moorland  was  granted  to 
a  lessee,  who  covenanted  to  bring  it  into  cultiva- 
tion within  five  years  from  the  dato  of  the  lease, 
according  to  the  most  approved  method  of 
husbandry  pursued  in  the  neighbourhood  of  the 
premises,  and  to  keep  it  in  good  fanning  and 
nusbandlike  condition.  The  former  covenant 
was  not  performed  by  the  lessee,  and  thirty 
years  idEterwards  his  assignee  converted  the  land 
into  a  place  of  amusement,  and  constructed  a 
running  path  thereoo,  and  charged  for  admission 
thereto.  The  lessor  filed  a  bill  to  have  the  cove- 
nants of  the  lease  performed,  and  for  an  injunc- 
tion to  restrain  the  present  holder  of  the  lease 
from  using  the  land  as  a  place  of  public  amuse- 
ment:— Held,  that  the  land  not  having  been 
brought  into  cultivation  under  the  first  covenant 
there  could  have  been  no  breach  of  the  second  to 
keep  it  in  cultivation.  Mfugrwve  v.  JSomoTj  81 
L.  T.  632 ;  23  W.  B.  125. 

The  defendant  held  a  farm  under  a  twenty-one 
years'  lease  from  the  plaintiff,  which  contained  a 
covenant  by  the  lessee  to  cultivate  the  farm  in  a 
good,  proper,  and  husbandlike  manner,  according 
to  the  best  rules  of  husbandry  practised  in  the 
neighbourhood.  The  defendant  daimed  the  right 
to  erect  glass-houses  on  arable  land,  part  of  the 
demised  premises,  and  to  cultivate  tomatoes, 
mushrooms,  grapes,  and  the  like  for  the  London 
market,  a  mode  of  cultivation  which  was  being 
practised  on  other  farms  in  the  neighbourhood. 
The  plaintiff  sought  to  restrain  him  from  so 
doing : — Held,  that  this  mode  of  cultivation  was 
not  prohibited  by  the  express  provisions  of  the 
lease.  Held,  also,  that  whether  it  did  or  did  not 
amount  technically  to  waste,  it  was  **  melio- 
rating "  waste,  in  respect  of  which  an  injunction 
ought  not  to  be  granted,  and  the  action  was  dis- 
missed with  costs.  Meux  v.  Cbbley,  61  L.  J.,  Ch. 
449  ;  [1892]  2  Ch.  253  ;  66  L.  T.  86. 


A.,  holding  meadow  and  pasture  lands,  under 
a  lease  for  Uves  renewable  for  ever,  demised  a 
part  of  the  premises  to  B.  for  a  similar  term, 
with  a  covenant  to  keep  and  deliver  up  the 
premises  in  tenantable  order,  &c.,  and  with  a 
power  of  surrender  at  the  end  of  every  three 
years.  The  assignees  of  B.*s  interest,  being  aboiat 
to  convert  the  premises  into  a  public  cemetery, 
the  representatives  of  A.  obtained  an  injunction 
to  prevent  them.  Hunt  v.  Braume,  Sau.  &  So. 
179. 

Covenant  to  cultivate  on  the  four-course 
system,  according  to  the  custom  of  the  countiy  : 
— Held,  to  mean  only  80  far  as  was  universaUy 
obligatory  by  the  custom  of  the  country.  Newmm 
V.  Smyt^iiet,  1  F.  &  F.  477. 

Injunction  refused  against  a  verdict  in  eject- 
ment upon  a  breach  of  covenant  by  lessee  for 
years,  as  to  the  mode  of  cultivation,  if  admitting^ 
relief;  the  defendant  having  be^  prevented 
from  proving  other  breaches,  against  which  no 
relief  could  be  had,  as  by  assigning  without 
licence.  Lovat  v.  Bamlagh  CLord),  3  Yes.  &  B.  24. 

Distinction  as  to  injunction  between  landlord 
and  tenant  upon  an  actual  lease  and  a  mere- 
agreement.  In  the  latter  case,  no  relief,  if  tiie 
covenant  would  have  been  violated:  in  the 
former  some  ground  necessary,  either  by  the  con- 
duct of  the  lessor  or  under  the  statute  4  Geo.  2. 
c.  28.    lb, 

A  renewable  lease,  not  inconsistent  with  a 
covenant  to  let  and  manage  to  the  best  advan- 
tage ;  with  reference  to  the  subject,  a  trust 
for  creditors.  Xirkham  v.  Chadwieh,  13  Yes.  547. 

To  Manage  liks  former  Teaaats.]  —  Tenant^ 
under  an  agreement  to  manage  and  quit  the 
premises,  agreeably  to  the  manner  in  which  the 
same  had  been  managed  and  quitted  by  the 
former  tenants,  not  bound  by  tiie  terms  upon 
which  they  held,  without  notice.  No  inquiry  as 
to  the  custom  of  the  country,  where  there  is  a 
written  agreement.  Ziebenroed  v.  Vines,  1  Mer.  15. 

To  keep  Farm  properly  Stoeked — ^IqjiixietioiL] 

— ^An  injunction  will  not  be  granted  to  restrain 
a  threatened  breach  by  a  tenant  of  a  stipulation 
in  a  farming  agreement  requiring  him  to  keep  oa 
the  faim  a  proper  and  sufficient  stock  of  sheep, 
horses,  and  catUe.  Phipps  v.  Jaekson,  56  L.  J., 
Ch.  550  ;  85  W.  B.  378. 

Specific  performanoe  refused  of  covenants  in 
dean  and  chapter  leases  of  long  standing,  to 
leave  the  same  live  and  dead  stock  on  the  premises 
as  when  the  lease  was  granted  My  (JDean)  v. 
Stewart,  2  Atk.  44  ;  Bam.  170. 

Vot  to  plough  Pastore.] — ^Injunction  against 
ploughing  up  pasture  upon  covenant  to  manage 
in  a  huslMmorylike  manner.  Drury  v.  JfbZiiw,  6 
Yes.  328. 

Injunction  granted  on  affidavit  to  restrain 
tenant  from  ploughing  up  meadow  to  build  on, 
contrary  to  express  covenant.  l>e  WUton  (JJord) 
V.  Saaon,  6  Yes.  106. 

An  injunction  to  restrain  a  lessee  from 
ploughing  pasture  lands,  which  had  remained 
unploughed  during  the  continuance  of  the 
lease  for  thirty  years,  but  were  ploughed  within 
six  years,  prior  to  its  commencement,  refused. 
6foring  v.  Goring,  3  Swan.  661. 

Injunction  to  restrain  a  tenant  from  breaking 
up  land  contrary  to  his  covenant  refused,  where 
the  barties  had  ascertained  the  damages.  Forhej^ 
V.  QirTiey,  Wall.  Lyn.  38. 
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Where  the  plaintifEs  filed  a  bill  for  an  injunc- 
tion to  restrain  the  defendant,  their  tenant,  from 
breaking  up  ancient  meadow  and  pasture  land 
(waiving  penalties),  praying  compensation  for 
the  waste  already  done,  and  it  appeared  that 
when  the  defendant  proposed  to  take  the  lands, 
he  apprised  the  plainti^  that  he  wanted  them 
for  a  tillage  farm ;  and  it  also  appeared  that 
when  the  draft-lease  prepared  by  the  plaintifh* 
attorney  was  read  in  the  presence  of  plaintifEs 
and  defendant,  it  containea  a  clause  restraining 
tillage  within  certain  limits,  and  the  defendant 
having  refused  to  agree  thereto,  the  plaintiffs 
consented  that  it  should  be  struck  out,  and  the 
lease  accordingly  did  not  contain  an^  clause 
respecting  tillage ;  the  court  refused  injunction, 
but  plaintiffs  to  proceed  at  law  as  they  might  be 
advised.    Shew  v.  TFeir,  1  Ir.  Eq.  B.  213. 

Penalty   or    Liquidated  Bamaget.]  — 


Where  a  lease  contained  a  covenant  against 
turning  up  the  ground,  "  under  a  penalty  of  61. 
per  acre  " : — Held,  that  strictly  this  was  a 
penalty,  and  not  in  the  nature  of  liquidated 
damages:  and  the  court  might  interfere  by 
injunction  to  stay  waste.  Garden  v.  BuUer, 
Hay.  &  J.  112. 

In  a  lease  for  years  of  land,  lessee  covenants 
not  to  plough  pasture  land,  and,  if  he  does,  then 
to  pay  after  the  rate  of  20#.  per  annum  for  every 
acre  ploughed.  The  court  will  not  grant  an 
injunction  against  the  tenant's  ploughing,  for 
ttie  parties  themselves  have  agreed  as  to  the 
damage,  and  set  a  price  for  ploughing ;  nor  will 
court  relieve  the  lessee  against  the  penalty,  if  he 
ploughs.     Woodujard  v.  Oyles,  2  Yem.  119. 

The  whole  nomine  pcsnie  in  a  lease  to  a  tenant 
to  prevent  his  ploaghing  up  old  pasture  ground 
shall  be  paid,  and  not  at  the  rate  of  5Z.  per  cent, 
for  the  rent  reserved.  Aylet  v.  Doda^  2  Atk. 
239. 

Where  a  lease  contained  a  covenant  against 
ploughing  or  digging  up  any  part  of  the  demised 
premises,  and  in  case  the  lessee  should  do  so  that 
he  should  pay  the  sum  of  5Z.  for  every  cast  of 
clay  or  sand  which  he  should  so  dig  up,  and  also 
5/.  in  addition  to  the  rent  for  every  acre,  so  long 
as  any  part  thereof  should  continue  to  be  broken 
or  ploughed  up  : — Held,  that  the  sum  mentioned 
in  the  covenant  being  in  the  nature  of  a  penalty, 
and  not  of  liquidate  damages,  the  court  would 
interfere  to  restrain  by  injunction  the  lessee 
from  violating  the  covenant.  JBurne  v.  Madden^ 
LL  At  G.t.  Plunk.  493. 

But  where  it  appeared  that  the  lessee  had 
been  appointed  by  the  grand  jury  of  the  county 
of  Dublin,  as  overseer  of  certain  roads  in  the 
county,  nnder  the  26  Qeo.  3,  c  14,  and  had  made 
tenders  for  the  repair  of  certain  of  those  roads 
with  gravel  and  stones  to  be  taken  from  the 
demised  premises,  and  which  tenders  the  grand 
jury  had  accepted,  and  passed  presentments 
accordingly,  the  court  would  not  interfere  to 
restrain  the  lessee,  so  far  as  he  acted  under  the 
authority  of  the  act.    lb, 

Waste.]— As  to  when  breaking  up  land 

amounts  to  waste,  see  post,  N.  6,  h.  i.  (coL  1273). 

Hot  to  Mow  Keadow  Land.] — In  a  lease  of  a 
farm  a  covenant  not  to  mow  meadow  land  more 
than  once 'a  year  is  not  an  unusual  covenant,  so 
as  to  excuse  an  intended  assignee  from  accepting 
the  title.  Byde  v.  Warden^  47  L.  J.,  Ex.  121 ;  3 
Ex.  D.  72 ;  37  L.  T.  567 ;  26  W.  B.  201— C.  A. 

VOL.   Tin. 


Hot  to  remoTO  Haj,  Straw,  or  other  Dry 
Fodder.] — A  tenant  of  a  farm  was  under  a 
written  agreement  to  pay  an  additional  rent  of 
lOZ.  for  every  ton,  or  any  less  quantity,  of  **  hay, 
straw,  or  other  dry  fodder,"  of  the  growth  of  the 
premises,  which  shall  be  sold  off  or  taken  away, 
or  removed  therefrom.  At  the  trial  of  an  action 
against  him  to  recover  damages  for  a  breach  of 
this  covenant,  it  was  proved  that  he  had  sold 
and  removed  a  quantity,  something  less  than  a 
ton,  of  hay,  which  he  alleged  was  veiy  bad,  and 
utterly  unfit  to  be  eaten  by  cattle.  The  jury 
found  that  the  hay  so  sold  was  "  not  fit  food  for 
cattle,"  and  thereupon  the  verdict  was  entered 
for  the  landlord  with  leave  to  move  : — ^Held,  that 
the  verdict  was  rightly  entered.  What  the 
tenant  removed  was  hay,  and  came  within  the 
meaning  of  the  covenant,  although  it  was  hay  of 
very  inferior  quality,  and  unfit  for  food.  Fielden 
V.  Tattertall,  7  L.  T.  718. 

A  farming  agreement  contained  the  following 
clause  : — **  No  hay  or  straw  to  be  sold  off  the 
land  without  consent  of  the  landlord  or  his> 
agent,  except  the  value  of  the  straw  so  sold  off 
be  retumea  in  manure  on  the  land"  : — Held,, 
per  Pollock,  C.B.,  and  Parke,  B.,  that  if  the 
tenant  sold  the  hay  or  straw,  he  was  only  bound 
to  spend  upon  the  land  as  much  manure  as  the 
straw  would  have  produced ;  per  Alderson,  B., 
and  Piatt,  B.,  that  the  tenant  was  bound  to 
return  in  manure  the  price  or  market  value  of 
the  straw.  Lowndet  v.  Fowntaine,  11  Ex.  487  ; 
25  L.  J.,  Ex.  49  ;  4  W.  B.  152. 

A  farm  lease  contained  a  covenant  by  the 
lessee  that  "he  should  not  nor  would,  during 
the  last  year  of  the  term  thereby  granted,  sell  or 
remove  from  the  said  farm  and  lands  any  of  the 
hay,  straw  and  fodder  which  should  arise  and 
grow  on  the  said  farm  and  lands  : — Held,  that 
the  prohibition  was  not  restricted  to  hay,  straw 
and  fodder  which  arose  and  grew  on  the  &nn  in 
the  last  year  of  the  term,  but  extended  to  that 
which  had  arisen  and  grown  at  any  time  during 
the  term.  Oale  v.  Batee,  3  H.  At  0.  84 ;  33  L.  J., 
Ex.  235 ;  10  Jur.  (N.S.)  734  ;  10  L.  T.  804  ;  12 
W.  B.  715. 

The  provision  that  the  tenant  shall  at  no  time 
sell  or  give  away  the  hay  or  straw  is  incompatible 
with  a  right  in  the  tenant  to  eloign  those  articles 
during  the  last  year.  Boxburghe  v.  BoherUony 
2  Bligh,  156 ;  21  B.  B.  60. 

See  also  Leigh  v.  lAlliey  ante,  col.  1182. 


■  56  Geo.  8,  o.  50, 1. 11.]— The  56  Geo.  3,  c  50 


s.  11,  is  not  confined  to  sales  of  farming  stock  and 
crops  on  land,  let  to  farm  by  the  sheriff  under  an 
execution,  but  applies  to  an  ordinary  sale  by  the 
tenant  himself,  and  a  purchaser  from  the  tenant 
is  bound  by  the  term  of  the  lease  under  which 
the  tenant  holds.  WUlmot  v.  Base,  3  El.  &  Bl. 
563  ;  2  C.  L.  B,  677  ;  23  L.  J.,  Q,  B.  281 ;  18  Jur. 
518.    And  fee  next  ease, 

Sale  by  Trustee  in  Bankruptoy.]— A  lease 

of  a  farm  containing  a  covenant  by  thelessee  not 
to  sell,  without  permission  in  writing  of  the  land- 
lord, the  hay,  straw,  &c.,  grown  upon  the  farm.  A 
resolution  was  passed  under  the  Bankruptcy  Act, 
1869,  by  the  creditors  of  the  lessee  for  the  liquida- 
tion of  his  affairs  by  arrangement,  and  a  trustee 
was  appointed.  The  trustee  disclaimed  the  lease, 
but  claimed  to  be  entitled  to  the  hay,  straw,  &c., 
grown  on  the  farm  : — Held,  that  the  statute  56 
Geo.  3,  c.  50,  s.  1 1,  which  provided  that  the  assignee 
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of  a  bankrupt  should  not  take  any  hay,  &c.,  on  any 
farm  which  the  bankrupt  could  not  take,  applies 
to  a-trustee  in  liquidation  or  in  bankruptcy  under 
the  Bankruptcy  Act,  1869,  and  that,  notwith- 
standing the  disclaimer  of  the  lease  by  the 
trustee,  he  was  not  entitled  to  sell  the  hay,  jcc., 
grown  on  the  farm,  Lyhhe  t.  Hart^  64  L.  J., 
Ch.  860  ;  29  Ch.  D.  8  ;  52  L.  T.  684— C.  A. 

A  tenant  of  a  farm,  restrained  by  agreement 
from  selling  the  hay  and  straw  grown  on  the 
farm,  became  bankrupt.  The  trustee  in  bank- 
ruptcy removed  and  sold  a  quantity  of  the  hay, 
in  breach  of  the  agreement  and  then  disclaimed 
the  l%ase.  The  landlord  sued  the  trustee  for  the 
removal  of  the  hav  : — Held,  that  the  trustee  was 
personally  liable  for  his  wrongful  act  in  selling 
the  hay;  that  he  was  not  protected  by  s.  56, 
sub-B.  2,  of  the  Bankruptcy  Act,  1883.  Se1i4>' 
field  V.  Hinoki,  68  L.  J.,  Q.  B.  147 ;  60  L.  T. 
573  ;  37  W.  B.  157. 

IqjiuietioiL] — Distinction  between  ex- 


press covenant  and  implied  agreement  as  to  being 
enforced  by  injunction ;  granted  in  the  former 
instance,  not  in  the  latter,  against  tenant, 
removing  articles  contrary  to  the  custom  of  the 
country.  Ximpton  v.  JEee,  2  Yes.  &  B.  349  ;  13 
R.  E.  116.  * 

Hot  to  out  Turf.] — ^A  lessee  covenanted  not  to 
sublet  without  consenti "  in  writing,  or  that  he 
should  forfeit  and  pay  the  additionid  rent  of  50/. 
per  annum,"  and  also  not  to  cut  moi-e  turf 
than  should  be  sufficient  for  the  consumption  of 
himself,  his  executors,  administrators,  and  assigns, 
on  the  demised  premises,  without  the  consent  in 
writing,  "  or  that  he,  &c.j  should  forfeit  and  pay 
the  additional  rent  of  102.  for  every  acre  which 
should  be  cut  or  made  into  turf."  The  repre- 
sentative of  the  lessee  sublet  without  consent, 
and  the  additional  rent  of  50Z.  was  regularly  paid 
and  received  ever  since.  The  representatives  of 
the  lessor  having  lately  filed  a  bill  against  the 
representative  of  the  lessee  and  the  several  under- 
tenants for  an  account,  and  for  an  injunction  in 
the  nature  of  a  writ  of  estrepement,  now  moved 
that  the  defendants  might  oe  restrained  from 
selling  turf  ofE  the  demised  premises,  and  from 
burning  turf  for  manure,  and  from  cutting  the 
reclaimed  meadow  land  into  turf,  and  from 
cutting  more  turf  than  allowed  by  tli^e  original 
lease,  being  only  a  sufficiency  for  the  use  of  one 
family.  The  court  granted  an  injunction  until 
the  hearing  to  restrain  the  sdling  of  turf 
and  burning  for  manure,  and  also  cutting  the 
reclaimed  meadow  land;  but  on  the  motion 
refused  to  restrain  the  under-tenants  from  cutting 
turf  sufficient  for  their  own  consumption  on  the 
premises,  the  court  observing  that  there  would 
be  a  serious  question  on  the  hearing  of  the  cause. 
Mamoell  v.  Mitchell,  1  Ir.  Eq.  B.  359. 

As  to  Waste  bt  Cutting  Tubf,  9ee  poet, 
N.  5,  J.  i.  (cols.  1272,  1273). 

Bomoving  Dung.] — Court  will  not  interfere  to 
prevent  tenant  carrying  off  dung  from  farm, 
contrary  to  covenants  of  lease.  Johnaon  v.  Gold- 
noaine,  3  Anstr,  749.  But  see  Oeast  v.  Belfcut 
(Lord) J  id.  n.  and  Ontlow  v. ,  16  Ves.  173. 

A  tenant  may  assign  manure,  though  he  may 
thereby  subject  himwtlf  to  an  action.  Burbage 
V.  King,  2  Chit.  246.  And  see  Bayner  v.  Stone, 
infra. 

To  perform  Work  Ibr  Landlord.] — ^An  agree- 
ment for   an   agricultozal  lease   contained   a 


stipulation  that  the  tenant  should  perform  each 
year  for  the  landlord,  at  the  rate  of  one  day's 
team  work  with  two  horses  and  one  proper 
person  for  every  50Z.  of  rent  when  required 
(except  at  hay  and  com  harvest),  without  bein^ 
paid  for  the  same.  In  ejectment  for  a  forfeiture  : 
— Held,  that  the  work  thus  to  be  performed 
meant  any  work  for  which  teams  are  generallj 
used,  and  therefore  included  drawing  coals  to 
the  palace  of  the  landlord.  Marlhonmgh  (fivhe) 
V.  Onhom,  5  B.  &  S.  67  ;  33  L.  J.,  Q.  B.  148  ;  10 
L.  T.  28  ;  12  W.  B.  418. 

Held,  also,  that  the  tenant  was  not  bound  to 
supply  a  cart  or  other  vehicle  for  tiiat  purpose 
of  the  work.    Tb, 

Selling  Tlinti — EeiervatioB  of  Xiiiet  and 
Xineralt — Onitom  of  Ck>imtr7.] — ^By  an  agree- 
ment for  a  lease,  the  tenant  agreed  to  cultivate 
the  land  according  to  the  most  approved  system 
of  husbandry  and  to  use  it  for  agricultural  pur- 
poses only,  and  to  commit  no  waste.  The  lessor 
reserved  **  all  mines  and  minerals,  sand,  quarries 
of  stone,  brick-earth  and  gravel  pits."  The  farm 
was  in  a  district  where  &rge  numbers  of  ilints 
came  to  the  surface  in  the  ordinary  course  of 
ploughing,  and  it  was  neoessaiy  to  remove  them 
in  order  to  cultivate  the  land  effectually.  The 
tenant  removed  the  flints  which  came  to  the 
sur&ce  in  .the  ordinary  course  of  agricultural 
operations  and  sold  them,  and  there  was  evidence 
that  it  was  the  custom  of  the  country  for  tenants 
to  do  so,  when  not  prohibited  by  their  leases  : — 
Held,  that  such  a  custom  was  reasonable  and 
good.  Tucker  v.  Linger,  62  L.  J.,  Oh.  941 ;  8  App. 
Cas.  508  ;  49  L.  T.  373 ;  32  W.B.40 ;  48  J.P.4— 
H.  L.  (E.) 


Cuftom,  Proof  ol]— In  ascertaining  the 


nature  of  an  agricultural  custom,  regard  is  to  be 
had  not  so  much  to  what  the  witnesses  state  to 
be  their  opinion  as  to  the  extent  of  tiie  custom, 
as  to  what  they  prove  to  have  been  publicly  done 
throughout  the  district.    Ih, 

Sale  of  Stook  by  Landlord  under  Bistreu.] — 
The  56  C}eo.  3,  c.  60,  s.  11,  which  makes  a  pur- 
chaser of  £armer*s  stock  bound  by  the  tenant's 
covenant  to  consume  such  stock  on  the  premisesy 
does  not  enable  a  landlord  to  sell  his  tenant^s 
hay  which  he  has  distrained  for  rent,  otherwise 
than  for  the  best  price,  as  required  by  2  WilL  &  M. 
sess.  2,  c.  6. ;  and  therefore  he  cannot  sell  the 
same  under  a  condition  that  it  shall  be  consumed 
on  the  premises  if  by  reason  thereof  he  fails  to 
obtain  the  best  price,  although  the  tenant  is 
under  a  covenant  to  so  use  it  on  the  premises. 
Hatokine  v.  Walrend,  45  L.  J.,  C.  P.  772  ;  1 
C.  P.  D.  280  ;  35  L.  T.  210  ;  24  W.  B.  824. 

Jnrisdiotlon  of  Equity.] — Demurrer  to  a  bill 
by  a  landlord,  for  a  specific  performance  of 
covenants  contained  in  a  lease  which  had  expired, 
to  repair  hedges  and  mansion-house,  and  also  for 
an  account  of  loppings  and  dung,  cut  or  removed 
by  the  tenant,  allowed,  common  covenants  in 
husbandly  not  being  the  subject  of  equitable 
jurisdiction.    Bayner  v.  Stone,  2  Eden,  128. 

ii.  Imj^lied. 

To  Varm  in  Hnibaadliko  Xanner.] — ^The  mete 
relation  of  landlord  and  tenant  is  a  sufficient 
consideration  to  raise  an  implied  promise  on  the 
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part  of  the  teziant  to  xxiADAge  a  farm  in  a  hiuband- 
like  manner.  Pauley  y.  Walker,  5  Term  Rep. 
373  ;  2  K.  B.  619. 

But  a  declaration  which  stated  that,  in  con- 
sideration that  the  defendant  had  become  tenant 
to  the  plaintiff  of  a  tBxm,  the  defendant  under- 
took to  make  a  certain  quantity  of  fallow,  and 
ito  spend  60Z.  worth  of  manure  eyerj  year  thereon, 
and  to  keep  the  buildings  in  repair,  was  held 
bad  on  general  demurrer,  because  those  obliga- 
tions do  not  arise  out  of  the  bare  relation  of 
landlord  and  tenant.  Braumy.  Cnmp,  1  Marsh. 
567  ;  6  Taunt  800. 

The  court  will  not  investigate  the  proper  mode 
•of  cultivation  of  a  farm  ;  and  the  implied  term 
of  an  agricultural  contract,  namely,  to  cultivate 
in  a  proper  manner  according  to  the  custom  of 
the  country,  is  not  more  spedfic  than  a  general 
•covenant  to  keep  in  repair.  i>if»fi  v.  Bryan, 
Ir.  B.  7  Eq.  148. 

To  preMrre  Agriooltnral  Holding  ai  such— 
Waito.] — ^The  tenant  fiom  year  to  year  of  a  small 
parcel  of  land,  let  to  and  treated  and  cultivated 
by  him  as  an  ordinary  agricultural  holding,  and 
on  which,  at  the  time  of  the  letting,  there  was 
only  a  cottage,  erected  or  permitted  to  be  erected 
oertain  dweUing-houses,  the  outer  walls  of  which 
were  of  timber,  and  the  foundations  and  parti- 
tions of  brick,  in  which  he  permitted  to  reside 
the  families  of  certain  other  tenants  on  the  same 
•estate,  who  had  been  evicted  from  their  own 
holdings  for  nonpayment  of  rent.  The  court 
was  of  opinion,  on  the  evidence,  that  these  tenants 
were  members  of  an  illegal  conspiracy,  having 
for  its  object  the  carrying  out  of  what  was  known 
4is  the  "  Plan  of  Campaign,"*  and  that  these  houses 
were  erected  in  furtherance  of  the  objects  of  that 
oonspiracy,  and  that  they  were  kept  up  mainly 
for  the  purpose  of  deterring  persons  from  taking 
the  evicted  farms ;  that  thereby  the  landlord's 
^joining  property  was  materially  damaged,  and 
that  he  was  prevented  from  letting  the  evicted 
farms ;  that  the  holding  in  question  was  not 
suited  for  the  erection  of  build^gs,  and  that  such 
erection  made  a  material  change  in  the  nature 
of  the  demised  premises,  and  converted  them  to 
a  substantial  extent,  into  a  collection  of  dwelling- 
houses  : — Held,  that  from  such  a  letting  it  was 
to  be  implied  that  the  tenant  agreed  with  the 
landlord  that  he  would  preserve  the  premises  as 
an  agricultural  holding  during  the  demise,  that 
the  acts  of  the  tenant  were  both  a  breach  of  such 
Agreement  and  also  waste ;  and  the  court  being 
of  opinion  that  the  injury  to  the  landlord  was 
not  of  a  trivial  or  temporary  nature,  held  that 
•such  acts  should  be  restrained  by  injunction. 
Brooke  v.  Memagh,  23  L.  B.,  Ir.  86.  S.  P.,  Brooke 
V.  Kavanagk,  28  L.  B.,  Ir.  97 — C.  A. 

To  repair  Fences.] — ^A  plea  to  a  declaration 
against  a  tenant,  for  not  using  premises  in  a 
husbandlike  manner,  in  repairing  fences,  &c.,  on 
his  implied  promise  so  to  do;  that  the  fences 
became  out  of  repair  by  natural  decay,  and  that 
there  was  not  proper  wood  (without  specifying 
it),  which  the  defendant  had  a  right  to  cut  for 
repairing  the  fences  ;  and  that  the  plaintifE 
ought  to  have  set  out  proper  wood  for  the  purpose 
of  repairs,  which  he  neglected  to  do,  without 
Averring  any  request  to  the  plaintifE  so  to  do,  or 
A  custom  of  the  country  in  this  respect,  is  bad. 
Whitfield  V.  Wcedon,  2  Chit.  686. 

To  carry  away  Straw.]— A  tenant  may,  by  the 
^neral  rules  of  husbandry,  carry  away  straw  or 


hay  from  the  premises.  Oough  v.  Howard, 
Peake  Ad.  C.  197. 

To  romoTC  Soil.] — But  if  a  tenant  of  a  farm, 
during  his  tenancy,  removes  a  dung-heap,  and, 
at  the  time  of  his  so  doing,  digs  into  and  remove 
virgin  soil  that  is  benea^i  it,  the  landlord  may 
maintain  either  trespass  de  bonis  asportatis  or 
trover  for  the  removfd  of  the  virgin  sou.  Higgon 
V.  Mortimer,  6  Car.  k,  P.  616. 

Hot  to  remoTC  Crops.] — ^Injunction  granted  to 
restrain  a  tenant  from  year  to  year  under  notice 
to  quit,  as  in  the  case  of  a  lessee  for  a  longer 
term,  from  doing  damages,  and  from  removing 
the  crops,  manure,  &c.,  except  according  to  the 
custom  of  the  country.  Onslow  v. ,  16  Ves.  1 73. 

To  Farm  according  to  Ooitom  of  the  Country.] 

— ^In  an  action  against  a  tenant,  upon  promises 
that  he  would  occupy  a  farm  in  a  good  and 
husbandlike  manner,  according  to  the  custom  of 
the  country ;  an  allegation,  tlmt  he  had  treated 
the  estate  contrary  to  good  husbandry  and  the 
custom  of  the  country,  is  proved  by  shewing  that 
he  had  treated  it  contrary  to  the  prevalent  course 
of  good  husbandry  in  that  neighbourhood ;  as  by 
tilling  half  his  farm  at  once,  when  no  other 
farmer  tilled  more  than  a  third,  though  many 
tilled  only  a  fourth ;  and  it  is  not  sufficient  to 
shew  any  precise  definitive  custom  or  usage  in 
respect  to  the  quantity  tilled.  Legh  v.  Hewitt^ 
4  East,  154  ;  7  B.  B.  445. 

The  custom  of  the  country  applies  to  a  tenancy 
created  by  lease  in  writing,  though  the  witnesses 
who  prove  the  existence  of  the  custom  cannot 
undertake  to  say  whether  it  applies  where  the 
lease  is  in  writing.  WUkint  v.  Wood,  17  L.  J., 
Q.  B.  319  ;  12  Jur.  583. 

The  defendant's  testator  being  in  possession  of 
an  estate,  of  part  of  which  he  was  the  owner,  and 
another  part  of  which  consisted  of  Crown  lands 
leased  to  him  for  a  term  expiring  on  the  10th  of 
October,  1849,  contracted  with  the  plaintiff  for 
the  sale  to  him  of  the  former  part,  and,  by  agree- 
ment, demised  to  him  the  Crown  lands  for  one 
year  from  the  29th  of  September,  1848  ;  and  the 
plaintiff  agreed  that  he  would  abide  by,  perform 
and  keep  all  and  singular  the  covenants  and 
agreements  contained  in  the  Crown  lease ;  and 
the  testator  agreed  that,  in  case  he  should  be 
able  to  obtain  a  further  lease  from  the  Crown  for 
fourteen  years,  he  would  grant  to  the  plaintiff  a 
lease  for  thirteen  years,  subject  to  the  same  cove- 
nants. By  a  memorandum  subsequently  signed 
by  the  pUdntiff,  he  agreed  to  take  the  Crown 
lands,  **  subject  to  the  same  rents,  covenants  and 
obligations  in  all  resnects,"  as  were  contained 
and  provided  for  in  the  leases  by  which  the  testator 
held  or  should  hold  the  same.  The  plaintiff,  on 
taking  possession,  paid  to  the  outgoing  tenants, 
according  to  the  custom  of  the  country,  the 
amount  of  t^e  viduation,  for  fallows,  &c.,  as  well 
of  the  other  lands  as  of  the  Crown  lands.  By 
the  terms  of  the  Crown  lease,  the  custom  of  the 
country  in  that  respect  was  excluded.  At  the 
desire  of  the  plaintiff,  the  Crown  lease  was  not 
renewed : — Held,  first,  that  the  custom  of  the 
country  was  not  excluded  by  the  agr^ment 
between  the  parties.  FaveU  v.  Qatkovn,  7  Ex. 
273  ;  21  L.  J.,  Ex.  85. 

Held,  secondly,  that  where  such  a  custom 
exists,  there  is  an  implied  contract  on  the  part 
of  the  landlord,  that  if  there  is  no  incoming 
tenant,  he  will  pay  the  outgoing  tenant  accord- 
ing to  the  custom,    lb, 
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Cnitom — When  reafonable.] — A  tenant 

agreed  to  cultivate  land  according  to  the  roles  of 
good  hasbandry  and  the  custom  of  the  country. 
He  drained  (by  brick  and  tile  draining)  some 
parts  of  the  land  without  the  knowledge  of  his 
landlord.  Upon  an  action  in  a  county  court  for 
a  proportion  of  the  money  thus  expended,  it  was 
proved  for  the  plaintiff  to  be  the  usage,  that 
where  a  tenant  had  laid  out  money  in  tile  drain- 
ing the  landloixl  was  to  repay  him  five-sevenths 
of  the  expense,  whether  it  had  been  by  the  con- 
sent of  the  landlord  or  not ;  while,  on  the  part 
of  the  defendant,  witnesses  said  that  such  usage 
was  applicable  only  to  cases  where  the  landlord 
had  consented  to  the  outlay.  The  judge  there- 
upon directed  the  jury,  that  what  was  the  custom 
was  a  question  for  them  to  determine  on  the 
evidence : — Held,  that  such  custom  was  not 
unreasonable,  and  that  the  direction  of  the  judge 
was  right.  Mov-sely  v.  Ludlam,  21  L.  J.,  Q.  B. 
64  ;  15  Jur.  1107. 

When  excluded.] — In  an  action  by  a 

landlord  against  his  tenant,  the  declaration 
stated  that  the  plaintiff  was  poss^sed  of  a  farm, 
whereon  he  had  laid  manure,  and  thereupon,  in 
consideration  that  the  plaintiff  would  give  up 
possession  of  the  farm  to  the  defendant,  and 
would  permit  the  defendant  to  have  the  benefit 
of  the  manure,  the  defendant  promised  the 
plaintiff  to  pay  him  so  much  money  as  he 
deserved  to  have  according  to  the  custom  of  the 
country.  Breach,  nonpayment  of  the  value  of 
^e  manure.  At  the  trial  the  plaintiff  gave  in 
evidence  a  written  agreement,  which  stated  that 
the  land  had  been  manured  with  eight  loads  of 
manure  per  acre,  and  that  the  tenant  agreed  that 
the  land,  when  given  up  by  him,  should  be  left  in 
the  same  state,  or  allow  a  valuation  to  be  made : 
— Held,  that  the  written  agreement  excluded 
the  custom  of  the  country,  as  being  inconsistent 
with  it,  and  that  there  was  therefore  a  variance 
between  the  declaration  and  the  proof.  Clarke 
V.  Roystmie,  13  M.  &  W.  762  ;  14  L.  J.,  Ex.  143. 

No  inquiry  as  to  the  custom  of  the  country, 
where  there  is  a  written  agreement.  Liehenrood 
V.  Vines,  1  Mer.  16. 

Of  Hew  Landlord.] — ^Where  a  demise  is  deter- 
mined by  the  expiration  of  the  landlord's  estate, 
and  the  tenant  continues  to  hold  under  the 
remainderman,  paying  the  same  rent,  the  ques- 
tion whether  a  term  contained  in  the  former 
tenancy  is  adopted  into  a  new  contract  of  demise 
is  a  question  of  fact.  If  such  a  tenant  continues 
to  hold  under  the  remainderman,  and  nothing 
passes  between  them  except  the  payment  and 
receipt  of  rent,  the  new  landloril  is  not  bound  by 
a  stipulation  contained  in  the  former  tenancy, 
which  is  not  known  to  him  in  fact,  nor  is  accord- 
ing to  the  custom  of  the  country.  Oakley  v. 
M(mck,  4  H.  &  C.  261  ;  36  L.  J.,  Ex.  87  ;  L.  R. 
1  Ex.  159  ;  12  Jur.  (K.S.)  213 ;  14  L.  T.  20  ;  14 
W.  R.  406— Ex.  Ch. 

Outgoing  and  Inooming  Tenant.]  —  S.  was 
tenant  of  a  farm,  with  a  right  to  the  use  of  a  part 
of  the  premises  without  payment  until  the  2oth 
of  March  next  after  the  expiration  of  the  term, 
"  for  threshing  and  spending  the  last  year's  crop  "  ; 
and  by  the  custom  of  the  country  he  was  entitled, 
at  the  expiration  of  the  term,  to  be  paid  by  the 
landlord  or  the  incoming  tenant  for  tillages.    He 

Skve  up  the  farm  to  G.,  as  incoming  tenant,  at 
icha^mas,  1870,  and  before  so  doing  valuers 


were  mutually  appointed  to  value  the  tillages  a» 
between  them,  with  the  consent  of  the  landlord, 
and  the  valuers  duly  made  and  signed  their 
valuation.  After  G.  had  entered  into  possession, 
but  before  the  25th  of  March,  1871,  the  landlord 
gave  him  notice  that  rent  vras  due  from  S.,  and 
required  him  to  pay  the  amount  of  the  valuation,, 
which  was  less  than  the  rent  due,  to  him  the  land- 
lord, and  not  to  S. ;  and  this  G.  did  on  receiving 
an  indemnity  from  the  landlord,  but  without  S.'s 
consent.  S.  having  sued  G.  for  the  value  of  the- 
tillages,  was  nonsuited  : — Held,  that  the  nonsuit 
was  right,  for  that  the  contract  to  be  implied 
between  the  incoming  and  outgoing  tenant  wa» 
subject  to  the  right  of  the  landloid  to  be  paid 
the  arrears  of  rent  out  of  the  valuation.  Staff oi-tP 
V.  Gardner,  L.  R.  7  C.  P.  242  ;  25  L.  T.  876  ;  20 
W.  R.  299. 

S.,  on  quitting  the  farm  at  Michaelmas,  1870,. 
gave  up  to  G.,  and  he  exercised  it,  the  right 
which  S.  had  under  the  lease  of  converting  the 
straw  on  the  farm  (between  Michaelmas,  1870^ 
and  the  25th  of  March,  1871)  into  manure  with 
his  catde.  In  so  converting  it  the  cattle  ate  a 
portion  of  the  straw,  calculated  to  be  one-third 
of  the  bulk,  and  which  the  valuers  in  this  case 
valued  as  browse  at  33Z. : — H^d,  that  S.  was- 
entitled  to  recover  this  sum  from  G.  Ih,  See 
also  FaveU  v.  Gaahoin,  coL  1190,  and  ea*c» 
infra,  o. 


Tolnation  of  Tenont'i  Crops,  Ac] — An 


owner  in  fee  demised  a  farm  for  seven  years,  azitli 
agreed  at  the  expiration  of  the  term  to  pay  for 
the  tenant's  property  in  and  upon  the  fann  at  & 
valuation.  He  devised  the  land  to  trustees  for  a 
term  of  1000  years  upon  trust  to  raise  money  in 
aid  of  his  personal  estate  for  payment  of  debts, 
funeral  and  testamentary  expenses,  and  l^acies, 
and  subject  thereto  to  the  plaintiff  for  life,  vntb 
divers  remainders  over.  On  the  testator's  death 
the  plaintiff  took  possession.  On  the  expiration 
of  tne  term  a  new  tenant  could  not  be  found.. 
The  plaintiff  paid  the  outgoing  tenant  for  hia 
property  in  the  farm,  and  claimed  to  be  r^>aid 
the  amount  out  of  the  testator's  estate : — Heldf 
that  the  liability  to  pay  the  outgoing  tenant  wa» 
I  a  liability  attaching  to  the  land,  and  that  the 
landlord  for  the  time  being  was  the  person 
primarily  liable;  that  the  plaintiff,  being  in 
receipt  of  the  rents  and  profits,  was  the  huLdlord, 
and  not  the  trustees  of  the  term  ;  that  he  therc' 
fore  was  the  person  primarily  liable,  and  had  no* 
claim  to  be  repaid,  wholly  or  in  part,  either  out  of 
the  testator's  estate  or  by  the  persons  entitled  in 
remainder.  Manuel  v.  Norton,  52  L.  J.,  Ch.  357  ;. 
22  Ch.  D.  769  ;  48  L.  T.  664  ;  31 W.  R.  325—0.  A. 
Prim&  facie  the  landlord  is  the  person  liable  to> 
the  outgoing  tenant,  at  the  expiration  of  his- 
tenancy,  for  the  seeds,  tillages,  &c.,  properly 
bestowed  by  him  upon  a  farm.  Although,  there- 
fore, the  ordinary  practice  (to  avoid  circuity)  is^ 
for  the  incoming  tenant  to  pay  the  outgoing 
tenant  for  the  seeds,  tillages,  &c.,  upon  a  yalua- 
tion  made  between  them,  yet  a  custom  or  usage 
that  the  outgoing  tenant  shall  look  to  the  incom- 
ing tenant  for  payment  to  the  exclusion  of  the 
landlord's  liability  cannot  be  supported  in  law 
as  being  unreasonable,  uncertain,  and  prejudicial 
to  the  interests  both  of  landlords  and  tenants^ 
Bradbum  v.  Foley,  47  L.  J.,  C.  P.  331 ;  3  C.  P.  D*. 
129 ;  38  L.  T.  421  ;  26  W.  R.  423. 

Implied  from  Payment  of  Sent.]  —  Special 
covenants,  as  to  cultivation,  not  impUed  fronk 
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the  mere  act  of  holding  oyer,  as  they  may  be 
fiom  payment  of  rent  at  the  same  perioo,  as 
evidence  of  agreement  to  hold  not  only  on  same 
terms,  but  subject  to  same  covenants.  Ximptan 
w.  Bee,  2  Yes.  &  B.  349  ;  13  B.  B.  116. 


b.  When  Bxtlnffoiahed. 

A  stipulation  in  a  lease  that  the  tenant  shall 
keep  a  proportion  of  the  land  demised  for  grass, 
jmd  pay  so  much  per  acre  for  any  deficiency 
below  such  proportion,  is  extingaished  by  sever- 
anoe  of  the  reversion.  Womersley  v.  Dally,  26 
L.  J.,  Ex.,  219. 

0.  Tillaffeo. 

Vtnsrallj.] — Prim&  facie  the  landlord  is  bonnd 
to  pay  the  outgoing  tenant  for  tillages,  and  the 
mere  fact  of  the  incoming  tenant  entering  upon 
the  land  does  not  render  him  liable  to  do  so ; 
but  it  is  a  question  of  fact  whether  the  contract 
between  the  outgoing  tenant  and  the  landlord 
subsists,  or  a  new  contract  has  been  entered  into 
with  the  incoming  tenant.  Codd  v.  Broion,  15 
L.  T.  686. 

The  outgoing  tenant^s  remedy  for  tenant  right 
is  against  the  landlord,  and  not  against  the  in- 
coming tenant,  unless  by  virtue  of  an  agreement 
between  the  parties  to  that  effect.  The  outgoing 
tenant  is  entitled  to  recover  the  amount  of  the 
tenant  right  from  the  landlord  upon  a  quantum 
meruit ;  and  the  ascertainment  of  the  amount 
by  a  valuation  is  not  a  condition  precedent  to 
bis  right  to  sue  when  it  is  not  made  such  by 
the  terms  of  the  lease.  Sucksmith  v.  Wilson,  4 
F.  &  F.  1083. 

An  outgoing  tenant,  administratrix  of  a  late 
tenant,  having  (after  having  had  the  farm  for 
above  a  year)  assigned  to  an  incoming  tenant,  in 
-consideration  of  a  debt  due  to  him,  aU  her  goods 
and  effects,  and  all  stock,  com,  grain  on  the 
farm,  and  all  her  estate  and  interest  thereon  and 
therein: — Held,  that  this  comprised  tenant  right, 
or  tillages,  on  the  farm.  Gary  v.  Cary,  10  W.  B^ 
-669. 

Where  an  outgoing  tenant  does  the  necessary 
f)loughing  and  sows  the  land  in  the  ordinary  and 
proper  course  of  husbandry,  and  leaves  manure 
for  the  benefit  of  the  landlord,  which  is  accepted 
and  taken  by  him,  the  law,  without  an  allegation 
or  proof  of  a  custom  of  the  country,  will  imply 
an  assumpsit  on  the  part  of  the  landlord  to  pay 
the  tenant  the  value,  and  the  tenant  is  not  deprived 
of  that  right  by  having  held  over  after  the  expiry 
of  the  term.    Martin  v.  Cotdman,  4  L.  J.,  K.  B. 

In  an  action  by  an  outgoing  tenant  against  his 
landlord  for  not  paying  for  ploughing,  crops  and 
manure,  according  to  valuation,  pursuant  to  a 
•deed  entered  into  between  them,  it  being  made 
•conditions  precedent  that  the  tenant  should 
deliver  up  possession  of  the  farm-house  and 
stable  on  a  certain  day,  and  of  the  farm  on  a  later 
day,  and  should  cultivate  on  the  four-course 
system,  according  to  the  custom  of  the  country  : 
— Held,  first,  that  the  first  covenant  meant  only 
the  stable  of  the  farmhouse.  Kewson  v.  Sm ythii% 
1  F.  It  F.  477. 

Held,  secondly,  that  the  covenant  to  cultivate 
meant  only  so  far  as  was  universally  obligatory 
by  the  custom  of  the  coimtry.    lb. 

Held,  thirdly,  that  the  landlord  concurring  in 
the  valuation  after  the  tenant  had  given  up  pos- 
jflession  of  the  farm,  was  evidence  whence  the  ]ury 


might  infer  an  admission  of  a  substantial  perform- 
ance of  the  conditions  precedent.    Ih, 

See  also  ante,  cols.  1093, 1094.  And  eases  ante, 
cols.  1191, 1192. 

Omtom  M  to.] — ^A.  held  a  fiu*m  as  tenant  from 
year  to  year,  upon  a  written  agreement,  by  which 
it  was  stipulated,  that  he  should  cultivate  the 
farm  **in  the  same  way  or  manner,  or  as  near 
thereto  as  circumstances  would  admit  of,  as  Par- 
sons (the  outgoing  tenant)  had  used  and  culti- 
vated the  same  during  his  occupation  thereof, 
and  in  all  events,  according  to  the  rules  of  good 
husbandly  used  and  accustomed  in  the  neigh- 
bourhood." In  an  action  against  A.  alleging  for 
breach  the  cutting  and  carrying  away  of  ash 
poles,  such  user  not  being  as  near  to  the  way  and 
manner  in  which  Parsons  used  and  cultivated 
the  farm  as  circumstances  admitted,  and  being 
contrary  to  the  rules  of  good  husbandry  used  and 
accustomed  in  the  neighbourhood,  it  appeared 
that  the  poles  in  question  consisted  of  shoots 
growing  from  old  stools,  which  were  seasonable 
and  fit  for  cutting  about  eveiy  seventeen  or 
eighteen  years ;  that,  by  invariable  custom,  they 
belonged  to  the  landlord,  in  the  absence  of  a 
specif  agreement  to  the  contrary ;  that,  whilst 
Parsons  held  the  &rm,  these  poles  had  never  been 
in  a  fit  state  for  cutting ;  that  two  tenants  who 
had  preceded  Parsons  in  the  occupation  of  thu 
farm  had  cut  and  sold  them  as  crops  ;  and  that 

A.  had,  whilst  he  occupied,  paid  the  rates  for  the 
whole  farm,  including  the  wood  or  spinney  in 
which  the  poles  grew.  The  judge  having  omitted 
to  leave  to  the  jury  upon  what  terms  Parsons 
had  held  the  farm,  the  court  granted  a  new  trial. 
ETtfod  (^Viseounf)  v.  Kendall,  17  C.  B.  260;  4 
W.  B.  123. 

A  custom  for  the  tenant  of  a  farm  in  a  parti- 
cular district  to  provide  work  and  labour,  tillage, 
sowing,  and  all  materials  for  the  same,  in  his 
away-going  year,  and  for  the  landlord  to  make 
him  a  reasonable  compensation  for  the  same,  is 
valid  in  law,  notwithstanding  the  farm  is  held 
under  a  written  agreement,  provided  such  agree- 
ment does  not,  in  express  terms,  exclude  the  cus- 
tom.   Sefdor  v.  Armyta§e,  Holt,  N.  P.  197;  17 

B.  B.  627. 

A  usage  for  the  off-going  tenant  of  a  farm  in  a 
particular  district  to  bestow  his  work,  labour, 
and  expense  in  manuring,  tilling,  fallowing  and 
sowing,  according  to  the  course  of  husbandry, 
and  for  the  landlord  to  pay  him  a  reasonable 
compensation  in  respect  tnereof,  is  a  valid  and 
reasonable  usage.  Balby  v.  Hirst,  3  Moore,  636  ; 
1  Br.  &  B.  224  ;  21  B.  B.  527. 

PrimA  facie  the  landlord  is  the  person  liable  to 
the  outgoing  tenant,  at  the  expiration  of  his 
tenancy,  for  the  seeds,  tillages,  &c.,  properly 
bestowed  by  him  upon  a  farm.  Althougn,  there- 
fore, the  ordinary  practice  (to  avoid  circuity)  is, 
for  the  incoming  tenant  to  pay  the  outgoing 
tenant  for  the  ^eds,  tillages,  &c.,  upon  a  valua- 
tion made  between  them  ;  yet  a  custom  or  usage 
that  the  outgoing  tenant  shall  look  to  the  in- 
coming tenant  for  payment  to  the  exclusion  of 
the  landlord's  liability,  cannot  be  supported  in 
law  as  being  unreasonable,  uncertain,  and  pre- 
judicial to  Uie  interests  both  of  landlords  and 
tenants.  Bradhurn  v.  Foley,  47  L.  J.,  C.  P.  331  ; 
3  C.  P.  D.  129  ;  38  L.  T.  421 ;  26  W.  B.  423. 

A  landlord  and  tenant  entered  into  an 
agreement  for  renting  a  farm.  The  landlord 
covenanted  that  he  or  the  incoming  tenant 
should  pay  for  the  work  and  seeds  of  the  off- 
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growing  crop.  By  the  custom  of  the  conntrj 
the  incoming  tenant  was  bound  to  pay  for  such 
laboar  and  seeds.  The  landlord  did  not  pay  for 
them.  The  off-going  tenant  saed  the  incoming 
tenant  on  the  custom  for  compensation  : — Held, 
that  the  incoming  tenant  was  liable.  Louth  ▼. 
Enderby,  8  L.  J.  (o.  8.)  K.  B.  23  ;  26  B.  B.  642. 

The  custom  of  tenant-right  estate  in  the  county 
of  Westmoreland,  during  the  joint  lives  of  lord 
and  tenants,  established  on  appeal  to  House  of 
Lords.    Lowther  v.  Raw^  Fort^.  44. 


-When  ozelndsd.] — ^A  custom  of  a  country, 


by  which  the  tenant  of  a  farm,  cultivating  it 
according  to  the  course  of  good  husbandry,  is 
entitled,  on  quitting,  to  receive  from  the  landlord 
or  incoming  tenant  a  reasonable  allowance  for 
seeds  and  labour  bestowed  on  the  arable  land  in 
the  last  year  of  the  tenancy,  and  is  bound  to 
leave  the  manure  for  the  landlord,  if  he  will 
purchase  it — ^is  not  excluded  by  a  stipulation  in 
the  lease  under  which  he  holds  that  he  will 
consume  three-fourths  of  the  hay  and  straw  on 
the  farm,  and  spread  the  manure  arising  there- 
from, and  leave  such  of  it  as  shall  not  be  so 
spread  on  the  land  for  the  use  of  the  landlord,  on 
receiving  a  reasonable  price  for  it.  Huttony, 
Warren,!  M.&W.466;  2  Gale,  71;  ITyr.&G. 
646 ;  5  L.  J.,  Ex.  234. 

Outgoing  Tenant — ^Vneonsumed  Straw.] — ^A 
tenant  held  under  a  lease,  which  contained 
a  covenant  that  be  should  cultivate  the  farm 
according  to  the  custom  of  the  country,  and  should 
with  the  last  wheat  crop  lay  down  the  same  with 
20  lbs.  weight  of  good  clover  seed  per  acre,  and 
continue  the  same  so  laid  down  for  feeding,  not 
to  exceed  three  grounds  belonging  to  the  farm  ; 
and  should  during  all  the  term  consume  with 
stock  in  the  faim  all  the  hay,  straw  and  clover 
grown  thereon ;  which  manure  should  be  used  on 
the  farm ;  and  that  the  lessor  and  his  assignees 
would  allow  the  lessee  to  occupy  half  the  rooms 
in  the  house,  and  the  bam,  yards  and  granary 
until  Midsummer-day  after  the  expiration  of  the 
term,  if  necessary,  to  finish  the  cropping  of  the 
lessee  grown  on  the  premises  thereby  demised. 
Under  the  custom  olT  the  country,  the  tenant 
would  have  been  entitled  to  be  paid  for  the  straw 
and  manure  on  leaving : — Held,  the  covenant 
containing  no  provisions  as  to  straw  unconsumed 
on  quitting  was  not  inconsistent  with  the  custom 
of  the  country,  and  therefore  the  tenant  was 
entitled  to  be  paid  for  his  straw.  Mwncey  v. 
J)enm»,  1  H.  &  N.  216 ;  26  L.  J.,  Ex.  66. 

Tenant  Abandoning  Lease.] — ^A  tenant  of  a 
ixtm  from  year  to  year,  who  was  entitled  to 
certain  tenant-rights,  took  a  lease  of  the  farm  for 
seven  years,  under  which  he  became  entitled  to 
larger  tenant-rights  and  allowances.  In  the 
middle  of  the  term,  being  unable  to  pay  the  rent 
and  continue  the  tenancy,  he  left  the  farm,  and,  in 
effect,  abandoned  the  position  of  tenant,  and  did 
not  bring  an  ejectment  against  his  landlord  who 
was  in  possession  under  a  distress  for  rent,  and  who 
remained,  at  the  tenant's  request,  in  possession 
after  the  distress  was  satisfied.  No  new  agree- 
ment was  made  as  to  the  tenant-rights  and 
allowances : — Held  that,  in  the  absence  of  any 
new  agreement,  the  tenant's  rights  arose  only  at 
the  expiration  of  the  lease  and  on  a  substantial 
performance  by  the  tenant  of  the  covenants 
thereof,  and  that,  as  the  tenant  had  in  effect 
abandoned  the  tenancy,  he  was  not  entitled  to 


any  tenant-rights  under  the  lease  ;  and,  farther, 
that  any  tenant-right  he  might  have  had  pre- 
viously while  tenant  from  year  to  year  was 
extinguished  by  his  accepting  the  tenant-rights 
under  the  lease.  England  y.Shearhum,  52  Li.  T. 
22;   49  J.  P.  86. 

Where  a  farm  was  taken  for  fourteen  years,  and* 
the  tenant  was  to  pay  a  given  sum  for  tillages 
and  improvements  done  before  he  entered,  and  to* 
receive  the  value  of  the  tillages  and  improvements 
which  he  should  leave  on  l£e  &rm,  according^  to- 
a  valuation  to  be  made  at  his  quitting  ;  and  the 
tenant,  in  the  first  year  of  the  tenancy,  said  that 
he  would  leave  and  his  landlord  said  he  might ;. 
but  no  new  bargain  was  made  as  to  his  tillages 
and  improvements : — Held,  that  he  was  not 
entitled  to  the  value  of  the  tillages  and  improve- 
ments which  he  left  on  quitting.  Whittaker  v. 
Barker,  I  C.  &  M.  118  ;  3  Tyr.  135. 

CoTonant  by  Landlord  to  Pay  Ibr — ^What  ^ 
Condition  Preoedont.] — ^A  tenantcovenanted  with 
his  landlord  to  deliver  up  possession  of  a  farm 
and  land  on  a  day  named,  imd  that  in  the  mean- 
time he  would  cultivate  the  land  according  to- 
the  custom  of  the  country,  and  that  upon  the 
delivery  up  of  the  land  he  would  surrender  and, 
yield  up  a  certain  agreement  to  be  cancelled,  ancL 
all  his  unexpired  term  and  interest  in  the  fiarm,. 
and  would  afterwards,  on  request,  execute  any 
further  deed   for  e^ctually  surrendering    the- 
term  ;  and  the  landlord  covenanted  that  if  the* 
tenant  did  on  the  day  named  deliver  up  posses- 
sion, and  did  and  should  in  the  meantime  cul- 
tivate the  land  according  to  the  custom  of  the- 
country,  and  also  did  and  should  well  and  truly 
observe,  perform,  and  keep  all  and  singular  other 
the  covenants  and  agreements  thereinbefore  con- 
tained, and  on  his  part  to  be  peif  ormed,  he,  the- 
landlord,  would  upon  the  delivery  up  of  posses- 
sion of  the  land  on  the  day  specified,  so  culti- 
vated as  aforesaid,  and  on  such  performance  ot 
such  other  covenants  as  aforesaid,  pay  the  tenant 
for  the  manure,  tillages,  hay,  clover  and  all  other- 
things  then  upon  the  land  as  were  usually  paiA 
for  between  an  outgoing  and  incoming  tenant : 
— Held,  that  the  delivery  up  of  the  agreement 
was  not  a  condition  precedent  to  payment  for  the- 
manure,  &c.  Newion  v.  Smfthie*,  4  H.  &  N.  840  ;. 
28  L.  J.,  Ex.  97. 

d.  Away^goinff  Orops. 

To  whom  belonging — Cnstom  of  tho  Covntry.]! 

— ^When  the  tenancy  of  a  farm  expires,  the 
tenant  must  give  up  the  possession  of  the  whole- 
of  it  to  the  landlora — crops  and  everything  else,, 
unless  there  is  a  custom  of  the  country  for  the 
tenant  to  hold  over  any  part,  or  to  take  any  or 
the  crops ;  and  the  proof  of  the  custom  lies  on* 
the  tenant.    Oaldeeott  v.  Smythiet,  7  Car.  3c  P.  808. 

If  the  custom  of  the  country  is  for  an  outgoing: 
tenant,  for  what  is  called  his  odd  mark,  to  crop* 
one-third  of  the  arable  in  wheat,  and  to  reap  that 
wheat  after  the  tenancy  has  expired,  and  the- 
tenant  so  crops  more  than  the  proper  one-third,, 
the  landlord  will  be  entitled  to  have  all  that, 
which  was  last  sown,  and  which  is  above  one- 
third,  unless  it  is  shewn  that  the  tenant  has  a  liezk 
upon  it  for  the  sowing  and  the  seed.    lb. 

Where  by  the  custom  of  the  country  as  betweezk 
outgoing  and  incoming  farm  tenants,  the  former 
was  entitled  to  an  away-going  share  of  the  crop 
of  wheat  sown  by  him  in  the  last  year  of  his 
tenancy ;  and  he  cut  the  whole  of  snch  crop,  and 
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kept  the  fences  of  the  field  in  repair  until  the 
whole  crop  was  cut  and  carried  away : — Held, 
that  the  outgoing  tenant  had  the  possession  in 
law  of  the  fidd  until  the  crop  was  carried  away ; 
and  therefore  that  his  yendee  of  his  share  of  the 
crop  had  a  good  defence  to  an  action  by  the  new 
tenant  for  breaking  and  entering  the  close  in 
whicb  the  crop  grew  for  the  purpose  of  carrying 
away  his  share.  Or\ffitht  y.  PuVutoi^  13  M.  &  W. 
358  ;  14  L.  J.,  Ex.  83. 

if  a  lease  contains  no  stipulations  as  to  the 
mode  of  quitting,  the  off-going  tenant  is  entitled 
to  his  away-going  crop,  according  to  the  custom 
of  the  country,  eyen  though  the  terms  of  holding 
may  be  inconsistent  with  such  a  custom.  Holding 
y.  Pigotty  7  Bing.  465 ;  5  M.  &  P.  427  ;  9  L.  J. 
(OA)  0.  P.  125. 

A  tenant  held  a  farm  under  a  lease,  containing 
a  condition  that  the  wheat  land  should  be  sum- 
mer-fallowed and  well  manured  for  the  crop. 
By  the  custom  of  the  country,  a  tenant  who  had 
sown  his  land  with  wheat  after  a  crop  of  turnips 
at  the  wheat-seedness  next  before  the  expiration 
of  his  tenancy  was  entitled  to  cut  and  cairy  away 
one-half  of  the  wheat  so  sown: — ^Held,  that,  as  the 
condition  in  the  lease  was  confined  to  the  period 
of  holding  the  farm,  and  not  to  the  time  of  quit- 
ting, the  tenant  was  entitled  to  the  benefit  of  the 
custom,  giying  him  a  right  to  a  proportion  of 
the  wheat  sown  by  him,  after  turnips,  leaving 
the  landlord  to  his  remedy  for  breach  of  coyenant. 
lb. 

A  tenant,  whose  tenancy  is  determined  after 
Lady-day,  by  an  agreement  which  is  silent  as  to 
away -going  crops,  is  not  entitled  to  such  crops 
under  a  custom  which  gives  to  the  tenant  such 
crops  upon  a  regular  expiration  of  a  Lady-day 
tenancy.  Thorpe  y.  £yre,  3  N.  At  M.  214 ;  1 
A.  At  E.  926. 


Assignee  in  Bankraptej  of  Lessee.]- 


Coyenant  in  lease,  that  lessee  should  haye  the 
ofE-going  crop  from  two-thirds  of  arable  land,  &c., 
on  effluxion  of  lease,  or  sooner  determination  of 
term.  On  lessee's  bankruptcy,  assignees  on 
petition  under  49  Geo.  3  (see  6  Geo.  4,  c.  16, 
8. 75),  refusing  to  accept  lease  : — Held,  entitled  to 
off-going  crop,  paying  rent  up  to  time  when  pos- 
session of  premises  and  lease  should  be  delivered 
to  landlorcL  MawndreUf  Hb  parte,  2  Madd.  315 ; 
Buck,  83. 

What  eonstitutes  giving  up  Possession  of.] — 

The  plaintiff,  who  was  the  grandson  of  the 
deceased  tenant  of  a  farm,  remained  in  possession 
after  his  grandfather's  death.  A  bargain  was 
made  between  the  plaintiff  and  M.,  an  incoming 
tenant,  who  had  agreed  to  take  the  &rm  from 
the  landlord,  by  which  bargain  M.  was  to  give 
the  plaintiff  30l.  for  the  crops,  manure,  4cc.,  to  be 
secured  by  the  promissory  note  of  M.  and  a 
surety,  which  note  was  to  be  held  by  D.,  and  was 
to  be  by  D.  attested  and  handed  over  to  the 
plaintiff,  if  the  plaintiff  delivered  up  the  posses- 
sion of  the  lands  on  the  following  morning,  but 
he  was  to  remain  in  possession  of  the  house  for  a 
few  weeks  at  a  rent  of  Is.  a  week,  to  be  paid  to 
M.  The  note  was  accordingly  drawn  with  a 
clause  of  attestation,  and  was  signed  by  M.  and 
his  surety,  and  handed  to  D.  The  next  morning 
npon  M.  and  D.  requesting  the  plaintiff  to  give 
up  the  possession,  he  refused  to  give  up  the 

Slace ;  but  there  was  evidence  that,  on  that  day, 
[.*s  cattle  were  on   the  lands,  and  that  the 
plaintiff's  were  not.    The  plaintiff  kept  posses- 


sion of  the  house  for  three  weeks,  when  he  was 
turned  out  by  a  constable.  The  note  was  never 
attested,  and  it  was  not  proved  how  the  plaintiff 
got  it  into  his  possession : — Held,  in  an  action 
by  the  plaintiffs  against  the  makers  of  the  note, 
that  a  jury  was  warranted  in  saying  that  the 
bargain  had  been  complied  with  on  the  part  of 
the  plaintiff.  Ecant  y.  Morgan^  2  C.  &  J.  453  ; 
2  Tyr.  396. 

Meaning  of  the  Words  "Tnmip  or  Fallow 
Breaks."] — In  a  lease  of  a  farm  of  600  acres  a 
tenant  bound  himself  by  a  oovenant  never  to 
have  more  than  one-half  of  the  arable  land  in 
white  crop  during  the  same  season,  nor  to  take 
two  white  crops  off  the  same  field  without  a 
green  or  black  crop  intervening,  and  to  take  only 
one  black  crop,  i.e.  beans,  peas,  potatoes,  &c., 
between  grass  and  grass ;  and  at  the  end  of  the 
lease,  to  leave  the  turnip  or  fallow  breaks  once 
ploughed  for  the  incoming  tenant : — Held,  that 
the  words  "  turnip  or  fallow  breaks  "  meant  the 
land  which  woald,  in  the  natural  course  of  good 
husbandry,  be  ploughed  and  left  fiUlow  for  the 
purpose  of  being  pkinted  with  turnips,  and  that 
the  tenant  was  entitled  over  and  above  the  way- 
going cereal  crop  on  the  moiety  of  the  lands,  to 
have  an  away-going  black  crop  in  respect  of  100 
acres  more.  Sunter  y.  MUler,  4  Macq.  H.  L.  560  ; 
9  L.  T.  159— H.  L.  (Sc.) 

e.  Valuations. 

See  aUo  eases  ante,  col.  1093. 

When  one  of  the  Partios  reftisei  to  Bamo  a 
Talnsr.] — ^A  declaration  stated,  that  in  considera- 
tion that  the  plaintiff  had  become  tenant  to  the 
defendant  of  a  farm  upon  the  terms  that  if  the 
plaintiff  should  receive  from  the  defendant  notice 
to  quit,  and  should  have  made  expensiye  improve- 
ments upon  the  farm,  for  which  the  subsequent 
crops  should  not  have  compensated  the  plaintiff, 
the  farm  should  on  the  determination  of  the 
tenancy,  be  looked  over  by  two  persons,  one  to 
be  appointed  by  each  party,  and  that  the  persons 
appointed  should  determine  to  what  compensa- 
tion the  plaintiff  should  be  entitled  ;  and  that 
the  defendant  promised  the  plaintiff  that  if  the 
tenancy  should  be  determined,  and  the  plaintiff 
should  have  made  improvements  for  which  he 
should  not  have  been  compensated,  the  defendant 
would,  at  the  plaintiff's  request,  appoint  a  person 
for  such  purposes.  Averment  that  the  tenancy 
was  determined  by  the  defendant;  that  the 
plaintiff  had  made  improvements  for  which  he 
had  not  been  compensated ;  that  the  plaintiff, 
after  the  determination  of  the  tenancy,  appointed 
D.  to  determine  the  compensation,  and  D.  was 
ready  to  act,  of  which  the  defendant  had  notice, 
and  was  then  requested  by  the  plaintiff  to  appoint 
some  person  on  his  behalf: — Held,  that  the 
declaration  was  bad,  as  stating  a  promise  which 
did  not  legally  arise  from  an  executed  considera- 
tion, and  also  on  the  ground  that  there  was  no 
allegation  that  the  plaintiff  had  requested  the 
defendant  to  appoint  a  yaluer  before  the  com- 
mencement of  the  suit.  Lattimore  y.  Garrard^ 
1  Ex.  809. 

Hon  -  agreement  of  Talnori  —  Position  of 
Tenant.] — A  person  entered  upon  the  occupa- 
tion of  a  farm  imder  a  written  agreement,  by 
which  he  agreed  **to  pay  &l,  for  every  load  of 
fodder,  straw,  haulm,  dung,  or  turnips,  which 
should  be  sold  or  carried  off  the  premises,  and 
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the  same  sitm  for  eveiy  load  of  hay  or  wheat 
straw  sold  or  carried  off  the  premises,  for  which 
there  should  not  be  two  loaos  of  good  duDg  or 
other  manure  (at  the  option  of  the  landlord)  to 
be  spent  on  the  premises" ;  and  also  *^to  pur- 
chase aU  tke  hay,  sainfoin,  and  tares  now  in  the 
yard  ;  also  all  the  dung  and  manure  now  on  the 
premises ;  also  all  the  straw  from  the  crops  now 
stacked  or  about  to  be  stacked  in  the  yard, 
paying  a  fair  price  for  the  same,  to  be  ascer- 
tained by  valuers  on  both  sides."  And  the 
landlord  engaged,  on  the  tenant's  quitting  the 
farm,  to  purchase  all  hay,  sainfoin,  and  tares  in 
the  yard,  the  produce  of  the  farm ;  also  all 
straw  from  the  crops  of  the  previous  harvest 
that  might  be  on  the  premises,  paying  a  fair 
price  for  the  same,  to  be  ascertained  by  valuers 
on  both  sides  : — Held,  that  the  tenant,  not  being 
by  the  terms  of  the  agreement  entitled  to  be 
paid  for  the  manure  at  the  expiration  of  his 
tenancy,  was  only  entitled  to  be  paid  for  the 
straw  at  a  fodder  price,  viz.  one-half  the  market 

?rice.     Clarke  v.    Westrope^  18  C.  B.  766  ;  26 
..  J.,  0.  P.  287. 

Held,  also,  that  the  incoming  tenant  having 
consumed  the  straw,  and  the  valuers  named  by 
the  parties  not  having  agreed  upon  the  valuation, 
or  appointed  an  umpire,  the  tenant  was  entitled 
to  maintain  an  action  for  it,  as  upon  a  quantum 
meruit.    lb, 

Xiioonduot  of  Arbitraton.] — ^A  usage  for 
arbitrators  appointed  to  determine  as  between 
outgoing  and  incoming  tenants  of  a  farm,  the 
value  of  the  away-going  crop  and  the  deductions 
for  want  of  repuiirs  of  the  farm  buildings  and 
fences,  to  make  their  award,  on  inspection  of  the 
crops  and  premises,  without  notice  to  the  parties 
and  without  evidence,  may  be  good ;  but  no 
^^sage  can  justify  arbitrators  in  hearing  one 
party  and  his  witnesses  only  in  the  absence  of 
and  without  notice  to  the  other  party.  Otwald 
V.  Grey  (EarV),  24  L.  J.,  Q.  B.  69. 

How  far  the  Court  will  interfere  with.] — 
Upon  a  contract  for  the  sale  of  a  farm,  it  was, 
by  a  letter  signed  by  both  parties,  referred  to  a 
valuer  to  ascertain  and  certify  the  amount  of 
the  following  particulars :  first,  the  seed,  wheat 
and  vetches  sown  on  the  several  fields  of  A.'s 
late  farm  at  Bampton  previous  to  the  26th  of 
December,  1847  (the  day  possession  was  given 
to  the  purchaser)  ;  secondly,  the  labour  of 
ploughing  and  sowing  the  same  ;  thirdly,  the 
quantity  and  cost  price  at  the  kiln  of  the  lime 
carried  on  the  farm  since  Michaelmas,  1847,  but 
not  the  cost  of  carriage  ;  and  fourthly,  the  value 
of  the  hay  left  on  the  farm  at  Christmas,  1847. 
"All  the  above  are  to  be  paid  for  by  B.  We 
mutually  agree  to  abide  by  your  valuation  "  : — 
The  valuer  having  allowed  a  sum  for  three 
ploughings  of  a  portion  of  the  land,  another 
sum  for  lime,  and  another  sum  for  working  out 
and  burning  stroyle,  the  court  declined  to  inter- 
fere.   Branscomie  v.  Roiocliffe^  6  C.  B.  623. 

A.  held  a  farm  of  B.,  subject  to  the  following 
covenants,  contained  in  a  draft  lease  under  which 
the  former  tenant  had  held : — First,  to  house  the 
produce  on  the  farm,  and  thresh,  feed  and  fodder 
the  same  thereon,  and  not  to  sell  or  dispose  of 
any  part  thereof,  except  as  after  mentioned. 
Secondly,  that  A.  should  be  at  liberty  to  seU 
hay  and  wheat  straw,  except  that  of  the  last 
year's  produce,  bringing  back  for  every  load  of 
hay  or  straw  two  los^s  of  manure ;  and,  thirdly, 


that  A.  should  on  the  determination  of  the 
tenancy,  leave  aU  the  hay,  straw,  and  manure 
arising  during  the  last  year  of  the  tenancy,  for 
the  use  of  B.,  or  the  incoming  tenant,  being  paid 
for  the  hay  and  wheat  straw  at  a  fair  valuation, 
these  latter  words  "fair  valuation  "  being  subati- 
tuted  in  the  draft  lease  for  "  consuming  price." 
In  an  action  by  A.  against  B.  to  recover  the 
value  of  hay  and  wheat  straw  left  by  the  former 
tenant  at  the  expiration  of  his  tenancy,  it 
appeared  that  a  valuation  had  been  made  by  an 
umpire,  who  was  the  only  witness  called  at  the 
trial,  and  who  stated  that  he  had  valued  not  at 
a  "  consuming  price  '*  nor  a  "  market  price,"  but 
at  a  "fair  valuation,"  and  the  jury  returned  a 
verdict  in  accordance  with  his  valuation : — Held, 
that  there  was  nothing  from  which  the  ooort 
could  see  that  the  valuation  had  been  made  upon 
an  erroneous  principle,  and  what  was  a  "fiiir 
valuation"  being  a  question,  there  was  no 
ground  for  interfering  with  the  verdict.  Owmher' 
land  V.  Boioes  or  Olamu,  16  G.  B.  348  ;  3  C.  L.  R. 
149;  24  L.  J.,  C.  P.  46  ;  1  Jur.  (N.8.)  236;  3 
W.  R.  138. 

Held,  also,  that  the  valuation  of  the  umpire 
was  not  invalidated  by  the  circumstance  of  his 
having  altered  it  after  he  had  delivered  it  by 
striking  out  an  item  which  ought  not  to  have 
been  included  therein.    lb. 

Kistake  made  in— Bight  to  reeorer  Moaej 
Paid  under.] — By  an  agreement  made  between 
the  plaintiff  and  defendant,  the  defendant  sold 
to  plaintiff  all  his  interest  in  a  form,  together 
with  tne  growing  crops  and  those  already  har- 
vested, the  covenants  and  general  valuation  of 
the  farm  and  all  the  stock,  both  live  and  dead  ; 
and  it  was  agreed  between  them  that  all  the 
aforesaid  matters  and  things  should  become  a 
subject  of  valuation  by  two  indifferent  persons;, 
one  to  be  chosen  by  each  party,  and  in  the  event 
of  their  not  agreeing,  then  by  their  referee  or 
umpire,  whose  decision  should  be  final  and  bind- 
ing on  both  parties.  The  valuers  appointed 
under  the  agreement  made  a  valuation  at  a  gross 
sum,  not  specifying  the  value  of  undivided  items, 
and  the  plaintiff  gave  a  promissory  note  for  the 
amount,  and  took  possession  of  the  fai*m  and 
stock.  In  a  month  or  so  afterwards  the  plaintiff 
re-sold  the  farm,  and  before  giving  up  possession 
to  the  purchaser,  discovered  that  a  number  of 
items  had  been  included  in  the  valuation  that, 
according  to  the  custom  of  the  country,  did  not 
form  a  subject  of  valuation  between  an  incoming 
and  an  outgoing  tenant.  He  did  not,  however, 
claim  to  have  the  matter  re-opened,  but  duly 
paid  the  amount  of  the  promissory  note  to  the 
defendant  when  it  afterwards  became  due.  He 
subsequently  brought  an  action  against  him  to 
recover  the  whole  of  the  money  paid  by  him  as 
money  received  to  his  use,  without  previously 
giving  any  notice  of  the  circumstances  to  the 
defendant,  or  claiming  repayment  from  him : — 
Held,  that  he  could  not  recover  the  whole  or  any 
part  of  the  money  which  he  had  paid.  Freeman 
V.  Jeffriat,  38  L.  J.,  Ex.  116 ;  L.  B.  4  Ex.  189  ; 
20  L.  T.  533. 

t.  When  Becoverable  on* 

Effect  of  Covenant  to  lell  Kanure  to  Xncoming 
Tenant.] — Where  the  outgone  tenant  has  cove- 
nanted with  his  landlord  to  leave  the  manure 
made  by  him  on  the  farm,  and  sell  it  to  the 
incoming  tenant  at  a  valuation  to  be  made  by 
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^certain  persons ;  the  effect  of  each  coTenant  is  to 
l^ive  the  outgone  tenant  a  right  of  on-stand  for 
liis  manure  upon  the  farm ;  and  the  possession 
of  and  property  in  it  remain  in  him  in  the  mean- 
time; and  therefore,  if  the  incoming  tenant 
removes  and  uses  it  before  such  yalnation,  he  is 
4inswerable  to  the  outgone  tenant  in  trespass. 
Jieaty  t.  Gibbons,  16  East,  116  ;  14  B.  R.  820. 

A»  Goods  Sold  and  Beliyered.]— Where  an 
agreement  between  an  outgoing  and  an  incoming 
tenant  was  that  the  latter  should  buy  the  hay, 
^c,  of  the  former  upon  the  farm,  and  that  the 
(former  should  allow  to  the  latter  the  expense  of 
repairing  the  gates  and  fences  of  the  fajm,  and 
that  the  value  of  the  hay,  &c.,  and  of  repairs  should 
Sbe  settled  by  third  persons  : — Held,  that  the 
balance  settled  to  be  due  to  the  outgoing  tenant 
for  his  hay,  &c.,  after  deducting  the  value  of  the 
repairs,  might  be  recovered  by  him  in  a  count 
tfor  goods  sold  and  delivered,  after  having  failed 
ujjon  his  count  on  the  special  agreement,  for 
want  of  including  in  it  that  part  of  the  agree- 
ment which  related  to  the  valuation  of  the 
a-epairs.    Leeds  v.  Burrows,  12  East,  1. 

By  whom  Payable.] — Primfi.  facie  the  landlord 
as  bound  to  pay  the  outgoing  tenant  for  tillages, 
and  the  mere  fact  of  the  incoming  tenant  enter- 
ing upon  the  land  does  not  render  him  liable  to 
•do  so ;  but  it  is  a  question  of  fact  whether  the 
•contract  between  the  outgoing  tenant  and  the 
landlord  subsists,  or  a  new  contract  has  been 
entered  into  with  the  incoming  tenant.  Cudd  v. 
JBroum,  15  L.  T.  536. 

The  outgoing  tenant's  remedy  for  tenant-right 
is  against  ^e  landlord,  and  not  against  the 
incoming  tenant,  unless  by  virtue  of  an  agree- 
ment between  the  parties  to  that  effect.  The 
outgoing  tenant  is  entitled  to  recover  the  amount 
of  the  tenant-right  from  the  landlord  upon  a 
•quantum  meruit ;  and  the  ascertainment  of  the 
amount  by  a  valuation  is  not  a  condition  prece- 
•<Ient  to  his  right  to  sue  when  it  is  not  made  such 
by  the  terms  of  the  lease.  SuoJtsmith  v.  WUson^ 
4  F.  &  F.  1083. 

Assignees  of  the  reversion  may  be  sued  by  an 
outgoing  tenant  on  a  contract  or  custom  of  the 
-country,  by  which  he  is  entitled  to  receive,  on 
the  termination  of  his  tenancy  by  notice  from 
the  landlord,  reasonable  allowance  for  the  value 
of  labour  bestowed  on  the  land,  and  the  benefit 
•of  which  he  loses  by  such  termination  of  his 
tenancy,  although  he  has  paid  all  the  rent  to  the 
original  landlord  and  received  notice  from  him, 
the  assignees  having  renewed  the  notice  after 
■the  conveyance  to  them,  and  possession  having 
been  given  to  them.  Womersley  v.  Dally,  26 
Ij.  J.,  Ex.  219. 

Aetion  for,  when  Kaintainable.] — The  defen- 
•dant  demised  a  farm  for  a  term  of  fourteen 
jears;  the  lease  contained  a  covenant  by  the 
lessees  not  to  assign  without  licence,  with  a 
proviso  for  re-entry,  and  a  covenant  by  the  lessor 
at  the  expiration  of  the  tenancy  to  pay  for 
•certain  things  at  a  valuation.  At  the  expiration 
•of  the  term,  the  lessees  continued  tenants  from 
year  to  year  on  the  terms  of  the  original  lease. 
They  afterwards,  by  deed,  assigned  their  interest 
in  the  premises,  with  their  right  to  be  paid  for 
the  things  at  a  valuation,  to  the  plaintiff.  He 
•entered  into  the  occupation  of  the  premises,  but 
never  paid  rent ;  nor  did  the  defendant  ever 
recognise  him  as  his  tenant.  The  defendant  gave 


the  lessees  the  proper  six  months'  notice  to  quit, 
and  the  plaintiff  gave  the  defendant  a  similar 
notice : — ^Held,  that  the  plaintiff  could  not  main- 
tain an  action  against  the  defendant  for  the 
amount  of  the  things  at  a  valuation,  on  the 
ground  (per  Mellor  and  Lush,  JJ.)  that  no  new 
tenancy  nad  been  created  between  tbem,  and 
that  the  bare  assignment  of  the  parol  tenancy 
did  not  pass  to  the  assignee  a  right  of  action 
upon  the  special  stipulation  ;  and  per  Shee,  J., 
on  the  ground  that  as  the  lessees  had  no  power 
to  assign  without  licence,  they  could  not  trans- 
fer any  interest  in  the  premises  to  the  plaintiff. 
Elliot  V.  Johnson,  8  B.  &  S.  38 ;  36  L.  J.,  Q.  B.  44  ; 
L.  B.  2  Q.  B.  120 ;  15  W.  R.  263. 

The  plaintiff  at  Lady-day,  1821,  gave  up 
possession  of  a  farm  to  the  defendant,  having 
previously  sown  forty  acres  of  it  with  wheat. 
At  a  meeting  in  the  previous  month,  the  plaintiff 
asked  the  defendant  if  he  would  take  the  wheat 
at  200^,  sajring  that  if  he  would  not  he  should 
not  have  t  he  farm.  The  defendant  said  he  would 
take  the  wheat,  and  being  asked  to  whom  the 
dead  stock  should  be  valued,  replied  "  To  me." 
The  defendant  afterwards  undertook  to  pay  for 
the  wheat  and  dead  stock  on  a  specified  day,  and 
did  pay  752.  on  account  generally,  and  eventually 
had  possession  of  the  &rm,  the  wheat  and  the 
dead  stock : — Held,  that  the  contract  for  the 
dead  stock,  being  distinct  from  the  contract  for 
the  sale  of  the  wheat,  or  the  giving  up  of  the 
farm,  the  plaintiff  might  recover  for  that  amount. 
Mayfidd  v.  Wadslcy,  5  D.  &  B.  224 ;  3  B.  &  C. 
357  ;  3  L.  J.  (0.8.)  K.  B.  31. 

Liability  of  Incoming  Tenant  paying  to  wrong 
Person.] — A  person  who  has  taken  a  farm  under 
a  person  in  possession,  and  claiming  as  devisee 
under  a  will,  and  has  paid  for  the  manure,  under 
a  valuation,  according  to  the  custom,  is  liable  for 
the  value  to  the  person  who  afterwards  takes 
out  lettera  of  administration,  the  will  having 
turned  out  to  be  invalid.  Searson  v.  Robinson, 
2  F.  &  F.  361. 

Penalties  for  Breach  of— Inereaio  of  Bent.] — 
See  ante,  cols.  950  et  seq. 

ff.  Pleadinflra  and  BTldenoe. 

Claim— PorlTon-enltiTation  of  Parm  according 
to  Custom.] — A  breach  of  a  covenant  to  cultivate 
land  according  to  the  custom  of  the  country  is 
sufficiently  averred  by  stating  that  the  tenant 
did  not  so  cultivate  without  specifying  instances. 
MaHyn  v.  Cine,  18  Q.  B.  661  ;  22  L.  J.,  Q.  B. 
147. 

In  nn  action  against  a  tenant  upon  promises 
to  cultivate  a  farm  according  to  the  course  of 
good  husbandry  and  the  custom  of  the  country, 
if  the  declaration  sets  out  the  custom,  and  the 
defendant  travei'ses  it,  the  plaintiff  must  prove 
it  as  alleged.  Angei'steinY.  Handson,  1  C.  M.  &  R. 
789  ;  5  Tyr.  688  ;  1  Gale,  8  ;  4  L.  J.,  Ex.  118. 

Hot  iTfttiftgtwg  in  Husbaadlike  Kanner.} 


— Qasere,  whether  it  is  sufficient  to  assign  a 
breach  of  an  agreement  to  manage  a  farm  in  a 
husbandlike  manner,  and  according  to  the  custom 
of  the  country,  in  the  words  of  the  agreement. 
Falnumth  QEarT)  v.  Thomas,  1  C.  &  M.  89  ;  3  Tyr. 
26 ;  2  L.  J.,  Ex.  57. 

Tarianoe  in.] — A  count  averring  that  the 

defendant  was  tenant  to  three  plaintiffs,  and  had 


1208 


LANDLORD  AND  TENANT— Cor e/ianf*. 


1204 


agreed  to  farm  the  lands  in  a  hosbandlike  manner, 
and  it  appearing  that  the  demise  was  onlj  by 
two,  and  that  the  agreement  was  also  to  keep 
the  land  constantly  in  grass  : — Held,  yariances. 
Saundcrson  v.  Griffiths,  8  D.  At  R.  643  ;  5  B.  At  C. 
909  ;  4  L.  J.  (0.8.)  K.  B.  318. 

Defence— In  Action  for  Wrongftdly  SemoTing 
Kannre.] — A  declaration  stated  that  the  defen- 
dant covenanted  with  the  plaintiff  not  to  sell  or 
carry  away  from  the  premises  any  manure  made 
on  the  premises  without  his  consent,  under  the 
increased  rent  of  102.  for  every  ton  so  given, 
sold  or  carried  away  ;  and  also  covenanted  that 
he  would  pay  all  the  increased  rent.  Breach, 
that  he  sold  a  large  quantity  of  manure  made 
on  the  premises,  to  wit,  160  tons,  and  did  allow 
the  same  to  be  carried  away  from  the  premises  : 
and  the  plaintiff  claims  2,000Z.  Plea,  that  the 
defendant  brought  upon  the  premises  a  quantity 
of  manure,  larger  and  better  in  quality  than  that 
carried  away : — ^Held,  first,  that  the  plea  was 
bad.  Leigh  v.  LUlie,  6  H.  &  N.  165  ;  30  L.  J., 
Ex.  25  ;  9  W.  B.  55. 


Trayerse  of  Cuitom.] — To  a  declaration. 


charging  the  defendant,  as  tenant  to  the  plaintiff, 
with  carrying  away,  in  an  untenantable  manner 
and  contrary  to  the  custom  of  the  country, 
several  loads  of  hay  off  the  farm,  without  bring- 
ing back  and  spending  on  the  premises  an  equal 
number  of  loads  of  dung,  a  plea'  that  there  was 
not  any  such  custom  of  tne  country  is  good. 
Hartley  v.  Burkitt,  4  Bing.  (N.c.)  687 ;  6  Scott, 
497  ;  1  Ain.  258 ;  2  Jur.  642. 


Trayerie  of  Tenancy.]  —  A  declaration 


stated  that  the  defendants  were  tenants  to  the 
plaintiff  of  a  farm,  and  by  reason  thereof  it  was 
their  duty,  as  such  tenants,  to  manage  and  culti- 
vate the  farm  in  a  husbandlike  manner,  according 
to  the  custom  of  the  country ;  and  assigned 
breaches  in  over-cropping,  &c. :  Plea,  that  the 
defendants  were  not  nor  was  either  of  them, 
tenants  to  the  plaintiff  of  the  messuage,  &c.,  as 
alleged : — Held,  this  plea  only  put  in  issue  the 
fact  of  the  tenancy,  and  not  the  holding  subject 
to  a  duty  to  cultivate  according  to  the  custom 
of  the  country,  and  that  the  defendants  could 
not  therefore  object,  on  this  record,  that  a  lease, 
under  which  the  land  had  been  originally  taken, 
was  not  produced  by  the  plaintiff,  in  order  to 
shew  that  it  did  not  exclude  the  custom.  Halli- 
fax  V.  Chambers,  4  M.  &  W.  662  ;  7  D.  P.  C.  342  ; 
1  H.  &  H.  417  ;  8  L.  J.,  Ex.  117. 

Beplication— Bight  of  Tenant  to  remain  in 
Poiieiiion  of  Cropi  after  Entry  by  Landlord.] 

— To  an  action  for  an  assault,  the  defendant 
pleaded  a  justification  in  defence  of  the  pos- 
session of  a  dwelling-house.  The  plaintiff  new 
assigned  that  the  assault  was  committed,  not  in 
a  dwelling-house,  but  on  a  bridge,  and  in  certain 
yards  and  fields,  parcel  of  a  farm.  The  plea  to 
the  new  assignment  stated  that  W.  was  possessed 
of  the  dweUing-house,  and  also  of  the  bridge, 
yards  and  fields  which  belonged  and  were 
adjacent  to  the  dwelling-house,  and  justified  the 
trespass  in  defence  of  the  possession  of  the  house, 
bridge,  yards  and  fields,  and  averred  that  the 
defendant  removed  the  plaintiff  from  the  bridge, 
yards  and  fields,  and  took  him  by  the  nearest 
way  to  a  public  highway,  near  to  the  dw^ing- 
house,  bridge,  yards  and  fields.  The  replication 
alleged  the  seisin  of  W.  in  the  farm,  a  demise  of 


it  by  him  to  J.  as  tenant  from  year  to  year,  the- 
entry  of  J.,  an  assignment  by  J.  to  B.  to  secure- 
a  debt  of  the  present  and  future  growing  cropa 
on  the  farm,  with  a  power  to  B.  in  de^ult  of 
payment  to  take  possession.    It  then  allied  a. 
default  by  J.,  that  W.  at  the  time  of  the  de&ult 
was  in  possession  of  the  farm  on  which  there 
then  were  growing  crops,  which  belonged  to  J» 
after   the   date   of   the  assignment,  that    the 
plaintiff  as  servant  of  B.  took  possession,  and 
continued  in  possession  of  the  growing  crops  for 
a  reasonable  time,  and  that  before  a  reasonable 
time  elapsed  the  defendant  removed  him,  and 
dragged  him  from  the  dwelling-house  across  the 
bridge,  yards  and  fields  to  the  highway  : — Held, 
that  as  the  replication  stood  upon  the  right  of  a 
person,  claiming  under  a  tenant  from  year  to 
year,  to  remain  on  the   premises,  and  retain 
possession  of  the  crops,  after  the  landlord  had 
resumed  possession,  it  should  have  stated  how 
the  tenancy  came  to  an  end  ;  that  there  vras  no 
presumption  as  to  a  determination  by  the  land- 
lord rather  than  by  the  tenant ;  nor,  supposing 
that  B.  was  entitled  to  them  after  his  interest  aa 
tenant  in  the  pi-emises  had  determined,  that 
they  were  ripe  or  fit  for  harvesting,  or  that 
they  needed   any  cultivation,   for  which   the* 
plaintiff's  continuing  in  possession  was  necessary. 
Hayling  v.  Okey,  8  Ex.  531 ;  22  L.  J.,  Ex.  139  \, 
17  Jur.  325  ;  1  W.  E.  182— Ex.  Ch. 

Syidcnoe.] — If  the  breach  of  a  covenant  ia 
assigned  thus,  "  that  the  defendant  has  not  used 
a  farm  in  a  husbandUke  manner,  but  on  the  con- 
trary has  committed  waste,"  the  plaintiff  cannot 
give  evidence  of  the  defendant's  using  the  fium  iik 
an  unhusbandlike  manner,  if  it  does  not  amount 
to  waste.  HarrU  v.  Mantle^  3  Term  Bep.. 
307. 

On  a  contract  between  outgoing  and  inooming- 
tenant  referring  to  the  lease,  the  lease  most  be- 
put  in.    Tanner  v.  Wash^me^  1  F.  &  F.  330. 


Ab  to  CuBtom.] — The  rule  of  law,  as  to 


importing  into  the  terms  of  a  tenancy  *'th& 
custom  of  the  country,"  does  not  admit  of 
evidence  of  the  usage  of  a  particular  estate, 
or  the  property  of  a  particular  person,  however 
extensive  it  may  be,  it  not  being  shewn  that  the 
tenant  was  aware  of  it.  Womersley  v.  IkUly^ 
26  L.  J.,  Ex.  219. 

Where  to  a  declaration  on  an  agreement  for 
not  cultivating  according  to  the  custom  of  the- 
country  defendant  only  pleaded  "not  guilty,** 
proof  that  the  tenancy  was  from  year  to  year,  is. 
sufficient  evidence  of  the  agreement.  Where 
three  actions  were  referred  to  an  arbitrator,  the 
defendant  being  the  same  in  each,  and  the 
plainti£b,  being  successive  reversioners,  under 
the  same  title : — Held,  that  the  arbitrator  was- 
right  in  awarding  damages  to  each  reversioner. 
Webb  V.  Clarke,  4  W.  B.  125. 

Promise  to  Pay  Penaltiei— How  Supported.] — 

A  coimt  stated  that  the  defendant  had  become 
tenant  to  the  plaintiff  on  the  terms  and  stipula- 
tions that  the  rent  should  be  payable  half-yearly, 
that  the  defendant "  should  not  sell  any  straw  or 
manure  grown  or  produced  upon  the  farm,  without 
the  written  licence  of  the  plaintiff,  under  certain 
penalties,  and  that  the  penalties  should  be 
consideied  as  additional  rent,  and  should  be 
recoverable  by  distress  or  otherwise  as  rent." 
Averments,  that  in  consideration  thereof,  the 
defendant  promised  the  plaintiff  to  pay  all  auclk 
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penalties  as  he  might  be  liable  to  to  pay  the 
plaintiff  aooording  to  the  stipulations  ;  and  that 
the  defendant,  without  licence,  sold  straw  on 
the  premises  during  his  tenancy.    Bxeach,  non- 

Eayment  of  penalties  in  respect  thereof  : — ^Held, 
y  Lord  Campbell,  C  J.,  and  Patteson,  J.,  that 
the  promise  to  obserre  the  terms,  one  of  which 
was  payment  of  penalties,  was  supported  by  the 
bygone  consideration  of  having  become  tenant 
on  these  terms,  and  that  the  stipulation  must  be 
construed  to  be  not  at  any  time  to  sell  straw 
grown  during  the  tenancy :  Erie,  J.,  dissentiente, 
holding  that  the  stipulation  should  be  construed 
to  be,  not  during  the  tenancy  to  sell  straw,  &c., 
grown  during  the  tenancy.  Mauey  ▼.  6hadallf 
17  Q.  B.  810 ;  20  L.  J.,  Q.  B.  526 ;  15  Jur. 
991. 

h.  Bxnblementa. 

Who  entitled  to— Tenant.]— The  plaintiff 
occupied,  as  yearly  tenant  of  A.,  who  was  tenant 
for  hfe,  a  snudl  labourer's  cottage,  with  an  acre 
of  land,  which  was  partly  cultivated  as  a  garden 
and  partly  sown  with  com  or  planted  with 
potatoes.  The  defendant  became  owner  of  the 
cottage  and  land  on  the  death  of  A.,  and  dis- 
trained for  the  proportion  of  rent  due  from  the 
plaintiff  in  respect  of  such  cottage  and  land 
Detween  A.*s  death  and  the  expiration  of  the 
then  current  year  of  the  plaintiff^  tenancy,  up  to 
which  time  the  plaintiff  remained  in  occupation : 
— Held,  that  the  plaintiff  was  tenant  of  lands  in 
respect  of  which  emblements  might  be  claimed 
wiuiin  14  ^  15  Vict.  c.  25,  s.  1,  and  that  the 
d^endant  was  therefore  entitled  to  recover  such 
proportion  of  rent  by  distress.  Haines  v.  Welch, 
88  L.  J.,  C.  P.  118 ;  L.  R.  4  C.  P.  91 ;  19  L.  T. 
422  ;  17  W.  R.  163. 

When  the  herd  of  an  evicted  tenant  held,  as 
part  of  his  wages,  and  had  sown  with  oats  and 
potatoes,  three  roods  of  the  evicted  farm,  which 
contidned  fifty-eight  acres,  the  evicted  tenant 
was  entitled  to  avail  himself  of  these  crops  as 
emblements.  JKienna  v.  Nyffent,  Ir.  B.  7  C.  L. 
464— Ex.  Ch. 

If  the  landlord  meant  to  contend  that  the 
claim  to  emblements  was  merely  colourable,  or 
that  the  herd  held  as  tenant  and  not  as  servant, 
he  ought  at  the  trial  to  have  required  those 
questions  to  be  submitted  to  the  jury.    lb. 

A  tenant  for  a  term  determinable  upon  a  life, 
sowed  the  land  in  spring,  first  with  barley  and 
soon  after  with  clover.  The  life  expired  in  the 
following  summer.  In  the  autumn  the  tenant 
mowed  the  barley,  together  with  a  little  of  the 
clover  plant  which  had  sprung  up.  The  clover  so 
taken  made  the  barley-straw  more  valuable,  by 
being  mixed  with  it ;  but  the  increase  of  the  value 
did  not  compensate  for  the  expense  of  cultivating 
the  clover,  and  a  farmer  would  not  be  re))aid  such 
expense  in  the  autumn  of  the  year  in  which  it  was 
sown.  The  reversioner  came  into  possession  in 
the  winter,  and  took  two  crops  of  the  same  clover 
after  more  than  a  year  had  elapsed  from  the 
sowing : — Held,  that  the  tenant  was  not  entitled 
to  emblements  of  either  of  these  two  crops ;  first, 
because  emblements  can  be  claimed  only  in  a 
crop  of  a  species  which  ordinarily  repays  the 
labour  by  which  it  is  produced  within  the  year 
in  which  that  labour  is  bestowed ;  and,  secondly, 
because  even  if  the  tenant  was  entitled  to  one 
crop  of  the  vegetable  growing  at  the  time  of  the 
oesrier  of  his  interest,  this  had  been  already  taken 
by  him  at  the  time  of  cutting  the  barley.  Graves 


v.  Weld,  6  B.  &  Ad.  105  ;  2  N.  &  M.  725  ;  2  L.  J„ 
K.  B.  176. 

A  tenant  in  April,  1857,  sowed  artificial  grass 
on  the  lands  which  he  grazed,  from  October,  1857, 
until  May,  1858,  when  he  began  to  preserve  the- 
grass  for  meadow.  His  tenancy  expired  hi  May^ 
1858 : — Held,  that  he  was  not  entitled  to  emble- 
ments of  the  artificial  grass.  Flanagan  v.  Seafier. 
9  Ir.  Gh.  B.  230. 


Lessor.] — ^A  lease  of  lands  contained  a 


condition  "  that  if  the  lessee  should  commit  an 
act  of  bankruptcy,  whereon  a  commission  should 
issue,  and  he  should  be  declared  a  bankrupt,  or 
if  he  should  become  insolvent,  or  incur  any  debt 
upon  which  any  judgment  should  be  signed , 
entered  up,  or  given  against  him,  and  on  which 
any  writ  of  fieri  facias,  or  any  other  writ  of  exe- 
cution should  issue,  it  should  be  lawful  for  the 
lessor  to  re-enter  into  the  premises,  and  the  same 
again  to  have,  re-possess  and  enjoy,  as  in  his 
former  estate."  The  tenant  gave  a  warrant  of 
attorney,  upon  which  judgment  was  entered  up 
and  his  goods  taken  in  execution  and  sold,  and 
a  commission  of  bankruptcy  afterwards  issued 
against  him.  The  lessor  entered  for  the  for- 
feiture:— Held,  that  he  was  entitled  to  the 
emblements.  Davis  v.  Eijton,  4  M.  &  P.  820 ;  7 
Bing.  164  ;  9  L.  J.  (0.8.)  C.  P.  44. 

BoTif ee.] — ^A  devisee  of  real  estate  in 

entitled  to  emblements  growing  at  the  time  of 
the  death  of  the  devisor,  unless  the  language  of 
the  devise  clearly  shews  the  intention  of  the 
devisor  that  they  should  go  to  some  other  person. 
Cooper  V.  WoolfiU,  2  H.  &  N.  122  ;  26  L.  J.,  Ex, 
310 ;  3  Jur.  (N.S.)  870 ;  5  W.  B.  790. 


8.  To  GivB  UP  Possession. 

Generally.] — ^Lease  of  land  for  term  of  years, 
with  a  covenant  by  the  lessee  that  if  the  lessor 
should  be  desirous  during  the  term  to  take  all  or 
any  part  of  the  land  for  building  thereon,  it 
should  be  lawful  for  her  to  come  into  and  enter 
upon  all  or  any  part,  to  make  such  buildings  aa 
she  should  think  proper,  and  to  do  all  necessary 
acts  without  interruption  by  the  lessee,  provided 
the  lessor  gave  six  months*  notice  of  such  inten- 
tion, with  a  proviso  also  that  the  lease  should  be 
void  for  nonperformance  of  covenants : — ^Held, 
that  the  lessor  having  agreed  with  a  third  person 
as  to  the  terms  of  a  building  contract,  might 
give  six  months*  notice  of  her  intention  to  take 
the  whole  of  the  land  for  building,  and  at  the 
expiration  of  that  time,  and  after  refusal  by  the 
tenant  to  deliver  up  possession,  might  bring 
ejectment.  Doe  d.  Wilson  v.  Abel,  2  M.  &  S.  541 ; 
15  B.  B.  343. 

A  clause  in  an  agreement  to  let  land,  that  the 
lessor  might  take  any  part  for  building,  on 
making  a  proportionate  abatement  in  the  rent 
and  making  good  the  fences,  operates  as  a  cove- 
nant, and  not  a  defeasance  of  the  estate,  if  there 
are  no  words  giving  him  a  right  of  re-entry. 
Dm  d.  Wnison  v.  PhiUips,  2  Bing.  13 ;  9  Moore, 
46  :  2  L.  J.  (0.8.)  C.  P.  103 ;  27  R.  B.  539. 

Where  a  plaintiff  had  entered  into  possession 
of  premises  under  an  agreement,  one  clause  of 
which  was  that  if  the  rent  should  be  in  arrear 
for  ten  days  it  should  be  lawful  for  A.  and  her 
agents  immediately  to  enter  upon  and  take 
possession  of  the  premises  and  expel  the  plaintiff, 
as  effectually  as  a  sheriff  might  do  under  a  writ 
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•of  habere  facuu  poBBeasioDem ;  and  in  caae  of 
snch  entry,  and  of  any  action  being  bronght  for 
the  same  by  any  person  whomaoeyer,  the  defen- 
dants might  plead  leave  and  licence  in  bar,  and 
the  agreement  be  used  as  oonclosiYe  evidence  of 
the  leave  and  licence  of  the  plaintiff  for  the  entry, 
trespasses  or  other  matters  to  be  complained  of 
in  soch  action ;  and  arrears  of  rent  having 
liecome  due,  the  defendants,  as  agents  of  A^ 
entered  and  expelled  the  plaintiff  from  the 
premises : — Held,  that  this  agreement  was  a 
oonclusive  answer  under  a  plea  of  leave  and 
licence  to  an  action  for  snch  entry  and  ezpnl- 
8ion«  Xavofuufh  v.  Gudge,  7  Man.  A;  G.  816 ;  7 
Scott  QI.B.)  1026  ;  1  D.  &  L.  928  ;  13  L.  J.,  C.P. 
■99 ;  8  Jnr.  362. 

A  lease  of  land  by  deed  contained  this  danse, 
**  Covenants  to  repair,  payment,  &c.  Provided, 
nevertheless,  that  in  case  M."  (the  lessor)  "shall 
at  any  time  be  desirous  of  having  any  part  of  the 
piece  of  land  delivered  up  to  him,  and  ot  such  his 
■desire  shall  give  three  odendar  months'  notice 
to  0"  (the  lessee) ;  "then,  at  the  expiration  of 
the  notice,  G.  covenants  peaceably  to  surrender 
np,  and  that  li.  shall  and  may  take  peaceable 
possession  of  such  part  or  parts  of  the  land  as 
shall  be  mentioned  in  the  notice,  M.  paying  to 
O.  ^  reasonable  compensation  in  respect  of  the 
moneys  which  may  have  been  laid  out  by  0.  in 
improving  the  condition  of  so  much  of  the  land 
as  shall  be  so  given  up,  and  then  and  from  thence- 
forth the  rent  reserved  shall  be  reduoed,"  &c. 
<in  proportion  to  the  land  given  up),  "  and  the 
remainder  of  the  land  shall  be  held  by  C.  at  such 
reduced  rent,  and  M.  shall  have  the  same  powers 
and  remedies  in  all  respects  as  if  this  lease  had 
originally  been  granted  at  such  reduced  rent, 
and  all  the  covenants,  clauses,  &c.,  shall  be  as 
valid  for  so  much  of  the  demised  land  as  shall 
not  be  included  in  such  notice,  as  if  the  reduced 
rent  had  been  the  original  rent,  and  the  land 
originally  demised  h^  been  the  land  not 
incLnded  in  such  notice "  : — ^Held,  that  under 
this  proviso,  the  lessor,  giving  notice,  might 
resume  all  the  demised  land.  Bite  d.  Oardfier 
V.  Kennard,  12  Q.  B.  244  ;  12  Jur.  821. 

Ob  Payment  of  Gkympensation.] — ^The  lessor 
served  a  notice  requiring  the  lessee  to  give 
possession  of  the  whole  land  at  the  end  of  three 
months,  and  adding,  "  I  hereby  offer  and  agree 
to  allow  you  a  reasonable  compensation  for  any 
repairs  which  may  have  been  done  by  you  "  : — 
Held,  a  sufficient  offer  of  compensation  under 
the  proviso.    lb. 

The  defendants,  co-tenants,  were  let  into 
possession  of  land  under  an  agreement  to  give 
up  possession  at  any  time  on  payment  of  a  fair 
equivalent  for  the  crop  : — Held,  that  a  tender  to 
■one  co-tenant  only,  of  compensation  for  the  crop, 
was  a  sufficient  tender  to  the  others,  so  as  to 
entitle  landlord  to  maintain  ejectment.  Loddiges 
T.  Lister,  1  L.  T.  548. 


giving  of  the  notice,  contained  these    words: 
"Then  and  in  snch  case  (all  arrears   of   rent 
being  paid,  and  all  and  singular  the  ooveoAnts 
and  agreements  on  the  part  of  the  lessees  having 
been  duly  observed  and  performed),  this  lease 
and  eveiy  clause  and  thing  therein   contained 
shall,  at  the  expiration  of  the  first  eighth  year, 
and  thereafter  at  the  expiration  of  any  soch 
third  year,  cease,  determine  and  be  utterly  vokl 
.  .  .  But  nevertheless,  without  prejudice  to  anv 
claim  or  remedy  which  any  of  the  parties  maV 
then  be  entitled  to  for  breach  of  any  of  the 
covenants  or  agreements  :  "—Held,  that  the  pro- 
viso did  make  the  performance  of  the  covenants 
a  condition  precedent  to  the  tenant's  power  to 
put  an  end  to  the  lease.     Gray  v.  Friar^  4  H.  I« 
Cas.  665  ;  18  Jur.  1036,    Affirming  6  Ex.  684  •  15 
Jur.  814— Ex.  Ch.  ' 

Implied.]— A  tenant,  under  a  parol  agreement, 
without  any  stipulation  that  he  shall  deliver  up 
possession  of  the  premises  at  the  end  of  the 
term,  is  nevertheless  bound  at  law  to  deliver  up 
complete  possession.  Where,  therefore,  a  tenant 
under  such  an  agreement  has  underlet  a  part  of 
the  premises,  and  at  the  determination  of  both 
tenancies  the  under-tenant  holds  over  against 
the  will  of  the  tenant,  the  landlord  can  recover 
against  the  tenant  as  damages  the  value  of  the 
whole  premises  for  the  time  he  is  kept  out  of 
possession,  and  the  costs  of  ejecting  the  under- 
tenant. Henderton.  v.  Squire.  10  B.  &  S  183  - 
38  L.  J.,  Q.  B.  73  ;  L.  £4  Q.  B.  170;  1»  ij T 
601 ;  17  W.  R.  519.  »     »  iu  ±. 

Sebata  on.]  — A  lease  contained  a  proviso 
empowering   the   lessor    **upon    giving    tluee 
months'  notice  of  his  intention  to  resume  any 
portion  of    the   premises  ...  to    enter    into 
such  possession."    The  lessor  subsequenUy  con- 
veyed by  deed  his  reversion  to  the  use  of  him- 
self and  another  as  tenants  in  common.    Shortlv 
afterwards  the  tenants  in  common  served  upon 
the  lessees  a  notice  of  resumption  of  the  whole 
of  the  lands :— Held,  that  the  &ct  that  a  sum 
per  acre,  which  was  by  the  lease  covenanted  to 
be  allowed  as  rebate  upon  resumption,  would  in 
the  case  of  resumption  of  the  whole  of  the  lands 
exceed  the  rent  per  acre  originally  reservedL 
would  not  constitute  evidence  of  an  intenti^ 
to  resume  part  only  of  the  entirety  of  demised 
premises.    Liddy  v.  Kennedy,  L.  B.  6  H.  Ij.  134  • 
20  W.  B.  150.  * 


What  is  a  Condition  preoedent  to.] — A.  became 
tenant  to  B.  of  a  colliery,  and  also  of  some  farm 
land,  at  distinct  rents.  The  lease  contained 
numerous  covenants  as  to  the  payment  of  the 
rents,  and  as  to  the  management  of  each  pro- 
perty. The  term  created  was  forty-two  years, 
but  the  tenant  was  to  have  liberty  to  put  an  end 
to  the  term  on  giving  eighteen  months'  notice 
before  the  expiration  of  the  first  eight  years,  or 
any  subsequent  three  years.  The  proviso  which 
gave  the  tenant  this  liberty,  after  describing  the 


BiOief  against  Forfeiture  by.]— Relief  against 
forfeiture  for  nonpayment  of  rent  is  not  con- 
fined to  the  case  impliedly  referred  to  in  the 
Common  Law  Procedure  Act,  1852— namelv 
recovery  by  process  of  Uiw— but  extends  also  to 
peaceable  resumption  of  premises  without  such 
process.  Howard  v.  Famliatoe,  64  L.  J..  Ch  fifiA  . 
[1895]  2  Ch.  581 ;  13  R.  663 ;  73  L.  f .  77^ 
W.  R.  645.  •   "  .  w 

Where  Premises  wanted  for  Bnildiag.] ^Under 

a  proviso  contained  in  a  lease,  to  deliver  poesess- 
sion  if  the  premises  should  be  wanted  for  build- 
ing, a  demand  on  the  ground  of  having  entered 
into  a  treaty,  is  not  sufficient ;  otherwise  if  an 
agreement  was  alleged.  RuMell  v.  Cktygine  8 
Yes.  Ox. 

Construction  of  covenant  in  a  lease,  that  if 
lessor  shall  be  minded  to  set  out  any  part  of  the 
premises  for  a  street,  or  to  sell  any  part  to  build 
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upon,  he  may  resume  upon  certain  terms : — 
Hdd,  first,  that  if  he  resumed  having  a  bon& 
fide  intent  to  build,  though  that  cannot  be  acted 
npon,  there  is  no  equity  for  tenant ;  secondly, 
the  generality  of  the  latter  words  are  not 
restrained  by  the  former  to  buildings  of  any 
particular  species :  therefore  a  contract  with  a 
canal  company  for  lands  resumed  was  enforced  ; 
warehouses  being  within  the  meaning  of  lease, 
and  wharves,  at  least  as  appurtenant,  and  wanted 
for  enjoyment  of  warehouses.  Gau^h  v.  Worcuter 
and  JBirviingham  Canal  Co^  6  Yes.  854. 


9.  To  Insure. 

A.  Oonstmotion  and  Operation  ofL 

Muit  be  Certain.] — ^A  covenant  in  the  lease  of 
a  house  "  to  insure  and  keep  insured  a  given  sum 
of  money  upon  the  premises  during  the  term,  in 
some  sufficient  insurance  office,"  is  not  void  for 
uncertainty.  Doe  d.  Pitt  v.  Shmoin^  3  Camp. 
134. 

To  Keep  Insured.] — ^A  lessee  covenanted  that 
his  executors  or  assigns  would  insure  the  demised 
premises,  and  keep  them  insured  during  the 
term,  and  deposit  the  policy  with  the  lessor : 
— Held,  that  the  construction  of  this  covenant 
was,  not  that  the  lessee  should  effect  one  policy, 
and  keep  that  policy  on  foot,  but  that  he,  his 
executors,  administrators,  or  assigns  should 
always  keep  the  premises  insured  by  some  policy 
or  another  ;  and  that  it  was  a  breach  if  the  pre- 
mises were  uninsured  at  any  one  time,  and  a 
continuing  breach  for  any  portion  of  the  time 
they  were  uninsured.  Doe  d.  Flower  v.  Peck,  1 
B.  k,  Ad.  428  ;  9  L.  J.  (O.S.)  K.  B.  60. 

Amount.] — ^A.  granted  to  B.,  by  an  instru- 
ment, a  lease  of  O.  for  five  years  and  a  half,  and 
of  P.  for  sixteen  years,  the  rent  of  both  to  be 
120/.  during  the  first  five  years  and  a  half,  and 
lOOZ.  during  the  residue.  B.  covenanted  during 
the  terms  to  insure  the  premises  in  2,0002. 
There  was  no  provision  for  any  redaction  in  the 
amount  of  the  insurance  after  the  expiration  of 
the  five  and  a  half  years*  term  in  0. : — Held, 
that  B.  was  bound  to  insure  for  2,000Z.  during 
the  continuance  of  the  longer  term  in  P.,  and 
that  the  covenant  did  not  cease  with  the  expira- 
tion of  B.'s  interest  in  O.  Seek/nun  v.  Inaao,  6 
L.  T.  383. 

Bnni  with  the  Land.] — ^A  covenant  to  insure 
against  fire  premises  which  are  within  the  14 
Geo.  3,  c.  78,  s.  83,  rtms  with  the  land.  Vernon 
V.  Smith,  5  B.  &  Aid.  1  ;  24  R.  R.  257. 

Separate  Policiee  by  Landlord  and  Tenant— 
Eire— Exercise  of  Option  of  Porohaie  by  Tenant 
— ^Application  of  Polioy-moneyt  ai  Purchase 
Konej.] — Under  the  terms  of  a  lease  the  tenant 
was  bound  to  insure  against  fire,  and  had  an 
option  of  purchasing  the  property.  He  insured 
in  a  sufficient  sum.  The  premises  were  damaged 
by  fire,  and  it  then  appeared  that  the  landlord 
had  a  policy  on  the  premises  in  another  office, 
of  which  the  tenant  had  no  notice.  The  two 
offices  apportioned  the  amount  of  loss  between 
the  two  policies,  and  the  landloixl  received 
what  was  thus  payable  under  the  policy  effected 
by  him.  The  tenant  shortly  after  the  fire  gave 
notice  to  exercise  his  option  of  purchase,  and 


proposed  that  the  insurance  moneys  under  both 
policies  should  go  in  part  payment  of  the  pur- 
chase money.  The  landlord  claimed  to  retain 
for  his  own  benefit  the  money  received  under 
the  policy  effected  by  him,  and  insisted  on  the 
money  under  the  other  policy  being  applied  m 
reinstating  the  premises,  and  on  the  tenant 
declining  to  do  this  brought  ejectment  against 
him  : — Held,  that  the  landlord  was  not  entitled 
to  retain  for  his  own  benefit  the  moneys  received 
under  the  policy  effected  by  him,  nor  to  insist  on 
the  moneys  being  applied  in  reinstating  the 
property  after  the  tenant  had  exercised  his 
option  of  purchase.  Reynard  v.  Arnold,  L.  R.. 
10  Ch.  886 ;  23  W.  R.  804. 


b.  Breach. 

What  Amounts  to.] — Where  a  lessee  cove- 
nanted to  insure,  and  effected  an  annual  policy 
in  the  usual  form,  allowing  fifteen  days*  gracc^. 
which  policy  expired  on  the  25th  March,  but  did. 
not  pay  the  premium  for  a  renewal  till  the  25th. 
April : — Held,  that  the  covenant  was  broken  by: 
reason  of  the  non-payment  of  the  premium  ont 
or  before  the  9th  April,  and  that  the  lease  was 
forfeited  upon  a  clause  of  re-entiy.  Doe  d.  Pitt 
V.  Sliewin^  3  Camp.  134. 

But  where  a  lessee  covenanted  to  insure  a. 
specified  sum  upon  the  premises,  and  effected  an* 
insurance,  the.poUcy  containing  a  memorandum^ 
that,  in  case  of  the  death  of  the  assured,  the- 
policy  might  be  continued  to  his  personal  repre- 
sentative, provided  an  indorsement  to  that  effect 
was  made  upon  it  within  three  months  after  his. 
death,  and  he  died,  and  an  indorsement  con- 
tinuing the  policy  to  his  personal  repi'esentative* 
was  made  after  the  expiration  of  three  months  :. 
—Held,  that  there  was  no  breach  of  the  cove- 
nant to  keep  the  premises  insured.     Doe  d.  Pitt 
V.  Laviing,  4  Camp.  73  ;  15  R.  R.  728. 

Under  a  lease  with  a  proviso  of  forfeiture,  if 
the  covenants  are  broken,  forfeiture  is  incurred  if" 
the  lessee  covenants  to  insure  the  buildings  from 
time  to  time,  and  at  all  times,  and  leaves  a  part 
uninsured  for  two  months  after  execution  of  the- 
lease.    And  it  is  not  any  answer  that  the  greater 
part  of  the  premises  was  already  insured  at  the- 
requisite  amount  by  a  policy  expiring  at  the 
end  of  two  months,  and  that,  on  its  expiration, 
a  new  policy  was  effected,  covering  all  the  pre- 
mises which  were  then  insured  at  the  stipulated 
amount.    Penniall  v.  Harborne,  11  Q.  B.  368 ; 
17  L.  J.,  Q.  B.  94  ;  12  Jur.  159. 

So,  if  the  covenant  is  to  insure  against  fire  in 
the  names  of  the  lessors  A.,  B.  and  C,  and  the 
lessee  adds  his  own.    lb. 

If  a  lessee  having  incurred  these  forfeitures 
(though  the  lessor  has  taken  no  step  to  enforce 
them),  contracts  to  sell  his  term,  the  purchaser, 
on  becoming  acquainted  with  them,  may  refuse  ■ 
to  complete  his  contract,  and  may  reclaim  his- 
deposit.    lb. 

A  covenant  by  the  lessee  to  insure  premises  in 
the  names  of  himself  and  the  lessor,  although 
not  performed  literally  by  an  insurance  in  the- 
name  of  the  lessor  only,  is  yet  so  far  substantially 
performed  for  the  benefit  of  the  lessor,  and  he 
could  not  recover  for  a  breach  of  covenant,  the- 
stipulation  for  the  insurance  in  the  name  of  the 
lessee  being  for  the  exclusive  benefit  of  the 
latter,  and  which  he  is  at  liberty  to  dispense  with. 
Havens  v.  MiddUton,  10  Hare,  641 ;  22  L.  J.,  Clu 
746  ;  17  Jur.  271  ;  1  W.  R.  256. 
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Waiyer.] — ^When  a  tenant  under  a  lease  con- 
taining a  covenant  to  insure,  had,  in  consequence 
»of  his  agent*8  embezzlement,  failed  to  pay  a 
ipremium,  and  so  the  premises  were  left  for  a 
!time  uninsured,  but  the  landlord  had,  on  dis- 

•  covering  this,  afterwards  paid  the  premium,  and 
.allowed  the  tenant  to  repay  him  : — ^Held,  that 

this  was  such  a  waiver  of  a  forfeiture  under  the 

•covenant   as  to  bring  the   tenant  within  the 

•exception  in  22  &  23  Vict.  c.  35.  s.  6,  and  pre- 
clude him  from  obtaining  relief  under  23  &  24 
Vict.  c.  126,  8.  2.    NUU  V.   Or\jgUh$,  46  L.  J., 

•Q.  B.  771. 

The  22  &  23  Vict.  c.  35,  s.  6,  is  satisfied  bv  an 

:  actual  waiver,  and  it  is  not  necessary  to  have 
any  formal  document  expressly  waiving  the  for- 
feiture,   lb. 

The  mortgagee  of  a  tenant  who  had  incurred 

.a  forfeiture  cannot  be  heard  on  an  application 
for  relief  under  23  &  24  Vict.  c.  126,  s.  2,  and 

-cannot  be  made  a  party  to  the  action  of  eject- 
ment under  Ord.  XVI.  r.  13,  of  the  Judicature 
Act,  1875.    Ih. 

A  lessee  covenanted  to  insure,  and  the  premises 
were  miinsured  for  a  week : — Held,  in  an  eject- 
ment for  a  forfeiture  for  a  breach  of  this  cove- 
nant, that  the  lessor  could  not  recover,  if  he,  by 
his  conduct,  had  led  the  lessee  to  believe  that  the 
premises  were  properly  insured  by  himself.  Doe 
(L  Pitman  v.  Sutton,  9  Car.  &  P.  706.  See  Doe 
d.  Knigkt  v.  Rowe,  2  Car.  k  P.  246 ;  B.  &  M. 
343. 

The  receipt  of  rent  is  not  a  waiver  of  a  for- 
feiture, unless  it  is  of  rent  due  on  a  day  after 
the  forfeiture  was  incurred ;  and  therefore  the 

.acceptance  of  rent  due  from  the  under-tenants 
had  not  the  effect  of  a  distress,  so  as  to  operate 
as  a  recognition  of  the  existence  of  the  tenancy 

•  on  the  23rd  of  December,  when  the  money  was 
received.  Price  v.  Worwood,  4  H.  &  N.  512  ; 
28  L.  J.,  Ex.  329  ;  5  Jur.  (N.S.)  472  ;  7  W.  B.  506. 

Ck>ntiJiiiiiLg.  ] — ^A  lessee  of  buildings  covenanted 
in  a  lease  to  insure  and  continue  insured  such 
buildings,  in  the  joint  names  of  himself  and  the 
lessor,  his  executors,  administrators  or  assigns, 
.  and  there  was  a  proviso  for  re-entry  on  breach 
of  the  covenant.  The  lessee  insured  in  his  own 
name  singly,  but  shewed  the  policy  to  the 
lessor,  who  approved  of  it,  and  accepted  rent 

•  during  the  next  three  years,  ending  at  Christmas, 
1842.  The  premiums  of  insurance  were  duly 
paid  up  to  that  time,  the  premium  at  Christmas, 
1842,  covering  1843,  and  the  policy  continuing 
unaltered.    In  January,  1843,  the  lessor  assigned, 

.  and  the  assignee  in  the  same  year  brought  eject- 
ment for  a  forfeiture  incurred  by  not  insuring  in 
^e  joint  names.  No  notice  had  been  given  to 
the  lessee  to  alter  the  polic^r : — Held,  that  the 

-covenant  to  insure  in  the  joint  names  was  a 

•  continuing  covenant,  and  was  not  waived  by 
the  conduct  of  the  lessor,  except  as  to  past 
breaches,  and  that  the  ejectment  lay.  Doe  d. 
Mutton  V.  Gladwin,  6  Q.  B.  953  ;  14  L.  J.,  Q.  B. 
189 ;  9  Jur.  508. 

In  ejectment  against  a  tenant  for  forfeiture  by 
non-insurance,  brought  on  the  24th  of  December, 
1858,  it  was  proved  that  on  two  occasions,  the 
first  a  year  and  a  half  before  action  and  the 
second  in  August,  1858,  the  defendant  had 
admitted  that  he  was  uninsured.  On  the  latter 
occasion  he  stated  that  he  wanted  the  money 
for  other  purposes.    Notice  was  given  to  the 

•  d^endant  to  produce  the  policy  at  the  trial, 
-  which  he  failed  to  do.    On  the  23rd  December, 


1858,  the  plaintiff  received  tome  rent  from  tlie 
under-tenants  of  the  premises  ''on  account  of 
rent  due  at  Michaelmas" : — ^Held,  th&t  thei« 
was  evidence  from  which  a  jniy  might  presume 
a  continaing  breach  of  the  covenant  to  insnre, 
on  the  24th  of  December,  at  the  time  of  actica 
brought.  Price  v.  Wortoood,  4  H.  &  K.  612 ; 
28  L.  J.,  Ex.  329 ;  6  Jur.  (N.8.)  472 ;  7  W.  R. 
506. 

Belief  a^ainat— in  Equity.] — ^A  court  of  equity 
would  not  interfere  to  modify  a  strict  contract  to 
insure  against  fire  by  a  lessee,  where,  by  breach 
of  it,  the  lessor  might  enter,  it  being  for  the 
interest  of  all  parties  that  a  sacred  regard  should 
be  had  to  the  strict  obligations  of  the  contract. 
Meek  v.  Ckirter,  4  Jur.  (N.S.)  992 ;  6  W.  R.  852. 

The  court  has  jurisdiction  to  relieve  against  a 
breach  of  covenant  to  insure,  committed  after 
the  passing  of  the  22  &  23  Vict.  c.  35,  arising  on 
a  lease  dated  before  the  passing  of  the  act. 
Page  v.  BenneU,  2  Giff.  117  ;  29  L.  J.,  Ch.  398  ; 
6  Jur.  (N.B.)  419  ;  8  W.  B.  339. 

The  court  will  not  relieve  a  tenant  against 
the  breach  of  a  covenant  to  insure.  GrecK  v. 
Bridget,  4  Sim.  96. 

No  relief  by  injunction  against  a  forfeiture  for 
breach  of  covenant  to  keep  insured.  White  v. 
Warner,  2  Mer.  459. 

Injunction  against  an  ejectment  for  breach 
of  covenant  to  insure  against  fire  refused. 
Reynolds  v.  PiU,  19  Ves.  134  ;  2  Price,  212,  n. 

No  relief  given  against  covenant  to  insure. 
Rolfe  V.  Harris,  2  Price,  206,  n. 

In  January,  1857,  the  defendant  agreed  with 
D.,  that  as  soon  as  he  had  erected  thirty-seven 
houses,  in  eight  blocks,  on  certain  land,  he 
would  grant  him  eight  leases  of  the  land  and 
houses.  The  leases  were  to  contain  covenants 
to  insure  against  fire  in  the  Law  Fire  Insurance 
Office,  in  the  joint  names  of  the  defendant  and 
D.  or  his  assigns ;  and  if  D.  failed  to  erect  the 
houses  within  the  time  specified,  the  defendant 
was  to  have  the  power  of  re-entry.  In  April, 
1858,  the  number  of  the  houses  was,  by  agree- 
ment between  the  parties,  altered ;  and  as  to 
seventeen,  D.  was  to  roof  them  in  by  the  24th 
June,  and  complete  them  by  the  29th  September ; 
and  the  defendant  agreed  to  grant  to  D.,  or  his 
nominee,  a  lease  for  four  carcases  of  houses 
standing  on  block  No.  1 ;  and  also,  as  soon  as 
D.,  or  his  assigns,  should  have  erected  and  roofed 
in  any  of  the  carcases  of  the  houses  in  any  of  the 
blocks,  to  grant  a  lease  of  the  block  to  D.,  or  his 
nominee,  in  the  same  manner  as  if  the  bouses 
were  finished.  At  that  time  there  were,  in 
addition  to  the  four  carcases  on  block  No.  1, 
three  standing  on  block  No.  4,  and  D.  gave  the 
name  of  the  plaintiff  as  his  nominee.  The 
defendant  agreed,  as  soon  as  D.  would  be 
entitled  to  require  the  same,  to  grant  leases 
of  the  seven  houses  to  the  plaintiff,  and  D. 
assigned  to  the  plaintiff  the  two  plots  of  land, 
Nos.  1  and  4,  and  all  the  benefit  of  the  agree- 
ments of  January,  1867,  and  April,  1858,  in 
relation  thereto.  The  seven  houses  on  the  two 
blocks  were  completed  within  the  time  specified, 
but  none  of  the  remaining  houses  were  erected. 
On  the  23rd  September,  1858,  the  plaintiff 
insured  the  premises  in  the  Pho&nix  Office,  and 
in  his  own  name  only.  The  defendant  dis- 
covered the  latter  circumstance,  as  the  plaintiff 
alleged,  two  days  afterwards,  but  as  the  defen- 
dant himself  allied,  not  till  the  1st  December. 
The  defendant's  solidtOTi  in  January,  1859,  wrote 
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to  the  plaintifTB  solicitor,  claiming  a  forfeiture ; 
and  on  the  2nd  February  the  seyen  houses  were 
insured  in  the  Law  Fire  Office,  in  the  names  of 
the  plaintiff  and  the  defendant.  On  the  10th 
March  the  defendant  commenced  an  ejectment 
for  the  forfeiture,  and  he  asserted  his  right  to 
re-enter  upon  any  part  of  the  property  for 
breach  of  the  covenant  to  build  the  thirty-eeven 
houses,  and  of  the  covenant  to  insure.  The 
plaintiff  thereupon  filed  a  bill  for  an  injunction, 
and  for  specific  performance  of  the  agreement 
to  grant  a  lease : — Held,  that,  as  between  the 
plaintiff  and  the  defendant,  the  agreement 
related  only  to  the  seven  houses,  and  that  the 
plaintiff  was  bound  by  the  stipulations  of  D. 
only  so  far  as  they  related  to  the  seven  houses ;  and 
A  decree  was  made  in  the  terms  of  the  prayer. 
Boffers  v.  Tudor,  6  Jur.  (k.s)  692  ;  2  L.  T.  303. 


Vnder  OonTeyanoing  Aeti.] — See  ante, 


J.  2,  i.  ill.,  cols.  1029  et  seq. 

Proof.] — ^In  ejectment  for  not  insuring  it  is 
sufficient,  in  order  to  shew  that  the  lessee's  pre- 
mises are  not  insured,  to  call  a  clerk  of  the 
insurance  office  who  enters  the  policies  and 
premiums  and  has  searched  the  books;  but  it 
being  necessary  to  shew  that  neither  the  lessee 
nor  his  assignee  had  insured : — Held,  not  suffi- 
cient that  the  clerk  had  searched  under  the  name 
of  the  lessee  alone ;  and  although  the  defendant's 
attorney  could  be  asked  if  there  was  a  policy, 
and  if  it  was  in  court,  he  could  not  be  called 
upon  to  produce  it,  nor  on  his  refusal  be  asked  to 
prove  a  copy.     Chaplin  v.  Beid,  1  F.  &  F.  316. 

A  lease  for  years,  to  commence  at  Michaelmas, 
1845,  was  by  a  decree  for  a  specific  performance 
at  the  instance  of  the  lessee,  executed  on  12th 
January,  1847,  bearing  date  as  of  29th  September, 
1845.  The  lease  contained  a  covenant  to  insure 
the  premises,  and  keep  them  insured  during  the 
term,  and  a  power  of  entry  on  breach.  The 
landlord  brought  ejectment,  and  proved  that 
the  premises  were  not  insured  until  the  18th  of 
February,  1847.  The  lessee  gave  no  evidence  to 
account  for  the  delay : — Held,  that  assuming  that 
the  covenant  might  be  construed  as  a  covenant 
to  insure  within  a  reasonable  time  only  after  the 
execution  of  the  lease,  the  onus  of  shewing  that 
the  delay  from  12th  January  to  18th  Februaiy 
was  reasonable,  lay  on  the  defendant,  and  that 
no  evidence  being  given  to  explain  the  delay,  it 
was  right  that  the  judge  should  direct  a  verdict 
for  the  plaintiff.  J)oe  d.  Darlington  v.  Ulph^ 
13  Q.  B.  204  ;  18  L.  J.,  Q.  B.  106  ;  13  Jur.  276. 

In  ejectment  for  not  insuring  according  to 
covenant,  it  lies  upon  the  plaintiff  to  prove  that 
no  insurance  has  been  effected ;  and  the  circum- 
stance that  the  defendant  refused  to  shew  the 
policy  when  the  plaintiff  required  him,  and  the 
non-production  of  it  at  the  trial,  after  notice,  are 
not  prim&  facie  evidence  against  him.  Doe  d. 
Briiger  v.  Whitehead,  8  N.  &  P.  557  ;  8  A.  &  £. 
571 ;  1  W.  W.  &  H.  621 ;  7  L.  J.,  Q.  B.  250 ;  2 
Jur.  493. 

In  ejectment,  the  execution  by  the  defendants 
of  the  indenture  of  underlease  and  payment  of 
rent  thereunder  to  C.  is  sufficient  evidence  for 
the  jury  that  C.  was  solely  entitled  to  the  rever- 
sion expectant  upon  the  determination  of  the 
underlease.    Logan  v.  Hall^  4  C.  B.  598. 

Preiumption  ai  to.  1 — Where  the  original  lessee 

'covenants  to  keep  tne   premises  insured,  and 

afterwards  a  sub-lease  is  granted  by  his  executor, 


without  any  covenant  to  insure;  undisturbed 
possession  under  this  sub-lease  for  twenty  years 
will  entitle  a  court  to  presume  that  no  breach 
of  covenant  took  place  during  the  life  of  the 
original  lessee.  Montreeor  v.  WiUiamt,  1  L.  J. 
(O.B.)  Ch.  161. 

o.  Liability  of  Exaoutors. 

A  lessee  was  bound  to  insure.  The  insurance 
expired  on  the  25th  of  March,  and  he  died  on 
the  27th,  without  having  paid  the  premium.  The 
premium  was  not  paid  by  his  executors,  and  the 
house  was  burnt  down  on  the  26th  of  May : — 
Held,  that  the  executors  were  not  personally 
liable  for  not  having  kept  up  the  insurance.  Fry 
V.  Fry,  27  Beav.  146  ;  28  L.  J.,  Ch.  593  ;  6  Jur. 
(N.8.)  1047. 

d.  Damaffea  for  Breadi. 

A  lessee  under  covenant  to  insure  against  fire 
in  his  own  name  and  that  of  the  lessor  jointly, 
assigned  to  the  defendant,  who  covenanted  to 
keep  the  covenants  in  the  lease.  The  defendant 
having  neglected  to  keep  up  a  fire  policy  which 
had  been  effected,  the  lessee  effected  a  fresh  one, 
but  in  his  own  name  only.  No  fire  happened. 
The  lessee  brought  an  action  against  the  defendaTi  t 
for  neglecting  to  insure.  He  pleaded  payment 
of  a  farthing  into  court : — ^Held,  though  toe  lessee 
had  no  claim  to  be  indemnified  specifically  for 
the  sum  expended  by  him  in  effecting  the  fresh 
policy,  the  jury  was  at  liberty  to  awaid  more 
than  nominal  damages  for  the  risk  to  which  he 
had  been  exposed  by  the  defendant's  default. 
Bey  V.  Wyclic,  2  G.  &  D.  669 ;  12  L.  J.,  Q.  B.  83 ; 
6  Jur.  559. 

A.,  being  lessee  of  a  messuage  under  the  cor- 
poration of  London,  demised  it,  in  1829,  to  B., 
C.  and  D.,  for  twenty-one  years,  the  lessees 
covenanting  to  repair  and  insure  in  2,500Z.  at 
the  least,  in  the  Protector  Fire  Insurance  Office, 
or  in  such  other  respectable  insurance  office  in 
London  or  Westminster  as  B.,  C.  and  D.  (the 
lessees),  their  executors,  administrators  or  assigns 
should  think  fit,  with  a  proviso  for  re-entry  for 
breach  of  any  of  the  covenants.  In  1835  C. 
granted  an  underlease  to  E.  and  F.  for  the  residue 
of  the  term,  wanting  one  day,  the  underlease 
containing  the  like  covenants  to  repair  and  to 
insure  in  2,500Z.  at  the  least,  in  the  Protector 
Fire  Insurance,  or  in  such  other  respectable  fire 
insurance  office  in  London  or  Westininster,  as  B. 
and  F.,  their  executors,  administrators  or  assigns 
should  think  fit,  and  also  a  proviso  for  re-entry 
for  breach  of  any  of  the  covenants.  The  messuage 
being  out  of  repair  and  uninsured,  the  executors 
of  A.,  in  1843,  brought  ejectment  and  recovered 
possession : — Held,  that  C.  was  not  entitled  to 
recover  against  £.  and  F.  the  value  of  his  rever- 
sionary interest,  the  loss  thereof  not  being  the 
result  of  their  breaches  of  covenant,  but  of  the 
breaches  of  covenants  b^  C,  to  which  covenants 
they  were  no  parties.    JLogan  v.  Hall,  4  C.  B.  598. 

See  alto  Inbubanoe. 

10.  Ik  Restraint  of  Trade. 
See  CoKTRAOT  a»^  Vendor  AND  Purchaser. 

a.  Againat  Trading  in  Oeneral. 

Lioenoe.] — ^A  lease  contained  a  covenant  on 
the  part  of  the  lessee  that  he  would  not,  without 
the  consent  of  the  lessor,  use,  exercise  or  carry 
on  in  the  demised  premises  any  trade  or  businesa 
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whatsoerer,  nor  convert  the  dwelling-houses  into  i 
a  shop,  nor  suffer  the  same  to  be  used  for  any ' 
other  purpose  than  dwelling-houses.  One  of  the 
dwelling-houses  was  converted  into  a  public-house 
and  a  grocery  shop,  and  the  lessor,  with  full 
knowledge  of  it,  for  more  than  twenty  years 
received  the  rent.  The  plaintiff  having  purchased 
the  reversion  of  the  lessor,  brought  an  action  of 
ejectment  for  the  breach  of  the  covenant: — 
Held,  that  the  user  of  the  premises  in  their  altered 
state  for  more  than  twenty  years,  with  the  know- 
ledge of  the  lessor,  was  evidence  from  which  a 
jury  might  presume  a  licence.  Qihuon  v.  Doey^ 
2  H.  &  N.  615  ;  27  L.  J.,  Ex.  37  ;  6  W.  R.  107. 

Covenant  against  using  premises  as  a  shop  or 
warehouse  for  any  trade,  without  licence  in 
writing,  or  permitting  anything  which  may  grow 
to  the  annoyance  or  damage  of  the  lessors  or  any 
of  their  other  tenants.  Breach,  though  not  a 
nuisance  in  law,  public  or  private,  being  an 
annoyance,  not  protected  by  injunction,  there 
being  no  licence ;  and  permission  of  one  trade 
not  to  be  construed  a  general  licence  for  any  trade. 
Nor  will  the  court  enter  into  a  comparimn  which 
is  more  or  less  offensive.  Macher  v.  FonndliTig 
Hoijntal,  1  Ves.  &  B.  188. 

Bepretantationfl— Collateral  Agreement!.] — S. 
purchased  from  commissioners  by  several  con* 
veyances  the  fee  simple  of  several  houses  forming 
one  block  of  buildings  upon  a  site  laid  out  in 
accordance  with  a  building  scheme,  each  convey- 
ance containing  a  covenant  by  S.  not  to  carry  on 
or  permit  to  be  carried  on  upon  the  premises 
conveyed  any  trade  or  business  but  to  keep  the 
house  as  a  private  dwelling-house  only,  and  not 
to  do  or  suffer  to  be  done  upon  the  premises 
conveyed  anything  which  might  grow  to  the 
annoyance  of  any  person  who  might  be  or  become 
the  owner,  tenant,  or  occupier  of  any  part  of  the 
premises  then  or  late  belonging  to  the  commis- 
sioners. S.  afterwards  granted  to  the  respondent 
a  lease  of  one  of  the  houses  containing  a  restric- 
tive covenant  of  the  same  nature  and  a  block 
plan  of  the  houses.  During  the  negotiations  for 
the  lease  statements  were  made  by  S.'s  solicitors 
to  the  respondent  whereby  he  became  aware  that 
similar  restrictive  covenants  were  contained  in 
all  the  leases  granted  by  S.  of  houses  in  that 
block,  and  also  became  aware  of  the  terms  of 
the  conveyances  of  the  respondent's  house  from 
the  commissioners  to  S. : — Held,  that  although  the 
statement  made  to  the  respondent  did  not  amount 
to  a  collateral  contract  with  him  as  to  the  future 
management  of  the  estate,  the  respondent  was 
from  the  nature  of  the  transaction  entitled  to  an 
injunction  restraining  S.  from  authorising  any 
of  the  other  houses  in  the  block  to  be  used  for 
t  he  j)urpose  of  trade.  The  principles  defined  by 
Hall,  V.-C,  in  RenaU  v.  CowlUhaw  (9  Ch.  D. 
129)  approved.  Splcer  v.  Mariiiij  58  L.  J.,  Ch. 
309 ;  14  App.  Cas.  12 ;  60  L.  T.  546 ;  37  W.  R. 
G89  ;  63  J.  P.  516— H.  L.  (E.) 

What  amounti  to  Breach — Sohool.] — ^Where  a 
lessee  of  a  house  and  garden  for  a  term  of  je&rs 
covenanted  with  the  lessor  not  to  use  or  exercise, 
or  permit  or  suffer  to  be  used  or  exercised,  upon 
the  demised  premises,  any  trade  or  business 
whatsoever,  without  the  licence  of  the  lessor ; 
and  afterwards,  without  the  licence  of  the  lessor, 
assigned  the  lease  to  a  schoolmaster,  who  carried 
on  his  business  in  the  house  and  premises : — 
Held,  that  the  assignment  was  a  breach  of  this 
<»venant,  and  the  lessor  was  entitled  to  re-enter, 


under  a  proviso  for  re-entry,  for  non-perfonnance- 
of  covenants.  Dae  d.  Buh  v.  Keeling,  1  M.  &  S» 
95  ;  14  R.  R.  405. 

An  owner  of  an  estate  covered  it  with  houses^ 
and  sold  some  of  them  subject  to  a  covenant  not. 
to  carry  on  any  trade,  business  or  calling  therein, 
or  to  otherwise  use  or  suffer  the  same  to  be  used, 
to  the  annoyance,  nuisance  or  injury  of  any  of' 
the  houses  on  the  estate : — Held,  that  the  carry- 
ing on  of  a  girls'  school  in  one  of  the  houses  was^ 
a  breach  of  the  covenant.  Kemp  v.  Sober,  1  Sim. 
(N.S.)  517  ;  20  L.  J.,  Ch.  602 ;  15  Jur.  458. 

A  covenant  contained  in  a  lease  was  not  to- 
con  vert  the  demised  premises  into  a  shop  or 
public-house,  or  permit  any  person  to  cany  on 
within  or  upon  the  dwelling-house  or  premises- 
any  public  trade  or  business  whatsoever;  ancL 
that  the  dwelling-house  and  premises  should  be- 
occupied  and  used  as  a  private  dwelling-house* 
only.  The  house  was  used  as  a  young  ladies* 
day-school,  where  dancing  and  music  were 
taught ;  it  was  also  advertised  as  an  academy  for 
dancing  in  connection.with  a  literary  institu- 
tion : — Held,  that  this  was  a  breach  of  the  cove- 
nant. Wiehenden,  v.  Webiter,  5  EL  &  BL  387 ;. 
25  L.  J.,  Q.  B.  264  ;  2  Jur.  (N.S.)  590  ;  4  W.  R. 
562.  See  also  Joknttone  v.  Hall,  2  K.  &  J.  414  ^ 
25  L.  J.,  Ch.  462;  2  Jur.  (n.S.)  780,  post,  coL  1220^ 
and  Van  v.  Corpe,  3  MyL  &  K.  269 ;  6  L.  J.,  C\u 
208  ;  1  Jur.  101,  149,  ante,  coL  1090. 


Teaeher  of  Xusie — CoastmotlTe  Votie^ 

— ^Parties.] — ^In  1857  A.  granted  a  lease  of  a 
house  for  a  term  of  ninety-three  years,  with  a 
restrictive  covenant  against  the  user  of  the  house- 
for  any  art,  trade,  or  business.  The  term  grantedi 
by  the  lease  became  vested  in  B.,  and  in  October, 
1883,  B.  granted  a  lease  of  the  house  to  C.  for 
twenty-one  years,  with  an  express  permission  that' 
he  might  use  the  house  in  his  profession  of  teaching* 
music  and  singing,  and  with  the  usual  covenant  for 
quiet  enjoyment.  There  was  constructive  notice 
of  the  original  lease  in  the  underlease,  but  C.  had? 
no  personal  knowledge  or  notice  of  the  restrictive 
covenant.  A  breach  of  the  covenant  having- 
been  committed  by  C,  the  devisees  in  trust  of  A. 
brought  an  action  against  B.  and  C,  claiming  aik 
injunction  and  damages : — ^Held,  that  the  plain- 
tiffs were  entitled  to  an  injunction  against  0.^ 
and  damages  against  B.,  who  was  a  proper  par^ 
to  the  action.  Trittim  v.  Banhart,  66  L.  T.  306  ^ 
35  W.  R.  474. 

Reeeivixig  Pupilf  as  Lodgers.  ] — Receivings 


as  lodgers  the  governesses  and  pupils  of  a  neigh* 
bouring  school  : — Heldt  a  breach  of  a  covenant 
to  use  a  house  for  no  other  purpose  than  a- 
"  private  residence."  Hohton  v.  Tulloeh,  67  L.  J^ 
Ch.  502. 

Hospital.] — ^A  hospital,  the  patients  of 


which  make  small  payments  according  to  their 
means,  is  a  *'  business  "  within  the  meaning  of  a 
covenant  by  lessee  with  lessor  not  to  carry  oi» 
upon  the  demised  premises  "  any  trade,  business, 
or  dealing  whatsoever,  or  anything  of  the  nature 
thereof."  Bramtoell  v.  Lacy,  48  L.  J.,  Ch.  339  ;. 
10  Ch.  D.  691  ;  40  L.  T.  361 ;  27  W.  R.  463. 

A  covenant  not  to  use  a  house  for  the  "  exercise 
or  carrying  on  of  any  art,  trade  or  business, 
occupation  or  calling,"  is  broken  by  using  the 
house  for  the  purpose  of  a  ho^ital  association, 
established  without  a  view  to  profit,  to  provide 
accommodation  for  patients  able  and  willing  to* 
pay  for  it.  Portaian  T*Home  Ho^yitaU  AitocUt*- 
tion,  27  Ch.  D.  81,  n. ;  50  L.  T.  599,  n. 
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Sale  by  Anetion.] — ^A  ooyenant  to  use  a 

house  as  a  private  house  only  is  not  broken  bj  an 
auction  sale  on  the  premises  of  the  famitnre 
belonging  to  the  house.  Jleeves  v.  Cattell,  24 
W.  B.  485. 

In  a  retail  bhop  sales  by  auction  are  allowable 
unless  prohibited  by  the  agreement  between 
landlord  and  ^ienant.  Keith  y.  Beid^  L.  B.  2 
H.  L.  Sc  39. 

CharitabU  Institiitlon  when  no  Pay- 

BMBt  reeeired.] — ^The  lease  of  a  house  contained 
a  corenant  tHat  the  lessee  should  not  use, 
exercise,  or  carry  on  upon  the  premises  any  trade 
or  business  of  any  description  whatsoever : — 
Held,  that  a  chiuitable  institution  called  a 
**  Home  for  Working  Girls,"  where  the  inmates 
were  provided  with  board  and  lodging,  whether 
any  payment  was  taken  or  not,  was  a  business, 
and  came  within  the  restrictions  of  the  covenant. 
RolU  V.  MUler,  63  L.  J.,  Ch.  682 ;  27  Ch.  D.  71 ; 
60  L.  T.  597 ;  32  W.  R.  806—0.  A,  Afflrming  48 
J.  P.  367,  618. 

It  is  not  essential  that  there  should  be  pay- 
ment in  order  to  constitute  a  business ;  nor  does 
payment  necessarily  make  that  a  business  which 
without  payment  would  not  be  a  business.    It. 

Putting  Votioe  in  Window.] — ^A  sub- 


lessee who  was  bound  by  a  covenant  in  a  lease  to 
use  a  pailicular  house  as  a  dwelling-house  only, 
put  up  a  notice  in  the  window  of  it  as  follows  : 
*'  Alpheus  Andrews,  Ck)al-office  ;  and  at  the  Coal 
Exchange."  Orders  were  taken  by  him  for  coal 
at  the  house,  bat  no  coal  was  actually  supplied 
there  to  customers,  and  the  house  was,  in  other 
respects,  used  as  a  dwelling-house.  Upon  a 
motion  by  the  reversioner  for  an  injunction  to 
restrain  the  lessee  and  sub-lessee  from  putting 
up  the  notice,  or  using  the  house  otherwise  than 
as  a  dwelling-house  only : — ^Held,  that  the 
injunction  must  be  granted.  Wilhinton  y. 
Bagers,  10  Jur.  (N.B.)  5 ;  9  L.  T.  434 ;  12  W.  R.  119. 

By  Leisee  with  Owner — Corresponding  Ooto- 
nanta  inbiequently  entered  into  by  Owner 
with  Pnrchasera  —  Bight  of  late  Owner  to 
enforee  against  Assignee  with  Votioe.] — S.,  an 
owner  in  fee  simple  of  land,  demist  it  for 
ninety-nine  years  to  a  lessee,  who  assigned  it 
with  Ihe  lessor's  consent,  the  assignee  covenant- 
ing with  the  lessor,  "  his  heirs  and  assigns,  as 
owner  for  the  time  being  of  land  forming  part 
of"  the  E.  estate  that  the  assignee,  his  executors, 
administrators,  and  assigns,  would  not  **  for  the 
space  of  ten  years  from  the  date  thereof  use  or 
allow  to  be  used  the  said  premises  for  any  trade 
or  business  other  than  that  of  a  poulterer  and 
cheesemonger."  The  assignee's  executrix  and 
universal  kgatee  agreed  to  let  the  nremises 
for  three  years  to  a  tenant  who  agreea  to  use 
them  as  a  dieesemonger's  and  poulterer's  shop 
only.  The  tenant  assigned  his  interest  to  B., 
who  signed  a  memorandum  indorsed  on  the 
agreement,  agreeing  to  perform  the  covenants 
contained  therein.  He  subsequently  used  the 
premises  as  a  grocer's  shop,  and  for  the  sale  of 
wines  and  spirits  under  an  ofE-licence.  The  shop 
in  question  formed  one  of  a  row  of  shops  which 
had  belonged  to  S.,  and  each  of  which  was 
limited  by  covenant  to  a  particular  trade,  and  S. 
on  selling  some  of  the  other  shops  had  covenanted 
with  the  purchasers  that  the  shop  now  occupied 
by  B.  should  not  be  used  for  the  purpose  for 
which  B.  was  now  using  it.  S.  had  subsequently 
disposed  of  all  his  interest  in  the  E.  estate.    He 
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now  brought  an  action  against  B.  for  an  injunc- 
tion to  restrain  him  from  using  the  shop  except 
as  a  cheesemonger's  and  poulterer's.  The  defen- 
dant contended  that  S.  having  parted  with  all 
his  interest  in  the  estate  could  not  enforce  the 
covenant : — Held,  that,  though  the  plaintiff  had 
parted  with  his  interest  in  the  estate,  he  had  still 
an  interest  in  enforcing  the  covenant  previously 
entered  into  with  him  as  owner,  inasmuch  as  he 
had,  by  his  subsequent  covenants  to  the  same 
effect,  made  himself  liable  to  be  sued  by  the 
purchasers  of  the  other  shops  in  case  the  cove- 
nant should  be  infringed,  and  the  defendant 
having  taken  the  premises  with  notice  of  the 
title  of  which  the  restrictive  covenant  formed 
part,  the  plaintiff  was  accordingly  entitled  to 
the  injunction  he  asked  for.  Spenoer  v.  Bailey, 
69  L.  T.  179. 

**irnless  adjoining  Eonie  should  be  turned 
into  Shop."] — A  lease  of  a  house  contained  a 
covenant  by  the  lessee  to  use  the  house  as  a  pri- 
vate dwelling-house  only,  provided  that  if  any 
of  the  adjoining  houses  of  the  lessor  should  be 
converted  into  a  shop,  the  lessee  might  convert 
the  demised  premises  to  a  similar  use.  One  of  the 
adjoining  houses  of  the  lessor  was  afterwards  let 
to  a  photographer,  who  exhil^ted  photographs 
outside,  and  used  the  ground-floor  room  for  the 
exhibition  of  photographs  and  the  sale  of  album- 
cases  and  frames,  the  door  being  kept  open  by 
day,  but  no  alteration  was  made  in  the  building. 
Semble,  that  a  conversion  into  a  shop  might  be 
effected  by  user,  without  anv  structural  altera- 
tions of  the  house,  and  that  there  had  been  such 
a  user  of  the  house  for  the  sale  of  goods  as  to  be 
a  conversion  into  a  shop  within  the  meaning  of 
the  proviso.  WUhimon  v.  Bogers,  2  De  G.  J.  &  S. 
62  ;  10  Jur.  (N.8.)  162  ;  9  L.  T.  696  ;  12  W.  R.  284. 

Hot  to  use  Premiaoi  except  as  Pott-offloe — 
When  broken.] — By  a  lease  in  1852,  premises 
were  demised  to  the  postmaster-general  for  1,000 
years,  at  the  rent  of  one  shilling,  and  the  poet- 
master-general  covenanted  that  he  and  his 
successors  would  at  all  times  during  the  term  use 
the  premises  as  a  post-oiBce  for  the  district,  and 
would  not  use  the  premises  for  any  other  purpose. 
Ejectment  having  been  brought  on  a  proviso 
for  re-entry  for  the  breach  of  the  covenant,  on 
the  ground  that  the  excise  duties  and  licences 
for  dogs,  men-servants,  horses,  &c.,  had  been 
received  and  granted  on  the  premises  by  the 
post-office  derl^  : — Held,  that  there  had  been  no 
oreach  of  the  covenant.  Wadham  v.  Poetmatter- 
Generaly  40  L.  J.,  Q.  B.  310  ;  L.  R.  6  Q.  B.  644  ; 
24  L.  T.  646  ;  19  W.  R.  1082. 

Vie  of  Premisea  otherwiae  than  ai  Hotel.] — 

By  agreement  dated  1889,  the  plaintifb  agreed 
to  let  to  the  defendant  the  dwelling-house  and 
premises  known  as  the  P.  Hotel,  the  lease  to 
contain  a  covenant  not  to  assign  without  leave 
and  a  covenant  not  to  carry  on  certain  specified 
trades.  The  premises  during  the  previous  eighty 
years  had  sometimes  been  u^  as  an  hotel,  some- 
times as  separate  tenements,  and  once  as  an 
asylum.  The  defendant  entered  into  an  agree- 
ment with  the  War  Office  to  provide  accommoda- 
tion for  several  non-commissioned  officers  and 
their  wives  and  families,  and  for  this  purpose 
made  certain  structural  alterations  by  erecting 
wooden  partitions  and  cooking-stoves: — ^Held, 
that  the  defendant  was  not  bound  by  the  agree- 
ment to  use  the  premises  solely  as  an  hotel,  and 
that  the  acts  of  waste  complained  of  were  eithec 
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meliorative  or  triYial.  Orani  Canal  Co,  t. 
MoNamee,  29  L.  B.,  Ir.  131— C.  A. 

Vot  to  Afllx  any  outwud  Hark  or  Shew  of 
Bufineii.] — The  plaintifi,  who  was  lessee  of  a 
house  known  as  15,  C.  Street,  and  1,  £.  Street, 
under  a  lease  which  was  about  to  expire,  but 
which  he  expected  would  be  renewed,  entered 
into  an  agreement  with  D.  to  grant  him  a  lease 
of  certain  rooms  on  the  ground  floor  of  the  house. 
The  agreement  provided  that  the  lease  to  be 
granted  should  contain  certain  specified  cove- 
nants, "  and  all  such  other  covenants  and  condi- 
tions as  shall  be  contained  in  the  lease  about  to 
be  granted"  to  the  plaintifE,  **  with  such  additions 
as  may  be  necessary  and  proper  in  an  under- 
lease." It  was  also  provided  that  on  nonpay- 
ment of  rent  or  nonperformance  of  any  of  the 
agreements  therein  contained  on  the  part  of  the 
tenant,  it  should  be  lawful  for  the  plaintiff  to 
re-enter  and  eject  all  tenants  and  occupiers,  and 
that  a  similar  provision  should  be  inserted  in  the 
lease  about  to  be  granted  to  D.  The  renewed 
lease  was  granted  to  the  plaintiff,  and  contained 
a  covenant  by  the  lessee  &at  he  would  not  carry 
on  upon  the  premises  certain  specified  trades  "  or 
any  other  open,  noisy  or  offensive  trade  or  busi- 
ness whatsoever,  or  convert  the  same  into  a  shop, 
or  afiix  or  permit  any  outward  mark  or  shew  of 
business  to  be  affixed  thereon."  It  contained  a 
proviso  for  re-entry  by  the  lessors  on  nonpay- 
ment of  rent,  or  if  the  lessee  should  not  **  observe, 
perform  or  keep  all  and  every  the  covenants  and 
agreements"  therein  contained.  Soon  after  D. 
granted  a  lease  of  two  of  the  rooms  comprised  in 
title  agreement,  with  use  of  the  door  in  C.  Street, 
to  B.,  a  tailor.  B.  then  put  up  in  a  window 
looking  into  A.  Street  a  wire  blind  on  which  was, 
"  H.  Browne  &  Ck>.,  late  Storey,  Browne  &  Co., 
Entrance,  15,  Clifford  Street"  ;  and  on  a  roller- 
blind,  "  H.  Browne  &  Co.,  15,  Clifford  Street." 
On  the  railings  outside  the  entrance  in  C.  Street, 
B.  put  a  brass  plate,  on  both  sides  of  which  was, 
"  H.  Browne  &  Co.,  late  Storey,  Browne  k  Co., 
tailors,  from  157,  New  Bond  Street"  : — Held,  that 
the  agreement  must  be  construed  as  containing 
the  covenant  in  the  lease  not  to  afiix  or  permit  to 
be  affixed  **  any  outward  mark  or  shew  of  busi- 
ness," and  also  the  proviso  for  re-entry  on  non- 
performance or  non-observance  of  the  covenants, 
and  that  the  blinds  and  brass  plate  constituted  a 
breach  of  the  covenant.  JBvant  v.  DavU,  48  L.  J., 
Ch.  223 ;  10  Ch.  D.  647 ;  39  L.  T.  391 ;  27  W.  R.  285. 

By  the  writ  and  statement  of  claim  the  plaintiff 
claimed  an  injunction,  damages,  and  to  recover 
possession  of  the  premises  comprised  in  the  agree- 
ment. In  the  statement  of  claim  he  alleged 
that  he  had  **  always  been  and  is  ready  and 
willing  to  grant "  the  lease  to  D.  The  plaintiff 
had  not,  up  to  the  trial  of  the  action,  granted  a 
lease  to  D. : — Held,  that  he  had  claimed  incon- 
sistent relief,  and  had  submitted  to  act  on  the 
agreement,  and  was  therefore  entitled  to  an 
injunction  only  against  both  D.  and  B.  and  with- 
out costs.    Ih. 

Snforoing  —  AffixmatiTe  and   VegatiTe 

CoTonants.] — ^In  adjudicating  upon  covenants  in 
the  nature  of  restrictive  covenants,  where  an 
affirmative  covenant  has  a  negative  element  in 
it,  or  where  a  covenant  is  partly  affirmative  and 
partly  negative,  the  court  will  in  a  proper  case 
enforce  the  negative  portion  of  the  covenant. 
Clegg  v.  Hands,  59  L.  J.,  Ch.  477  ;  44  Ch.  D.  503  ; 
62  L.  T.  502  ;  38  W.  B.  433  ;  66  J.  P.  180— C.  A. 


Suit  by  Berenioner  of  Freehold.] — ^A  court  of 
equity  will  not,  at  the  instance  of  a  person  having 
a  mere  reversionary  interest  in  the  freehold,  inter- 
fere to  restrain  the  breach  of  a  covenant  entered 
into  by  the  tenant  with  the  lessor  against  aury- 
ing on  any  businessupon  the  demised  premises, 
unless  special  damage  is  shewn.  Johnstone  v. 
Sail,  2  Kay  &  J.  414  ;  25  L.  J.,  Ch.  462  ;  2  Jur. 
(N.S.)  780  ;  4  W.  B.  417. 

In  a  case  resting  simply  upon  covenant,  if  the 
party  seeking  specific  peif  ormance  be  entitled  in 
possession,  he  has  a  right  to  the  enjoyment  of  the 
property,  modo  et  formft,  according  to  his  cove- 
nant ;  but  if  he  be  entitled  in  remainder  only, 
he  must  shew,  that  he  has  sustained  some 
material  damage  by  reason  of  the  breach  to 
entitle  him  to  relief  of  tiiis  nature.    lb. 

Demise  of  land  for  999  years,  at  a  yearly  rent 
of  33Z.  odd,  and  covenant  by  lessee  not  to  carry 
on,  or  suffer  to  be  carried  on,  in  any  building  to 
be  erected  on  the  premises,  any  of  several  noxioos 
or  objectionable  trades  and  employments,  **or 
any  other  trade,  business  or  employment  what- 
soever," but  to  use  the  premises  solely  for  private 
dwelling-houses.  The  lessor  died,  having  devised 
the  premises  to  one  for  life,  and  to  the  plaintiff 
in  remainder.  The  defendimt,  as  sub-lessee, 
carried  on  upon  the  premises  a  school  for  girls. 
A  bill  for  an  injunction,  living  the  tenant  for 
life  (who  was  not  a  plaintiff),  dismissed  with 
costs,  upon  the  ground  that,  having  regard  to  the 
circumstances  that  the  plaintiffs  were  merely 
entitled  in  remainder,  the  relief  prayed  was  too 
minute,  there  being  no  case  of  waste,  but  only  a 
possibility  of  the  respectability  of  the  neighboor- 
hood  being  in  some  measure  affected ;  and  the 
argument  from  acquiescence  could  not  apply, 
the  plaintiffs  having  no  right  of  re-entry.  *  Ih. 

Semble,  if  there  had  been  any  injury  to  the 
material  of  the  house  and  premises,  or  if  a  grossly 
noxious  trade  had  been  carried  on,  the  phiintiff 
might  be  entitled  to  relief,  although  claiming  in 
remainder  only,  and  not  in  possession.    Ih, 

Whether  Viiial.]— iSis^  ante,  col.  1089. 

b.  Againat  Partiotdar  Trados: 

How  far  Binding  on  Leiiee*!  Ezeentora.] — 
On  a  covenant  that  (in  consideration  of  a  weekly 
payment  to  A.  and  his  executors  for  a  term 
certain)  A.  shall  not  exei'cise  a  particular  trade, 
the  executors  of  A.  are  not  bound  to  abstain 
from  exercising  it.  Cook  v.  Caloraft,  2  W.  Bl. 
856  ;  3  Wils.  380. 

How  fiur  Binding  on  Snb-leieee.] — A  sub- 
lessee of  a  house,  whose  immediate  lessor  is  bound 
by  covenant  not  to  carry  on  a  particular  trade, 
will  be  restrained  from  carrying  on  such  trade, 
although  he  took  his  lease  without  notice  of  the 
covenant,  at  least  unless  it  appears  that  he  made 
careful  inquiries  at  the  time  of  taking  his  lease, 
and  learnt  nothing  which  should  have  set  him  on 
further  investigation.  Parker  v.  W?ifte,  1 H.  &  M. 
167  ;  32  L.  J.,  Ch.  520  ;  8  L.  T.  446 ;  11  W.  B. 
683. 

Where  a  lessee  covenants  not  to  exercise  a 
particular  trade  on  the  premises,  and  then  makes 
an  underlease  without  express  notice  of  the 
covenant,  the  underlessee  being  precluded  by 
the  agreement  from  the  full  investigation  of  the 
title,  the  underlessee  is  boimd  by  the  covenant, 
although  it  does  not  run  with  the  land.  ClememU 
V.  Welles,  11  Jur.  (N.s.)  991 ;  14  W.  B.  187. 
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In  1808,  the  dweUing-house  No.  1,  Memon 
fiqaare  East,  in  the  city  of  Dublin,  "and  also 
the  coach-house  and  stable  belonging  thereto/' 
were  demised  for  a  term  of  years,  the  lessee 
•covenanting  to  keep  the  premises  in  good  repair, 
and  so  deliver  them  up  at  the  end  of  the  term. 
The  coach-house  and  stable  lay  at  the  rear  of  the 
house,  but  were  separated  from  it  by  other  build- 
ings. There  were  no  restrictive  covenants  in  the 
lease,  although  the  lessor  was  himself  lessee  of 
the  premises  as  well  as  of  the  ground  covered  by 
the  intervening  buildings,  under  a  lease  of  1806, 
which  contained  covenants  against  using  the 
front  of  any  of  the  houses  as  a  shop,  and  against 
tluit  of  a  butcher,  involving,  at  the  option  of  the 
head  landlord,  forfeiture  or  an  additional  rent 
while  the  trade  should  be  carried  on.  The  lease 
of  1808  contained  a  reservation  of  all  royalties  to 
the  head  landlord,  but  made  no  direct  reference 
to  that  of  1806.  In  1875  the  owner  of  the  lessee's 
intei-est  in  the  lease  of  1808  made  a  sub-lease  of 
the  coach-house  and  stable,  authorising  their 
conversion  into  a  butcher*s  shop.  On  their 
having  been  so  converted,  and  their  structure 
altered,  the  owner  of  the  reversion  upon  the  lease 
of  1808  filed  a  bill  for  an  injunction,  when  the 
Master  of  the  Rolls  made  a  decree  perpetually 
restraining  the  use  of  the  altered  premises  as  a 
butcher's  shop,  although  some  of  the  intervening 
buildings  which  f  ront^  the  street  had  been  used 
as  shops,  but  not  as  butchers'  shops,  for  a  number 
of  years.  The  sub-lessee  of  1875  having  appealed : 
— Held,  that  the  decision  should  be  affirmed, 
with  the  addition  to  the  decree  of  a  clause  pro- 
hibiting any  of  the  trades  specified  in  the  lease 
of  1806  from  being  carried  on  upon  the  premises 
sub-demised  to  the  owner.  Mawuell  v.  Hort^ 
I  L.  R.  Ir.  88. 

Hot  to  me  House  as  Pnblie-hoiiie  or  Boer- 
idiop.] — ^A  lease  contained  a  covenant  that  a 
house,  to  be  built  immediately  adjoining  the 
house  in  which  the  lessor  lived,  should  be  built 
fit  for  a  private  family,  under  a  penalty  of  lOZ. 
yearly  additional  rent,  unless  the  lessor  should 
convert  his  house  to  any  public  use : — ^Held,  that 
this  was  a  continuing  covenant,  and  bound  the 
lessee  as  weU  to  keep  as  to  build  the-  house  as  a 
private  dwelling-house,  and  was  broken  by  his 
converting  it  into  a  public-house.  Bray  v. 
FogaHy,  Ir.  R.  4  Bq.  544  ;  18  W.  R.  1161. 

Held,  also,  that  the  lOZ.  a  year  additional  rent 
was  a  penalty,  and  not  liquidated  damages,  and 
that  the  lessor  was  not  restricted  to  suin^  for  the 
4ulditional  rent,  but  was  entitled  to  an  injunction 
to  restrain  the  tenant's  converting  the  house  into 
A  public-house.    Ih. 

-»—  Aoqaieioenoe.] — The  lessee  built  another 
house,  not  adjoining  the  house  of  the  lessor,  on 
the  plot  of  ground  demised  by  the  lease.  The 
4iecond  house  was  converted  into  a  public-house, 
with  the  assent  of  the  lessor : — Held,  that  this 
was  not  such  acquiescence  in  the  breach  of  the 
•covenant  as  to  debar  the  lessor  from  relief  in 
respect  of  the  other  house.    Ih. 

What  amounts  to  a  Breaeh  of.] — A  person 


who  had  entered  into  a  covenant  not  to  use  a 
house  as  a  public-house,  tavern  or  beer-house, 
opened  a  grocer's  shop  there,  at  which  he  carried 
on  the  sale  of  beer  to  be  drunk  oS.  the  premises 
.as  an  ancillary  business  to  his  grocer's  business : — 
Held,  that  this  was  no  infringement  of  the  cove- 
bant.  HcU  V.  Collyer,  50  L.  J.,  Ch.  311 ;  16  Ch.  D. 
718  ;  44  L.  T.  214 ;  29  W.  R.  502 ;  45  J.  P.  466. 


An  owner  in  fee  of  a  house  subject  to  a  cove- 
nant not  to  use  it  for  certain  offensive  trades, 
or  any  trade  which  might  be  deemed  a  public 
nuisance,  or  as  a  public-house  for  the  sale  of 
beer,  without  the  consent  of  the  original  vendors, 
taking  out  an  excise  licence  for  the  sale  of  beer 
not  to  be  drunk  on  the  premises,  is  not  a  breach 
of  the  covenant.  Pease  v.  Caaies,  12  Jur.  (N.8.) 
684  ;  14  L.  T.  886  ;  14  W.  R.  1021. 

A  lease  contained  a  covenant  by  the  lessee 
not  to  allow  any  house  on  the  land  demised  to 
be  used  as  a  beer-shop.  The  lessee  carried  on 
the  trade  of  a  grocer  in  a  house  on  the  demised 
premises  in  partnership  with  his  brother.  The 
brother  took  out  an  excise  licence  to  sell  beer 
in  the  house  by  retail  to  be  consumed  ofE  the 
premises  ;  and  did  so  sell  beer  there : — Held,  a 
breach  of  the  covenant.  St.  Albans  (Bithop)  v. 
Battertby,  47  L.  J.,  Q.  B.  671 ;  3  Q.  B.  D.  359  ; 
38  L.  T.  685  ;  26  W.  R.  678. 

Whether  Bnnaing  with  the  Land.] — 


The  owner  of  a  freehold  house  had  entered  into 
a  covenant  with  the  plaintlfr,  whowas  a  previous 
owner,  that  the  building  should  not  be  used  as 
a  beershop.  The  house  was  afterwards  let  to  a 
tenant  from  year  to  year  without  express  notice 
of  the  covenant : — Held,  that  although  the  cove- 
nant might  not  at  law  run  with  the  land,  he  was 
bound  by  it  in  equity.  Wilson  v.  ffart^  35  L.  J., 
Ch.  569 ;  L.  R.  1  Ch.  463 ;  12  Jur.  (N.8.)  460 ; 
14  L.  T.  499  ;  14  W.  R.  748. 

A  covenant  by  a  purchaser  of  land  not  naming 
his  assigns,  that  no  building  erected  on  the  land 
shall  be  used  as  a  beershop,  does  not  run  with 
the  land.    lb. 

See  also  Flelden  v.  Slater ,  infra,  and  Jay  v. 
RicJuirdson,  infra. 

'*RetaUer  of  Wine,  Spirita  or  Boer.";]— The 
lessee  of  a  theatre  bought  an  adjoining  piece  of 
ground,  which  was  subject  to  a  covenant,  of 
which  he  had  notice,  that  "  the  trade  of  an  inn- 
keeper, victualler,  or  retailer  of  wine,  spirits  or 
beer,"  should  not  be  carried  on  there.  He  erected 
on  this  piece  of  ground  a  building  the  object  of 
which  was  to  furnish  convenient  egress  from  the 
theatre ;  but  on  each  floor  he  set  up  a  counter 
for  selling  wine,  spirits  and  beer,  which  could 
not  be  approached  directly  from  the  outside,  but 
at  which  any  person  who  paid  for  admittance  to 
the  theatre  when  open  for  theatrical  performances 
could  purchase  refreshments : — ^Held,  that  the 
lessee  was  carrying  on  the  trade  of  a  retailer  of 
wine,  spirits  and  beer,  and  must  be  restrained 
from  doing  so.  Jones  v.  Bone  (L.  R.  9  Kq.  674) 
distinguished.  BuoJUe  v.  Fredericks^  44  Ch.  D. 
244  ;  62  L.  T.  884  ;  88  W.  R.  742  ;  55  J.  P.  165— 
C.  A.    See  also  ZeOwnd  ^EarV)  v.  Sislop,  infra. 

Wine  Bminoii.] — Injunction  granted  to 
restrain  a  breach  of  covenant  against  carrying 
on  a  wine  business  secured  by  forfeiture  of  the 
lease  and  a  penalty.  Barrett  v.  Blagra/ee^  5  Ves. 
555. 

Prohibition  of  Bale  of  Halt  and  Spirituous 
Liquors  —  Working  Men's  Clnb  —  Supply  of 
liquors  to  Members.] — ^A  club  of  working  men 
were  the  lessees  of  premises  the  lease  of  which 
contained  a  covenant  that  they  should  not  be 
used  for  the  anle  of  wines,  malt  or  spirituous 
liquors.  The  rules  provided  for  the  purchase  of 
liquor  and  its  distribution  at  fixed  prices  among 
the  members  by  whom  it  was  consumed  upon 
the  premises,  the  profits  being  applied  to  the 
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general  purposes  of  the  clab : — ^Held,  that  this 
was  not  a  sale  within  the  meaning  of  the 
covenant.    JRanken  v.  Sunt,  10  B.  249. 

Hot  to  me  Pronisei  ai  aOoffoe-hoiiM—- Broaoh 

— Iigunotion.] — ^A  lessee  covenanted  not  to  use 
the  demised  premises  as  a  cofEee-honse : — Held, 
that  canying  on  a  business  consisting  mainly  of 
the  sale  of  tea  and  coffee  in  packets  as  groceries, 
but  consisting  also,  as  incidental  and  ancillary 
thereto,  of  the  sale  of  cups  of  tea  and  coffee,  and 
of  such  eatables  as  slices  of  bread  with  butter  or 
cheese,  roUs,  eggs,  sandwiches  and  pork-pies,  to 
be  consumed  on  the  premises,  was  a  breach  of 
the  covenant.  Buckle  v.  Fredericks  (44  Ch.  D. 
244)  followed ;  Stuart  v.  Diplack  (43  Ch.  D.  343) 
distinguished.  Fitz  y.  lies,  62  L.  J.,  Ch.  258  ; 
[1893]  1  Ch.  77  ;  2  B.  132  ;  68  L.  T.  108— C.  A. 

Hot  to  allow  Eonsei  in  Street  to  be  used  as 
Eating-house.] — B.  demised  an  eating-house  for 
a  term  of  twenty-one  years,  and  covenanted 
tiiat  he  would  not  during  the  term  let  any  house 
in  the  same  street  for  the  purpose  of  carrying  on 
the  business  of  an  eating-house,  prOTided  always 
that  the  covenant  should  be  binoing  only  on  B., 
and  not  on  his  heirs,  administrators  or  assigns. 
Subsequently  B.  let  the  adjoining  house  for 
twenty-one  years  to  another  person,  who  cove- 
nanted with  him  not  to  carry  on  there  any  trade 
or  business  without  B.'s  licence.  The  first  lease 
was  subsequently  assigned  to  E.,  and  the  second 
to  G.  K.  brought  an  action  against  B.  and  G. 
to  restrain  G.  from  carrying  on  an  eating-house 
on  the  premises  comprised  in  the  second  lease, 
and  B.  from  permitting  him  to  do  so : — ^Held, 
that  the  covenant  could  not  be  treated  as  a 
covenant  that  none  of  the  houses  should  during 
the  term  be  used  as  an  eating-house,  and  that  as 
B.  had  not  let  the  second  house  for  the  purpose 
of  an  eating-house,  the  covenant  was  not  broken 
by  G.'s  carrying  on  there  the  business  of  an 
eating-house,  nor  by  B.*s  not  interfering  with  his 
doing  so.  Xenip  v.  Bird,  46  L.  J.,  Ch.  828  ;  6 
Ch.  D.  974  ;  37  L.  T.  63  ;  25  W.  B,  838— C.  A. 

Hot  to  earry  on  Bnsineii  of  Ctonfeotloner.] — 

It  is  no  breach  of  covenant  not  to  carry  on  the 
business  of  a  wholesale  or  retail  confectioner  for 
a  grocer  and  tea-dealer  to  sell  a  particular  kind 
of  sweetmeat  in  which  a  confectioner  may  happen 
to  deal.  Lumley  v.  Metropolitan  Ry.,  34  L.  T. 
774— C.  A. 

A  grant  to  A.  and  his  heirs  to  the  use,  intent 
and  purpose  that  the  trade  or  business  of  a  baker 
or  confectioner  should  not  at  any  time  be  carried 
on  upon  the  premises  granted,  amounts  to  a 
covenant  by  the  grantee  not  to  carry  on  such  a 
trade  upon  the  premises.  Hodgson  v.  Coppard, 
29  Beav.  4  ;  30  L.  J.,  Ch.  20 ;  9  W.  B.  9. 

The  grantee  had  let  the  property  to  a  tenant 
who  had  committed  and  was  committing  the 
breaches  complained  of,  but  who  was  not  made  a 
party  to  the  suit : — Held,  that  an  injunction 
might  be  granted  to  restrain  the  grantee,  his 
agents  or  servants,  from  carrying  on  such  a  trade, 
but  that  the  injunction  could  not  be  extended  to 
his  tenants.    Ih, 

Hot  to  earry  on  Trade  of  a  Bntoher.] — ^A 

covenant  in  a  lease  that  the  lessee  shall  not 
exercise  the  trade  of  a  butcher  upon  the  premises, 
is  broken  by  his  selling  raw  meat  by  retail, 
although  no  beasts  were  there  slaughtered.  Doe 
d.  Qaskell  v.  Spry,  1  B.  &  Aid.  617  ;  19  B.  B.  404. 


Against  Sale  by  Anetion.] — The  ciromnstance 
that  a  lessor  has  a  right  of  re-entry  for  breach  of 
a  covenant  not  to  use  the  premises  for  the  purpose 
of  a  sale  by  auction,  does  not  produde  him  from 
coming  to  a  court  of  equity  to  restrain  the 
commission  of  the  breach.  Parker  v.  Whyte,  32 
L.  J.,  Ch.  620;  2  N.  B.  167;  8  L.  T.  446;  11 
w^,  B.  683. 

Covenant  by  lessee  not  to  permit  sale  by  public 
auction  on  the  demised  premises  not  broken  by 
a  sale  by  auction  of  goods  and  chattels  on  the 
premises  by  trustees  under  an  assignment  of  the 
goods  and  chattels,  there  being  no  evidence  that 
the  lessee  knew  of  or  permitted  the  sale.  Toleman 
V.  PaHhury,  39  L.  J.,  Q.  B.  136;  L.  B.  6  Q,  B. 
288  ;  22  L.  T.  33  ;  18  W.  B.  679— Ex.  Ch. 

Ladies'  Ontfltter — Overlapping  Bniinen.] — 
The  sale  by  a  hosier  in  the  ordinary  course  of 
his  business  of  certain  articles  sold  by  a  ladies' 
outfitter,  is  not  a  breach  of  a  covenant  not  to 
carry  on  the  business  of  a  ladies'  outfitter,  even 
if  the  articles  sold  form  a  substantial  part  of  the 
business  of  a  ladies*  outfitter.  F^elden  v.  Slater 
(L.  B.  7  Bq.  523)  distinguished.  StuaH  v.  DiploeL 
59  L.  J.,  Ch.  142  ;  43  Ch.  D.  343  ;  62  L.  T.  333 : 
38  W.  B.  223— C.  A. 

Covenant  in  ConToyanoe  of  Fee— Breaeh  by 
Lesaec  of  Purchaser.]- The  plaintiff  conveyed 
an  estate  in  fee  simple  to  the  defendant  and  his 
heirs,  to  the  use  that  certain  trades  should  not  be 
carried  on  upon  the  premises.  The  defendant 
underlet  the  premises  to  a  tenant  who  carried 
on  one  of  the  restricted  trades.  Upon  a  bill  for 
an  injunction  : — Held,  to  amount  to  a  covenant 
on  the  part  of  the  defendant  not  to  cany  (m  the 
restricted  trades,  but  that  the  defendant  alone 
could  be  restrained,  the  tenant  not  being  a  party 
to  the  bill.  Hodsony.  Coppard, 7  Jur.  (n.8.)  11  ; 
9  W.  B.  9. 

A  lessee  is  bound  to  inquire  into,  and  is  fixed 
with  notice  of  all  covenants  into  which  his  lessor 
has  entered  in  respect  of  the  land.  In  1854  a 
dwelling-house  ana  a  shop  were  conveyed  by  the 
plaintiff  to  A.  in  fee,  in  consideration  of  the  pay- 
ment by  A.  to  the  plaintiff  of  a  perpetual  yearly 
rent-charge ;  and  the  conveyance  contained  a 
covenant  by  A.,  his  heirs,  executors  and  adminis- 
trators, with  the  plaintiff,  his  heirs  and  assigns, 
that  he  and  they  would  not  use  or  occupy,  or  per- 
mit to  be  used  or  occupied,  the  building  "  as  an 
inn,  public-house  or  tap-room,  or  for  the  sale  of 
spirituous  liquors  or  ale  or  beer."  In  1857  B. 
became  tenant  from  year  to  year  of  the  house, 
using  and  occupying  it  for  the  business  of  a 
grocer.  In  1862  A.  demised  the  house  and  shop 
to  B.  for  twenty-one  years  at  a  yearly  rent ;  the 
only  restrictive  covenant  being  a  covenant  by  B. 
that  "no  offensive  business  or  occupation  or 
nuisance  shall  be  carried  on  or  committed  on  the 
said  premises,  and  that  the  same  shall  be  used  as 
a  dwelling-house  and  shop  only."  In  1866  B.,  as 
the  agent  of  a  firm  of  London  wine  merchants,, 
began,  in  the  course  of  his  business  of  a  grocer, 
to  sell  on  the  premises  wine  and  spirits,  but  in 
bottle  only.  On  a  bill  for  an  injunction  against 
A.  and  B.,  it  was  found,  as  the  result  of  the 
evidence,  that  B.  had  no  knowledge  of  the  cove- 
nant in  the  original  deed : — Held,  notwithstand- 
ing, that  he  was  put  upon  inquiry,  and  was  fixed 
with  constructive  notice  of  the  covenants 
Ficlden  v.  Slater,  38  L.  J.,  Ch.  379 ;  L.  B.  7  Eq. 
523  ;  20  L.  T.  112  ;  17  W.  B.  485. 

Held,  also,  that  the  words,  **for  the  sale  of 
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spirituous  liquors,"  did  not  prevent  the  sale  of 
wine,  but  extended  to  the  sale  of  spirituous 
liquors  in  bottle ;  and  injunction  granted  aooord- 
inglj.    Ih, 

Held,  also,  that  the  original  grantor  having 
filed  a  bill  to  restrain  the  lessee  from  breach  of  a 
restrictive  covenant  contained  in  the  original 
grant,  the  original  prantoe  was  not  a  necessary 
party  to  the  suit.    Ih, 

CoTsnant  by  Lessor  not  to  allow  Hotel  within 
a  certain  Dittanoe — Breaoh  by  Porehaser  of 
part  of  the  Estate.] — A  purchaser  in  fee  of  a 
piece  of  land  cannot,  by  the  purchase  of  a  lease 
granted  of  the  same  land,  avoid  covenants  which 
his  vendor  had  taken  from  his  tenants  over  a 
wide  area,  in  aid  of  covenants  which  he  had 
entered  into  with  third  parties.  Jay  v.  Richard- 
son, 30  Beav.  563  ;  81  L.  J.,  Ch.  398  ;  8  Jur.  (N.S.) 
689  ;  6  L.  T.  177  ;  10  W.  R.  412. 

A.  demised  a  plot  of  land  for  a  term  of  forty 
years  for  the  erection  of  an  hotel,  with  a  cove- 
nant that  he,  his  heirs,  or  assigns,  would  not, 
during  the  term,  let  any  house,  building,  or 
land  for  the  erection  of  an  hotel  or  inn,  or  for 
the  sale  of  ale  or  beer  or  spirits,  within  a 
quarter  of  a  mile  of  the  plot  of  land  so  leased. 
A.  demised  another  plot  of  land  to  8.,  who 
covenanted  that  he  would  not  allow  any  build- 
ing to  be  erected  thereon  to  be  used  for  the 
sale  of  beer,  without  the  written  authority  of 
A.,  his  heirs,  or  assigns.  B.,  with  notice  of  the 
covenants,  purchased  the  reversion  in  S.'s  lot, 
and  afterwfuds  bought  up  his  lease.  He  after- 
wards commenced  building  an  hotel  thereon. 
Upon  a  bill  by  the  owner  of  the  hotel,  a  per- 
petual injunction  was  granted,  daring  the  con- 
tinuance of  his  lease,  to  restrain  R.  from  using  the 
building  as  an  hotel,  or  for  the  sale  of  beer.    lb. 

Hot  to  be  engaged  in  a  Trade  within  a  given 
Biitriot— Lending  Money  to  Person  trading 
within  Distriot.] — ^A  covenant  not  to  be  engaged 
in  a  specific  trade  "  or  in  any  matter  or  thing 
whatsoever  in  anywise  relating  thereto,"  within 
a  given  district,  does  not  prevent  the  covenantor 
from  lending  money  to  a  person  engaged  in  such 
trade  within  the  limits,  upon  mortgage  of  his 
trade  premises,  although  he  may  know  that  the 
mortgagor  has  no  means  of  paying  the  debt 
except  out  of  the  profits  of  the  business.  Bird 
V.  Lake,  1  H.  jc  M.  338. 

A  mortgagor  expressly  charging  the  debt  upon 
such  profits  would  be  a  breach  of  covenant.    lb. 

Semble,  that  there  is  nothing  in  such  a  cove- 
nant to  prevent  the  covenantor  from  buying  any 
number  of  houses  within  the  district,  fitting 
them  up  and  selling  them  for  the  purpose  of  the 
trade  in  question,  provided  he  has  no  direct 
interest  in  the  businesses  carried  on  in  them 
after  such  sales  respectively.    lb. 

Soots  Law— CoTonant  in  Fen  Charter  against 
Trade  of  Publican— Bight  of  Superior  to  enloree.! 
—A  restriction  in  a  feu  charter,  purporting  to  bind 
not  only  the  original  contracting  feuar  and  his 
heirs,  but  also  his  assignee  or  any  tenant  or  pos- 
sessor of  the  houses  to  be  erected  on  the  feu,  and 
power  to  enforce  or  dispense  with  it,  is  given  not 
to  the  disponer  or  his  heirs,  but  to  the  superior 
for  the  time  being  ;  the  restriction,  unless  repug- 
nant to  the  nature  of  the  estate  taken  by  the 
feuar  or  to  public  policy,  is  a  condition  of  the 
feu,  and  iims  with  the  land  against  singular 
fluocessors.    In  all  cases  of  restrictive  conditions 


in  a  feu  charter,  the  superior  must  have  power  to 
enforce  them,  or  to  dispense  with  them  according 
to  his  own  will  or  not,  whether  the  charter  is  so 
expressed  or  not,  unless  the  benefit  of  them  and 
the  right  to  enforce  them  are  communicated  to 
other  feuars.  Tailors  of  Aberdeen  v.  Qmtts  (1 
Rob.  App.  Cas.  296),  followed.  Zetland  (^EarV) 
V.  HUlop,  7  App.  Cas.  427— H.  L.  (Sc.) 

A  restraint  against  carrying  on  the  trade  of  a 
publican  is  as  good  in  law,  and  as  capable  of 
running  with  the  land,  as  a  restraint  against 
carrying  on  any  other  business;  and  the  fact 
that  restrictions  are  placed  by  statute  upon  the 
freedom  of  that  particular  trade  constitutes  no 
reason  why  a  private  contract  to  prevent  it 
from  being  carried  on,  without  the  consent  of 
the  superior,  should  be  held  invalid  or  contrary 
to  law.    lb. 

Feu  rights  of  land  in  Qrangemouth.  a  town  of 
5,000  inhabitants,  contained  restrictions  against 
retailing  malt  or  spirituous  liquors,  or  allowing 
the  same  to  be  sold  or  retailed  within  the  build- 
ings erected  on  the  feus  without  the  superior's 
permission.  The  superior  sought  an  interaict  to 
prohibit  the  defenders,  the  feuars,  from  continu- 
ing to  sell  any  kind  of  malt  or  spirituous  liquors, 
&c.,  alleging  that  the  whole  of  the  town  was 
built  on  ground  held  of  him  as  superior  ;  that  he 
was  proprietor  of  certain  houses  in  the  heart  of 
the  town  at  a  rental  of  750^. ;  that  he  had  still  a 
large  extent  of  ground  in  and  adjacent  to  the 
town  available  for  feuing,  and  that  his  mansion- 
house  was  within  half  a  mile  of  the  town  ;  and 
that  these  properties  were  damaged  by  the 
existence  of  so  many  public-houses.  The  defen- 
ders pleaded  no  interest  to  sue  the  action, 
acquiescence,  and  prescriptive  use.  On  the  ques- 
tion of  relevancy : — Held,  first,  that  the  restric- 
tions sought  to  be  imposed  were  not  pereonal.  or 
inconsistent  with  public  policy,  nor  repugnant  to 
the  pursuer's  estate,  they  relating  to  the  use  and 
employment  of  buildings  erected  on  the  land; 
secondly,  that  the  interest  to  sue  the  action  was 
connected  with  patrimonial  rights,  and  that  the 
superior's  case,  as  shewn  on  the  record,  was 
sufficient  to  entitle  him  to  the  relief  which  he 
prayed.    lb. 

Held,  also,  that  it  was  the  plain  intention  of 
the  contracting  parties  that  the  superior  should 
determine,  wh^er  there  are  to  be  public-houses 
upon  any  of  the  feus,  and  if  so,  their  number  and 
position,  and  accordingly  the  superior  in  granting 
his  licence  to  certain  feuars  to  sell  liquor  was  in 
no  sense  departing  from  or  waiving  the  prohibi- 
tion. But  it  was  a  different  question  in  all  or 
some  of  the  cases,  whether  the  pursuer  might  not 
be  seeking  to  enforce  the  restrictions  under  cir- 
cumstances, or  in  a  manner  which  ought  to 
deprive  him  of  the  assistance  of  the  court,  ^here 
being  facts  averred,  from  which,  if  proved  or 
admitted,  it  might  be  legally  inferred,  that  suc- 
cessive superiors  had  so  acquiesced  in  the  f  euar's 
use  of  their  premises  for  the  sale  of  liquor  that 
the  prohibition  must  be  held  to  have  been 
unconditionally  discharged.  But  the  record 
leaving  it  open  to  the  superior  to  adduce 
evidence  which  might  give  a  different  colour 
to  these  facts,  the  parties  must  proceed  to  proof 
before  the  questions  of  acquiescence  and  waiver 
and  prescriptive  use,  could  be  decided.    lb. 

a  Afiralnat  Offensive  Trades. 

What  a  Breach  of— Depositing  Bangeroni 
Substances.]  —  Using   premises  for   depositing 
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large  qoantitieB  of  lucifer-matches,  whereby  the 
premises  are  rendered  so  dangerous  as  to  be 
uninsurable  against  fire,  is  not  a  breach  of  a 
covenant  not  to  carry  on  any  noisome  or  offen- 
sive trade,  the  word  **  dangerous  "  not  being  in 
the  covenant.    Stchman  v.  Isaacs,  4  L.  T.  285. 

Publie  Home.] — ^In  a  lease  for  years  of  a 

messuage  and  premises  in  a  public  street,  the 
lessee  covenanted  that  he,  his  executors,  adminis- 
trators or  assigns,  should  not  permit  or  suffer  any 
person  or  persons  to  inhabit  the  same,  who 
should  carry  on  therein  certain  enumerated 
trades  or  businesses,  **or  any  other  trade  or 
business  that  might  be,  or  grow  or  lead  to  be, 
offensive,  or  any  annoyance  or  disturbance,  to 
any  of  the  other  tenants  of  the  lessor.*'  The 
lessee  granted  an  underlease  of  the  premises 
(subject  to  the  like  covenant)  to  A.,  who  opened 
them  as  a  public-house,  in  the  business  of  a 
licensed  victualler,  which  was  not  one  of  the 
businesses  enumerated  in  the  covenant : — Held, 
tiiat  such  an  act  did  not  amount  to  a  breach  of 
the  covenant.  Jones  v.  Thames  3  D.  &  B.  152  ;  1 
B.  k  C.  716  ;  1  L,  J.  (O.B.;  K.  B.  200  ;  25  B.  B.  546. 


Lnnatio  Asylum.] — ^The  converting  of  a 


demised  house  into  a  lunatic  asylum  is  not  a 
breach  of  a  covenant  not  to  "  use  or  exercise  any 
trade  or  business  of  butcher,  baker,  slaughter- 
man, melter  of  tallow,  tallow-chandler,  tobacco- 
pipe  maker,  soap-boiler,  or  any  other  offensive 
trade.  Doe  d.  WetherellY,  Bird,  4  N.  &  M.  285  ; 
2  A.  &  E.  161 ;  4  L.  J.,  K.  B.  52. 

In  such  a  covenant  the  words  **  trade "  and 
'*  business  "  must  be  taken  to  be  used  in  different 
senses,  and  the  former  must  be  confined  to  a 
business  conducted  by  buying  and  selling.    lb. 


Hospital.]  —  The  establishment    of   a 


hospital  for  the  treatment  of  outdoor  patients 
suffering  from  diseases  of  the  throat,  nose,  ear, 
skin,  and  eye,  fistula,  and  other  diseases,  is  a 
breach  of  a  covenant  in  a  building  lease  against 
carrying  on  certain  specified  trades,  or  doing  any 
act  "  which  shall  or  may  be  or  grow  to  the  annoy- 
ance, nuisance,  grievance,  or  damage  of  the 
lessor,  his  heirs  or  assigns,  or  the  inhabitants  of 
the  neighbouring  or  adjoining  houses,"  and  will 
be  restrained  by  injunction.  The  covenant  is 
not  confined  to  the  lessor  and  his  own  sub- 
tenants, but  would  be  broken  by  annoyance  to 
the  inhabitants  of  neighbouring  or  adjoining 
houses.  Ibd-jHeatley  v.  ienham,  58  L.  J.,  Ch.  83  ; 
40  Ch.  D.  80  ;  60  L.  T.  241 ;  37  W.  B.  38— C.  A. 
In  order  to  enforce  such  a  covenant  it  is 
not  necessary  to  show  that  actual  damage  or 
pecuniary  loss  has  been  sustained.  It  is  sufficient 
without  proving  actual  risk  of  infection  that 
sensible  people  feel  a  reasonable  apprehension  of 
risk,  and  interference  with  the  pleasurable  enjoy- 
ment of  their  houses  for  ordinary  purposes,  as 
distinguished  from  a  mere  fanciful  filing  of 
distaste  entertained  by  sensitive  persons.    lb, 

Xook  Anotion.] — ^A.  being  in  possession  of 


a  house  on  the  understanding  that  a  lease  would  be 
granted,  underlet  to  B.,  and  B.  underlet  to  C.  In 
the  lease  subsequently  granted  was  a  covenant 
that  neither  T.  nor  her  executors,  administra- 
tors, nor  permitted  assigns  should  permit  any 
offensive  trade  to  be  carried  on,  nor  iinderlet 
without  licence.  D.,  who  had  become  tenant 
without  the  knowledge  of  T.,  subsequently  to  the 
date  of  the  lease  carried  on  a  mock  auction, 


which  being  complained  of  by  other  tenants,  the 
lessors  filed  a  bill  and  moved  for  an  injunction 
to  restrain  D.  from  carrying  on  the  trade,  and  P. 
from  permitting  it  to  be  carried  on,  or  under- 
letting without  licence.  Motion  as  to  T.  refused 
with  costs,  and  no  order  made  as  to  D.,  who  did 
not  appear.    Moses  v.  Taylor,  11  W.  B.  81. 

How  Ux  Binding  on  Sub-lesiee. — A  lease  con- 
tained a  covenant  by  the  lessee  and  his  assigns 
''not  to  use,  exercise,  or  carry  on  upon  the 
demised  premises,  or  permit  or  suffer  any 
part  thereof  to  be  occupied  by  any  person 
who  shall  use,  occupy,  or  carry  on  therein  any 
noisome  or  offensive  trade.'*  E.  purchased  an 
underlease  of  the  premises  with  notice  of  the 
covenant  in  the  original  lease,  and  made  a  furtber 
sub>demise,  containing  a  similar  covenant,  to  M. 
M.,  after  being  in  occupation  some  months,  began 
to  carry  on  an  offensive  business  on  the  premises. 
In  an  action  by  the  original  lessor,  claiming  an 
injunction  against  both  £.  and  M. : — ^Held,  that 
no  injunction  ought  to  be  granted  against  £., 
there  being  no  evidence  to  show  that  E.  had 
authorised  or  sanctioned  M.  to  occupy  the 
premises  to  carry  on  therein  an  offensive  business ; 
and  that  E.  was  not  to  be  compelled  by  means  of 
an  injunction  to  bring  an  action  of  ejectment 
against  M.  The  doctrine  of  7\ilk  v.  Moxhay  (2 
Ph.  774),  explained.  Haywood  v.  Brunsurieh 
Building  Society  (8  Q.  B.  D.  403),  and  Atuter- 
berry  v.  Oldham  Corporation  (29  Ch.  D.  750), 
followed.  Hall  y.  ^win,  57  L.  J.,  Ch.  95  ;  37 
Ch.  D.  74 ;  57  L.  T.  831 ;  36  W.  B.  84— C.  A. 

Semble,  that  the  words  ''shall  not  suffer  or 
permit,"  in  a  covenant  of  this  kind  ought  not  to 
oe  Construed  as  equivalent  to  "  shall  hinder  and 
prevent,**  but  rather  as  "  shall  not  authorise  or 
sanction.'*    lb. 

Ooastnietioii  ofl]  —  The  defendants  were 
assignees  of  the  lease  of  certain  premises  which 
had  been  demised  by  the  plaintiffs  for  a  term  of 
years,  the  reddendum  being  as  follows  :  "  yield- 
ing and  paying  a  yearly  rent  of  30/.  by  equal 
quarterly  payments  '*  on  the  usual  quarter-days, 
"  and  a  like  yearly  rent  of  252.  by  like  equal  pay- 
ments in  case  any  of  the  trades,  occupations,  or 
things  hereinafter  covenanted  not  to  be  carried 
on  or  done  upon  the  said  premises  shall  be 
carried  on  or  done.**  The  lessees,  among  other 
usual  covenants,  covenanted  not  to  cany  on 
upon  the  premises  certain  specified  trades  or 
businesses,  nor  any  offensive,  noisome,  or  noisy 
trade  or  business  whatsoever,  nor  do  nor  suffer  to 
be  done  anything  which  might  be  or  grow  to  the 
damage  or  annoyance  of  the  lessors.  The  lease 
contained  a  condition  of  re-entry  if  the  said 
yearly  rent  of  30Z.  or  the  said  further  rent  of  25/., 
in  case  the  same  should  become  pajrable,  were  in 
arrear,  or  if  and  whenever  there  should  be  a 
breach  of  any  of  the  covenants  thereinbefore 
contained  on  the  part  of  the  lessees.  The  defen- 
dants having  carried  on  upon  the  demised  pre- 
mises a  business  within  the  terms  of  the  above^ 
mentioned  covenant,  the  plaintiffs  sued  to  recover 
the  premises  upon  a  forfeiture  of  the  lease : — 
Held,  that  the  lease  could  not  be  construed  as 
meaning  that  the  defendants  were  entitled  to 
carry  on  the  business  in  question  upon  payment 
of  the  additional  rent  mentioned  in  the  redden- 
dum, and  that  the  plaintifb  were  entitled  to 
re-enter  under  the  condition  for  re-entry  should 
they  choose  to  exercise  that  option,  instead  of 
requiring  the  payment  of  the  additional  rent. 
West^fn  v.  Metropolitan  Asylum  District  Marna^ 
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ger»,  61  L.  J.,  Q.  B.  399 ;  9  Q.  B.  D.  404  ;  46 
L.  T.  680 ;  80  W.  R.  623  ;  46  J.  T.  664— C.  A. 

In  constraing  a  coTenant  not  to  cany  on  any 
offensive  trade  or  bosinefls  on  premises  demised, 
much  will  depend  on  the  situation  of  the  pre- 
mises ;  and  in  constraing  snch  a  covenant  it  is 
particularly  worthy  of  consideration,  whether 
such  trade  as  that  complained  of  was  carried  on 
there  at  the  time  of  the  demise.  GvUeridge  v. 
Munyard,  7  Car.  &  P.  129 ;  1  M.  ft  Bob.  334. 

"  VnisuiM.'*]— JTam'^mi  v.  6hod  (L.  R.  11  Eq. 
388),  in  limiting  the  term  ** nuisance"  in  a 
restrictive  covenant  to  that  which  is  a  legal 
nuisance  questioned.  Tod'Heatley  v.  Benkam^ 
68  L.  J.,  Ch.  83  ;  40Ch.D.80;  60  L.  T.  241 ;  87 
W.  B.  38— C.  A. 

Xnforeing  by  Injimetioii.]  —  Per  Lindlcy, 
L.  J. : — ^Without  deciding  that  the  existence  of  an 
hospital  is  per  se  an  annoyance,  the  apprehension 
of  risk  of  infection  entertained  by  reasonable 
men  amounts  to  a  breach  of  the  extra  protection 
intended  to  be  given  to  the  covenantee  by  the 
introduction  into  the  covenant  of  the  words 
"annoyance"  and  "grievance"  in  addition  to 
"  nuisance  or  damage."    IK 

d.  Other  Beatriotionfl* 

To  Buy  all  Beer,  Wine  or  Spirits  tnm  Land- 
lord—How  Satisfied.] — ^A  covenant  by  the 
tenant  of  a  public-honse  to  purchase  of  his 
landlord  all  beer  to  be  sold  or  consumed  in  or 
upon  the  premises  is  not  broken  by  the  tenant 
buying  through  an  agent,  without  the  knowledge 
of  the  landlonl,  b(«r  made  by  the  landloid. 
Edwieh  V.  Hawhen^  or  Edridge  v.  Hawker,  60 
L.  J.,  Ch.  577 ;  18  Ch.  D.  199 ;  46  L.  T.  168 ; 
29  W.  B.  914. 

Implied  Coreiuuit  on  Part  of  Landlord.1 

— Semble,  that  where  such  a  covenant  is  entered 
into  by  a  tenant  there  is,  in  the  absence  of 
express  stipulation,  an  implied  obligation  on  the 
part  of  the  kindlord  to  supply  the  tenant  with 
such  kinds  of  beer  as  he  requires,  and  if  this 
obligation  is  not  fulfilled,  the  tenant  is  at 
liberty  to  buy  the  beer  which  he  requires  else- 
where.   Ih. 

A  covenant  to  take  all  beer  consumed  on 
premises  is  conditional  on  a  proper  supply  of  a 
marketable  article.  Luker  v.  Dennis^  47  L.  J., 
Ch.  174  ;  7  Ch.  D.  227  ;  37  L.  T.  827 ;  26  W.  B.  167. 

A  contemporaneous  counter-covenant  to  supply 
imports  a  condition  precedent  that  it  will  be 
performed  in  lieu  of  the  condition  otherwise 
unplied.    lb. 

A  continual  breach  of  such  condition  amounts 
to  a  release  of  the  covenant  to  take.    lb, 

Binding  on  Assignee.] — ^A.  and  B.  on  a 

demise  to  them  of  the  Sutton  Arms  covenanted 
to  take  from  the  landlord  or  his  assigns  all  beer 
consumed  in  the  Sutton  Arms  and  also  the 
Milton  Arms  (a  public-house  held  by  A.  alone,  of 
different  landlords)  : — ^Held,  that  an  assign  from 
A.  of  the  Milton  Arms,  who  had  notice,  was 
bound  by  the  covenant,    lb. 

And  see  also  White  v.  Southend  Hotel  Co.,  infra. 

Xnforeement  by  Assignee.] — In  a  lease 

of  a  public-house  by  brewers,  therein  described 
as  the  lessors,  including  in  such  term  "  assigns," 
the  lessee  covenanted  not  to  buy  or  sell  on  the 
premises  any  ale  or  stout  other  than  such  as 


should  be  bonA  fide  purchased  of  the  said  lessors, 
or  from  them  or  either  of  them,  either  alone  or 
jointly  with  any  other  person  or  persons  who 
might  thereafter  become  a  partner  or  partners 
wiUi  them  or  either  of  them,  provided  they  or 
he  should  at  such  time  deal  in  or  vend  such 
liquors,  and  should  be  willing  to  supply  the 
same  of  good  ouality  and  at  a  faXz  market  price. 
The  lessors  sold  the  goodwill  of  their  business 
and  the  reversion  of  the  public-house  to  a  brewer 
carrying  on  business  at  a  neighbouring  brewery, 
and  expressly  assigned  to  hha  the  benefit  of 
this  covenant.  In  an  action  by  the  lessors  and 
their  assignee  to  restrain  a  breach  of  the  cove- 
nant : — ^Held,  that  the  covenant  was  assignable, 
and  was  not  confined  to  persons  carrying  on 
business  at  the  lessors'  brewery,  and  that  the 

Slaintiffs  were  entitled  to  an  injunction.  Doe 
.  Calvert  v.  Retd  (10  B.  k  C.  849),  distinguished, 
Semble,  the  covenant  ran  with  the  land,  and 
could  be  sued  upon  by  an  assignee  of  the 
reversion.  Clegg  v.  Hands,  69  L.  J.,  Ch.  477 ; 
44  Ch.  D.  603;  62  L.  T.  602;  88  W.  B.  433; 
66  J.  P.  180— C.  A. 

A  covenant  by  the  lessee  of  an  hotel  with  the 
lessor,  his  heirs  and  assigns,  not  to  sell  or  permit 
to  be  sold  upon  the  demised  premises  during  the 
term  any  wines  or  spirits  other  than  shall  have 
been  supplied  by  or  through  the  lessor  (a  'wine 
and  spirit  merchant),  or  his  successors  or  assigns, 
is  a  covenant  touching  the  land,  it  runs  with  the 
land,  and  is  binding  on  the  assigns  of  the  lessee, 
although  assigns  were  not  named  in  the  cove- 
nant. The  principles  laid  down  in  Totem  v. 
Chaplin  (2  H.  BL  138),  Oegg  v.  Hande  (69  L.  J., 
Ch.  477  ;  44  Ch.  D.  603),  and  Fleetwood  v.  HuU 
(68  L.  J.,  Q.  B.  841 ;  28  Q.  B.  D.  36),  appUed. 
White  V.  Southend  Hotel  Co.,  66  L.  J.,  Ch.  387  ; 
[1897]  1  Ch.  767 ;  76  L.  T.  278  ;  46  W.  B.  434— 
O.A. 

Sereraneaof  Ownenhipof  Beyenionand 

of  Lessor's  Bniiness.] — ^The  fact  that  the  owner- 
ship of  the  reversion  to  the  demised  property 
has  become  severed  from  the  ownership  of  the 
business  of  the  lessor  does  not  prevent  tne  lessor 
or  his  representatives  from  enforcing  snch  a 
covenant.    lb. 

Abatement  of  Bent  en  Obserranoo  of 

OoTenant.] — ^The  assigns  of  the  lessee,  if  they 
comply  with  the  covenant  and  purchase  their 
wines  and  spirits  from  the  successors  in  business 
of  the  lessor,  will  be  entitled  to  the  benefit  of  a 

{>roviso  for  abatement  of  rent  contained  in  the 
ease  to  which  t&e  lessee  was  entitled  on  his 
observance  of  the  covenant.    1  b. 

The  lc»se  of  a  public-house  contained  a  cove- 
nant that  the  lessee  and  his  assigns  would,  during 
the  term,  purchase  all  beer  required  for  the 
business  from  the  lessors,  a  proviso  for  re-entry 
or  nonpayment  of  rent,  or  nonperformance  of 
the  covenants,  and  a  provision  for  reduction  of 
the  rent  so  long  as  tne  lessee  should  purchase 
beer  from  the  lessors : — Held,  that  the  covenant 
to  purchase  beer  was  an  absolute  one,  and  that 
the  lessee  had  not  the  alternative  of  dealing 
with  a  rival  brewer  and  paying  the  unreduced 
rent.    Ha^Aury  v.  Owndy,  68  L.  T.  166. 

Corenaat  not  to  do  anything  whereby 
Lioenoo  **may  be  Forfeited."] — ^The  lessee  of  a 
public-house  covenanted  not  to  "  do  or  suffer  to 
be  done  on  the  premises  any  act  whereby  the 
licences  necessary  for  using  the  said  premises  as 
an  inn,  tavern,  or  public-house  may  be  forfeited 


1281 


LANDLORD  AND  TENANT— Coreminte. 


1282 


or  the  renewal  thereof  withheld."  He  was 
twice  convicted  of  offences  as  such  tenant,  and 
the  convictions  were  indorsed  on  his  licence. 
He  assigned  his  lease,  and  a  subsequent  occu- 
pant of  the  premises  obtained  a  renewal  of  the 
licence : — Held,  that  he  had  committed  a  breach 
of  the  covenant.  Harmann  v.  Powell^  60  L.  J., 
Q.  B.  628  ;  65  L.  T.  265  ;  66  J.  P.  160. 

The  lessee  of  an  inn  covenanted  to  use  and 
keep  it  open  as  an  inn  during  the  term,  and  not 
to  do  any  act  whereby  the  licences  might  become 
forfeited.  The  lessee  having  threatened  to  do 
certain  acts,  inconsistent  with  the  first  branch 
of  the  covenant,  the  lessor  obtained  an  ex  parte 
injunction  restraining  him  from  discontinuing 
to  use  and  keep  open  the  premises  as  an  inn,  and 
from  doing  any  act  whereby  the  licences  might 
become  forfeited,  or  be  refused.  But  the  injunc- 
tion was  afterwards  dissolved,  the  court  having 
no  jurisdiction  to  restrain  a  person  from  dis- 
continuing to  use  premises  as  an  inn,  which 
was  the  same  in  effect  as  ordering  him  to  keep 
an  inn ;  and  no  intention  having  been  shown 
on  the  part  of  the  defisndant  to  violate  the 
negative  part  of  the  covenant.  Hooper  v. 
Brodriokj  11  Sim.  47  ;  9  L.  J.,  Ch.  321. 

See  also  Fleetwood  v.  Hull,  68  L.  J.,  Q.  B.  341 ; 
23  Q.  B.  D.  35  ;  60  L.  T.  790;  37  W,  B.  714  ;  64 
J.  P.  229  (ante,  coL  1097). 

11.  As  TO  Building. 

a.  By  I«e«aee. 

*  Hot  to  erect  Buildingi— Hoarding!.]— The 
erection  of  wooden  hoardings  for  the  purpose  of 
advertisement  fastened  to  the  demised  premises 
constitutes  a  breach  of  a  covenant  not  to  "erect 
or  make  any  other  building,  or  erection,  on  any 
part  of  the  demised  premises."  Pocoek  v.  OUham^ 
1  Cab.  &  E.  104. 


Erection  of  Trellif-work  Screen.] — ^The 


erection  of  a  wooden  trellis- work  screen  which  is 
substantial,  and  intended  to  be  permanent,  is  a 
breach  of  a  lessee's  covenant  not  to  erect  or  build 
on  the  demised  premises  or  any  part  thereof  any 
other  building  whatsoever  except  a  stable  or 
coach-house.  Wood  v.  Cooper^  63  L.  J.,  Ch.  845  ; 
T1894]  3  Ch.  671 ;  8  E.  517 ;  71  L.  T*  222  ;  43 
W.  R.  201, 

A  screen  of  this  kind  interfered  with  the  access 
of  light  to  a  neighbouring  house  let  by  the  lessor 
to  another  tenant,  and  irrespective  of  such  inter- 
ference it  was  held  to  be  a  breach  of  a  covenant 
not  to  do  anything  which  might  be  an  annoyance 
to  any  tenant  of  the  lessor,  on  the  ground  that  a 
reasonable  person,  having  regard  to  the  ordinary 
use  of  such  house  for  pleasurable  enjoyment, 
would  be  annoyed  by  it.  Tod-HeaUey  v.  Benham 
(40  Ch.  D.  80)  applied.    Ih. 

To  Srect  Bnildingf— Whether  Burning  with 
the  Land.]— iSS^  ante,  coL  1098. 

To  Bnild  within  Speoified  Period.^— A  builder 
agreed  to  take  some  land  on  a  buildmg  lease,  and 
to  erect  houses  within  a  specified  period,  the 
landowner  making  him  an  advance ;  there  was  a 
clause  of  forfeiture,  in  default  of  their  being 
completed  within  the  time: — ^Relief  against  a 
forfeiture  was  refused  to  the  builder,  it  appearing 
that  the  landowner  had  fully  performed  his  part 
of  the  conti-act.    Croft  v.  Ooldsmid,  24  Beav.  312. 

A.  having  a  leasehold  estate,  on  which  he  had 
eovenanted  to  erect  buildings  within  a  certain 


time,  bequeathed  it  and  also  his  personal  estate 
(subject  as  to  the  latter,  to  the  payment  of  his 
debts),  to  trustees  for  B.  for  life,  with  several 
limitations  over.  A.  died  before  the  time  expired, 
leaving  the  covenant  unperformed  in  part : — 
Held,  that  his  general  personal  estate  was  liable 
to  the  performance  of  the  covenant.  MarehaU  v. 
Solloway,  6  Sim.  196. 

To  Vow  BnUd.]— Where  a  man  in  a  building 
lease  covenants  to  new  build  the  bride  messuages 
on  the  premises,  rebuilding  some  and  repairing 
others  is  not  a  sufficient  pei'formance  of  the 
covenant ;  for  the  lessee  must  rebuild  the  whole  ; 
neither  is  the  pulling  down  and  rebuilding  the 
fore  and  back  fronts  a  rebuilding  within  the 
covenant ;  upon  such  a  covenant  the  lessors  are 
entitled  to  a  specific  performance.  Sed  secus  of 
a  covenant  to  repair.  In  this  case,  however,  the 
court,  instead  of  decreeing  a  specific  performance, 
left  it  to  a  jury  to  ascertain  tne  damages 
sustained,  and  directed  an  issae  accordingly. 
London  CUy  v.  Miuk,  3  Atk.  612 ;  1  Ves.  12. 

To  bnild  HoniM  of  Particular  8t7le.]~Injunc- 
tion  to  restrain  the  breach  of  a  covenant  that 
buildings  shall  be  erected  upon  a  general  plan 
refused,  the  covenantee  having  acquiesced  in  a 
partial  deviation  from  the  plan  and  not  having 
made  immediate  application  to  the  court.  Roper 
V.  Williams,  Turn.  &  B.  18  ;  23  B.  R.  169. 

A  landlord  who  relaxes  in  favour  of  some  of 
his  tenants,  a  covenant  entered  into  for  the 
benefit  of  all,  is  not  entitled  to  an  injunction  to 
restrain  the  other  tenants  from  in&inging  that 
covenant.    Ih, 

Equity  will  execute  a  covenant  that  lessee's 
erection  shall  correspond  with  adjoining  houses. 
FranJUyn  v.  Tuton,  6  Madd.  469. 

By  an  indenture,  a  messuage  and  outbuildings 
in  the  city  of  London  were  demised  by  the  plain- 
tifE  to  the  defendants,  for  the  purpose  of  being 
pulled  down  and  new  buildings  erected  on  the 
site.  The  lease  contained  a  covenant  that  the 
defendants  would,  within  four  years,  "rebuild 
on  the  site  of  the  messuage  in  a  substantial, 
workmanlike  manner,  a  new  house  and  premises, 
suitable  for  merchants'  and  dealers'  counting- 
houses,  and  sale-rooms"  : — Held,  first,  that  the 
covenant  did  not  involve  any  obligation  to  erect 
the  new  house  in  the  same  manner  and  in  l^e 
same  style  and  shape,  and  with  the  same  eleva- 
tion as  the  old  building.  Low  v.  Innei,  4  De  G. 
J.  &  S.  286  ;  10  Jur.  (N.S.)  1037  ;  11  L.  T.  217. 

Held,  secondly,  that  even  if  it  did,  the  impli- 
cation would  have  been  rebutted  in  the  case 
before  the  court,  inasmuch  as  the  covenant  stipu- 
lated that  the  new  house  and  premises  should  be 
suitable  for  a  purpose  to  which  the  old  building 
was  not  applied.    lb. 

The  lease  contained  an  agreement  that  such 
of  the  windows  and  lights  in  the  new  house  and 
premises  as  occupied  the  site  of  ancient  lights 
were  to  be  considered  as  and  should  have  all  the 
rights  of  ancient  lights: — Held,  that  this  was 
merely  an  agreement  between  the  parties  amount- 
ing to  an  engagement  by  the  lessees  that,  so  far 
as  they  were  concerned,  and  so  far  as  they  were 
owners  of  the  adjoining  property,  the  lights  of 
the  windows  of  the  new  house  which  should 
occupy  the  site  of  ancient  lights  should  have  the 
character  of  ancient  lights ;  and  that  the  extent  of 
the  covenant  must  be  limited  to  such  rights  and 
such  estate  and  interest  as  the  landlords  them- 
selves might  possess  in  the  adjoining  land.    lb. 
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The  lease  also  contained  a  provision  that  certain 
entrances  from  the  demised  messuage  and  the 
jard  in  its  rear  into  an  adjoining  court  and  gate- 
way, and  the  right  of  carriage-way  in  respect  of  the 
messuage  through  such  court,  should  be  preserved : 
— Held,  that  the  covenant  must  be  construed 
with  reference  to  the  right  of  way,  and  the  user 
of  the  right  of  way  which  had  existed  as  &r 
back  as  could  be  traced  by  evidence  In  respect  of 
the  demised  premises.    Ih. 

Land  let  for  ipaeifled  PnrpoM — ^EreotUnu  in- 
eoasiitent  therewith — Ii^nnetioii.] — ^An  agree- 
ment between  A.  and  B.  provided  that  "Whereas 
the  said  A.  is  minded  to  provide  a  suitable  resi- 
dence and  holding  for  the  Boman  Catholic 
officiating  clergyman  at  and  upon  A,*8  estate  at 
L.,  and  for  that  purpose  to  grant  and  let  unto  B. 
in  trust  for  that  purpose  "  certain  lands  at  L.  at 
a  yearly  rent,  "  to  hold  for  and  during  such  time 
and  at  all  times  hereafter,  as  there  shall  be  and 
remain  stationed  at  and  upon  the  said  hereby 
granted  and  demised  lanos  and  premises  an 
officiating  Boman  Catholic  clergyman  at  the 
chapel  of  L.  duly  appointed, "  &c.  A  clei^gyman 
in  occupation  of  the  land  under  this  agreement 
placed  upon  it  twenty  movable  huts  which  were 
occupied  by  tenants  who  had  been  evicted  from 
their  holdings  upon  A.'s  estate : — Held,  that  the 
agreement  was  to  grant  and  let  for  the  specified 
purpose  only ;  that  the  erection  and  maintenance 
of  the  huts  constituted  a  user  for  a  purpose  other 
than  that  specified,  and  was  a  breach  of  the 
agreement  which  could  be  restrained  by  injunc- 
tion. Kehae  v.  LaJudowM  (^Jiarguu)^  62  L.  J., 
P.  C.  97  ;  [1898]  A.  C.  451 ;  1  B.  294  ;  67  J.  P. 
708— H.  L.  (Ir.) 

Speeifled  Vnmber  of  Houiei  of  ipeeified 
Value.] — ^A  lessee  of  land  covenanted  to  build 
thereon  two  houses,  with  the  approl»tion  and 
under  the  inspection  of  the  lessors  sury^or,  and 
to  expend  in  such  building  4002.  with  the 
surveyor's  approbation  he  built  five  houses  on 
the  land,  no  two  of  which  were  worth  so  much 
as  400/.,  though  all  together  were  worth  much 
more : — Held,  that  the  covenant  was  substantially 
performed,  and  that  there  was  no  objection,  on 
the  ground  of  the  deviation  from  its  terms,  under 
the  circumstances,  to  the  lessor's  title.  Sume  v. 
Bentley,  21  L.  J.,  Ch.  760  ;  16  Jur.  1109. 

To  make  Area— Implied  Obligatioii  to  keep 

open.] — ^An  owner  of  a  manor  demised  lands, 
part  of  the  manor,  for  a  long  term,  with  a 
covenant  to  build  houses  thereon,  and  to  make 
an  area  round  such  houses.  The  bouses  were 
built  and  an  area  made,  according  to  the  terms 
of  the  lease.  The  lessee  subsequently  sub- 
demised  one  of  the  houses,  by  an  instrament 
which  did  not  recite,  or  refer  to,  the  original 
lease,  or  contain  any  covenant  respecting  the 
area,  but  did  contain  a  covenant  to  do  suit 
and  service  at  the  courts  of  the  manor.  The  sub- 
lessee, more  than  twenty  years  before  the  com- 
mencement of  the  suit,  built  over  a  portion  of 
the  area,  and  subsequently  assigned  his  sub-lease 
to  the  defendant : — Held,  that  the  covenant  to 
make  an  area  imposed  a  continuing  obligation 
to  keep  the  area  open.  Herbert  ▼.  Maelean^  12 
Ir.  Ch.  B.  84. 

Held,,  also,  that  the  covenant  to  do  service  in 
the  manor  courts  was  sufficient  to  have  put  the 
sub-lessee  and  his  assignee  on  inquiry,  and  that 
the  assignee  was  bound  to  cany  out  the  tenns  of 
the  original  lease.    lb. 


To  build  Wall.] — ^Agreement  for  a  lease,  with 
a  covenant  that  the  lessee  should  build  a  wall 
round  the  land.  A  lease  was  executed  by  the 
lessor,  but  not  by  the  lessee,  which  did  not  con- 
tain the  covenant  to  build: — Held,  after  the 
death  of  the  lessee,  that  a  suit  could  not  be 
maintained  against  his  administrator  havine 
assets  for  a  specific  performance  of  the  original 
agreement.  Bloue  v.  Prendergast^  13  Ir.  Ch.  B. 
378. 

UaUlity  of  Xort§riigee  of  Building  Lease.] — 
Mortgagee  of  a  building  lease,  where  the  lessee 
died  insolvent,  was  decreed  to  build  on  the 
ground,  and  not  to  quit  the  lease,  though  content 
to  lose  his  money.    Aium,,  2  Freem.  253. 

Boots  Law — ^Bestrietions  in  Feu  Contraot — 
Snforeement  by  Fenan  of  A^oining  Plots.] — 
It  is  settled  by  a  series  of  decisions  in  the  law 
of  Scotland  that  where  it  appears  that  the 
restrictions  in  a  feu  contract  are  entered  into  for 
the  benefit  of  other  feus,  either  already  existing, 
or  to  be  created  by  the  superior  thereafter,  the 
restrictions  may  be  enf  oroea  by  each  co-f  euar  as 
far  as  his  interest  is  concerned.  But  the  fact  of 
several  feuars  of  neighbouring  plots  of  building 
land  in  the  same  street  holding  from  a  common 
superior  does  not,  by  itself,  entitle  one  of  those 
feuars  to  claim  the  benefit  of  restrictions  con- 
tained in  the  feu  contract  of  another,  unless 
some  mutuality  and  community  of  rights  and 
obligations  is  otherwise  established  between 
them,  which  can  only  be  done  by  express  stipu- 
lations in  their  respective  contracts  with  the 
superior,  or  by  reasonable  implication  from  refer- 
ence in  both  contracts  to  a  common  plan  or 
scheme  of  building,  or  by  mutual  agreement 
between  the  feuars  Uiemselves.  Hielop  v.  Lechief 
6  App.  Cas.  560— H.  L.  (Sc.) 

A.*s  author  was  a  party  to  a  feu  contract  of  a 
piece  of  land  upon  which  a  house  was  already 
built,  and  he  was  taken  bound  not  to  build  any 
other  buildings  on  the  said  piece  of  land  except 
offices.  The  adjoining  pieces  of  land  were  feued 
off,  some  being  taken  not  to  build  and  others 
having  that  right.  It  was  not  indicated  in  A.'s 
feu  t^t  the  restrictions  were  imposed  for  the 
benefit  of  the  co-f euars,  beyond  the  facts  that  the 
feus  were  all  given  out  nearly  at  the  same  time ; 
that  some  of  the  conditions  inserted  in  the  feus 
are  similar  to  each  other ;  and  that  the  houses 
being  built  in  a  square,  produce  a  considerable 
d^pree  of  uniformity.  B.  and  C,  proprietors  of 
a  neighbouring  feu,  sought  to  prevent  A.  building 
a  carriage  show-room  on  the  ground  intervening 
between  his  house  and  the  street  of  the  square, 
and  raised  an  interdict  with  the  "  consent  and 
concurrence  "  of  the  superior ;  there  was  no  con- 
descendence or  pleas  in  law  for  the  superior  :— 
Held  (I),  that  the  restrictive  conditions  as  to 
building  in  A.'s  feu  contract  were  not  in  any 
sense  jus  qusesitam  tertio ;  and  (2),  that  the 
superior  was  not  a  party  complainant  in  the 
action  for  own  separate  interest ;  and  therefore 
B.  and  C.  being  strangers  to  A.*s  contract,  A. 
oaght  to  have  becai  assoilsied  from  the  action. 
lb. 

b.  By  Zi6«sor  or  on  Seireranoe  of  Land. 

Hot  to  build  on  Adjoining  Land.]— Injunction 
granted  to  restrain  the  commissioners  of  woods 
from  building  on  part  of  the  site  of  Carlton 
Palace,  in  violation  of  one  of  the  terms  of  an 
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agreement  entered  into  by  them  with  the  plain- 
tifiEs  for  a  bnilding  lease  of  an  adjoining  part  of 
the  site.    Rnnkin  v.  Huskiston^  4  Sim.  13. 

An  act  of  parliament  empowered  the  com- 
missioners of  woods  and  forests  to  make  certain 
new  streets  according  to  a  particular  plan  therein 
referred  to,  and  to  lease  and  enter  into  agreement 
for  leasing  the  grounds  in  the  lines  of  the  new 
streets.  Under  this  power  leases  were  granted  of 
two  plots  of  ground  upon  which  the  lessees 
erected  two  particular  houses  in  the  line  of  one 
of  the  new  streets.  Each  of  the  leases  described 
the  plot  of  ground  which  it  demised,  as  being 
"  on  the  north  side  of  a  new  street  then  forming 
there,  called,"  &c.,  "and  as  fronting  towards  the 
south  on  the  said  new  street."  The  plan  referred 
to  in  the  act  of  parliament  exhibited  an  open 
space  in  front  of  the  sites  of  these  houses,  out 
that  plan  was  not  mentioned  in  either  of  the 
leases.  The  intended  streets  were  completed, 
and  the  space  in  front  of  the  houses  was  left 
open.  The  commissioners  of  woods  and  forests, 
and  the  paving  committee  of  the  parish,  after- 
wards gave  permission  to  certain  persons  to  erect 
an  equestrian  statue  in  the  open  space,  and  those 
persons  proceeded  to  place  it  upon  a  part  of  that 
open  space,  but  vrithout  interfering  with  the  line 
of  the  carriage  way  of  the  new  street  in  which 
the  houses  stood.  The  lessees  of  the  houses 
thereupon  filed  a  bill  to  restrain  the  erection  of 
the  statue,  alleging,  that  upon  the  treaty  for  the 
leases,  the  lessees  were  shewn  the  plan  of  the 
intended  new  street,  and  parts  adjacent,  by 
which  it  appeared  that  the  space  in  question  was 
to  be  quite  open  and  free  from  all  obstructions, 
and  that  it  was  upon  the  treaty  represented  and 
stated,  that  opposite  the  two  houses  a  free  passage 
would  be  left  of  certain  dimensions,  which  would 
be  contracted  by  the  erection  of  the  statue ;  they 
also  alleged  that  the  proposed  erection  would 
diminish  the  value  of  their  property,  and  be  a 
public  and  a  private  nuisance : — Held,  that  these 
circumstances  did  not  entitle  the  lessees  to  an 
injunction  to  restrain  the  erection  of  the  statue. 
Squire  y.  Campbell,  1  Myl.  k  C.  459 ;  6  L.  J., 
Ch.  41. 

Demise  of  a  plot  of  ground,  particularly  de- 
scribed in  the  map  drawn  in  the  margin  of  the 
lease,  with  a  covenant  by  the  lessee  to  build  and 
keep  in  repair,  and  a  covenant  by  the  lessor  that 
the  lessee  should  enjoy  yistas  through  the  adjoin- 
ing trees  as  on  the  map,  on  which  two  points 
were  marked  A.  and  B.,  with  a  note  that  between 
those  points  a  yista  was  to  be  maintained,  the 
trees  in  it  not  to  exceed  a  height  of  fourteen  feet. 
A  hedge  and  a  space  of  five  feet  on  other  lands  of 
the  lessor  adjacent  to  the  boundary  of  the  demised 
lands  were  marked  on  the  map,  with  a  note : 
"  This  hedge  to  be  maintained  by  the  grantor ; " 
which  note  was  not  signed  or  incorporated 
by  a  reference  in  the  lease.  The  lessor  subse- 
quently demised  the  adjacent  land  to  C,  who  cut 
down  the  hedge  and  erected  a  wall  between  it  and 
the  boundary.  The  lessee  filed  an  injunction  to 
restrain  C.  from  destroying  the  hedge,  and  from 
erecting  the  wall  or  any  building  inconsistent 
with  the  hedge  being  maintained  for  the  benefit 
and  advantage  of  the  lands  demised  : — ^Held,  that 
the  court  would  not  decree  the  specific  perform- 
ance of  such  a  covenant,  as  being  too  Tague, 
and  in  the  nature  of  a  covenant  to  repair.  AnO' 
itrong  y.  Courtenay^  15  Ir.  Ch.  B.  1S8. 

The  defendant  hdd  two  plots  of  building  land, 
P>.  and  C,  under  a  lease  which  contained  a  coyc- 
naut  to  buUd  the  houses  not  less  than  thirty  feet 


apart,  the  effect  of  which  was  to  secure  to  the 
houses  on  plot  B.  a  sea  view  over  plot  C.  H. 
having  entered  into  a  treaty  with  the  defendant 
for  an  underlease  of  B.,  made  inquiries  of  the 
defendant  as  to  what  could  be  built  on  the  land 
in  front.  The  defendant  replied  that  he  ooold 
not  build  on  C.  closer  than  thirty  feet,  as  his 
lease  did  not  allow  it.  H.,  after  having  inspected 
the  original  lease,  took  an  underlease  of  B.,  con- 
taining a  covenant  by  the  defendant  that  he,  his 
executors,  administrators  and  assigns,  would 
observe  the  lessee*s  covenants  in  &e  original 
lease.  The  defendant  aftervrards  surrendered 
his  lease  to  the  ground  landlord,  took  a  new  lease 
not  containing  the  old  restrictions,  and  com- 
menced building  on  C.  in  a  way  which  would 
obstruct  the  sea  Yiew  from  the  houses  on  B. 
belonging  to  the  plaintiff,  who  was  the  assignee 
of  H. : — Held,  that  the  rights  of  H.  under  the 
defendant's  covenant  to  observe  the  covenants  in 
the  original  lease,  were  not  affected  by  the  defen- 
dant's surrender  of  that  lease,  and  that  the  plain- 
tiff was  on  that  ground  entitled  to  an  injunction 
to  restrain  the  defendant  from  building  in  con- 
tiEYention  of  those  covenants.  Piggott  v.  Strat- 
tan,  1  De  G.  F.  &  J.  33  ;  29  L.  J.,  Ch.  1 ;  6  Jur. 
(N.8.)  129  ;  1  L.  T.  Ill ;  8  W.  R.  13.  Affirming 
I  Johns.  341. 

Held,  also,  that  even  if,  by  reason  of  the 
surrender,  the  covenant  was  gone,  the  plaintiff 
was  entitled  to  an  injunction  on  equitable 
grounds,  for  that  what  the  defendant  had  said  to 
H.  amounted  to  a  representation  that  the  defen- 
dant oould  not,  during  the  term  of  his  lease, 
build  otherwise  than  in  a  particular  way,  which 
representation  he  was  bound  to  make  good.    IK 

The  building  lease  contained  a  covenant  by 
lessor  to  perform  all  the  covenants  contained  in 
the  original  lease  : — Held,  that  this  was  limited 
in  its  operations  to  the  period  during  which  the 
original  lease  was  subsisting  unsurrendered.    IK 

Sreoting  Wall  instead  of  Honiss.  1 — Land  was 
sold,  subject  to  a  covenant  entered  into  with  a 
neighbouring  landowner,  that  *'  no  buildings, 
except  dwelling-houses  "  to  front  a  certain  loaA, 
should  be  built  thereon.  The  purchaser  threw 
the  land  into  his  garden,  ana  inclosed  it  by 
erecting  thereon,  along  the  side  of  the  road, 
a  wall  8  ft.  6  in.  high  for  the  greater  part,  but 
carried  up  in  one  part  to  the  height  of  11  ft.  6  in., 
for  the  purpose  of  forming  the  back  of  Yineries 
and  a  greenhouse.  In  a  suit  for  an  injunction 
to  restrain  the  wall  from  continuing: — Held, 
that  the  boundary  garden  wall  8  ft.  6  in.  high 
was  no  breach  of  covenant,  but  the  raising  it  for 
the  purpose  of  the  vineries  was;  but  no  sub- 
stantial injury  being  caused,  the  court  awarded 
damages  instead  of  granting  an  injunction  in 
respect  of  the  breach.  Bowes  y.  Law,  39  L.  J., 
Ch.  483 ;  L.  R.  9  £q.  636 ;  22  L.  T.  267 ;  18 
W.  R.  640. 

Xreeting  Stable  instead  of  Honses.] — ^A  ooYe* 
nant  to  the  effect  that  priYate  houses  only,  of  a 
certain  minimum  vulue,  are  to  be  built  on  certain 
plots  of  land,  is  not  broken  by  the  erection  on 
one  of  them  of  a  stable  with  a  bedroom  over  it, 
of  such  dimensions  and  in  such  a  position  th&t 
it  would  still  be  possible  to  build  a  house  of  the 
stipulated  value  upon  the  plot.  MtutM  y^Bdber, 
18  W.  R.  1021. 

OoTenant  to  eroot  Mill— Pleading.] — ^A.,  who 
was  lessee  of  a  farm,  covenanted  with  B.,  his 
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lessor,  to  oonyey  and  carry  all  such  materials  as 
should  at  any  time  during  the  continuance  of 
the  term,  he  required  in  erecting  a  certain 
thrashing  mill,  which  mill  B.  covenanted  with 
A.  to  erect  during  the  continuance  of  the  term 
for  the  use  of  A.  and  the  occupier  of  an  adjoining 
farm.  B.  pleaded  first,  that  within  a  reasonable 
time  from  the  date  of  the  deed,  and  during  the 
continaance  of  the  term,  he  hc^n  to  provide  the 
necessary  materials  for  erecting  the  mill;  and 
whilst  it  was  in  progress,  A.  desired  him  not  to 
erect  it  until  he  snould  be  requested  by  A. ;  and 
lastly,  a  plea  of  leave  and  licence  daring  the 
term.  Upon  special  demurrer  it  was  held  that 
both  these  pleas  were  insufficient.  Cordwe-wt  v. 
Hunt,  8  Taunt.  596 ;  2  Moore,  660 ;  20  R.  R. 
578. 

12.    As  TO  Timber  akd  Trees. 

Who  hai  Property  in.] — ^The  general  property 
in  trees,  or  that  which  is  likely  to  become  timber, 
is  in  the  landlord ;  and  the  general  property  in 
bushes  or  trees,  not  timber,  is  in  the  tenant ;  and 
the  landlord  cannot  maintain  trespass  against  a 
stranger  for  cutting  bushes  and  thorns  growing 
in  a  hedge,  although  cut  improperly,  if  afterwards 
assented  to  by  the  tenant.  Berriman  v.  Peaeoeh, 
2  M.  &  Scott,  524  ;  9  Bing.  384  ;  2  L.  J.,  C.  P. 
23. 

The  landlord  of  a  tenant  from  year  to  year, 
although  there  is  no  reservation  of  the  timber  on 
the  premises,  may  support  an  action  against  a 
third  person  for  carrying  it  away  after  it  has 
been  cut  down.  Ward  v.  Andrews,  2  Chit. 
636. 

A  farmer  who  raises  young  fruit  trees  on  the 
demised  lands  for  filling  up  the  lessee's  orchards 
is  not  entitled  to  sell  them.  Wyndham  v.  Way, 
4  Taunt.  316  ;  13  R.  R.  607. 

Otherwise  of  a  nurseryman  by  trade.    lb. 

Where  a  tenant  from  year  to  year  is  a  nursery- 
man and  market  gardener,  and  plants  trees  for 
carrying  on  his  business  in  both  these  trades,  he 
may,  at  the  determination  of  his  tenancy,  remove 
the  young  trees  planted  in  the  way  of  his  business 
as  a  nurseryman,  which  were  planted  there  for 
sale,  but  not  those  which  he  uses  as  a  market 
gardener.  Wardail  v.  Utlier,  3  Scott  (N  JL)  508  ; 
10  L.  J.,  C.  P.  316  ;  5  Jur.  802. 

And  should  any  of  the  growing  trees  planted 
with  the  former  object  be  left  in  the  ground,  so 
as  to  become  fruit-bearing  trees,  it  is  then  a 
question  for  the  jury,  in  what  character  they 
were  at  the  time  of  their  asportation  ;  whether 
they  were  saleable  in  the  course  of  the  business  of 
the  outgoing  tenant  as  a  nurseryman,  or  whether 
they  belonged  to  the  landlord,  and  the  taking  of 
them  away  constituted  a  trespass.    lb. 

Where  no  custom  is  alleged  of  a  tenant's  power 
to  cut  down  timber,  it  must  be  taken  according 
to  the  common  law,  by  which  he  has  no  power 
over  it.    Udwardt  v.  Heather,  SeL  Ch.  Ca.  3. 

CoTenant  not  to  out,  remoTO,  or  destroy.] — 
A  covenant  in  an  indenture  of  lease  for  twenty- 
one  years  from  Michaelmas,  that  the  tenant 
should  not  during  the  term  cut  down  any  of  the 
coppice  of  less  thiEin  ten  years'  ffrowth,  or  at  any 
unseasonable  time  of  the  year,  but  the  landlord 
agreeing  to  pay  to  the  tenant  at  the  end  of  the 
tenm  the  value  "  of  all  such  growth  of  coppice  as 
should  be  then  standing  and  growing,"  was  held, 
according  to  its  grammatical  construction  (un- 
controlled by  any  other  part  of  the  instrument 


shewing  a  difPerent  intent),  to  bind  the  landlord, 
to  whom  the  words  of  the  covenant  were  to  be 
attributed,  to  pay  the  tenant  for  the  value  of  all 
the  coppice  of  less  than  ten  years'  growth  left 
standing  on  the  demised  premises  at  the  end  of 
the  term,  though  no  special  consideration  ap- 
peared on  the  face  of  the  deed  for  the  landlorcTs 
agreeing  to  make  a  compensation  to  the  tenant 
for  the  value  of  such  part  of  the  coppice  as  the 
tenant  was  not  entitled  to  cut.  Luce  v.  Pare*, 
13  East,  80. 

A  covenant  in  a  lease  to  deliver  up  at  the  end 
of  the  term  all  the  trees  standing  in  an  orchard 
at  the  time  of  the  demise,  "  reasonable  use  and 
wear  only  excepted,"  is  not  broken  by  removing 
trees  decayed  and  past  bearing  from  a  part  of  the 
orchard  which  was  too  crowd^.  JDoe  d.  Jonee  v. 
Crouch,  2  Camp.  449. 

A  covenant  not  to  remove  or  grub  up  trees  is 
broken  by  removing  trees  from  one  part  of  the 
premises  to  another ;  and  so  it  is  by  taking  away 
the  trees,  even  if  the  lessee  plants  a  greater  quan- 
tity than  he  takes  away,  unless  those  taken  away 
were  dead.  Doe  d.  Wetlierell  v.  Bird,  6  Car.  &  P. 
195. 

A  lease  was  granted  of  a  farm  and  tenement, 
and  the  quarries  of  paving  and  tile-stone  in  and 
upon  the  premises,  with  liberty  and  power  to 
open  and  work  the  quarries,  subject  to  a  rent, 
excepting  the  quarries,  and  to  the  payment  of  a 
royalty  for  the  stone  obtained.  Out  of  this 
demise  was  reserved  and  excepted  "all  timber 
trees  likely  to  become  timber,  saplings,  and  all 
other  wood  and  underwood  which  then  were,  or 
which  should  at  any  time  thereafter  be  standing, 
growing,  and  being  on  the  premises,  and  aU  mines 
or  minerals  which  should  thereafter  be  opened 
and  found  ;"  and  the  lease  contained  a  covenant 
not  "  to  commit  any  waste,  spoil,  or  destruction, 
by  cutting  down,  lopping,  or  topping  any  timber 
trees,  or  trees  likely  to  become  timber,  saplings, 
or  any  other  wood  or  underwood,"  and  a  power 
of  re-entry  for  non-payment  of  rent,  or  if  the 
lessee  should  commit  any  waste,  spoil,  or  destruc- 
tion by  any  of  the  ways  or  means  aforesaid,  and 
should  not  perform  and  keep  the  covenants 
contained  in  the  lease.  Assignees  of  t^e  term 
having  cut  down  and  grubbed  up  saplings,  wood 
and  underwood  for  the  necessary  purposes  of 
working  a  quarry  on  the  premises  : — Held,  that 
the  effect  of  the  covenant  was  that  the  tenant 
should  not  so  cut  any  of  the  trees  excepted,  so 
that  such  cutting  should  amount  to  the  excess  of 
the  right  which  it  was  intended  that  he  should 
exercise,  and  therefore  that  cutting  them  in  a 
manner  necessary  to  a  reiasonable  exercise  of  the 
power  to  get  the  stone  was  no  breach  of  the 
covenant.  Doe  d.  Bogen  v.  Price,  8  C.  B.  894  ; 
19  L.  J.,  C.  P.  121. 

lieenee  to  out  —  LoMor  having  Option  to 
pnrehate.] — Under  a  liberty  in  a  lease  for  the 
lessee  to  cut  down  and  dispose  of  all  timber  and 
coppice,  where  there  was  also  a  proviso  to  give 
notice,  in  writing,  to  the  lessor  of  the  lessee's 
intention  that  the  former  might  have  the  option 
of  purchasing,  a  lessee  gave  a  bonA  fide  notice, 
and  the  lessor  disclaimed  any  intention  of  pur- 
chasing : — ^Held,  that  the  lessee  might  afterwards 
proceed  to  cut  down  the  whole,  without  giving  a 
fresh  notice,  at  such  seasons  as  suited  his  con- 
venience even  though  the  lessor  had  in  the  mean- 
time parted  with  his  interest  to  another.  Good- 
tUle  d.  Luxmore  v.  Saville,  16  East,  87  ;  14  R.  R. 
305. 
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To  pay  for  Treei  pUatod  by  Tenant.] — ^A  cove- 
nant by  the  lessor  to  pay  for  all  trees  planted 
by  the  lessee  does  not  run  with  the  land.  Gh'ey 
V.  Outhhertion,  2  Chit.  482 ;  1  Selw.  N.  P.  498  ; 
4  DougL  351. 

Ckyyonaat  by  Loiior  to  proTide  Timber  for 
Bepain.] — Covenant  to  deliver  timbers  (growing 
on  the  premises)  sufficient  for  the  repairs  thereof ; 
averment,  that  there  was  timber  growing  on  the 
premises  sufficient  for  the  repairs,  but  defendant 
had  not  delivered  it.  Plea,  that  there  was  not 
timber  growing  on  the  premises  sufficient  and 
proper  for  the  repairs.  Semble,  that  the  covenant 
meant  that  the  timber  should  be  sufficient  in 
quality  as  well  as  quantity,  and  that  the  plea 
was  good  (not  having  been  demurred  to)  without 
stating  that  there  was  not  timber  sufficient  for 
any  part  of  the  repairs.  Snell  v.  Stuil^  7  D.  &  R. 
249  ;  4  B.  &  C.  741  ;  4  L.  J.  (0.8.)  K.  B.  44. 

A  lessor  devised  land  by  deed,  excepting  all 
timber,  timber  trees,  and  other  trees,  bushes  and 
thorns,  other  than  such  bushes  and  thorns  as 
should  be  necessary  for  the  repair  of  the  fences ; 
the  lessee  covenanted  to  keep  the  fences  in  re- 
pair during  the  term,  finding  all  materials,  except 
that  the  lessor  should  find  rough  wood  for  such 
repairs,  if  growing  upon  the  premises ;  and  the 
lessor  covenanted,  during  the  term,  to  provide 
the  lessee  sufficient  rough  timber  stakes  and 
bushes,  if  growing  on  the  premises,  for  doing  such 
repairs : — Held,  that  the  provision  as  to  bushes 
and  thorns  necessary  for  repairs  was  not  an 
exception  out  of  the  exception ;  but  that  all 
trees,  bushes  and  thorns  were  excepted  out  of 
the  demise,  whether  part  of  the  fences  or  not,  or 
whether  necessary  for  repairs  or  not ;  and  that 
on  the  trial  of  an  action  against  wrongdoers,  for 
cutting  some  of  the  bushes  and  thorns,  a  direc- 
tion by  the  judge,  that,  if  they  were  cut  by  them, 
the  landlord  was  entitled  to  a  verdict,  was  right, 
without  previously  putting  any  question  to  the 
jury  whether  the  bushes,  &c.,  were  part  of  the 
fence,  or  were  necessary  for  repairs.  Jenney  v. 
Brook,  6  Q.  B.  323 ;  1  New  Sess.  Cas.  323 ;  13 
L.  J.,  Q.  B.  376  ;  8  Jur.  782— Ex.  Ch. 

Tree  deliyered  ai  Honie-bote.]— The  bailiff 
of  a  manor  assigned  to  a  servant  in  April,  pur- 
suant to  the  terms  of  a  lease,  a  tree  for  house- 
bote ;  the  bailiff  was  discharged  in  July,  and  the 
tenant  cut  down  the  tree  in  October  : — Held,  a 
sufficient  delivery,  and  that  the  tenant  was 
entitled  to  fell  the  tree  in  October.  Courtenay 
V.  Flther,  4  Bing.  3  ;  5  L.  J.  (O.S.)  C.  P.  4  ;  29 
R.  B,  487. 

Cutting — ^When  Waste.] — It  is  not  waste  in  a 
lessee  to  cut  down  trees  and  timber,  unless  they 
are  planted  for  the  ornament  or  shelter  of  the 
house,  or  pnerform  some  important  function,  such 
as  supporting  a  bank  or  the  like,  and  provided 
also,  that  he  cuts  them  so  as  not  to  destroy  the 
germinative  or  reproductive  power  of  the  stools. 
Trees,  even  of  the  kinds  that  may  become  timber 
by  attaining  a  growth  of  twenty  years,  may,  if 
under  that  age,  be  cut  by  a  lessee,  provided 
they  are  cut  seasonably,  that  is,  according  to 
what  has  been  done  either  with  the  same  trees, 
if  springing  from  old  stools,  or  other  trees  in  the 
same  place  or  the  same  neighbourhood,  on  former 
occasions.    Dunn  v.  Bryan,  7  Ir.  B.,  Eq.  143. 

The  principle  that  the  cutting  of  saplings  or 
young  timber  unfit  to  be  felled  is,  under  certain , 


circumstances,  equitable  waste,  does  not  apply 
to  cases  between  landlord  and  tenant  when  the 
cutting  of  them  is  seasonable.    lb. 

The  mere  cutting  of  a  hedge  in  such  a  manner 
aa  that  it  will  grow  again  is  not  waste ;  but 
grubbing  up  the  thorns  of  which  it  is  oompoaed, 
or  allowing  the  germins  to  be  destroyed  by  the 
cattle,  or  cutting  them  so  unseasonably  or 
improperly  as  that  they  will  not  grow  again  ajui 
replace  what  haa  been  cut,  is  waste.    lb. 

Xxeeption  of  Treei.]— If  trees  are  excepted 
out  of  a  demise,  waste  cannot  be  committee!  by 
cutting  them  down ;  and,  therefore,  ejectment 
cannot  be  brought  as  for  waste  committed  in  or 
upon  the  demised  premises.  OoodrigH  d^  Peters 
V.  Vivian,  8  East,  190. 

By  an  exception  of  **  all  trees,  woods,  ooppioe 
wood,  grounds,  of  what  kind  or  growth  soever,^' 
apple  trees  are  not  excepted.  Wyndham  v.  TFay, 
4  Taunt  316  ;  13  B.  B.  607. 

An  exception  in  a  lease  of  lands  in  Dorsetshire 
of  "  all  timber  trees  and  other  trees,  but  not  the 
annual  fruit  thereof,"  does  not  include  apple 
trees.  Bvllen  v.  Boning,  8  D.  &  B.  657;  5 
B.  &  C.  842  ;  4  L.  J.  (O.S.)  K.  B.  314. 

Where  trees  are  excepted  in  a  lease,  the  land 
on  which  they  grow  is  necessarily  excepted  also ; 
consequently,  S.  the  tenant  cuts  down  the  trees, 
the  landlord  may  maintain  trespass  for  breaking 
and  entering  his  close  and  cutting  down  the  trees. 
Bolls  V.  Bock,  2  Selw.  K.  P.  1287. 

A  demise  "  reserving  sdl  wood  and  underwood, 
timber  and  timber  trees,  standing,  growing,  or 
being  on  the  demised  premises,  or  at  any  time 
thereafter  to  stand  or  grow  thereon,  with  full 
and  free  liberty  of  ingress  and  egress  to  take  and 
carry  away  the  same,"  secures  to  the  owner  of 
the  inheritance  the  benefit  of  such  trees  as  were 
upon  the  premises  at  the  time  of  the  demise. 
Galway  v.  Baker,  West,  467 ;  7  CL  &  F.  379. 

By  a  lease  of  a  tenement,  described  as  contain- 
ing nineteen  acres,  save  and  except  all  timber 
trees,  woods,  underwoods,  &c.,  six  acres  of  the 
soil  which,  at  the  time  of  the  lease,  were  covered 
with  growing  woods,  are  not  excepted,  but  pass 
to  the  lessee.  Legh  v.  Heald,  1  B.  &  Ad.  622  ;  9 
L.  J.  (O.S.)  K.  B.  98. 

A  parol  demise  of  land  reserved  to  the  land- 
lord "  all  the  hedges,  trees,  thorn-bushes,  fences 
with  lop  and  top  ": — ^Held,  that  such  reservation 
operated  as  a  licence  to  enter  the  land  for  the 
purpose  of  cutting  and  carrying  away  the  trees. 
HewiU  V.  Ithav^,  7  Ex.  77  ;  21  L.  J.,  Ex.  35. 

Eemedies  for  Iig'iuiei.]— -If  a  lessor,  during 
the  term,  cuts  down  trees  growing  upon  the 
demised  premises,  which  are  fitonly  for  firewood, 
and  the  lessee  takes  them  away,  trespass  will  not 
lie  against  the  lessee,  at  the  suit  either  of  the 
lessor  or  his  vendee.  Chavman  v.  Patch,  8 
D.  &  R.  651.  S,  C,  nom.  Cnannan  v.  Pat^h,  5 
B.  &  C.  897 ;  4  L.  J.  (0.8.)  K.  B.  316. 

A  lessor  during  the  term  cut  down  some  oak 
pollards  growing  upon  the  demised  premises, 
which  were  unfit  for  timber : — Held,  that  as  a 
tenant  for  life  or  years  would  have  been  entitled 
to  them  if  they  had  been  blown  down,  and  was 
entitled  to  the  usufruct  of  them  during  the  term, 
the  lessee  could  not,  by  wrongfully  severing  them, 
acquire  any  right  to  them,  and  consequently  that 
he  or  his  vendee  could  not  maintain  trespass 
against  the  tenant  for  taking  them.    lb. 

A  tenant  for  a  term  of  years  cannot  maintain 
trespass  de  bonis  asportatis  for  timber  cut  down 
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on  the  demised  premises.    Beam  t.  Eeans,  2 
Camp.  491  ;  11  R,  R.  777. 

In  an  action  of  waste  for  catting  timber,  the 
defendant  cannot  giro  in  eridence,  eren  in  miti- 
gation of  damages,  that  the  timber  was  cut  for 
the  purpose  of  necessary  repairs,  or  that,  taming 
oat  to  be  anfit  for  that  purpose,  it  was  exchanged 
by  the  lessor^s  consent  for  other  timber,  which 
was  applied  to  the  repairs.  Simmons  v.  Norton^ 
7  Bing.  640 ;  6  M.  &  P.  645 ;  9  L.  J.  (O.B.)  C.  P.  186. 

Aotion  by  Xxeentor.] — ^An  execator  is 


entitled  to  sue  a  lessee  of  his  testator  on  a  ooYe- 
nant  not  to  fell,  stub  up,  lop,  or  top  timber  trees, 
excepted  out  of  the  demise,  such  breach  haying 
been  conmiitted  in  the  lifetime  of  the  testator. 
iZayimm^T. J7toA,2C.M.&R.688;  5TyT.986; 
5  L.  J.,  £x.  45. 


Ii^nnetioii  against  Landlord — Ooasant 


to  Tenant*!  Plan  of  ImproToment.] — Injunction 
to  restrain  the  landlord  from  catting  ornamental 
trees  on  a  lawn  during  the  term,  upon  his  con- 
duct amoimting  to  a  consent  to  the  tenant's  plan 
of  improvement,  laying  out  the  lawn,  &c.  Send- 
ing a  surveyor  to  mark  out  trees  is  a  sufficient 
ground  for  an  injunction.  Jaekton  ▼.  Ckitor,  6 
Yes.  688. 

13.  RSLATIKO  TO  GAMK— Sm  GAUE. 

14.  To  PAT  Rent— /Sm  ante,  H. 
15.  Fob  Renewal — See  ante,  E.  4. 


16.  Other  Covenants. 


That  Trains  should  stop  at  Station.] — In  a 
lease  by  a  railway  company  of  their  refreshment- 
rooms  at  Swindon,  the  company  covenanted  with 
the  lessee  that  all  trains  carrying  passengers,  not 
being  goods  trains,  or  trains  to  be  sent  express,  or 
for  special  purposes,  and  except  trains  not  under 
the  control  of  the  company,  which  should  pass 
the  Swindon  station  either  up  or  down,  should, 
save  in  case  of  emergency  or  unusual  delay 
arising  from  accidents,  stop  there  for  refreshment 
of  passengers  for  a  reasonable  period  of  about 
ten  minutes,  and  that  as  far  as  the  company 
could  influence  the  same,  trains  not  under  their 
control  should  be  induced  to  stop  for  the  like 
purpose.  The  postmaster-general,  having  in  the 
exercise  of  his  power  required  that  trains  carrying 
mails  should  not  stop  at  Swindon  more  than  five 
minutes : — Held,  first,  that  those  trains  were  not 
as  regards  stopping  under  the  control  of  the 
company  ;  and  secondly,  that  the  company  was 
not  by  their  covenant  prohibited  from  carrying 
passengers  by  such  trains.  Phillips y.  Q,W,  i2y., 
41  L.  J.,  Ch.  614 ;  L.  R.  7  Ch.  409  ;  26  L.  T.  157  ; 
20  W.  R.  562. 

To  leave  Stook.] — Decree  against  lessee  of 
alum  works  to  prevent  a  breach  of  covenant,  to 
leave  stock  of  a  certain  amount  at  the  expiration 
of  lease.  Ward,  v.  Buckingham  (JDuke),  cited 
10  Ves.  161. 

To  raise  China  Clay  and  make  Merchantable.] 
— A  lease  of  china  clay  granted  to  the  lessees 
licence  to  "dig,  vrork,  and  search  for  china 
clay,"  .  .  .  and** to  raise  and  .  .  .  wash,  cleanse, 
prepare,  and  make  merchantable  and  fit  for  sale. 


and  to  dispose  of  the  same  and  to  exercise  the 
powers  "granted  by  the  lease,  subject  to  the  rent 
and  royalties  thereby  reserved ;  and  the  lessees 
covenanted  to  work  for  china  clay  in  the  most 
proper  and  effective  manner,  and  with  a  reason- 
able number  of  able-bodied  men  kept  employed 
on  the  works  at  all  reasonable  and  usual  worldng 
time  so  that  the  china  clay  might  be  raised  and 
made  merchantable  as  speedily  as  possible.  There 
was  a  proviso  for  forfeiture  and  re-entiy  on  failure 
in  the  performance  of  the  covenants.  For  some 
months  no  fresh  clay  was  cot,  but  only  the  okl 
stock  was  worked.  Jessel,  M.R.,  having  refused 
to  restrain  the  lessors  from  having  possession,  on 
the  ground  of  forfeiture  for  breach  of  covenant : 
— Held,  on  appeal,  that  the  refusal  was  right. 
IRnaman  v.  Jackson,  42  L.  T.  558  ;  28  W.  R.  601 
— C.A. 

To  got  Clay.] — A  covenant  in  a  lease  binding 
the  lessee  to  **  get  the  demised  clay  to  the  fullest 
practicable  extent  consistent  with  the  means  of 
sale  of  bricks  and  tiles  to  be  made  therefrom," 
does  not  bind  the  lessee  to  go  on  working  at  a 
loss,  even  though  a  means  of  sale  (at  an  unre- 
munerative  rate)  might  have  been  found  for 
bridm  made  out  of  the  demised  clay.  Newton  v. 
Nock,  43  L.  T.  197. 

Fenees — ^Snibreing  Perfsnianoe  by  Xandaterj 
Ii^nnetion.] — ^Where  the  lessee  of  a  brickfield, 
contrary  to  the  covenants  in  his  lease,  caused  the 
fall  of  one  of  the  fences  bounding  the  field  by 
excavating  the  clay  from  under  it : — ^Held,  that 
a  mandatory  injunction  in  a  negative  form 
should  be  granted  to  compel  the  restoration  of 
the  fence  to  its  former  condition.    Ih, 

To  make  Boad — ^Powor  to  alter  Roadway 
for  partienlar  Purpose.] — ^A  lease  contained  a 
covenant  by  the  lessors  to  make  a  road,  and 
power  was  reserved  to  the  lessors  to  alter  the 
roadway  for  a  particular  purpose,  provided  they 
made  another.  Grantees  of  tne  lessors  proposing 
to  alter  the  roadway: — Held,  that  though  tlK 
particular  purpose  specified  in  the  covenant 
might  not  be  their  real  motive,  yet  if  they 
chose  for  its  sake  to  do  the  particular  act 
mentioned  in  the  covenant,  the  lessee  had  no 
right  to  prevent  their  altering  the  roadway 
accordingly.  Bvlt  v.  Imperial  Gas-light  Ch^ 
15  W.  R.  92. 

Power  to  take  land  for  a  particular  purpose 
under  a  covenant  is  distinguishable  from  the 
same  power  under  an  act  of  parliament.    Ih, 

By  LoMor  to  make  Street  within  One  Tear— 
Broaoh,  whether  oontinning.] — Lands  described 
as  bounded  by  a  proposed  new  street  were 
demised  in  1872  to  a  lessee,  whose  interest 
became  vested  in  the  plaintiff  in  1888.  By  the 
lease  the  lessor  covenanted  to  make  the  new 
street  within  one  year  from  the  date  thereof. 
The  lessor  died  in  1878.  The  trustees  of  his  will 
and  his  executor  assigned  his  interest  in  the 
lease  to  the  defendants.  The  street  not  having 
been  constructed,  the  plaintiff  sued  the  defen- 
dants in  1892  for  breach  of  the  covenant  to 
make  the  street  within  one  year : — Held,  that 
the  covenant  was  broken  once  for  all  when  the 
year  had  elapsed,  and  long  before  the  plaintiff's 
title  accrued,  and  that  th^^oro  the  plaintiff  was- 
not  entitled  to  recover.  Morris  v.  Kennedy,. 
[1896]  2  Ir.  R.  247— C.  A. 
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Ck>ve]ia]it  in  LaMe  of  Cliapel  that  no  ono 
should  offlciAto  hut  Begnlar  ClergymaiL]— The 
plaintiffs  were  the  owners  of  a  proprietary 
chapelf  and  in  1801  granted  a  lease  of  the  chapel 
to  one  B.,  containing  a  covenant  by  the  lessee 
not  to  "  permit  or  suffer  any  clergyman  or  person 
to  officiate  in  the  said  chapel,  or  perform  public 
divine  service  therein,  but  such  as  shall  be  a 
regular  clergyman  of  the  Church  of  England.*' 
The  lease  was  afterwards  assigned  to  the  defen- 
dants G.  and  F.,  who  allowed  D.  to  preach  and 
perform  divine  service  in  the  chapeL  D.  was  a 
clergyman  of  the  Church  of  England  who  had 
been  inhibited  by  the  bishop  from  performing 
divine  service  within  the  diocese  in  which  the 
chapel  was  situated.  The  vicar  of  the  parish 
had  not  consented  to  the  performance  by  D.  of 
service  within  the  chapel : — Held,  that  "  regular 
clergyman "  meant  a  person  who  could  officiate 
in  the  chapel  without  being  guilty  of  irregularity, 
and  that,  as  it  was  irregular  of  D.  to  pray  and 
preach  in  defiance  of  the  inhibition  ana  without 
the  vicar's  consent,  D.  was  not  a  regular  clergy- 
man, and  must  be  restrained  by  injunction  from 
<x)ntinuing  to  officiate.  Foundling  Jlospital  v. 
Garrett,  47  L.  T.  230— C.  A. 

To  use  Opera  Home  only  fbr  Operas,  and 
improve  for  that  purpoio— Hon-nier,  whether  a 
Breach.]— A  lease  of  the  Opera  House  contained 
a  covenant  by  the  lessee,  that  he  would  not  con- 
vert the  same  to  any  other  use  than  for  perform- 
ing operas,  but  woidd  use  his  utmost  endeavours 
to  improve  the  same  for  that  use  and  purpose : — 
Held,  that  the  covenant  vros  not  broken  by  the 
lessee  not  opening  the  theatre  for  two  seasons, 
and  that  it  ought  to  be  limited  to  keeping  the 
house  itself  properly  decorated  and  improved, 
with  scenery  ana  all  appointments  necessary  to 
jin  opera  house,  and  not  that  a  lessee  should  be 
bound,  at  a  loss,  to  keep  it  open  for  theatrical 
performances.  Oro/t  v.  Zumley,  6  H.  L.  Cas.  672  ; 
27  L.  J.,  Q.  B.  321 ;  4  Jnr.  (K.8.}  903 ;  6  W.  B.  623. 

To  employ  Partionlar  Person  to  draw  Assign- 
ments and  Underleases — Assignment  of  Under- 
lease.]— ^A  lease  granted  by  the  warden  and 
commonalty  of  the  Mercers'  Company  contained 
a  covenant  that  on  the  assignment  of  the  lease  or 
the  grant  of  any  underlease  thereunder,  the  clerk 
to  the  company  should  be  employed  or  a  fine  of 
5^.  be  paid.  The  purehaser  from  an  under-lessee 
of  his  underlease  raised  the  objection  that  the 
assignment  should  be  prepared  by  the  clerk  to 
the  Mercers*  Company  or  the  pienalty  paid : — 
Held,  that  the  objection  was  untenaUe  as  the 
covenant  did  not  apply  to  the  assignment  of  an 
underlease.  Qfllett  v.  Toung,  33  W.  B.  643. 
Cp.  Haywood  v.  Silber,  30  Ch.  D.  404  ;  54  L.  T. 
108  ;  34  W.  B.  114— C.  A. 

To  employ  Porter  to  perform  oertain  Bntles — 
Speeiflo  Performanoe.] — The  defendants  demised 
to  the  plaintiff  a  residential  flat,  the  lease  con- 
taining a  covenant  by  the  lessors  to  appoint  a 
resident  porter  who  should  act  as  the  servant  of 
the  tenants,  and  be  constantly  in  attendance, 
either  by  himself  or,  in  his  temporary  absence, 
by  some  trustworthy  assistant.  The  defendants 
appointed  as  porter  a  man  who  spent  a  large  part 
of  his  time  elsewhere  in  performing  other  duties, 
and  did  not  provide  an  efficient  assistant : — Held, 
that  this  was  not  a  contract  of  which  the  court 
would  decree  specific .  performance,  and  that 
.  the  plaintiff  must  be   left   to  his  remedy  in 


damages.  Hyan  v.  JUutual  Tontine  Westminster 
Cliambers  AjuociativJi,  62  L.  J.,  Ch.  252  ;  [18931 
1  Ch.  116  ;  2  B.  156  j  67  L.  T.  820  ;  41  W.  fil 
146— C.  A. 

To  pay  for  Bamage  dona  in  working  Waea — 

Xnforoement  —  Parties.]  —  Lease  of  lands  is 
granted,  reserving  mines,  kc»^  and  a  power  of 
working  them,  lessor  paying  for  damages  done, 
which  mines  were  leased  to  B.  On  bill  for  per- 
formance of  covenants  against  representatives  of 
lessor,  B.  need  not  be  party.  Green  t.  J^oole,  5 
Bro.  P.  C.  604. 

Covenant  violating  Bestrietions  oif  Prior 
Settlement.! — Equity  will  not  decree  specific 
execution  of  a  covenant  in  a  lease  violating  the 
restrictions  of  a  prior  settlement,  of  which  the 
lessee  had  notice.  Crafford  v.  Oliver,  1  Bid^w. 
P.  C.  315. 

Uoenee  to  take  loo  from  Canal.  ] — ^A  canal 
company,  in  consideration  of  the  lessee's  expen- 
diture on  certain  ice-houses  on  the  banks  of  the 
canal,  granted  a  lease  thereof,  with  licence  to 
take  ice  from  a  part  of  the  canal : — ^Held,  that 
the  licence  was  not  exclusive,  but  that  it  was 
a  grant  of  sufficient  ice  to  enable  the  lessee  to 
fill  the  ice-houses ;  and  that,  so  long  as  the 
lessee  was  able  and  willing  to  take  this  quantity 
of  ice,  the  lessors  could  not  derogate  from  their 
grant  by  subsequent  licences  which  would  inter- 
fere with  it.  Aewhy  v.  ffarrUon,  1  John.  &.  H. 
898;  4  L.  T.  397;  9  W.  B.  849.  Afgrmed,  4 
L.  T.  424. 

To   keep    Trespassers   ofT    Plantation.] — A 

dwelling-house,  with  grounds  and  ornamental 
water,  were  demised,  together  Mrith  the  control 
of  a  plantation  (which  was  on  the  opposite  side 
of  the.  ornamental  water,  and  belonged  to  the 
lessor,  bnt  was  not  demised  to  the  lessee),  for 
the  purpose  of  preventing  trespassers  thereon, 
but  so  as  not  to  interfere  with  the  persons 
employed  by  the  lessor,  his  heirs  or  assigns. 
The  lease  referred  to  a  plan  on  which  the 
plantation  was  represented : — ^Held,  that  on 
the  construction  of  the  lease,  as  explained  by  the 
plan,  the  lessor  was  not  at  liberty,  durine  the 
term,  to  destroy  the  plantation  ;  and  an  injunc- 
tion was  granted  to  restrain  him  from  so  doing. 
NiohoUon  V.  Rose,  4  De  G.  &  J.  10. 

Impossibility  of  Performanoo.] — ^The  defen- 
dants agreed  to  let  certain  gardens  and  music- 
hall  to  the  plaintiffs  on  four  specified  days  to 
come,  for  the  purpose  of  giving  a  series  of 
concerts,  at  and  for  a  specified  rent  for  each  of 
the  days.  The  defendants  were  to  provide  a  band 
of  music  and  certain  entertainments,  and  to 
issue  advertisements  of  the  entertainments.  The 
plaintiffs  were  to  pay  lOOZ.  in  the  evening  of 
each  of  the  days,  to  receive  and  take  all  the 
money  paid  by  persons  entering  the  gardens, 
and  to  provide  the  necessary  artistes  for  the 
entertainments.  After  the  agreement  was  entered 
into,  and  before  the  day  arrived  for  the  first 
concert,  the  music-hall  was  accidentally  destroyed 
by  fire  : — Held,  that  as  the  esdstence  of  the  hall 
was  necessary  for  the  performance  of  the  con- 
tract, the  defendants  were  excused  from  liability 
in  respect  of  its  non-performance,  and  that 
no  action  would  lie  against  them.  Taylor  v. 
Caldwell,  3  B.  &  S.  826  ;  32  L.  J.,  Q.  B.  164 : 
8  L.  T.  356  ;  11  W.  B.  726. 
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Zffeet  of  VotiM  to  Treat] — ^A  lessee  is  not 
freed  from  his  oovenanls  by  a  notice  to  treat, 
served  bj  a  railway  company  mitil  the  actual 
assignment  of  his  interest.  JUilU  y.  JSSeu^  Zondon 
Union,  42  L.  J.,  C.  P.  46 ;  L.  B.  8  0.  P.  79 ; 
27  L.  T.  657  ;  21  W.  E.  142. 

Contraot  of  Indoiimity — Snb-Tonant — Cove- 
bahU  in  Original  Lease.] — The  contract  of  a 
sab-tenant  to  perform  the  coyenants  of  the  head 
lease  is  a  contract  of  indemnity.  The  plainti£E 
let  certain  premises  to  the  defendant  by  a  lease, 
which  contained  a  covenant  to  repair.  The 
defendant  underlet  the  premises  to  H.,  by  an 
agreement  made  "  subject  in  all  respects  to  the 
terms  of  the  existing  lease  and  the  covenants  and 
stipulations  contained  therein."  The  plaintiff 
sued  the  defendant  for  breaches  of  the  covenant 
to  repair ;  and  notice  of  the  plaintiffs  claim  was 
given  by  t^e  defendant  to  H.,  who  was  subse- 
quently made  a  third  party  under  Ord.  XVI. 
r.  18.  The  two  cases  were  tried  separately  by  an 
oflScial  referee,  who  reported  that  64/.  2*.  6rf.  was 
due  in  each  case  as  damages  for  non-repair. 
Judgment  was  given  for  the  plaintiff  for  that 
sum  against  the  defendant,  who,  in  his  pleadings, 
claimed  from  the  third  party  the  amount  of  the 
judgment  and  the  costs  of  defending  that  action : 
—Held  (per  Brett,  L.J.,  and  Ck>tton,  L J.),  that 
the  defendant  could  recover  these  costs  from  the 
third  party  as  damages,  since  the  agi*eement 
between  them  amounted  to  an  implied  contract 
to  indemnify  him  against  such  costs.  Hornby 
v.  Cardwdl,  61  L.  J.,  Q.  B.  89  ;  8  Q.  B.  D.  329  ; 
46  L.  T.  781 ;  30  W.  R.  263— C.  A. 

Infertion  of  Punuant  to  Agreement.]— iS!?^ 
ante,  D,  7  (cols.  791  et  seq.). 

b.  Implied. 

That  Property  fit  for  Purpose  for  whioh  it  ia 
Let.]— On  a  demise  of  land,  or  the  vesture  of 
luia  (as  the  eatage  of  a  field),  for  a  specific  term 
at  a  certain  rent,  there  is  no  implied  obligation 
on  the  part  of  the  lessor  that  it  shall  be  fit  for 
the  purpose  for  which  it  is  taken.  Sutton  v. 
Temple,  12  M.  &  W.  62  ;  13  L.  J.,  Ex.  17. 

Therefore,  where  A.  agreed  in  writing  to  take 
the  eatage  of  twenty-four  acres  of  laud  from  B. 
for  seven  months,  at  a  rent  of  40/.,  and  stocked 
the  land  with  beasts,  several  of  which  died  a  few 
days  afterwards  from  the  effects  of  a  poisonous 
substance  which  had  accidentally  been  spread 
over  the  fiedd  without  B.'s  knowledge : — ^Held, 
that  A.  was  not  entitled,  therefore,  to  throw  up 
the  land,  but  continued  liable  for  the  whole  rent. 
lb. 

There  is  no  contract,  still  less  a  condition, 
whereby  a  lease  would  be  void,  implied  by  law 
on  a  demise  of  ascertained  real  property  only, 
that  it  is  fit  for  the  purpose  for  which  it  was  let. 
Hart  V.  Windsor,  12  M.  &  W.  68  ;  13  L.  J.,  Ex. 
129  ;  8  Jur.  150. 

Where  an  intended  lessor  of  a  particular  house 
knows  that  the  house  is  in  a  ruinous  state,  and 
dangerous  to  occupy,  and  that  its  condition  is 
unknown  to  the  intended  lessee,  and  that  the 
Intended  lessee  takes  it  for  the  purpose  of  residing 
in  it,  he  is  not  bound  to  disclose  the  state  of  the 
house  to  the  intended  lessee,  unless  he  knows 
that  the  intended  lessee  is  infiuenced  by  his 
belief  of  the  soundness  of  the  house  in  agreeing 
to  take  it,  or  unless  the  conduct  of  the  lessor 
Amounts  to  a  deceit  practised  upon  the  lessee. 


Koates  v.  Cadogan  (^EarV),  10  C.  B.  591  ;  20  L.  J., 
C.  P.  76  ;  16  Jur.  428. 

Hot  to  nie  Adjoining  Property  io  as  to  Ii^ore 
Tenant's  Oooda.] — ^A  landlord  who  lets  part  of 
his  property  for  the  purpose  of  a  particular  trade, 
is  not  to  be  taken  as  having  entered  into  an 
implied  contract  precluding  him  from  a  reason- 
able and  ordinary  use  of  the  remainder,  on  the 
ground  that  such  use  injures  a  particular  class  of 
his  tenant's  goods,  it  not  having  been  known  to 
him  at  the  letting,  and  not  being  a  matter  of 
common  knowledge  that  that  particular  class  of 
goods  was  liable  to  be  so  injured,  nor  is  such  user 
by  the  landlord  a  breach  of  his  covenant  for  quiet 
enjoyment.  Mobinson  v.  Kilvert,  68  L.  J.,  Ch. 
392  ;  41  Ch.  D.  88  ;  61  L.  T.  60  ;  37  W.  R.  645— 
C.A. 

To  proenre  Land.] — ^A  lease  of  a  oollieiy  con- 
tained an  implied  covenant  on  the  part  of  the 
lessor  to  procure  land  by  compulsory  powers,  in 
order  to  enable  the  lessees  to  make  a  railway  to 
a  neighbouring  canal,  without  which  they  had 
no  access  to  any  available  market.  The  lessor 
did  not  procure  the  land,  but  brought  an  action 
against  the  lessees  for  rent.  The  lessees,  acting 
under  the  advice  of  their  solicitor,  paid  the  rent, 
and  subsequently  proceeded  to  arbitration  under 
a  clause  in  the  agreement,  and  an  award  was 
made  in  their  favour.  The  lessor  having  com- 
menced a  second  action  for  rent,  the  lessees 
applied  to  the  Court  of  Chancery  for  an  injunc- 
tion to  restrain  the  action ;  for  specific  perform- 
ance of  the  agreement  to  provide  the  land  ;  for  a 
decLaration  that  the  award  was  binding,  and  for 
a  rectification  of  the  lease  if  necessary  : — Held, 
that  the  colliery  being  valueless  without  the 
land,  and  the  provision  of  the  latter  being  the 
basis  of  the  agreement,  the  documents  did  not 
carry  out  the  intention  ;  that  the  whole  matter 
was  a  failure,  and  the  parties,  as  far  as  possible, 
must  be  put  back  in  their  original  positions. 
Aoraman  v.  Ptioe,  24  L.  T.  487  ;  19  W.  R.  364. 

That  no  Weedf  grow  on  Farm.] — There  is  no 
implied  warranty  on  the  part  oi  a  lessor  who 
lets  Ifmd  for  agricultural  purposes,  that  no  noxious 
pUmts  are  g^wing  on  the  demised  premises. 
Ilrskine  v.  Adeane,  42  L.  J.,  Ch.  836  ;  L.  R.  8 
Ch.  766  ;  29  L.  T.  234  ;  21  W.  R.  802. 

Letting  Fnmiihed  Apartments.] — In  an  agree- 
ment to  let  a  furnished  house  there  is  an  implied 
condition  that  the  house  shall  be  fit  for  occupa- 
tion at  the  time  at  which  the  tenancy  is  to  begin, 
and  if  the  condition  is  not  fulfilled  the  lessee  is 
entitled  thereupon  to  rescind  the  contract  WiU 
ion  V.  Finch  Hatton,  46  L.  J.,  Ex.  489  ;  2  Ex.  D. 
336  ;  36  L.  T.  473  ;  25  W.  R.  637. 

The  defendant  agreed  to  rent  the  plaintiff's 
furnished  house  for  three  months  from  the  7th  of 
May,  but  having  at  the  beginning  of  the  intended 
tenancy  discovered  that  the  house  was  unfit  for 
habitation,  owing  to  defective  drainage,  he 
refused  to  occupy  it.  The  plaintiff  repaired  the 
drains,  and' on  the  26th  of  May  tendered  the 
house  in  a  wholesome  condition  to  the  defendant, 
who  refused  to  occupy  or  to  pay  anv  rent.  The 
plaintiff  having  sued  for  the  rent  ana  for  use  and 
occupation  : — ^Held,  that  the  state  of  the  house 
at  the  beginning  of  the  intended  tenancy  entitled 
the  defendant  to  rescind  the  contract,  and  that 
he  was  not  liable  for  the  rent  or  for  use  and 
occupation.  Ih,  See  further,  post,  cols.  1281  et 
seq. 
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To  bum  lima.] — ^Where  a  lessee  covenanted 
that  he  would,  at  all  times  and  seasons  of  burning 
lime,  supplj  the  lessor  and  his  tenants  with  lime 
at  a  stipuhited  prioe,  for  the  improvement  of 
their  lands  and  repair  of  their  houses: — ^Held, 
that  this  was  also  an  implied  covenant  that  he 
would  bum  lime  at  all  such  seasons  ;  and  that  it 
was  not  a  good  defence  to  plead  that  there  was 
no  lime  burned  on  the  premises  out  of  which  the 
lessor  could  be  snppliea.  Shrewthwry  (Earl)  v. 
Gindd,  2  B.  &  Aid.  487  ;  21  B.  B.  367. 

Idoenoe  to  Bemove  lixtom.]— An  underlease 
of  a  nursery  ground  contained  an  express  cove- 
nant by  the  under-lessee  to  deliver  up  all  land- 
lord's fixtures  thereon  at  the  end  of  the  term  : — 
Held,  that  a  representation  and  covenant  by  the 
grantors  of  the  underlease  that  the  under-lessee 
should  be  at  liberty  without  hindrance  from  any 
one,  to  remove  trade  fixtures  during  the  term, 
and  that  the  grantors  had  not  entered  into  cove- 
nants inconsistent  with  such  right,  could  not  be 
implied.  Porter  v.  Drew,  49  L.  J.,  C.  P.  482 ; 
5  C.  P.  D.  148  ;  42  L.  T.  151  ;  28  W.  B.  672  ;  44 
J.  P.  267. 

To  raiie  Cortain  Amoimt  of  Goal  or  day  in 
eaeh  Year. J — ^A  declaratiom  alleged,  that  the 
plaintiff,  bemg  lessee  of  a  coal-mine,  underlet  his 
interest  in  the  same  to  the  defendant,  who  cove- 
nanted to  raise  and  work  13,000  tons  of  coal  in 
each  year,  and  pay  at  the  rate  of  8<2.  per  ton 
royalty  for  the  same,  or  pay  that  amount,  namely, 
433Z.  6#.  8<I.,  as  fixed  rent,  whether  the  coals  should 
be  wrought  or  not,  and  also  9<2.  for  each  ton  over 
and  above  that  quantity,  to  whatsoever  extent 
the  same  might  be  wrought.  Breach,  that  he 
had  not  raised  13,000  tons  in  each  year,  and  paid 
at  the  rate  of  %d,  per  ton  for  the  same,  or  paid 
483Z.  6«.  8<2.,  as  fixed  rent.  The  defendant  pleaded 
that,  by  the  fair  and  proper  working  and  getting 
oC  the  coal  claimed,  the  same  was,  before  and  at 
the  commencement  of  the  half-year,  greatly 
exhausted,  and  a  small  portion  only,  being  less 
than  a  fourth  part  of  sucn  13,000  tons,  was  left, 
and  remaining  to  be  worked  and  raised : — Held, 
that  this  was  an  absolute  covenant  by  the  defen- 
dant, that  he  would  raise  13,000  tons  of  coal 
yearly ;  or,  if  not,  that  he  would  pay  the  fixed 
rent ;  and  that  there  was  no  impued  condition 
that  there  existed  coals  to  the  amount  of  13,000 
tons  yearly  capable  of  being  worked.  Bute  (jiiar' 
quii)  V.  Thompton,  13  M.  &  W.  487 ;  14  L.  J., 
Ex.  95.  S.  P.,  Metiers  v.  Devonshire  (Dului),  16 
Beav.  252  ;  22  L.  J.,  Ch.  310  ;  1  W.  B.  44. 

A.  demised  to  B.  certain  pits  of  clay  on  his  land 
for  twelve  years,  B.  to  pay  2s.  6d.  per  ton  for  all 
clay  raised  half-yearly.  B.  covenanted  to  raise 
not  less  than  1,000  tons,  nor  more  than  2,000  tons 
yearly : — Held,  that  this  was  not  an  absolute 
covenant  by  B.  that  he  would  raise  1,000  tons 
of  clay  yearly,  or,  if  not,  that  he  would  pay  the 
rent,  and  that  there  was  an  implied  condition 
that  there  existed  day  to  the  amount  of  1,000 
tons  yearly,  capable  of  being  raised.  Clifford  v. 
Watts,  40  L.  J.,  0.  P.  36  ;  L.  B.  5  C.  P.  577  ;  22 
L.  T.  717  ;  18  W.  B.  925. 

Hot  to  seek  Berertionary  LoaM.I — ^The  reser- 
vation of  a  reversion  by  the  intermediate  landlord 
does  not  create  an  implied  contract  between  him 
and  the  sub-lessee,  that  the  latter  shall  not  seek 
to  obtain  for  his  own  benefit  a  reversionary  lease 
of  the  premises  from  the  head  landlord.  Mann- 
sell  r.  O'Brien,  1  Jones,  176. 


To  pay  Pino  OYor  and  abovo  Bent]— A  cove- 
nant by  a  lessee,  his  heirs  and  assigns,  to  pay  a 
fine  of  40Z.  upon  the  expiration  of  a  term  of  sixty- 
one  years,  does  not  amount  to  a  reservation  ofaii- 
gatory  upon  the  tenant  in  possession,  to  pay  the 
fine  over  and  above  the  rent  reserved.  Jnehifuim 
V.  BumeU,  3  Bidgw.  P.  0.  376. 


N.    OTHEB    BIGHTS    AND    LIABILITIES 
OF  LANDLOBD  AND  TENANT. 

I.  T£KAiTT*B  Power  to  Dispute  Titi:.e. 

Priaeiplo.] — A  tenant  may  not  deny  his  land- 
lord's title,  because,  if  that  title  is  bad,  the 
tenant's  first  duty  is  to  give  up  possession  which 
he  received  from  the  landlord,  and  not  to  defend 
an  action  against  him.  Affar  y.  Young,  Car.  &  M. 
78. 

Who  Eitopped—ABiigneo.]— An  assignee  of 
a  lease  by  indenture  is  estopped  by  the  deed 
which  estops  his  assignor.  Taylor  v.  ^eedkam. 
2  Taunt.  278  ;  11  B.  B.  572. 

An  assignee  of  a  void  lease,  who  has,  on  coming 
into  possession,  had  nodoe  that  the  lease  was 
held  under  a  particular  person,  to  whom  the 
former  tenant  has  paid  rent,  is  estopped  from 
disputing  the  title  .of  that  person  in  replevin. 
Jonnson  v.  Mason,  I  Esp.  89. 

A.,  gaining  possession  under  an  assignment  of 
a  lease  for  years,  and  paying  rent  under  it,  shall 
not  be  allowed  to  change  the  nature  of  such  pos- 
session, and  to  set  up  a  title  to  the  fee  by 
accepting  a  oonve2rance  of  the  fee  from  persons 
claiming  adversely  to  those  under  whom  the  lease 
is  held,  although  the  right  be  in  such  persons ; 
nor  will  the  act  of  A.,  and  those  under  whom  he 
derives,  treating  such  interest  as  freehold  for 
several  years,  conveying  and  settling  it  as  such, 
give  a  title  different  from  that  under  which  the 
possession  was  originally  gained.  Saunders  v. 
Annesley  (Lord)^  2  Sch.  &  Lef.  73. 

Tenants,  by  agreement  among  themselves, 
doing  anything  to  embarrass  the  tenure,  landlord 
has  a  right  to  the  assistance  of  equity.    Ib^  108. 

Loiiee.] — Ejectment  for  two  stamping- 
mills  on  the  demise  of  H.  The  mills  had  been  let 
to  a  mining  company  by  H.  from  year  to  year, 
and  notice  to  quit  had  been  given  by  him  to  the 
company.  On  the  day  of  the  demise  in  the 
declaration  H.  was  a  partner  in  the  company, 
and  the  defendant  who  was  another  partner, 
defended  on  behalf  of  the  company.  At  tne  trial, 
it  was  ruled  that  the  defendant  was  estopped  from 
disputing  the  title  of  H.,  although  H.  had 
admitted,  in  an  answer  in  chancery  which  was 
in  evidence,  that  he  had  no  legal  title : — ^Held, 
that  the  defendant  was  estopped  from  disputing 
H.'s  title,  notwithstanding  H.  was  a  partner  with 
him  in  the  company.  I^ancis  v.  Ihe  d.  Bjarvey, 
4  M.  &  W.  331  ;  1  H.  &  H.  362. 

A  lessee,  after  executing  a  lease,  cannot  dis- 
pute the  title  of  either  of  his  lessors.  Wood  v. 
Day,  1  Moore,  389  ;  7  Taunt.  646. 

But  he  may  shew  that  his  landlord's  title  has 
expired.  Neave  v.  Moss,  1  Bing.  360  ;  8  Moore, 
389  ;  2  L.  J.  (0.8.)  C.  P.  25. 

Where  A.  claimed  to  hold  lands  under  B.  as  a 
security  for  a  debt : — Held,  that  he  could  not 
defend  an  ejectment  by  ^e  assignees  of  B.  after 
his  bankruptcy,  on  the  ground  that  the  grant 
under  which  B.  derived  his  title  from  the  crown 
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was  Yoid.    Doe  d.  Blddle  y.  Ahrahanu,  1  Stark. 
805. 
Upon  non  est  factum  pleaded,  the  lessee  in 
non  cannot  controvert   the  title   of   his 


lessor  to  demise.  Friend  y.  Htutahrook,  2  W.  BL 
1152. 

A  tenant  covenanted  in  a  lease  to  deUver  np 
at  the  expiration  of  his  term  certain  fixtures  on 
the  premises.  The  term  expired  on  the  Ist  ApriL 
On  the  10th  the  landlord  demanded  possession. 
On  the  13th  the  tenant  received  notice  from  a 
mortgagee  that  he  was  entitled  to  possession, 
and  that  he  demanded  payment  of  the  rent,  and 
on  the  same  day  the  tenant  bought  the  mort- 
gagee's interest.  The  landlord  having  afterwards 
brought  an  action  for  breach  of  the  covenant,  in 
not  delivering  up  the  fixtures : — Held,  that  the 
tenant  was  not  estopped  from  denying  the  land- 
lord's title  to  the  fixtures.  Watson  v.  Lane^  11 
Ex.  769  ;  25  L.  J.,  Ex.  101 ;  2  Jur.  (N.8.)  119  ;  4 
W.  R.  293. 

R.,  who  had  possession,  but  no  title,  let  lands 
by  parol  to  the  defendant  for  a  term  of  two  years, 
within  which  period  .R.  by  deed  assigned  the 
lands  to  the  plaintiff,  who,  before  the  expiration 
of  the  two  years,  demanded  possession  from  the 
defendant  and  brought  an  ejectmentagainst  him  : 
— Held,  that  the  defendant  was  estopped  from 
denying  the  title  of  R.,  imder  whom  the  plaintiff 
derived  his  title,  and  that  the  plaintiff  was 
entitled  to  recover.  Ward  v.  Ryan^  Jr.  R.  10 
C.  L.  17— Ex.  Ch. 

Where  a  person  entitled  as  coparcener  to  a 
portion  of  the  rents  and  profits  of  land  makes 
a  lease  of  the  whole,  under  which  the  tenant 
enters  and  pays  rent  as  for  the  whole  until  lessor's 
death,  the  tenant  is  estopped  from  denying  that 
the  heir,  and  privy  in  blood  to  the  lessor  is 
entitled  to  the  whole  of  the  land.  Weelu  v. 
Birch,  69  L.  T.  759. 

Upon  an  information  to  set  aside  a  lease  for 
ninety-nine  years  of  charity  lands,  the  defendants, 
the  lessees,  set  up  a  title  adverse  to  the  lease  ; 
upon  the  merits  it  was  held  that  there  was  no 
ground  for  the  defence ;  but  the  court  was  of 
opinion  that  if  the  merits  had  been  otherwise, 
the  defendants  were  estopped,  and  could  not  dis- 
pute the  title,  while  they  retained  the  possession. 
Att.'Oen.  V.  Hotham,  3  Buss.  415.  Affirming 
Turn.  &  R.  209  ;  24  R.  R.  21. 

Serable,  the  lessees  ought  not  to  have  been 
permitted  to  enter  into  evidence,  upon  the 
principle  that  the  plea  of  nil  habuit  in  tene- 
mentis  could  not  have  been  pleaded  at  law. 
A  mere  husbandry  lease  of  charity  land  for 
ninety-nine  years  at  a  uniform  rent  cannot  be 
supported.    Ih. 

The  act  of  a  tenant  disclaiming  his  landlord's 
title,  and  admitting  title  in  a  third  person,  shall 
not  affect  his  landlord's  title,  if  the  landlord  have 
no  knowledge  of,  or  does  not  acquiesce  in,  such  act. 
Horenden  v.  Annesley  QLord),  2  Sch.  &  Lef.  624. 

But  if  the  landlord,  having  notice  of  such  act 
of  disclaimer,  does  not  proceed  for  ^he  forfeiture, 
but  acquiesces,  the  Statute  of  Limitations  wUlrun 
against  him,  as  in  ordinary  cases.    lb. 

Lessee  cannot  dispute  the  title  of  his  landlord. 
White  V.  Foljamhe,  11  Ves.  344.  S.  P.,  WiUon  v. 
Toionshend  (Lord),  2  Ves.  J.  696  ;  3  R.  R.  31. 

Evidence  of  the  existence  of  a  tenancy  is 
conclusive  in  favour  of  the  landlord's  title ;  and 
after  such  evidence  to  the  satisfaction  of  a  jury, 
the  tenant  cannot  be  allowed  to  prove  even  a 
title  in  himself  to  the  premises  in  question, 
during  any  part  of  the  time  covered  by  the 
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tenancy.  Doe  d.  Swnphrieys  v.  Hawhet^  4  L.  J. 
(0.8.)  K.  B.  216. 

A  tenant,  though  threatened  with  suits  at  law 
on  a  title  adverse  to  his  landlord's,  cannot  make 
them  interplead,  semble.  Smith  v.  Target^  2 
Anstr.  529. 

A  tenant  cannot  file  an  interpleading  bill 
against  his  landlord.  Where  one  claimant  seeks 
a  oertain  rent  from  the  tenant  in  possession,  and 
the  other  unliquidated  damages  for  use  and 
occupation,  he  cannot  make  them  interplead. 
John$on  V.  AtHfuon^  3  Anstr.  798. 

Tenant  cannot  file  a  bill  of  interpleader 
against  his  landlord  on  notice  of  ejectment  by  a 
stranger,  under  a  title  adverse  to  that  of  the 
landlord.  On  suspicion  of  collusion  an  inquiry 
into  the  circumstances  was  directed,  and,  the 
report  confirming  the  fraud,  the  bill  was  dis- 
missed with  costs  to  the  landlord,  as  between 
attorney  and  client,  to  be  paid  by  tKe  plaintiff 
and  his  solicitor,  the  latter  to  shew  cause  why 
he  should  not  be  struck  off  the  roll.  Dungey  v. 
Angove,  2  Ves.  J.  303  ;  2  R.  R.  217. 

A.  B.  leases  to  C.  D.  the  T.  ferry  and  all  the 
rights  of  shore  thereunto  appertaining,  with  a 
covenant  by  A.  D.  not  to  erect  any  building 
upon  the  ferry  or  landing  place  without  the 
consent  in  writing  of  A.  B.  0.  D.,  upon  obtain- 
ing verbal  permission  from  A.  B.,  commenced 
building  a  bridge  upon  the  foreshore ;  and  subse- 
quently, in  January,  1852,  executes  a  deed 
tendered  to  him  by  A.  B.'s  solicitor,  acknow- 
ledging, in  consideration  of  permission  to  com- 
plete the  bridge,  the  right  to  insist  upon  its 
removal,  and  agreeing  to  pay  C.  D.  the  yearly 
rent  of  202.  for  the  concession,  and  5002.  on 
failure  to  remove  the  bridge  after  notice.  C.  D. 
subsequently  discovers  that  the  title  to  the 
foreshore  upon  which  the  bridge  is  built  is 
claimed  by  the  Crown — a  circumstance  in  the 
knowledge  of  A.  B.  in  January,  1852— obtains  a 
lease  of  the  soil  from  the  Crown,  but  continues 
to  pay  rent  to  both  A.  B.  and  the  Crown.  Upon 
notice  from  A.  B.  to  remove  the  bridge,  and 
action  brought  for  the  5002.  penalty  accruing 
from  non-compliance,  C.  D.  files  a  bill  against 
A.  B.  to  set  aside  the  deed  of  January,  1852, 
for  an  account  of  the  rent  paid,  and  in  restraint 
of  the  action  : — Held,  upon  demurrer,  that  C.  D. 
being  in  possession  either  under  the  original  lease 
or  the  deed  of  1852  could  not  set  aside  that 
contract  without  also  giving  up  possession  ;  and 
that  in  order  to  retain  possession,  he  could  not 
set  up  the  adverse  title  of  the  Crown.  The  bill 
containing  no  offer  to  restore  the  property  to 
A.  B.,  demurrer  allowed.  Willoughby  v.  Chamber^ 
laine,  5  W.  R.  328. 

To  an  action  of  debt  for  rent,  a  plea  admitted 
the  demise  by  the  plaintiff  and  stated  that 
afterwards  the  plaintiff  petitioned  the  Court  of 
Insolvent  Debtors,  and  that  an  assignee  was 
appointed  to  whom  the  premises  were  assigned ; 
and  that  the  plaintiff  having  been  permitted  to 
remain  in  possession  and  authorised  by  the 
assignee  to  demise,  afterwards  the  assignee  gave 
notice  to  the  defendant  to  pay  the  rent  to  him, 
whereby  he  became  liable  to  pay  to  the  assignee  : 
— Held,  bad,  for  as  on  the  plea  it  was  admitted 
that  the  demise  by  the  plaintiff  stiU  existed,  and 
as  there  was  no  direct  allegation  that  the  demise 
was  made  by  the  plaintiff  as  agent  to  the  assignee, 
the  defendant  was  not  at  lil^rty  to  set  up  the 
title  of  the  assignee  against  the  claim  of  the 
plaintiff  under  the  demise.  Partington  v.  Wood- 
cock, 4  L.  J.,  K.  B.  239. 
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Party  in  possession  under  the  title  of  A., 
taking  a  conveyance,  though  for  yaluable  con- 
sideratioD,  from  one  who  claims  a  title  adverse 
to  that  of  A.,  is  guilty  of  covin,  which  would 
avoid  the  transaction  at  law.  Underwood  v. 
Courtown  (^Lord),  2  Sch.  &  Lef .  64. 

A.  B.  having  been  in  possession  of  a  dwelling- 
house  from  1822,  without  paying  any  rent  for  the 
same,  by  his  will,  dated  in  1837,  devised  the  same 
upon  trust  for  sale  for  the  benefit  of  his  wife  for  life, 
and  afterwards  for  his  children.  A.  B.  died  in 
1837,  and  his  widow  took  out  letters  of  adminis- 
tration with  the  wiD  annexed,  and  entered  into 
possession  of  the  house,  a  portion  of  which  she 
let  in  1850  to  C.  D.,  the  eldest  son  of  A.  B.,  as  a 
weekly  tenant.  The  widow  died  in  1852,  and 
thereupon  C.  D.  claimed  the  house  as  occupant, 
contending  that  A.  B.  had  not  at  his  death  a 
devisable  interest  in  it : — Held,  that  it  must  be 
taken  that  the  widow  had  been  in  possession 
under  the  will,  and  that  C.  D.  was  her  tenant, 
and  therefore  that  C.  D.  could  not  claim  as 
occupant.  MawJuhee  v.  UawJubee^  23  L.  J.,  Ch. 
521. 

Where  a  lease,  renewable  for  ever,  had  expired 
by  the  dropping  of  the  lives,  so  that,  in  fact,  only 
a  tenancy  from  year  to  year  existed,  but  the 
owner  in  fee  of  the  lands,  the  tenants,  and  their 
sub-tenants,  had  all  been  acting  for  years  on  the 
terms  of  the  lease,  which  was  at  length  duly 
renewed : — Held,  that  no  one  of  them  could 
subsequently  set  up  in  equity  claims  adverse  to 
the  several  characters  they  bore  under  such  lease 
and  the  sub-lease.  Archhold  v.  Soully,  9  H.  L.  Cas. 
360. 

An  owner  in  fee  of  land,  prior  to  mortgaging 
it  for  a  term  of  years,  put  A.  into  possession.  A. 
occupied  for  twenty-five  years  without  payment 
of  rent  or  written  acknowledgment  of  the  mort- 
gagor's title.  A.  then  conveyed  in  fee  to  the 
plaintiff,  and  after  attorning  to  him  as  his  tenant 
gave  up  possession  for  a  sum  of  money  to  B.,  the 
representative  of  the  mortgagor,  and  to  C,  the 
executor  of  the  mortgagee  (whose  mortgage  had 
been  kept  alive  by  payment  of  interest).  B.  and 
C.  afterwards  joined  in  a  conveyance  of  the 
premises  to  the  defendants : — Held,  in  ejectment, 
that  the  defendants  were  not  estopped  from 
setting  up  their  title  to  the  premises.  Ford  v. 
Ager,  2  H.  &  C.  279  ;  82  L.  J.,  Ex.  269  ;  9  Jur. 
(N.8.)  804  ;  8  L.  T.  646  ;  11  W.  R.  1073. 

Under-leiMe.]~If  B.,  claiming  under  A., 

lets  lands  for  a  year  to  G.  and  dies,  and  A.  after- 
wards brings  an  ejectment  against  C,  C.  cannot 
dispute  the  title  of  A.  Barwiek  d.  Richmond 
Corporation  v.  ThotnpsoJij  7  Term  Rep.  488 ;  4 
K.  E.  499.  And  see  Bryan  d.  Child  v.  Winwood^ 
1  Taunt.  208  ;  9  R.  R.  751. 

Where  a  tenant  occupied  apartments  in  a 
house  belonging  to  a  wife,  and  paid  rent  to  the 
husband,  who  subsequently  granted  a  lease  of 
the  whole  house  to  the  plaintiff  : — ^Held,  that 
having  occupied  with  notice  of  the  lease,  he 
could  not  impeach  its  validity,  nor  controvert  the 
plaintiff's  title.  Ronnie  v.  Robinson,  1  Bing.  147; 
7Moore,5S9;  1  L. J. (0.8.) C. P. 80 ;  25R.R.604. 

PartiM  to  UL  Arbitration.  ]»Where  the 

lessor  of  the  plaintiff  and  the  defendant  in  eject- 
ment have  before  referred  their  right  to  the  land 
to  an  arbitrator,  who  has  award^  in  favour  of 
the  lessor ;  the  award  concludes  the  defendant 
from  disputing  the  lessor's  title  in  an  ejectment. 
Ihe  d.  Juorrie  v.  Roeeer^  3  East,  15. 


Tona&t  by  Attornment.] — A  tenant  who 

attorns  to  a  party  from  whom  he  did  not  receive 
the  possession,  is  not  estopped  from  shewing 
want  of  title  in  such  party.  CorwUhY,  SeareU,  1 
M.  ^  Ry.  703;  8  B.  &  0. 471 ;  6  L.  J. (o.s.) K.  B.  254. 

Where  the  avowants  proved  an  attornment 
made  by  the  plaintiff  after  ejectment  brought 
against  him  seven  years  before  the  commence- 
ment of  the  replevin  suit,  during  whidi  period  it 
did  not  appear  that  the  rent  had  been  demanded  ; 
and  the  plaintiff  offered  to  prove  a  feoffment  to 
himself  by  the  person  under  whom  the  avowants 
claimed ;  and  certain  letters  written  by  such 
persons,  containing  expressions  adverse  to  the 
avowants'  claim,  were  rejected,  on  the  ground 
that  the  plaintiff  could  not  be  permitted  to  dis- 
pute his  tenancy  after  an  attornment: — a  new 
trial  was  granted.  Oravenor  v.  WoodKoueCy  7 
Moore,  289  ;  1  Bing.  38  ;  25  R.  R.  582. 

•^^ LoHor.] — In  ejectment,  a  person  defend- 
ing as  landlord  is  bound  by  the  same  estoppel  as 
the  tenant  in  possession.  Doe  d.  Manvers  v. 
msen^  2  M.  &  Rob.  56. 

A  lessor  in  an  ejectment  brought  to  recover  a 
cellar  is  not  estopped  by  his  deed  from  going 
into  evidence  to  shew  that  the  cellar  was  not 
intended  to  be  demised.  Doe  d .  Freeland  .v.  Burt, 
1  Term  Rep.  701  ;  1  R.  K.  367. 

On  Pajmont  of  Beat.]— Payment  of  rent  is 
prim&  facie  evidence  of  the  title  of  the  landlord. 
Doe  d.  Clun  v.  Clarke,  Peake's  Add.  Cas.  239. 

A  tenant  who  has  paid  rent  cannot  set  up  the 
title  of  a  third  person,  in  bar  of  an  ejectment  by 
his  lessor.  Doe  d.  Brietoioe  v.  Pegge,  1  Term  Rep. 
760,  n.;  4Dougl.309. 

The  plaintiff  had  been  let  into  possession  of 
premises,  as  tenant  for  a  year,  by  N.,  six  months' 
notice  to  be  given  on  either  side,  and  had  paid 
rent  to  him.  Before  the  end  of  the  year  the 
defendant  went  to  the  plaintiff  and  claimed  title, 
and  desired  that  the  rent  in  future  should  be 
paid  to  himself.  The  plaintiif,  in  order  to  be 
satisfied  of  the  truth,  went  with  the  defendant  to 
N.,  who  admitted  the  defendant's  title,  and  that 
the  plaintiff  must  consider  him  landlord: — 
Held,  that  the  plaintiff,  who  assented  and  sub- 
sequently paid  rent  to  the  defendant,  could  not 
contest  his  title.  Sail  v.  Butler,  2  P.  &  D.  374  ; 
10  A.  &  B.  204  ;  8  L.  J.,  Q.  B.  239.  See  Jew  v. 
Wood,  1  Cr.  &  Ph.  185  ;  5  Jur.  954. 

P.,  N.,  and  the  plaintiff,  occupied  successively 
premises,  under  a  lease  that  had  been  granted  in 
1809,  by  parties  having  no  right  to  make  a  lease. 
The  defendant  in  1827  became  possessed  of  the 
fee.  In  1829  and  1831  respectively,  the  defwidant 
distrained  on  P.  and  on  N.  for  arrears  of  rent, 
which  they  paid :— Held,  that  these  payments 
amounted  to  such  an  acquiescence  by  P.  and  N. 
in  the  title  of  the  defendant,  that  they,  and 
those  deriving  possession  from  or  under  them, 
were  estopped  from  disputing  it;  and  this 
although  the  defendant  hims^  produced  the 
lease  of  1809,  and  failed  to  shew  that  it  had  been 
assigned  to  him.  Cooper  v.  Blandy,  4  M.  &  Scott, 
562  ;  1  Bing.  (N.O.)  45  ;  3  L.  J.,  0.  P.  274. 

G.  demised  premises  to  D.,  who  entered  and 
paid  him  rent.  During  the  term,  a  third  party, 
T.,  disputed  G.'s  title,  and  they  agreed  to  be 
bound  by  the  opinion  of  a  barrister,  who  decided 
in  T.'s  favour.  G.  thereupon  delivered  up  the  title 
deeds,  and  permitted  T.'s  attorney  to  tell  D.,  the 
tenant,  that  he  must,  in  future,  pay  the  rent  to 
T.  as  his  lord.    D.  then  paid  rent  accordingly, 
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but  G.  afterwards  distrained  upon  him  for  the 
same  rent: — Held,  that  G.*8  claim  of  title  as 
landlord  to  D.  had  expired ;  that  his  conduct 
amounted  to  an  admission  of  that  fact,  and  that 
D.  was  not  estopped  from  alleging  it ;  and,  per 
Lord  Denman,  C  J.,  that  G.  was  estopped  from 
setting  up  his  relation  of  landlord  against  the 
defendant,  having  himself  induced  I>.  to  pay 
rent  to  another  person.  Downs  t.  Cooper^  2 
Q.  B.  256  ;  1  G.  &  D.  573  ;  11  L.  J.,  Q.  B.  2 ;  6 
Jur.  622. 

Land  was  Tested  in  trustees  to  applj  the  rents 
to  the  repair  of  a  parish  church.  Those  trustees 
in  1818  aemised  to  S.  for  ten  years,  and  again  in 
1828  for  ten  years  more,  which  lease  expired  in 
1838.  During  the  lease  S.  assigned  to  the  plain- 
tiff, and  after  the  expiration  of  it  the  plaintiff 
continued  in  possession  under  the  trustees,  paying 
rent  to  them.  The  trustees  afterwards,  and 
after  the  59  Geo.  3,  c,  12,  came  into  operation, 
viz.  in  1842,  assigned  by  deed  to  new  trustees, 
two  of  whom  were  the  churchwardens  of  the 
parish  at  the  time  that  a  distress  for  rent  was 
made : — Held,  that  the  payment  of  rent  to  the 
old  trustees  was  evidence  of  a  new  taking  under 
them  as  tenant  from  year  to  year,  which  pre- 
cluded the  plaintiff  from  contesting  the  title  of 
the  old  trustees,  and  that  the  new  trustees,  who 
claimed  under  them 'by  deed  of  assignment,  had 
a  good  titie  by  estoppeL  Gouldtworth  v.  Kni^htt, 
11  M.  &  W.  387  ;  12  L.  J.,  Ex.  282. 

Aasignee  of  Beversion — Jus  tertii] — 

Where  a  person  claiming  to  be  assignee  of  the 
reversion  receives  rent  from  the  tenant  by  fraud 
or  misrepresentation,  such  payment  is  no  evidence 
of  title ;  but  where  there  is  no  fraud  or  misrepre- 
sentation such  payment  is  primA  facie  evidence 
of  title  and  the  tenant  can  only  defeat  that  title 
by  shewing  that  he  paid  the  rent  in  ignorance  of 
the  true  state  of  the  title,  and  that  some  third 
person  is  the  real  assignee  of  the  reversion  and 
entitled  to  maintain  ejectment.  Hence,  in  an 
action  for  rent  by  the  alleged  assignee  of  the 
reversion,  where  rent  had  be^  paid  by  the  tenant 
to  the  agent  of  the  alleged  assignee,  it  was  held 
to  be  no  defence  for  the  tenant  merely  to  shew 
that  the  alleged  assignee  had  no  tide  to  the 
reversion.    Carlton  v.  Boweoek^  51  L.  T.  659. 

Other  Aeknowledgment  of  Title.] — ^The  defen- 
dant, in  Mareh,  1832,  took  premises  from  F.  and 
B.,  "agents  for  the  trustees  of  the  joint  estates 
of  T.  and  S.  B."  Upon  the  trial  of  an  action  for 
use  and  occupation  oy  the  plaintifEs,  "'  as  trustees 
of  Uie  joint  estate  of  T.  and  S.  B."  against  the 
defendimt,  it  appeared  by  the  plaintifEs'  own 
evidence  that  in  1831  they  were  trustees  for 
the  estate  of  S.  B.  only : — Held,  that  the  defen- 
dant was  estopped  from  taking  advantage  of  this 
cUscrepanq^,  having,  in  1832,  taken  the  premises 
of  the  plaintifEs  as  trustees  of  the  joint  estate. 
Fleming  v.  Oooding,  4  M.  &  Scott,  455 ;  10  Bing. 
549;  3  L.  J.,  C.  P.  214. 

If  one  party  takes  an  interest  in  land  under 
another,  although  that  interest  is  wrongfully 
acquired,  he  cannot  afterwards  dispute  the  title 
of  the  person  under  whom  he  took  that  interest. 
Ihe  d.  Johnton.  v.  Baytup,  4  K.  &  M.  837; 
3A.&E.  188;  1H.&W.270;  4  L.  J.,  K. B. 263. 

A.  having,  without  title,  entered  upon  land, 
and  built  a  cottage,  afterwards  accepted  a  lease 
(by  indenture)  from  B. ;  C,  claiming  the  land  as 
his  own,  paid  to  A.  20Z.  to  give  up  the  possession 
to  him : — Held  (in  ejectment  by  B.  against  C), 


that  A.  estopped  himself  from  controverting  the 
title  of  B.,  and  that  C.  was  bound  by  the 
estoppel,  as  having  come  in  under  and  received 
the  possession  from  B.  Bae  d.  Bullen  v.  uVt72#, 
4  N.  &  M.  25;  2  A.  &  E.  17;  1  M.  k  Rob.  885  ; 
4  L.  J.,  K.  B.  10.  See  Boe  d.  Rutzen  v.  Letcig, 
6  N.  &  M.  764 ;  5  A.  &  E.  277  ;  2  H.  &  W.  162. 

In  replevin,  the  landlord's  title,  under  which 
the  tenant  has  gained  possession  of  the  premises, 
cannot  be  disputed,  although  the  tenant  is  pre- 
pared witb*  evidence  to  shew  that  the  premises 
have  been  fraudulently  conveyed  to  the  landlord, 
and  that  the  actual  title  is  vested  in  another 
person.    Parry  v.  Hotu«^  Holt,  K.  P.  489. 

Previously  to  1812,  a  person  built  a  house  on  a 
piece  of  waste  g^und,  and,  before  he  acquired  a 
title  to  it,  gave  up  possession  to  the  tenant  of 
the  adjoining  land,  who  held  it  under  a  lease 
granted  in  1812.  The  latter  let  the  premises  to 
the  defendant : — Held,  in  ejectment  by  the  land- 
lord of  the  adjoining  land  against  the  defendant, 
that  the  latter  was  estopp^  from  denying  the 
title  of  the  tenant,  and  the  tenant  from  disputing 
that  of  the  landlord.    Boe  d.  Whehle  v.  FtUler, 

I  Tyr.  &  G.  17. 

On  Mistake  or  Xiiropreientation.] — ^Where  a 
tenant,  by  mistake  or  misrepresentation,  pays 
rent  to  a  person  not  entitled  to  demand  it,  he  is 
not  precluded  by  such  payment  from  giving 
evidence,  on  a  plea  of  non  tenuit,  in  replevin 
against  the  supposed  landlord,  to  shew  that  the 
latter  is  not  entitled  to  the  rent.  Rttgert  v. 
Pitcher,  1  Marsh.  541 ;  6  Taunt.  202. 

An  acknowledgment  of  title  by  a  tenant,  in 
one  who  claims  as  heir-at-law  of  the  person 
under  whom  the  tenant  had  previously  held, 
will  not  preclude  the  latter  from  calling  in 
question  the  title  of  the  claimant,  under  a  plea 
of  non  tenuit,  if  it  appears  that  the  acknowledg- 
ment proceeded  from  a  misrepresentation  or 
misapprehension  of  the  nature  of  the  title  set 
up.  Gregory  v.  Boidge^  11  Moore,  394 ;  3  Bing. 
474 ;  4  L.  J.  (0.8.)  C.  P.  159. 

Payment  of  rent  to,  or  even  an  express  agree- 
ment with,  one  who  claims  to  be  landlord,  does 
not  preclude  the  tenant  from  afterwards  shew- 
ing that  the  party  claiming  had  no  title,  and 
that  the  payment  or  other  acknowledgment  was 
induced  oy  misrepresentation  or  made  under 
mistake,  the  tenant  not  having  been  originally 
let  into  possession  by  the  claimant.  Claridge 
V.  M'JKeime,  4  Scott  (N.s.)  796  ;  4  Man.  ft  G.  143 ; 

II  L.  J.,  C.  P.  72. 

A.  demised  a  house  and  lands  to  B.,  and  after- 
wards, being  embaiTassed,  assigned  the  premises 
and  aU  his  personal  estate  to  C.  A.  told  B.  that 
he  had  assigned  the  premises,  and  requested  him 
to  give  C.  an  acknowledgment,  whereupon  B. 
gave  C.  a  shilling,  and  subsequently  agreed  with 
C.  to  give  up  possession  to  him  of  the  house  and 
lands  respectivelv,  at  the  usual  times,  reserving 
an  allowance  for  his  improvements.  Aiterwards, 
and  while  the  premises  were  still  in  B.'s  occupa- 
tion, A.  became  bankrupt,  and  C.  brought  eject- 
ment. The  assignees  under  A.*s  commission 
decoded  as  landlords,  and  contended  that  the 
assignment  to  C.  was  invalid,  A.  having  become 
bankrupt  when  he  made  it: — Held,  that  the 
acknowledgments  above  mentioned  did  not  estop 
B.,  or  the  assignees  as  representing  him,  from 
contesting  C.'s  title  on  the  above  ground,  such 
acknowledgments  having  been  made  in  conse- 
quence of  A.'s  representations,  in  which  he 
suppressed  the  facts  rendering  the  assignment 
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invalid.  Doe  d.  Plenn  v.  Broum,  2  N.  &  P.  692 ; 
7A.  &E.  447;  W.W.&D.677;  8  L.  J.,  Q.  B.  49. 
A  landlord  of  premises  dying,  the  tenant,  whose 
term  had  not  expired,  paid  rent  to  the  devisee, 
and  signed  an  agreement  for  a  farther  period  of 
occupation,  on  being  told  that  the  premises  were 
devised  to  him : — Held,  that,  in  ejectment  against 
the  tenant  by  the  devisee,  he  could  not  o£Eer 
evidence  that  the  devise  was  void  by  reason  of 
incapacity  in  the  testator,  no  ground  being 
shewn  for  imputing  fraud  to  the  devisee  in  the 
communication  made  by  him  to  the  tenant.  Doe 
i\.  Marlow  v.  Wiggins,  4  Q.  B.  367  ;  3  G.  &  D. 
504  ;  12  L.  J.,  Q.  B.  177  ;  7  Jur.  529. 

Title  or  Interest,  Limited  or  Defeotive.] — ^A 

lessee  for  years,  who  covenants  to  deliver  up 
lx)sse8sion  of  the  premises,  at  the  expiration  of 
the  term,  to  his  lessor,  his  heirs  and  assigns,  is 
not  estopped  by  such  covenant  from  shewing, 
after  the  death  of  the  lessor  or  the  determina- 
tion of  the  lease,  that  the  lessor  was  only  tenant 
for  life  of  the  premises  demised.  Doe  d.  Strode 
V.  Seaton,  2  C.  M.  &  R.  728 ;  1  Tyr.  &  G.  19 ; 
1  Gale,  303 ;  5  L.  J.,  Ex.  73. 

The  interest  of  a  tenant  for  life  and  a  rever- 
sionei'  are  the  same,  and  therefore  a  lessee  who 
has  paid  rent  to  the  first  cannot  set  up  title  in 
another  person  as  an  answer  to  an  action  by  the 
latter  after  the  death  of  the  former.  Doe  d. 
CoUrnere  v.  Whitroe,  D.  &  R.,  N.  P.  C.  1 ;  25 
R.  R.  769. 

If  a  lessor,  who  has  only  an  equitable  title, 
grants  a  lease,  he  has,  as  against  his  lessee,  a 
good  title  by  estoppel.  Doe  d.  Marriott  v. 
Edwards,  6  Car.  &  P.  208 ;  3  N.  &  M.  193 ; 
5  B.  &  Ad.  1005. 

A.,  having  mortgaged  to  B.,  demised  to  C, 
resei'ving  a  power  of  re-entry,  and  afterwards 
mortgaged  to  D.  all  his  interest.  C.  may  set  up 
the  title  of  D.  as  an  answer  to  an  ejectment 
brought  by  A.  under  the  clause  for  re-entry.   Ih. 

W.,  a  lessee  of  premises  for  a  term  of  seventy- 
five  years,  mortgaged  the  lease  to  T.,  and  joined 
with  him  in  an  indenture,  by  which,  after  recit- 
ing the  mortgage,  the  premises  were  demised  to 
J.  for  twenty -one  years.  The  mortgage  was 
assigned  to  S.,  and  by  indenture,  to  which  S.  and 
W.  were  parties,  after  reciting  the  lease  to  J., 
that  lease  was  assigned  to  M.  This  assignment 
contained  a  covenant  by  M.  and  W.,  that  M. 
would  not  demise  or  assign  the  premises  without 
the  licence  and  consent  of  W.,  with  a  proviso 
for  re-entry  if  he  did.  M.  paid  rent  to  W.,  and 
afterwards  assigned  the  premises  to  K.  without 
the  licence  or  consent  of  W.  In  ejectment  by 
S.  and  W. : — Held,  first,  that  M.  was  not  estopped 
from  shewing  that  W.  was  not  the  legal  owner 
of  the  reversion,  but  mortgagor  only,  and  that 
W.,  having  a  mere  equitable  interest,  could  not 
recover.  Saunders  v.  Merryvoeather,  3  H.  &  C. 
902 ;  35  L.  J.,  Ex.  115 ;  11  Jur.  (N.S.)  655  ;  13 
W.  R.  814. 

Held,  secondly,  that  S.  could  not  recover,  be- 
cause no  right  of  re-entry  was  reserved  to  him.  Ih. 

In  an  action  for  use  and  occupation,  under  the 
i  -«:ue  of  non  assumpsit,  the  defendant  may  give 
ill  evidence  that  the  plaintifE  had  mortgaged  the 
premises  before  the  defendant  came  into  occupa- 
tion, and  that  the  mortgagee  had  given  notice  to 
the  defendant  not  to  pay  to  the  plaintiff  any 
rent  becoming  due  after  such  notice.  Waddilove 
v.  Barnett,  2  Bing.  (N.c.)  538  ;  2  Scott,  763 ; 
4  D.  P.  C.  347 ;  1  Hodges,  395 ;  5  L.  J.,  C.  P. 
145. 


Obedience  to  the  mortgagee's  notice  as  to  rent 
due  before  the  notice  must  be  specially  pleaded. 
lb, 

A  lease,  granted  under  a  power  contained  in  a 
settlement,  recited  the  title  of  the  lessor,  and 
shewed  that  he  had  only  an  equitable  interest ; 
a  right  of  re-entry  for  a  breach  of  covenants  in 
the  lease  was  reserved  to  the  lessor  and  his 
assigns : — ^Held,  that  the  lessee  ^'as  not  estopped 
from  disputing  the  title  of  the  lessor  so  disclosed 
in  the  lease.  Greenaway  v.  Hart,  14  C.  B.  940  ; 
2  C.  L.  B.  370 ;  23  L.  J.,  C.  P.  116 ;  18  Jur.  449  ; 
2  W.  R.  702. 

By  a  will,  a  power  was  given  to  a  tenant  for 
life  to  demise  for  twenty -one  years,  and  to  exe- 
cutors to  mortgage  in  fee  or  for  years.  In  1812, 
after  the  testator's  death,  the  tenant  for  life 
made  a  grant  for  ninety-nine  years,  if  he  should 
so  long  live;  in  1814,  he  demised,  under  his- 
power,  for  twenty-one  years ;  in  1828,  the  exe- 
cutors mortgaged  for  1,000  years,  under  their 
power.  To  an  action  by  the  mortgagee  for  rent 
arising  under  the  lease  for  twenty-one  years : — 
Held,  that  the  lessee  could  not  set  up  as  a 
defence  the  interest  of  the  grantee  for  ninety- 
nine  years.  Bringloe  v.  G<H}ds<tnj  4  Bing.  (x.c.> 
726  ;  6  Scott,  502  ;  1  Am.  322. 

If  A.  is  put  into  possession  of  a  cottage  by 
parish  officers,  and  the  lord  of  the  manor  pre- 
vails on  A.  to  give  up  possession  of  the  cot- 
tage to  him,  and  the  lord  of  the  manor  puts  B. 
into  possession,  and  the  parish  officers  bring  an 
ejectment  against  B.,  B.  cannot  set  up  a  title  in 
the  lord  of  the  manor,  as,  under  these  circam- 
stances,  neither  the  lord  of  the  manor  nor  B.  can 
set  up  any  title  which  A.  could  not  set  up  ;  and 
if  the  cottage  really  belonged  to  the  lonl  of  the 
manor,  he  must  bring  an  ejectment  for  it.  Doe 
d.  Ifaden  v.  Burton,  9  Car.  &  P.  254. 

Where  an  occupier  of  a  house  paid  rent  to 
churchwardens,  and  the  latter  afterwards  demised 
the  house  by  lease  for  a  term  to  A.,  with  notice 
to  the  tenant  that  he  must  consider  A.  as  his 
landlord  : — Held,  that  the  tenant  might  impeach 
the  lease,  and  shew  that  the  lessee  had  no  title 
derived  from  the  churchwardens.  Phillips  v. 
Pearce,  8  D.  &  R.  43;  6  B. &  C.  433;  29  R.  R.  284. 

In  defence  to  an  ejectment  it  may  be  shewn 
that  the  parties  imder  whom  the  plaintiffs  claim 
had  no  title  when  they  conveyed  to  him,  although 
the  defendant  himself  claims  by  a  conveyance 
from  the  same  parties,  if  the  latter  conveyance 
was  subsequent  to  that  which  the  defendant 
seeks  to  impeach.  Doe  d.  Oliver  v.  PinoeU,  1  • 
A.  &  E.  631 ;  3  N.  &  M.  616. 

Although  the  lessee  when  sued  in  covenant  bj 
the  lessor  cannot  dispute  the  lessor's  title,  yet, 
when  sued  by  tlie  assignee  of  the  lessor,  he  may 
deny  that  the  lessor  had  such  a  title  as  could 
pass  the  right  of  action  to  the  assignee.  Seymour- 
V.  Franco^  7  L.  J.  (o.s.)  K.  B.  18  j  31  R.  R.  347. 

Expiration  of  Lessor*!  Title — Expiration  or 
Surrender  of  Term.] — In  ejectment  by  landlord 
against  tenant,  whose  lease  is  expired,  the  latter 
is  not  barred  from  shewing  that  his  landlord'^ 
title  is  expired.  England  d.  Syhum  v.  SUuie^  4 
Term  Rep.  682  ;  2  R.  R.  498.  S.  P.,  Doe  d.  Jackson 
V.  Ranisoottom^  3  M.  &  S.  516. 

Payment  of  rent  by  a  tenant  to  his  landlord 
after  the  title  of  the  latter  has  expired,  and  after 
the  tenant  has  received  notice  of  an  adverse 
claim,  does  not  amount  to  an  acknowledgment 
of  title  in  the  landlord  or  to  a  virtual  attorn* 
ment ;  unless,  at  the  time  of  such  payment,  the- 
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tenant  heard  the  precise  natnre  of  the  advene 
claim,  or  how  the  landlord's  title  had  expired. 
Fenner  y.  Duploek,  9  Moore,  32  ;  2  Bing.  10  ;  2 
L.  J.  (0.fl.)  C.  P.  102. 

T.  held  premises  under  a  lease  from  B.,  and 
paid  rent  to  B.,  and  to  his  personal  representa- 
tive after  his  death.  On  the  expiration  of  the 
lease,  T.  surrendered  the  premises  to  the  defen- 
dant : — Held,  that  the  defendant  could  not  dispute 
the  title  under  which  T.  came  in.  Doe  d.  Manton 
V.  Au^n,  2  M.  &  Scott,  107 ;  1  L.  J.,  C.  P.  152. 

A  tenant  maj  shew  that  his  landlord's  title  is 
at  an  end,  in  an  ejectment  against  him  bj  the 
latter ;  but  where  such  action  was  brought  by 
the  reversioner  whose  interest  was  the  same  as 
that  of  the  tenant  for  life,  and  the  tenant  had 
paid  rent  to  the  reversioner : — Held,  that  he 
could  not  shew  that  the  reversionary  interest 
was  at  an  end ;  but  that  he  might  shew  some 
prior  title  in  the  person  under  whom  he  claimed 
to  hold.  Doe  d.  Colemtre  v.  Whitroe^  D.  k.  B., 
N.  P.  C.  1  ;  25  B.  R.  769. 

A  defendant  in  ejectment,  who  has  paid  rent 
to  the  lessor  of  the  plalntifE,  may  shew  that  his 
landlord  pending  the  term,  sold  his  interest  in 
the  premises.  Doe  d.  Lowden  v.  Watso/i,  2 
Stark.  230. 

The  defendant,  after  being  let  into  possession 
of  premises  by  P.,  and  paying  rent  to  him,  paid 
one  quarter's  rent  to  the  plaintiff,  to  whom  P. 
had  agreed  to  demise  the  premises  for  a  long 
term.  In  an  action  by  the  plaintiff  for  the  suc- 
ceeding quarter's  rent: — Held,  that  the  defen- 
dant might  shew  that  the  agreement  between  P. 
and  the  plaintiff  was  put  an  end  to,  and  that  the 
rent  had  been  paid  to  P.  Brook  v.  Briggt,  2 
Bing.  (N.c.)  572 ;  2  Scott,  803 ;  5  L.  J.,  C.  P. 
143. 

In  an  action  for  rent,  the  tenant  may  shew 
that  the  title  of  his  land] and  has  expired  during 
the  tenancy,  thoagh  he  continues  to  occupy  the 
premises,  and  has  not  been  evicted.  Mimntney 
V.  Cidlier,  1  El.  &  BL  630  ;  22  L.  J.,  Q.  B.  124  ; 
17  Jur.  503  ;  1  W.  R.  179. 

Where,  in  an  action  by  a  landlord  against  his 
tenant  for  use  and  occupation,  the  tenant  offers 
in  evidence  a  document  shewing  that  the  land- 
lord's title  has  ceased,  the  document  is  admis- 
sible, because  the  property  has  passed  to  another 
who  has  a  right  to  sue  him  for  the  same  use  and 
occupation  ;  but  when  it  appears  that,  under  the 
document  in  question,  the  property  would  have 
passed  from  the  plaintiff  before  the  time  of  the 
use  and  occupation  for  which  he  sued,  the  docu- 
ment is  not  admissible,  on  the  usual  legal  maxim 
that  a  tenant  cannot  deny  his  landlord's  title. 
Agar  v.  Toung^  Car  &  M.  78. 

A.  let  land  to  B.  on  a  tenancy  from  year  to 
year,  which  he  continued  to  hold  for  several 
years  after  A.'8  title  had  determined,  paying 
rent  to  A.,  and  he  at  length  gave  up  po^ession 
on  a  notice  to  quit  from  A.  Subsequently  to  the 
determination  of  A.'s  title,  but  before  B.  had 
given  up  possession,  B.  underlet  to  C.  C.  paid 
rent  to  B.  as  long  as  B.  continued  to  hold,  but 
paid  no  rent  to  anyone  subsequently.  In  eject- 
ment by  A.  against  C,  after  B.  Lad  given  up 
possession: — Held,  that  it  might  be  presumed, 
as  a  matter  of  fact,  that  a  new  tenancy  from 
year  to  year  had  been  commenced  by  B.  after 
A.'8  title  had  ceased,  and  that  C.  therefore  could 
not  dispute  A.'s  title,  i.  Sf  N.  W.  My.  v. 
Wett,  36  L.  J.,  C.  P.  245  ;  L.  B.  2  C.  P.  553. 

The  defendant  held,  as  tenant  from  year  to 
year  to  the  plaintiff',  two  distinct  holdings— one 


at  a  rent  of  63Z.  and  the  other  of  2U. — the  gale 
days  of  both  being  the  same :  the  plaintiff 
granted  his  estate  by  way  of  mortgage,  but 
continued  in  possession  and  receipt  of  the  rents, 
and,  afterwards,  in  his  rentbooks  consolidated 
the  two  holdings  into  one,  at  an  increased  bulk 
rent  of  1032.,  which  was  paid  by  the  defendant. 
The  plaintiff  served  notice  to  quit  in  his  own 
name  alone,  and  brought  an  ejectment  in  his  own 
name  without  joining  the  mortgagee  : — ^Held, 
that  these  facts  afforded  no  evidence  of  the  crea- 
tion, after  the  mortgage,  of  a  new  tenancy,  so  as 
to  estop  the  defenc^nt  from  shewing  that  the 
plaintiffs  title  had  passed  from  him  to  the  mort- 
gagee. Delmege  v.  Mtdlins^  Ir.  R.  9  C.  L.  209 — 
Ex.  Ch. 

Tenant  may  file  interpleader  against  his  land- 
lord, where  it  arises  on  act  of  landlord  subsequent 
to  lease.     Coutan  v.  WUliam^^  9  Ves.  107. 


Lestoe  must  renounoe  Title.]  —  In  an 


action  for  use  and  occupation,  where  the  defen- 
dant has  come  in  under  the  plaintiff  he  cannot 
shew  that  the  plaintiff's  title  has  expired,  unless 
he  solenmly  renounced  the  plaintiff's  title  at  the 
time,  and  commenced  a  fresh  holding  under 
another  person.    BalU  v.  Weitwood^  2  Camp.  11. 

What  amounts  to  a  Benial  of  Lesior'i  Title- 
Setting  np  Long  Term.]— A.,  being  tenant  for 
life,  under  a  power  of  leasing,  crcatcd  in  1763, 
demised  to  the  defendant  in  1826.  The  lease  was 
not  a  good  execution  of  the  power,  and  in  1844, 
after  the  death  of  A.,  the  reversioner  brought  an 
ejectment  against  the  defendant,  the  demise 
being  laid  by  B.  only.  It  appeaitid  at  the  trial 
that  in  1 708  a  term  of  a  thousand  years  was  created 
in  the  property  in  question  for  certain  purposes, 
and  to  attend  the  inheritance,  and  that  in  an 
indenture  of  the  1st  of  March,  1757,  the  indenture 
creating  the  term  was  recited,  and  the  executor 
of  the  surviving  trustee  of  the  term  was  i-cquired 
to  assign  it  to  attend  the  inheritance  : — Held, 
that  the  defendant  was  not  estopped  fix)m  setting 
up  the  term,  as  he  did  not  thereby  deny  the 
general  title  of  B.  but  protected  his  own  lease, 
which  was  consistent  with  such  title.  Doe  d. 
Egremont  (^EarV)  v.  LaTigdon,  12  Q.  B.  711  ;  18 
L.  J.,  Q.  B.  17  ;  13  Jur.  96. 


2.  Tenant's  Bight  to  Compensation  fob 
Improvements  ob  Outlay. 

a.  Under  Agricultural  Holdings  Acts. 

Statutei.] — 53  &  54  Vict.  c.  bl  anwtids  the  law 
with  respect  to  compensation  dvc  to  tenants  on 
land  under  fnortgage. 

58  &  59  Vict.  c.  27  extends  ths  jjrovisions  of  the 
Agricultural  Holdings  (JSnglanS)  Act^  1883,  to 
market  gardens. 

(*  Allotmont,*'  what  ii— Ckurden— Land  Culti- 
vatod  for  Purpose  of  Bniiness.] — A  parcel  of 
land  of  not  more  than  two  acres,  in  which  bulbs 
had  been  planted  by  a  seedsman  for  the  purpose 
of  his  business,  is  not  an  allotment  within  s.  4  of 
the  Allotments  and  Cottage  Gardens  Compensa- 
tion for  Crops  Act,  1887,  inasmuch  as  it  was  not 
land  cultivated  as  a  "  garden "  in  the  ordinaiy 
sense  of  the  term.  Cooper  v.  Pearse,  65  L.  J,, 
M.  C.  95  ;  [1896]  1  Q.  B.  562  ;  74  L.  T.  495  ;  44 
W.  B.  494  ;  60  J.  P.  282. 
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«  CoBtraet  of  Teiuuiej,"  what  it— Letttag  from 
Tear  to  Year— AgroemoBt  fer  PetonaiiiatioD  bj 
Three  Xonthe*  Hotiee  at  any  Time.] — ^The  parties 
to  an  agreement  for  a  letting  from  year  to  year 
may  by  the  agreement  stipulate  that  the  tenancy 
may  be  determined  by  a  three  months*  notice  at 
any  time.  A  tenant  of  a  market  garden  nnder 
such  an  agreement  current  at  the  commence- 
ment of  the  Market  Gardeners*  Compensation 
Act,  1895,  holds  the  land  under  a  **  contract  of 
tenancy,**  within  the  meaning  of  s.  4  of  the  act, 
as  interpreted  by  s.  61  of  the  Agricultural  Hold- 
ings Act,  1883,  so  as  to  be  entitled  to  compensa- 
tion for  improTements  executed  before  the  act. 
Threlfall,  In  re  (60  L.  J.,  Ch.  318 ;  16  Ch.  D. 
274),  followed.  Kemp  v.  Derrett  (3  Canip.  510) 
and  Doe  d.  King  v.  Grafton  (21  L.  J.,  Q.  B.  276  ; 
18  Q.  B.  496)  considered.  King  t.  Ecertjield,  66 
L.  J.,  Q.  B.  809  ;  [1897]  2  Q.  B.  475  ;  77  L.  T. 
195  ;  46  W.  K.  61  ;  61  J.  P.  740— C.  A. 

Time  for  giving  Hotioe  of  Claim— Determina- 
tion of  Tenancy.  J — By  s.  7  of  the  Agricultural 
Holdings  Act,  1883,  "  a  tenant  claiming  compen- 
sation under  this  act  shall,  two  months  at  least 
before  the  determination  of  the  tenancy,  give 
notice  in  writing  to  the  landlord  of  his  intention 
to  make  such  claim.**  Where  the  tenant  of  a 
farm  was  entitled,  under  the  custom  of  the 
country,  to  hold  over  a  portion  of  the  land  for 
four  months  after  the  expiration  of  his  notice  to 
quit  the  farm  : — Held,  that  the  **  determination 
of  the  tenancy*'  took  place  when  the  tenant's 
holding  under  the  custom  of  the  country  ended ; 
and  therefore  that  a  notice  of  his  claim  for  com- 
pensation, given  two  months  before  that  time, 


was  good.  Portarlington  (^EarV),  Ex  parte ^  Pavlj 

Q.  B.  D.  247 ;  61 
L.  T.  835  ;  64  J.  P.  644. 


In  re,  59  L.  J.,  Q.  B.  30 ;  24 


Where  a  lease  is  to  run  for  a  definite  period 
from  the  entry  of  the  tenant,  which  entry  took 
place,  as  to  the  houses,  grass,  and  fallow  land,  on 
May  26th,  1860  ;  as  to  arable  land  in  com  crop  at 
the  separation  of  the  com  crop  in  the  same  year ; 
and  as  to  bams  and  cothouses  at  Whitsuntide, 
1861 ;  a  notice  for  compensation  for  unexhausted 
improvements,  in  order  to  comply  with  the  require- 
ments of  8.  7  of  the  Agricultural  Holdings  (Scot- 
land) Act,  1883,  that  **  four  months  at  least  before 
the  determination  of  the  tenancy"  the  tenant 
must  give  notice  to  his  landlord  "  in  writing  of 
his  intention  to  make  a  claim,'*  must  be  given 
four  months  prior  to  the  separation  of  the  crop 
in  the  year  in  which  the  lease  terminates.  Semble, 
that  when  the  termination  as  to  arable  land  is  to 
be  the  "  separation  of  the  crop,"  that  is  to  be 
regarded  as  synonymous  with  the  Martinmas 
term,  so  that  a  notice  will  be  in  time  if  given 
four  months  before  Martinmas : — Quaere,  whether, 
when  there  is  more  than  one  period  for  the 
termination  to  a  lease,  the  notice  prescribed  by 
8.  28  must  not  be  given  prior  to  the  first 
period.  Wight  v.  Hopettmn  (EarV)  (4  Mocq. 
H.  L.  729)  commented  on.  Black  v.  Clayj 
ri894]  A.  C.  368 ;  6  R.  362 ;  71  L.  T.  446— 
H.  L.  (Sc.) 

The  words  "  determination  of  the  tenancy  "  in 
8.  7  of  the  Agricultural  Holdings  (England)  Act, 
1888,  mean  the  determination  of  the  holding  in 
80  far  as  it  is  an  agricultural  holding,  so  that 
under  a  tenancy  of  agricultural  land  terminating 
by  a  custom  recogni^  in  the  lease  on  an  earlier 
date  than  the  tenancy  of  the  buildings,  the 
tenancy  for  the  purposes  of  compensation  under 
the  act  of  1883  is  determined  at  the  earlier  date. 


JfoHey  T.  (hrter,  66  L.  J.,  Q.  B.  843 ;  [1898] 
I  Q.  B.  8  ;  77  L.  T.  337  ;  46  W^.  R.  77. 

Compeneation  nnder  Sarlior  Aet  —  Votiea 
nnder  Later  Aet.] — ^A  notice  by  a  tenant  in 
occupation  of  a  tenancy  current  at  the  com- 
mencement'of  the  Agricultural  Holdings  Act, 
1883,  of  a  claim  for  compensation  for  improve- 
ments executed  after  the  commencement  of  the 
act,  is  good  if  given  under  the  Agricultural 
Holdings  Act,  1^3,  though  the  compensatioa 
is  to  be  based  upon  the  principles  of  the  Agricul- 
tural Holdings  Act,  1875.  The  compensation  for 
such  improvements  is  to  be  calcnlftt4^  on  the 
basis  of  the  Agricultoral  Holdings  Act,  1873,  and 
not  of  the  Agricultural  Holdings  Act,  1883.  Smith 
V.  Aeoek,  53  L.  T.  230. 

Appointment  of  Referee — Conient  of  Parties 
—Power  of  Umpire  to  award  Coett.]^Where  it 
appears  upon  the  face  of  an  award  made  under 
the  Agricultural  Holdings  Act,  1883,  that  one  of 
the  referees  was  appointed  by  the  county  court 
registrar,  but  it  is  not  stated  that  such  appoint- 
ment was  made  by  consent  of  the  parties,  the 
award  will  be  set  aside  where  it  is  &own  that 
no  consent  in  fact  was  given.  Per  Wills,  J. : 
Ord.  XL.  r.  7,  of  the  Ck>unty  Court  Bulea,  1889, 
which  purports  to  give  a  larger  jurisdiction  to 
the  county  court  registrar,  is  ultra  vires.  Per 
Wills,  J. :  Costa  as  between  solicitor  and  client 
cannot  be  given  be  given  by  an  award  under  the 
Agricultural  Holdings  Act,  1883.  Oriffiths  and 
Morris,  la  r^,  64  L.  J.,  Q.  B.  386  ;  [1896]  1 Q.  B. 
866;  15  B.  301  ;  72L.T.290;  43  W.B.652;  59 
J.  P.  134. 

Award  —  OiTing  Compeneation  generally  — 
Vo  Itemi— Validity.] — ^A  tenant  gave  notice  of 
claim  for  compensation  under  the  Agricultural 
Holdings  (England)  Act,  1883,  and  the  landlord 
gave  notice  to  the  tenant  of  a  counterclaim  for 
dilapidations  and  breaches  of  covenant.  The 
parties  not  agreeing  as  to  the  amounts  payable 
under  their  respective  claims,  the  landlord  gave 
the  tenant  notice,  under  the  Agricultural  Hold- 
ings Act,  1888,  appointing  D.to  acton  his  behalf. 
The  tenant  acted  in  the  matter  as  his  own  referee. 
The  referees  did  not  appoint  an  umpire  before 
entering  upon  the  reference,  but,  di&renoea 
having  arisen,  they  appointed  W.  to  act  aa 
umpire.  This  appointment  of  the  umpire  waa 
in  a  letter  signed  by  both  referees  as  follows  :— 
"  We,  the  undersigned,  hereby  appoint  you  our 
umpire  to  settle  aiu  differences  that  have  arisen 
between  us  in  this  valuation,  which  relates  to 
compensation  for  unexhausted  lime,  manures, 
and  feeding  stuff,  and  counterclaims  for  dilapida- 
tions and  breaches  of  covenant  on  both  sides, 
under  a  lease,  dated  the  20th  July,  1880,  and 
under  the  Agricultural  Holdings  Act,  1875  and 
1883,  and  we  agree  to  abide  by  your  decision  in 
writing  as  final  and  binding  on  idl  parties."  The 
umpire  made  his  award  in  writing  as  follows : 
"  I  do  award  that  the  sum  of  96Z.  11«.  is  payable 
by  the  said  Charles  Shmbb  to  the  said  WilHam 
Lee,  balance  in  full  satisfaction  of  all  claims 
made  by  either  party."  The  landlord  appealed 
against  the  award  upon  the  grounds  (1)  that  it 
was  obligatory  that  the  award  should  have  beea. 
made  under  the  provisions  of  the  Agricultural 
HoMings  (England)  Act,  1888 ;  (2)  that  the 
award  was  invalid,  because  it  awarded  a  sum 
generally  in  respect  of  claims  under  the  Agricul- 
tural Holdings  Acts,  1875  and  1883,  and  of  claima 
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arising  outside  those  acts,  without  distinguishing 
between  the  two  sets  of  claims ;  (3)  that  the 
award  was  bad,  as  it  awarded  a  sum  generally  for 
compensation  and  did  not,  as  requirS  by  s.  19  of 
the  act  of  1883,  specify  (1)  the  several  improve- 
ments in  respect  of  which  compensation  was 
awarded  ;  (2)  the  time  at  whidi  each  improve- 
ment was  executed;  (3)  the  sum  awarded  in 
respect  of  each  improvement : — Held,  that  there 
was  abundant  evidence  to  warrant  the  conclusion 
that  this  was  an  award  outside  the  Agricultural 
Holdings  Act  altogether,  and  that  it  was  none 
the  less  so  because  it  may  have  included  some 
matters  which  were  within  the  act;  that  the 
reference  was  in  fact  a  common  law  reference  ; 
and  that  the  award  was  final  and  binding  upon 
the  parties.  Shrubb  v.  Zee^  69  L.  T.  376 ;  53 
J.  P.  54. 


Without  Conoent  of  Partiat  —  Setting 


aside.] — See  Griffiths  and  Morriij  In  re,  supra. 


Snforceinent  in  Oonnty  Court — ^Balanoe 


found  due  to  Landlord.]— The  procedure  pro 
vided  by  the  Agricultural  Holdings  Act,  1883, 
for  enforcing  in  a  county  court  an  award  made 
under  that  statute,  is  not  applicable 'when  the 
dispute  arises  out  of  a  claim  by  a  tenant  and  a 
counterclaim  by  a  landlord,  and  the  award  finds 
a  balance  due  to  the  landlord.  Holmes  and 
Formhy.  In  re,  64  L.  J.,  Q.  B.  391  ;  [1895]  1 
Q.  B.  174 ;  15  R.  114 ;  71  L.  T.  842  ;  43  W.  R. 
205. 

Action  by  Landlord — Counterelaim  for  Com- 
pensation.]— ^A  claim  for  compensation  by  a  tenant 
under  the  Agricultural  Holdings  Act,  1883,  if  dis- 
puted, must  be  referred  to  arbitration  only,  and 
cannot  form  the  subject-matter  of  a  counterclaim 
in  an  action  for  rent  brought  by  the  landlord  in 
the  high  court.  Gaslight  and  Chke  Co,  v.  HoUo- 
w,nj,  52  L.  T.  484  ;  49  J.  P.  344. 

A  tenant  of  a  farm,  restrained  by  agreement 
from  selling  the  hay  and  straw  g^wn  on  the 
farm,  became  bankrupt.  The  trustee  in  bank- 
ruptcy removed  and  sold  a  quantity  of  the  hay 
in  breach  of  the  agreement  and  then  disclaimed 
the  lease.  The  landlord  sued  the  trustee  for  the 
rcmoval  of  the  hay,  and  the  trustee  counter- 
claimed  for  unexhausted  improvements : — ^Held, 
tliat  the  counter-claim  could  not  be  sustained, 
as,  by  the  Agricultural  Holdings  Act,  1883,  s.  8, 
arbitration  is  rendered  compulsory  in  case  of 
disputes  between  landlord  and  tenant.  Sohofield 
V.  Hhwhs,  58  L.  J.,  Q.  B.  147  ;  60  L.  T.  573 ;  87 
W.  B.  157. 

Payment  of  Compensation  to  Tenant  by 
Bxeentors  of  Landlord — ^Bight  of  Bxecuton  to 
Charge  on  Holding.] — ^Although  the  definition 
of  "kindlord"  in  the  s.  61  of  the  Agricultural 
Holdings  (England)  Act,  1883,  does  not  include 
the  executors  of  a  landlord,  yet  the  clause  at  the 
end  of  the  section,  by  which  the  designations  of 
landlord  and  tenant  are  to  continue  to  apply  to 
the  parties  until  the  conclusion  of  any  proceed- 
ings taken  under  the  act,  entitles  the  executors 
of  a  landlord,  who  have  paid  to  the  tenant  an 
amount  due  to  him  in  respect  of  compensation 
under  the  act,  to  obtain  urom  a  county  court, 
under  the  29th  section  of  the  act,  a  charge  on 
the  holding  to  the  amount  of  the  sum  so  paid. 
Gongh  V.  Gongh,  60  L.  J.,  Q.  B.  726;  [1891] 
2  Q.  B.  665 ;  65  L.  T.  110 ;  39  W.  R.  593 ;  55 
J.  P.  807— C.  A. 


b.  Before  the  Acts. 

Sffeet  of  new  Lease.]— A  lease  provided  that 
on  its  termination  (lie  tenant  should  receive  com- 
pensation for  unexhausted  improvements.  At 
its  termination  a  new  lease  of  the  farm  was 
granted  to  the  tenant,  nothing  being  said  about 
the  compensation : — Held,  that  the  tenant  was 
entitled  to  compensation  under  the  first  lease. 
Lane  v.  Moeder,  1  Cab.  &  E.  548. 

Lien  for.] — The  bankrupt  agreed  in  writing  to 
take  a  lease  of  a  manufactory  for  a  term  of  years, 
and  the  landlord  agreed  to  erect,  at  his  own 
expense,  certain  buildings  upon  the  bankrupt's 
paying,  as  an  additional  rent,  71,  10«.  per  cent, 
upon  the  amount  so  expended.  The  buildings, 
however,  were  subsequently  erected  by  the  bank- 
rupt, on  the  verbal  assurance  of  the  landlord 
that  the  bankrupt  might  deduct  the  amount 
expended  from  the  rent.  The  assignees  elected 
not  to  adopt  the  agreement  for  the  lease,  but 
refused  to  deliver  up  possession  to  the  landlord, 
unless  he  allowed  them  the  sum  which  the  bank- 
rupt had  expended  on  the  buildings : — Held,  that 
as  both  the  written  and  verbal  ag^reement  between 
the  landlord  and  the  bankrupt  contemplated  a 
continuancv  of  the  tenancy  wnich  the  assignees 
had  themselves  repudiated  they  had  no  lien  on  the 
premises  for  the  money  expended  by  the  bankrupt. 
Ladd,  Eke  parte,  Ryland,  In  re,  8  Deac.  &  C.  647. 

A  father,  an  equitable  owner  of  land,  erected  a 
granary  thereon ;  he  afterwards  allowed  his  two 
sons  to  use  and  occupy  them,  and  they  erected 
other  buildings  thereon  at  a  great  expense  :— 
Held,  that  the  sons  had  a  lien  on  the  premises 
for  their  outlay.  Unity  Joint  Stock  Mutual 
Banking  Association  v.  King,  25  Beav.  72 ;  27 
L.  J.,  Ch.  585  ;  4  Jur.  (N.8.)  470  ;  6  W.  B.  264. 

The  plaintifF,  at  the  suggestion  of  the  defen- 
dant, his  father-in-law,  removed  from  a  shop 
which  he  had  hired  into  a  house  belonging  to  the 
defendant,  and  which  the  defendant  promised  to 
let  him  occupy  rent-free.  No  rent  was  paid  for 
nineteen  years,  and  the  plaintiff  expended  about 
300Z.  upon  the  premises,  almost  wholly  for  repairs. 
The  plaintiff  aUeged  that  there  was  an  absolute 
gift  of  the  house  to  him : — ^Held,  that  the  plaintiff 
was  not  entitle  to  any  lien  in  respect  of  the 
300;.  Millard  v.  Harvey,  10  Jur.  Cv.8.)  1167 ; 
13  W.  R.  126. 

Aoeonnt.] — ^Under  the  145th  Oeneral  Order, 
the  Master  nas  not  jurisdiction  to  give  allowance 
or  compensation  to  a  tenant  for  improvements. 
A  tenant  for  a  term,  pending  the  cause,  will  not 
be  allowed  for  improvements  made  without  the 
sanction  of  the  court,  on  notice  to  all  parties, 
although  be  may  have  been  misled  as  to  its 
tenure  by  the  receiver.  Wildridge  v.  MKane, 
8  Ir.  £q.  B.  231. 

Account  between  tenant  and  landlord  under  a 
husbandry  lease.  Xenmngton  v.  Houghton,  2 
Y.  &  ColL  C.  C.  620. 

A  lessee  of  charity  property  obtained  a  further 
reversionary  term,  and  afterwards  made  consider- 
able lasting  improvements  on  the  property ;  the 
reversionary  lease  being  set  aside,  the  court  con- 
sidered the  lessee  entitled  to  compensation  for 
money  laid  out  by  him  in  reference  to  the 
extended  enjoyment.  Att.'Gen,  v.  Kerr,  2  Beav. 
420 ;  9  L.  J.,  Ch.  190 ;  4  Jur.  406.  And  see  5 
Jur.  863. 

Reference  under  the  circumstances  directed,  to 
ascertain  whether  any  and  what  compensation 
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ought  to  be  paid  to  an  outgoing  tenant  from  year 
to  year,  for  his  outlay  of  capital  on  charity  lands. 
ML'Oen,  v.  Gains,  11  Beav.  63  ;  12  Jar.  275. 

Where  a  suit  has  been  compromised  before  the 
expiration  of  a  lease  for  five  years  pending  the 
cause,  the  tenant  is  entitled  to  be  compensated 
for  such  moneys  as  he  has  bon&  fide  laid  out  for 
the  benefit  of  the  lands  demised.  Oarttin  y. 
Nangle,  Hay.  &  J.  542.  And  see  Holmei  t. 
Bowdeny  ib.  544,  n. 


Under  Void  Lease.] — Lessee  under  a  lease  void 
for  his  own  fraud,  not  entitled  to  allowances  for 
lasting  improvements.  Pierce  v.  Wehh,  8  Bi*o. 
C.  C.  16,  n. 

Where  title  fraudulent,  equity  in  giving  relief 
will  reimburse  the  party  in  possession  for  per- 
manent improvements.  Sfdne  v.  Oough^  1  Ball 
k,  B.  444. 

Where  lease  or  grant  is  good  in  law,  equity 
will  not  set  it  aside  without  allowing  for  lasting 
improvements  on  estate.  ML- Gen,  v.  BaUiol 
College,  9  Mod.  411. 

In  1699  a  lease  of  charity  land  was  granted 
for  999  years,  at  a  rent  very  little  more  than  had 
for  some  time  been  received  for  it.  The  lessee 
covenanted  to  build  upon  the  land.  That  lease 
was  in  1849  set  aside  as  to  a  part  of  the  land 
comprised  in  it,  on  an  information  filed  against 
the  assignee  of  that  part  only  ;  and  he  was : — 
Held,  not  to  be  entitled  to  any  allowance  in 
respect  of  the  building  which  had  been  erected 
upon  the  land.  Att,'Oen.  v.  Pilgrim,  2  Hall  & 
Tw.  186.    Affirming  12  Beav.  507. 

If,  on  parol  agreement  for  a  lease,  any  con- 
sideration had  l]«en  paid,  equity  would  restore 
the  consideration,  though  it  did  not  execute  the 
agreement  in  specie.  Hullie  v.  Edwardt,  1  Yem. 
159. 

There  is  a  difference  between  money  laid  out 
in  necessary  repairs  and  lasting  improvements, 
and  money  laid  out  for  fancy  and  humour  ;  the 
former  shall  be  allowed,  though  not  the  latter.  Ih, 

3.  Landlord's  Right  to  take  Possession. 

Abandonment  of  Premiiei.] — If  a  tenant  quits 
without  any  intention  of  returning,  the  landlord 
may  enter  without  bringing  ejectment.  Lacey 
V.  Lear,  Peakc's  Add.  Gas.  210  ;  4  R.  B.  904. 
And  see  Wildbare  v.  RainrfitrtJt,  8  B.  &  C.  6 ; 
2  M.  &  Ry.  185. 

Where  a  tenant  of  a  house,  after  a  regular 
notice  to  quit  had  been  given  him,  abandoned 
the  premises,  locked  up  the  door,  and  left  only  a 
few  articles  of  furuitare  therein  ;  and  the  land- 
lord afterwards,  in  his  absence,  and  when  no 
person  was  in  the  house,  broke  open  the  door 
and  took  possession : — Held,  that  he  was  justified 
in  so  doing,  as  he  had  a  legal  right  of  entry. 
Turner  v.  Meymott,  79  Moore,  574  ;  1  Bing.  158  ; 
1  L.  J.  (O.S.)  C.  P.  13 ;  25  R.  R.  612.  And  see 
Taunton  Y.  Cottar,  7  Term  Rep.  431  ;  4  R.  R.  481. 

If  the  tenancy  is  determined,  and  the  tenant 
and  his  family  are  gone  away,  and  the  house 
locked  up,  no  one  being  in  possession,  the  land- 
lord will  be  justified  in  breaking  into  the  house 
and  obtaining  possession.  Hillary  v.  Gay,  6 
Car.  &  P.  284. 

Lesior  putting  Bill  in  Window— ElEMt  ol'| — 
If  a  landlord  is  lawfully  on  his  tenant's  premises 
for  the  purpose  of  making  a  distress,  he  may 
put  up  a  bill  in  the  window  for  the  purpose  of 
letting  them,  without  thereby  making  himself 


liable  as  a  trespasser.    Skidmore  v.  Btwtk^   6 
Car.  &  P.  777. 

lestoe  reftiting  to  Quit.] — ^Where  a  tenant 
remains  in  apartments  after  the  expiration  of 
his  term,  the  landlord  is  not  justified  in  forcibly 
asserting  his  right  to  the  possession  by  expelling 
him.  ^Inoton  v.  Harland,  1  Scott  (N.B.V  473 ; 
1  Man.  k  G.  644  ;  2  Jnr.  350. 

If  a  tenancy  of  a  house  is  determined,  and  the 
tenant  has  promised  to  leave  on  a  particular  day. 
but  afterwards  refuses  to  do  so,  the  landlord  is 
not  justified  in  putting  the  tenant's  wife  by 
force  out  of  the  house,  and  putting  the  tenant's 
furniture  into  the  street.  Hillary  v.  Gay,  6 
Car.  &  P.  284. 


Bights  as  against  Third   Penom.] — 


C.  rented  a  farm  under  the  plaintiff,  his  term 
in  which  expired  on  the  1st  February,  1838.  On 
the  2nd  February  the  plaintiff's  agent  demanded 
possession  of  the  land;  but  C.  refused  to  quit 
unless  paid  for  certain  improvements.  The 
plaintiff  thereupon  brought  an  ejectment,  and 
obtained  actual  possession  on  the  16th  July : — 
Held,  that  the  demand  of  possession  on  the 
2nd  February  gave  the  plaintiff  such  a  con- 
structive possession  as  to  enable  him  to  maintain 
trespass  against  a  third  person  for  coming  on 
the  land  and  carrying  off  the  crops.  Hry  v. 
Afoo^rehotue,  8  Scott,  156  ;  6  Bing.  (N.c.)  52 ; 
9  L.  J.,  C.  P.  113. 

Leiieo  of  Part  of  Property— Aotion  for  Be- 
oovery  of  Land.] — ^Where  the  owner  of  the 
reversion  of  a  theatre  having  by  an  order  in  a 
winding-up  of  a  company  obtained  the  lease  and 
property  of  the  theatre,  the  lessee  of  property, 
boxes,  and  stalls,  brought  an  action  asking  for 
an  injunction  to  restrain  the  reversioner  from 

Ereventing  the  plaintiff  having  access  to  his 
oxes  and  stalls : — ^Held,  that  the  order  in  the 
winding-up  did  not  affect  the  right  of  third 
parties ;  the  defendant  could  only  exclude  the 
plaintiff  by  an  action  for  the  recovery  of  land 
where  third  parties  would  have  notice  and  an 
opportunity  of  appearing.  Leader  v.  Haye^, 
64  L.  T.  204. 

Diselaimer  by  Tmstee — ^Bights  of  Snb-letSM 
and  Landlord.] — When  a  lessee  sub-lets,  and 
afterwards  became  bankrupt,  and  his  trustee, 
under  s.  23  of  the  Bankruptcy  Act,  1869,  and 
under  an  order  of  the  Court  of  Bankruptcy,  dis- 
claims the  lessee's  interest  in  the  premises,  the 
lessor  is  not  entitled  to  eject  the  sub-tenant.  A. 
lessee  for  a  term  of  years  by  deed  demised  part 
of  the  premises  for  a  shorter  term,  and  the  sub- 
lessee entered  into  possession.  The  lessee  after- 
wards liquidated  by  arrangement,  under  the 
Bankruptcy  Act,  1869,  and  Us  trustee,  under  an 
order  of  the  Court  of  Bankruptcy,  disclaimed  the 
lessee's  interest  in  the  premises.  Notice  of  the 
application  to  the  court  for  leave  to  disclaim 
was  given  to  the  sub-lessee,  within  a  reasonable 
time  before  the  order  was  made.  The  lessor 
having  brought  an  action  to  recover  possession 
of  the  part  of  the  premises  demised  to  the  sub- 
lessee as  from  the  date  of  the  appointment  of  the 
trustee : — Held,  that  the  lessor  was  not  entitled 
to  recover  possession.  Taylor  v.  GilUtt  (L.  B. 
20  £q.  682)  commented  upon.  SmaUey  ▼. 
Hardinge,  50  L.  J.,  Q.  B.  367 ;  7  Q.  B.  D.  624  ; 
44  L.  T.  503 ;  29  W.  R.  554— C.  A. 

A  lessee  of  a  house  agreed  to  sub-let  two  rooms 
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The  jiulges  of  assize,  on  appenl,  under  II 
Qeo.  2,  0.  19,8. 17,  against  an  order  of  two  magis- 
trates giving  possession  to  a  landlord,  made  an 
order  for  restitution  of  the  premises  to  the  tenant. 
The  order  of  the  judges  was  not  directed  to  any 
person  : — Held,  that  a  mandamus  could  not  issue 
commanding  the  two  justices  to  make  restitution. 
Etg.  V.  Traill,  12  A.  &  E.  761  ;  4  P.  &  D.  325 ; 
10  L.  J.,  M.  C.  57. 

Proceedings  of  magistrates  for  restitution  of 
premises  under  11  Geo.  2,  c.  19,  are,  by  s.  17,  to 
be  reviewed  (in  England)  by  the  judges  on  the 
circuits,  acting  as  individual  justices.  An  alle- 
gation in  an  indictment,  that  an  order  was  made 
by  A.  and  B.,  the  justices  of  assize  for  SuiTcy,  is 
not  supported  by  a  cei'tificatc  of  such  an  order, 
being  signed  by  the  deputy  clerk  of  assize  in  the 
same  way  as  an  order  of  court.  Reg.  v.  Scicell^ 
8  Q.  B.  161  ;  15  L.  J.,  Q.  B.  49  ;  10  Jur.  48. 

An  order  for  restitution  though  not  directed 
to  any  person,  will  justify  the  sheriff  in  acting 
under  it.    Ih. 

Where  magistrates,  from  a  doubt  of  their  juris- 
diction, decline  giving  possession  of  premises  to 
a  landlord,  the  court  will  not  compel  them  by 
mandamus  to  do  so.  Fulder,  Ex  j^arte,  8  D.  P.  C. 
535  ;  4  Jur.  507. 

On  an  appeal  to  the  judges  of  assize  against 
the  decision  of  justices  giving  possession  of  pre- 
mises under  the  11  Geo.  2.  c.  19,  ss.  16  and  17, 
requiring  that  the  notice,  after  the  first  view  by 
justices,  should  state  what  day,  at  the  distance 
of  fourteen  clear  days  at  the  least,  they  should 
return  to  take  a  second  view  : — Held,  that  four- 
teen clear  days  must  elapse  between  the  first  and 
second  views,  and  that  that  period  had  not 
elapsed,  and  the  proceedings  were  set  aside  ns 
irregular,  and  restitution  ordered.  Creak  v. 
Brighton  JJ.,  1  F.  &  F.  110. 

The  power  to  view  and  give  possession  to  a 
landlord  of  deserted  premises,  created  by  11  Geo. 
2,  c.  19,  s.  16,  extended  by  57  Geo.  3,  c.  52,  and 
varied  as  to  its  mode  of  execution  by  3  &  4  Vict, 
c.  84,  s.  13,  is  not,  by  any  of  the  provisions  of 
the  3  &  4  Vict.  c.  84,  or  by  11  &  12  Vict.  c.  43, 
s.  34,  vested  in  the  lord  mayor  or  one  alderman 
sitting  in  the  justice-room  at  the  Mansion-house 
or  Guildhall,  so  as  to  enable  them  to  exercise  the 
power  in  the  same  manner  as  a  police  magistmte 
sitting  in  one  of  the  metropolitan  police-courts 
may,  under  3  &  4  Vict.  c.  84,  s.  13,  exercise  it. 
Edwarde  v.  Hodget,  15  C.  B.  477  ;  3  C.  L.  K.  472  ; 
24  L.  J.,  M.  C.  81  ;  1  Jur.  (N.s.)91  ;  3  W.  R.  167. 

In  an  action  for  breaking  and  entering  the 
plaintiffs  dwelling-house,  F.  and  M.  justified  the 
trespasses ;  the  former,  as  owner  in  fee,  the 
latter,  as  his  servant.  Plea,  also,  by  the  latter, 
not  guilty.  Replication,  nolle  prosequi'  as  to  F., 
but  alleging  an  estoppel  as  to  M.,  for  that  M. 
demised  the  premises  to  the  plaintiff,  as  a  yearly 
tenant,  at  16f.  a  year,  which  demise  was  in  force 
and  undetermined.  Rejoinder  by  M.,  denying 
that  the  tenancy  of  the  plaintiff  was  in  full  force 
and  undetermined.  At  the  trial,  the  demise 
from  M.  to  the  plaintiff  was  proved,  and  it  was 
shewn  that  a  notice  to  quit,  signed  in  the  names 
of  both  F.  and  M.,  was  given  to  the  plaintiff ; 
and  that  subsequently  a  complaint  was  made  to 
the  magistrates  under  the  above  statute,  which 
was  signed  by  F.,  "  as  for  himself  and  M.,  either 
or  both  of  them."  Upon  that  complaint,  a  war- 
rant was  issued,  which  contained  the  name  of 
only  one  complainant,  under  which  the  trespass 
was  committed  and  the  plaintiff  ejected  ;  the 
key  of  the  house  was  taken  to  M.  by  the  officer 


for  a  part  of  his  term,  taking  a  fine ;  he  after- 
wards became  bankrupt,  and  his  tnutee  dis- 
claimed the  lease.  The  landlord  commenced  an 
action  of  ejectment  against  the  sab-lesaee.  The 
sab-lessee  filed  his  bill  to  restrain  the  action, 
and  to  compel  the  landlord  to  grant  him  a  lease 
according  to  the  terms  of  his  agreement  with  the 
first  lessee.  The  provisions  of  the  agreement 
differed  from  those  of  the  lease : — Held,  that  the 
sub-lessee  had  no  equity  to  enforce  the  provisions 
of  the  agreement  against  the  landlord.  Taylor 
V.  Gillatt,  44  L.  J.,  Ch.  740  ;  L.  R.  20  Eq.  682 ; 
32  L.  T.  795  ;  24  W.  R.  65. 

lioenee  by  Tenant  to  Landlord  to  ojoot — ^Bffoot 
of.] — A  licence  by  a  tenant  to  his  landlord  to 
eject  him  on  a  specified  day  without  any  process 
of  law  is  void,  as  authorising  the  commission  of 
an  act  which  is  made  illegal  by  the  act  5  Ric.  2, 
Stat.  1,  c.  8.  Edridge  v.  Hawker^  50  L.  J.,  Ch.  577 ; 
18  Ch.  D.  199  ;  45  L.  T.  168  ;  29  W.  R.  914. 

After  Agreement  to  pnrehMo  Lataoo'i  In- 
terest.]— A  landlord  having  power  to  determine 
a  lease  enters  into  an  agreement  with  the  lessee, 
under  which  he  becomes  purchasci*  of  his 
interest,  and  then  gives  notice  to  determine 
the  lease ;  the  court  held,  that  the  relation  of 
vendor  and  purchaser  was  established,  and 
would  not  allow  the  tenant  to  be  evicted  until 
the  question  as  to  the  amount  of  compensation  or 
purchase-money  was  settled  between  the  parties. 
Doe  V.  London  4'  Croydon  Ry.,  8  L.  J.,  Ch.  200. 

17ndar  Proviso  in  Lease.] — See  Johnton  v. 
JSdgware,  Hig/tgate,  and  London  Ry.^  ante,  coL 
811,  and  Kemuiy  v.  Liddy,  ante,  coL  980. 

Under  4  Geo.  3,  e.  28.] — A  landlord  having 
dispossessed  his  tenant,  under  the  4  Geo.  2,  c.  28, 
is  not  bound  to  shew  that  he  complied  with  the 
injunctions  of  that  act.  Doe  v.  Leuns^  2  Ken. 
320 ;  1  Burr.  614. 

4.  Proceedings  to  gain  Possession. 


When  Premises  Yaoant.] — When  a  tenant 
ceased  to  reside  on  the  premises  for  several 
months,  and  left  them  without  any  furniture,  or 
sufficient  other  property  to  answer  the  year's 
rent : — Held,  that  the  landlord  might  properly 
proceed  under  11  Geo.  2,  c.  19,  s.  16,  to  recover 
the  possession,  although  he  knew  where  the 
tenant  then  was,  and  although  the  justices  found 
a  servant  of  the  tenant  on  the  premises  when 
they  first  went  to  view  the  same.  Pilton^  Ex 
parte,  1  B.  &  Aid.  369  ;  19  R.  R.  342. 

It  is  not  necessary  to  state,  in  the  record  of 
the  magistrates*  proceedings,  that  the  landlord 
has  a  right  of  re-entry ;  although  such  a  right 
must  exist  in  order  to  entitle  the  party  to  proceed 
under  this  statute.    Ih, 

Before  Xagiitratei.] — ^Where  magistrates 

had  given  possession  of  a  dwelling-house,  as 
deserted  and  unoccupied,  and  the  judges  of  assize 
had,  on  appeal,  made  an  order  for  restitution 
wit^  costs,  and  the  tenant  brought  an  action  for 
the  eviction  against  the  magistrates,  the  con- 
stable, and  the  landlord  : — Held,  that  the  record 
of  the  proceedings  before  the  magistrates  was  an 
answer  to  the  action  on  behalf  of  all  the  defen- 
dants. Asheroft  v.  Bowne^  3  B.  &  Ad«  684 ;  1 
L.  J.,  K.  B.  209. 
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the  jury  having  found  for  the  plaintiff : — Held, 
that  the  authority  of  M.,  as  servant  of  F^  was 
safficiently  denied  by  the  replicatioii  of  estoppel, 
and  that  trespass  was  the  proper  remedy.  J)ar' 
llngton  v.  Pritchard,  2  D.  (N.8.)  664 ;  5  Soott 
(N.B.)  610  ;  4  Man.  k  G.  783  ;  12  L.  J.,  C.  P.  34  ;  7 
Jur.  677.  See  also  Edrnwudi  Y.  Pinniger^  7  Q.  B. 
558  ;  14  L.  J.,  Q.  B.  273. 

Under  1  ft  2  Yiot  e.  74.] — In  an  action  against 
a  landlord  for  irregularity  in  the  mode  of  pro- 
ceeding to  obtain  possession  of  premises  under 
1  &  2  Vict.  c.  74,  where  the  landlord,  at  the  time 
of  applying  for  the  justices'  warrant,  was  entitled 
to  the  possession  of  the  premises,  there  must  be 
special  damage  arising  from  the  irregularity 
complained  of.  Delaney  v.  Fow,  1  G.  B.  (K.S.) 
166 :  26  L.  J.,  0.  P.  5  ;  2  Jur.  (N.8.)  1233 ;  5 
W.  R.  148. 

A  declaration,  setting  out  an  informal  notice 
of  the  landlord's  intention  to  apply  to  the  justices 
for  a  warrant  to  obtain  possession  under  the  act, 
and  alleging  the  issuing  and  execution  of  such 
warrant,  and  that  imder  the  authority  of  such 
proceedings  the  plaintiff  was  forcibly  expelled 
from  the  dwelling-house  of  which  he  was  tenant, 
does  not  sufficiently  shew  special  damage  arising 
from  the  informality  of  the  notice.    Ih, 

A  landlord  is  not  liable  in  trespass  for  eject- 
ing a  tenant  where  the  tenancy  has  expired, 
although  he  may  have  taken  proceedings  against 
him  under  1  &  2  Vict.  c.  74.    Ih, 

Upon  an  application  under  1  &  2  Vict.  c.  74, 
by  a  landlord  to  justices  of  petty  sessions,  to 
recover  possession  of  premises  held  over  by  his 
tenant  after  the  expiration  of  the  term,  the 
tenancy  having  been  proved  to  the  satisfaction 
of  the  justices,  and  its  legal  determination,  and 
the  tenant's  refusal  to  quit,  the  jurisdiction  of 
the  justices  to  give  the  landlord  possession  is  not 
oust^id  by  the  tenant's  setting  up  the  title  of  a 
third  person.    lUe*  v.  Davies^  4  C.  B.  (K.S.)  56. 

Tenant  holding  oyer — EffiMt  of  Order— For- 
eible  Entry— Damage  to  Fomitnre— TreipaM.] 
— ^The  plaintiff  occupied  a  cottage  belonging 
to  the  defendant  F.  under  a  tenancy  deter- 
minable upon  three  months'  notice.  On  the 
24th  of  March,  1890,  notice  to  quit  the  premises 
at  Midsummer  was  given  by  F.,  but  the  plaintiff 
refused  to  give  up  possession  on  the  termination 
of  the  tenancy,  tnough  informed  that  the  owner 
had  entered  into  a  contract  with  B.  (a  co-defen- 
dant) to  pull  down  and  rebuild  the  plaintiff's 
cottI]^g[e,  and  also  one  adjoining.  On  the  3rd  of 
September,  F.,  being  stiU  unable  to  get  posses- 
sion of  the  cottage  occupied  by  the  plaintiff, 
applied  for  and  obtained  from  justices  an  order 
requiring  possession  to  be  given  up  within 
twenty-one  days  under  the  provisions  of  I  &  2 
Vict.  c.  74.  The  same  day  that  the  order  was 
obtained  some  tiles  were  removed  by  one  of  the 
defendants  from  the  roof  of  the  plaintiff's 
cottage  and  fell  into  a  bedroom,  thereby  injuring 
some  of  his  furniture ;  and  before  the  twenty- 
one  days  had  expired  the  foundations  of  the 
new  cottages  were  dug  in  the  garden,  and  some 
garden  produce  destroyed.  There  was  also, 
within  the  time  specified  by  the  justices'  order, 
some  farther  interference  with  the  roof  and  con- 
sequent damage  to  the  furniture : — Held,  that 
an  action  for  trespass  and  damage  to  the  plain- 
tiff's goods  was  not  maintainable,  inasmuch  as 
there  was  no  evidence  of  a  forcible  entry  or  of 
any  cause  of  action,  and  that  the  defendants 


were  justified  in  acting  as  they  did,  notwith- 
standing the  justices'  order  obtained  pursuant 
to  the  provisions  contained  in  1  &  2  Vict.  c.  74. 
Jones  V.  Foley,  60  L.  J.,  Q.  B.  464 ;  [1891]  1 
Q.  B.  730  ;  64  L.T.  638  ;  39  W.R.  510  ;  55  J.  P. 
521. 

b.  In  County  Ocoxt. 

Jnrisdietion  —  Determination  of  Tonanej  — 
<*  Legal  Notioe  to  quit.'*]— By  s.  50  of  the  County 
Courts  Act,  1856,  jurisaiction  in  ejectment  is 
given  to  the  county  courts  in  cases  where  neither 
the  rent  nor  the  value  of  the  premises  exceeds 
50Z.  a  year,  and  the  tenant's  term  and  interest 
"shall  have  expired,  or  shall  have  been  deter- 
mined either  by  the  landlord  or  the  tenant  by  a 
legal  notice  to  quit.'* — The  plaintiff  let  to  the 
defendant  a  house  for  three  years  at  a  rent  of 
32.  6#.  8i2.  a  month,  payable  monthly  ;  the  agree- 
ment of  tenancy  contained  a  power  of  re-entry 
on  nonpayment  of  any  part  of  the  rent  for 
twenty-one  days  after  the  day  of  payment,  or  in 
case  of  the  breach  or  non-performance  of  any 
of  the  conditions  of  the  agreement.  A  month's 
rent  having  been  in  arrear  for  more  than  twenty- 
one  days,  the  plaintiff  gave  the  defendant  notioe 
to  quit  at  the  end  of  the  next  monl^  of  the 
term,  alleging  as  breaches  nonpayment  of  rent 
and  a  breach  of  a  condition  in  the  agreement : — 
Held,  that  a  **  legal  notice  to  quit "  must  be 
taken  to  mean  the  notice  to  quit  required  by  law 
and  not  one  depending  on  the  express  stipulation 
of  the  parties ;  that  the  tenancy  had  not, 
therefore,  been  determined  within  the  meaning 
of  the  section,  and  that  an  action  to  recover 
possession  of  the  premises  could  not  be  brought 
in  the  county  court.  IV-iend  v.  Skato,  57  L.  J^ 
Q.  B.  225  ;  20  Q.  B.  D.  374  ;  58  L.  T.  89  ;  36 
W.  K.  236 ;  52  J.  P.  438. 


5.  Wbonoful  Acts  akd  Nuisai^ges. 

a.  Liability  of  I«andlorcL 

i.  To  Tenant, 

Hegligenoe  of  Workmen  doing  Bepairt.] — 
A  well  was  let  from  year  to  year,  neitlier  land- 
lord nor  tenant  being  bound  to  repair  the  stein- 
ing.  The  well  being  out  of  repair,  the  tenant 
complained  to  the  landlord,  who  sent  in  men  to 
repnir  it.  The  well  was  destroyed  by  the  n^li- 
gence  of  the  workmen  employed.  An  action 
having  been  brought  by  the  tenant  against  the 
landlord  to  recover  damages  for  the  injury  sus- 
tained by  him  : — Held,  that  the  landlord  was  not 
necessarily  responsible,  but  that  it  was  a  question 
of  fact  for  the  jury  what  was  the  nature  of  the 
obligation  incurred  by  him  by  reason  of  his 
interference.    Mills  v.  HoUon^  2  H.  &  N.  14. 

Cattle  poisoned  by  Yew  Trees  on  A^'oining 
Land.J — ^A  tenant  for  life  of  an  estate,  in  1868 
leasea  a  farm  adjoining  plantations  in  which  yew 
trees  were  growing,  and  which  the  lessor  reserved 
to  himself.  In  March  and  September,  1869, 
sheep  belonging  to  the  lessee  died  from  having 
eaten  of  Uie  yew  that  protruded  through  the 
fence  surrounding  the  plantations,  and  clippings 
of  yew  that  had  been  thrown  over  the  fence  by 
the  lessor's  gardener.  The  lessor  died  in  Feb- 
ruary, 1870 ;  the  tenant  continued  to  hold  the 
farm  as  the  tenant  of  the  trustees  of  the  will  by 
which  the  estate  was  settled.  In  September 
and  October,  1870,  four  steers  belonging  to  him 
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got  over  a  ditch,  which  happened  to  be  nearly 
dried  up,  on  to  land  in  the  hands  of  the  trustees, 
and  died  from  eating  yew  there.  A  bill  for  the 
administration  of  the  lessor^s  estate  was  filed  in 
February,  1871,  and  the  lessee  brought  in  under 
the  decree  a  claim  against  his  executors  for 
damages  on  account  of  the  loss  of  his  sheep  and 
cattle  so  poisoned  : — Held,  that  the  claim  for  the 
losses  which  occurred  in  the  lessor's  life,  if  ever 
sustainable,  was  one  in  respect  of  an  injury  to 
property  coming  within  3  &  4  Will.  4,  c.  42,  s.  2, 
and  was  made  too  late.  Er$kine  v.  Adeaw, 
Bennetfs  Claim,  42  L.  J.,  Ch.  835 ;  L.  B.  8  Ch. 
750  ;  29  L.  T.  234  ;  21  W.  R.  802. 

Vibration  on  Adjoining  Lamd  —  ITnstable 
Building— Bitoppel— Derogating  from  Grant — 
Xeasnre  of  Bamages.1  —  Where  a  lessor,  by 
working  engines  on  land  adjoining  premises 
demised  by  him  to  a  tenant,  has  caused  such 
vibration  as  to  destroy  a  house  standing  on  and 
demised  with  those  premises,  it  is  no  defence  to 
an  action  by  the  lessee  for  a  nuisance  to  shew 
that  the  house  was  at  the  time  of  its  destruction, 
and  also  at  the  date  of  the  demise,  in  a  weak 
and  unstable  condition.  The  lessor  is  estopped 
from  setting  up  such  a  defence,  because  to  give 
edSect  to  it  would  be  to  allow  him  to  derogate 
from  his  own  grant.  Gratvmwr  Hotel  Co,  t. 
Hamilton,  63  L.  J.,  Q.  B.  661 ;  [1894]  2  Q.  B. 
836 ;  9.  B  819 ;  71  L.  T.  362 ;  42  W.  R.  626— 
C.A. 

The  measure  of  damages  in  such  an  action  is 
not  only  ti^e  value  of  the  tenant's  lease,  but  (as 
in  other  cases  of  tort)  includes  also  all  loss 
suffered  by  him  which  is  fairly  attributable  to 
the  wrongful  act  of  the  lessor.    Ih, 

Duty  of  Landlord  to  pretaet  Premises.]— 
Where  premises  are  let  as  a  jeweller's  shop  to  be 
occupied  during  houra  of  business  only,  the  land- 
lord, in  the  absence  of  express  stipulation,  is 
under  no  liability  for  a  loss  occasioned  by  a 
robbery  during  the  night,  even  though  the 
premises  were  insufficiently  protected.  Espir  v. 
Todd,  1  Cab.  &  E.  155. 

ii.  To  Third  Parties. 

For  wrongful  Aets  of  Lessee.] — If  the  lessee 
of  property,  proceeding  by  the  licence  of  the 
lessor,  performs  acts  which  amount  to  a  nuisance, 
and  for  which  he  would  have  no  defence  in  an 
action,  the  lessor  will  be  liable,  for  he  is  bound 
to  sec  that  his  property  is  so  managed  that  other 
persons  are  not  injured.  White  v.  Jameeon, 
L.  B.  18  Kq.  303  ;  22  W.  R.  761. 

For  Hnisanees,  4e.]— The  lessor  of  demised 
premises  adjoining  the  "highway  is  not  liable  for 
a  nuisance  to  the  highway  existing  on  such 
premises  at  the  time  of  the  demise,  if  the  lessee 
occupies  under  an  obligation  to  repair.  OwinneU 
V.  Earner,  L.  B.  10  C.  P.  668 ;  32  L.  T.  835. 

A  landlord  who  lets  premises  for  a  fixed  and 
definite  purpose  is  liable  for  any  nuisance  that 
arises  naturally  and  of  necessity  from  the  use  of 
such  piemises  as  contemplated  by  the  demise. 
Harris  v.  James,  45  L.  J.,  Q.  B.  545 ;  35  L.  T.  240. 

A  let  to  B.  a  field  for  the  purpose  of  its  being 
worked  as  a  lime  quarry.  The  ordinary  way  of 
getting  the  limestone  was  by  blasting,  and  A. 
authorised  the  quarrying  of  the  stone  and  the 
erection  of  lime-kilns  in  the  field.  A  nuisance 
was  caused  to  the  adjoining  occupier  by  the 


blasting  and  by  the  smoke  from  the  kilns,  and 
he  brought  an  action  against  both  A.  and  B. : — 
Held,  that  he,  the  landlord,  was  liable,  although 
the  nuisance  was  actually  created  by  the  act  of 
his  tenant,  because  the  terms  of  his  demise  were 
an  authority  from  him  to  B.  to  create  the  nuisance, 
which  was  therefore  the  necessary  consequence 
of  the  mode  of  occupation  contemplated  in  the 
demise.    Ih, 

The  owner  of  real  property  is  not  responsible 
for  a  nuisance  committed  and  continaed  thereon 
by  the  tenant  in  possession.  Rich  v.  Basterfield, 
2  Car.  &  K.  257  ;  4  C.  B.  783  ;  16  L.  J.,  C.  P.  273 ; 
11  Jur.  696. 

If  the  owner  of  land  demises  it  with  an  existing 
nuisance  thereon,  he  is  responsible  for  the  con- 
tinuance of  that  nuisance  during  the  term ;  so, 
if  he  is  a  party  to  the  creation  of  a  nuisance 
after  the  demise ;  but  he  is  not  responsible  for 
a  nuisance  so  created,  though  such  nuisance  is  a 
probable  consequence  of  the  use  of  the  land  as 
demised.    Ih. 

An  omission  on  the  part  of  the  owner  of  land 
to  determine  the  tenancy  after  the  creation  by 
the  tenant  of  a  continuing  nuisance  thereon  is 
not  equivalent  to  a  fresh  demise  of  the  premises, 
so  as  to  make  him  responsible  for  such  nuisance. 
Ih. 

An  action  lies  against  the  landlord  of  a  house 
demised  by  lease,  who,  under  his  contract  with 
his  tenant,  employs  workmen  to  repair  the  house, 
for  a  nuisance  in  the  house  occasioned  by  the 
negligence  of  his  workmen,  Leslie  v.  Pounds, 
4  Taunt.  649. 

Orerflow  of  Water  firom  Deek.] — The  Victoria 
Dock  Company,  a  company  incorporated  by  act 
of  parliament,  in  pursuance  of  their  powers, 
in  1858  demised  a  portion  of  the  dock  wall 
or  bfuik  to  the  Thames  Graving  Dock  Com- 
pany, the  lessees  covenanting  to  construct  a 
graving  dock  on  land  of  their  own,  and  make 
and  at  all  times  maintain  a  channel  through  the 
demised  part  of  the  wall  into  such  graving  dock. 
The  Graving  Dock  Company  constructed  their 
dock  and  the  channel  in  accordance  with  the 
covenant  in  the  lease.  The  undertaking  of  the 
Thames  Graving  Dock  Company  was  afterwards 
acquired  by  the  Victoria  Graving  Dock  Company. 
The  Victoria  Docks  Company  was  afterwards 
amalgamated  with  the  London  and  St.  Elatharine 
Dock  Company.  On  the  18th  January,  1881, 
there  was  an  unusually  high  tide  and  a  strong 
gale,  which  was  at  its  height  at  the  highest 
point  of  the  tide.  The  high  tide  and  gale  com- 
bined forced  the  water  in  the  graving  dock, 
which  had  entered  it  through  the  channel 
demised  by  the  said  lease,  over  the  banks  and 
flooded  the  plaintiff's  land.  The  plaintiff  sued 
both  companies  for  damages.  The  court  came  to 
the  conclusion,  upon  the  evidence,  that  the  banks 
of  the  graving  dock  had  not  been  properly  main- 
tained at  the  height  required  by  the  Dagenham 
Commissioners,  who  are  the  commissioners  of 
sewers  for  the  district : — Held,  that  neither  the 
height  of  the  tide  nor  the  force  of  the  wind,  nor 
the  coincidence  of  their  happening  together, 
could  be  considered  as  the  act  of  God,  in  the 
sense  which  would  discharge  the  Graving  Dock 
Company  from  liability.  Tnat  the  St.  KaUiarine 
Dock  Company,  being  under  a  liability  to 
maintain  their  own  wall,  and  having  leased  it 
with  a  covenant  which  bound  the  less^  to  make 
an  opening  in  it,  were  in  the  same  position  as  if 
it  had  been  cut  by  a  contractor  employed  by 
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recoYer  compenBation  from  the  defeDdants  for 
the  injury  sustained  bj  him.    lb. 

A  landlord  let  premises  to  a  tenant  under  a 
lease  by  which  the  latter  covenanted  to  keep 
them  in  repair.  Attached  to  the  house  was  a 
coal-cellar  under  the  footway,  with  an  aperture 
covered  by  an  iron  plate,  which  was  at  the  time 
of  the  demise  out  of  repair.  A  passer-by  fell  iu 
and  was  injured  : — Held,  that  the  landlord  was 
not  liable  for  this  accident.  Pretty  v.  Bickmore^ 
L.  R.  8  C.  P.  401  ;  28  L.  T.  704  ;  21  W.  E.  733. 

Held,  also,  that  the  provision  in  the  Metropolis 
Local  Management  Act,  1855  (18  &  19  Vict.c.  120), 
8. 102,  makes  no  difference  in  this  respect.    lb. 

The  plaintiff  was  injured  through  a  defect  in 
the  condition  of  a  coal-plate  in  the  pavement  in 
front  of  a  house  let  by  the  defendant  on  a  weekly 
tenancy,  and  such  defect,  though  not  shewn  to 
have  been  in  existence  at  the  commencement 
of  the  tenancy,  had  existed  for  nearly  two  years 
before  the  accident : — Held,  that  having  regard 
to  the  nature  of  the  tenancy,  there  had  been  a 
reletting  of  the  premises  after  the  nuisance  was 
created,  and  that  the  defendant,  as  reversioner, 
was  liable.  Gandy  v.  Juhber  (5  B.  &  S.  78 ; 
9  lb,  15)  discussed.  Sand  ford  v.  Clarke,  57 
L.  J.,  Q.  B.  507  ;  21  Q.  B.  D.  398  ;  59  L.  T.  226  ; 
37  W.  B.  28  ;  52  J.  P.  773. 

The  owner  of  premises  let  by  him  in  flats  as 
offices,  who  retains  the  staircase  in  his  occupation 
and  control,  owes  a  duty  towards  the  tenants 
and  towardJs  those  persons  who  come  to  the 
premises  on  business  with  them,  to  keep  the  stairs 
in  a  reasonably  safe  state  of  repair,  alUiough  the 
leases  to  the  tenants  contain  no  covenant  by  the 
landlord  to  that  effect,  and  therefore  the  owner 
is  liable  for  personal  injury  caused  by  the  want 
of  repair.  Miller  v.  Hancock,  [1893]  2  Q.  B. 
177  ;  4  R.  478  ;  69  L.  T.  214  ;  41  W.  R.  578  :  57 
J.  P.  768— C.  A. 

In  an  action  for  damages  against  the  landlord 
of  premises  let  on  a  weekly  tenancy  by  a  person 
who  has  sustained  injuries  through  an  accident 
which  took  place  on  the  premises,  it  is  a  question 
for  the  juiy  whether  the  accident  '^'as  caused  by 
a  structural  defect  existing  at  the  time  of  the 
original  letting,  or  whether  it  was  caused  by  the 
negligence  of  the  tenant.  Boiven  v.  Anderson, 
[1894]  1  Q.  B.  164  ;  10  R.  47  ;  42  W.  R.236 ;  58 
J.  P.  213. 


them,  and  were  liable  for  any  damage  resulting 
from  their  lessee's  neglect  in  taking  proper 
precautions  against  the  natural  results  of  such 
opening.  Burt  v.  Victoria  Gravijig  Dock  Co,y 
47  L.  T.  378. 

Pr«miies  in  Dangerouf  or  Defeothre  Condition.] 
— ^An  action  lies  against  an  owner  of  premises  who 
lets  them  to  a  tenant  in  a  ruinous  and  dangerous 
condition,  and  who  causes  or  permits  them  so  to 
remain,  until  by  reason  of  the  want  of  reparation 
they  fall  upon  and  injure  the  house  of  an  adjoin- 
ing owner.  Todd  v.  Fli/fU,  9  C.  B.  (N.S.)  377  ; 
30  L.  J.,  C.  P.  21  ;  7  Jur.  (N.S.)  291 ;  3  L.  T.  325  ; 
9  W.  R.  145. 

An  owner  of  a  messuage  and  premises,  attached 
to  which  was  an  area,  let  the  same  to  a  tenant 
from  year  to  year,  and  died,  having  devised  the 
property,  with  an  iron  grating  over  the  area 
improperly  constructed  and  out  of  repair  so  as  to 
amount  to  a  nuisance,  to  the  defendant.  The 
defendant  having  no  notice  of  the  nuisance, 
suffered  the  tenant  to  remain  in  the  occupation 
of  the  premises  upon  the  same  terms  as  before, 
receiving  rent.  The  wife  of  A.  having  sustained 
damage  by  reason  of  the  dangerous  condition  of 
the  grating  : — Held,  that  the  defendant,  as  rever- 
sioner, was  liable  to  an  action  for  the  damage 
thereby  occasioned.  Gandy  v.  Jabber,  5  B.  &  S. 
78  ;  33  L.  J.,  Q.  B.  151  ;  10  Jur.  (N.8.)  652 ;  9 
L.  T.  800 ;  12  W.  R.  526.  But  on  appeal  the 
decision  was  questioned  without  the  point  being 
determined.  S.  C,  5  B.  &  S.  485  ;  9  B.  &  S.  15  ; 
13  W.  R.  1022— Ex.  Ch. 

A  landlord  who  lets  a  house  in  a  dangerous 
state  is  not  liable  to  the  tenant's  customers  or 
guests  for  accidents  happening  in  consequence 
during  the  term.  Bobbins  v.  Jones,  15  C.  B.  (N.s.) 
221  ;  33  L.  J.,  C.  P.  1  ;  10  Jur.  (N.8.)  239  ;  9 
L.  T.  623  ;  12  W.  R.  248. 

A  landlord,  in  1873,  demised  a  house  abutting 
upon  a  public  street  to  W.,  the  lease  containing 
a  covenant  whereby  he  bound  himself  to  "  repair 
and  keep  in  repair  "  the  demised  premises.  At 
the  time  of  the  demise  there  was  upon  the 
premises  a  grating  opening  into  the  street,  which 
grating  was,  unknown  to  the  landlord,  in  a  defec- 
tive state  of  repair  and  dangerous.  In  1874  the 
grating  gave  way,  causing  damage  to  the  plaintiff 
while  lawfully  using  the  highway.  The  jury 
found  that  the  landlord  could  not  have  known  of 
the  defective  condition  of  the  grating  by  the 
exercise  of  ordinary  care : — Held,  that  he  was 
not  liable.     Gwinnell  v.  Earner,  supra. 

A  landlord  is  liable  for  an  injury  to  a  stranger 
by  the  defective  repair  of  demised  premises  only 
when  he  has  contracted  with  the  tenant  to  repair, 
or  when  he  has  been  guilty  of  misfeasance,  as,  for 
instance,  in  letting  the  premises  in  a  ruinous 
condition  ;  in  all  other  cases  he  is  exempt  from 
responsibility  for  accidents  happening  to  strangers 
during  the  tenancy.  Nelson  v.  Liverpool  Brewery 
Co,,  46  L.  J.,  C.  P.  675  ;  2  C.  P.  D.  311  ;  25 
W.  R.  877. 

The  defendants  let  to  F.  a  house  by  an  agree- 
ment in  writing,  by  which  F.  agreed  "to  do  all 
necessary  repairs  to  the  premises  except  main 
walls,  roof,  and  main  timbers."  There  was  no 
agreement  by  the  defendants  to  repair,  and  the 
house  was  in  good  condition  at  the  time  of  letting 
it.  Owing  to  the  defendants*  negligence  in  not 
repairing  a  part  of  the  main  waUs,  a  chimney-pot 
during  the  tenancy  of  F.  fell  upon  the  plaintiff, 
who  was  a  servant  of  F.,  and  injured  him: — 
Held,  that   the  plaintiff  was  not  entitled   to 


b.  Liability  of  Tenant. 

i.  To  Landlord. 

Waste,  what  iB.1 — Semble  that  an  injury  to  or 
the  destruction  of  demised  premises,  resulting  from 
the  use  of  them  by  the  tenant  in  a  reasonable  and 
proper  manner  having  regard  to  the  class  of  tene- 
ment to  which  they  belong,  is  not  waste.  Saner 
v.  Baton,  47  L.  J.,  Ch.  267 ;  7  Ch.  D.  815  ;  38  L.T. 
281 ;  26  W.  R.  394. 

Cntting  Turf.]  —A  tenant  cannot  cut  turf  under 
a  demise  of  "improvable  bog,"  unless  he  can  shew 
that  it  was  necessary  to  cut  away  the  turf  for  the 
purpose  of  improving  it.  Pollard  v.  Smith,  1 
Hog,  391. 

Tenant  restrained  from  cutting  turf  for  sale 
(his  lease  giving  a  right  of  estovers  only),  not- 
withstanding an  uninterrupted  practice  for  eighty 
years.  Courtoton  QLord)  v.  Ward,  1  Sch.  &,  Lef.  8. 

Injunction  refused  to  restrain  tenant  from  cut- 
ting turf  as  fire-bote.    Be  Salis  QOmnf)  v. , 

2  Moll.  516. 


1278     LANDLORD  AND  TENANT— Ot/i^r  Rights  and  LiabUities.       1274 

CultiTating  Wuto  Land.]— An  action  for  an 
injury  to  the  inheritance  lies  by  the  reversioner 
against  the  tenant  pending  the  term  for  inclosing 
and  caltivating  waste  land  included  in  the  de- 
mise, and  for  continuing  the  grievance.  Queen' 9 
College,  Oxford  y.  Hallett,  14  East,  489. 


Where  a  landlord  filed  a  bill  against  his  imme- 
diate tenant,  to  restrain  him  from  cutting  turf 
for  sale  on  a  valuable  bog  appurtenant  to  the 
lands  demised,  ami  the  tenant  put  in  his  answer 
stating,  that  he  had  never  by  himself  been  in  the 
actual  occupation  of  any  portion  of  the  lands, 
that  he  never  by  himself  or  any  of  his  agents  had 
committed  the  waste  charged  by  the  bill, and  that 
if  his  sub-tenants  had  cut  turf  for  sale  or  other- 
wise, he  was  unable  to  restrain  them  from  so  doing, 
the  practice  having  existed  previously  to  the  lands 
coming  into  his  possession  : — Held  that  although 
it  did  not  appear  whether  these  tenants  were 
merely  tenants  from  year  to  year,  or  had  any 
greater  interest,  the  injunction  could  not  issue  as 
thcv  were  not  before  the  court.  Xorlmry  (^Lord) 
v.  Alleijne,  1  Dr.  &  Wal.  837. 

A  lessee  for  lives  renewable  for  ever  will  be 
restrained  from  committing  waste  on  the  demised 
premises  by  cutting  turf,  although  it  appeared  that 
the  bog  cut  out  was  converted  into  pasture  land, 
and  tlmt  the  ground  was  improved  by  the  waste. 
1^'hite  V.  WaUh,  1  Jones,  626,  n.  H,F.,AHon.,  1 
Jones,  627,  n. 

A  lessee  for  years  renewable  for  ever  will  be 
restrained  from  similiu'  waste,  although  it  appears 
that  the  tenants  had  immemorially  cut  turf. 
Waterpark  (^Lord)  v.  Anst*n,  1  Jones,  627,  n. 

A  mere  demise  of  bog,  as  such,  will  not  give  the 
lessee  a  right  to  cut  turf  for  sale,  particularly  where 
the  demise  is  of  the  bog  together  with  other 
property.  But  if  nothing  but  lx)g  be  demised,  and 
it  is  not  convertible  to  any  other  use  save  being 
cut  for  sale,  or  if  it  were,  at  the  time  of  the  demise 
used  by  cutting  it  for  sale,  the  lessee  may  cut  turf 
for  sale.  Coppinger  v.  GubbinSf  S  Jo.  k  Lat.  397  ; 
9  Ir.  Eq.  R.  304. 

Tenant  in  fee,  in  possession  of  lands,  con- 
veyed the  same  and  all  bogs  thereon  to  a  pur- 
chaser, who,  by  deed  of  equal  date,  demised  the 
lands  to  the  vendor  and  his  heirs  for  lives,  renew- 
able for  ever,  to  hold  '*in  the  same  manner  as  he 
now  holds  and  enjoys  the  same,"  reserving  a  rent 
equal  to  61.  per  cen  t.  on  the  purchase-money.  The 
lease  contained  the  ordinary  powers  and  cove- 
nants. The  vendor  had,  in  some  few  instances, 
before  the  conveyance,  cut  turf  for  sale  : — Held, 
nevertheless,  the  court  being  of  opinion  that 
there  was  no  such  general  dedication  of  the  bog 
to  cutting,  for  mere  purpose  of  sale,  as  to  convert 
it  into  the  nature  of  an  open  mine,  that  the  lessee 
was  not  entitled  to  cut  turf  for  sale.    lb. 

Cutting  Timber  and  Treer.] — See  supra,  M.  12, 
ante,  col.  1237. 

Sowing  Pemieioaa  Gropa.] — ^Injunction  granted 
to  stay  waste  and  from  sowing  land  with  per- 
nicious crops.  Pratt  v.  Brett,  2  Madd.  62  ;  17  R.R. 
187. 

Breaking  up  Meadow  or  Paetnre.] — ^A  tenant 
will  not  be  alloweil  to  break  up  ancient  meadow 
or  pasture,  though  the  land  is  mossy  and  requires 
tillage.    Martin  v.  Coggan,  1  Hog,  120. 

Qunre,  whether  injunction  would  be  granted  on 
ground  of  waste  to  restrain  tenant  from  ploughing 
up  meadow  to  build  on.  De  Wilton  (JJord)  v. 
Saxon,  6  Ves.  106. 

WHiere  a  tenant  turned  up  the  ground,  the  court 
interfered  by  injunction  to  stay  waste.  Garden 
V.  JSutler,B.a.y,  &  J.  112. 

Penaltiei — Increaee  of  Bent] — See  ante? 


cols.  950  et  seq.  and  cols.  1184, 1185. 


Carrying  ont  Allotment  Bjitem — ^Ueenee  by 
Leiior— Boration  of  Permiiaion.] — ^A  tenant  for 
life,  dispunishable  for  waste,  had  power  to  lease  for 
twenty-one  years  ancient  pasture  laud,  which  he 
afterwards,  and  before  any  lease,  had  converted 
into  garden  allotments  in  a  manner  amounting  to* 
waste.  The  leasing  power  provided  against  *'  any 
fine,  premium  or  forfeit  being  taken  for  the 
making  thereof,"  and  that  "  none  of  the  lessees- 
should  be,  by  any  clause  or  words  therein  con- 
tained, authorised  to  commit  waste,  or  exempted 
from  punishment  for  waste."  In  a  lease  reciting 
this  power,  the  tenant  for  life  demised  the  premises- 
for  twenty-one  years,  reserving  a  rent  payable 
half-yearly.  The  lease  contained  a  covenant  by 
the  lessee  not  to  break  up  any  of  the  pasture  land 
demised,  **  except  for  the  purpose  of  carrying  out 
the  allotment  system,"  introduced  by  the  tenant 
for  life  : — Held,  that  the  exception  in  the  cove- 
nant did  not  amount  to  a  licence  or  an  authority  to* 
the  lessee  to  commit  waste  by  carrying  out  the 
allotment  system,  and  that  if  any  implicatioa 
could  be  made  so  as  to  construe  that  exception 
as  justifying  a  permission  to  the  lessee  to  do- 
anything,  it  could  not  be  inferred  that  it  permitted 
him  to  do  more  than  to  carry  out  the  allotment 
system  during  the  life  of  the  tenant  for  life,  so  far 
as  the  tenant  for  life  bad  fiower  to  permit  it,  and 
not  otherwise.  Doe  d.  Hitjikimon  v.  Ferrand,  20 
L.  J.,  C.  P.  202 ;  15  Jur.  1061. 

ConTorting  into  Cemetery.] — Semble,  the  con- 
version of  meadow  and  pasture  lands  into  a  public 
cemetery  amounts  to  waste  at  common  law. 
Hunt  V.  Browne,  Sau.  k.  Sc.  179. 

Erecting  Bnildingt  on  Holding — ^Bwelling- 
honses.] — Erecting  on  an  agricultural  holding 
dwelling-houses  to  be  used  in  furtherance  of  an 
illegal  conspiracy  held  to  amount  to  waste. 
Brooke  v.  Mernagh,  23  L.  R.,  Ir.  86.  S.  P.,  Brooke 
V.  Kamnaqh,  23  L.  R.,  Ir.  97. 

-Olaea-honee.] — See  Meux  v.  €bbley,6l  L.  J.,. 


Ch.  449  ;  [1892]  2  Ch.  253  ;  66  L.  T.  86. 

Altering  Bnildinga.] — ^At  law  the  tenant  is- 
guilty  of  waste  if  he  pull  down  doors,  windows, 
wainscots,  or  in  any  way  alters  the  material  form 
and  features  of  the  demised  buildings.  North  v. 
Ouinan,  Beat.  348.  And  see  Edge  v.  Pemherton,. 
12  M.  &  W.  187  ;  1  D.  &  L.  467 ;  13  L.  J.,  Ex.  48. 

Where,  in  an  action  by  the  reversioner  against 
the  tenant  of  a  house,  for  opening  a  door  in  a 
wall  without  his  consent,  and  thereby  damaging 
the  house,  and  prejudicing  his  reversionary 
interest,  the  opening  of  the  door  is  proved,  and 
all  actual  damage  is  disproved,  the  jury  should  be 
directed  to  inquire  whether  the  reversionary^ 
interest  has  or  has  not  been  injured.  Youtyj  v. 
Spencer,  5  M.  &  Ry.  47  ;  10  B.  &  C.  145  ;  8  L.  J. 
(O.B.)  K.  B.  106. 

The  reversionary  interest  of  the  plaintiff  might 
be  injured,  although  the  house  itself  was  not.  lb. 

Injunction  against  proceeding  with  alterations 
in  a  house  under  an  agreement  for  a  lease  upon 
circumstances  that  would  probably  prev< 
specific  performance,  viz.  surprise,  the  e'^ 
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fraudulent  misrepresentation  and  concealment, 
and  the  particular  nature  of  the  alterations  for 
the  conversion  of  a  private  house  to  the  purpose 
of  a  coachmaker's  business,  wholly  changing  the 
nature  of  the  subject.  Bonnett  v.  Sadler ^  14 
Ves.  626. 

Pulling  down  and  rebuilding.] — Two 

leases  were  granted  of  pieces  of  land  with  some 
buildings  on  them,  one  granted  in  1798  for  999 
years,  the  other  granted  in  1824  for  988  years. 
There  was  no  reservation  of  a  power  of  re-entry 
for  breach  of  covenant,  nor  was  there  any  negative 
covenant  obliging  the  lessee  not  to  change  the 
use  of  the  premises.  There  was  a  power  of  re- 
entry for  rent  in  arrear,  and  no  sufficient  distress 
on  the  premises.  In  each  lease  there  was  a 
covenant  by  the  lessee  that  he,  his  executors,  &c., 
**  will  during  the  term  granted  preserve,  uphold, 
fiupport,  maintain,  and  keep  the  demised 
premises,  and  all  improvements  made  and  to  be 
made  thereon,  in  gocxl  and  sufficient  order,  repair, 
and  condition ;  and  at  the  end  or  sooner 
determination  of  this  demise,  shall  and  will  so 
leave  and  deliver  up  the  same  unto "  the  lessor, 
his  heirs,  &c.  The  premises  had  been  used  as 
corn  stores  for  some  years ;  and  afterwards  as 
artillery  barracks,  and  dwellings  for  married 
soldiers.  They  had  fallen  into  disrepair:  it 
became  necessary  to  repair  them;  the  lessee 
thought  it  would  be  beneficial  to  convert  the 
store  buildings  into  dwelling-houses,  which 
would  much  increase  their  value,  and  was 
proceeding  to  convert  them  accordingly,  when 
the  lessor  filed  a  bill  to  restrain  him,  alleging 
waste : — Held,  that  this  was  not  the  case  of 
enforcing  a  negative  covenant  where  the  words 
of  contract  were  clear  and  indisputable  ;  that  the 
waste  alleged  was  meliorating  waste,  and  that, 
under  the  circumstances,  the  court  had,  in  the 
.due  exercise  of  its  discretion  in  such  matters, 
properly  refused  to  interfere  by  injunction. 
Doherty  v.  Allman,  3  App.  Cas.  709 ;  89  L.  T. 
129  ;  26  W.  R.  613— H.  L.  (Ir.) 

The  court  will  not  restrain  a  tenant  from 
pulling  down  a  house  and  building  another  which 
the  landlord  objects  to.  Smyth  y.  Carter^  18 
Beav.  78. 

Where  Premieei  burnt.] — A  tenant  for  years 
is  subject  to  waste  where  tne  premises  have  been 
'burnt,  though  there  be  no  covenant  to  repair  or 
rebuild.    Rook  v.  WoHh,  1  Ves.  462. 

Bemoving  Barrier  between  Mlnee.] — ^An  action 
in  the  nature  of  waste  will  lie  against  a  lessee  of 
.a  mine  for  an  injury  to  the  reversion  by  the 
removal  of  a  barrier  or  a  boundaiy  between  it 
and  an  adjoining  mine.  Marker  v.  Kenriek^  13 
•C.  B.  188  ;  22  L.  J.,  C.  P.  129  ;  17  Jur.  44. 

Threat  to  eonunit  Waete.] — ^A  breach,  in  an 
action  by  landlord  against  tenant,  tlmt  the 
tenant  threatened  to  commit  waste  unless  paid  a 
•certain  simn  by  the  incoming  tenant,  ana  that 
the  latter  was  thereby  compelled  to  and  did  pay 
him  that  sum,  in  order  to  prevent  his  committing 
such  waste,  is  bad.  Leack  v.  TJuymae^  2  M.  &  W. 
427 ;  6  D.  P.  C.  612 ;  6  L.  J.,  Ex.  126. 

Action  ef  Waete— When  it  Liee.]-— An  acti5n 
in  the  nature  of  waste  will  lie  against  a  lessee, 
:although  the  act  complained  of  might  also  be  the 
-subject  of  an  action  for  the  breach  of  an  express 
^covenant.  Marker  v.  Kenriek,  13  G.  B.  188  ;  22 
iu  J.,  P.  C.  129  ;  17  Jur.  44. 


An  action  in  the  nature  of  voluntary  waste 
will  lie  against  a  tenant  for  years  after  the 
expiration  of  his  term  as  well  as  an  action  for 
the  breach  of  covenants  contained  in  his  lease. 
JCinlynde  v.  Thornton,  2  W.  BL  1111. 

An  action  for  waste  lies  at  the  suit  of  a  landlord 
against  his  tenant,  for  acts  done  by  the  latter, 
while  holding  over  after  the  expiration  of  a  notice 
to  quit.    Bureheil  y.  Homghy^  1  Camp.  360. 

Damages — Kominal.] — In  an  action  of  waste, 
on  the  6  £dw.  1,  c.  6,  against  a  tenant  for  years, 
for  converting  three  closes  of  meadow  into 
garden  ground,  if  the  jury  gives  only  one  farthing 
damages  for  each  close,  the  court  will  give  him 
leave  to  enter  up  judgment  for  himself.  Harrow 
School  V.  Aldffrton,  2  Bos.  &  P.  86.  And  see 
Pindar  v.  WadmooHh,  2  East,  165. 

Where  the  action  of  the  tenant  amounts  to 
technical  waste,  if  the  court  is  satisfied  it  is 
waste  which  does  not  injure  the  inheritance,  it 
is  no  answer  for  the  landlord  to  say  that  it 
benefits  the  tenant  and  puts  money  into  his 
pocket — Per  Kay,  J.  Tucker  v.  Linger,  51  L.  J., 
Ch.  713  ;  21  Ch.  D.  18  ;  46  L.  T.  894 ;  30  W.  R. 
578.  Affirmed,  52  L.  J.,  Ch.  941 ;  8  App.  Ca«. 
608;49L.T.273;32W.R.40;48J.P.4— H.L.(E.) 

On  Leieor*!  Death.] — Lessee's  damages  in 


waste  moderated   by  death  of    lessor.     Anon., 
Cary,  2. 

Iignnetion  agaimt  Waste.]— Where  a  tenant 
defending  an  ejectment  brought  by  his  land- 
lord, maJces  default  at  the  trial,  and  makes 
use  of  the  interval  to  do  all  the  mischief  he  can 
by  breaches  of  covenant  and  wilful  waste,  an 
injunction  will  be  granted  on  motion,  or  in  the 
vacation  or  petition ;  but  it  was  refused  where 
no  ejectment  had  been  brought.  Lathropp  v. 
Marth,  5  Ves.  259. 

And  see  Bonnett  y.  Sadler  and  Smyth  v. 
Carter,  supra. 

ii.  T\>  Third  PaHiee. 

Of  Oeonpier  ef  Premieet.^— The  duty  of  him 
who  occupies  a  house  abuttmg  on  the  highway 
is  to  repair  all  known  defects  of  the  house  and 
its  appurtenances,  the  non-repair  of  which  may 
result  in  danger  to  the  passers-by ;  and  that  duty 
is  not  discharged  by  the  employment  of  a  con- 
tractor to  repair  such  defects.  If  damage  results 
from  the  negligence  of  a  contractor  so  employed, 
the  householder  is  liable.  Tarry  y.  Ashton,  45 
L.  J..  Q.  B.  260 ;  1  Q.  B.  D.  314  ;  34  L.  T.  97; 
24  W.  B.  581. 

A.  occupied  a  house  abutting  on  a  street. 
Projecting  from  the  front  wall,  about  fifteen 
feet  over  the  pavement,  was  a  lamp  which  he 
had  employed  a  contractor  to  repair,  along  with 
his  other  lamps.  The  contractor  did  his  work 
badly.  Another  contractor  being  afterwards 
employed  by  A.  to  examine  the  lamp,  placed 
the  ladder  against  the  bracket  which  joined  it 
to  the  walL  The  weight  of  the  ladder  and  the 
rotten  state  of  the  bracket  caused  the  lamp  to 
fall  and  injure  a  passer-by  in  the  street : — ^Held, 
that  A.  was  responsible  to  him  for  the  injury  so 
caused.    Ih, 

The  defendant  was  tenant  and  occupier  of  a 
newly-erected  stable,  adjoining  and  all  but 
touching  the  flank  wall  of  a  house  in  the 
suburbs  of  London,  and  which  stable  was  erected 
on  a  mound  of  made  earth  at  a  higher  level  than 
the  basement  of  the  plaintiffs  house,  and  the 
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result  was  that  water,  mixed  with  stable  drainage 
and  sewage  leaking  from  a  broken  soil-pipe  in 
the  stable  yard,  oozed  through  the  wall  of  the 
plaintiff's  house,  so  as  to  be  a  nuisance.  On  a 
Dill  by  the  owners  of  the  house,  for  an  injunction 
to  restrain  the  nuisance  occasioned  by  the  damp, 
and  also  hj  the  noise  of  the  horses  kept  in  the 
stable: — Held,  that  the  occupier  of  the  house 
should  be  a  party  to  the  suit,  inasmuch  as  the 
alleged  nuisances  were  of  a  temporary  nature. 
Br^^der  v.  SaUlard,  45  L.  J.,  Ch.  414  ;  2  Ch.  D. 
692  ;  24  W.  R.  1011. 

The  biU  having  been  amended  by  the  addition 
of  the  occupier  as  a  oo-plainti£E,  it  appeared  that 
the  damp  was  due  to  the  circumstance  of  the 
stable  being  erected  on  made  earth,  placed  there 
unknown  to  the  defendant  by  some  predecessor 
in  title  : — ^Held,  nevertheless,  that  an  injunction 
should  be  granted,  for  the  reason  that  the  possessor 
of  land  is  responsible  for  nuisances  arising  on  it, 
by  whatever  means  occasioned.    Ih. 

Held,  also,  with  regard  to  the  noise,  that  the 
stable  was  so  situated  that  the  ordinary  use  of 
it  occasioned  an  annoyance  amounting  to  a 
nuisance.    Jh, 

The  plaintiff  and  the  defendant  were  respec- 
tively occupiers  of  adjoining  houses.  An  old 
drain  which  commenced  on  the  defendant's 
premises,  and  thence  passed  under  and  received 
the  drainage  of  several  other  houses,  turned  back 
under  the  defendant's  house,  and  thence  under 
the  cellar  of  the  plaintiff's  house,  and  ultimately 
into  a  public  sewer.  The  part  of  the  return 
drain  which  passed  through  the  defendant's 
premises  being  decayed,  the  sewage  escaped  and 
flowing  into  the  plaintiff's  cellar  did  damage. 
The  ddfendant  was  unaware  of  the  existence  of 
this  return  drain,  and  consequently  of  its  want 
of  repair  : — ^Held,  that  the  defendant  was  liable 
for  tne  damage  done  to  the  plaintiff :  for  that 
defendant's  duty  was  to  keep  the  sewage  which 
he  himself  was  bound  to  receive  from  passing 
from  his  own  premises  to  the  plaintiff's  premises 
otherwise  than  along  the  old  accustomed  channel, 
and  that  this  duty  was  independent  of  negligence 
on  his  part,  and  independent  of  his  kno^edge 
or  ignorance  of  the  existence  of  the  drain. 
Humphreys  y.  CouHns,  46  L.  J.,  C.  P.  438 ;  2 
C.  P.  D.  289  ;  36  L.  T.  180 ;  25  W.  R.  371. 

A.  granted  a  lease  of  two  rooms  to  B.,  and 
then  let  to  C.  a  room  above  B.'s  rooms  for 
dancing  and  other  entertainments.  B.  com- 
menced an  action  against  A.  and  C.  for  an 
injunction,  alleging  uiat  the  dancing  overhead 
and  the  behaviour  of  the  visitors  on  the  stairs 
was  a  nuisance : — Held,  that  the  annoyance  from 
dancing  was  a  nuisance,  but  that  the  annoyance 
from  visitors  on  the  stairs  was  not  a  nuisance  for 
which  A.  or  C.  was  liable.  Jenkins  v.  Jackson, 
58  L.  J.,  Ch.  124 ;  40  Ch.  D.  71 ;  60  L.  T.  105  ; 
37  W.  R.  263. 

A  person  carrying  on  a  delicate  and  sensitive 
trade  has  no  right  to  complain,  on  the  ground  of 
nuisance,  because  a  person  occupying  premises 
below,  above,  or  adjoining  his,  in  carrying  on 
another  trade  in  a  proper  and  reasonable  manner, 
•does  something  whldi,  although  not  in  itself 
noxious  to  another  trade,  may  l^  detrimental  to 
his  delicate  and  sensitive  trade.  Cboke  v.  Forbes 
(L.  R.  5  £q.  166)  distinguished.  Sobinson  v. 
Xilvert,  58  L.  J.,  Ch.  392  ;  41  Ch.  D.  88  ;  61  L.  T. 
•60  ;  37  W.  R.  545— C.  A. 

LeitM  of  Sporting  Sighti— OrerttookiBg  of 
Xand    with    Oamo— Injury   to    Crops.]  —  The 


plaintiff  was  the  tenant  of  a  farm  over  which 
the  shooting  rights  were  reserved  to  the  landlonl. 
The  defendants  were  lessees  of  the  shooti^  rights 
over  the  estate  of  which  the  plaintifrs  form 
formed  part.  The  plaintiff  brought  his  action 
in  the  county  court  against  the  defendants  for 
compensation  for  injury  done  to  his  crops  by 
pheasants  brought  into  a  coppice  adjoining  his 
farm.  It  was  proved  at  the  trial  that  the  defen- 
dants had  brought  from  another  part  of  the 
estate  450  pheasants,  and  turned  them  down  in 
the  coppice  adjoining  the  plaintiff^s  farm,  and 
that  the  pheasants  came  out  of  the  wood  and 
did  damage  by  feeding  on  the  crops  in  his 
field,  which  was  contiguous  to  the  coppice.  The 
amount  of  the  damage  done  was  not  disputed. 
The  county  court  judge  held  that  the  plaintiff 
was  entitled  to  recover  the  amount  claimed. 
The  defendants  appealed : — Held,  on  appeal, 
that  the  county  court  judge  was  right,  and  the 
plaintiff  was  entitled  to  recover,  as  the  damage 
complained  of  had  been  done  by  reason  of  an 
undue  quantity  of  game  having  been  brought 
near  to  his  farm,  and  that  the  sporting  rights  of 
the  defendants  had  been  exercis^  in  an  unreason- 
able manner.  Farrer  v.  Nelson,  54  L.  J.,  Q.  6. 
385 ;  15  Q.  B.  D.  258 ;  52  L.  T.  766 ;  33  W.  R. 
800  ;  49  J.  P.  725. 

Abatement  of  Knisaneoi.] — ^A  nuisance  arose 
from  a  privy  in  the  upper  part  of  a  house,  of 
which,  with  the  shop  belonging  thereto,  H.  was 
the  lessee,  at  a  rack-rent,  for  twenty-one  years. 
H.  occupied  the  shop  only,  and  sub-let  the  upper 
part,  where  the  nuisance  arose,  to  K.,  a  weekly 
tenant,  and  to  this  part  of  the  premises  H.  had 
no  access.  C,  as  agent  for  H.'s  lessor,  collected 
the  rent.  The  parish  authorities,  for  the  purpose 
of  abating  the  nuisance,  under  the  powers  given 
them  by  29  k  30  Vict.  c.  90,  s.  21,  and  18  &  19 
Vict.  c.  121,  s.  12,  summoned  C,  as  the  owner  of 
the  premises  within  the  interpretation  clause 
(s.  2)  of  the  latter  statute,  before  the  justices, 
who  made  an  order  upon  him  to  abate  the 
nuisance : — Held,  that  C.  was  not  the  owner 
within  the  true  construction  of  s.  2,  as  K.,  the 
weekly  tenant,  was  the  occupier  of  the  premises 
where  the  nuisance  ai'ose,  and  that  therefore  H. 
was  not  the  occupier,  but  the  person  receiving 
rent  from  the  occupier,  of  the  property  within 
the  meaning  of  the  statutes.  Cook  v.  Montague^ 
41  L.  J.,  M.  C.  149  ;  L.  R.  7  Q.  B.  418  ;  26  L.  T. 
471  ;  20  W.  R.  624. 


Paymont    bj   Tenant — ^Beoorery  firom 


Landlord.] — The  plaintiff  was  tenant  from  year 
to  year  to  the  defendants,  of  a  house  in  London, 
in  which  a  nuisance  arose  by  reason  of  water  and 
sewage  collecting  in  the  cellar  owing  to  a  stoppage 
in  the  drains.  The  sanitary  authority  under 
s.  4,  sub-s.  1,  of  the  Public  Health  (London) 
Act,  1891,  served  a  notice  at  the  premises, 
directed  to  the  owner  or  occupier,  and  requiring 
the  nuisance  to  be  abated ;  they  did  not  serve  a 
notice  on  the  owner  under  s.  4,  sub-s.  3,  which 

Srovides  for  service  on  owner  in  case  of  structural 
efect.  Tbe  plaintiff,  who  under  the  act  was 
liable  to  a  penalty  if  he  did  not  comply  with  the 
notice,  did  the  necessary  work,  in  the  course  of 
which  it  was  discovered  that  the  nuisance  arose 
from  a  structural  defect: — Held,  that  plaintiff 
was  entitled  under  s.  11,  sub-s.  1,  to  recover  from 
the  defendants  the  costs  and  expenses  incurred 
in  abating  the  nuisance  as  money  paid  by  him 
for  the  use  and  at  the  request  of  the  defendants ; 
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although  DO  notice  under  s.  4,  sub-s.  3,  had  been 
gerved  upon  the  defendants  as  o^iTiers.  Per 
Charles,  J.,  he  was  also  entitled  to  recover  at 
common  law.  Oehhardt  t.  SaunderSj  [1892]  2 
Q.  B.  452  ;  67  L.  T.  684  ;  40  W.  R.  571 ;  66  J.  P. 
741. 

Seefurtlicr,  NUISANCE. 

o.  Aotion  by  I«essor  acrainst  Third  Party. 

For  Injury  to  Beyerfion — ^Proof  of  Tonanoj.] 

— In  an  action,  an  averment  that  the  plaintifTs 
close,  at  the  time  of  the  injury,  was  in  the 
occupation  of  J.  V.  and  H.  V.,  is  sufficiently 
proved,  if  at  the  time  of  the  injury  it  was  in  their 
occupation,  though  the  tenancy  was  since 
changed,  before  action.  Vowles  v.  Miller^  3 
Taunt.  137. 

In  an  action  for  an  injury  done  to  the  plain- 
tifb*  reversion,  they  proved  that  they  were 
tenants  in  common  under  a  demise ;  and  a 
witness  stated  that  he  occupied  part  of  the 
premises  under  both  the  plaintifb,  and  that  he 
had  at  first  an  agreement  in  writing,  which  he 
signed ;  and  another  witness  said,  that  he  occupied 
under  one  of  the  plaintifb  only,  and  that  he  did 
not  know  the  other : — Held,  that  there  was 
sufficient  evidence  of  a  tenancy  by  both  the 
occupiers  under  both  the  plaintiffs.  StrotJi^tr  v. 
Jiarr,  2  M.  &  P.  207  ;  5  Bing.  136  ;  6  L.  J.  (O.S.) 
C.  P.  245.    See  Webb  v.  Clarke,  4  W.  R.  125. 

A  first  count  was  for  injuring  the  plaintiff's 
reversion  in  lands,  by  cutting  and  carrying  away 
branches  from  trees  growing  on  it.  Second 
count,  in  trover,  for  the  branches.  Proof  that 
the  plaintiff  demised  the  lands  to  a  tenant,  by  a 
%>Titten  agreement  not  produced,  and  that  the 
defendant  carried  away  some  branches,  the  value 
of  which  was  not  shewn  : — Held,  that  the  plain- 
tiff could  not  support  the  first  count  without 
producing  the  written  agreement ;  but  that,  on 
the  second  count,  he  was  entitled  to  nominal 
damages.     Cottt'Hll  v.  Hobby,  6  D.  &  R.  551  ;  4 

B.  &  0.  465  ;  3  L.  J.  (0.8.)  K.  B.  276. 

In  an  action  for  an  alleged  injury  to  the  plain- 
tiff's reversionary  interest  in  a  house,  he  averred 
in  his  declaration  that  the  premises  were  in  the 
occupation  of  P.,  as  tenant  thereof  to  the  plain- 
tiff. It  was  proved  that  the  house  had  been  let 
to  P.  by  a  cestui  que  trust,  to  whom  she  had  paid 
rent,  the  plaintiff  being  his  trustee : — Held,  to 
be  no  variance,  as  the  legal  estate  was  in  the 
plaintiff,  and  the  cestui  que  trust  was  to  be 
considered  as  his  agent  or  bailiff.  VaUance  v. 
Stiragi;  5  M.  k  P.  576  ;  7  Bing.  595  ;  9  L.  J.  (0.8.) 

C.  P.  181. 


Befenoe.] — To  an  action  by  a  reversioner 


against  the  defendant,  for  pulling  down  a  wall, 
and  building  and  incumbering  a  close  in  the 
occupation  of  his  tenant,  and  putting  other 
buildings  thereon,  a  plea  that  he  was  the  occupier 
of  a  dwelling-house  adjoining  the  close  and  wall, 
and,  in  repairing  his  dwelling-house,  accidentally 
threw  down  the  wall,  and  afterwards,  and  in  a 
reasonable  time,  and  before  action,  rebuilt  the 
wall,  and  committed  the  grievance  in  such 
rebuilding,  &c. :— Held,  ill.  Taylor  v.  Stendall, 
3  D.  &  L.  161  ;  7  Q.  B.  634  ;  14  L.  J.,  Q.  B.  301  ; 
9  Jur.  1096. 

Por  Detlnae  of  Specific  Articles  remoTed  during 
Tenancy.] — A  lessor  can  maintain  an  action  in 
detinue  or  trover  for  the  recovery  of  specific 
articles  wrongfully  removed,  with  the  privity  of 


the  lessee,  from  the  demised  premises  during  the 
tenancy.  Petre  v.  Ferrers,  61  L.  J^  Ch.  426  ;  65 
L.  T.  568. 

F.  was  the  tenant  of  a  mansion  and  premises 
under  a  demise  for  years  granted  by  trustees  of 
a  settlement  under  a  power,  P.  being  entitled 
under  the  settlement  to  the  reversion  expectant 
upon  the  termination  of  the  lease.  During  the 
term  certain  articles,  consisting  of  an  altar-stone 
and  sacred  relics,  which  from  a  time  anterior  to 
the  demise  had  been  used  and  kept  in  a  chapel 
constituting  part  of  the  demised  premises,  were 
removed  under  the  authority  of  F. : — Held,  that 
P.  was  entitled  to  a  judgment  for  restoration  of 
the  specific  articles.    lb* 

6.  Tenant's  Duty  to  Preserve  Boundaries. 

Generally.] — ^A  tenant  is  bound  to  preserve 
the  boundaries,  and  if  he  permits  them  to  be 
destroyed  so  that  the  landlord's  land  cannot  be 
distinguished  from  his,  he  is  bound  to  restore 
them  specifically,  or  to  substitute  land  of  oiiual 
value.  Att.'GeH,  v.  Fullerton,  2  Ves.  &  B.  263  ; 
13  R.  R.  76. 

Where  a  tenant  of  land  for  life,  or  for  years  or 
at  will,  has  lands  of  his  own  adjoining  to  that 
which  he  so  holds  as  tenant,  it  is  his  duty  to  keep 
the  boundaries  between  them  clear  and  distinct, 
so  that  at  the  expiration  of  the  tenancy  the 
reversioner  or  remainderman  may  be  able  without 
difficulty  to  resume  possession  of  what  belongs 
to  him  ;  and  if  the  person  having  such  partial 
interest  neglects  this  duty,  and  suffers  the 
boundaries  to  be  confused,  so  that  the  rever- 
sioner or  remainderman  cannot  tell  to  what 
lands  he  is  entitled,  a  court  of  equity  will  give 
relief  by  compelling  the  persons  who  have  occa- 
sioned the  difficulty  to  make  good,  out  of  what 
may  be  considered  to  lie  in  the  nature  of  a 
common  fund,  that  portion  of  it  which  belongs 
to  another ;  but  in  order  to  obtain  this  relief  it 
must  be  shewn  that  the  tenant  is  in  possession 
of  the  specific  land  originally  demised.  Att,- 
Gen.  V.  SUpheJu, 6  De  G.  M.  &  G.  Ill ;  25  L.  J.,. 
Ch.  888  ;  2  Jur.  (N.8.)  51  ;  4  W.  R.  191. 

Jnrisdietion  of  Conrt.] — The  duty  of  the  tenant 
of  land,  immediately  adjoining  other  land  of  his 
ovm,  is,  not  merely  to  leave  the  boundary  between* 
his  ovm  land  and  his  landlord's  distinct  at  the 
expiration  of  his  term,  but  to  keep  it  distinct 
during  the  term.  The  court  has,  therefore,  juris- 
diction during  the  term  to  ascei-tain  the  boundary 
if  the  tenant  has  confused  it,  A  reference  to- 
chambers  to  ascertain  boundaries  directed  in  lien 
of  the  issue  of  a  commission,  further  consideration 
being  adjourned  and  costs  reserved.  Spike  v. 
Harding,  47  L.  J.,  Ch.  323 ;  7  Ch.  D.  871 ;  38 
L.  T.  285  ;  26  W.  R.  420. 

LeMor  allowing  Bnilding  beyond  Boundary.] 
— On  a  demise  of  a  piece  of  ground  on  which  a 
tenant  has  built,  if  it  corresponds  with  the  abut- 
tals, though  not  with  the  measured  distance  as 
stated  in  the  lease,  and  the  lessor  sees  the  build- 
ing going  on  without  objecting  to  it,  he  will  not 
afterwai^  be  allowed  to  claim  the  overplus 
above  the  measured  distance  on  the  footing  of 
an  encroachment.  Neale  d.  Leroux  v.  Parkin, 
1  Esp.  229. 

Encroachment!  by  Tenants — Statateof  Limi- 
tationi.] — ^Where  a  tenant  takes  in  and  incloses 
adjoining  land  during  his  tenancy,  the  presump- 
tion of  law  that  he  does  it  for  his  landlorti,  so* 
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that  the  land  gained  by  such  encroachment  will 
have  to  be  given  up  at  the  end  of  the  tenancy  as 
part  of  the  original  demised  premises,  is  not 
rebutted  by  the  fact  that  the  landlord  expressly 
assented  to  the  inclosure  being  made  ;  and  where 
such  presumption  exists,  the  Statute  of  Limita- 
tions (3  &  4  WilL  4,  a  27),  s.  7,  does  not  apply 
till  the  original  tenancy  has  ended.  WhUmore  v. 
IlHmphries,  41  L.  J.,  C.  P.  43 ;  L.  B.  7  C.  P.  1 ; 
25  L.  T.  496  ;  20  W.  R.  79. 

Landlord  allowing  Tenant  to  exereiio  Aeti 
of  Ownexihip.] — Where  a  landlord  suffers  his 
tenant  to  exercise  acts  of  ownership,  and  makes 
no  objection  to  it,  it  is  evidence  to  be  left  to  the 
jury,  wheUier  he  did  not  mean  to  be  bound  by 
those  acts  of  his  tenant.  Doe  d.  WinoJUey  y.  i^0, 
1  £sp.  366. 


O.  FURNISHED  HOUSES. 

1.  Agents  to  Let. 

liability  of.}— The  plaintiff  employed  the 
defendant,  as  a  house  agent,  to  let  a  house  for 
her  on  commission.  In  an  action  for  introducing 
an  insolvent  tenant : — Held,  that  it  was  properly 
left  to  the  juiy  upon  the  evidence  to  say  whether 
it  was  part  of  the  defendants  retainer  to  make 
reasonaole  inquiries  as  to  the  eligibility  of  the 
tenant.  Heyt  v.  Jindall,  1  B.  &  S.  296 ;  30 
L.  J.,  Q.  B.  862  ;  4  L.  T.  403  ;  9  W.  B.  664. 

Authority  of.]— It  is  doubtful  whether  an 
agent  to  let  a  nouse  has  an  implied  general 
authority  to  let  persons  into  possession,  but  slight 
evidence  will  be  8u£Scient  to  shew  an  express 
authority.    Slack  v.  Crewe^  2  F.  &  F.  69. 

2.  Contbact. 

Habitable.] — ^It  is  not  enough  that  a  landlord 
in  letting  a  furnished  house  honestly  believes 
that  the  house  is  in  a  fit  state  for  habitation ;  the 
house  itself  must  be  reasonably  habitable. 
Chanley  v.  Jow9,  53  J.  P.  280. 

In  an  agreement  to  let  a  furnished  house  there 
is  an  implied  condition  that  the  house  shall 
be  fit  for  occupation  at  the  time  at  which  the 
tenancy  is  to  begin,  and  if  the  condition  is  not 
fulfilled,  the  lessee  is  entitled  thereupon  to 
rescind  the  contract.  WiUon  v.  Fineh  HaHon^  46 
L.  J.,  Ex.  489  ;  2  Ex.  D.  386  ;  36  L.  T.  473  ;  25 
W.  R.537. 

In  a  contract  for  the  letting  of  a  furnished 
house  or  rooms  there  is  no  implied  condition  that 
the  house  shall  continue  fit  for  habitation  during 
the  term.  WiUon  v.  Finch  Hatton  (2  Ex.  D. 
336)  explained.  Sarton  v.  Roberts^  65  L.  J., 
Q.  B.  37  ;  [1895]  2  Q.  B.  395 ;  14  R.  616  ;  73  L.  T. 
174  ;  43  W.  B.  690  ;  59  J.  P.  643— C.  A. 

Bugs.] — It  is  an  implied  condition  in  the 

letting  of  a  furnished  house  that  it  shall  be 
reasonably  fit  for  habitation ;  if  it  is  not  (e.g. 
where  it  is  greatly  infested  with  bugs),  the  tenant 
may  quit  it  without  notice.    Smith  v.  Marrahle^ 

11  M.  &  W.  5  ;  2  D.  (N.S.)  810  ;  Car.  &  M.  479 ; 

12  L.  J.,  Ex.  223  ;  7  Jur.  70. 

Upon  the  letting  of  a  furnished  house  for 
immediate  occupation,  with  an  express  condition 
that  it  is  fit  for  occupation,  if  it  is  not  so,  and  is 
at  once  given  up  on  that  account,  the  landlord 
cannot  recover  either  the  rent  or  for  use  and 

VOL.  vm. 


occupation.  On  such  a  contract,  whether  express 
or  implied,  it  is  a  breach  of  tlie  condition  if  the 
house  is  so  infested  and  OTerrun  with  bugs,  as  to 
render  it  unfit  for  occupation ;  and  as  the  condi- 
tion applies  to  the  whole  house,  it  is  a  breach  if 
any  of  the  zooms  are  in  that  state.  But  it  must 
appear  that  the  nuisance  existed  to  a  serious  and 
substantial  extent,  and  was  such  as  the  tenant 
could  not  reasonably  be  expected  either  to  endnre 
or  to  extirpate.  Campbell  v.  Wenlock  (Lord),  4 
F.  &  F.  716. 


DefeetiTO    Drainage.]— The   defendant 


agreed  to  rent  the  plaintiffs  furnished  house  for 
three  months  from  the  7th  of  May,  but  having  at 
the  beginning  of  the  intended  tenancy  discovered 
that  the  house  was  unfit  for  habitation  owing  to 
defective  drainage,  he  refused  to  occupy  it.    The 

Slaintiff  repaired  the  drains,  and  on  the  26th  of 
[ay  tendeied  the  house  in  a  wholesome  condition 
to  the  defendant,  who  refused  to  occupy  or  to 
pay  any  rent.  The  plaintiff  having  sued  for  the 
rent  and  for  use  and  occupation :— Held,  that 
the  state  of  the  house  at  the  beginning  of  the 
intended  tenancy  entitled  the  defendant  to 
rescind  the  contract,  and  that  he  was  not  liable 
for  the  rent  or  for  use  and  occupation.  WUeon 
V.  Finch  Hiatton,  supra. 


Isfoilleienoj  of  Water   Supply.] — An 


agreement  was  entered  into  between  C.  and  P. 
for  the  lease  of  a  partly  furnished  house,  together 
with  a  gnrden  and  a  few  acres  of  ground,  for  a 
term  of  five  years.  P.  alleged  that  a  false  repre- 
sentation had  been  made  by  G.  as  to  the  sufficiency 
of  the  water  supply,  and,  on  the  water  supply 
failing,  P.  alleged  that  the  house  was  nninhabit* 
able,  and  refused  to  be  bound  by  the  agreement. 
There  was  evidence  that  the  pipes  had  become 
stopped  up  when  the  house  was  in  the  occupation 
of  F. : — Held,  upon  the  evidence,  that  there  had 
been  no  misrepresentation  by  C. ;  and  that,  in  a 
letting  of  this  description,  the  doctrine  laid  down 
in  S/nUh  v.  Marrabte  (11  M.  k  W.  5),  that  there 
was  an  implied  condition  in  the  letting  of  a 
house  that  it  should  be  reasonably  fit  for  habita- 
tion, was  inapplicable.  Cheeter  v.  Powell,  52 
L,  T.  722. 

Infectiolu  Bifoaie.] — One  who  has  agreed 

to  take  a  furnished  house  is  not  bound  to  fulfil 
his  contract  if  the  house  be  infected  with  measles 
at  the  date  fixed  for  the  commencement  of  the 
tenancy.  If  in  such  a  case  the  lessor  sue  for 
rent,  he  must  show,  to  entitle  him  to  succeed, 
that  the  house  was  in  fact  in  a  state  fit  for  humai| 
occupation  at  the  date  fixed  for  the  commence- 
ment of  the  term,  notwithstanding  a  previous 
intimation  by  the  tenant  of  his  intention  to 
repudiate  the  contract.  Bird  v.  OretiUe  (Lord), 
1  Cab.  k  E.  317. 

There  is  no  duty  in  the  case  of  a  man  who  has 
let  part  of  his  house  as  furnished  lodgings  to  give 
information  to  the  lodgers  upon  a  member  of  his 
family  living  in  the  house  becoming  ill  with  an 
infectious  disease.    Sanon  y.  Roberts,  supra. 

Bight  to  Determine  Lease— Implied  Agree- 
ment onlyeziitsat  Oommeneement.] — ^A  tenant 
is  not  justified  in  determining  a  tenancy  of  a 
furnished  house,  because  during  the  term  a  portion 
of  the  plastering  of  the  ceiUngs  (which  were 
cracked  and  fractured  at  the  commencement  of 
the  tenancy)  fell  in  one  room,  and  the  plastering 
of  the  ceilings  in  other  rooms  was  unsound,  and 
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liable  to  fall.  On  a  letting  of  a  famished  house, 
the  implied  term  that  it  ^11  be  fit  for  human 
habitation  only  applies  to  the  condition  of  the 
premises  at  the  commenoement  of  the  tenancy. 
Jfa4flean  y.  Currie,  1  Cab.  &  E.  361. 

Housing  of   the  Working   daisot — 

Damages  for  Broaoh.]— By  s.  12  of  the  Housing 
of  the  Working  Classes  Act,  1885  (48  &  49  Vict, 
c.  72),  **  in  any  contract  for  letting  for  habitation 
by  persons  of  the  working  classes  a  house  or  part 
of  a  house,  there  shall  be  implied  a  oondltion  that 
the  house  is  at  the  commencement  of  the  holding 
in  all  respects  reasonably  fit  for  human  habita- 
tion" : — Held,  that  a  tenant  under  that  section 
has  a  right  to  sue  his  landlcnxl  for  damages  for 
injuries  caused  by  the  premises  not  being  reason- 
ably fit  for  human  habitation  owing  to  any 
defective  state  of  repair.  Walker  t.  Mobbij  69 
L.  J.,  Q.  B.  93  ;  23  Q.  B.  D.  468 ;  61  L.  T.  688  ; 
38  W.  B.  63  ;  64  J.  P.  199. 

Agroomont  to  Tumish — Condition  preoodent] 
— ^A.  let  to  B.  a  furnished  house,  at  a  certain 
rent  payable  in  advance  from  a  certain  future 
day,  and  agreed  that  it  should  be  furnished 
suitably  for  a  school : — The  suitable  furnishing 
of  the  house  is  a  condition  precedent  to  the 
right  to  demand  the  rent.  Meehelan  v.  Wallace^ 
6  N.  &  M.  316  ;  7  A.  &  E.  64,  n. 

Agreement  to  DeliTer  up  in  Qood  Ckmdition.] 

— ^A  defendant  agreed  to  hire  of  the  plaintiff 
a  house  and  household  furniture,  and,  at  the 
expiration  of  the  tenancy,  to  leave  the  furniture 
cleaned  : — Held,  that  this  contract  was  supported 
by  proof  that  the  furniture  was  <dean  at  the  time 
the  defendant  took  possession  of  it,  and  that  he 
agreed  to  leave  it  as  he  found  it.  Stanley  v. 
Agnew,  12  M.  &,  W.  827 ;  13  L.  J.,  Ex.  197. 

Agreement  to  refsr  to  Arbitration.] — 

Where  by  a  written  agreement  a  tenant  of  a 
furnished  house  agrees  at  the  expiration  of  the 
tenancy  to  deliver  up  possession  of  the  house  and 
the  furniture  in  good  condition,  and  in  the  event 
of  loss  or  damage  to  make  good  or  pay  for  the 
same,  the  amount  of  such  payment,  if  disputed, 
to  be  settled  by  two  valuers,  the  settlement  of 
the  amount  of  the  payment  by  the  valuers  is  a 
condition  precedent  to  the  right  of  the  landlord 
to  bring  an  action  in  respect  of  the  dilapidations. 
Bahhage  v.  Qndbum,  62  L.  J.,  Q.  B.  60 ;  9  Q.  B.  D. 
237,  n. ;  46  L.  T.  794  ;  80  W.  R.  960,  n.— C.  A. 

To  nio  as  PriTato  Bosideneo.1— An  agreement 
to  let  a  furnished  house  was  orawn  up  by  the 
plaintiff  and  sent  to  the  defendant,  who  returned 
it  unsigned,  and  sent  a  letter,  in  which  he  wrote, 
**  I  approve  of  the  agreement  and  will  sign  it"  ; 
but,  l^ore  it  was  signed,  refused  to  carry  it  out, 
on  the  ground  that  she  found  the  plaintiff — 
while  assuring  her  that  he  meant  to  use  the 
bouse  as  a  private  residence — ^was  actually  adver- 
tising it  as  a  boarding-house : — ^Held,  first,  that 
the  agreement  requirod  a  2f.  6^.  stamp,  but 
might  be  admitted  on  payment  of  the  penalty. 
CavaUiro  v.  Pugety  4  F.  &  F.  637. 

Held,  secondly,  that  if  the  letter  amounted  to 
an  adoption  of  it  as  a  final  agreement,  it  would 
be  sufficient  within  the  Statute  of  Frauds.    Ih, 

Held,  thirdly,  that  if  the  defendant  was 
deceived  into  adopting  it,  by  a  wilful  misstate- 
ment as  to  the  plaintifTs  object,  that  would 
support  a  plea  of  rraud.    Ih. 


Cflaim  and  Proof— What  a  Varianoo.]— A  decla- 
ration for  rent  stated  a  demise  of  a  messuage, 
land,  and  premises,  with  the  appurtenances. 
The  proof  was  a  demise  of  a  messiiage  and  land, 
together  with  the  furniture,  utensils,  and  imple- 
ments : — Held,  that  as  the  rent  issued  out  of  the 
real  property,  and  not  out  of  the  furniture,  it 
was  sufficient  to  allege  and  prove  a  demise  of 
the  real  property,  and  therefore  there  was  no 
variance.  Farewell  v.  Dlokeneon^  6  B.  &  C.  261 ; 
9  D.  &  R.  845  ;  5  L.  J.  (0.8.)  K.  B.  164.  8.  P., 
Salmon  v.  Mathewe,  8  M.  &  W.  827;  11  L.  J., 
Ex.  69. 

Premifot  Dostrojod  b  j  Fire.  ] — ^When  furnished 
apartments  have  been  let  by  a  verbal  contract  at 
a  sum  payable  quarterly,  and  the  premises  are 
destroyed  by  fire  in  the  middle  of  a  quarter,  an 
action  lies  for  the  use  and  occupation  during  the 
current  quarter,  until  the  fire,  at  a  rate  propor- 
tioned to  the  time  of  actual  occupation,  if  it 
appears  that  both  parties  have  agreed  that  the 
occupier's  liability  does  not  continue  after  the 
occurrence  of  the  fire ;  for  such  agreement  nega- 
tives the  supposition  of  a  demise  for  a  certain 
time,  and  shews  a  contract  in  respect  of  the 
occupation  de  die  in  diem.  Parker  v.  Oibhinty 
1  Q.  B.  421  ;  1  G.  &  D.  10 ;  6  Jur.  1036.  See 
also  ante,  coL  928. 

P.  LODGINGS. 
1.  Lettdto. 

Statute  of  Frauds.] — ^An  agreement  to  occupy 
lodgings  at  a  yearly  rent,  payable  in  quarterly 
proportions  (the  occupation  to  commence  on  a 
futxire  day),  is  an  agreement  relating  to  an 
interest  in  land  within  29  Car.  2,  c.  3  (Statute  of 
Frauds),  s.  4.  Inman  v.  Stamp^  1  Starke  12  :  18 
E.  E.  740. 

And  a  verbal  agreement  to  take  ready-fuinished 
lodgings  "  for  two  or  three  years "  is  a  contract 
for  an  interest  in  land,  and  valid  as  a  lease  for 
not  exceeding  three  years.  Edge  v.  Strafford^  1 
Tyr.  293 ;  1  C.  &  J.  391 ;  9  L.  J.  (o.fl.)  Ex.  101. 

By  a  parol  agreement  between  the  plaintiff,  a 
boarding-house  keeper,  and  the  defendant,  the 
defendant  agreed  to  pay,  for  the  board  and 
lodging  of  himself  and  man,  and  accommodation 
for  his  horse,  at  the  boarding-house,  2002.  a  year 
from  a  fixed  day  ;  the  agreement  to  be  termin- 
able by  a  quarter's  notice  on  either  side.  The 
plaintiff  having  sued  the  defendant  for  a  breach 
by  him  of  this  agreement,  in  refusing  to  become 
an  inmate  of  the  boarding-house: — ^Held,  that 
though  the  agreement  was  unwritten,  the  action 
was  maintainable ;  for  that  the  contract  was  not 
one  for  any  interest  in  or  concerning  land. 
Wright  V.  StatseH,  2  EL  &  El.  721 ;  29  L.  J., 
Q.  B.  161  ;  6  Jur.  (N.S.)  867 ;  2  1*  T.  176:  8 
W.  E.  413. 

Vie  and  Ooenpation.]— A  person  who  agrees 
to  take  furnished  lodgings,  but  does  not  enter, 
is  not  liable  to  an  action  for  use  and  occupation. 
Edge  v.  Stafford^  supra. 

CoTonant  not  to  Underlet.] — Letting  lodgings 
is  not  a  breach  of  a  covenant  not  to  underlet. 
Doe  d.  PiU  v.  Laming,  4  Camp.  77  ;  16  K.  B.  728. 

Tenant  not  liable  fbr  Boublo  Valno  on  Holding 
OTor.] — ^A  weekly  tenant  continuing  in  possession 
several  weeks  after  the  expiration  of  a  notice  to 
quit,  and  a  demand  made,  is  not  liable  to  an 
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action  for  doable  yalae  under  4  Geo.  2,  c.  28, 8. 1. 
JUoyd  ▼.  Jtoihee,  2  Camp.  453  ;  11  B.  B.  764. 

Special  Oontraet.] — A  defendant  entered  into 
an  agreement  in  writing  with  the  plaintiff,  by 
which  he  was  to  board  and  lodge  witn  the  plain- 
tifi  at  a  certain  weekly  sum,  and  the  plaintiff 
agreed  to  take  in  payment  for  the  board  and 
l^ging  certain  fomitore  of  the  defendant  in  the 
plaintifTs  house.  The  furniture  having  after- 
wards, and  before  the  plaintiff  had  appropriated 
it,  been  taken  in  execution  for  a  oebt  of  the 
defendant  to  another  party : — ^Hdd,  that  the 
plaintiff  was  entitled  to  recover  for  board  and 
lodging  generally,  as  if  the  special  contract  had 
never  existed.  JHejfs  v.  Harvoood^  2  0.  B.  905 ; 
16  L.  J.,  Gar.  P.  207. 

Whan  no  Oontraot  entered  into.] — A.  and  his 
wife  boarded  and  lodged  in  the  house  of  B.,  the 
brother  of  A.,  and  boQi  A.  and  his  wife  assisted 
B.  in  canying  on  his  business.  A.  brought  an 
action  for  the  services,  to  which  B.  pleaded  a  set- 
off for  board  and  lodging  : — Held,  that  neither 
the  services  on  the  one  hand,  nor  the  board  and 
lodging  on  the  other,  could  be  charged  for,  unless 
the  jury  was  satisfied  that  the  parties  came 
together  on  the  terms  that  they  were  to  pay  and 
to  be  paid  ;  but  that,  if  that  were  not  so,  no  ex 
post  feicto  charge  could  be  made  on  either  side. 
Davies  v.  Daviet,  9  Car.  &  P.  87. 

Sent — ^Landlord's  Xiaeondnct  oanaing  Tenant's 
leaving.] — If  a  landlord  of  furnished  lodgings, 
by  his  misconduct,  justifies  a  tenant  in  an  abrupt 
departure,  during  a  tenancy  limited  to  a  specific 
period,  he  cannot  recover  rent  for  the  whole 
time  agreed  on,  but  is  entitled  to  rent  for  the 
time  during  which  there  has  been  an  actual 
occupation.    JKxrkman  v.  Jervis,  7  D.  P.  C.  678. 

Defanoe — ^Plaintiff  intending  to  uao  Premiios 
fn  Immoral  Pnipoea.] — In  an  action  for  breach 
of  a  contract  to  let  rooms,  the  defendant  may 
justify  such  breach  by  the  fact  that  the  plaintiff 
intended  to  use  the  rooms  for  illegal  purposes, 
whether  at  the  time  of  refusing  to  penorm  the 
contract  he  assigned  or  really  acted  upon  such 
intended  use  as  a  reason  for  such  refusal  or  not. 
Ofwan  V.  Milboum,  86  L.  J.,  Ex.  124  ;  L.  B.  2 
Ex.  230  ;  16  L.  T.  290  ;  15  W.  B.  750.  And  see 
ante,  ooL  924. 

2.  Bights  of  Lodgers. 

Who  if  a  Lodger.] — By  an  agreement  in  writ- 
ing the  plaintiff  hired  from  F.  rooms  in  a  house 
held  by  her  under  an  unexpired  lease  from  the 
defendant,  for  which  tlie  plaintiff  was  to  pay  F. 
27Z.  lOf.  per  quarter,  she  paying  rates  and  taxes 
and  keeping  the  premises  in  repair.  The  rooms 
80  hired  by  the  plaintiff  substantially  constituted 
the  whole  house,  F.  only  retaining  possession  of 
the  housekeeper's  room  on  the  basement  and  of 
two  or  three  empty  attics  and  a  stable.  Bent 
being  due  from  F.  to  the  defendant,  the  latter  dis- 
trained and  sold  household  furniture  belonging  to 
the  plaintiff,  who,  relying  upon  the  provisions  of 
the  Lodgers'  Goods  Protection  Act,  1871  (34  &  35 
Vict  c.  79),  sued  him  for  an  illegal  distress : — 
Held,  that,  although  the  agi-eement  under  which 
Le  held  might  make  him  an  under-tenant,  the 
plaintiff  was  not  the  less  a  lodger  entitled  to  the 
protection  of  the  statute.  Philijfe  v.  Heneon^ 
47  L.  J.,  C.  P.  273  ;  3  C.  P.  D.  26;  37  L.T.  432; 
36  W.  B.  214. 


If  the  landlord,  reserving  a  room  in  a  house, 
lets  the  rest  of  it  to  a  person,  but  retains  such 
control  and  dominion  over  it  as  is  usually  retained 
by  masters  of  houses  let  in  lodgings,  the  relation 
of  landlord  and  "  lodger  "  may  exist  between  the 
parties  within  the  meaning  of  the  Lodgers'  Groods 
Protection  Act,  1871  (34  &  35  Vict.  c.  79), 
although  the  lodger  has  the  right  of  exclusively 
occupying  the  greater  part  of  the  premises,  and 
has  separate  and  uncontrolled  power  of  ingress 
and  egress,  and  neither  the  landlord  nor  his  agent 
sleeps  or  resides  in  the  house,  and  the  lodger 
acts  as  caretaker  of  the  part  reserved.  The 
existence  of  the  relationship  of  landlord  and 
lodger  is  a  question  of  fact.  Nene  v.  Stephenson, 
9  Q.  B.  D.  245  ;  47  J.  P.  134. 

An  occupier  of  part  of  a  house  is  not  a  "  lodger  " 
within  the  meaning  of  the  Lodgers'  Goods  Pro- 
tection Act,  1871,  unless  the  person  under  whom 
he  holds  retains  some  control  and  dominion  over 
the  house.  Morton  v.  Palmer^  51  L.  J.,  Q.  B.  7  ; 
45  L.  T.  426  ;  80  W.  B.  115— C.  A. 


How  fur  a  Question  for  Jury.] — The 


plaintiff  rented  throe  floors  of  a  house  from  B., 
the  lessee,  who  received  the  plaintiff's  rent  and 
paid  the  rates  and  taxes.  B.'s  name  was  painted 
over  the  shop,  and  he  occupied  the  ground-floor 
and  basement.  Afterwards  B.  let  the  ground- 
floor  and  basement  to  J.,  whose  name  was  then 
painted  up  with  B.'s.  The  plaintiff  continue  to 
occupy  and  pay  rent  to  B.  B.'s  lessor  seized  the 
plaintiff's  goods  for  distress  for  rent  due  from  B. 
In  an  action  against  the  lessor's  bailiff  for  wrong- 
ful distress,  the  judge  left  it  to  the  jury  to  say 
whether  the  plaintiff  was  a  lodger,  and  a  verdict 
was  found  for  the  plaintiff : — Held,  that  there 
had  been  a  misdirection,  as  the  question  left  to 
the  jury  had  the  effect  of  leaving  it  to  them  to 
decide  as  to  the  construction  of  the  Lodgers' 
Goods  Protection  Act.    2  b, 

Held,  by  Brett  and  Lindley,  L.JJ.,  that  there 
ought  to  be  a  new  trial ;  Cotton,  L.J.,  being  of 
opinion  that  judgment  ought  to  be  entered  for 
defendant.    Ih, 

Dif training  on  Lodger's  Goods.]— jSe^  Dis- 
tress. 

To  Vm  of  Promiaoi.] — If  a  person  takes  lodgings 
on  the  first  and  second  floors  of  a  house,  he  has  a 
right  to  the  use  of  the  door-bell,  the  knocker, 
and  the  skylight  of  the  staircase,  and  the  water- 
closet,  unless  it  is  otherwise  stipulated  at  the 
time  of  the  taking  of  the  lodgings ;  therefore, 
if  the  landlord  deprives  the  lodger  of  the  use  of 
either,  an  action  lies.  Underwood  v.  Burrows^ 
7  Car.  &  P.  26. 

Bight  of  Voting  at  Parliamentary  Eleotlons.] 
— See  Elbctiox  Law. 

3.  LlABILITT  OF  LODOIKO-HOUSE  EEEPBB. 

Common  Lodging-hovao— Bogistration.] — A 

lodging-house,  where  hawkers  and  persons  of  a 
similar  class  are  received,  staying  for  various 
periods,  having  their  meals  in  one  room,  and 
paying  sixpence  a  night,  is  a  common  lodiging- 
house  within  the  meaning  of  the  Public  Health 
Act,  1875,  and  therefore  requires  registration. 
Langdon  v.  Broadbent,  87  L.  T.  434. 

Penalty  for  Keeping— Oharitable  Institntiona 
— Hon-regiftration.] — Sect.  3  of  the  Common 
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Lodging  Houses  Act,  1858,  provides  that  *'  a 
person  shall  not  keep  a  oommon  lodging-house 
or  receive  a  lodger  therein  until  the  house  has 
been  inspected  and  approved  for  that  purpose  by 
some  officer  appointea  in  that  behalf  hv  the  local 
authority,  and  luis  been  registered.**  The  appel- 
lant opened  and  kept  a  lodging-house  for  the 
reception  of  male  lodgers,  who  slept  in  one 
common  room  capable  of  accommodating  100 
persons.  The  lodgers  were  charged,  at  the  dis- 
cretion of  the  manager,  a  sum  not  exceeding  id. 
per  night  for  bed,  supper  and  breakfast ;  but  the 
nouse  was  maintained  not  for  the  purpose  of 
gain,  but  for  the  accommodation  of  the  poorest 
class  at  persons  only,  partly  with  a  charitable  and 
partly  with  a  religious  object.  The  house  had 
not  been  inspected  or  approved  by  the  officer  of 
the  local  authority,  nor  was  it  registered.  The 
appellant  having  been  summoned  and  convicted 
for  keeping  a  common  lodging-house  in  contra- 
vention of  the  provisions  of  the  above  section : — 
Held,  that  the  house,  being  maintained  as  a 
charitable  institution,  and  not  for  purposes  of 
gain,  was  not  a  common  lodging-house  within 
the  meaning  of  the  act,  and  that  the  conviction 
could  not  be  supported.  Booth  y.  Ferrett^  69 
L.  J.,  M.  C.  136 ;  25  Q.  B.  D.  87  ;  63  L.  T.  346  ; 
38  W.  E.  718 ;  66  J.  P.  7. 

**  Keeper  of  "—Hon-retidenee  of  Landlord.] — 

The  landlord  of  a  house  in  the  city  of  Dublin,  all 
the  rooms  of  which  are  let  out  in  tenements  by 
the  week,  at  rents  less  than  three  shillings  per 
week,  ^though   he  does  not  reside  upon  the 

E remises,  is  the  keeper  of  a  common  lodging- 
ouse  within  the  meaning  of  the  Dublin  Improve- 
ment Acts  Amendment  Act,  1864,  s.  24.  Halligan 
V.  Oanly,  19  L.  T.  268. 

By-laws    and    Bagistration.]  —  See    Local 

GOVEBNUENT. 

For  Loss  of  Lodgers'  Goods.] — There  is  no 
duty  of  the  keeper  of  a  lodging-house  arising 
out  of  the  relation  of  lodging-house  keeper  and 
lodger,  to  take  care  of  his  lodger's  goods  as  in  the 
case  of  an  innkeeper.  Solder  v.  Soulbyj  S  G.  B. 
(N.8.)  264 ;  29  L.  J.,  C.  P.  246 ;  6  Jur.  (K.S.)  1031; 
2  L.  T.  219  ;  8  W.  B.  438. 

Nor,  assuming  it  to  be  a  usage  in  lodging- 
houses  that  the  keeper,  when  the  lodger  is  about 
to  quit  his  apartments,  has  licence  to  enter  and 
show  them  to  strangers  who  are  inquiring  for 
lodgings,  is  there,  arising  out  of  that  usage,  any 
,  liability  on  the  keeper,  if  the  goods  are  then 
stolen,  for  not  using  due  and  proper  care  to  pre- 
vent such  persons  from  carrying  away  the 
lodgers*  goods  then  in  the  apartments.     lb. 

Lodgers  are  bound  to  take  care  of  their  own 
goods.    lb. 

Dishonesty  of  Servant.] — ^To  render  a 


lodging-house  keeper  liable  for  the  wrongful  acts 
of  a  servant,  the  lodging-bouse  keeper  must  have 
been  guilty  of  such  a  misfeasance,  or  such  gross 
misconduct,  as  an  ordinary  and  reasonable 
person  would  not  have  been  guilty  of.  Clench  v. 
IXArenberg,  1  Cab.  &  E.  42. 

A  declaration  alleged  that  the  plaintiff  became 
a  guest  in  a  boarding-house  of  the  defendant,  on 
the  terms  that  she  would  take  due  and  reasonable 
care  of  the  plaintiffs  goods  while  they  were  in 
her  house,  for  hire  and  reward  to  her  in  that 
behalf  payable,  and  that  it  became  her  duty,  by 
herself  and  her  servant,  to  take  such  due  and 


reasonable  care  of  the  plaintiffs  goods  whilst  she 
remained  as  a  guest,  with  the  goods  in  the  defen- 
dant's house.  It  appeared  that  the  plaintiff  was 
a  guest  in  the  defendant's  boarding-house,  pay- 
ing between  2Z.  and  3Z.  per  week,  and  having  the 
use  of  sitting,  drawing  and  dining-rooms,  in 
common  with  others,  her  own  b^room,  her 
board,  and  the  attendance  of  the  servants.  In 
the  evening  the  plaintiff,  being  about  to  leave, 
while  her  luggage  was  in  the  hall,  near  the  front 
door,  sent  one  of  the  servants  out  to  a  shop  near 
for  biscuits ;  he  left  the  front  door  ajar,  and  a 
thief  entered  and  stole  a  box  of  the  plaintiff's. 
The  judge  directed  the  jury  that  the  defendant 
was  not  bound  to  take  more  care  of  her  house 
and  the  things  in  it  than  a  prudent  owner  would 
take  ;  and  one  of  the  questions  which  he  left  to 
the  jury  was  whether,  supposing  the  loss  te  have 
been  occasioned  by  the  negb'genoe  of  the  servant 
in  leaving  the  door  ajar,  there  was  any  negli- 
gence on  the  part  of  the  defendant  in  hiring  or 
keeping  the  servant : — Held,  that  it  was  at  least 
the  duty  of  a  boarding-house  keeper  to  ti^e  such 
care  of  her  house  and  the  goods  of  her  guests  in 
it  as  a  prudent  householder  would  take.  Dansey 
V.  Richardson,  3  EL  ^c  Bl.  144  ;  2  C.  L.  R.  1442  : 
23  L.  J.,  Q.  B.  217  ;  18  Jur.  721. 

By  Lord  Campbell,  CJ^.,  and  Coleridge,  J., 
that  it  was  a  breach  of  the  defendant's  duty,  aa 
keeper  of  a  boarding-house,  if,  through  the  gfross 
negligence  of  herself  or  her  servant,  the  plaintiff's 
box  was  stolen ;  and  that  the  distinction  between 
the  negligence  of  the  servant  in  leaving  the  door 
open,  and  the  negligence  of  the  defendant  in 
hiring  or  keeping  the  servant,  could  not  be  sup- 
ported, and  thc^ore  that  the  direction  was 
wrong.  But  by  Wightman  and  Erie,  JJ.,  a 
boarding-house  keeper  is  not  bound  to  take  more 
care  about  the  goods  of  his  guest  than  he  as  a 
prudent  owner  would  take  with  respect  to  his 
own ;  and  that  if  the  defendant  had  taken  care 
to  employ  and  keep  none  but  trustworthy  ser- 
vants, she  was  not  liable  for  the  act  of  negligence 
of  the  servant  in  leaving  the  door  open,  and 
therefore  that  the  direction  was  right.    lb. 

J.  B. 


LAND   REGISTRY. 

1.  Land     Chabges      Beoistratiok      aki> 

Searches  Aot,  1888. 

2.  Traksfeb  of  Lakd  Act,  1862. 

3.  Beqistbatiok  of  Deeds — See  Deed  anp 

Bond. 

4.  Beoistbation  of  Judgments — See  Judg- 

ments. 


1.  Land     Chabges     Begistbation      and 
Seabghes  Act,  1888. 

Charges  within — Gharget  under  Public  Health 
Aot.]— By  s.  257  of  the  Public  Health  Act,  1875, 
certain  expenses  incurred  by  local  authorities, 
for  the  payment  of  which  the  owner  of  the 
premises  in  respect  of  which  they  were  incurred 
is  liable,  may  be  recovered  from  the  owner,  and 
until  recovery  are  a  charge  upon  such  premises : 
— ^Held,  that  such  expenses  are  not  "land 
charges"  within  the  meaning  of  the  Land 
Charges  Begistration  and  Searches  Act,  1888,  so 
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as  to  reqaire  itgistration  under  that  act.  Reg.  y. 
Holt,  59  L.  J.,  Q.  B.  lis ;  24  Q.  B.  D.  178 ;  62 
L.  T.  117 ;  38  W.  R.  236  ;  54  J.  P.  120. 

Vaeatiag  Bagiitration.] — ^A  husband  being  in 
default  for  non-payment  of  alimony  and  costs, 
writs  of  sequestration  were  issued  to  enforce 

Kyment,  and  were  duly  registered  under  the 
inds  Charges  Act,  1888.  Before  the  seques- 
trators could  sell  the  property  in  respect  of 
which  the  writs  had  been  issued,  the  hosband 
assigned  his  interest  therein,  and  the  assignee 
having  satisfied  the  claims  by  paying  an  agreed 
sum  into  court,  the  petitioner,  with  the  concur- 
rence of  all  parties,  applied  to  discharge  the 
sequestrators  and  to  vacate  the  registration  of 
the  writs : — Held,  that  there  was  no  power  under 
the  act  to  order  the  registration  of  the  writs  to 
be  vacated.  Cooh  v.  Cook,  59  L.  J.,  P.  69 ;  15  P.  D. 
116;  62  L.  T.  667  ;  88  W.  B.  666. 


2.  Tbansfeb  of  LA2n>  Act,  1862. 

Indefeasible  Tltla — Trusteei  for  tele — Con- 
•ent.] — ^Trustees  having  the  legal  estate  in,  and 
being  empowered  to  wll  real  estate,  with  the 
consent  of  the  beneficial  tenant  for  life,  for 
the  time  being,  entitled  in  possession,  are  not 
"  trustees  for  rale  of  the  fee  simple,"  within  the 
fourth  clause  of  the  4th  section  of  25  &  26 
Vict.  c.  53.  BradUh  v.  MUimet,  8  N.  B.  632 ; 
10  Jur.  (NJ9.)  251 ;  10  L.  T.  89. 

Purehaserlbr  Mortgagee.]— A  mortgagor 

registered  with  an  indefeasible  title  made  three 
successive  mortgages,  all  of  which  were  entered 
on  the  register  of  incumbrances ;  the  first 
mortgagee  sold  under  his  power  of  sale,  and 
oonvey»i  the  estate  to  a  purchaser : — Held,  that 
the  purchaser  was  entitled  to  be  registered  with 
an  indefeasible  title.  RiehardsorCi  Purchase^ 
In  re,  40  L.  J.,  Ch.  616 ;  L.  R.  12  Eq.  398  ;  26 
L.  T.  12  ;  19  W.  R.  1048  ;  as  varied  on  a  subse- 
quent application,  41  L.  J.,  Ch.  221 ;  L.  B.  13 
Eq.  142  ;  20  W.  R.  163. 

When  the  owner  of  an  equity  of  redemption 
of  real  estate  is  entered  on  the  register  of  estates 
with  an  indefeasible  title,  under  the  Transfer  of 
Land  Act,  25  k.  26  Vict.  c.  53,  subject  to  a  mort- 
gage, and  the  mortgagee  afterwards  exercises 
his  power  of  sale,  and  conveys  part  of  the 
registered  property  to  a  purchaser,  such  purchaser 
is  entitled,  after  his  conveyance  has  been  entered 
on  the  register,  to  have  the  property  bought  by 
him,  and  all  entries  relating  thereto  removed 
from  the  register  without  the  consent  of  the 
mortgagor.  WtTitery  In  r«»,  42  L.  J.,  Ch.  318; 
L.  R.  15  Eq.  156  ;  27  L.  T.  842  ;  21  W.  R.  320. 

Sxpeniei  of  making  Soads — Charge.] — 

A.  the  owner  of  seven  lots  of  land,  sold  two  of 
them  to  B.,  and  he  retained  five.  They  entered 
into  mutual  covenants  for  bearing,  in  proportion, 
the  expenses  of  a  road  common  to  all  the  lots, 
and  there  was  a  proviso  that  the  expenses  should 
be  a  charge  upon  the  owners  of  the  seven  lots 
in  proportion : — Held,  that  the  land  was  not 
charged,  and  that  A.  was  entitled  to  have  an 
indefeasible  title  to  his  five  lots  registered  under 
25  &  26  Vict.  c.  53,  without  noticing  the  proviso 
or  the  claims  of  B.  Mown,  Ex  parte^  Drevo^t 
Ettate,  In  re,  35  Beav.  443 ;  35  L.  J.,  Ch.  845  ; 
L.  R.  2  Eq.  206 ;  12  Jur.  (ir.8.)  425 ;  14  L.  T. 
278. 


« Valid  lUrkotablo  Title.*']— In  18.57, 

in  suits  in  chancery,  it  had  been  certified  that  a 
good  title  could  be  made  to  certain  estates,  and 
the  estates  were  afterwards  sold  under  orders  of 
the  court,  subject  to  a  condition  that  the  title 
should  not  be  required  prior  to  a  private  act  of 
parliament  which  had  vested  the  estates  in 
trustees  for  sale,  and  which  recited  the  previous 
certificate  of  good  title  made  by  the  court  of 
chanooy : — ^Held,  that  the  title  up  to  the  period  i 
for  which  it  had  been  certified  might  be  accepted  ' 
without  further  examination  as  indefeasible  for 
registration.     Watney,  In  re,  38  L.  J.,  Ch.  57. 

Juritdietioii  of  Court.] — Semble,  the  jurisdic- 
tion of  the  court  of  chancery  was  not  extended 
by  25  &  26  Vict.  c.  53,  which  act  was  only  • 
intended  to  give  the  court  power  to  make  a  sale 
with  an  indefeasible  title,  when  it  had  jurisdic- 
tion aliunde  to  order  the  sale.  BradUh  v, 
EllamM,  3  N.  R.  632 ;  10  Jur.  (N.s.)  251  ;  10 
L.  T.  89. 

Praotiee.] — ^Mode  of  obtaining  the  opinion  of 
the  court  under  the  17th  and  134  th  sections  of 
the  25  &  26  Vict.  c.  53.    Anon.,  5  N.  R.  230. 

The  preliminaiT  order  or  orders  under  the  s.  43 
of  the  25  &  26  Vict,  c  53,  must  be  made  on 
petition  in  court,  and  not  upon  application  in 
chambers ;  and  it  is  proper  before  obtaining 
certificate,  that  an  oraer  or  orders  should  be 
made  embracing  all  the  matters  referred  to  in 
that  section.  Bradiih  v.  EUantet,  10  Jur.  (K.8.) 
1231 ;  11  L.  T.  532 ;  13  W.  R.  170. 

Katerials  in  support  of  Applioation.^ — 

In  ex  parte  applications,  under  25  &  26  Vict, 
c.  53,  s.  4,  for  tne  opinion  and  directions  of  a 
judge,  a  statement,  in  writing,  of  the  facts  should 
be  prepared,  certified  by  the  registrar,  and  sub- 
mitted to  the  judge.  Kennard,  In  re,  \\  Jur. 
(N.8.)  27  ;  11  L.  T.  585  ;  13  W.  R.  302. 

When  an  ex  parte  application  for  an  order 
to  the  registrar  of  titles  is  accompanied  by  a 
written  statement  of  the  circumstances  of  the 
case,  certified  by  the  registrar  of  the  court,  the 
judg<3  mast  hear  it.  Drew' 9  Estate,  In  re,  35 
Beav.  446 ;  35  L.  J.,  Ch.  845  ;  L.  R.  1  Ch.  126  ; 
11  Jur.  (N.B.)  1030. 

The  practice  with  regard  to  appeals  from  the 
land  registry  office  is  for  the  court  to  proceed 
on  a  certified  statement  of  the  registrar.    Ih. 

AdTortiMmentf.] — Upon  an  application 

for  the  sale  by  the  court  of  lands  with  an 
indefeasible  title,  the  court  will  fix  a  day  upon 
which  parties  who  have  sent  in  claims  in  answer 
to  the  advertisements  directed  by  the  act  must 
bring  in  evidence  of  such  claims.  BradUh  y. 
Ellames,  15  L.  T.  350 ;  15  W.  R.  380. 

A.  E.  R. 


LAND  SOCIETY. 

Bales — Constnietion.] — A  land  society  was 
formed  for  the  purchase  of  an  estate  to  be  sold 
in  lots  to  the  members,  each  of  whom  covenanted 
to  abide  by  the  rules  of  the  society.  The  estate 
was  purchased  by  trustees  for  the  society,  and 
the  purchase-money  was  secured  by  mortgages 
on  which  the  trustees  were  liable.  The  estate 
was  divided  into  numbered  allotments,  and  a 
price  set  oi^posite  each  number  to  be  paid  by 
monthly  instalments,  and  such  allotments  were 
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to  be  allotted  at  that  price  unless  previonslj  sold 
by  auction.  By  r.  35  membcTS  were  required  in 
addition  to  the  price  of  their  allotments,  to  pay 
a  proportionate  part  of  the  price,  expenses,  and 
interest  payable  in  respect  of  allotments  held 
from  time  to  time  by  the  trustees.  The  rules 
further  provided  for  the  forfeiture  of  allotments 
in  case  of  default,  and  declared  that  the  rights  of 
the  defaulting  member  in  respect  of  such  allot- 
ments should  absolutely  cease ;  they  empowered 
the  trustees  to  sell  such  forfeited  allotments, 
and  required  them  in  the  event  of  a  sale,  after 
<Icducting  all  moneys  payable  under  the  rules  by 
the  defaulting  member,  to  pay  him  the  surplus 
of  the  proceeds  : — Held,  that  unallotted  and  for- 
feited allotments  were  allotments  held  from 
time  to  time  by  the  trustees  within  r.  35,  and 
that  members  weic  liable  for  contributions  in 
respect  thereof.  Hill  v.  Cranky  62  L.  J.,  Q.  B. 
145  ;  68  L.  T.  651— C.  A. 

Building  Sooioty.  ] — A  society  whose  rules 


are  certified  as  a  building  society  is  not  justified 
in  acting  as  a  freehold  land  society.  Grimes  v. 
Harruon,  26  Beav.  435  ;  28  L.  J.,  Ch.  823 ;  5 
Jur.  (N.S.)  528 ;  23  J.  P.  421.  And  see  Kent 
Building  Society,  In  re,  1  Dr.  k  Sm.  417 ;  30 
L.  J.,  Ch.  785  ;  7  Jur.  (N.8.)  1046  ;  4  L.  T.  610 ; 
9  W.  R.  686. 

Bagiatnttion  otI—See  Compakt,  Vol  III., 
cols.  747,  748. 


LANDS  CLAUSES  ACT. 

[By  JOHN  MEWS.] 

I.  Construction  of  Compulsoxy  Powers,  1294. 

II.  Pnrohajie  of  lAnds. 

A.  Br  Agreement. 

1.  Generally,  1299. 

2.  Capacity  to  Sell  and  Convey,  1302. 

3.  In  Consideration  of  a  Bent  -  charge, 

1305. 

4.  Agreements  between  Landowners  and 

Promoters,  1307. 

5.  Specific  Performance,  1311. 

B.  Cndeb  Compulsoby  Powebs. 

1.  Generally,  1315. 

2.  ^'otiee  to  Treat,  1317. 

8.  What  Lands  or  Interests. 

a.  Quantity  generally,  1328. 

b.  For  what  Purposes,  1330. 
e.  Limits  of  Deviation,  1335. 

d.  Houses,  Buildings,  and   Mann- 

factories, 
i.  In  Oeoeral,  1338. 
ii.  Counter  Notice,  1347. 

e.  Lands  Omitted  by  Mistake,  1352. 
/.  By  Companies  with  Conflicting 

Powers,  1354. 
g.  Intersected  Lands,  1356. 
h.  Charity  Lands,  1356. 
t.  Lands    belonging  to  Lunatics, 

1357. 

4.  Time  for  Purchase,  1358. 

6.  SubscrijJtion  of  Ckjfital,  1364. 

6.  Vendor's  Title,  IS65. 

7.  QtnveyaneeSf  1369. 


C.  Purchase-money. 

1.  Vendor's  Lien,  n7l. 

2.  Interest  on. 

a.  Generally,  1377. 

b.  From    what     Period    Payable, 

1378. 

8.  Disposal  of. 

a.  Generally,  1380. 

b.  Interim  Investment,  1381. 
e.  Payment  of  Dividends. 

i.  Annuitants,  1383. 
ii.  Ecclesiastical   and   other 
Corporate  Property,  1384. 
iiL  Tenant  for  Life,  1386. 
iv.  Leaseholds  in  Settlement 

1389. 
y.  In  other  Cases,  1392. 

d.  Discharge  of  Debts  or  Incum- 

brances, 1392.. 

e.  Bedemption  of  Land  tax,  1395. 
/.  Purchase  of  other  Lands,  1395. 
g.  Buildings    and    Improvements, 

1399. 
h.  Payment  out  to  Persons  Abso- 
lutely Entitled, 
i.  In  General,  1404. 
ii.  Conversion  and  Reconver- 
sion —  See  CONVERSIOK 

AND  KBCONVERSION. 

iii.  Corporate  Trustees,  1406. 
iv.  Tenant  in  Tail  (Disentail- 

ing  Deed),  1407. 
v.  Persons    having    Limited 

Interests,  1408. 
vi.  Where    Possessory    Title, 

1411. 
vii.  Trustees,  1412. 
i.  Petition  or  Summotu. 

i.  What  Court  and  Transfer, 

1414. 
ii.  Title  and  Form,  1415. 
iii.  Parties  and  Service,  1416. 
iv.  Evidence  in  Support,  1418. 
y.  References    for    Inquiry, 

1420. 
yi.  Payment  out — Petition  or 
Sununons,  1421. 
y.  Costs. 

i.  Jnrisdiction  of  Court,  1423. 

ii.  Companies  acting   under 

several  Acts  of  Parlia-^ 

ment,  1427. 

iii.  Of  Conveyanees  to  Com- 

pany     and     Deducine 

Title,  1428. 

iv.  When  Payable  out  of  Fund 

in  Court,  1432. 
y.  Where  Land  subject  to  a 

Pending  Snit^  1434. 
vi.  Apportionment  of  Rents, 

1437. 
vii.  "Adverse        Litigation,*' 

1437. 
viii.  'Wilful  Refusal  or  Neg- 
lect," 1442. 
is.  Repayment    of    Deposit, 

1443. 
X.  Tnteiim  Investment,  1444. 
xi.  Payment    of    Dividends, 

1448. 
xii.  Discharge  of   Debts  and 

Incumbrances,  1452. 
xiii.  Redemption  of  Land  Tax^ 
1457. 
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ziv.  Purchase  of  other  Lands. 

(a)  In  General,  1457. 

(b)  Several  Applications, 

1460. 

(c)  Attempted  Paichases, 

1462. 

(d)  Purchases  bejond 

Money  in  Court,  1463. 

(e)  Copyholds,  1465. 

(f)  Leaseholds,  1465. 

(g)  In  Case  of  Lunatics, 

1465. 
(h)  Trustees  and  Remain- 

deimen,  1466. 
(i)  Inquiry  as   to  Title, 

1466. 
(j)  Where  Several  Com- 
panies, 1467. 
XV.  Buildings  or  Works,  1470. 
xvi.  Payment  out  to  Persons 
Absolutely    Entitled. 

(a)  In  General,  1471. 

(b)  Charity  Trustees,  1477. 

(c)  Tenant  in  Tail  (Disen- 

tailing Deed).  1478. 

(d)  Where    Several  Com- 

panies, 1479. 

xvii.  Allowances  in  Particular 

Cases,  1479. 
xviii.  Form  of  Order,  1482. 

xix.  Of    Assessment    of    Com- 
pensation. 

(a)  By    Arbitration — See 
infra,  col.  1580. 

(b)  By  Juiy — See   infra, 
col.  1563. 

in.  Bntry  upon  Iianda. 

1.  Oenerally,  1483. 

2.  Where  Purehtue-money  or  Compen»ation 

Unpaid  or  Uiueeurea^  1489. 

8.  Aoguieseence  or  CoHMent  of  Jjandawner^ 
1494. 

4.  Omitted  Intereete,  1496. 

5.  Mistake  of  Company,  1498. 

6.  Bond  and  Deposit,  1499. 

7.  liepaynvent  of  Deposit,  1602. 

rv.  Compansatloii. 

A.  In  respect  of  what  Injubiss,  1505. 

B.  In  bespkct  of  what  Intebebtb. 

1.  Generally,  1518. 

2.  Ancient  Lights,  1522. 

3.  Commons,  1524. 

4.  Ckfpyholds,  1524. 

5.  ruhes,  1526. 

C.  In  bespbct  of  what  Pebsons,  1527. 

D.  Pbinciples  of  Assessment,  1537. 

E.  Settling    Amount,  and    Pbactice 

Thebeon. 

1.  Notice  of  Claim,  1546. 

2.  How  Determined, 

a.  By  Jury. 

i.  CompeUing     Company     to 

issue  Warrant,  1546. 
ii.  Precept    to    Sheriff    or 

Coroner,  1547. 
ill.  Summoning  Jury,  1548. 
iv.  Jurisdiction  of  Jury,  1552. 
V.  Veixiict,  1555. 


vi.  Setting  aside  Verdict,  1560. 
vii.  Recording  Verdict,  l.'>62. 
viii.  Costs  of  Inquiry,  1563. 
ix.  Enforcing    Payment    of 
Amount,  1568. 
h.  Reference  to  Arbitration, 
i.  Submission,  1568. 
ii.  Arbitrators    and    Umpires, 

1569. 
iii.  Award. 

(a)  Practice  as  to,  1573. 

(b)  Validity,  1675. 
iv.  Special  Case,  1580. 

V.  Costs,  1580. 
e.  By  Justices,  1585. 
d.  In  Superior  Court,  1587. 
€,  By  Survey  on,  1590. 

F.  Restbainino      Pboceedings      to 
Obtain,  1590. 

V.  SuparflTioua  Iianda. 

1.  What  are,  \h9i. 

2.  Rights   of  Vendors  and  Adjoining 

Owners,  1601. 
8.  Sale  and  Disposition,  1603. 

VI.  Compulaory  Poroliase  by  Sohod  Bo*rd 

See  School. 

VH.  Deflclamoy  of  Poor  Bate — ^Promoters' 
Liability— &0  Rates  and  Rating. 


Yin.  Taking    XinAs   and    Xinarala  — &e 
Mines  and  Minebals. 


I.  OONBTBUOTION  OF  OOKPULSOBT 


Oeneral  Bnlei.] — Equity,  in  exercising  its 
jurisdiction  to  prevent  companies,  intrusted  with 
large  powers  by  the  legislature,  acting  in  a 
manner  prejudicial  to  the  rights  of  individuals 
on  Uie  one  hand,  will,  on  the  other,  be  careful 
not  to  assist  persons  in  availing  themselves  of 
any  omission  in  such  powers,  for  the  purpose  of 
giving  effect  to  exorbitant  claims  against  the 
companies.  Bell  v.  Hull  and  Selhy  Ry.,  1  Railw. 
Gas.  616. 

It  is  on  the  ground  of  a  general  public  good, 
that' the  legislature  grants  to  railway  companies 
the  compidsory  powers  of  taking  the  property 
of  individuals.  Gray  v.  Liter jpool  and  Bury  Ry., 
9  Beav.  391 ;  4  Railw.  Gas.  235 ;  10  Jur.  364. 

In  questions  between  companies  and  indi- 
viduals whose  property  the  former  seek  to  take 
under  compulsory  clauses  in  their  acts,  the 
court  does  not  strain  the  construction  of  the  act 
in  favour  of  the  former.    lb. 

When  the  power  of  full^  completing  a  railway, 
according  to  the  intention  of  the  legislature, 
depends  on  the  voluntary  consent  of  individuals 
having  property  on  the  proposed  line,  such 
consent  ought  to  be  obtained  by  the  company 
before  they  proceed  in  the  undcrtalLing. 
Whether,  where  it  is  evident  that  the  line  of  a 
railway  cannot  be  fully  completed,  the  company 
have  a  right,  compulsorily,  to  take  any  part 
of  the  property  in  the  proposed  line,  quaere.    2b, 

The  court  will  not  taJce  into  consideration 
the  possibility  of  a  public  company  hereafter 
obtaining  extended  parliamentary  powers.  G.  W. 
Ry.  V.  Metropolitan  Ry.,  1  N.  R.  551. 

I^juiag  PenoBf  without  OompeaMtioB.]— It 
is  a  proper  rule  of  construction  not  to  construe 
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aD  act  of  parliament  as  interfering  with  or  in- 
juring persons*  rights  without  compensation, 
unless  one  is  obli^d  to  so  construe  it.  AU,- 
Gen,  y.  Homer,  54  L.  J.,  Q.  B.  232 ;  14  Q.  B.  D. 
267 ;  33  W.  B.  93 ;  49  J.  P.  326. 

Strict  OonitniotioiL] — ^The  court  will  not  con- 
strue the  compulsory  poweis  of  a  railway  com- 
pany so  as  to  extend  them  beyond  the  express 
words  or  absolutely  necessary  implication  of  the 
act,  it  being  the  duty  of  the  company  to  take 
care  that  the  public  understand,  before  the  act  is 
passed,  the  extent  of  the  compulsory  powers 
that  they  require.  Lamh  y.  North  London  Ry,, 
L.  R.  4  Ch.  522  ;   21  L.  T.  98  ;  17  W.  R.  746. 

Acts  of  parliament  authorising  the  construc- 
tion of  public  undertakings  are  to  be  construed 
strictly  with  reference  to  the  rights  of  those  who 
are  empowered  to  make  them.  Ecersfield  y. 
Mid'Sussex  Ry,,  5  Jur.  (N.S.)  776. 

Doubtful  Constmotioii.] — ^Where  the  construc- 
tion of  an  act  of  parliament  under  which 
property  is  to  be  compulsorily  taken  is  doubtful, 
it  should  be  construed  most  favourably  to 
those  who  seek  to  defend  the  property  from 
innovation.  Sparrow  v.  Oar/ord,  Woreeeter  and 
Wolterhampton  Ry.,  9  Hare,  441. 

Observations  as  to  the  construction  of  doubtful 
passages  of  acts  of  parliament,  as  between  a 
company  and  the  public.  Man  College^  Ex 
parte,  20  L.  J.,  Ch.  1 ;  15  Jur.  45. 

It  is  incumbent  on  a  company  claiming  a 
statutory  compulsory  power  of  taking  land  to 
prove  clearly  and  distinctly  from  the  act  of 
parliament  the  existence  of  the  power ;  and  if 
there  is  any  doubt  with  regard  to  its  extent,  the 
landowner  should  have  the  benefit  of  that 
doubt.  Simpson  v.  Sovth  Staffordshire  Water 
Works  Co.,  4  De  G.  J.  k  S.  679 ;  34  L.  J.,  Ch. 
380 ;  11  Jur.  (N.B.)  453  ;  12  L.  T.  860  ;  18  W.  R. 
729,  908.  8.  P.,  Barker  v.  North  Staffordshire 
Ry.,  2  De  G.  &  Sm.  55 ;  5  Railw.  Cas.  401 ;  12  Jur. 
324,  575,  589. 

Powen  conferred  on  Public  Bodies.] — ^In  the 

construction  of  powers  conferred  by  act  of 
parliament  upon  public  bodies  acting  for  the 

Eublic  benefit  alone,  the  intention  of  the  legis- 
kture  is  not  to  be  measured  by  the  more  guarded 
powers  given  to  public  companies  established 
for  trading  purposes.  NortK  London  Ry.  v. 
Metropolitan  Board  of  Works^  1  Johns.  405  ;  28 
L.  J.,  Ch.  909  ;  5  Jur.  (N.B.)  1121  ;  7  W.  R.  640. 

An  act  empowering  a  company  to  contract 
for  purposes  of  public  advantage  ought  not  to 
receive  a  narrow  construction.  Sover  Oas 
Light  Co,  v.  Dover  Corporation,  7  De  G.  M.  &  G. 
545. 

Where  the  legislature  confers  powers  on  any 
body,  whether  one  which  is  seeking  to  make  a 
profit  for  shareholders,  or  one  acting  solely  for 
the  public  good,  to  take  lands  compulsorily  for  a 
particular  purpose,  it  is  oi;i  the  ground  that  the 
using  of  tnat  land  for  that  purpose  will  be 
for  the  public  good,  and  a  contract  purporting 
to  bind  such  a  body  and  their  successors 
not  to  use  those  powers  is  void.  Ayr  Harbour 
Trustees  v.  Oswald,  8  App.  Cas.  623— H.  L.  (Sc.) 

Deviation  from  Fowen  giTen.] — ^Acts  of  par- 
liament for  making  canals,  railroads,  etc.,  are 
powers  given  by  parliament  over  the  land  of  the 
different  proprietors  through  whose  estates  the 
works  are  to  proceed.  Each  proprietor,  therefore. 


has  a  right  to  have  the  power  strictly  and  liter- 
ally earned  into  effect,  as  r^;ards  his  own  lands, 
and  also  has  a  right  to  require  that  no  variation 
shall  be  made  to  his  prejudice.  But  where  the 
act  of  parliament  is  faithfully  carried  into 
execution,  as  regards  his  lands,  he  cannot  on  the 
mere  ground  of  a  variation  which  is  not  in- 
jurious to  himself,  and  which  was  made  with  the 
consent  of  others,  obtain  from  a  court  of  equity, 
an  injunction  to  stay  the  proceedings.  Lee  v. 
Milner,  2  T.  &  ColL  611. 

Persons  obtaining  from  the  l^slature  power 
to  interfere  with  the  rights  of  property  are  bound 
strictly  to  adhere  to  the  powers  so  conceded  to 
them,  to  do  no  more  than  the  legislature  has 
sanctioned,  and  to  proceed  only  in  the  mode 
which  the  legislature  has  pointed  out;  bat 
(except  in  a  proceeding  at  the  instance  of  the 
attorney-general)  any  one  seeking  the  assist- 
ance of  a  court  of  equity,  to  restrain  the  violation 
of  such  a  contract  with  the  legislature,  is  bound 
to  show  that  he  has  a  private  interest  in  the 
matter.  Liverpool  Corporation  v.  Chorley  Water 
Works  Of.,  2  De  G.  M.  &  G.  852. 

Land  moat  be  bon&  fide  required.] — Prin- 
ciples upon  which  the  court  will  exercise  its 
jurisdiction  over  bodies  to  whom  parliament 
has  given  powers  of  making  compulsory 
purchases  of  land.  Webb  v.  Manchester  and 
Leeds  Ry.,  4  MyL  &  C.  116  ;  1  Railw.  Cas.  576. 

Semble,  that  the  court  will  not  allow  such 
bodies  to  avail  themselves  of  their  parliamentary 
powers,  by  taking  land  which  they  do  not  requira 
for  a  bon4  fide  purpose  sanctioned  by.  their  act 
of  parliament,    lb, 

Semble,  also,  that  although  an  attempt  to 
obtain  possession  of  land  has  been,  in  the  first 
instance,  made  under  colour  of  the  powers  of 
the  act  of  parliament,  when  not  really  required 
for  the  bonft  fide  purposes  of  the  act,  yet  if 
the  land  afterwards  becomes  really  necessaiy 
or  desirable  for  such  bon&  fide  purposes,  the 
court  will  not  interfere  to  prevent  its  being 
taken.    lb. 

Taking  not  AnihoriMd.] — ^Where  a  railway 
company  takes  land  in  excess  of  its  powers, 
semble,  the  court  will  not  grant  relief  by  injunc- 
tion if  the  quantity  and  value  of  the  land  are 
extremely  smaU.  Bowling  v.  Pontypool,  Cker' 
leon  and  Newport  Ry.,  43  L.  J.,  Ch.  761 ;  L.  R.  18 
Eq.  714. 

Object  attaiiiable  in  Another  Way.]— When  a 
railway  company  has  given  notice  to  take  land 
for  some  object  which  is  clearly  within  their 
compulsory  powers,  a  court  of  equity  will  not 
inteifere  to  restrain  them  merely  on  the  grouiui 
that  they  might  obtain  the  same  object  in  some 
other  way  without  taking  the  land.  Lamb  v. 
North  London  Ry.,  L.  R.  4  Ch.  522 ;  21  L.  T.  98  ; 
17  W.  R.  746. 

Public  Act.] — ^An  act  of  parliament  for  the 
formation  of  a  railway,  containing  a  declaration 
that  it  is  to  be  judicially  taken  notice  of  as  a 
public  act,  cannot  be  treated  or  construed  as  a 
private  assurance.  Hargreaves  v.  Lancaster  and 
JPreston  Ry.,  1  Railw.  Cas.  416. 

Enabling  not  Compulcory.] — Acts  of  parlia- 
ment, authorising  companies  to  make  railways, 
are  regarded  as  but  enabling  statutes  which 
give  powers,  but  do  not  render  compulsory  or 
obligatory  the  exercise  of  those  powers.    Scottish 
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North  Ikutem  Ry.  t.  Stswart^  3  Maoq.  H.  L. 
382 ;  5  Jur.  (N.B.)  607 ;  7  W.  K.  458.  S.  P.,  IHin- 
burghy  Per^  and  Dundee  Ry,  v.  Philip,  2  Macq. 
H.  L.  614 ;  3  Jur.  Qf.B.)  249 ;  6  W.  R.  377. 
Astley  T.  M.  S.  ^  L,  Ry.,  2  De  G.  &  J.  453  ;  27 
L.  J.,  Ch.  478  ;  4  Jur.  (N.a)  567  ;  6  W.  R.  561. 

IneorporatioiL  of  Landi  daosM  Aet] — ^Where 
an  act  of  parliament  with  compulsory  powers 
incorporates  the  whole  of  the  Lands  Glauses  Act, 
a  rignt  to  compensation  is  without  any  other 
enactment  conferred  upon  the  persons  interested 
in  lands  injuriously  anected  by  the  exercise  of 
such  powers.  Reff.  ▼.  St.  Luke'i,  Chelsea,  41 
L.  J.,  Q.  B.  81 ;  L.  R.  7  Q.  B.  148  ;  26  L.  T.  914  ; 
20  W.  R.  209— Ex.  Ch. 

The  effect  of  the  incorporation  of  a  general 
act  by  the  special  act  of  a  company  with  com- 
pulsory powers  is,  that  the  general  act  must  be 
looked  at  with  reference  to  the  powers  conferred 
upon  the  company  of  dealing  with  the  land  when 
required  ;  but  it  is  to  the  special  act  that  regard 
must  be  had  for  the  purpose  of  ascertaining  the 
contract  between  the  landowner  and  the  com- 
pany, and  the  power  which  the  company  has  of 
acquiring  the  land.  Simpson  v.  Suuth  Stafford- 
shire Watertoorks,  In  re,  4  De  G.  J.  &  S.  679  ; 
34  L.  J.,  Ch.  380  ;  11  Jur.  (N.8.)  463  ;  12  L.  T. 
360 ;  13  W.  R.  729.  See  also  WeHminster  Estate 
(^Parish  of  St.  Sepulchre^,  In  re,  4  Be  Qc., 
J.  &.  S.  232  ;  33  L.  J.,  Ch.  372  ;  10  Jur.  (17.8.)  298  ; 
9  L.  T.  819  ;  12  W.  R.  499  ;  3  N.  R.  594. 

The  Landis  Clauses  Act  is  not  to  be  considered 
as  incorporated  in  a  subsequent  private  act  of 
parliament,  the  object  of  which  is  merely  to  give 
a  certain  benefit  to  a  company  in  respect  of  a 
lease  which  has  been  oonoitionally  granted  to 
them,  and  which  it  confirms ;  the  former  act 
being  applicable  only  where  land  is  sought  to  be 
acquired  for  undertakings  of  a  public  nature. 
Wale  V.  WestminOer  Palaee  Hottl  Co.,  8  C.  B. 
(NA)  276  ;  7  Jur.  (N.s.)  26  ;  9  W.  R.  14. 

A  railway  act  passed  in  1844,  under  which 
lands  were  taken  afterwards.  In  1 846,  the  Lands 
Clauses  Act  passed ;  and  in  1847  a  second  rail- 
way act  was  passed  extending  the  first : — ^Held, 
that  the  Lands  Clauses  Act  applied  to  the  whole 
undertaking,  and  became  consolidated  both  with 
the  acts  of  1844  and  1847,  and  that  the  owner  of 
lands  taken  under  the  first  act  of  1844  became 
entitled  to  the  benefit  of  its  proYisions.  Lan- 
cashireand  Yorkshire  Ry.  t.  Evans,  16  BeaT.322. 
S.  P.,  Etans  t.  Lancashire  and  Yorkshire  Ry.,  1 
El  &  Bl.  764 ;  22  L.  J.,  Q.  B.  264  ;  17  Jur.  878. 

Xxolosion  of.] — ^The  City  of  London  Sewers 
Act,  1848  (11  &  12  Vict.  c.  clxiii.),  incorporates  the 
provisions  of  the  Lands  Clauses  Act,  1846,  except 
so  far  as  they  are  inconsistent  therewith,  or  are 
therein  declared  not  to  extend  thereto  ;  and  by 
8.  3,  the  provisions  of  the  Lands  Clauses  Act 
relating  to  the  "  purchase  and  taking  of  lands 
otherwise  than  by  agreement,"  are  declared  not 
to  extend  to  the  City  of  London  Sewers  Act : — 
Held,  that  s.  68  of  the  Lands  Clauses  Act,  which 
is  included  under  the  heading  **  Purchase  and 
taking  of  lands  otherwise  than  by  agreement," 
preceding  s.  16,  was  excepted  by  the  form  of 
words  used  in  s.  3  of  the  City  of  London  Sewers 
Act ;  and  that  a  person  whose  premises  had  been 
injuriously  affected  by  works  done  under  the 
latter  act  was  not  entitled  to  compensation. 
Ferrar  v.  Sewers  Ctnnmissioners,  38  L.  J.,  Ex. 
102  ;  L.  R.  4  Ex.  227  ;  21  L.  T.  296 ;  17  W.  R. 
709— Ex.  Ch. 


By  two  acts  of  Geo.  3,  the  defendants  were 
empowered  to  alter  the  levels  of  streets  without 
compensating  those  injured  by  such  alteration. 
The  18  &  19  Vict.  c.  120,  enables  a  vestry  to 
purchase  any  right  or  easement  over  any  land 
necessary  for  their  works;  it  also  incorporates 
the  Lands  Clauses  Act,  1845,  but  excludes  the 
operation  of  ss.  16  to  68,  being  those  sections 
which  relate  to  the  taking  of  lands  otherwise 
than  by  agreement ;  and  by  s.  247  it  repeals  all  acts 
which  are  inconsistent  with  it.  The  defendants 
obstructed  the  plaintiffs  light  in  raising  a  street, 
and  refused  to  enter  into  any  agreement  or  pay 
compensation : — Held,  that  in  the  absence  of  any 
agreement,  the  defendant  was  not  entitled  to 
compensation,  as  s.  68  was  not  incorporated. 
Baker  v.  St.  MaryUhone  Vestry,  24  W.  R.  848  ; 
36  L.  T.  129. 

The  London  (City)  Improvement  Act,  1847, 
provided,  by  s.  1,  that  the  Lands  Clauses  Act, 
1846,  "so  far  as  the  provisions  thereof  were  not 
expressly  varied  or  accepted,"  should  be  incor- 
porated ;  and  by  s.  19,  that  "  so  much  of  the 
Lands  Clauses  Act,  1845,  as  relates  to  the  pur- 
chase of  lands  otherwise  than  by  agreement" 
should  not  be  incorporated.  The  Holbwm  Valley 
Improvement  Act,  1864,  by  s.  5,  incorporated  the 
act  of  1847,  except  s.  19,  and  also  the  provisions 
of  the  Lands  Clauses  Act,  1846,  ''except  the  part 
of  the  last-mentioned  act  with  respect  to  the  pur- 
chase and  taking  of  lands  otherwise  than  by 
agreement."  An  act  for  further  improvements  of 
the  Holbom  Valley,  passed  in  1867,  by  s.  1, 
incorporated  the  previous  Improvement  Act, 
except  certain  sections,  and  the  Lands  Clauses 
Act,  1845,  "except  the  provisions  of  the  last- 
mentioned  act  with  respect  to  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement." 
Under  the  Holbom  Valley  Improvement  Act, 
1864,  the  corporation  of  London  constructecl 
certain  works,  and  thereby  blocked  up  a  street 
near  the  plaintiffs  premises,  and  diminished  the 
access  to  and  value  of  the  premises,  and  the 
plaintiff  sent  in  a  claim  under  the  Lands  Clauses 
Act,  1845,  s.  68  :— Held,  that  s.  68  of  the  Lands 
Clauses  Act  was  excepted  from  the  local  acts, 
and  that  (even  assuming  s.  68,  if  incorporated, 
would  give  a  right  to  compensation)  this  being 
so,  and  no  other  sections  giving  such  a  right,  the 

Elaintiff  was  not  entitled  to  compensation  either 
y  statutory  process  or  right  of  action  at  common 
law.  Dungey  v.  London  Corporation,  38  L.  J., 
C.  P.  298  ;  20  L.  T.  921 ;  17  W.  R.  1106. 

By  a  special  act  the  Luids  Clauses  Act, "  except 
so  much  as  related  exclusively  to  the  purchase 
and  taking  of  land  by  compulsion,"  was  incor- 
porated with  it : — ^Held,  that  s.  68  of  the  Lands 
Clauses  Act  was  not  excepted,  although  that 
section  was  within  the  division  of  the  Lands 
Clauses  Act  relating  to  "  the  purchase  and  taking 
of  lands  otherwise  than  by  agreement."  Broad- 
bent  V.  Imperial  6as  Light  Co.,  7  De  G.  M. 
&  G.  436  ;  26  L.  J.,  Ch.  276  ;  3  Jur.  (N.8.)  221 ; 
6  W.  R.  272. 


.] — The  Lands  Clauses  Act,  1845, 
contained  special  provisions  with  regard  to 
claims  for  compensation  for  lands  affected  by 
the  works  of  a  railway,  and  directed  that  (except 
in  certain  specified  cases)  compensation  should  be 
awarded  with  costs.  A  special  act  (38  &  39  Vict. 
c.  ccviii.)  declared  that  the  provisions  of  the 
general  act  were,  "  except  where  expressly  varied 
by  the  special  act,"  incorporated  with  it.  The 
general  act  provided  the  forms  of  proceedings 


1299    LANDS  CLAUSES  ACT— Construction  of  Compulsory  Powers.    1800 


in  arbitrations — snch  as  the  appointment  of 
arbitrators  by  the  contending  parties,  and 
the  appointment  of  an  umpire  by  the  arbi- 
trators— and  declared  that  compensation  might 
be  recovered  with  costs.  The  special  act  directed 
that  arbitrations  conducted  under  its  provisions 
should  be  conducted  by  an  arbitrator  appointed 
by  the  Board  of  Trade,  but  contained  no  specific 
directions  as  to  the  award  of  costs.  An  arbitra- 
tion of  this  sort  took  place  under  the  special  act. 
The  arbitrator  awarded  compensation,  but  said 
nothing  as  to  costs : — ^Held,  that  the  claimant 
was  entitled  to  costs,  for  that  the  substitution 
of  one  form  of  proceeding  in  the  arbitration 
different  from  that  in  the  general  statute, 
expressly  varied  the  provisions  of  the  general 
statute  as  to  that  matter,  but  did  not  repeal  the 
provisions  as  to  costs  in  the  general  statute,  nor 
affect  the  general  rule  that  the  party  succeeding 
in  such  an  arbitration  should  recover  costs. 
Metropolitan  DiHrict  By.  v.  Sltarpe^  60  L.  J., 
Q.  B.  14 ;  5  App.  Cas.  425  ;  43  L.  T.  130  ;  28 
W.  B.  617  ;  44  J.  P.  716— H.  L.  (E.) 


II.  PXJBCHASE    OF    LANDS. 

A.    BY  AGREEMENT. 

1.  Gemrally,  1299. 

2.  CiipacUy  to  Sell  and  Convey^  1302. 

3.  Ifi  CoHgideratlon  of  a  Rent-ch-arge^  1305. 

4.  Agree inents    between  Land-ownert   and   Pro- 

moters, 1307. 
C.  Specific  Ferfornmnce,  1311. 

1.  Genesallt. 

To  procure  Supply  of  Water.]— A  clause  in 
nn  agreement  by  a  railway  company  to  purchase 
land,  binding  the  company  to  procure  a  supply  of 
water  as  good  as  the  supply  of  water  cut  off  by 
the  construction  of  the  line  from  the  severed 
lands  of  the  vendor,  only  binds  the  company  to 
do  once  for  all  that  w^hich  may  reasonably  be 
expected  to  insure  a  sufficient  supply  of  water, 
and  does  not  bind  them  to  do  whatever  may  be 
necessary  from  time  to  time  to  secure  that  result. 
Gray  and  Metropolitan  By.,  In  re,  44  L.  T.  567. 

* '  Heeesiary  and  oonTenient  for  Traffle  "—Land 
mod  for  Garden — Coal-ahod  let  to  Tenant.] — 
Land  was  conveyed  to  a  railway  company  for 
the  construction  of  "  a  station-house  and  other 
works  and  conveniences  necessary  and  convenient 
for  passenger  and  goods  traffic,"  with  a  covenant 
by  the  company  that  if  any  part  should  not 
within  five  years  be  used  for  the  purposes  of  tiie 
station-house,  works  and  conveniences,  and  so 
used  at  the  expiration  of  that  time,  the  company 
would  reconvey  or  purchase  as  therein  mentioned. 
About  fifty-two  perches  were  used  as  garden 
ground  in  part  by  the  station-master  and  in 
part  by  some  of  the  porters,  and  about  four 
perches  were  occupied  by  a  coal-shed,  let  by  the 
company  to  a  coal  dealer  to  store  his  coal  brought 
by  the  railway,  ready  for  distribution : — Held, 
that  the  company  were  not  bound  to  reconvey  or 
purchfwe.    Marris  v.  i.  Jf;  S,  W.  jBy.,  60  L.  T.  392. 

Time  for  Purchase  of  Land.] — ^A  landowner 
agreed  with  a  railway  company  to  sell  them  ten 
acres  of  land  and  one  acre  for  a  station,  at  a 
certain  price,  and  that  if  the  company  should 
require  more  laud  for  the  station,  or  for  any  pur- 


pose, they  should  pay  for  the  same  at  the  rate  of 
1002.  per  acre,  and  the  agreement  was  to  be 
supplemental  to  the  Lands  Clauses  Act.  The 
ten  acres  were  paid  for  and  conveyed.  Before 
the  compulsory  powers  of  the  company  had 
expired  they  gave  (apparently  by  mistake) 
notice  to  treat  for  three  acres  more,  and  before 
the  time  for  completion  expired  they  took  pos- 
session of  these  three  acres,  alleging  that  they 
required  the  land.  They  also  took  possession  of 
some  small  pieces  of  land  which  were  covered 
by  earth  slipped  from  the  railway : — ^Held,  that, 
under  the  agreement  the  company  had  power, 
until  the  expiration  of  the  time  limited  for  the 
completion  of  the  railway,  to  take  such  land  as 
they  required  for  the  purpose  of  a  station,  or  for 
slips  of  earth  at  1002.  an  acre.  Kemp  v.  S,  E.  By^ 
41  L.  J.,Ch.404;  L.  B.  7  Ch.  364  ;  26L.T.110; 
20  W.  B.  306. 

An  agreement  between  a  railway  company 
and  landowner  provided  that  in  case  the  com- 
pany should  require  additional  land  for  the 
purposes  of  their  railway  and  works,  they 
should  pay  for  it  at  the  rate  of  2002.  per  acre, 
without  further  payment  in  respect  of  sever- 
ance or  other  damages : — Held,  that  the  com- 
pany were  thereby  authorised  to  take  land  for 
the  purpose  of  diverting  a  footway,  within  the 
time  for  completing  their  works,  which  had  not 
expired,  although  the  time  for  compulsory  taking 
of  land  had  expired.  Bangeley  v.  Midland  By., 
37  L.  J.,  Ch.  313  ;  L.  B.  3  Ch.  306 ;  18  L.  T.  69 ; 
16  W.  B.  547. 

Vublic  companies  having  power  to  purchase 
land  cannot  contract  for  its  purchase,  and  insist 
upon  a  custom  to  defer  its  completion  to  the 
extreme  period  of  time  allowed  them  for  the 
taking  of  land  and  the  completion  of  their 
works.  No  such  custom  exists,  but  they  ate 
bound  to  complete  their  contract  within  a 
reasonable  time.  Baker  v.  Metropolitan  Ry^ 
31  Beav.  504  ;  32  L.  J.,  Ch.  7  ;  9  Jur.  (N.B.)  61 ; 
7  L.  T.  494  ;  11  W.  B.  18. 

Prioo  and  Damages.] — ^Action  for  obstructing 
a  private  right  of  way.  Plea,  that  the  defen- 
dants were  authorised  to  make  a  railway  near  to 
the  plaintiff*s  messuage,  for  which  purpose  tliey 
agreed  in  writing  to  purchase  his  land  near  the 
messuage ;  and  as  the  making  of  the  railway 
was  likely  to  injure  him,  it  was  agreed  that  the 
defendants  should  pay  to  the  plidntiff,  for  the 
purchase  of  the  land,  such  a  sum  of  money  aa 
should  compensate  not  only  for  the  price,  but 
also  for  all  injury  which  should  necessarily  arise 
from  making  the  railway  near  to  the  messuage. 
That  in  pursuance  of  this  agreement  by  a  deed, 
the  plaintiff,  in  consideration  of  575Z.  paid  to  her 
by  the  defendants,  conveyed  the  land  to  them 
for  the  purpose  of  making  the  railway.  That  it 
was  agi^ed  that  that  sum  should  be  accepted, 
and  the  plaintiff  accepted  the  same,  for  the  pur- 
chase of  the  land,  and  by  way  of  compensation 
for  all  damage  which  she  might  sustain  by  reason 
of  the  exercise  of  the  powers  of  the  act  upon  the 
land  purchased,  675/.  being  the  sum  so  agreed  to 
be  paid,  to  compensate  the  plaintiff,  not  only  for 
the  price  of  the  land,  but  also  for  all  injury  which 
should  necessarily  arise  from  making  the  railway. 
That  the  grievances  complained  of  were  part  of 
the  injury  necessarily  arising  from  making  the 
railway,  and  were  part  of  the  damage  sustained 
by  t^  plaintiff  by  reason  of  the  exercise  of  the 
powers  of  the  act,  and  intended  to  be  compen- 
sated.   The  deed  recited,  **  whereas  the  plaintiff 
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has  agreed  to  accept,  and  the  defendants  to  pay, 
575/.  for  the  land,  and  by  way  of  compensation 
for  all  damage  which  may  be  sustained  by  the 
plaintiff,  by  reason  of  the  exercise  of  any  of  the 
powers  of  the  act  upon  the  land  so  agreed  to  be 
purchased  ** : — Held,  that  the  plea  was  bad,  for 
that  the  legal  effect  of  the  agreement,  as  stated 
in  the  plea,  was,  that  the  sum  was  paid  to  com- 
pensate the  plaintiff  for  all  such  injury  as  should 
necessarily  arise  from  making  the  railway  near 
to  the  messuage  of  the  plaintiff  ;  whereas,  by  the 
deed,  it  appended  that  it  was  paid  to  compensate 
for  specific  injury  only,  not  complained  of  in  the 
declaration.  Pilgrim  v.  Sovthamjfton  and  Dor- 
Chester  By.,  7  C.  B.  205  ;  18  L.  J.,  C.  P.  139 ;  13 
Jur.  515. 

Xir«et  of  Hotlee  to  Treat]— After  the  passing 
of  the  act,  the  company,  oefore  claiming  the 
benefit  of  the  agreement,  served  the  defendant 
with  a  common  notice  to  treat,  and  did  not 
formally  insist  on  the  agreement  until  the 
defendant  had  appointed  an  arbitrator.  The 
company  subsequently  entered  under  s.  85  of  the 
Lands  Clauses  Act: — ^Held,  that  this  clause 
applied  exidusively  to  compulsory  purchases; 
that  the  proceedings  of  the  company  assumed 
the  non-existence  of  any  agreement;  and  on 
these  grounds  a  bill  by  the  company  and  two 
promoters  for  specific  performance  of  the  agree- 
ment was  dismissed.  Bedford  and  Cambridge 
By,  v.  Stanley,  2  J.  &  H.  746 ;  1  N.  R.  162 ; 
32  L.  J.,  Ch.  60  ;  9  Jur.  (N.8.)  152  ;  7  L.  T.  477 ; 
11  W.  R.  139.  See  Kemp  v.  8.  E.  By.,  25  L.  T. 
622. 

Aba&donmoit— Compnliory  Powers.] — If  a 
company  exercises  its  compulsory  powers,  and 
takes  proceedings  under  the  Lands  Clauses  Act, 
relating  to  the  purchase  of  lands  otherwise  than 
by  agreement,  it  cannot  afterwards  enforce  a 
prior  agreement.    Ih. 

Agreement  purporting  to  diminiih  Powers 
over  Land  taken.] — Harbour  trustees,  consti- 
tuted for  the  management  and  improvement 
of  a  public  harbour  by  a  special  act,  which 
incorporated  the  Land  Clauses  (Scotland)  Act, 
1845,  were  empowered  to  take  lands  scheduled 
(which  included  that  part  of  O.'s  land  having  an 
unrestricted  frontage  to  the  harbour)  for  the 
undertaking.  While  the  question  of  compensa- 
tion to  O.  for  his  land  was  before  the  arbiter  the 
trustees  lodged  a  minute  agreeing  that  the  con- 
veyance should  restrict  their  use  of  the  ground 
taken  so  as  not  to  interfere  with  the  access  from 
the  remaining  property  of  O.  to  the  harbour. 
To  this  minute  O.  did  not  assent.  The  arbiter 
found  4,9002.  payable  by  the  trustees  as  com- 
]>ensation  for  an  unrestricted  use,  or  2,786Z.  if 
it  were  competent  for  the  trustees  to  bind 
themselves  and  their  successors  by  the  above- 
mentioned  minute.  O.  raised  an  action  for 
declarator  of  an  absolute  purchase  and  unre- 
stricted right  in  the  subject,  and  for  payment  of 
the  larger  sum : — ^Held,  that  the  trustees  had 
power  under  their  special  act,  now  or  at  any 
future  time,  to  make  erections  on  the  piece  of 
ground  taken,  which  would  effectually  destroy 
the  frontage  of  O.'s  remaining  property  to  the 
harbour ;  secondly,  it  was  not  competent  to  the 
trustees  to  dispense  with  future  exercise  of  their 
powers  by  themselves  and  their  successors. 
Ayr  JSarimtr  Trtuteet  v.  Onoald,  8  App.  Cas. 
623— H.  L,  (Sc.) 


Iffeet  of;  on  Legal  Bights.] — ^A  railway 
company  having  purchased  of  the  proprietors 
of  a  canal  all  their  estate  and  interest  in  it, 
subject  to  certain  leases,  as  to  portions  thereof, 
being  houses  and  wharves,  determinable  upon 
six  months'  notice ;  and,  previously  to  obtaining 
their  act,  having  agreed  with  the  lessees  of  the 
said  houses  and  wharves  to  give  them  satisfaction, 
recompense  and  compensation  for  the  value  of 
their  leasehold  interests,  or  for  damage  sustained 
by  them  in  respect  of  fixtures  and  improvements 
or  otherwise,  by  the  execution  of  the  act ;  and 
the  railway  company  being  then  the  rever- 
sioners, gave  the  lessees  notice  to  determine 
their  tenancies : — Held,  that  the  court  would 
not  permit  them  so  to  exercise  their  legal  rights 
on  the  face  of  the  above  agreement.  Jho  v. 
Croydan  By.,  1  Bailw.  Cas.  257  ;  8  L.  J.,  Ch.  200  ; 
3  Jur.  258. 

Leaseholds.] — Where  a  railway  company 

arranges  by  agreement  with  a  lessee  to  take 
land  held  under  a  lease  containing  a  proviso 
against  assignment  without  the  licence  of  the 
lessor,  the  necessity  for  such  licence  is  taken 
away  by  the  operation  of  the  act.  Slipper  v. 
Tottenham  and  Hampstead  Junction  By.,  36 
L.  J.,  Ch.  841 ;  L.  B.  4  Eq.  112  ;  16  L.  T.  446  ; 
15  W.  R.  861. 

Where  a  portion  of  the  land  comprised  in  a 
lease  is  taken  by  a  railway  company,  the  lessee 
is  not  bound,  under  s.  119,  to  procure  the  lessor's 
consent  to  the  agreement  with  the  company  for 
the  apportionment  of  the  rent.    Ih, 


2.  Capacity  to  Sell  akd  Convst. 

Aet  strietlj  Constmed.] — ^The  provisions  of 
the  Lands  Clauses  Act,  s.  9,  which  relate  to 
the  purchase  of  lands  from  persons  under  dis- 
ability, must  be  strictly  complied  with.  Wycombe 
By.  V.  Donnington  Hoepital.  L.  R.  1  Ch.  268  ; 
12  Jur.  (N.S.)  347  ;  14  L.  T.  179  ;  14  W.  R.  359. 

Unless  the  court  is  convinced  that  future 
interests  have  been  substantialhr  protected. 
Adderley  (Beetor^  Iko  parte,  10  L.  T.  131 ;  12 
W.  R.  243. 

Husband  and  Wife.] — ^Where  a  testator  devised 
land  to  his  widow,  Mary,  for  life,  remainder  to 
his  son,  and  Elizabeth  his  wife  in  fee,  who, 
during  the  life  of  the  tenant  for  life,  conveyed 
the  land  by  a  deed  not  acknowledged  to  a  rail- 
way company : — Held,  that  the  wife's  interest 
was  within  s.  7  of  the  Lands  Clauses  Act,  and 

SiflBed  to  the  company.     Cooper  v.  OoHling,  4 
iff.  449 ;  9  L.  T.  77  ;  11  W.  R.  931. 

Bqnitable  Tenant  for  Lils.]— An  equitable 
tenant  for  life  cannot,  under  s.  7  of  the  Lands 
Clauses  Act,  make  a  conveyance  which  will  pass 
the  legal  estate.  Lippineott  v.  Smyth,  29  L.  J., 
Ch.,  520  ;  6  Jur.  (HJB.)  311 ;  2  L.T.  79  ;  8  W.  R. 
336. 

Tenant  in  TaU.] — Inalienable  estates  tail  are 
within  s.  7  of  the  Lands  Clauses  Act,  and 
may,  under  that  statute,  be  conveyed  by  the 
tenant  in  tail  in  possession ;  but  that  statute  does 
not  extend  to  the  crown,  for  the  king  not  being 
specially  named  therein,  the  rights  of  the  crown 
are  unaffected  thereby.  Cvchfield  Bnrial  Board, 
In  re,  19  Beav.  153  ;  24  L.  J..  Ch.  583  ;  3  W.  R. 
142. 
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Death  of  Vendor— Infanta  Trnstee.]— ATendor 
contracted  to  sell  land  to  a  railway  company, 
and  died,  having  demised  the  land  to  an  infant. 
The  company  had  entered  into  possession  under 
its  statutory  powers,  but  had  not  accepted  the 
title.  On  a  petition  under  the  Trustee  Act,  the 
court  made  an  order  declaring  the  in^t  a 
trustee  for,  and  directing  that  on  payment  of  the 
purchase-money  he  or  some  proper  person  should 
convey  to,  the  company.  Zawry's  Will,  In  r*, 
42  L.  J.,  Ch.  609 ;  L.  E.  15  Eq.  78  ;  21  W.  E.  428. 

Truitee  ahsent.]— Where  one  of  two  trustees 
for  sale  was  absent  in  America : — Held,  that  the 
other,  under  the  description  of  an  ^^  incapacitated  " 
person,  was  entitled  by  the  London  Bridge  Acts 
to  make  a  conveyance  for  the  purpose  of  such 
acts.  Tatham,  Ex  parte,  London  Bridge  Aott,  In 
re,  8  Y.  &  CoU.  67 ;  7  L.  J.,  Ex.  Bq.  64 ;  2  Jur.  440. 

Person  of  Unsound  Kind.] — Sect.  7  of  the 
Lands  Clauses  Act,  1845,  does  not  authorise  a 
person  of  unsound  mind  to  sell  land  to  a  company 
or  public  body  who  have  statutory  power  to  take 
it ;  the  section  only  authorises  the  committee  of 
a  lunatic  to  sell.  Tugvjell,  In  re,  53  L.  J.,  Ch. 
1006  ;  27  Ch.  D.  309  ;  51  L.  T.  83  ;  33  W.  E.  132. 

Applies  to  t.  92.]— Persons  under  disability, 
who  can  sell  and  convey  under  ss.  6  and  7  of  the 
Lands  Clauses  Act,  are  able  to  sell  and  convey 
within  the  meaning  of  s.  92.  St,  Thom^i^'s 
Mospital  V.  Charing  Cross  Ry.,  1  J.  &  H.  400 ; 
30  L.  J.,  Ch.  396  ;  7  Jur.  (N.8.)  256  ;  4  L.  T.  13 ; 
9  W.  E.  411. 

Lunatie  Asylun.] — ^A  contract  for  the  sale  of 
land  to  the  committee  of  visitors  of  a  lunatic 
asylum  may  be  approved  of  by  the  court  of 
quarter  sessions  before  being  actually  signed  by 
the  parties,  if  it  can  be  identified  as  the  contract 
which  was  afterwards  entered  into.  Devenish  v. 
Broum,  26  L.  J.,  Ch.  23  ;  2  Jur.  (N.B.)  1043  ;  4 
W.  E.  783. 

Sect.  36  of  the  16  &  17  Vict.  c.  97,  incor- 
porating the  Lands  Clauses  Act,  1845,  with 
respect  to  the  purchase-money  or  compensation 
coming  to  parties  having  limited  interests  enables 
parties  having  limited  interests  to  contract  with 
the  committee  of  visitors  for  the  sale  of  land, 
although  the  committee  of  visitors  has  no  com- 
pulsory powers  of  purchasing.    lb. 

Tmiteef — ^Powers  of  Sale.] — ^A  testator  devised 
and  bequeathed  his  residuary  estate  (which  com- 
prised freehold  lands,  in  respect  of  which  a  notice 
to  treat  was  given  by  a  railway  company  before 
the  death  of  the  testator)  to  the  use  of  trustees 
and  their  heirs  in  trust  for  his  wife  for  life,  and 
after  her  death  to  pay  and  assure  the  same  unto 
his  two  married  daughters,  in  equal  shares,  for 
their  separate  use  as  tenants  in  common,  with  a 
gift  over  in  favour  of  their  respective  issue  in 
events  which  did  not  happen ;  "  and  for  the 
purpose  of  division  **  he  empowered  his  trustees 
to  sell  his  residuary  estate ;  and  he  declared  that 
his  trustees  should  be  entitled  to  be  paid  for  all 
business  done  by  them  in  relation  to  his  estate. 
The  testator's  wife,  his  two  daughters  and  their 
husbands,  all  survived  him  ;  and  after  the  death 
of  the  widow  the  trustees  sold  and  conveyed  the 
lands  to  a  railway  company  for  a  price  which 
had  been  determined  by  the  valuation  of  two 
surveyors,  as  provided  by  s.  9  of  the  Lands 
Clauses  Act,  1845  ;  the  trustees  having  first,  for 
the  purpose  of  making  such  valuation,  appointed 


one  of  themselves  as  the  surveyor  on  their  behalf. 
One  of  the  testator's  daughters  disputed  the 
validity  of  the  sale,  and  brought  an  action  to 
restrain  the  company  from  taking  or  using  the 
lands :— Held,  first,  that  whether  the  power  of 
sale  under  the  will  was  still  in  existence  or  not, 
the  trustees  did  not  exercise  it,  but  professed  to 
convey  the  land  under  the  provisions  of  the 
Lands  Clauses  Act,  and  therefore  the  validity  of 
the  sale  must  be  determined  without  reference  to 
the  power.  Peters  v.  Ijeioes  and  East  Grinstead 
My,,  50  L.  J.,  Ch.  839  ;  18  Ch.  D.  429  ;  45  L.  T. 
234  ;  29  W.  B.  875— C.  A. 

Secondly,  that  the  trustees,  being  trustees  of 
the  land  for  femes  oovertes  who  were  absolutely 
entitled  for  their  separate  use,  were  not  persons 
competent  to  contract  with  a  railway  company 
for  the  sale  of  the  land  under  s.  7  of  the  Lands 
Clauses  Act,  1845,  and  that  the  sale  was  for  that 
reason  invalid.    lb. 

Appointment  of  Surreyor— Certifieate.] — A 
sale  by  trustees  is  invahd  by  reason  of  the 
appointment  by  the  trustees  of  one  of  themselves 
as  surveyor  to  value  the  land  under  s.  9  of  the 
Lands  Clauses  Act,  1845.    lb. 

The  mere  fact  of  trustees  having  the  prioe 
fixed  by  two  surveyors,  and  then  agreeing  to 
sell  for  that  price,  instead  of  first  agreeing  to 
sell  for  a  certain  price  and  then  testing  the 
price  by  the  valuation  of  two  surveyors,  would 
not  in  itself  invalidate  a  sale  under  s.  9  of  the 
Lands  Clauses  Act — Per  Jessel,  M.E.  But  held 
by  Hall,  V.-C. : — That  trustees  cannot  sell  under 
the  act  at  a  price  to  be  determined  by  valua- 
tion, but  must  first  fix  the  price  by  agreement, 
and  then  ascertain  its  sufficiency  by  valuation. 
lb. 

The  fact  that  the  provisions  of  s.  9  of  the 
Land  Clauses  Act  have  not  been  complied  with, 
which  require,  in  the  case  of  a  purchase  from  a 
person  having  a  limited  interest,  that  the  value 
should  be  ascertained  as  therein  provided,  is  no 
bar  to  the  court  decreeing  performance  of  the 
contract,  as  it  will  itself,  if  necessary,  ascertain 
that  the  price  to  be  paid  is  sufficient.  Baker  v. 
Metropolitan  Ry,,  31  Beav.  504  ;  32  L.  J.,  Ch.  7 ; 
9  Jur.  (N.S.)  61  ;  7  L.  T.  494  ;  11  W.  E.  18. 

Where  a  railway  company  agreed  for  the 
purchase  of  lands  from  persons  under  disability, 
and  the  certificate  of  two  surveyors,  as  to  the 
adequacy  of  price,  had  not  been  obtained,  the 
court  refused  to  decree  specific  performance  at 
the  instance  of  the  company.  Wycombe  Ry.  v. 
Donnington  Hospital,  L.  E.  1  Ch.  268  ;  12  Jur. 
(N.S.)  347  ;  14  L.  T.  179  ;  14  W.  E.  359. 

A  municipal  corporation  was,  under  a  local 
waterworks  act,  which  incorporated  the  Lands 
Clauses  Act,  1845,  and  the  Waterworks  Clauses 
Act,  1847,  empowered  to  take,  use,  divert  and 
appropriate  certain  streams  and  sources  of  water, 
and  also  a  stream  which  flowed  to,  and  was 
essential  to  the  working  of,  a  mill,  of  which  the 
plaintiff  was  tenant  for  life.  The  corporation 
accordingly  gave  him  notice  of  their  intention 
to  divert  the  whole  of  the  stream,  and  did  take 
and  divert  a  great  portion  of  it.  Subsequently, 
by  an  agreement,  made  under  the  powers  of  the 
special  act,  he  and  the  corporation  agreed  to 
refer  to  two  surveyors  *'  the  amount  of  compen- 
sation-money to  be  now  paid  by  the  corporation 
for  the  damage  which  the  owner  or  owners  for 
the  time  being  of  the  premises  may  sustain  by 
the  abstraction  of  the  whole  of  the  streams,"  &c., 
which  the  corporation  was  empowered  to  take 
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a.iid  divert.  The  suryeyors  were  unable  to  agree, 
a.nd  a  third  surveyor  was  nominated  under  s.  9, 
"Who  made  his  award,  assessine  a  sum  as  compen- 
sation for  the  permanent  damage  and  injury 
iwhich  the  owner  or  owners  for  the  time  being 
of  the  mill,  &c.,  may  have  sustained,  or  shall  or 
may  sustain  by  the  abstraction  of  the  whole  of 
the  streams,"  &c.  The  plaintifE  sued  the  corpora- 
tion to  recover  the  sam  so  assessed,  and  filed  his 
statement  of  claim  setting  out  the  facts,  and 
claiming  the  amount,  and  a  mandamus  directing 
the  corporation  to  pay  it  into  the  bank,  under  the 
provisions  of  the  Lands  Clauses  Act,  1845 : — 
beld,  that  the  reference  to  valuation  was  not 
ultra  vires ;  that  there  had  been  a  good  valuation 
under  s.  9 ;  and  that  the  plaintiff  was  entitled 
to  compensation  in  respect  of  the  whole  of  the 
streams  which  the  corporation  had  given  him 
notice  of  their  intention  to  take,  and  not  merely 
in  respect  of  so  much  of  the  streams  as  had  been 
alreaay  taken.  Stone  v.  Yeovil  Corporation^  46 
L.  J.,  C.  P.  137  ;  2  C.  P.  D.  99  ;  36  L.  T.  279  ;  25 
W.  R.  240—0.  A. 

Beolaration  by  Suryeyon.] — On  a  sale  by 
agreement  to  a  company  by  an  owner  under 
disability  : — Held,  that  the  requirement  of  the 
Lands  Clauses  Act,  1845,  s.  9,  must  be  strictly 
complied  with,  and  that  the  absence  of  a  declara- 
tion in  writing  annexed  to  the  valuation  and 
subscribed  by  tiie  surveyors  was  fatal  to  a  claim 
by  the  company  for  the  specific  performance  of 
the  contract,  although  the  valuation  was  made 
by  surveyors  without  formal  appointment.  Bridg- 
end  0(u  and  Water  Co.  v .  I>unravfin,  65  L.  J., 
Ch.  91  ;  31  Ch.  D.  219  ;  53  L.  T.  714  ;  34  W.  R. 
119. 

Common  Lands.] — Sects.  101  to  106,  inclusive, 
of  the  Lands  Clauses  Act,  1845,  with  reference 
to  the  ascertaining  of  compensation  for  common 
lands,  are  not  imperative  so  as  to  preclude  the 
enforcement  of  specific  performance  of  an  agree- 
ment entered  into  otherwise  than  as  mentioned 
in  those  sections.  Bee  v.  Stafford  and  Uttoxeter 
Ry,,  23  W.  R.  863. 


8.  In  Oonbideration  of  a  Rent-chaboe. 

Preiumption  of  Agreement] — A  canal  com- 
pany having  power  to  purchase  lands  for  gross 
sums  or  for  annual  rent»chaiges,  to  be  determined 
by  commissioners  in  cases  of  disability,  took 
possession  of  the  lands  of  an  infant,  on  an  agree- 
ment with  his  tenant,  and  after  an  award  by  the 
commissioners  of  the  gross  sum  or  annual  rent- 
charge  which  ought  to  be  paid,  but  which  award 
was  invalid,  no  one  being  puty  to  it  who  had 
power  to  bind  the  infant's  interest,  the  awarded 
gross  sum  was  paid  by  the  company  to  the 
steward  on  an  agreement  for  its  return  if  the 
land  were  not  conveyed  to  the  company  on  the 
infant  attaining  his  majority.  Ko  conveyance 
was  executed,  and  the  purchase-money  was 
returned,  but  the  company  continued  in  the  use 
of  the  land  for  their  canal,  paying  to  the  land- 
owner for  forty  years  after  he  attained  his 
majority  a  rent  of  nearly  the  amount  awarded 
by  the  commissioners.  The  company  also  with 
his  knowledge  purchased  the  interests  of  lease- 
holds in  the  land : — ^Held,  that  an  agreement 
could  not  be  presumed  to  have  been  entered 
into  or  ratified  by  the  landowner  for  a  sale  of  the 
fee  in  consideration  of  a  rent-charge.    Somereet" 


ehire  Coal  Canal  Co.  v.  Haroourt^  2  De  G.  &  J. 
596 ;  27  L.  J.,  Ch.  625  j  4  Jur.  (N.8.)  671 ;  6 
W.  R.  670. 

Leaye  to  Diitrain.]— When  land  had  been 
conveyed  to  a  railway  company  in  consideration 
of  a  rent-charge,  and  the  deed  gave  the  person 
entitled  to  the  rent-charge  a  power  to  distrain 
on  the  land  for  arrears  of  the  rent-charge,  the 
court  gave  the  owner  of  the  rent-charge  leave  to 
distrain  on  the  land,  notwithstanding  the  appoint- 
ment of  a  receiver  of  the  tolls,  profits  and  income 
of  the  undertaking  of  the  company  in  a  suit 
instituted  by  the  owner  of  a  similar  rent-charge 
on  behalf  of  himself  and  all  the  other  owners  of 
similar  rent-charges  who  should  come  in  and 
contribute  to  the  expenses  of  the  suit.  Eyton  v. 
Denbigh,  Ruthin  and  Oortoen  Ry,,  37  L.  J.,  Ch. 
669  ;  L.  R.  6  Eq.  14  ;  16  W.  R.  1005. 

Lands  were  conveyed  to  a  railway  company 
by  various  persons  in  consideration  of  rent- 
charges.  The  company  became  unable  to  pay 
the  rents,  and  a  suit  was  instituted  by  the  owner 
of  one  of  the  rent-charges  on  behalf  of  himself 
and  all  the  other  owners  of  rent-charges  who 
should  come  in  and  contribute  to  the  expenses  of 
the  suit  for  the  payment  of  the  rent-charges; 
and  a  decree  was  made,  and  a  i*eceiver  of  the 
tolls,  profits  and  income  of  the  undertaking 
appointed.  The  company  conveyed  and  assigned 
their  superfluous  lands  and  chattels  to  trustees 
upon  trust  for  the  benefit  of  the  creditors  of  the 
company,  and  a  suit  was  instituted  by  a  creditor 
on  behalf  of  himself  and  all  other  creditors 
entitled  to  the  benefit  of  the  trust  deed  for  the 
administration  of  the  trusts  thereof:  a  decree 
was  made,  and  a  receiver  appointed  in  this  suit 
also.  Upon  the  application  of  the  owner  of  a 
rent-charge  for  leave  in  both  suits  to  distrain  for 
arrears  of  rent  on  land  conveyed  by  him  to  the 
company : — Held,  that  he  was  entitled  to  such 
leave  in  the  first  suit,  but  not  in  the  second. 
Byton  V.  Denbigh,  RvtJiin  and  Corwen  Ry., 
38  L.  J.,  Oh.  74  ;  L.  R.  6  Eq.  488  ;  16  W.  R.  928. 

Leaye  to  Znter.]— When  lands  are  sold  to  a 
railway  company  in  consideration  of  a  rent- 
charge,  the  parties  may  agree  for  its  being 
secured  by  a  power  of  entry ;  and  a  conveyance 
made  upon  such  an  agreement,  whereby  the  land 
was  conveyed  to  uses  that  the  grantor  should 
take  the  rent-charge,  and  if  it  fell  into  arrear 
should  enter  until  satisfaction,  was  held  to- 
entitle  him  to  leave  to  enter  against  a  receiver 
of  the  undertaking  appointed  by  the  court. 
Forster  v.  Manche£er  and  MUford  Ry.,  49  L.  J.,. 
Ch.  454. 

Vendor* t  Lien.] — ^By  an  agreement  dated  in 
1851,  a  company  under  powers  conferred  by  the 
Lands  Clauses  Act,  1845,  contracted,  in  con- 
sideration of  the  payment  of  a  yearly  rent-charge, 
to  purchase  land  for  the  construction  of  docks. 
The  company  had  entered,  and  completed  the 
construction  of  the  docks,  but  had  not  made  any 
payment  in  respect  of  the  rent-charge  : — Held, 
that  the  vendors  were  not  entitled  to  a  lien  for 
the  unpaid  arrears  of  the  rent-chai^.  Jersey 
(^EarV)  V.  Briton  Ferry  Floating  Dock  Co.,  L.  R. 
7  Eq.  409. 

Priorlty^Bebenturet.] — The  holders  of  rent- 
charges  created  by  a  railway  company  under  the 
Lands  Clauses  Act,  ss.  10  and  11,  and  charged  on 
the  undertaking  of  the  company,  have  a  first 
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charge  on  the  lands  of  the  company  comprised 
in  the  deeds  of  charge,  and  are  entitled  to  have 
their  rent-charges  paid  out  of  the  net  earnings  of 
the  undertaking  in  priority  to  debenture  holders. 
Ik/tan  Y.  Denbigh^  Muthin  and  Corwen  Ry.^  L.  R. 
7  Eq.  439  ;  20  L.  T.  388  ;  17  W.  B.  646. 

4.  AQBEEMENTS  BBTWSEK  LANDOWNBBS  A3fD 

Pbomotebs. 

Yalidity— To  pay  PnrehMe-money  and  bny  off 
'Opposition.] — A  railway  company,  proposing  to 
apply  to  parliament  for  an  Extension  Act, 
"which  aiandowner,  over  whose  estate  the  pro- 
posed railway  was  to  pass  threatened  to  oppose, 
made  an  unconditional  agreement  with  him  under 
-the  seal  of  the  company,  by  which,  after  reciting 
that  he  agreed  to  withdraw  his  opposition,  the 
•company  agreed  to  make  the  line  and  to  pay 
:2,000/.  for  his  land  therein  specified,  required  for 
the  railway,  and  by  clause  3,  that  they  should 
pay  him  2,000Z.  within  three  months  from  the 
passing  of  the  act,  as  and  for  a  personal  com- 
pensation to  him  for  the  annoyance.  Inconvenience, 
damage,  disturbance,  loss  and  injury  which  he 
had  sustained,  or  might  or  would  sustain,  in 
respect  of  the  sporting  and  game  upon  his  estate, 
by  or  in  consequence  of  the  construction  of  the 
intended  works  and  of  the  parliamentary  and 
•other  surveys  and  other  works  connected  there- 
with or  incidental  thereto.  The  landowner 
agreed  not  to  oppose  the  passing  of  the  bilL  The 
bill  passed,  and  three  months  afterwards  he 
brought  an  action  to  recover  the  money : — Held, 
that  the  contract  was  not  ultra  vires  of  the  direc- 
tors in  the  sense  of  being  prohibited  by  the  legis- 
lature, and  was  therefore  a  legal  contract  bindine 
upon  the  company.  Taylor  v.  Chiehrgter  and 
MlMurgt  Ry.,  39  L.  J.,  Ex.  217  ;  L.  R.  4  H.  L. 
-028  ;  23  L.  T.  667. 

The  directors  of  an  existing  railway  company 
Applied  to  parliament  for  an  act  to  make  a  branch 
line  and  a  diverging  line,  one  of  which  would 
touch  the  property  of  a  landowner,  and  the  other 
pass  through  his  house  and  garden.  He  opposed 
their  biU.  They  entered  into  an  agreement  with 
him  to  buy  his  land  at  a  certain  price,  and  on 
this  consideration  he  withdrew  his  opposition  to 
the  bill,  which  then  passed,  but  which  did  not 
give  the  power  to  make  the  diverging  line,  but 
•only  empowered  them  to  make  the  branch  line. 
The  landowner  executed  his  part  of  the  agree- 
ment ;  the  directors  did  not  execute  theirs,  but 
^ter  some  time  determined  not  to  make  the 
branch  line,  and  gave  the  landowner  notice  that 
they  should  not  want  his  land.  He  filed  a  bill 
-for  specific  performance : — Held,  that  as  the  con- 
tract was  one  in  furtherance  of  the  general 
•objects  of  the  company  (although  the  company 
was  not  at  the  time  of  making  it  empower^  to 
•execute  the  works  for  which  the  land  was  wanted), 
it  was  not  a  contract  ultra  vires  of  the  directors, 
.and  that  the  person  who  had  contracted  to  sell 
the  land  was  entitled  to  specific  performance. 
Eastern  ConntiM  Ry.  v.  Hawket^  6  H.  L.  Gas. 
:331  ;  7  Railw.  Gas.  188  ;  24  L.  J.,  Ch.  601  ;  3 
W.  R.  609. 

Promoters  of  a  company  proposing  to  make  a 
line  of  railway,  or  persons  stanaing  in  a  similiu: 
-situation,  as  directors  of  an  existing  company, 
applying  to  parliament  for  authority  to  make  a 
new  line,  may  lawfully  enter  into  a  contract  for 
land  that  will  be  necessary  for  the  proposed  line 
•should  the  bill  pass,  and  when  it  has  passed,  such 
f*ontmct  will  be  valid,  and  may  be  enforced.    Ih, 


The  mere  want  of  legal  power  to  make  the 
contract  at  the  moment  of  entering  into  it,  will 
not  affect  its  validity  afterwards.  Secus,  where 
the  act  itself  illegal,  and  parliament  is  to  be  asked 
to  legalise  it.    lb, 

Scmble,  that  where  the  directors  of  a  railway 
company,  wanting  part  of  a  property,  purchase 
more  of  it  than  is  required,  though  that  may 
become  a  question  between  them  and  the  share- 
holders, they  cannot  on  that  account  avoid  the 
contract  with  the  seller.    lb. 

In  a  contract  for  the  sale  of  land  for  the  pur- 
poses of  a  projected  railway,  the  vendor  was 
described  as  having,  so  far  as  regarded  one  part 
of  the  land,  no  more  than  a  mere  life  estate,  and 
the  projectors  of  the  railway  undertook  to  obtain 
from  parliament  powers  to  enable  him  to  makeii 
good  title : — Held,  that  where  they  did  not  fulfil 
this  stipulation,  or  but  for  their  own  default,  the 
title  might  have  been  perfected,  they  could  not 
set  up  his  deficiency  of  title  as  an  answer  to  a  bill 
for  specific  performance.    2  b. 


Bona  fldoi  of  Owner.] — Where  an  act 


creating  a  railway  company,  or  giving  new 
powers  to  an  existing  company,  authorises  the 
purchase  of  lands  for  extraordinary  purposes,  a 
person  who  agrees  to  sell  his  land  to  the  com- 
pany, is  not  bound  to  see  that  it  is  strictly  required 
for  such  puq^oses  ;  if  he  does  not  know  of  any 
intention  to  misapply  the  funds  of  the  company, 
but  acts  bon&  fide  m  the  matter,  he  may  enforce 
payment  of  the  contract.  JBastern  Counties  Ry, 
V.  Ifawke*,  6  H.iL.  Gas.  331 ;  7  Railw.  Gas.  188  ; 
24  L.  J.,  Gh.  601 ;  3  W.  R.  609. 

Conditional  on  makiBg  Railway.] — ^Two  pro- 
jectors of  a  railway  company  entered  into  a 
treaty  with  a  landowner,  whereby  the  latter 
agreed  not  to  oppose  their  bill  in  parliament, 
and  an  agreement  was  executed  by  them  (as  the 
executive  directors  of  the  company),  by  which 
the  company,  upon  its  incorporation,  was  to  pay 
to  him  1,0002.  for  land  of  which  he  was  the  free- 
holder, and  which  was  required  for  the  purpose 
of  making  the  railway,  and  4,000^.  for  residential 
damage.  A  stipulation  was  also  made  that  the 
company  was  to  make  a  tunnel  through  part  of 
his  property,  and  a  station  was  to  be  erected  on 
another  part.  The  company  was  incorponit<Hi, 
but,  not  oeing  able  to  raise  sufficient  funds,  no 
attempt  was  made  to  make  the  railway,  and  the 
money  subscribed  was  returned  to  the  share- 
holders :— Held,  that  the  contract  was  conditional 
upon  the  making  of  the  railway,  and  therefore 
that  the  landowner  was  not  entitled  to  the 
moneys  payable  thereunder.  Preston  v.  Liter- 
pool,  Manchester  and  Newcastle-upon-Tyne 
Junction  Ry,,  6  H.  L.  Gas.  606 ;  25  L.  J.,  Gh. 
421 ;  2  Jur.  (N.B.)  241  ;  4  W.  R.  383. 

By  an  agreement  between  the  plaintiff  and  the 
promoters  of  a  bill  in  parliament  for  making  a 
railway,  after  reciting  that  the  line  of  railway 
was  proposed  to  be  carried  close  to  his  park,  and 
through  some  of  his  land,  which  bill  he  had 
opposed,  he,  in  consideration  of  the  covenants 
therein  contained,  acceded  thereto.  It  was 
witnessed  that,  in  consideration  of  the  covenants 
on  the  promoters*  part,  the  plaintiff  covenanted 
that  he  would  accede  to  the  bill,  provided  it 
passed  in  the  present  or  ensuing  session  of 
parliament ;  and,  in  consideration  of  the  assent 
given  to  the  bill  by  the  plaintiff,  they  cove- 
nanted that,  in  the  event  of  the  bill  passing,  the 
company  should  pay  him,  for  so  much  land 
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intenected  by  the  line  as  might  be  required,  at 
"the  rate  of  120Z.  per  acre  ;  and  that  they  should 
pay  him  3,0001.  in  full  compensation  for  the 
general  dainage  which  the  line  shonld  or  miffht 
do  to  the  mansion,  park  and  estate,  includmg 
therein  the  crossing  of  the  road  near  the 
entrance  to  the  park,  the  obstmction  of  yiews, 
the  expense  of  temporary  residence  daring  the 
progress  of  the  works,  the  depreciation  in  value 
as  a  residence,  the  additional  expense  in  the 
cultivation  of  the  farms  by  the  alteration  of  the 
road,  and  all  other  damage  to  be  done  to  the 
mansion  and  park.  And  the  plaintiff  agreed, 
on  tender  of  1201.  per  acre,  and  3,0002.,  that  he 
would  convey : — ^Held,  per  Parke,  B.,  and  Piatt, 
B.,  that  the  promoters  thereby  bound  themselves 
that  the  company  should  pay  the  3,0001.  on  the 
passing  of  the  act,  although  the  railway  should 
not  be  constructed,  or  any  actual  damage  be 
done ;  but,  per  Pollock,  C.  B.,  that  the  taking  of 
the  land  and  damage  done  were  conditions  pre- 
cedent to  tiie  payment  of  the  3,0002.  Bland  v. 
Crowley y  6  Bailw.  Cas.  756 ;  6  Ex.  522. 

Conditional  on  Obtaining  Aet — ^Amalgama- 
tion.]— Two  railways,  called  A.  and  B.,  were 
projected  by  different  parties  to  run  from  M. 
towards  N.  The  line  of  A.  passed  through  the 
centre  of  the  plaintiff's  estate,  and  the  line  of  B. 
through  a  comer  of  it.  The  projectors  of  A. 
agreed  with  the  plaintiff  for  the  purchase  of 
that  portion  of  his  land  which  they  required, 
and  they  were  to  have  power  to  vacate  the 
agreement  in  case  the  act  for  making  their  rail- 
way should  not  pass.  Two  bills  were  brought 
into  parliament  for  formiug  the  railways,  and 
were  referred  to  a  committee,  at  whose  sugges- 
tion the  two  projects  were  amalgamated ;  and 
an  act  was  passed  incorporating  the  projectors  of 
both  railways  into  one  company,  and  for  making 
A  railway  partly  in  the  line  of  A.  and  partly  in 
the  line  of  B.,  the  latter  being  the  line  selected 
-with  respect  to  the  plaintiff's  estate.  Pending 
the  act,  the  promoters  of  the  two  railways  agreed 
with  each  other  that  where  either  company 
-should  have  entered  into  contracts  with  und- 
•owners,  whose  property  might  be  affected  by 
•either  line,  though  in  a  somewhat  different  mode, 
the  contracts  entered  into  by  the  company  pro- 
posing the  rejected  line  should  be  adopted  by 
the  united  company.  A  copv  of  this  agreement 
was  subsequently  sent  to  the  plaintiff  by  the 
imited  company.  The  projectors  of  line  A. 
^terwards  vacated  their  agreement  with  the 
plaintiff: — Held,  that  the  plaintiff  could  not 
•enforce  that  agreement  against  the  united  com- 
^ny.  QreeiUuUgh  v.  Manchester  and  Birmingham 
By,,  3  MyL  &  C.  784  ;  1  Railw.  Cas.  68  ;  8  L.  J., 
■Ch.  76  ;  3  Jur.  693. 

The  Birkenhead  and  Chester  Bailway  Ck>m- 
pany  agreed  with  the  plaintiff  to  give  him  for 
fourteen  acres  and  a  half  of  land  20,0002.,  to  be 
paid  by  instalments.  The  Birkenhead  and 
■Chester  Company,  and  a  rival  company,  called 
the  Chester  and  Birkenhead  Bailway  Company, 
both  went  to  parliament,  and  in  committee  it 
'was  agreed  that  it  should  be  referred  to  two 
members  of  the  committee,  to  choose  between 
the  two  lines,  and  that  the  selected  company 
should  take  the  engagements  with  the  Und- 
holders  entered  into  by  the  other,  and  this  agree- 
ment was  signed  by  the  agent  of  the  plaintiff. 
The  Chester  and  Birkenhead  Company  were 
selected,  and  obtained  their  act,  ana  for  their 
proposed  line  sixteen  acres  of  plaintiff's  l^nd,  in 


another  part  of  the  estate,  would  be  required. 
The  plaintiff  filed  his  bill  against  the  Chester 
and  Birkenhead  Company,  alleging  the  above 
facts,  and  praying  that  the  contract  of  adoption 
might  be  declared  binding  on  the  defenc^ts, 
and  that  they  might  be  decreed  to  perform  the 
same,  and  be  restrained  from  entering  on  his 
lands  till  the  first  instalment,  then  due,  was 
paid.  To  this  a  demurrer  was  put  in,  which 
was  overruled.  Stanley  v.  Ch/^^ter  and  Birken^ 
head  By.,  3  MyL  &  C.  773 ;  1  RaUw.  Cas.  58. 

Validity.]— It  would  not  be  ultra  vires, 

a  company  wishing  to  alter  one  of  the  brandies 
of  its  railroad,  and  about  to  apply  to  parliament 
for  authority  to  do  so,  to  enter  into  a  contract 
for  the  purchase  of  lands  required  for  the  rail- 
way, if  it  should  obtain  an  act.  ScotlUh  North 
JEastem  By,  v.  Stewart,  3  Maoq.  H.  L.  382; 
5  Jur.  (N.8.)  607  ;  7  W.  R.  458. 

Company  not  in  Sxiit6no»-~Yalidity.]^An 
agreement  by  a  landowner,  with  the  promoters 
of  a  railway  company,  that  in  the  event  of  their 
obtaining  an  act  of  parliament  he  will  sell  them 
such  land  as  they  require  at  a  fixed  rate,  is  bind- 
ing, although  the  company  has  no  existence  at 
the  time  of  the  contract ;  and  it  is  no  objection 
on  the  gi-ound  of  want  of  mutuality  that  the 
company  is  not  bound  to  take  the  land.  Bedford 
and  Cambridge  By.  v.  Stanley,  2  J.  d:  H. 
746  ;  32  L.  J.,  Ch.  60  ;  9  Jur.  (N^.)  152  ;  7  L.  T. 
477;  11  W.  B.  189;  1  N.  R.  162.  Contra 
Williame  v.  St.  George's  Barbour  By.,  5  W.  R. 
725. 

Conditional  on  beginning  to  ozeonte  Braaoh.] 
— ^A  railway  company  obtained  an  act  for  making 
a  branch  within  seven  years.  They  gave  the 
usual  notices.  While  their  biU  was  before  par- 
liament, they  agreed  to  purchase  the  land  of  a 
certain  owner.  It  was  a  term  of  this  contract 
that  it  should  not  be  enforced  against  the  com- 
pany within  the  seven  years,  and  the  purchase- 
money  Was  to  be  paid  when  the  company,  on 
obtaining  their  act,  should  have  "begun  to 
execute  the  branch."  The  company  obtained 
their  act,  but  never  executed  or  began  to  execute 
the  branch.  The  seven  years  expired : — Held, 
that  permissive  words  in  the  act  of  parliament 
were  not  obligatory  ;  that  the  company  was  not 
bound  to  execute  or  begin  to  execute  the  branch ; 
and  that  as  the  company  had  not  executed  or 
begun  to  execute  the  branch,  their  obligation  to 
pay  the  purchase-money  did  not  arise.  BbUh- 
burghf  Perth  and  Dundee  By.  v.  Philip,  2 
Macq.  H.  L.  514 ;  3  Jur.  (N.8.)  249 ;  5  W.  R. 
377. 

Conditional  on  breaking  Ground.] — A  railway 
company,  previously  to  applying  to  parliament 
for  an  act  for  the  formation  of  a  branch  Unc, 
enterednnto  an  agreement  with  a  landowner,  by 
which  he  agreed  to  grant  leases,  and  to  give  the 
company  possession  of  a  portion  of  his  laud, 
required  for  the  formation  of  the  railway,  to 
enable  the  company  to  proceed  with  the  works 
before  obtaining  their  act,  and,  out  of  the  sums 
thereinafter  agreed  to  be  paid,  to  settle  with  his 
tenants  the  agricultural  and  other  damages  to 
which  they  might  be  entitled.  The  company 
bound  itself  to  apply  for  an  act,  and  in  case  it 
was  not  obtained,  to  restore  the  ground  taken 
possession  of,  and  to  pay  such  damages  for  the 
injury  done  as  should  oe  determined  by  a^  arbi- 
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trator.  The  company  also  agreed,  before  break- 
ing ground,  to  pay  him  for  personal  inconyenience 
and  annoyance,  such  a  sum  as  should  be  declared 
by  B. ;  and  a  deed  of  sabmission  to  arbitration 
was  to  be  entered  into  for  determining  what 
should  be  paid  to  him,  as  the  proprietor  of  an 
entailed  estate,  for  land  to  be  taken,  and  for 
injury  done  to  the  grounds  and  place  in  a  resi- 
dential point  of  view,  and  for  injury  sustained  by 
the  tenants.  B.  fixed  the  sum  to  be  paid  before 
breaking  ground  at  14,6002.,  subject  to  deductions 
in  a  certain  event.  The  company  gave  a  deben- 
ture bond  for  the  amount,  and  the  landowner 
gave  a  discharge,  and  also  executed  a  bond  to 
the  company,  by  which  he  bound  himself,  that 
if  the  bill  should  not  pass  he  would  repay  the 
amount.  The  company  obtained  their  act,  but 
never  exercised  its  powers,  nor  made  the  branch 
railway,  and  the  time  limited  for  its  formation 
had  expired  : — Held,  that  the  payment  by  way 
of  price  for  the  land  was  to  be  made  if  the  land 
should  be  broken  for  the  railway,  and  not  other- 
wise,  and  specific  performance  could  not,  there- 
fore, be  compelled.  Seottith  North-Ecutem  By, 
V.  StewaH,  3  Macq.  H.  L.  382  ;  5  Jur.  (N.S.)  607  ; 
7  W.  R.  458. 

Gk^nditional  on  entering  Land.] — A  railway 
company,  promoting  in  parliament  a  bill  for  the 
extension  of  their  line,  which  extended  line 
would  pass  through  the  lands  of  the  plaintifE, 
covenanted  vdth  him  as  follows :  "  In  the  event 
of  the  bill  being  passed  in  the  present  session  of 
parliament,  the  company  shall,  before  they  shall 
enter  upon  any  part  of  the  lands  of  Sir  T.  R.  G., 
pay  to  him,  his  heirs  or  assigns,  4,900/.  purchase- 
money,  for  any  portion  of  his  lands,  not  exceeding 
forty-three  acres,  which  the  company  may,  under 
the  powers  of  their  act,  require  and  take  for  the 
purposes  of  this  undertaking.    In  addition  to 

Eurchase-money  the  company  shall  pay  to  him, 
is  heirs  or  assigns,  before  they  shall  enter  upon 
any  part  of  the  land,  7,1002.,  as  landlord's  com- 
pensation for  the  damage  arising  to  his  estate  by 
the  severance  thereof,  in  respect  of  the  lands,  not 
exceeding  forty-three  acres,  to  be  taken  by 
them** : — Held,  that  the  company  was  not  bound 
to  pay  either  of  these  sums  unless  they  entered 
upon  some  part  of  the  lands.  Gage  v.  New- 
vtarkee  By.,  7  Railw.  Cas.  168 ;  18  Q.  B.  457 ; 
21  L.  J.,  Q.  B.  398  ;  16  Jur.  1136. 

5.  Specific  Pebfobmaitce. 

Parties.] — A  railway  company,  having  con- 
tracted with  a  party,  who,  under  a  contract  made 
some  years  previously,  was  a  purchaser  of  land 
which  the  company  required  for  the  railway, 
but  who  had  not  paid  his  purchase-money,  and 
appeared  for  some  time  to  have  abandoned  the 
possession  of  the  land,  filed  their  bill  for  specific 
performance  against  both  the  vendor  and  pur- 
chaser : — Held,  that  as  the  purchaser  was  not, 
after  the  lapse  of  time  and  under  the  circum- 
stances, entitled  in  equity  to  a  decree  for  specific 
performance  of  the  contract  against  the  vendor, 
the  bill  must  be  dismissed  as  against  him,  with 
costs  ;  and  as  against  the  purchaser,  without 
costs.    S,  E,  By.  v.  Knott,  10  Hare,  122. 

Claim  for  specific  performance  of  agreement 
for  a  railway  company  to  purchase  luid  from 
trustees  : — Held,  that  persons  beneficially  inter- 
ested in  the  land  were  not  necessary  parties  to 
the  suit.  Potts  v.  Tfuimei  Saven  Dock  and  By,, 
15  Jur.  1004. 


Intentloii  of  Legiilaturo.] — ^If  the  legislature 
prescribes  formalities  to  be  observed  by  parties 
contracting  inter  se,  and  one  of  them  endeavours 
to  avail  himself  of  the  want  of  such  forms  to 
postpone  or  avoid  the  completion  of  a  contract 
entered  into,  the  court  will  itself  ascertain 
whether  the  intentions  of  the  legislature  have, 
in  substance,  been  complied  with ;  and  if  they 
have,  it  will  carry  the  contract  into  effect.  Baker 
V.  Metropolitan  By,,  31  Beav.  504  ;  32  L.  J.,  Ch. 
7 ;  9  Jur.  (N.B.)  61 ;  7  L.  T.  494  ;  11  W.  R.  18. 

Powors  Szpirod— Ho  Postesiion.^— The  court 
of  chancery  will  not,  even  in  a  smt  for  specific 
performance,  compel  a  company  who  has  not 
been  in  possession  of  the  lands,  and  whose  com- 
pulsory powers  have  expired,  to  pay  the  purchase- 
money,  though  the  final  award  was  made  before 
their  powers  expired.  The  court,  in  such  a  case, 
will  leave  the  seller  to  his  remedy  at  law. 
Sdmett,  Ex  partem  Cork  and  Tov^hal  By.^ 
inrtf,  16Ir.  Ch.  R.  268. 

Constraetion  of  Agreement.] — ^A  railway  com- 
pany contracted  with  the  owner  of  lands  to 
pay  interest  for  the  purchase-money,  and  com- 
pensation to  be  awarded,  for  so  much  of  the 
lands  as  should  be  taken  for  the  railway,  and  it 
was  agreed  that  the  money  should  be  deposited 
in  a  certain  bank  until  the  completion  at  the 
purchase,  and  that  the  interest  should  be  paid  to 
the  owner  up  to  and  inclusive  of  the  day  on 
which  the  purchase  should  be  completed : — ^Held. 
that  the  reasonable  construction  of  this  agree- 
ment was,  that  it  referred  to  the  completion  of 
tlie  purchase  by  the  purchaser,  that,  on  the  part 
of  the  purchaser,  the  purchase  was  completed  by 
the  payment  of  the  purchase-money  into  court ; 
and  that  it  did  not  necessarily  refer  to  the 
complete  conveyance  of  the  estate,  and  the 
final  settlement  of  the  purchase.  Lewis  v. 
South  Wales  By.,  10  Hare,  113 ;  22  L.  J.  Ch. 
209  ;  16  Jur.  1149;  1  W.  R.  45. 

The  promoters  of  a  railway  company,  in 
consideration  of  a  landowner's  opposition  to 
the  bill  being  withdrawn,  agreed  to  pay  him 
4,500Z.  as  the  purchase-money  of  land,  not 
exceeding  eight  acres,  to  be  taken  by  the 
company  for  the  formation  of  this  raUway, 
and  for  consequential  damage.  The  act  was 
obtained,  and  the  agreement  adopted  by  the 
company  in  consideration  of  the  landowner 
releasing  the  promoters  from  their  covenant. 
The  agreement  was  so  framed,  as  to  render  it 
doubtful  whether  it  was  not  to  be  contingent 
on  the  formation  of  the  railway.  The  railway 
was  abandoned,  and,  after  the  expiration  of 
the  time  limited  for  the  acquisition  of  land 
for  the  purposes  of  the  undertaking  by  the 
company,  the  landowner  filed  a  claim  for 
specific  performance  of  the  agreement : — Held, 
to  be  a  case  in  which  a  decree  would  produce 
more  injustice  than  justice,  and  a  specific 
performance  was  therefore  refused.  Webb  v. 
London  and  Portsviouth  By.,  3  De  G.  M.  &  G. 
621 ;  21  L.  J.,  Ch.  337  ;  16  Jur.  323. 

A  railway  company  contracted  with  A.  to 
purchase  not  less  than  eight  acres  of  his  land, 
for  which  they  were  to  pay  at  the  rate  of  1,0002. 
an  acre  over  and  above  the  compensation  txy 
be  awarded  to  him  for  severing  and  otherwise 
injuring  his  estate.  The  company  took  more 
than  the  eight'  acres,  for  which  they  paid  him 
the  price  agreed  for,  and  also  2,6602.,  being  the 
amount  awarded  for  injuring  and  severing  hi» 
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property.  Some  years  after  the  railway  was 
maae  A.  alleged  tluit  by  the  true  coDstruction  of 
the  agreement  he  was  entitled  to  receiye  pay- 
ment at  the  above  rate  of  1,0001.  an  acre,  for 
portions  of  his  roads,  amoonting  to  about  three 
roods,  over  which  the  railway  company  had 
thrown  bridges  : — Held,  that,  assnming  the 
constmction  of  the  agreement  to  be  as  A.  con- 
tended, it  was  such  a  contract  as  the  conrt 
would  not  decree  specific  performance  of,  but 
would  leave  A.  to  his  legal  remedy.  Ingram  v. 
MidOand  By.,  3  L.  T.  653. 

A  company  contracted  to  pnrohaoe  the  interest 
of  a  leaseholder  in  a  piece  of  land  for  a  given 
sum,  and  for  the  conveyance  in  fee  of  a  piece  of 
the  land  which  they  were  to  take  under  the 
compulsory  powers  of  their  act  of  parliament. 
The  agreement  contained  a  clause  that  the  com- 
pany was  to  be  consulted  on  any  buildings  to  be 
erected  in  the  line  of  street,  and  that  dinerences 
should  be  settled  by  two  parties  named,  or  their 
umpire.  The  company  held  the  contract  sus- 
pended, and  after  its  compulsory  powers  expired, 
it  refused  to  complete  the  contract.  .  Upon  a  bill 
for  specific  performance  : — Held,  tiiat  tiie  agree- 
ment respecting  the  buildings  was  vague,  and 
that  the  court  could  not  decree  a  specific  perfor- 
mance of  the  contract.  lUlet  v.  Charvug  Crass 
Bridge  Co.,  28  L.  J.,  Gh.  863  ;  5  Jur.  (N.S.)  994 ; 
7  W.  R.  391. 

Held,  also,  that  as  the  agreement  was  uncer- 
tain no  compensation  could  be  awarded;  but  as 
there  was  a  concluded  agreement,  the  court 
dismissed  the  bill,  without  costs.    Ilf. 

An  agreement  for  the  sale  of  leaseholds  con- 
tained a  stipulation  that  there  should  be  an 
apportionment  of  the  rents  according  to  the 
provisions  of  the  Lands  Glauses  Act,  1845,  if 
necessary.  The  necessity  for  an  apportionment 
being  clear,  upon  the  lessor's  refusal  to  agree  to 
any  apportionment,  and  the  company^s  refusal 
to  serve  the  lessor  with  notice  to  treat  for  the 
purchase  of  his  interest  (without  which  service 
no  compulsory  apportionment  could  be  made), 
the  lessee  filed  a  bill  for  specific  performance  of 
the  agreement,  and  prayed  that  the  company 
might  be  ordered  to  serve  his  lessor  wi^  notice 
to  treat : — ^Held,  that,  although  the  lessee  was  not 
entitled  to  a  decree  that  tibe  company  should 
serve  the  lessor  with  a  notice  to  treat  for  the 
purchase  of  his  interest,  the  court  would  decree 
specific  performance  of  the  agreement,  and  direct 
that  the  lessee  and  the  company  should  do  and 
concur  in  all  acts  requisite  to  give  effect  to  it. 
Williams  v.  East  London  By.,  21  L.  T.  524 ;  18 
W.  R.  159. 

Mandatory  Injunetion.] — ^The  court  will  not 
interfere  by  way  of  mandatory  injunction  to 
compel  the  specific  performance  of  a  contract 
against  a  railway  company,  where  the  works 
have  been  already  erected,  and  the  public  con- 
venience would  be  sacrificed  by  interfering  so  as 
to  compel  the  removal  or  the  alteration  of  the 
works  already  executed,  the  court  being  satisfied 
that  the  works  had  been  executed  *^  so  as  to  inter- 
fere as  little  as  possible  with  the  plaintilFs  con- 
venience,'* an  expression  which  occurred  in  the 
agreement.  Baphael  v.  Thames  Valley  By.,  35 
L.  J.,  Gh.  659  ;  12  Jur.  (K.S.)  656  ;  14  L.T.  652  ; 
14  W.  R.  750. 

Agent  uaauthoriMi— PotMfiioii.] — Objection 
taken  to  a  bill  for  spedfio  performance  by  a 
railway  company,  that  the  agent  of  the  company 
not  having  been  appointed  under  their  corporate  | 
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seal,  there  was  no  mutuality  in  the  contract, 
overruled  on  the  ground  of  possession  taken,  and 
acts  done  by  them,  which  would  have  made  them 
liable.  London  and  Birmingham  By,  v.  Winter, 
Gr.  &  Ph.  67. 

Investigation  of  Title. ]-~The  court  will  not, 
in  a  suit  on  the  part  of  a  limdowner  against  a 
railway  company  for  specific  performance  of  an 
agreement  to  ts^e  lands,  make  a  decree  where 
there  has  been  no  investigation  of  title,  but  will 
refer  it  to  chambers  to  see  whether  a  good  title 
can  be  made.  Ounston  v.  Bdst  Oloueestershire 
%^18  L.  T.  8. 

Where  there  has  been  great  delay  on  the  part 
of  i  the  company,  the  court  will  reserve  costs 
specially.    lb. 

Poiseasion  pending  Aetion.]— The  plaintiff,  a 
lessee  of  premises  required  for  a  street  improve- 
ment, contracted  to  sell  a  lease  of  the  premises 
for  twenty-one  years  to  the  Metropolitan  Board 
of  Works.  The  purchasers  required  an  abatement 
on  the  ground  that  the  lease  was  found  to  be 
determinable  at  the  end  of  seven  or  fourteen 
years  by  the  lessor.  The  plaintiff  claimed 
specific  performance.  Pending  the  action  the 
board  applied  to  be  let  into  possession  on  pay- 
ment into  court  of  the  whole  purchase-money 
claimed: — Held,  that  though  the  board  could, 
by  taking  the  steps  prescribed  by  the  Lands 
Glauses  Act,  have  obtained  immediate  possession 
of  the  prepay,  yet  as  they  had  not  done  so,  they 
were  in  the  same  position  as  any  other  purchaser 
who  was  defendant  to  an  action  for  specific  per- 
formance, and  were  not  entitled  to  havepossession 
given  to  them  pending  the  action.  Jaygrave  v. 
metropolitan  Board  of  Works,  55  L.  J.,  Gh.  602  ; 
82  Gh.  D.  147 ;  54  L.  T.  889 ;  50  J.  P.  788— G.  A. 

Undertaking  relinquiihed.j — ^Where  a  com- 
pany after  getting  their  act  haa  determined  to 
abstain  from  executing  the  line  which  it  sanc- 
tioned : — ^Held,  that  they  could  not  be  compelled 
specifically  to  perform  an  agreement  for  the 
purchase  of  land  which  they  had  contracted  to 
purchase  for  the  purposes  of  the  line,  but  which 
as  they  had  relinquished  the  undertaking,  they 
no  longer  required.  Scottish  North-Eastern  By. 
V.  StewaH,  3  Macq.  H.  L.  382  ;  5  Jur.  (N.B.)  607  ; 
7  W.  R,  458. 

Want  of  Money.] — In  1862  lands  were  taken 
by  a  railway  company  under  agreements  stipu- 
lating for  a  price  to  be  fixed  by  arbitration,  for  a 
deposit,  and  for  interest  in  the  meantime,  to  be 
increased  in  case  of  delay  by  the  company  in 
completing  the  purchase.  The  deposit  was  paid 
and  possession  taken  by  the  company,  which 
constructed  its  railway  on  the  land.  The  company 
also  accepted  the  vendors'  titles,  and  approved 
draft  conveyances,  but  it  refused  to  complete  the 
purchase  on  the  ground  of  want  of  money. 
Suits  having  been  commenced  by  the  vendors 
for  specific  performance  of  the  agreement  in 
1867,  a  motion  made  in  tiie  suits  for  payment  of 
the  balance  into  court  was  refused.  Lewes  v. 
Cambrian  By.,  36  L.  J.,  Gh.  565 ;  L.  R.  2  Gh. 
444  ;  15  W.  R.  604. 

Payment  of  Puxehate-money  into  Oonrt.] — In 
a  suit  by  a  vendor  for  specific  performance  against 
a  railwav  company,  they,  by  their  answer,  having 
admitted  the  contract,  their  acceptance  of  the 
title,  and  that  they  had  taken  possession  of  the 
land,  the  ooort,  on  Wl  interlocutory  motion, 
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ordered  them  to  pay  the  purchaae-monev  into 
court.  Chappie  y,  L,  C.  S^  B.  J2y.,  34  L.  J^  Ch. 
697. 

.  Where  a  company  enters  into  a  special  contract 
to  purchase,  payment  into  oonrt  of  pnrdiase- 
money,  under  s.  69  of  the  Lands  Clauses  Act, 
is  not  proper.  Nevntm,  t.  Metropolitan  JZy.,  8 
Jnr.  (N.B.)  738.  See  alio  1  Dr.  &  Sul  688 ;  6 
Ii.  T.  642 ;  10  W.  B.  102. 

By  an  agreement,  dated  in  Jnne,  1847,  a  railway 
company  contracted  to  purchase  part  of  the 
estates  in  the  cause,  and  it  was  stipulated  that 
the  purchase-money  should  be  paid  into  a  bank, 
in  the  names  of  the  s(dicitors  m  the  cause  and 
the  secretary  of  the  company,  there  to  remain 
till  the  approviJ  of  the  contract  by  the  master, 
when  it  was  to  be  paid  into  court.  The  money 
was  forthwith  paid  into  a  bank,  and  in  1848  the 
master  made  his  report,  approving  of  the  contract. 
No  application  for  the  purpose  having  been  made 
by  the  company,  the  plaintifb,  in  March,  1860, 
moved  for  payment  of  the  purchase-money  into 
court,  with  interest  at  6  per  cent,  from  the  date 
of  the  contract.  Motion  granted.  Ckamher^  v. 
WhJUe,  14  Jur.  1129. 

A  railway  company,  having  entered  into  posses- 
sion of  land  required  for  their  undertaking  under 
an  agreement  to  pay  the  amount  which  should 
be  fixed  by  arbitration  for  the  purchase-monev 
on  the  final  settlement  of  the  purchase,  with 
interest  thereon  in  the  meantime,  will,  during 
the  progress  of  a  suit  for  specific  performance  of 
the  contract,  after  the  award,  which  remains 
unimpeached,  has  been  made,  and  the  title 
accepted,  be  ordered  to  pay  the  purchase-money, 
with  interest  thereon,  into  court,  although  they 
set  up  a  case  that  the  amount  fixed  by  the 
arbitrator  was  fixed  by  him  higher  than  it  would 
otherwise  have  been  in  consequence  of  statements 
made  by  the  other  side,  that  the  taking  of  their 
land  would  cause  them  the  necessity  of  executing 
expensive  works,  which  remain  unexecuted  at 
the  date  of  the  motion  to  bring  in  the  purchase- 
money.  &  E,  By,  V.  X.,  JB.  ^  S.  C.  By,,  14  W.  E. 
666. 

B.  UNDEB  COMPULSOBY  POWBBS. 

1.  Oenerally,  1316. 

2.  Notiee  to  Treat,  1817. 

3.  What  Landi  or  Interetts, 

a.  Quantity  generally,  1828. 

b.  For  what  Purposes,  1330. 
e.  Limits  of  Deviation,  1336. 

d.  Houses,  Buildings  and  Manufactories. 

i.  In  General,  1338. 

ii.  Counter  Notice,  1347. 

e.  Lands  omitted  by  Mistake  (s.  124),  1362. 
/.  By  Companies  with  Confiicting  rowers, 

1364. 
g.  Intersected  Lands,  1366. 
A.  Charity  Lands,  1366. 
t.  Lands  belonging  to  Lunatics,  1367. 

4.  Time  for  Purchase,  1368. 

6.  Suhseription  of  Capital,  1364, 

6.  Vendor^  TUU,  1366. 

7.  Conveyances,  1369. 

1.  Gekesallt. 

Safement— Bight  to  oross  Line  of  another 
Company—Snbiinription  of  OapitaL] — ^By  the 
act  incorporating  the  S.  Bailway  Company,  the 
Lands  Clauses  Act,  1846,  except  where  expressly 
varied  thereby,  was  incorporated  therewith,  and 
it  was  enacted  that  thewords  to  which  meanings 


were  assigned  by  the  Lands  Clauses  Act  should 
in  the  q)ecial  act  have  the  same  meanings  unleas 
there  was  something  in  the  subject  or  context 
repugnant  thereto.  The  8.  Company,  "subject 
to  the  provisions  of  this  act,"  were  empowered 
to  purchase  any  of  the  lands  in  tiieir  deposited 
plims.  By  B.  8,  which  was  inserted  for  the  pro- 
tection of  the  G.  W.  Bailway  Company,  it  was 
provided  (sub-s.  1),  that  the  8.  company  should 
not  enter  upon  or  interfere  with  or  execute 
any  work  over  ot  under  the  line  of  the  G.  W. 
Bailway  until  plans  had  been  approved  by  the 
engineer  of  the  G.  W.  Company  or  an  engineer 
appointed  bv  the  Board  <^  Trade.  Sub-s.  2  pro- 
vioed  that  the  railway  of  the  8.  Company  should 
be  cairied  in  one  plaoe  over  and  in  another 
under  theG.  W.  Bailway  by  a  bridge  and  tunneL 
By  sub-e.  4  the  bridge  and  tunnel  were  to  belong 
to  the  G.  W.  Company.  By  sub-s.  8  the  8.  Com- 
pany were  not  to  int<»f  ere  with  the  land  of  the 
G.  W.  Company  except  for  the  purposes  of  the 
above  crossings,  and  it  was  enac1»d  that  the  8. 
Company  should  not  purchase  or  take  any  land 
of  the  G.  W.  Company,  but  that  the  8.  Company 
mig^t  purchase  and  Uie  G.  W.  Company  should 
grant  an  easement  or  right  of  using  tne  crossings 
in  perpetuity.  By  sub-s.  9  every  dispute  between 
the  two  oompanies  respecting  the  above  matters 
or  any  of  them  was  to  be  referred  to  arbitration. 
The  D.  Company  were  proceeding  to  make  the 
crossings,  and  the  G.  W.  Company  brought  their 
action  to  restrain  them  from  doing  so,  on  the 
ground  that  the  capital  of  the  8.  Company  had 
not  been  subscribed,  and  that  under  the  16th 
section  of  the  Lands  Clauses  Act  they  could  not 
proceed  to  put  in  force  any  of  their  powers  for 
the  compulsory  purchase  of  land  until  it  had  been 
subsdnibed : — Held  (Lord  Watson  diss.),  that  the 
right  given  by  the  special  act  was  a  right  of 
taking  easements,  not  the  exercise  of  running 
powers,  nor  Uie  right  of  compulsory  taking  of 
'<Unds"  within  the  Lands  Clauses  Act,  1846, 
8.  16,  and  that  the  notice  to  treat  was  good. 
O,  W.  By.  V.  Stoindan  and  ChOtenham  By.,  63 
L.  J.,  Ch.  1076  ;  9  App.  Cas.  787  ;  61  L.  T.  798  ; 
82  W.  B.  967  ;  48  J.  P.  821— H.  L.  (K.) 

Votiee  to  Tnat— ITnder  what  SaetiaiL] — 

The  notice  to  treat  was  good,  because  it  was 
given  not  under  the  Lands  Clauses  Act,  s.  18,  but 
under  s.  8,  sub-s.  8,  of  the  special  act.  lb. — Per 
Lord  Fitzgerald. 

The  notice  was  good,  because  even  if  given 
under  s.  36  of  the  Lands  Clauses  Act  and  not 
under  the  above  section  of  the  special  act,  never- 
theless the  respondent  company  were  entitled 
to  proceed  before  their  capital  was  subscribed, 
because  under  the  Lands  Clauses  Act,  1846,  s.  86, 
the  land  is  not  ^  taken**  but  only  entered  upon. 
lb. — ^Per  Lord  BramwelL 

Conditions  Preoedent  —  Meaning  ef  Word 
"take.'*!— By  an  act  of  1877,  with  which  the 
Lands  Clauses  Act  was  incorporated,  the  Metro- 
politan Board  of  Works  were  authorised  to  effect 
certain  street  improvements,  and  by  s.  6  were 
authorised  to  "  enter  upon,  take,  use,  and  hold  ** 
any  of  the  luids  in  the  deposited  plans  and  books 
of  reference,  with  the  exception  of  certain  speci- 
fied lands.  By  s.  33,  after  reciting  that  it  was 
expedient  to  make  provision  for  the  accommo- 
dation of  such  of  the  labouring  dnoneo  as  would 
be  displaced  by  the  improvements,  the  board 
were  mrected  to  acquire  or  appropriate  lands, 
and  seQ  them  or  let  them  on  building  lease  for 
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the  purpose  of  the  erection  of  suitable  houses  for 
the  labouring  classes.  And  it  was  provided  that 
before  the  board  should,  without  tne  consent  of 
one  of  the  secretaries  of  state, "  take  for  the  pur- 
poses  of  this  act"  fifteen  houses  or  more  occupied 
3t  the  passing  of  the  act  wholly  or  partially  by 
persons  of  the  labouring  classes,  tn^  should 
prove  to  the  satisfaction  of  such  secretary  of 
state  that  suitable  accommodation  had  been  pro- 
vided elsewhere  for  the  same  number  of  persons 
as  had  been  accommodated  in  the  houses  to  be 
taken.  The  boMd  served  on  the  plaintiff  notice 
to  treat  for  the  purchase  of  more  than  fifteen 
houses  belonging  to  him,  which  were  occupied 
at  the  passing  of  the  act  by  the  labouring  classes. 
The  plaintiff  sent  In  his  claim,  without  prejudice 
to  any  question  as  to  the  right  of  the  ooard  to 
exercise  their  powers  before  complying  with  the 
proviso  ot  s.  33.  The  board  then  served  notice 
of  their  intention  to  summon  a  juiy.  It  was 
admitted  that  the  conditions  of  the  proviso  had 
not  yet  been  complied  with.  The  plaintiff  brought 
his  action  to  restrain  the  board  from  proceeding 
on  their  notices  till  they  had  complied  with  the 
conditions: — Held,  that  as  the  conditions  pre- 
<^ent  to  taking  the  plaintlff*s  land  were  condi- 
tions which  the  board  were  able  and  compellable 
to  comply  with,  tiie  land  in  question  was  land 
which  the  board  were  **  authorised  to  purchase 
or  take"  within  the  meaning  of  the  Lands 
Glauses  Act,  1845,  s.  18,  and  that  they  were 
entitled  to  serve  a  notice  to  treat  and  summon 
a  jury.  Spencer  v.  Metropolitan  Board  qfWorht^ 
52  L.  J.,  Ch.  249 ;  22  Ch.  D.  142  ;  47  L.  T.  469  ; 
31  W.  R.  347—0.  A. 

Sflbet  of  Deviation.] — The  undertakers  of  the 
Aire  and  Calder  Navigation  were  empowered  by 
act  of  parliament  to  make  a  canal,  and  tram- 
road  leading  therefrom,  and  fifteen  years  were 
given  to  them  to  complete  the  works.  At  the 
expiration  of  nearly  four  years  from  the  passing 
of  the  act,  having  completed  part  of  the  canal, 
and  having  marked  out  the  tramroad,  they  gave 
notice,  pursuant  to  the  act,  to  the  owners  of  a 
•certain  spot  of  land,  of  their  intention  topurchase 
it  for  the  purposes  of  the  tramroad.  llie  land- 
owners resisted  the  purchase  on  the  ground  that 
the  undertakers  had  deviated  from  the  parlia- 
mentary line  in  the  construction  of  their  canal : 
— Held,  that  as  the  deviation  worked  no  injury 
to  the  objectors,  and  as  the  undertakers  did  not 
^mit  any  intention  to  abandon  the  original  line, 
and  there  remained  ten  years  in  which  they 
might  complete  their  works,  this  objection  was 
untenable.    Lee  v.  MUner,  2  T.  &  CoL  611. 

Operation  npon  restrietiVf  OoTanants.]-~A 
landowner  who  has  covenanted  that  neither  he 
3ior  his  assigns  shall  build  upon  his  land,  is  dis- 
oharged  from  his  covenant  after  selling  the 
premises  to  a  railway  company  under  its  com- 
pulsory powers,  as  the  company  becomes  an 
.assignee  of  the  land,  not  by  the  voluntary  act 
of  the  former  owner,  but  by  compulsion  of  law. 
Baily  v.  J>e  Creepigny,  38  L.  J.,  Q.  B.  98 ;  L.  B. 
4  Q.  B.  180 ;  19  L.  T.681 ;  17  W.  K.  494. 

2.  Notice  to  Tbeat. 

When  Veoeiaarj.] — ^Where  parties  agree  to 
Tefer  the  amount  of  compensation  to  arbitration, 
it  is  necessary  to  go  through  the  fqrm  of  giving 
notice  to  treat.  Qfllim  v.  South  Staffordshire 
My,,  7  Ex.  5  ;  21  L.  J.,  Ex.  247 ;  16  Jur.  843. 


S.  P.,  South  Yorkshire,  Doneaster  and  Ooole  Ry^ 
In  re,  7  D.  &  L.  36  ;  18  L.  J.,  Q.  B.  333  ;  14  Jur. 
1093. 

A  railway  company  has  no  power  to  summon  a 
lury  to  assess  the  value  of  lands,  as  to  which  they 
have  given  no  previous  notice  to  treat.  Doo  v. 
London  and  Croydon.  By.,  1  Bailw.  Cas.  257. 

A  railway  company  authorised  to  construct  a 
Une  of  railway  under  a  public  street  is  not  bound 
to  give  notice  to  treat  or  to  pay  compensation  to 
the  owner  of  the  land  adjoining  the  street  in 
respect  of  any  part  of  the  soil  of  such  public 
street.  A  cul-de-sac  dedicated  to  the  public  is 
for  this  purpose  in  the  same  position  as  a  public 
street  Souch  v.  Bast  London  By,,  42  L.  J.,  Ch. 
477 ;  L.  B.  16  Eq.  108  ;  21  W.  B.  590.  See  S.  C, 
22  W.  B.  566. 

Form  of.] — ^A  notice  to  treat  for  part  of  a  rope- 
walk  in  the  line  of  railway,  accompanied  by  a 
diagram,  or  a  plan  of  the  entire  rope-walk, 
indicating  by  coloured  lines  the  manner  in  which 
the  railway  would  intersect  it,  and  the  portion 
required  to  be  treated  for,  but  having  no  scale  ot 
admeasurement  appended  to  the  diagram  or  plan, 
is  sufficient.  Sims  v.  Cbmmercial  By.,  1  Bailw. 
Gas.  431. 

Deposited  plans  and  book  of  reference  showed 
a  small  plot.  No.  38,  nearly  surrounded  by  a 
large  plot,  No.  37.  The  schedule  to  the  notice 
to  treat  mentioned  37  but  not  38,  and  the 
accompanying  plan  omitted  both  the  number 
and  the  boundary  of  38.  The  painted  area  on 
the  notice  plan  in  fact  covered  the  site  of  No.  38, 
and  tiiis  foot  was  known  to  the  plaintiff  long 
before  he  pointed  out  the  objection  : — Held,  that 
the  notice  was  sufficient  under  the  circumstances 
to  entitle  the  company  to  take  38.  Bowling  v. 
Pontypool,  CaerleoH,  and  Newport  By.,  43  L.  J., 
Ch.  761  ;  L.  B.  18  £q.  714. 

The  W.  railway  company,  which  was  empowered 
to  make  a  railway,  with  all  proper  stations, 
works  and  conveniences  connected  therewith,  to 
terminate  by  a  junction  with  the  L.  railway,  at 
a  point  marked  on  the  parliamentary  plan,  gave 
the  plaintiff  notice  that  the  line  of  the  railway 
would  pass  through  a  piece  of  his  land  which 
lay  beyond  the  point  of  junction,  but  within  the 
line  of  deviation  marked  on  the  plan,  and  that 
audi  land  was  required  for  the  purposes  of  the 
railway,  and  took  the  necessary  steps  under  the 
Lands  Clauses  Act  to  acquire  a  right  of  entry 
thereon.  Being  about  to  erect  a  station  on  the 
piece  of  land,  Uie  W.  company  agreed  with  the 
L.  company  that  the  station  so  to  be  erected 
should  be  used  by  both  companies,  and  the 
terms  of  this  agreement  were  afterwards  embodied 
in  and  confirmed  by  an  act  of  parliament.  The 
station  was  accordingly  built  at  the  joint  expense 
of  the  two  companies,  the  W.  company  proloi)ging 
their  line,  with  a  double  set  of  rails,  from  the 
point  of  junction  into  the  station,  one  line  of 
rails  being  for  the  joint  use  of  both  companies, 
and  the  other  for  the  exclusive  use  of  the  W. 
company: — ^Held,  that  the  notice  given  by  the 
W.  company  to  the  plaintiff  was  a  sufficient 
notice,  although  it  did  not  in  terms  state  that 
the  land  was  required  for  the  purpose  of  a 
station ;  that  the  prolonging  their  line  beyond 
the  point  of  junction  into  the  station  was  no 
excess  of  their  powers,  and  that  the  arrangement 
with  the  L.  company  (who  were  not  in  a  position 
to  take  the  land  themselve^  for  the  joint  use  of 
the  station  did  not  vitiate  the  title  which  the  W. 
company  had  already  acquired  to  the  la|i4  Wood 
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T.  JSp9om  and  Leatherhead  JRy.^  8  C.  B.  (V.S.) 
731  ;  30  L.  J.,  C.  P.  82  ;  2  L.  T.  487. 

A  notice  to  treat  giyen  by  a  railway  company 
for  the  purchase  of  the  right  or  easement  of 
making  and  for  eyer  maintaining  the  railway  by 
a  bridge  over  a  landowner's  property,  is  a  valid 
notice.  Pinehin  t.  London  and  Blaehoall  JBy., 
1  Kay  ic  J.  34 ;  2  Eq.  R.  1172  ;  1  Jur.  (N.8.)  241 ; 
3  W.  R.  52. 

Validity— SoMment.] — Semble,  a  notice  to 
treat  for  the  purpose  of  a  right  or  easement  of  a 
stratum  of  air  over  land  belonging  to  a  manu- 
factory is  not  a  notice  warranted  by  the  Lands 
Clauses  Act,  the  word  "  hereditaments  "  used  in 
the  interpretation  .clause  as  a  meaning  of  the 
word  ^'limds*'  signi^^g  corporeal  heredita- 
ments, and  therefore  not  including  a  right  of 
way.  Pinehin  y.  London  and  Blaoktoall  iZy., 
5  Be  a.  M.  &  G.  851  ;  3  Eq.  R.  433  ;  24  L.  J.,  Ch. 
417  ;  1  Jur.  (N.B.)  241  ;  3  W.  R.  125.  See  O.  W, 
Ry,  Y.  Swindon  and  ChsUenfiafn  Ry.^  supra. 


Two  Votieei.  ] — A  railway  company,  empowered 
to  take  lands,  is  not  restricted  to  one  notice,  but 
may,  after  a  notice  for  taking  certain  lands,  give 
a  further  notice  for  taking  other  lands  wi&iin 
the  prescribed  limits,  such  additional  lands  being 
necessary  for  the  works.  Stamp*  v.  Birmingham, 
Wolverhampton  and  Stour  VaUey  Ry.^  7  Hare, 
251  ;  6  Railw.  Cas.  123 ;  17  L.  J.,  Ch.  431  ;  12 
Jur.  720.  Affirmed  on  appeal,  2  Ph.  673 ;  17 
L.  J.,  Ch.  431  ;  6  Railw.  Cas.  132. 

A  railway  company,  being  empowered  by  their 
act  to  take  a  close  belonging  to  the  plaintiff, 
gave  him  notice  of  their  intention  to  take  a  part 
of  it ;  and,  more  than  a  year  afterwards,  the 
company  gave  him  notice  of  their  intention  to 
take  the  remainder.  The  part  first  taken  was 
intended  for  making  the  railway,  and  the 
remainder  for  making  a  station,  both  of  which 
their  act  empowered  &em  to  make : — Held,  that 
the  power  of  the  company  with  respect  to  the 
plaintiffs  close  was  not  exhausted  oy  the  first 
notice.  Simpson  v.  Lancaster  and  Cktrlisle  Ry.^ 
15  Sim.  580  ;  4  Railw.  Cas.  625  ;  11  Jur.  879. 

A  railway  company  having  given  the  plaintiff 
notice  that  they  snould  require  twenty  perches  of 
his  land,  subsequently  gave  a  notice  that  they 
should  only  require  one  perch,  and  also  gave  a 
notice  wiuidrawing  the  former  notice : — Held, 
that  the  first  notice  was  binding,  and  that,  with- 
out the  consent  of  the  plaintiff,  another  valid 
notice  could  not  have  been  given.  Tatoneyv. 
Lynn  and  My  Ry.^  4  Railw.  Cas.  615 ;  16  L.  J., 
Ch.  282. 

Sorvioe  on  whom.] — ^By  an  act  of  parliament 
it  was  enacted,  that  a  railway  company  should, 
within  twelve  months,  give  notice  to  an  infant 
of  the  lands  belonging  to  him  which  they  might 
require  to  take  ;  and  it  was  declared  that  by  the 
Earl  of  Harrington  should  be  meant,  during  his 
minority,  his  testamentary  guardian.  Other 
proceedings  were  pending  in  which  the  infant 
was  represented  by  a  next  friend,  and  the  notice 
was,  within  the  limited  time,  served  upon  that 
next  friend ;  but  it  was  not  until  after  the 
expiration  of  twelve  months  that  any  notice  was 
served  upon  the  guardian : — Held,  that  no  notice 
had  been  given  under  the  act,  and  that  the  com- 
pany must  be  restrained  from  taking  the  land. 
jSdrrington  (Earl)  v.  Metropolitan  Ry^  13  L.  T. 
583,  658— L  J  J, 

By  a  clause  in  the  special  act  pf  n  railway 


company  it  was  enacted  that  before  the  company 
enteSred  upon  or  took  any  tenement  under  the 
powers  of  the  act,  they  should  give  six  months* 
previous  notice  of  their  intention  to  take  to  the 
occupier  of  such  tenement : — Held,  that  a  six 
months*  notice  of  the  company*s  intention  to 
take  certain  premises  given  to  the  occupier  in 

Eursuance  of  that  clause,  was  a  good  notice 
inding  on  the  company.  Morgan  v.  Metro- 
politan  Ry.,  38  L.  J.,  C.  P.  87  ;  L.  R.  4  0.  P.  97 ; 
19  L.  T.  655  ;  17  W.  R.  261— Ex.  Ch. 

Servioe  on  Tenant — Adoption  by  Owner.] — A 
corporation,  three  days  before  the  expiration  of 
their  compulsory  powers,  without  making  any 
attempt  to  discover  and  serve  tte  owner  of  the 
property,  served  a  notice  to  treat  on  an  occupier 
of  part  of  the  premises  comprised  in  the  notice 
to  treat,  who  was  the  agent  of  the  owner  for  the 
management  of  his  property.  The  occupier  took 
it  the  same  day  to  the  solicitor  of  the  owner, 
and  also  wrote  to  the  owner;  but  it  did  not 
appear  that,  as  a  matter  of  fact,  the  notice  came 
to  the  hands  of  the  owner  before  the  three  days 
had  expired.  The  owner,  however,  after  the 
expiration  of  the  three  days  gave  a  counter- 
notice  under  s.  92  requiring  the  corporation  to 
take  the  whole  of  his  property.  Tbis  notice  he 
subsequently  withdrew,  and  required  t^e  cor- 
poration to  proceed  with  the  purchase  of  the 
land  specifiea  in  their  notice  to  treat,  which  they 
declined  to  do : — ^Held,  that  the  service  of  the 
notice  to  treat  was  irregular  and  invalid,  and 
that  the  owner  could  not,  by  his  subsequent 
adoption  of  the  notice,  cure  the  irregularity  and 
compel  the  corporation  to  proce^  with  it. 
Shepherd  v.  I^ortoich  Corporation,  54  L.  J., 
Ch.  1050  ;  30  Ch.  D.  553 ;  58  L.  T.  251 ;  83 
W.  R.  841. 

The  conditions  necessary  for  service  of  a  notice 
to  treat  discussed.    lb. 


Under  what  Aet.] — ^A  railway  company,  after 
the  compulsory  powers  of  their  original  act 
expired,  and  the  railway  was  opened  for  traffic, 
obtained  another  act  enabling  them  to  widen 
their  line  and  enlarge  their  stations,  and  to  take 
additional  pieces  of  land : — ^Hdd,  that,  under  these 
circumstances  the  company  could  not  proceed  to 
take  a  piece  of  land  subject  to  the  compulsory 
powers  of  both  acts  under  a  notice  to  treat  given 
under  their  ori^nal  act.  Richmond  v.  ?t^orth 
London  Ry.y  37  L.  J.,  Ch.  273 ;  L.  R.  5  Eq.  852  ; 
18  L.  T.  8  ;  16  W.  R.  449.  Affirmed  on  appeal, 
37  L.  J.,  Ch.  886 ;  L.  R.  3  Ch.  679. 

Before  Aot  obtained.] — ^A  ooiporation  served 
the  usual  notice  on  a  landowner  before  applying- 
to  parliament  for  power  to  take  his  land.  The 
act,  v^hen  obtained,  gave  the  corporation  power 
to  take  more  of  his  Und  than  was  described  in 
the  notice : — ^Held,  that  the  corporation  was  not 
prevented  from  taking  more  land  than  was 
described  in  the  notice.  Huddersfield  OoTpoTa- 
tion  and  Jaeomb,  In  re,  44  L.  J.,  Ch.  96 ;  L.  R» 
10  Ch.  92 ;  31  L.  T.  466  ;  23  W.  R.  100. 

Before  Capital  fubteribed.] — ^It  is  no  answer 
to  an  action  against  a  railway  company  for  not 
issuing  their  warrant  for  the  assessment  of  com- 
pensation for  land  which  they  had  given  notice 
of  their  intention  to  purchase,  that  the  under- 
taking was  intended  to  be  carried  into  effect  by 
means  of  a  certain  o^ital,  and  that  the  whole 
amount  has  not  been  subscribed,  as  required  by 
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8. 16, — the  notice  to  treat  not  necessarily  being 
an  exercise  of  the  powers  of  the  act  "^  in  relation 
to  the  oompnlsorj  taking  of  land."  QueMt  t. 
Poole  and  Bournemouth  Ry,,  39  L.  J.,  0.  P.  329  ; 
L.  B.  5  0.  P.  653  ;  22  L.  T.  689  ;  18  W,  R.  836. 

Hot  an  Attachable  Debt.]  —  When  a  mere 
notice  to  treat  under  the  Lands  Clauses  Act, 
1845,  has  beoi  given,  but  the  compensation  has 
not  been  assessed,  the  compensation  money  is 
not  a  debt  owing  or  accruing  to  the  claimant 
within  Ord.  XLV.  r.  2,  which  can  be  attached  in 
the  hands  of  the  promoters  of  the  undertaking 
to  answer  a  judgment  debt  due  from  the  claim- 
ant Richardson  y.  Elmit,  2  G.  P.  D.  9  ;  36 
L.  T.  68. 

Stamping  Contraet] — In  a  suit  for  specific 
performance  of  a  contract  founded  upon  a  notice 
to  treat,  the  notice  does  not  require  to  be 
stamped  as  an  agreement.  Rawlingt  y.  Metro- 
politan  By,,  87  L.  J.,  Ch.  824 ;  18  L.  T.  871. 

Agreoment  tnperseded  by.] — By  an  agree- 
ment entered  into  in  September  1863,  between 
the  owners  of  lands  and  a  railway  company, 
under  which  the  company  purchased  a  oertaln 
portion  of  the  lands,  it  was  agreed  that  if  the 
company  should  require  any  additional  ground 
for  any  purpose  they  should  pay  for  the  same  at 
a  fixed  rate.  In  May,  1866,  the  company  served 
the  owners  of  the  lands  in  question  with  a  notice 
to  treat  for  the  purchase  of  more  land  from 
them.  Two  years  afterwards  the  company 
entered  into  possession  of  the  lands  :  —  Held, 
that  the  notice  to  ti-eat  had  superseded  the 
agreement,  and  that  the  value  of  the  lands  must 
be  ascertained  according  to  the  Lands  Glauses 
Act.  Xemp  v.  S.  M  Ry.,  25  L.  T.  622.  S.  P., 
Bedford  and  Cambridge  Ry.  v.  Stanley ,  2  J.  &  H. 
746  ;  1  K.  R.  162 ;  32  L.  J.,  Gh.  60  ;  9  Jur.  (17.S.) 
152  ;  7  L.  T.  477 ;  11  W.  R,  139. 

Where  Interest  changed  sinee  Serrioe.] — An 
interest  in  property  created  by  an  agreement 
entco^  into  by  the  owner  after  a  notice  to  treat 
has  been  served  on  him,  is  not  a  subject  for 
compensation.  Edwards,  Ex  parte,  40  L.  J., 
Ch.  697  ;  L.  R.  12  Eq.  389  ;  25  L.  T.  149  ;  19 
W.  R.  1047. 

Where,  therefore,  an  owner  of  property  after  a 
notice  to  treat  had  been  served  on  him  entered 
into  an  agreement  with  a  person  who  had  for 
several  years  occupied  part  of  the  property  as  a 
weekly  tenant  for  a  lease  of  the  same  to  him  for 
a  teim  of  three  years: — Held,  that  the  tenant 
was  not  entitled  to  compensation  in  respect  of 
the  interest  created  by  such  agreement.  Ih, 
See  Carnochan  v.  Iforwieh  and  Spalding  Ry,, 
26  Beav.  169. 

After  notice  to  treat  for  the  purchase  of  houses, 
the  owner  gi-anted  leases  for  three  years  to  his 
weekly  tenants.  The  tenants  sent  in  claims, 
which  ultimately  failed,  but  the  promoters  in- 
curred considerable  costs  in  adjudicating  upon 
them.  On  a  petition  by  the  landowner  for  the 
payment  out  of  his  compensation,  which  had 
oeen  paid  into  court  under  the  Lands  Glauses 
Act,  s.  76: — Held,  that  the  court  could  not 
authorise  any  deduction  from  the  purchase- 
money  to  reimburse  the  promoters  for  their 
loss,  or  order  the  petitioner  to  pay  costs ;  but 
that  the  court  had  jurisdiction  to  refuse  him  his 
costs,  and  would  do  so.  Topple,  Ex  parte,  25 
L.  T.  407  ;  19  W.  R.  1068. 


A  railway  company  served  notices  to  treat  for 
the  purchase  of  land  on  a  landowner,  and  on  th« 
tenant  of  a  farm,  but  before  the  company  took 
possession  of  the  land  the  tenancy  expired,  and 
another  tenant  entered  into  possession  of  the 
faim,  and  without  notice,  as  idleged,  of  the 
construction  of  the  intendeid  railway.  The  new 
tenant  and  his  solicitor  having  requested  the 
company  to  serve  the  former  with  notice  to 
enable  him  to  send  in  a  claim  for  compensation, 
and  the  company  having  refused  to  do  so,  he 
filed  a  bill  for  an  injunction  ;  the  court  ordered 
the  matter  to  stand  over  to  the  hearing  of  the 
cause,  the  company  undertaking  to  pay  600^.  into 
court,  and  to  serve  the  plaintiff  with  notice  to 
treat  within  four  days.  Carter  v.  B,  E,  Ry,,  9 
Jur.  (N.B.)  618  ;  8  L.  T.  197. 

Time  nma  fhun.]— Notice  to  treat  for  and  take 
lands  was  served  on  the  owner  by  the  corpora- 
tion of  London  under  the  City  Improvement  Act, 
which  act  incorporated  the  Lands  Glauses  Act. 
At  the  date  of  the  notice  the  owner  had,  but  at 
the  expiration  of  six  months  he  had  not,  a  greater 
interest  in  the  lands  than  an  interest  as  tenant 
for  a  year  or  from  year  to  year : — Held,  in  an 
action  for  a  mandamus  to  the  defendant  to  issue 
his  precept  for  assessment  of  compensation,  that 
the  owner  was  entitled  to  judgment,  because 
regard  must  be  had  to  the  date  of  notice  in 
determining  the  interest.  Tyson  v.  London 
Corporation,  41  L.  J.,  G.  P.  6 ;  L.  R.  7  0.  P.  18 ; 
26L.T.  640;  20W.  R.  112. 

Lapse  of  Time — Bifoet  of.] — ^A  railway  com- 
pany in  1856  took  possession  of  a  meadow,  a  large 
part  of  which  belonged  to  one  owner,  and  a  small 
part  to  another  who  did  not  know  the  position  or 
the  exact  extent  of  his  land.  The  company,  in 
1859,  took  a  conveyance  of  the  large  part,  on 
which  conveyance  the  extent  of  the  small  part 
was  stated.  The  company  did  not  pay  for  the 
small  part,  and  the  owner,  in  1868,  brought  an 
ejectment  against  the  company,  obtained  judg- 
men  t,  and  was  put  into  possession.  His  possession 
was  disturbed  by  the  company,  and  he  filed  a 
bill  to  restrain  them.  Tlie  company  offered  to 
pay  the  value  of  the  land  as  in  1856,  and  interest 
thereon,  which  the  landowner  refused.  The 
company  then  produced  a  notice  to  treat,  given 
in  1856,  and  gave  notice  of  their  intention  to 
proceed  under  that  notice.  The  landowner  filed 
a  second  bill  to  restrain  them  : — ^Held,  that, 
under  the  cireumstances,  the  company  was  not 
entitled  to  proceed  under  the  notice  to  treat. 
Stretton  v.  Great  Western  and  Brentford  Ry., 
40  L.  J.,  Ch.  60  ;  L.  R.  6  Ch.  761  ;  23  L.  T.  379 ; 
18  W.  R.  1078. 

Laches  of  a  company  in  not  following  up  a 
notice  to  treat  does  not  preclude  them  from 
taking  advantage  of  entering  on  lands  under 
s.  86  of  the  Lands  Clauses  Act.  WiUeyy, 
S.  E.  Ry,,  I  Mac.  &  O.  68 ;  1  H.  &  Tw.  66 ; 
6  Railw.  Gas.  108 ;  18  L.  J.,  Gh.  201 ;  13  Jur. 
241. 

A  railway  company,  incorporated  by  an  act  of 
parliament  passed  in  July,  1864,  limiting  the 
time  for  the  exercise  of  the  compulsory  powers 
to  three  years,  and  the  time  for  the  completion 
of  the  railway  to  five  years,  served  a  notice  to 
treat  for  lands  belonging  to  the  plaintiff  com- 
pany on  the  2lBt  April,  1866.  By  an  act  of 
parliament  passed  in  July,  1869  (against  which 
the  plaintiff  company  petitioned),  the  railway 
company  was  dissolved,  and  its  undertaking  was 
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amalgamated  with  that  of  the  defendant  com- 
pany, and  by  the  same  act  the  time  for  complet- 
ing the  works  was  extended  for  three  years ;  but 
the  period  within  which  the  compnlsory  powers 
given  by  the  first  act  were  to  be  exercised  was 
not  extended.  On  the  18th  Augnst,  1871,  the 
defendant  company  took  possession  of  the  lands, 
whereupon  the  landowners  filed  a  bill  to  restrain 
them  from  continuing  in  possession  : — Held,  that 
the  time  for  completion  of  the  works  having 
been  extended  by  the  act  of  1869  (of  which  the 
plaintifE  company  had  notice)  to  July,  1872,  the 
notice  to  treat  was  not  invalidated  by  lapse  of 
time.  Ystalyfera  Iron  Co,  v.  Neath  and  Brecon 
By.,  43  L.  jf:,  Ch.  476 ;  L.  R.  17  Eq.  142 ;  29 
L.  T.  662  ;  22  W.  R.  149. 

By  a  local  act  of  1863,  a  board  of  health  was 
authorised  to  construct  waterworks,  and  purchase 
and  establish  markets,  and  to  exercise  compulsory 
powers  for  the  purchase  of  land  for  those  pur- 
poses. These  compulsory  powers  expired  on  the 
13th  of  July,  1870,  and  on  the  1st  of  August,  1870, 
a  second  act  was  passed  to  extend  the  time  for 
the  compulsory  purchase  of  lands  and  completion 
of  the  waterworks,  and  to  authorise  the  board  to 
construct  gasworks,  and  for  other  purposes  not 
including  the  establishing  of  markets.  On 
motion  by  the  owner  of  property  required  for 
establishing  a  market  to  restrain  the  board  from 
compulsorily  taking  the  property  under  a  notice 
to  treat  served  on  him  in  December,  1870,  on  the 
ground  that  the  powers  of  the  first  act  had 
ceased  to  exist  and  could  not  be  extended,  and 
that  the  second  act  must  be  read  as  creating  new 
powers  for  the  purposes  of  the  second  act  only  : 
— Held,  that  the  powers  were  extended  as  well  as 
the  time  for  their  exercise,  and  that  the  notice  to 
treat  was  effectual.  Bentley  v.  Botherhum 
Local  Board,  46  L.  J.,  Ch.  284  ;  4  Ch.  D.  688. 

Withdrawing,  or  Abandoning  Votloe.] — Com- 
missioners having  given  notice  to  treat  to  an 
owner  of  lands  proposed  to  be  taken,  cannot 
withdraw  such  notice.  Birch  v.  St,  Jtfarylebone 
VcMtry,  20  L.  T.  697  ;  17  W.  R.  1014. 

The  power  to  rescind  a  notice  to  treat  for  the 
sale  of  lands  is  not  possessed  by  all  trustees  for 
public  purposes,  but  is  confined  to  commissioners 
acting  on  behalf  of  the  executivegovemment. 
Steele  v.  Liverpool  Oorporation^  14  W.  R.  311. 

Under  an  act  incorporating  a  company  for  the 
erection  of  a  market,  and  authorismg  them  to 
purchase  certain  scheduled  hereditaments,  and 
to  give  a  notice  to  parties  interested  to  send  in 
their  claims,  and  directing  that,  in  case  of  non- 
acceptance  of  the  terms  offered  by  the  company, 
the  value  shall  be  assessed  in  a  certain  mode ; 
the  company  cannot,  after  giving  the  notice, 
abandon  the  purchase.  Bex  v.  Sungeiford 
Market  Co,,  1  N.  &  M.  112 ;  4  B.  &  Ad.  327. 

On  Seryiee  of  Oonnter-notloo.] — ^A  notice 

by  a  railway  company  to  treat  for  a  part  of  a 
manufactory  was  met  by  a  counter-notice  by  the 
owners,  requiring  them  to  take  the  whole.  The 
company  then  gave  the  owners  notice  of  their 
intention  to  apply  to  the  Board  of  Trade  for  the 
appointment  of  a  surveyor  to  determine  the  value 
of  the  premises  comprised  in  the  notice  to  treat, 
and  of  the  further  lands  and  hereditaments 
which  the  owners  could  lawfully  require  and  had 
required  the  company  to  purchase  and  take.  The 
owners  then  filea  a  bill,  praying  for  a  declfutition 
^hat  the  company  could  not  take  a  part  of  the 

"ufactory  without  taking  the  whole ;  where- 


upon the  company  gave  notice  of  its  intention  to 
withdraw  from  the  notice  to  treaty  offering  to 

Eay  the  plaintiffis*  costs  of  suit  up  to  that  date  ; 
ut  they  dedined  the  offer,  and  insisted  on  an 
answer,  which  was  filed.  The  bill  was  then 
amended,  and,  as  amended,  prayed  for  a  declara- 
tion that  the  company  was  bound  to  take  the 
whole  manufactory : — Held,  that  notice  of  its- 
intention  to  apply  for  the  appointment  of  a  sur- 
veyor did  not  amount  to  a  oinding  contract  by 
them  to  take  the  property ;  hence  that  they  were 
at  liberty  to  withdraw  their  notice  to  treat ;  and 
specific  performance  as  prayed  by  the  amended 
bill  was  refused.  Qrierton  v.  Cheshire  Lines 
Committee,  44  L.  J.,  Ch.  85 ;  L.  R.  19  Eq.  83  \ 
31  L.  T.  428  ;  23  W.  R.  68. 

A  railway  company  having  given  notice  to 
take  a  part  of  a  property,  and  l^ng  required  to 
take  the  whole,  may  abandon  their  notice,  and 
refuse  to  take  any  part  King  v.  Wycombe  By.^ 
28  Beav.  104 ;  29  L.  J.,  Ch.  462 ;  6  Jur.  (N.&> 
239  J  2  L.  T.  107.  S.  P.,  Morriton  v.  G.  JS,  By,, 
53  L.  T.  384. 

At  to  Part] — ^A  railway  company  having^ 

given  the  plaintiff  notice  that  they  should  require 
twenty  perches  of  his  land,  subsequently  gave  a 
notice  that  they  should  only  require  one  perch, 
and  also  gave  a  notice  withdrawing  the  fonner 
notice : — Held,  that  the  first  notice  was  binding ; 
and  that,  without  the  consent  of  the  plaintiff, 
another  valid  notice  could  not  have  been  given. 
Tawney  v.  Lynn  and  My  By,,  4  Railw.  Cas.  615  ; 
16  L.  J.,  Ch.  282. 

JDolay.] — ^Notices  by  railway  companies  to 


take  land  cannot  be  treated  higher  than  contracts, 
and  after  great  delay  in  proceeding  on  sudi  notices, 
they  will  be  considered  as  abandoned.  Hedgee  v. 
Metropolitan  By,,  28  Beav.  109 ;  6  Jur.  (N.s.> 
1276  ;  3  L.  T.  643. 

Expenseo  oansod  by.]  —  On  the  22nd 


October,  a  tenant  from  year  to  year,  whose  hold- 
ing b^;an  on  the  Ist  May,  received  notice  from 
the  promoters  of  an  undertaking  requiring  him  to 
give  up  possession  at  the  expiration  of  six  months. 
Before  the  expiration  of  six  months  he  was 
informed  by  the  promoters  of  the  company  that 
they  did  not  intend  to  take  possession  at  the  end 
of  the  six  months : — ^Held,  that  he  was  entitled 
to  compensation  for  any  expenses  which  he  had 
been  put  to  by  the  notice.  Beg,  v.  Boekdale 
Improvement  Commiuioners,  2  Jur.  (2^.8.)  861 ;  4 
W.  R.  643. 

As  between  Landlord  and  Tenant.] — On  the 
16th  of  June,  1859,  a  lessor  granted  a  lease  to 
the  lessees  for  twenty-one  years,  determinable  at 
the  option  of  either  party  at  the  expiration  of 
the  first  seven  or  fourteen  years.  In  February, 
1866  (the  first  seven  years  of  the  term  having 
elapsed),  the  lessees  received  notice  from  a  rail* 
way  company  to  treat  for  the  purchase  of  their 
interest  in  the  premises,  under  the  Lands  Clauses 
Act,  1845 ;  and  the  compensation  payable  to 
them  by  the  company  was  assessed  by  an  arbi- 
trator on  the  16th  of  April,  1867  ;  on  the  29th  of 
July,  1870,  judgment  was  signed  for  the  amount, 
and  an  assignment  was  executed  by  the  lessees, 
and  the  company  took  possession  of  the  premises 
on  the  2l8t  of  November,  1870.  On  the  19th  of 
June,  1868,  the  company  gave  the  lessor  notice 
to  treat  in  respect  of  his  interest,  and  he  sent  in 
a  claim  on  the  29th ;  but  nothing  further  was 
done,  the  proposed  line  being  abandoned.    In 
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1871,  the  lessor  brought  an  action  against  the 
lessees  for  breaches  of  their  general  covenant  to 
repair,  accruing  as  well  before  as  since  the  assign- 
ment by  the  latter  to  the  company.  Upon  a 
case  stated  by  an  arbitrator  for  the  opinion  of  the 
court  as  to  the  principle  upon  which  the  damages 
were  to  be  assessed : — Held,  that  there  was 
nothing  to  prevent  the  lessor  from  recovering 
substantial  damages  in  respect  of  breaches  com- 
mitted after  the  notice  to  treat,  but  before,  the 
assignment  by  the  lessees  to  the  railway  com- 
pany ;  and  tlutt  the  proper  measure  of  damages 
was  the  amount  by  which  the  lessor's  reversion 
had  become  deteriorated  at  the  date  when  the 
company  took  possession  under  the  assignment, 
viz.  the  21st  November,  1870.  MilU  v.  East 
London  Uni&H,  42  L.  J.,  C.  P.  46  ;  L.  R.  8  0.  P. 
79  ;  27  L.  T.  557  ;  21  W.  R.  142. 

The  land  of  a  lessee  was  required  by  a  company 
under  a  lease,  which  provided  that  the  lessor 
might  resume  such  land  for  the  purpose  of 
building,  planting,  accommodation,  or  otherwise : 
— ^Held,  that  after  the  company  had  given  notice 
to  treat  for  the  land,  the  lessor  had  no  power  to 
resume  it  by  virtue  of  such  proviso,  and  the 
company  must  pay  compensation  to  the  lessee. 
Johmon  v.  Edgware^  JBlgkgate  and  London  i2v., 
14  I,.  T.  77  ;  14  W.  B.  416. 

A  railway  company  serves  a  notice  on  a  lessee 
to  take  lanil  held  under  a  lease  and  arranges  the 

1>rice  of  his  interest,  there  being  a  covenant  in 
lis  lease  not  to  assim  without  the  consent  of  his 
landlord : — Held,  uiat  the  covenant  was  abro- 
gated, so  as  to  enable  the  tenant  to  assign  to  the 
railway  without  the  consent  of  the  lessor.  Slipper 
V.  Tottenham  and  Sampstead  Junction  Ry.^ 
36  L.  J.,  Ch.  841 ;  L.  B.4  Eq.  112  ;  16  L.  T.  446 ; 
16  W.  R.  861. 

Yariaaoe  between  Votioe  and  Precept.] — A 
variance  in  the  description  of  the  lands  in  a 
notice  to  treat,  and  in  the  precept  to  the  sheriff, 
is  an  irregularity  only,  and  is  waived  by  appear- 
ing before  the  jury  summoned  to  assess  compen- 
sation and  by  proceeding  on  the  trial  after  the 
objection  taken  and  overruled.  Bailey^  JEie 
parte,  1  B.  C.  C.  66. 

When  a  company  has  given  notice  to  an  owner 
of  land  to  treat  for  the  purchase  of  part  of  it, 
but  the  owner  and  the  company  cannot  agree 
upon  the  terms,  and  the  company,  therefore, 
issues  a  precept  to  the  sheriff  to  summon  a  iuir 
to  assess  the  value ;  the  part  of  the  land  which 
is  described  in  the  precept  as  being  that  of  which 
the  jury  is  to  assess  the  value,  must  be  neither 
less  nor  more  than  that  for  the  purchase  of 
which  the  owner  has  already  been  required  l^ 
the  notice  to  treat.  Stone  v.  Commercial  Ry.^  4 
Myhie  &  0. 122 ;  1  BaUw.  Cas.  876. 

Compelling  Company  to  Complete  Puehiae.] 

— When  a  company  has  given  a  valid  notice  to 
take  land,  it  is  competent  to  the  landowner  to 
apply  at  once  for  a  mandamus  to  compel  the 
company  to  proceed  to  complete  the  purchase, 
and  he  cannot,  therefore,  at  a  subsequent  time, 
urge  delay  on  the  part  of  the  company  as  a 
ground  for  the  interference  of  a  court  of  equity 
with  their  takine  proceedings  to  obtain  the  land. 
Pinchin  v.  London  and  BUiehwall  Ry,,  5  De  G. 
M.  &  G.  851 ;  3  Eq.  B.  433  ;  24  L.  J.,  Ch.  417  ; 
1  Jur.  (N.8.)  241 ;  3  W.  B.  126. 

A  company  gave  notice  to  landholders  to  treat 
for  certain  limds.  After  some  discussion,  the 
question  of  compensation  was  referred  to  arbitra- 


tion, which,  however,  was  never  completed : — 
Held,  that  the  remedy  of  the  landholders  was  by 
mandamus  to  compel  the  summoning  of  a  jury, 
and  not  by  bill  in  chancery.  Lit^  v.  Isle  of 
Wight  Ferry  Co.,  1  N.  B.  13 ;  7  L.  T.  416. 

Where  a  notice  to  take  land  had  been  given  by 
a  company,  had  been  followed  by  a  (£iim  for 
compensation  on  the  part  of  the  landowner,  and 
a  subsequent  agreement  between  the  parties, 
which  claim  and  agreement  were,  however, 
ultimately  abandoned  and  repudiated  on  both 
sides,  the  Coart  of  Chancery  refused  to  interfere 
to  compel  the  company,  who  was  in  possession 
of  the  land,  to  summon  a  jury,  holding  that  the 
notice  per  se  did  not  give  the  court  jurisdiction, 
and  that  the  rights  of  the  parties  were  to  be 
regulated  by  ss.  68  and  86  of  the  Lands  Clauses 
Act.  Adame  v.  London  and  BlaohwdU  Ry.,  2 
Mac.  k.  G.  118  ;  2  Hall  &  T.  286  ;  19  L.  J.,  Q\u 
657  ;  14  Jur.  679. 

Xero  Votioo  —  Spedfle    Perfbnuuioo.]  —  A 

notice  to  treat  for  the  sale  of  lands,  given  under 
the  Lands  Clauses  Act,  does  not  enable  the 
givers  of  the  notice  to  maintain  a  suit  for 
specific  performance  against  the  landowner,  or 
effect  a  conversion  of  the  land  as  between  the 
devisee  and  the  residuary  l^;atee  of  the  land- 
owner. Hdynet  v.  Hdynes,  I  Dr.  k  Sm.  42G  ;  80 
L.  J.,  Ch.  678  ;  7  Jur.  (NJ3.)  595  ;  4  L.  T.  199 ;  9 
W.  B.  497. 

A  bill  filed  against  a  railway  company  by  the 
grantee  of  an  annuity,  charged  on  land  taken 
by  the  company  stated,  that  before  the  grant 
of  the  annuity,  the  land  was  subject  to  a  mort- 
gage in  fee,  which  had  since  been  paid  off,  but 
that  there  had  been  no  reconveyance ;  that  the 
defendants,  under  the  powers  of  their  act,  had 
given  the  plaintiff  notice  to  treat  for  the  land 
charged  with  the  annuity,  but  without  any 
further  proceedings  had  taken  possession  of  the 
land.  The  prayer  was,  that  the  company  might 
be  decreed  to  pay  the  arrears  of  the  annuity, 
and  to  secure  the  future  payment  of  it.  The 
defence  made  by  the  answer  and  evidence  was, 
that  the  company  had  purchased  from  the  prior 
incumbrancer  under  a  power  of  sale: — Held, 
that  the  plaintiff  could  not  on  such  pleadings 
enforce  a  specific  performance  of  the  notice  to 
treat  regarded  as  a  contract  to  purchase  the 
plaintiff's  interest.  Hill  v.  O.  N.  Ry.,  6  De  G.  M. 
&  G.  66 ;  23  L.  J.,  Ch.  524 ;  18  Jur.  685 ;  2  W.  B.  336. 

Notice  to  treat  by  a  railway  company  having 
compulBory  powers  to  take  land  constitutes  the 
company  the  eauitable  owner  of  the  land. 
Briitol  and  NoHn  Somereet  Ry.  v.  Somerget  and 
Dorset  Ry.,  22  W.  B.  399.  Beversed,  22  W.  B. 
601— L.  C. 

A  notice  to  treat  for  lands  constitutes  the 
relative  situation  of  vendor  and  purehaser,  as 
between  a  company  and  the  ovmer  of  property. 
Boo  V.  London  and  Croydon  Ry.,  I  Bailw.  Cas. 
267. 

Where  a  company  gives  notice  to  the  owner  of 
land  that  they  require  it  for  the  purposes  of  their 
act,  the  relative  situation  of  vendor  and  purchaser 
is  ftt>m  that  moment  constituted  between  them 
and  the  owner;  and  if,  being  unable  to  agree 
with  him  upon  the  terms  of  compensation,  the 
company  afterwards  refuses  or  ddays  to  get  it 
asseased  by  a  jury,  a  court  of  equity  will  enter- 
tain a  bill  for  specific  performance  at  the  suit  of 
the  owner.  Walher  v.  Eaetern  Omntiet  Ry., 
6  Hare,  594  ;  5  Bailw.  Cas.  469  ;  12  Jur. 
787, 
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VotiM  enfttM  Obli^^tion  to  Buy  or  fkXL] — 
When  a  nulway  oompany  gave  a  notice  to  treat 
for  the  purchase  of  prop^ty,  and  afterwards 
obtained  an  injunction  ex  parte,  to  restrain 
the  owner  from  selling  bj  auction,  a  motion  to 
dissolTe  was  refused,  on  the  ground  that  after 
such  a  notice  neither  party  could  get  rid  of  the 
obligation  to  buy  and  sell.  Mstmfolitan  By.  y. 
Woodhouse,  34  L.  J.,  Ch.  297  ;  11  Jur.  (ir.8.)  296 ; 
12  L.  T.  113 ;  13  W.  B.  516. 

Votloo  GiTon  and  Prieo  Fixed.] — ^Notice  by  a 
railway  oompany  to  take  land  under  its  com- 
pulsory pow^  and  the  subsequent  fixing  of  the 
purchase  and  compensation  money  by  arbitra- 
tion, together  constitute  a  contract  for  sale  and 
purchase,  which  the  court  will  enforce  at  the 
instance  of  the  vendor.  Mason  r,  Stokes  Bay 
Bier  and  By.,  1  N.  R.  84 ;  82  L.  J.,  Ch.  110 ;  11 
W.  R.  80. 

A  railway  company,  after  notice  to  treat  for 
land  has  been  given  to  the  landowner,  and  the 
price  of  the  land  has  been  fixed  by  arbitrators 
under  the  Lands  Glauses  Act,  1845,  is  in  the 
same  position  with  regard  to  tiie  landowner  as 
an  oroinaiy  purchaser,  and  wHl  be  compelled 
by  a  court  of  equity  to  complete  the  purchase. 
Aarding  v.  Metropolitan  Ry.^  41  L.  J.,  Ch.  371 ; 
L.  R.  7  Ch.  154 ;  26  L.  T.  109  ;  20  W.  R.  321. 

When  a  oompany  has  given  notice  to  take 
lands  under  its  compulsory  powers,  and  the  price 
is  fixed,  the  contract  is  complete,  and  the  Court 
of  Clumcery  will  entertain  a  suit  for  specific 
performance.  Begenfs  Canal  Co.  v.  Ware^  23 
Beav.  575  ;  26  L.  J.,  Ch.  566  ;  8  Jur.  (N.8.)  924 ; 
6  W.  R.  617. 

W.,  by  will,  in  1859,  bequeathed  leaseholds  to 
his  sister  A.,  and  the  residue  of  his  estate  to  his 
sister  E.,  and  in  1865  was  served  with  a  notice  on 
the  part  of  a  ndlway  company  to  treat  for  the 

{)urcha8e  under  the  provisions  of  its  acts,  of  the 
easehold  for  thepurpoees  of  the  railway.  Surveyors 
appointed  by  W.  and  the  company,  but  not  in 
writing,  settled  the  value  of  the  leaseholds,  and 
the  former  verbally  agreed  to  accept  the  sum 
named.  W.  died  in  Februaiy,  1869,  the  matter 
remaining  in  abeyance  till  April,  1870,  when  the 
sale  was  completed  by  his  executor : — Held,  that 
the  notice  to  treat,  followed  by  the  valuation  of 
the  surveyors,  was,  notwithstanding  the  Statute  of 
Frauds,  a  valid  contract ;  and  there  had  been  an 
ademption  of  the  bequest  to  A. ;  but  that  she  was 
entitled  to  the  rents  which  had  accrued  between 
the  death  of  the  testator  and  the  completion  of 
the  purchase  by  the  company.  Watts  v.  Watts^ 
43  L.  J.,  Ch.  77  ;  L.  R.  17  Bq.  217 ;  29  L.  T.  671 ; 
22  W.  R.  105. 

A  railway  company  having  need  of  certain 
lands  for  the  construction  of  their  railway,  served, 
in  November,  1846,  notice  to  treat  upon  t^e 
owners  of  the  legal  estate  in  the  land ;  but  the 
parties  not  having  come  to  any  arrangement  in 
pursuance  of  that  notice,  the  company  in  May, 
1847,  proceeded  by  inquisition  before  the  shenJS 
and  a  jury,  and  a  vcordict  was  then  given  for 
certain  sums  for  purchase-money  and  compensa- 
tion ;  and  afterwards,  in  the  same  month,  the 
oompany  went  into  possession  of  the  lands.  In 
March,  1848,  an  abstract  of  the  title  of  the  owners 
was  furnished  to  the  company,  and  from  that 
period  up  to  January,  1851,  a  correspondence 
took  place  between  the  respective  parties,  partly 
relating  to  title  and  partly  to  a  daim  made  by 
the  owners  for  interest  upon  the  purchase  and 
compensation  moneys.    EventuaUy,  the  oompany 


refused  to  pay  interest,  and  in  January,  1851, 
lodged  the  purchase-money  in  t^e  Bank  of  Ireland, 
to  the  credit  of  all  persons  interested  in  the 
lands.  A  cause  petition  having  been  filed  by  the 
owners,  praying  a  specific  performance  : — Held 
that  the  ordinary  relation  of  vendor  and  purchaser, 
under  the  circumstances  above  detailed,  existed 
between  the  parties.  Blount  y.  Great  Southern 
and  Western  By.,  2  Ir.  Ch.  R.  40. 

Vendor's  Death  bofbro  OompletioiL] — ^A 


railway  company  gave  notice  to  purchase  lands 
under  its  compulsory  powers,  but  before  a 
conveyance  was  executed  the  vendor  died,  having 
by  his  will,  made  before  the  contract  was  complete, 
devised  his  estate  to  his  children,  some  of  whom 
were  infants.  The  company  filed  a  bill  for  spe- 
cific performance : — Held,  that  the  company  was 
justined  in  so  doing,  and  was  not  liable  to  pay 
the  costs  of  the  suit.  X.  J*  8.  W.  By.  v.  Bridger, 
10  Jur.  (N.S.)  650 ;  10  L.  T.  689  ;  4  N.  B.  261 ;  12 
W.  R.  948. 

Votloo  and  <Mfer  by  Owner.] — ^Notice  to  take 
lands  by  a  public  body  under  their  compulsory 
powers,  and  an  offer  by  the  owner  to  take  a 
certain  amount  as  compensation  money,  does  not 
constitute  a  binding  contract  between  the  parties. 
Arnold,  In  re,  9  Jur.  (N.s.)  883  ;  8  L.  T.  623;  II 
W.  R.  793. 

A  landowner  served  by  a  company  with  a  notice 
to  treat  sent  in  particulars  of  his  claim,  demanding 
a  specified  sum,  and  shortly  afterwards  served  the 
company  with  the  ordinary  notice.  The  oompany 
not  having  summoned  a  jury  within  twenty-one 
days,  the  landowner  brought  an  action  for  the 
sum  specified  against  the  company,  upon  which 
their  solicitor  wrote  to  the  other  solicitor  saying, 
*^Tbe  company  will  pay  the  amount  claimed  for 
the  purchase  of  the  hmdowner's  interest  in  the 
land/*  The  landowner  having  failed  in  the  action, 
filed  a  bill  in  equity  for  a  specific  performance  of 
the  agreement : — Held,  that  the  letter,  together 
with  tiie  notice  and  claim,  amounted  to  a  binding 
agreement.  Inge  v.  Birminghaniy  Wolverhampton 
and  Stour  Valley  By.,  1  6m.  &  Q.  347 ;  1  W.  R. 
300.  Affirmed  on  appeal,  3  De  G.  M.  &  G.  658 ;  2 
Eq.  R.80;  2  W.  R.  22. 

Votloo  by  Oommlsiionori  acting  in  Pnblio 
Oapaeity.]  — The  commissioners  of  woods  and 
forests  gave  notices,  under  9  &  10  Vict,  c  38,  s.  15, 
that  they  intended  to  take  land  specified  in 
the  schedule  to  that  act,  for  the  purpose  of  forming 
Battersea  Park.  One  of  the  landowners  obtained 
a  mandamus  to  the  commissioners  to  cause  a  jury 
to  be  summoned  to  assess  compensation  for  his 
land.  On  a  return  stating  the  proceedings  at 
length  (and  showing  that  the  commissioners  in 
parsuance  of  the  act^  and  on  behalf  of  the  crown, 
gave  the  notices  in  order  to  ascertain  whether 
the  lands  could  be  purchased  for  the  sum  limited 
by  the  act,  which  by  the  claims  sent  in  it  appeared 
they  could  not)  : — ^Held  that  the  commissioners 
were  acting  in  a  public  capacity,  and  ttitit  the 
notice  given  by  them  did  not  constitute  a  quasi 
contract  enforceable  by  mandamus.  Beg.  v. 
Woods  and  Forests  Commissioners^  15  Q.  B.  761 ; 
19  L.  J.,  Q.  B.  497  ;  15  Jur.  35. 

3.  WBAT  LAims  OS  INTERESTB. 

a.  (Quantity  Oenorally. 

Diierotioa  as  to.]  ~  When  the  legislature 
authorises  railway  directors  to  take,  for  the  pur- 
poses of  their  undertaking,  any  lands  specially 
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^described  in  their  acts,  it  constitates  them  the 
judges  whether  they  will  or  not  take  these  lands, 
provided  that  they  act  with  the  bonA  fide  object 
of  using  the  lands  for  the  purposes  authorised 
by  the  act,  and  not  for  any  sinister  or  coUatend 
purpose.  Having  provided  for  affording  com- 
pensation to  the  owners  of  the  lands,  the  legis- 
lature leaves  it  to  the  company  to  determine 
what  lands  are  necessaiy  to  be  taken.  Stockton 
and  Darlington  Ry,  v.  Brown^  9  H.  L.  Gas.  246 ; 
6  Jur.  (N.8.)  1168 ;  3  L.  T.  131 ;  8  W.  B.  708. 

Under  67  Gheo.  3,  c.  xxix.  s.  80,  the  city  com- 
missioners of  sewers  have  power,  if  they  please, 
to  take  compulsorily  part  only  of  a  house  for  the 
purposes  of  the  act,  as  well  as  to  take  the  whole. 
But  before  the  commissioners  can  take  com- 
ptUsonly  any  premises  for  the  purposes  of  the  act, 
they  must  formally  adjudge  the  taking  of  the 
premises  to  be  necessary  for  those  purposes ; 
and  therefore,  where  the  commissioners  had  ad- 
judged part  of  a  house  to  be  necessaiy : — Held, 
that  they  were  not  entitled,  on  this  adjudication, 
to  take  the  whole.  Thonuu  v.  Dato^  36  L.  J., 
Ch.  201 ;  L.  B.  2  Ch.  1 ;  16  L.  T.  200  ;  16  W.  B. 
113. 

An  adjudication  of  the  commissioners  that  a 
certain  property  is  required  for  the  purpose  of 
alterations  cannot  be  supported  if  theze  are  no 
grounds  on  which  any  reasonable  person  could 
come  to  the  conclusion  that  it  was  so  required. 
The  commissioners  cannot  validly  adjudicate 
that  a  property  is  required  for  the  purposes  of  an 
improvement  until  they  have  determined  what 
the  improvement  is  to  be,  so  far  as  to  furnish 
materials  for  judging  whether  the  property  is 
required.  Lynch  v.  Setoers  OommissionerSf  66 
L.  J.,  Ch.  409  ;  32  Ch.  D.  72  r  64  L.  T.  699  ;  60 
J.  P.  648--C.  A.    Beversing  34  W.  B.  226. 

Xngineer*!  OpiBiom] — ^The  opinion  of  the  oom- 
pany's  engineer,  if  bona  fide,  is  the  only  evidence 
required  by  the  court  as  to  the  necessity  or  pro- 
priety of  any  purchase,  and  the  onus  of  proving 
want  of  bona  fides  rests  upon  the  party  opposing 
the  purchase.  Brrington  v.  MetropAUan  2>t«- 
triet  Ry,,  61  L.  J.,  Ch.  306 ;  19  Ch.  D.  669  ;  46 
li.  T.  443  ;  30  W.  B.  663. 

A  railway  company  will  be  restrained  from 
compulsorily  taking  land  which  does  not  appear 
to  be  wanted  for  making  their  line,  unless  the 
company  produces  more  proof  that  it  is  reaJly 
wanted  than  the  mere  a£&aavit  of  their  engineer. 
Flower  v.  Z.,  B.^  S.C,  Ry,,  2  Drew.  &  Sm.  330 ; 
6  N.  B.  200 ;  34  L.  J.,  Ch.  640 ;  11  Jur.  (N.B.), 
406  ;  12  L.  T.  10  ;  13  W.  B.  618. 

A  dispute  arose  between  a  company  and  a 
landowner  as  to  the  right  of  the  former  to  take 
some  of  his  land  alleged  to  be  necessary  for  its 
purposes.  The  court  referred  the  question  to 
an  engineer,  whose  opinion  was  in  favour  of  the 
landowner: — ^Held,  ttiat  neither  the  opinion  of 
the  engineer  nor  of  the  court  could  curtail  the 
power  of  the  company  in  respect  to  the  quantity 
of  land  which  the  company,  bonft  fide  acting 
under  its  statutory  powers,  sought  to  obtain. 
Stockton  and  Darlington  Ry,  v.  Broion,  9  H.  L. 
Ca.  246 ;  6  Jur.  (NJ9.)  1168  ;  3  L.  T.  181 ;  8  W.  B. 
708. 

The  court  will  accept  as  conclusive  the  evi- 
dence of  the  engineer  in  the  service  of  the  com- 
pany as  to  the  quantity  of  land  required  for  the 
purposes  of  the  railway,  if  the  statement  has 
a  reasonable  appearance  of  accuracy.  JTamj?  v. 
S,  E.  Ry.,  41  L.  J.,  Ch.  404 ;  L.  B.  7  Ch.  364  ; 
36  L.  T.  110 ;  20  W.  B.  306. 


Evidence  of  engineers  as  experts  on  the  con- 
struction of  the  plans  and  of  the  act  will  not  be 
admitted.  Dowling  v.  Pontypool,  Caerleon^  and 
NewpoH  Ry,,  43  L.  J.,  Ch.  761 ;  L.  B.  18  £q. 
714. 

b.  For  What  Pnrpoaea. 

Saiiotloned  by  Aet.] — Semble,  that  the  court 
wHl  not  allow  bodies  to  whom  parliament  has 
given  powers  of  making  compulsocy  purchases  of 
land,  to  avail  themselves  of  their  parliamentary 
powers,  by  taking  land  which  they  do  not  require 
for  a  bonft  fide  purpose  sanctioned  by  their  act 
of  parliament.  Semble,  also,  that  although  an 
attempt  to  obtain  possession  of  land  has  b^n,  in 
the  first  instance,  made  under  colour  of  the 
powers  of  the  act  of  parliament,  when  not  really 
required  for  the  bonH  fide  purposes  of  the  act, 
yet  if  the  land  afterwards  becomes  really 
necessary  or  desirable  for  such  bon&  fide  pur- 
poses, the  court  will  not  interfere  to  prevent  its 
being  taken.  Wchh  v.  Ma^%che9ter  and  Leeds 
Ry,,  4  MyL  &  C.  116 ;  1  BaUw.  Cas.  676. 

Ownership  acquired  in  land  by  a  public  com- 
pany, under  their  compulsory  powers,  for  the 
purpose  of  their  works,  is  a  quanfied  ownership, 
to  be  restricted  to  the  purposes  expressed  in  the 
act,  those  purposes  being  of  the  essence  of  the 
contract,  and  therefore  the  landowner,  whose 
comfort  and  enjoyment  of  the  remainder  of  his 
estate  are  affected  by  the  company  applying  the 
ownership  for  other  purposes  not  contemplated 
by  the  act,  is  entitled  to  an  injunction  to  re- 
strain the  use  of  the  land  for  such  purposes. 
Boitoek  V.  Nwrth  Staffordehire  Ry,,  3  Sm.  &  Q. 
288 ;  26  L.  J.,  Ch.  326 ;  2  Jur.  (N.S.)  245 ;  4 
W.  B,  336. 

The  defendants,  in  1846,  obtained  an  act  of 
parliament  for  the  construction  of  branch  rail- 
ways, called  the  W.  and  H.  branches,  in  which 
were  the  usual  compulsory  powers  for  the 
purchase  of  land,  but  they  were  not  to  be  exer- 
cised after  the  expiration  of  three  years  fiom 
the  passing  of  the  act,  and  the  undertaking  was 
to  be  completed  within  five  years.  The  term 
limited  for  the  exerdse  of  the  compulsory 
powers  was  subsequently  enlarged  until  1861. 
The  defendants  purchased  of  the  plaintiff  por- 
tions of  his  luid  for  the  purposes  of  the  W. 
railway,  an  undertaking  particularly  advan- 
tageous to  the  plaintiff,  and  commenced  con- 
stnicting  the  line.  It  was,  however,  never 
completed,  and  in  1860  was  entirely  abandoned. 
In  1868  the  defendants  introduced  a  bill  to 
construct  another  line  of  railway,  and  for  that 
purpose  intended  to  use  the  lands  purchased  of 
the  plaintiff.  On  demurrer  to  a  bill  for  want  of 
equity : — ^Held,  that  although  a  landowner  has 
been  compelled  to  part  with  his  land  to  a  railway 
company,  however  beneficial  it  may  be  to  him 
that  the  railway  should  be  made,  no  obligation 
is  thrown  on  the  company  to  complete  their 
undertaking,  and  no  right  exists  in  the  land- 
owner to  compel  them  to  do  so ;  nor,  if  the  com- 
pany should  altogether  abandon  the  undertaking, 
and  apply  the  land  taken  under  the  powers  of 
the  act  to  a  different  purpose  than  the  making 
of  the  railway,  has  the  landowner  any  new 
right,  arising  from  the  state  of  things,  which 
can  be  enforced  in  a  court  of  equity.  Attley  v. 
Maneheiter,  Sheffield,  and  lAncolmhire  Ry,,  2 
De  G.  A:  J.  463  ;  27  L.  J.,  Ch.  478  ;  4  Jur.  (N.S.), 
667 ;  6  W.  B.  661.  See  Dover  Harhow  v.  8,  E, 
Ry.,  9  Hare,  489  ;  21  L.  J.,  Ch.  886 ;  MHon  v 
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X.  4'  N,  W,  By,,  18  Ch.  D.  268 ;  41  L.  T.  429 ; 
28  W.  E.  178— C.  A. 

A  railwaj  company  empowered  by  act  of  par- 
liament to  oonstmct  "a  railway  and  worss" 
within  certain  limitB  as  to  space  and  time, 
is  authorised  mider  s.  16  of  the  Railway  Glauses 
Consolidation  Act,  within  such  limits,  without 
the  consent  of  the  owner,  to  take  land  for  the 
purpose  of  constructing  the  yarious  works  men- 
tioned in  that  section,  although  the  line  be 
opened,  and  the  works  be  not  necessary,  but 
only  oonyenient  for  the  purposes  of  the  line. 
Said  y.  Maldon,  Witham  ana  Braintree  By,,  6 
Railw.  Gas.  779. 

A  railway  company  obtained  an  act  of  parlia- 
ment in  1864  for  extending  their  operations, 
containing  compulsory  powers  to  take  additional 
lands  in  connection  witn  their  undertaking.  The 
plaintiff's  land  was  included  in  the  deposited 
plans  referred  to  in  the  act.  It  was  proyided  by 
the  act  that  a  street  called  Albert  Street  should 
not  be  stopped  up  by  the  company  without  the 
consent  of  the  yestry  of  the  parish  of  Islington. 
In  1865,  th6  company,  haying  been  unable  to 
obtain  the  consent  of  the  Islington  yestry  to  the 
stopping  up  of  Albert  Street,  obtained  another 
act  for  the  improyement  of  their  Highbury 
station,  and  for  other  purposes,  by  which  it  was 
recited  that  it  was  expedient  that  the  company 
should  be  empowered  to  stop  up  Albert  Street, 
and  also  to  acquire,  by  compulsion  or  otherwise, 
additional  lands  in  connection  with  their  under- 
taking, and  the  company  was  empowered  to 
take  the  lands  includea  in  the  deposited  plans  ; 
and  it  was  also  enacted  that  they  might  stop  up 
Albert  Street,  proyided  that  they  made  another 
street  in  a  prescribed  direction.  None  of  the  plain- 
tiff's  land  was  included  in  the  plans  referred  to 
in  this  act.  The  company,  before  the  expiration 
of  the  compulsory  powers  of  the  act  of  1864, 
gaye  notice  to  him  to  take  some  of  his  land  in- 
cluded in  the  plans  referred  to  in  that  act ; 
although  it  was  admitted  that  the  land  was 
wanted  to  form  the  new  street  under  the  pro- 
yisions  of  the  act  of  1866.  The  plaintiff  filed  a 
bill  in  equity  for  an  injunction  : — Held,  that  he 
was  entitled  to  an  injunction,  the  stopping  up  of 
Albert  Street  not  being  one  of  theJ)urpo6e8  of 
the  act  of  1864.  Lamb  y.  North  Zonaon  By., 
L.  R.  4  Gh.  522  ;  21  L.  T.  98  ;  17  W.  R.  746. 

Sabtidiary  Objeot] — Compulsory  powers  to 
take  land  are  giyen  to  railway  companies,  and 
must  be  exercised,  for  the  sole  purpose  of  con- 
structing the  railway  and  works;  therefore 
where  a  railway  company  endeayoured  by  means 
of  their  compulsory  powers  to  construct  a  road, 
so  as  to  accomplish  a  subsidiary  object,  they 
were  restrained,  at  the  instance  of  the  land- 
owner whose  property  would  be  affected,  though 
the  proposed  works  were  within  the  scope  of 
their  act.  Dodd  y.  SalUhury  and  Yeovil  By., 
1  Giff.  158  ;  5  Jur.  (N.8.)  782. 

A  railway  company,  haying  taken  laud  belong- 
ing to  v.,  and  completed  the  railway,  after 
negotiating,  gsiyc  a  notice  to  V.  to  treat  for  other 
land,  for  the  purpose  of  enabling  them  to  carry 
out  an  agreement  with  L. : — ^Held,  that  they 
must  be  perpetually  restrained  from  so  doing. 
Vane  y.  (hekermovth,  Kemmch,  and  Ponrith  By.^ 
12  L.  T.  821 ;  13  W.  R,  1016. 

The  company,  in  order  to  ayoid  the  necessity 
of  completdy  blocking  up  the  plain tiff*s  entrance, 
took  land  of  his  to  diyert  a  roeul  so  as  to  diminish 
the  obstruction  : — Held,  that   such   land   was 


necessary  for  the  purposes  of  the  act,  though  the 
plaintiff  did  not  desire  the  diyersion  of  the  road, 
and  objected  to  his  land  being  taken  for  the 
purpose.  DotoUng  y.  PontypoM,  Caerleon^  an£ 
Newport  By.,  supra. 

Waterworks  —  SuxflMO  Works.]  —  Where  a. 
waterworks  company  authorised  to  take  certain 
lands  by  a  special  act,  incorporating  the  Water- 
works Glauses  Act  of  1847  and  1863,  proposed  to 
construct  an  aqueduct  by  means  of  a  tunnel 
through  a  field,  and  deposited  plans  which  gaye 
no  indications  of  sur&oe  works,  and  it  after- 
wards appeared  that  they  intended  to  sink  a 
shaft  to  obtain  additional  water  from  the  springs 
beneath  the  field,  and  to  erect  pumping-engine» 
and  other  works  on  the  surface : — Held,  that  the 
company  was  not  authorised  by  the  seyeral  acts 
referred  to  to  construct  such  additional  works, 
and  that,  saye  for  the  temporary  purpose  of 
construction  their  power  oyer  the  land  was 
limited  to. making  a  tunnel,  in  conformity  with 
the  plans  deposited.  Simpson  y.  South  Staffard- 
thire  Waterworki,  4  De  G.  J.  &;  S.  679 ;  34  L.  J., 
Gh.  380 ;  11  Jur.  (K.8.)  453 ;  12  L.  T.  360 ;  IS 
W.  R.  729,  908. 

Colourable  Prooeeding.]— The  plaintiff  waa- 
owner  of  six  adjacent  houses,  fiye  in  G.  Place,  and 
one  in  Butler's  Alley.  Four  of  the  houses  in  6. 
Place  adjoined  Butler*s  Alley.  On  the  2nd  of 
December,  1884,  the  commissioners  of  sewers 
resolyed  to  alter,  widen,  and  extend  Butler*s 
Alley,  and  adjudicated  that  the  plaintiff's  six 
houses  were  required  for  that  purpose.  Shortly 
afterwards  they  senred  the  plaintiff  with  a  notice 
to  treat,  which  stated  that  the  houses  were 
required  for  altering  and  widening  Butler's  Alley.* 
It  appeared  from  a  plan  sent  to  the  plaintiff  that 
the  part  of  Butler's  Alley  which  lay  at  the  back 
of  the  four  houses  in  G.  Place  was  only  to  be 
widened  by  a  strip  tapering  from  the  width  of 
twelye  indiies  to  a  point,  and  it  appeared  that 
considerable  alterations  were  to  be  made  in  the 
leyel  of  O.  Place  and  Butler's  Alley.  The  plaintiff 
moyed  for  an  injunction  : — Held,  that  it  was  a 
question  to  be  tried  at  the  hearing  whether  the 
only  real  object  of  the  commissioners  as  to  the 
part  of  Butler's  Alley  adjoining  the  plaintifEs' 
houses  was  not  to  lower  its  leyel,  and  whether 
the  minute  widening  of  that  street  was  not 
merely  colourable,  and  proposed  in  order  to  give 
them  power  to  purchase  under  their  act,  which 
gaye  them  a  power  of  compulsory  purchase  for 
the  purpose  of  widening  streets,  but  not  for  the 
purpose  of  altering  leyels ;  and  that,  ^ei^fore, 
the  commissioners  ought  to  be  restrained,  till  tJie 
hearing  or  further  order,  from  proceeding  to 
assess  the  yalue  of  the  plaintiff's  houses.  I^fneh 
y.  8ewer$  Commistionert,  56  L.  J.,  Gh.  409 ;  38 
Gh.  D.  72 ;  54  L.  T.  699 ;  60  J.  P.  548— C.  A. 
Beyersing  34  W.  R.  226. 

For  Purposes  of  Bzoayatioii,  4o.] — ^A  railway 
act  empowered  the  company  to  maxe  and  main- 
tain the  works  mentioned  in  it,  and  to  enter 
upon,  take  and  use  such  of  the  lands  specified  in 
the  plans  as  should  be  necessaiy  for  such  pur> 
poses : — Held,  that  the  proyision  did  not  authorise 
the  company  to  takecompulsorily  andpermanently 
land  required  only  for  the  purpose  of  excayating 
materials  therefrom,  although  within  the  limits 
of  deyiation ;  and  they  were  restrained  from 
taking  steps  to  haye  the  yalue  of  such  land 
assessed.    Ecertfield  y.  Mid-Stiuesp  By.^  3  De 
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0.&J.286;  28  L.  J.,  Ch.  107 ;  5  Jnr.  (BT  Jl.)  776  ; 
7  W.  B.  102. 

An  estuaiy  company  was  empowered  to  make 
and  maintain  certain  cats  and  works,  and  to 
enter  upon,  take  and  use  sach  of  the  lands 
delineated  in  the  deposited  plans  as  might  be 
necessaiy  for  that  purpose  : — ^Held,  that  the 
company  was  not  entitled  to  take  oompnlsorily 
land  which  was  required,  not  for  the  site  of  the 
cnts  or  works,  bat  to  supply  materials  for  the 
execution  of  works  on  other  land.  Bentinok  v. 
Narfolk  Ettuary  Co^  8  De  G.  M.  &  O.  714  ;  26 
L.  J.,  Ch.  404  ;  8  Jur.  (K.8.)  846 ;  6  W.  E.  327. 

A  railway  company  required  a  landowner 
to  sell  them  certain  lands,  which  they  were 
empowered  by  their  act  to  take  for  the  purposes 
of  their  railway.  Their  engineer  stated  tnat  they 
intended  to  use  the  land  for  the  purpose  of 
depositing  spoil  and  materials  during  the  con- 
struction of  the  railway,  and  that  it  was 
nncertain  whether  they  would  require  the  land 
after  the  completion  of  the  railway.  A  motion 
by  the  landowner  for  an  injunction  to  restrain 
the  company  from  taking  the  land  was  refused. 
Lund  y.  Midland  Ry.^  34  L.  J.,  Ch.  276. 

Where  Corporation  oannot  make  Profit.] — ^A 
corporation,  being  the  local  board  of  health  for 
the  town,  was  empowered  by  an  order  of  the 
secretary  of  state,  confirmed  by  act  of  parliament, 
to  take  certain  lands  and  hoascs  specified  in  the 
schedule,  for  the  purpose  of  widening  and 
improving  a  street ;  and  served  the  usual  notices 
to  treat  under  the  Lands  Clauses  Act,  1845,  upon 
the  owner.  The  owner  filed  a  bill  to  restrain  the 
corporation  from  taking  more  of  the  property 
comprised  in  the  schedule  than  was  actually 
required  for  the  purpose  of  widening  the  street : — 
Held,  that  as  the  corporation  required  this 
property  for  the  improvement  of  the  town,  from 
which  no  profit  or  compensation  was  obtained, 
it  was  not  confined,  like  a  railway  company,  to 
the  narrow  limits  of  the  property  actually 
required  for  the  purpose  specified,  but  was  at 
lil^rty  to  purchase  all  the  property  included  in 
the  schedule.  Quintan  y.  ^rUtol  Corporatio-n, 
43  L.  J.,  Ch.  783  ;  L.  R.  17  Eq.  624  j  30  L.  T. 
112  ;  22  W.  R.  434. 

A  public  body  intrusted  by  the  legislature  to 
construct  a  public  work  for  the  public  advantage, 
and  with  no  profit  to  themselves,  was  authorised 
to  take  compulsorily  more  land  than  was  required 
for  the  purpose  of  effecting  the  improvements 
specified  in  their  act,  with  certain  powers  of 
disposing  of  superfiuous  lands  : — Held,  that  they 
were  entitled  to  take  the  whole  of  the  lands 
scheduled  in  their  act,  even  though  with  the 
avowed  object  of  reselling  a  portion  of  such 
lands  to  a  railway  company ;  one  of  the  purposes 
of  their  act  being  to  obtain  money  for  the  improye- 
ments.  Oalloway  y.  Loridon  Chrporation,  35 
L.  J.,  Ch.  477  ;  L.  R.  1  H.  L.  34  ;  12  Jur.  (ir.8.) 
747;  14L.T.  865. 

Held,  also,  that  they  were  not  Incapacitated 
from  taking  the  whole  of  the  lands  comprised  in 
the  schediide,  although,  before  they  obtained 
their  power  to  take  land,  they  had  contracted 
conditionally  upon  their  obtaining  such  power 
to  sell  the  lands  for  a  certain  sum.    lb. 

"Street."]  — The  word  "street"  means  a 
thoroughfare  with  houses  on  both  sides,  not 
merely  a  road  or  a  footway.    lb. 

Though  the  woi-d  "  street "  may  include  the 
houses   n  butting   or   fronting    upon   a   public 


thoroughfare,  as  well  as  the  actual  roadway  or 
footways,  yet  the  strict  and  primA  facie  meaning 
of  the  word  "  street  '*  is  confined  to  the  roadway 
and  footways ;  and  therefore,  in  the  construction 
of  the  Holbom  Valley  Improvement  Act,  1864, 
which  gave  the  corporation  of  London  powers  to 
construct  a  viaduct  or  raised  way  over  Holbom 
Valley,  and  to  make  certain  new  streets,  and  to 
acquire  lands  for  the  purposes  of  the  act ;  and 
which  enacted  that  in  any  case  in  which  the 
corporation  might  require  to  take  any  lands- 
alr^y  purchased  by  the  London,  Chatham,  and 
Dover  Biailway  Company,  and  that  company  was 
unwilling  to  dispose  of  the  same,  or  reqaired  the 
same  for  the  purposes  of  their  railway,  it  should 
be  referred  to  arbitration  in  manner  therein- 
before provided;  provided  always,  that  this 
provision  should  not  be  construed  to  prevent  the 
corporation  takins  all  such  lands  of  the  railway 
company  as  might  be  required  for  the  construction 
of  the  yiaduct  or  raised  way  of  the  line  of  the 
new  streets  authorised  by  the  act : — Held,  that 
the  latter  provision  did  not  apply  to  a  case  where 
the  corporation  required  to  take  a  piece  of  land 
already  purchased  by  the  railway  company,  but 
did  not  require  the  same  for  the  construction  of 
the  actual  roadway  or  footways  of  the  viaduct 
or  new  streets.  Z.,  C.  4'  J^*  ^y-  ▼•  London  Obr- 
poration,  19  L.  T.  250. 

TaUngnot  neoestary  —  Objeot  attained  In. 
another  way.] — ^When  a  railway  company  has 
giyen  notice  to  take  land  for  some  object  which 
is  clearly  within  their  compulsory  powers,  a 
court  of  equity  will  not  interfere  to  restrain 
them  merely  on  the  ground  that  they  might 
obtain  the  same  object  In  some  other  way  with- 
out taking  the  land.  Lamb  y.  yarth  London 
By,,  L.  R.  4  Ch.  622 ;  21  L.  T.  98  ;  17  W.  R.  746. 

Question  for  Jury.]— A.  was  owner  of  a  field, 
the  whole  of  which  was  contained  in  the  books 
of  reference  of  a  railway  company,  but  fifteen 

Eerches  of  it  lay  beyond  the  limits  of  deviation 
dd  down  in  the  plans.  The  company  served  a 
notice  upon  A.,  requiring  part  of  the  field  for  the 
purposes  of  the  railway.  A.  gave  notice  to  the 
company  that  if  they  took  part  they  must  take 
the  whole,  to  which  they  agreed.  A.  afterwards 
receded  from  his  notice.  The  company  entered 
upon  the  whole: — ^Hdd,  that  the  question 
whether  the  fifteen  perches  were  necessary  for 
the  works  was  for  the  jury,  and  also  that  A. 
having  required  the  company  to  take  the  whole, 
oould  not  object  that  their  entry  on  that  por- 
tion was  unlawful.  Doe  d.  ArmUtead  v.  North 
Staffordshire  By,,  16  Q.  B.  626  ;  20  L.  J.,  Q.  B. 
249  ;  16  Jur.  944. 

Bestraining  Proesedings— Estoppel  by  Con- 
dnot — Vegotiationi.] — The  plaintiff  was  owner 
of  six  adjacent  houses,  fiye  in  G.  Place,  and  one 
in  Butler's  Alley.  Four  of  the  houses  in  G.  Place 
adjoined  Butler's  Alley.  On  the  2nd  of  Decem- 
ber, 1884,  the  commissioners  of  sewers  resolved 
to  alter,  widen,  and  extend  Butler's  Alley,  and 
adjudicated  that  the  plaintiff's  six  houses  were 
required  for  that  purpose.  Shortly  afterwards 
they  served  the  plaintiff  with  a  notice  to  treat, 
which  stated  that  the  hoases  were  required  for 
altering  and  widening  Butler's  Alley.  The  plain- 
tiff sent  in  a  claim  for  2,5002.  The  parties  could 
not  agree  about  the  price,  and  in  October,  1885, 
the  negotiations  having  come  to  an  end,  the  com- 
missioners proceeded  to  summon  a  jury.    The 
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plaintiff  then  made  inquiry  as  to  their  plans, 
and  commenced  this  action  to  prevent  them 
from  taking  the  property.  It  appeared  from  a 
plan  sent  to  the  plaintiff  in  November,  1885| 
which  was  the  first  information  he  had  as  to  the 
natare  of  the  alterations  proposed  by  the  com- 
missioners, that  the  part  of  BaUer's  All^  which 
lay  at  the  back  of  tne  fonr  houses  in  G.  Place 
was  only  to  be  widened  by  a  strip  tapering  from 
the  width  of  twelve  inches  to  a  point,  and  it 
appeared  that  considerable  alterations  were  to  be 
inade  in  the  level  of  G.  Place  and  Butler's  Alley . 
The  plaintiff  moved  for  an  injunction: — Held, 
that  Thomas  v.  Daw  (2  L.  B.  Ch.  1)  was  in- 
applicable, as  in  that  case  the  plaintiff  knew  all 
along  what  the  plans  of  the  commissioners  were, 
whereas  in  the  present  case  the  plaintiff  did  not 
know  them  till  after  the  negotiations  were  at  an 
end,  and  was  justified  in  believing  the  repre- 
sentation in  the  notice  that  his  houses  were 
required  for  altering  and  widening  Butler*s  Alley, 
and  that  the  plaintiff's  conduct  liad  not  been 
such  as  to  debar  him  from  asserting  his  rights. 
Lynch  v.  Setvertt  Cummi$$hner8^  65  L.  J.,  Ch. 
409  ;  32  Ch.  D.  72  ;  54  L.  T.  699  ;  60  J.  P.  648 
— C.  A.    Bevereing  34  W.  B.  226. 

Trifling  Exoets.] — ^Where  a  railway  company 
lakes  land  in  excess  of  its  powers,  semble,  the 
court  will  not  grant  relief  by  injunction  if  the 
quantity  and  value  of  the  land  are  extremely 
small  Dowllng  v.  PmUijpool^  Caerleon  and  Kew- 
poH  iZy.,  43  L.  J.,  Ch.  761  ;  L.  B.  18  Bq.  714. 


o.  Iiimits  of  Deviation. 

Powers  of  Company.]— By  an  act  of  parlia- 
ment,  authorising  an  extension  of  a  line  of  rail- 
way and  the  construction  of  a  station,  which  act 
incorporated  the  Lands  Clauses  Act  and  the  Bail- 
ways  Clauses  Act,  it  was  enacted,  that,  subject 
to  the  powers  of  deviation  in  the  said  Bail- 
ways  Clauses  Act  contained,  it  shall  be  lawful 
for  the  said  company  to  make  and  maintain  the 
said  extension  and  the  said  station,  and  the 
works  connected  therewith,  in  the  lines,  &c., 
and  upon  the  lands  delineated  upon  the  said 
plans,  &c.,  and  to  enter  upon,  take,  and  use  such 
of  the  said  lands  as  shaU  be  necessary  for  the 
purpose.  Plaintiff's  lauds  were  delineated  upon 
the  plans,  and  marked  1  and  4,  and  the  line  of 
deviation  passed  through  both  lots.  The  com- 
pany required  the  entire  of  lots  1  and  4  for 
the  purpose  of  extension  and  the  station  : — ^Held, 
dissolving  an  injunction  obtained  by  plaintiff, 
that  the  company  weie  empowered  to  take  all  or 
any  part  of  the  lands  delmeated  on  the  plans, 
although  beyond  the  line  of  deyiation,  and 
although  they  were  not  so  entitled  under  the 
powers  of  deviation  contained  in  the  Bailways 
Clauses  Act.  Crawford  v.  Chester  and  Holyhead 
Ry.,  11  Jur.  tl7. 

It  is  not  necessary,  in  order  to  entitle  a  rail- 
way company  to  take  lands  for  the  purposes  of 
their  works,  that  the  particular  works  should 
appear  on  the  depositea  plans.  It  is  sufQcient 
that  the  lands  should  be  within  the  limits  of 
deviation  delineated  on  the  plan.  Weld  v.  X.  4* 
8,  W.  By,,  32  Beav.  340  ;  1  N.  B.  416  ;  33  L.  J., 
Ch.  142  ;  9  Jur.  (N.B.)  610  ;  8  L.  T.  13 ;  11  W.  B. 
448. 

A  corporation,  previously  to  an  application  to 
parliament  for  an  act,  served  the  usual  parlia- 
mentary notice  of  its  intention  to  apply  for 


power  to  take  certain  land.  In  the  margin  at 
the  schedule  the  property  proposed  to  be  taken 
was  referred  to  as  **  property  in  the  line  of  the 
proposed  work  as  at  present  laid  out  (including 
property  any  part  oi  which  is  within  eleven 
yards  or  theresuwuts  of  the  centre  line  of  such 
proposed  work  as  delineated  upon  the  plan)  *'  : — 
Held,  that  the  corporation  was  not  by  this  state- 
ment restricted  from  taking  a  greater  total 
breadth  than  twenty-two  yards,  provided  that 
what  It  took  was  within  the  limits  of  deviatioo 
prescribed  by  its  act.  Hudderttfield  Qtrporalwm 
and  Jaeamb,  In  re,  L.  B.  17  £q.  476 ;  30  L.  T.  78. 
Affirmed,  44  L.  J.,  Ch.  96 ;  L.  B.  10  Ch.  92;  81 
L.  T.  466  ;  23  W.  B.  100. 

Held,  also,  that,  if  necessary,  the  wozxls  **  or 
thereabouts  **  might  be  considered  to  extend  the 
limit  to  an  entire  breadth  of  one-thiid  more  than 
the  specified  quantity  of  twice  eleven  yards.    Jb, 

A  railway  act  empowered  the  company  to  take 
lands  delineated  on  the  deposited  plans  and 
described  in  the  book  of  reference  : — Held,  that 
where  the  boundary  of  a  plot  was  left  unclosed 
outside  the  limits  of  deviation,  the  company 
might  at  any  rate  take  up  to  the  limits  of  devia- 
tion. Dowling  v.  Pontypool,  Caerleon  and  New- 
poH  By.,  43  L.  J.,  Ch.  761 ;  L.  B.  18  Bq.  714. 

The  deposited  plans  and  book  of  reference 
showed  a  small  plot,  No.  38,  nearly  surrounded 
by  a  large  plot.  No.  37.  The  schedule  to  the 
notice  to  treat  mentioned  37  but  not  38,  and  the 
accompanying  plan  omitted  both  the  number 
and  the  boundary  of  38.  The  painted  area  on 
the  notice  plan  in  fact  covered  the  site  of  No.  38, 
and  this  fact  was  known  to  the  plaintiff  long 
before  he  pointed  out  the  objection  : — ^Held,  that 
the  notice  was  sufficient  under  the  circumstances 
to  entitle  the  company  to  take  38.    lb. 

Held,  also,  that  the  word  "  delineated  "  oould 
not  be  limited  to  mean  surrounded  on  every  side 
by  lines,  but  that  it  meant  sketched  or  repre- 
sented, or  so  shown  that  landowners  would  have 
notice  that  the  land  might  be  taken.    lb. 

A  railway  company  served  an  occupier  with 
notice  to  treat  for  part  of  a  property  described 
on  a  plan  annexed  to  a  schedule  to  their  notice, 
and  which  showed  a  plot  of  ground  partly 
within  and  partly  without  the  limit  of  deviation, 
and  bounded  at  the  extremity  by  a  road.  The 
deposited  plans  had  marked  upon  them  a  field, 
which  the  proposed  line  of  railway  would  not 
touch,  but  through  which  the  limit  of  deviation 
would  pass.  The  boundaries  of  the  field  outside 
the  limit  of  deviation  were  not  marked  on  the 
plan,  but  the  boundaries  which  were  within  that 
line  were.  The  court  restrained  the  company 
from  taking  the  land  beyond  the  limits  of 
deviation  on  the  undefined  side,  though  the 
name  of  the  owner  of  the  whole  field  was 
described  in  the  book  of  reference.  Wriifl^y  v. 
Laneathire  and  Yorkshire  By.,  4  Giff.  352 ; 
9  Jur.  (N.8.)  710  ;  8  L.  T.  267. 

A  market  company  obtained  a  special  act, 
the  preamble  of  which  recited  that  a  convenient 
site  might  be  obtained  between  certain  streets 
on  the  east  and  certain  other  streets  on  the 
west,  and  which  enacted  that  the  Market  and 
Fairs  Clauses  Act  was  incorporated  therewith. 
Sect.  24  authorised  the  erection  of  a  market- 
house  on  Ifuid  described  in  the  deposited  plana, 
and  by  s.  25  the  company  were  enabled  to  alter 
and  widen  streets  in  the  way  pointed  out  on  the 
deposited  plans,  and  by  s.  30  to  buy  additional 
lands,  not  exceeding  two  acres.  A.  B.  was  the 
owner  of  land  on  the  west  side  of  one  of  the 
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Btreeto  on  the  western  boundary  of  the  area 
spoken  of  in  the  preamble,  and  his  land  was 
described  in  the  deposited  plans,  bat  it  did  not 
thereby  appear  that  more  was  intended  to  be 
taken  than  enough  to  widen  one  of  the  streets 
named  in  s.  25.  The  company  proceeded  to  take 
the  whole  land  of  A.  B.  compnlsorily,  and  to 
build  upon  it  a  ooyered  building,  in  addition  to 
the  market-house  authorised  by  s.  24 ;  where- 
upon A.  B.  filed  his  bill  for  an  injunction,  whidi 
Dvas  granted,  the  Master  of  the  RoIIb  deciding 
that  the  company  could  only  erect  one  market- 
house  and  not  two,  and  that  on  the  east  side ; 
and  that  although  the  preamble  could  not 
control  the  enactments,  it  might  be  resorted  to 
to  remoye  obscurity.  The  company  appealed : — 
Held,  that  as  the  land  of  the  plaintiff  was 
described  in  the  plan,  and  as  therefore  it  might 
be  wanted,  the  company  was  authorised  to  take 
it ;  and  as  by  the  general  act  "  the  singular  may 
mean  the  plural,"  the  company  were  not 
restricted  by  the  word  *' market-hoase ; "  that 
the  enactments  of  the  special  act  did  not  require 
a  reference  to  the  preamble  to  explain  them, 
and  the  injunction  must  be  dissolved,  the 
company  being  the  proper  judges  of  what  lands 
were  necessary  for  the  works.  Riehardi  y. 
Scarborough  Public  Market  Co.^  23  L.  J., 
Ch.  110. 

The  plaintiffs  were  tenants  of  a  nursery-ground, 
through  the  S.W.  part  of  which  ran  the  central 
line  of  an  intended  r^way,  as  shown  on  the 
deposited  plans.  Only  the  S.W.  boundary  and 
part  of  the  8.E.  boundary  of  the  nursery-ground 
were  delineated  on  the  plans,  the  latter  being 
carried  to  a  point  a  little  to  the  N.E.  of  the  N.E. 
limit  of  deviation,  and  the  paths  in  the  ground 
were  carefully  delineated,  and  carried  on  to  short 
unequal  distances  beyond  the  same  limit.  The 
company  gave  the  plaintiffs  notice  to  treat  for  a 
strip  of  land  bounded  on  the  N.E.  by  an  imaginary 
line  beyond,  and  distant  about  a  chain  and  a 
half  from,  the  K.E.  limit  of  deviation.  If  this 
line  had  been  traced  on  the  plan,  the  tracings  of 
the  outer  boundary  of  the  nursery-ground,  and 
those  of  nearly  all  the  paths,  would  have  stopped 
short  of  it.  The  plaintiffs  applied  for  an 
injunction  to  restrain  the  company  from  taking 
any  ground  to  the  N.E.  of  the  K.E.  limit  of 
deviation,  as  not  being  delineated  on  the  plans : 
— Held,  that  nothing  to  the  N.E.  of  the  limit  of 
deviation  could  be  considered  to  be  "  delineated  *' 
on  the  plan,  and  that  the  company  could  not 
take  compnlsorily  anything  beyond  that  limit. 
Protheroe  v.  Tottenham  and  Forett  Bate  Ry,y 
[1891]  3  Ch.  278  ;  66  L.  T.  323— C.  A. 

When  a  company  seek  to  obtain  power  to 
acquire  a  limited  portion  only  of  a  piece  of  land 
of  great  extent  which  is  not  broKen  up  into 
closes,  they  must  frame  their  deposited  plans  in 
such  a  way  as  to  show  how  much  of  it  they  mean 
to  acquire  power  to  take.  Bowling  y.  Pontypool^ 
^0,,  By,  (L.  R.  18  Bq.  714)  discussed.     lb. 

Land  reasonably  Saqnixed.] — ^A  railway  com- 
pany, authorised  by  its  special  act  to  take  such 
of  the  lands  shown  and  described  in  the  deposited 
plans  and  books  of  reference  as  might  be 
required  for  Uie  purposes  mentioned  in  the 
special  act,  has  power  to  take  lands  outside  the 
limits  of  deviation,  if  such  lands  are  reasonably 
required  for  the  construction  of  the  line  of  rail- 
way within  the  limits  of  deviation,  provided  such 
lands  have  been  properly  shown  and  described 
in  the  deposited  plans  and  books  of  reference. 


Wrigley  y.  Lanea$hire  and  Yorkshire  Ry^ 
(4  Giff.  352)  explained.  Bowling  v.  Pontypool^ 
\o.^  Ry,  (L.  B.  18  Eq.  714)  approved.  Finck  v. 
L,  ^  8.  IT.  Ry.,  69  L.  J.,  Ch.  468 ;  44  Ch.  J>. 
330 ;  62  L.  T.  881  j  38  W.  R.  613— C.  A. 

The  deposited  plans  and  books  of  reference 
showed  two  tenements  of  land  (numbered  thereon 
as  Nos.  122  and  123),  which  consisted  of  two 
houses  with  their  respective  cartilages.  One  of 
the  houses,  and  part  of  the  other  house,  as  w^ 
as  parts  of  the  curtilages  of  both,  were  within 
the  limits  of  deviation,  but  the  remaining  parts 
of  the  two  tenements  were  outside  those  limits. 
The  tenant  of  the  house  partly  within  and  partly 
without  the  limits  required  the  company  to  take 
the  whole  of  his  tenement,  but  the  plaintiff,  the 
landlord,  refused  to  sell  the  whole  of  the  two 
tenements  to  the  company :— Held,  tiiat,  under 
such  circumstances,  it  oecame  reasonably  neces- 
sary for  the  company  to  take  the  whole  of  the 
two  tenements  numbered  122  and  123,  and  that, 
as  they  were  shown  and  described  in  the 
deposited  plans  and  books  of  reference,  the 
company  were  entitled  to  take  them.  Pulling  v. 
X.,  C.  4'  I),  Ry.  (3  De  G.  J.  &  S.  661)  dis- 
tinguished.   Ibm 

For  Biding.]  —  Land  within  the  limits  of 
deviation  in  the  deposited  plans  and  sections, 
but  not  actually  taken  in  the  first  instance  by 
the  company,  may  be  taken  for  the  purposes  of 
making  a  siding,  so  as  to  give  local  traffic  an 
ingress  on  to  the  main  line.  3ylar't  JBttate,  In  re, 
1  Jur.  (K.8.)  976.  See  Ofther  y.  Midland  Ry., 
17  L.  J.,  Ch.  236 ;  2  Ph.  463 ;  6  Bailw.  Cas.  187, 
and  eaeoM  sub  tit.  Railway. 

Admiiilbility  of  Evidence.]  —  Evidence  (not 
before  the  committee  of  parliament)  was  admitted 
to  prove  boundaries  beyond  those  shown  on  the 
deposited  plans,  and  was  used  in  determining  the 
extent  of  the  ''lands  delineated."  Bowling  v. 
Piontynooly  Oaerlson  and  Newport  Ry,,  supra. 

Evidence  of  engineers  as  experts  on  the  con- 
struction of  the  plans  and  of  the  act  will  not  be 
admitted.    lb. 


d.  Hoiiaea,  BnlMlnga  and  Xanofaotozlaa. 

i.  In  Oeneral, 

"  Honie."]— The  word  "house"  in  s.  92  com- 
prises everything  which  would  pass  by  that 
word  in  a  conveyance.  Xing  v.  IVycombe  Ry., 
28  Beav.  104 ;  29  L.  J.,  Ch.  462 ;  6  Jur.  (N.S.) 
239  ;  2  L.  T.  107. 

The  word  "house,"  in  s.  92,  includes  only 
what  would  pass  by  a  oonveyance  of  a  house, 
and  does  not  include  a  field  occupied  with  the 
house,  which  is  not  necessary  to  the  occupation 
of  the  house.  Fergvsion  v.  ^.,!^.  Jf  S.  C,  Ry,, 
3  De  G.  J.  &  S.  663  ;  83  L.  J.,  Ch.  29  ;  9  L.  T., 
134  ;  11  W.  R.  1088  ;  2  N.  R.  666. 

The  word  "house"  includes  all  that  would 
pass  by  a  devise  of  the  house ;  but  that  does  not 
mclude  land  which  is  not  necessary  for  the  con- 
venient use  and  occupation  of  the  house,  but 
only  for  the  personal  use  and  convenience  of  the 
owner  and  occupier.  Steele  v.  Midland  Ry,, 
L.  R.  1  Ch.  276 ;  12  Jnr.  (KA)  218  ;  14  L.  T.  S  ; 
14  W,  R.  867. 

The  word  "house"  In  s.  92  must  be  inter- 
preted as  used  in  the  general,  if  not  universal, 
sense  in  which  the  law  understood  it.    6hroivenor 
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▼.  ^iom  and  Leatherh^ad  Ry.,  8  0.  B.  (17.8.) 
731  ;  30  L.  J.,  0.  P.  82  ;  2  L.  T.  487. 

A  notice  to  treat  given  by  a  railway  company 
for  the  purchase  of  the  right  or  easement  of 
making  and  for  ever  maintaining  the  railway  by 
a  bridge  oyer  a  landowner's  property,  is  a  valid 
notice.  Pinohin  v.  London  and  BlaehwaU  By., 
1  Kay  &  J.  34  ;  2  Eq.  R.  1172  ;  1  Jur.  (N.S.)  241 ; 
3  W.  B.  52. 

Validity— Baieineiit»J — Semble,  a  notice  to 
treat  for  the  purpose  ox  a  right  or  easement  of  a 
stratum  of  air  over  land  belonging  to  a  manu- 
factory is  not  a  notice  warranted  by  the  Lands 
Clauses  Act,  the  word  **  hereditaments  "  used  in 
the  interpretation  .clause  as  a  meaning  of  the 
word  "Icmds"  signifying  corporeal  heredita- 
ments, and  therefore  not  including  a  right  of 
way.  Pirichin  v.  London  and  Blaekwall  By.., 
5  De  G.  M.  &  a.  861  ;  3  Eq.  B.  438  ;  24  L.  J.,  Ch. 
417  ;  1  Jut.  (n.8.)  241  ;  3  W.  B.  126.  See  Q,  W. 
By,  V.  Stjoindon  and  Cheltenham  By,,  supra. 

Two  Votieei.  ] — ^Arailway  company,  empowered 
to  take  lands,  is  not  restricted  to  one  notice,  but 
may,  after  a  notice  for  taking  certain  lands,  give 
a  further  notice  for  taking  other  lands  within 
the  prescribed  limits,  such  aidditional  lands  being 
necessary  for  the  works.  Stamps  v.  BiTmingham, 
Wolverhampton  and  Stour  Valley  By.,  7  Hare, 
251  ;  6  Bailw.  Cas.  123 ;  17  L.  J.,  Ch.  481  ;  12 
Jur.  720.  Affirmed  on  appeal,  2  Ph.  673 ;  17 
L.  J.,  Ch.  431  ;  6  Bailw.  Cas.  132. 

A  railway  company,  being  empowered  by  their 
act  to  take  a  close  belonging  to  the  plaintifE, 
gave  him  notice  of  their  intention  to  take  a  part 
of  it ;  and,  more  than  a  year  afterwards,  the 
company  gave  him  notice  of  their  intention  to 
take  the  remainder.  The  part  first  taken  was 
intended  for  making  the  railway,  and  the 
remainder  for  making  a  station,  both  of  which 
their  act  empowered  them  to  make : — ^Held,  that 
the  power  of  the  company  with  respect  to  the 
plaintiffs  close  was  not  exhausted  by  the  first 
notice.  Simpson  v.  Lancaster  and  Carliile  By., 
15  Sim.  580  ;  4  Bailw.  Cas.  625  ;  11  Jur.  879. 

A  railway  company  having  given  the  plaintiff 
notice  that  they  should  require  twenty  perches  of 
his  land,  subsequently  gave  a  notice  that  they 
should  only  require  one  perch,  and  also  gave  a 
notice  withdrawing  the  former  notice : — Held, 
that  the  first  notice  was  binding,  and  Uiat,  with- 
out the  consent  of  the  plaint^,  another  vaUd 
notice  could  not  have  been  given.  Tatoney  v. 
Lynn  and  My  By.,  4  Bailw.  Cas.  615 ;  16  L.  J., 
Ch.  282. 


company  it  was  enacted  that  before  the  company 
entered  upon  or  took  any  tenement  under  the 
powers  of  the  act,  they  should  give  six  montlis' 
previous  notice  of  the&  intention  to  take  to  tlie 
occupier  of  such  tenement : — Held,  that  a  six 
months*  notice  of  the  company^s  intention  to 
take  certain  premises  given  to  the  occupier  in 
pursuance  of  that  clause,  was  a  good  notice 
binding  on  the  company.  Morgan  v.  Metro- 
politan By.,  38  L.  J.,  C.  P.  87  ;  L.  B.  4  C.  P.  97  ; 
19  L.  T.  665  ;  17  W.  B.  261— Ex.  Ch. 

Sarvioe  on  Tenant — ^Adoption  by  Owner.] — ^A 
corporation,  three  days  before  the  expiration  of 
their  compulsory  powers,  without  making  any 
attempt  to  discover  and  serve  the  owner  of  the 
property,  served  a  notice  to  treat  on  an  occupier 
of  part  of  the  premises  comprised  in  the  notice 
to  treat,  who  was  the  agent  of  the  owner  for  the 
management  of  his  property.  The  occupier  took 
it  the  same  day  to  the  solicitor  of  the  owner, 
and  also  wrote  to  the  owner;  but  it  did  not 
appear  that,  as  a  matter  of  fact,  the  notice  came 
to  the  hands  of  the  owner  before  the  three  days 
had  expired.  The  owner,  however,  after  the 
expiration  of  the  three  days  gave  a  counter- 
notice  under  s.  92  requiring  the  corporation  to 
take  the  whole  of  his  property.  This  notice  he 
subsequently  withdrew,  and  required  the  cor- 
poration to  proceed  with  the  purchase  of  the 
land  specified  in  their  notice  to  treat,  which  they 
declined  to  do : — ^Held,  that  the  service  of  the 
notice  to  treat  was  irregular  and  invalid,  and 
that  the  owner  could  not,  by  his  subsequent 
adoption  of  the  notice,  cure  the  irregularity  and 
compel  the  corporation  to  proceed  with  it. 
Shepherd  v.  lArvyieK  Corporation,  54  L.  J., 
Ch.  1050  ;  80  Ch«  D.  553 ;  53  L.  T.  251 ;  83 
W.  B.  841. 

The  conditions  necessary  for  service  of  a  notice 
to  treat  discussed.    Ih, 

Under  what  Aot.] — ^A  railway  company,  after 
the  compulsory  powers  of  their  original  act 
expired,  and  the  railway  was  opened  for  traffic, 
obtained  another  act  enabling  them  to  widen 
their  line  and  enlarge  their  stations,  and  to  take 
additional  pieces  of  land : — Held,  that,  under  these 
circumstances  the  company  could  not  proceed  to> 
take  a  piece  of  land  subject  to  the  compulsory 
powers  of  both  acts  under  a  notioe  to  treat  given 
nnder  their  original  act.  Biehmond  v.  North 
Londm  By.,  37  L.  J.,  Ch.  273 ;  L.  B.  5  Eq.  352  ;. 
18  L.  T.  8  ;  16  W.  B.  449.  Affirmed  on  appeal, 
37  L.  J.,  Ch.  886 ;  L.  B.  3  Ch.  679. 


Service  on  whom.] — By  an  act  of  parliament 
it  was  enacted,  that  a  railway  company  should, 
within  twelve  months,  give  notice  to  an  infant 
of  the  lands  belonging  to  him  which  they  might 
require  to  take  ;  and  it  was  declfued  that  by  the 
Earl  of  Harrington  should  be  meant,  dxiring  his 
minority,  his  testamentary  guardian.  Other 
proceedings  were  pending  in  which  the  infant 
was  represented  by  a  next  friend,  and  the  notice 
was,  within  the  limited  time,  served  upon  that 
next  friend ;  but  it  was  not  until  after  the 
expiration  of  twelve  months  that  any  notice  was 
served  upon  the  guardian : — ^Held,  that  no  notice 
had  been  given  under  the  act,  and  that  the  com- 
pany must  be  restrained  from  taking  the  land. 
MarriTigton  (Earl)  v.  Metropolitan  By.,  13  L.  T. 
583,  658— LJJ. 

By  a  clause  in  the  special  act  pf  a  railway 


Before  Act  obtained.] — ^A  coiporation  served 
the  usual  notice  on  a  landowner  before  applying- 
to  parliament  for  power  to  take  his  land.  The 
act,  when  obtained,  gave  the  corporation  power 
to  take  more  of  his  land  than  was  described  in 
the  notice : — ^Held,  that  the  corporation  was  not 
prevented  from  taking  more  land  than  was 
described  in  the  notice.  Huddersfield  Corpora- 
Hon  and  Jaeomb,  In  re,  44  L.  J.,  Ch.  96  ;  L,  B«. 
10  Ch.  92 ;  31  L.  T.  466  ;  23  W.  B.  100. 

Boforo  Capital  nibicribed.] — It  is  no  answer 
to  an  action  against  a  railway  company  for  not 
issuing  their  warrant  for  the  assessment  of  com- 
pensation for  land  which  they  had  given  notice* 
of  their  intention  to  purchase,  that  the  under* 
taking  was  intended  to  be  carried  into  effect  by 
means  of  a  certain  capital,  and  that  the  whole' 
amount  has  not  been  subscribed,  as  required  by 
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8. 16, — ^the  notice  to  treat  not  necessarily  being 
an  exercise  of  the  powers  of  the  act  "  in  relation 
to  the  compolsory  taking  of  land."  Ouest  v. 
Poole  and  Bournemouth  By.,  39  L.  J.,  G.  P.  329  ; 
L.  R.  5  G.  P.  553  ;  22  L.T.  589  ;  18  W.B.  836. 

Vot  aa  Attaoliable  ]>ebt.]  —  When  a  mere 
notice  to  treat  under  the  Lands  Glauses  Act, 
1845,  has  bem  given,  but  the  compensation  has 
not  been  assessed,  the  compensation  money  is 
not  a  debt  owing  or  accming  to  the  claimant 
within  Ord.  XLY.  r.  2,  which  can  be  attached  in 
the  hands  of  the  promoters  of  the  undertaking 
to  answer  a  judgment  debt  due  from  the  claim- 
ant. Richardion  y.  Elmit,  2  G.  P.  D.  9  ;  36 
L.  T.  58. 

Stamping  Contraet.] — In  a  suit  for  specific 
performance  of  a  contract  founded  upon  a  notice 
to  treat,  the  notice  does  not  require  to  be 
stamped  as  an  agreement.  Jtawlings  v.  Metro- 
polUan  By.,  37  L.  J.,  Gh.  824  ;  18  L.  T.  871. 

Agreement  superMded  bj.] — By  an  agree- 
ment entered  into  in  September  1863,  between 
the  owners  of  lands  and  a  railway  company, 
under  which  the  company  purchased  a  certain 
portion  of  the  lands,  it  was  agreed  that  if  the 
company  should  require  any  additional  ground 
for  any  purpose  they  should  pay  for  the  same  at 
a  fixed  rate.  In  May,  1865,  the  company  served 
the  owners  of  the  lands  in  question  with  a  notice 
to  treat  for  the  purchase  of  more  land  from 
them.  Two  years  aften^-ards  the  com^ny 
entered  into  possession  of  the  lands  :  —  Meld, 
that  the  notice  to  treat  had  superseded  the 
agreement,  and  that  the  value  of  the  lands  must 
be  ascertained  according  to  the  Lands  Glauses 
Act.  Kemp  v.  8,  K  By.,  25  L.  T.  622.  S.  P., 
Bedford  awl  Camhridge  By,  v.  Stanley,  2  J.  &  H. 
746  ;  1  N.  B.  162 ;  32  L.  J.,  Gh.  60  ;  9  Jur.  (N.8.) 
152  ;  7  L.  T.  477 ;  11  W.  IL  139. 

Where  Interest  changed  linoe  Serriee.] — ^An 
interest  in  property  created  by  an  agreement 
entered  into  by  the  owner  after  a  notice  to  treat 
has  been  served  on  him,  is  not  a  subject  for 
compensation.  Edwarde,  Eso  parte,  40  L.  J., 
Ch.  697  ;  L.  B.  12  Eq.  389  ;  25  L.  T.  149  ;  19 
W.  B.  1047. 

Where,  therefore,  an  owner  of  property  after  a 
notice  to  treat  had  been  served  on  nim  entered 
into  an  agreement  with  a  person  who  had  for 
several  years  occupied  part  of  the  property  as  a 
weekly  tenant  for  a  lease  of  the  same  to  him  for 
a  term  of  three  years: — Held,  that  the  tenant 
was  not  entitled  to  compensation  in  respect  of 
the  interest  created  by  such  agreement.  Ih. 
See  Carnochan  v.  JVortoioh  and^  Spalding  By,, 
26  Beav.  169. 

After  notice  to  treat  for  the  purchase  of  houses, 
the  owner  granted  leases  for  three  years  to  his 
weekly  tenants.  The  tenants  sent  in  claims, 
which  ultimately  failed,  but  the  promoters  in- 
curred considerable  costs  in  adjuoicating  upon 
them.  On  a  petition  by  the  landowner  for  the 
payment  out  of  his  compensation,  which  had 
been  paid  into  court  under  the  Lands  Glauses 
Act,  s.  76: — Held,  that  the  court  could  not 
authorise  any  deduction  from  the  purchase- 
money  to  reimburse  the  promoters  for  their 
lofis,  or  order  the  petitioner  to  pay  costs  ;  but 
that  the  court  had  jurisdiction  to  refuse  him  his 
costs,  and  would  do  so.  Topple,  Ex  parte,  25 
L.  T.  407  ;  19  W.  B.  1058. 


A  railway  company  served  notices  to  treat  for 
the  purchase  of  land  on  a  landowner,  and  on  the 
tenant  of  a  farm,  but  before  the  company  took 
possession  of  the  land  the  tenancy  expired,  and 
another  tenant  entered  into  possession  of  the 
farm,  and  without  notice,  as  alleged,  of  the 
construction  of  the  intended  railway.  The  new 
tenant  and  his  solicitor  having  requested  the 
company  to  serve  the  former  with  notice  to 
enable  him  to  send  in  a  claim  for  compensation, 
and  the  company  having  refused  to  do  so,  he 
filed  a  bill  for  an  injunction  ;  the  court  ordered 
the  matter  to  stand  over  to  the  hearing  of  the 
cause,  the  company  undertaking  to  pay  500/.  into 
court,  and  to  serve  the  plaintiff  with  notice  to 
treat  within  four  days.  Carter  v.  Q.  E.  By,,  9 
Jur.  (N.8.)  618  ;  8  L.  T.  197. 

Time  mns  firom.]— Notice  to  treat  for  and  take 
lands  was  served  on  the  owner  by  the  corpora- 
tion of  London  under  the  Gity  Improvement  Act, 
which  act  incorporated  the  Lands  Glauses  Act. 
At  the  date  of  the  notice  the  owner  had,  but  at 
the  expiration  of  six  months  he  had  not,  a  greater 
interest  in  the  lands  than  an  interest  as  tenant 
for  a  year  or  from  year  to  year : — ^Held,  in  an 
action  for  a  mandamus  to  the  defendant  to  issue 
his  precept  for  assessment  of  compensation,  that 
the  owner  was  entitled  to  judgment,  because 
regard  must  be  had  to  the  date  oC  notice  in 
determining  the  interest.  Tytan  v.  London 
Corporation,  41  L.  J.,  G.  P.  6 ;  L.  B.  7  0.  P.  18 ; 
26  L.  T.  640  ;  20  W.  B.  112. 

Lapse  of  Time— EtfiMt  oil— A  railway  com- 
pany in  1856  took  possession  of  a  meadow,  a  large 
part  of  which  belonged  to  one  owner,  and  a  small 
part  to  another  who  did  not  know  the  position  or 
the  exact  extent  of  his  land.  The  company,  in 
1859,  took  a  conveyance  of  the  large  part,  on 
which  conveyance  the  extent  of  the  small  part 
was  stated.  The  company  did  not  pay  for  the 
small  part,  and  the  owner,  in  1868,  brought  an 
ejectment  against  the  company,  obtained  judg- 
ment, and  was  put  into  possession.  His  possession 
was  disturbed  by  the  company,  and  ne  filed  a 
bill  to  restrain  them.  The  company  offered  to 
pay  the  value  of  the  land  as  in  1856,  and  interest 
thereon,  which  the  landowner  refused.  The 
company  then  produced  a  notice  to  treat,  given 
in  1856,  and  gave  notice  of  their  intention  to 
proceed  under  that  notice.  The  landowner  filed 
a  second  bill  to  restrain  them  : — Held,  that, 
under  the  circumstances,  the  company  was  not 
entitled  to  proceed  undier  the  notice  to  treat. 
Stretton  v.  Qreat  Western  and  Brentford  By,, 
40  L.  J.,  Gh.  60  ;  L.  B.  5  Gh.  751  ;  23  L.  T.  879  ; 
18  W.  B.  1078. 

Laches  of  a  company  in  not  following  up  a 
notice  to  treat  does  not  preclude  them  from 
taking  advantage  of  entermg  on  lands  under 
8.  85  of  the  Lands  Glauses  Act.  WiUey  v. 
S,  E.  By,,  1  Mac.  &  a.  58 ;  1  H.  &  Tw.  56 ; 
6  Bailw.  Gas.  108 ;  18  L.  J.,  Gh.  201 ;  13  Jur. 
241. 

A  railway  company,  incorporated  by  an  act  of 
parliiunent  passed  in  July,  1864,  limiting  the 
time  for  the  exercise  of  the  compulsory  powers 
to  three  years,  and  the  time  for  the  completion 
of  the  railwav  to  five  years,  served  a  notice  to 
treat  for  lanos  belonging  to  the  plaintiff  com- 
pany on  the  21st  April,  1866.  By  an  act  of 
parliament  passed  in  July,  1869  (against  which 
the  plaintiff  company  petitioned),  the  railway 
company  was  dissolved,  and  its  undertaking  was 
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amalgamated  with  that  of  the  defendant  com- 
pany, and  by  the  same  act  the  time  for  complet- 
ing the  works  was  extended  for  three  years ;  bat 
the  period  within  which  the  compulsory  powers 
given  by  the  first  act  were  to  be  exercised  was 
not  extended.  On  the  18th  Angnst,  1871,  the 
defendant  company  took  possession  of  the  lands, 
whereupon  the  landowners  filed  a  bill  to  restrain 
them  from  continuing  in  possession  : — Held,  that 
the  time  for  completion  of  the  works  having 
been  extended  by  the  act  of  1869  (of  which  the 
plaintiff  company  had  notice)  to  July,  1872,  the 
notice  to  treat  was  not  invalidated  by  lapse  of 
time,  Tttalyfera  Iran  Co.  v.  Neath  and  ^reeon 
By.,  43  L.  J:,  Ch.  476 ;  L.  R.  17  Eq.  142 ;  2« 
L.  T.  662 ;  22  W.  R.  149. 

By  a  local  act  of  1863,  a  board  of  health  was 
authorised  to  construct  waterworks,  and  purchase 
and  establish  markets,  and  to  exercise  compulsoiy 
powers  for  the  purchase  of  land  for  those  pur- 
poses. These  compulsory  powers  expired  on  the 
13th  of  July,  1870,  and  on  the  1st  of  August,  1870, 
a  second  act  was  passed  to  extend  the  time  for 
the  compulsory  purchase  of  lands  and  completion 
of  the  waterworks,  and  to  authorise  the  board  to 
construct  gasworks,  and  for  other  purposes  not 
including  the  establishing  of  markets.  On 
motion  by  the  owner  of  property  required  for 
establishing  a  market  to  restrain  the  board  from 
compulsorily  taking  the  property  under  a  notice 
to  treat  served  on  him  in  December,  1870,  on  the 
ground  that  the  powers  of  the  first  act  had 
ceased  to  exist  and  could  not  be  extended,  and 
that  the  second  act  must  be  read  as  creating  new 
powers  for  the  purposes  of  the  second  act  only  : 
— Held,  that  the  powers  were  extended  as  well  as 
the  time  for  their  exercise,  and  that  the  notice  to 
treat  was  effectual.  Bewtley  v.  Bctherham 
Local  Board,  46  L.  J.,  Ch.  284  ;  4  Ch.  D.  688. 

Withdrawing,  or  Abandoning  Votioe.] — Com- 
missioners having  given  notice  to  treat  to  an 
owner  of  lands  proposed  to  be  taken,  cannot 
withdraw  such  notice.  Birch  v.  St,  Marylehone 
Ve^ry,  20  L.  T.  697  ;  17  W.  R.  1014. 

The  power  to  rescind  a  notice  to  treat  for  the 
sale  of  lands  is  not  possessed  by  all  trustees  for 
public  purposes,  but  is  confined  to  commissioners 
acting  on  behalf  of  the  executivegovemment. 
Steele  v.  Liverpool  (hrporation,  14  W.  R.  311. 

Under  an  act  incorporating  a  company  for  the 
erection  of  a  market,  and  authorising  them  to 
purchase  certain  scheduled  hereditaments,  and 
to  give  a  notice  to  parties  interested  to  send  in 
their  claims,  and  directing  that,  in  case  of  non- 
acceptance  of  the  terms  offered  by  the  company, 
the  value  shall  be  assessed  in  a  certain  mode  ; 
the  company  cannot,  after  giving  the  notice, 
abandon  the  purchase.  Bea  v.  Sungetford 
Market  Co.,  1  N.  &  M.  112 ;  4  B.  &  Ad.  327. 

On  Serrioe  of  Counter-notiee.] — ^A  notice 

by  a  railway  company  to  treat  for  a  part  of  a 
manufactory  was  met  by  a  counter-notice  by  the 
owners,  requiring  them  to  take  the  whole.  The 
company  then  gave  the  owners  notice  of  their 
intention  to  apply  to  the  Board  of  Trade  for  tiie 
appointment  of  a  surveyor  to  determine  the  value 
of  the  premises  comprised  in  the  notice  to  treat, 
and  of  the  further  lands  and  hereditaments 
which  the  owners  could  lawfully  require  and  had 
required  the  company  to  purchase  and  take.  The 
owners  then  filed  a  bill,  praying  for  a  declaration 
that  the  company  could  not  take  a  part  of  the 
manufactory  without  taking  the  whole ;  where- 


upon the  company  gave  notice  of  its  intention  to 
withdraw  from  the  notice  to  treat,  offering  to 
pay  the  plaintiff*  oosts  of  suit  up  to  that  <£te  ; 
but  they  declined  the  offer,  and  insisted  on  an 
answer,  which  was  filed.  The  bill  was  then 
amended,  and,  as  amended,  prayed  for  a  declara- 
tion that  the  company  was  bound  to  take  the 
whole  manufactory : — Held,  that  notice  of  its 
intention  to  apply  for  the  appointment  of  a  sur- 
veyor did  not  amount  to  a  oinding  contract  by 
them  to  take  the  property ;  hence  that  they  were 
at  liberty  to  withdraw  their  notice  to  treat ;  and 
specific  performance  as  prayed  by  the  amended 
bill  was  refused.  6hierion  v.  Cheshire  lAnea 
Committee,  44  L.  J.,  Ch.  35 ;  L.  R.  19  Eq.  83  ; 
31  L.  T.  428  ;  23  W.  R.  68. 

A  railway  company  having  given  notice  to 
take  a  part  of  a  property,  and  l^ing  required  to 
take  the  whole,  may  abandon  their  notice,  and 
refuse  to  take  any  part.  Xing  v.  Wycombe  By^ 
28  Beav.  104 ;  29  L  J.,  Ch.  462 ;  6  Jur.  (N.&> 
239 ;  2  L.  T.  107.  8.  P.,  Morrison  v.  G.  E,  By^ 
63  L.  T.  384. 

Am  to  Part] — ^A  railway  company  having 

given  the  plaintiff  notice  that  they  should  require 
twenty  perches  of  his  land,  subsequently  gave  a. 
notice  that  they  should  only  require  one  perch, 
and  also  gave  a  notice  withdrawing  the  fonner 
notice : — Held,  that  the  first  notice  was  binding ; 
and  that,  without  the  consent  of  the  plaintiff, 
another  valid  notice  could  not  have  been  given. 
Tawnoy  v.  Lymi  and  JSly  By,,  4  Railw.  Gas.  616  ; 
16  L.  J.,  Ch.  282. 

Delay.] — ^Notices  by  railway  companies  to 

take  land  cannot  be  treated  higher  than  contracts, 
and  after  groat  delay  in  proceeding  on  such  notices, 
they  will  be  considered  as  abandoned.  Hedges  v. 
Metropolitan  By.,  28  Beav.  109 ;  6  Jur.  (N.s.) 
1276  ;  8  L.  T.  643. 

XxpensM  eaniod  by.]  —  On  the  22nd 

October,  a  tenant  from  year  to  year,  whose  hold- 
ing began  on  the  1st  May,  received  notice  from 
the  promoters  of  an  undertaking  requiring  him  to 
^ve  up  possession  at  the  expiration  of  six  months. 
Before  the  expiration  of  six  months  he  was 
informed  by  the  promoters  of  the  company  that 
they  did  not  intend  to  take  possession  at  the  end 
of  the  six  months : — ^Held,  that  he  was  entitled 
to  compensation  for  any  expenses  which  he  had 
been  put  to  by  the  notice.  Beg.  v.  Bochdale 
Improvement  Commissioners,  2  Jur.  (n.8.)  861 ;  4 
W.  R.  643. 

Aa  between  Landlord  and  Tenant.] — On  the 
15th  of  June,  1859,  a  lessor  granted  a  lease  to 
the  lessees  for  twenty-one  years,  determinable  at 
the  option  of  either  party  at  the  expiration  of 
the  first  seven  or  fourteen  years.  In  February, 
1866  (the  first  seven  years  of  the  term  having 
elapsecl),  the  lessees  received  notice  from  a  rail- 
way company  to  treat  for  the  purchase  of  their 
interest  in  the  premises,  under  the  Lands  Clauses 
Act,  1846 ;  and  the  compensation  payable  to 
them  by  the  company  was  assessed  by  an  arbi- 
trator on  the  16th  of  April,  1867  ;  on  the  29th  of 
Julv,  1870,  judgment  was  signed  for  the  amoimt, 
and  an  assignment  was  executed  by  the  lessees, 
and  the  company  took  possession  of  the  premises 
on  the  21st  of  November,  1870.  On  the  19th  of 
June,  1868,  the  company  gave  the  lessor  notice 
to  treat  in  respect  of  his  interest,  and  he  sent  in 
a  claim  on  the  29th ;  but  nothing  further  was 
done,  the  proposed  line  being  al^doned.    In 
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1871,  the  lessor  brought  an  action  against  the 
lessees  for  breaches  of  their  general  covenant  to 
repair,  accruing  as  well  before  as  since  the  assign- 
ment by  the  latter  to  the  company.  Upon  a 
case  stated  by  an  arbitrator  for  the  opinion  of  the 
coort  as  to  the  principle  upon  which  the  damages 
were  to  be  assessed: — Held,  that  there  was 
nothing  to  prevent  the  lessor  from  recovering 
substantial  damages  in  respect  of  breaches  com- 
mitted after  the  notice  to  treat,  but  before,  the 
assignment  by  the  lessees  to  the  railway  com- 
pany ;  and  that  the  proper  measure  of  damages 
was  the  amount  by  which  the  lessor's  reversion 
had  become  deteriorated  at  the  date  when  the 
company  took  possession  under  the  assignment, 
viz.  the  2l8t  November,  1870.  MIU  v.  East 
Limdon  Uni4m,  42  L.  J.,  C.  P.  46  ;  L.  B.  8  C.  P. 
79  ;  27  L.  T.  567  ;  21  W.  R.  142. 

The  land  of  a  lessee  was  required  by  a  company 
under  a  lease,  which  provided  that  the  lessor 
might  resume  such  land  for  the  purpose  of 
building,  planting,  accommodation,  or  otherwise : 
— Held,  that  after  the  company  had  given  notice 
to  treat  for  the  land,  the  lessor  had  no  power  to 
resume  it  by  virtue  of  such  proviso,  and  the 
company  must  pay  compensation  to  the  lessee. 
Johnson  v.  JUdgware^  Htghgate  and  London  i2y., 
14  L.  T.  77  ;  14  W.  R.  416. 

A  railway  company  serves  a  notice  on  a  lessee 
to  take  lantl  held  under  a  lease  and  arranges  the 
]>rice  of  his  interest,  there  being  a  covenant  in 
his  lease  not  to  assign  without  the  consent  of  his 
landlord  : — Held,  that  the  covenant  was  abro- 
gated, so  as  to  enable  the  tenant  to  assign  to  the 
railway  without  the  consent  of  the  lessor.  Slipper 
V.  ToUenham  and  JSdmpstead  Junction  Ay.^ 
36  L.  J., Gh.  841 ;  L.R.4£q.  112;  16L.T.446; 
16  W.  R.  861. 

Yariaaoe  between  Votiee  and  Preeept.] — A 
variance  in  the  description  of  the  lands  in  a 
notice  to  treat,  and  in  the  precept  to  the  sheriff, 
is  an  irregularity  only,  and  is  waived  by  appear- 
ing before  the  jury  summoned  to  assess  compen- 
sation and  by  proceeding  on  the  trial  after  the 
objection  taken  and  overruled.  Bailey^  Ex 
partn,  1  B.  C.  C.  66. 

When  a  company  has  given  notice  to  an  owner 
of  land  to  treat  for  the  purchase  of  part  of  it, 
but  the  owner  and  the  company  cannot  agree 
upon  the  terms,  and  the  company,  therefore, 
issues  a  precept  to  the  sheriff  to  summon  a  jurr 
to  assess  the  value ;  the  part  of  the  land  which 
is  described  in  the  precept  as  being  that  of  which 
the  jury  is  to  assess  the  value,  must  be  neitiier 
less  nor  more  than  that  for  the  purchase  of 
which  the  owner  has  already  been  required  by 
the  notice  to  treat.  Stone  v.  CofMneftciaX  i2y.,  4 
Mykie  &  G.  122 ;  1  Railw.  Gas.  875. 

Compelling  Ck>mpAay  to  Oomplote  Pvreliaae.] 

— When  a  company  has  given  a  valid  notice  to 
take  land,  it  is  competent  to  the  landowner  to 
apply  at  once  for  a  mandamus  to  compel  the 
company  to  proceed  to  complete  the  pm^ase, 
and  he  cannot,  therefore,  at  a  subsequent  time, 
urge  delay  on  the  part  of  the  company  as  a 
ground  for  the  interference  of  a  court  of  equity 
with  their  taking  proceedings  to  obtain  the  land. 
Pinclnn  v.  London  and  BUtckwall  By,,  5  De  G. 
M.  &  G.  851 ;  3  Eq.  B.  433  ;  24  L.  J.,  Gh.  417  ; 
1  Jur.  (N.8.)  241 ;  3  W.  R.  125. 

A  company  gave  notice  to  landholders  to  treat 
for  certain  Is^ds.  After  some  discussion,  the 
question  of  compensation  was  referred  to  arbitra- 


tion, which,  however,  was  never  completed : — 
Held,  that  the  remedy  of  the  landholders  was  by 
mandamus  to  compel  the  summoning  of  a  jury, 
and  not  by  bill  in  chancery.  Lit^  v.  Isle  of 
Wight  Ferry  Co.,  1  N.  fi.  13  ;  7  L.  T.  416. 

w  here  a  notice  to  take  land  had  been  given  by 
a  company,  had  been  followed  by  a  (SaXm  for 
compensation  on  the  part  of  the  landowner,  and 
a  subsequent  agreement  between  the  parties, 
which  claim  and  agreement  were,  however, 
ultimately  abandoned  and  repudiated  on  both 
sides,  the  Goart  of  Ghancery  refused  to  interfere 
to  compel  the  company,  who  was  in  possession 
of  the  land,  to  summon  a  jury,  holding  that  the 
notice  per  se  did  not  give  the  court  jurisdiction, 
and  that  the  rights  of  the  parties  were  to  be 
regulated  by  ss.  68  and  85  of  the  Lands  Glauses 
Act.  Adams  v.  London  and  Blaokwall  By.,  2 
Mac.  ft  G.  118  ;  2  Hall  &  T.  286  ;  19  L.  J.,  Gh. 
557;  14  Jur.  679. 

Mere  Votioe  —  SpeellU    PerfonBaiiee.]  —  A 

notice  to  treat  for  the  sale  of  lands,  given  under 
the  Lands  Glauses  Act,  does  not  enable  the 
givers  of  the  notice  to  maintain  a  suit  for 
specific  performance  against  the  landowner,  or 
effect  a  conversion  of  the  land  as  between  the 
devisee  and  the  residuary  l^atee  of  the  land- 
owner. Haynes  v.  Haynes,  1  Dr.  k,  Sm.  426 ;  30 
L.  J.,  Gh.  578  ;  7  Jur.  (M.8.)  695  ;  4  L.  T.  199 ;  9 
W.  R.  497. 

A  bill  filed  against  a  railway  company  by  the 
grantee  of  an  annuity,  charged  on  land  taken 
by  the  company  stated,  that  before  the  grant 
of  the  annuity,  the  land  was  subject  to  a  mort- 
gage in  fee,  which  had  since  been  paid  off,  but 
that  there  had  been  no  reconveyance ;  that  the 
defendants,  under  the  powers  of  their  act,  had 
given  the  plaintiff  notice  to  treat  for  the  land 
charged  with  the  annuity,  but  without  any 
further  proceedings  had  taken  possession  of  the 
laind.  The  prayer  was,  that  the  company  might 
be  decreed  to  pay  the  arrears  of  the  annuity, 
and  to  secure  the  future  payment  of  it.  The 
defence  made  by  the  answer  and  evidence  was, 
that  the  company  had  purchased  from  the  prior 
incumbrancer  under  a  power  of  sale: — Held, 
that  the  plaintiff  could  not  on  such  pleadings 
enforce  a  specific  performance  of  the  notice  to 
treat  regarded  as  a  contract  to  purchase  the 
plaintiff's  interest.  Hill  v.  Q.  N.  By.,  6  De  G.  M. 
&  G.  66 ;  23  L.  J.,  Gh.  624 ;  18  Jur.  685 ;  2  W.  R.  335. 

Notice  to  treat  by  a  railway  company  having 
compulsory  powers  to  take  land  constitutes  the 
company  the  eouituble  owner  of  the  land. 
Bristol  and  North  Somerset  By.  v.  Somerset  and 
Dorset  By.,  22  W.  R.  399.  Reversed,  22  W.  R. 
601— L.  C. 

A  notice  to  treat  for  lands  constitutes  the 
relative  situation  of  vendor  and  purchaser,  as 
between  a  company  and  the  ovnier  of  property. 
Boo  V.  London  amd  Croydon  By.,  1  Railw.  Gas. 
267. 

Where  a  company  gives  notice  to  the  owner  of 
land  that  they  require  it  for  the  purposes  of  their 
act,  the  relative  situation  of  vendor  and  purchaser 
is  from  that  moment  constituted  between  them 
and  the  owner;  and  if,  being  unable  to  agree 
with  him  upon  the  terms  of  compensation,  the 
company  afterwards  refuses  or  ddays  to  get  it 
asse^ed  by  a  jury,  a  court  of  equity  wiU  enter- 
tain a  bill  for  specific  performance  at  the  suit  of 
the  owner.  Waiker  v.  Eastern  Counties  By,, 
6  Haie,  594  ;  6  Railw.  Gas.  469  ;  12  Jur. 
787, 
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VotiM  enatei  ObligatioiL  to  Buy  or  80IL]— 
When  a  railway  company  gave  a  notice  to  treat 
for  the  porchase  of  property,  and  afterwards 
obtained  an  injunction  ex  parte,  to  restrain 
the  owner  from  selling  by  auction,  a  motion  to 
dissolye  was  refused,  on  the  ground  that  after 
such  a  notice  neither  party  could  get  rid  of  the 
obligation  to  buy  and  selL  Ifetr^olUan  My.  t. 
Woadfumse,  34  L.  J.,  Gh.  297  ;  11  Jur.  (N.8.)  296 ; 
12  L.  T.  118 ;  13  W.  B.  516. 

VotLoe  Giren  and  Prleo  Fixed*] — Notice  by  a 
railway  company  to  take  land  under  its  oom- 
pulsoiy  powers,  and  the  subsequent  fixing  of  the 
purchase  and  compensation  money  by  arbitra- 
tion, together  constitute  a  contract  for  sale  and 
purchase,  which  the  court  will  enforce  at  the 
instance  of  the  vendor.  Ma^on  t.  Stokei  Bay 
Plsr  and  By.,  1  N.  B.  84 ;  32  L.  J.,  Ch.  110 ;  11 
W.  B.  80. 

A  railway  company,  after  notice  to  treat  for 
land  has  been  given  to  the  landowner,  and  the 
price  of  the  land  has  been  fixed  by  arbitrators 
under  the  Lands  Clauses  Act,  1845,  is  in  the 
same  position  with  regard  to  the  landowner  as 
an  oroinaiy  purchaser,  and  will  be  compelled 
by  a  court  of  equity  to  complete  the  purchase. 
Harding  t.  Metropolitan  By.,  41  L.  J.,  Ch.  371 ; 
L.  B.  7  Ch.  164 ;  26  L.  T.  109  ;  20  W.  B.  321. 

When  a  company  has  given  notice  to  take 
lands  under  its  compulsory  powers,  and  the  price 
is  fixed,  the  contract  is  complete,  and  the  Court 
of  Chancery  will  entertain  a  suit  for  specific 
performance.  Begenfs  Canal  Co.  v.  Ware,  23 
Beav.  575  ;  26  L.  J.,  Ch.  566  ;  8  Jur.  (K.8.)  924 ; 
6  W.  B.  617, 

W.,  by  will,  in  1859,  bequeathed  leaseholds  to 
his  sister  A.,  and  the  residue  of  his  estate  to  his 
sister  E.,  and  in  1865  was  served  with  a  notice  on 
the  part  of  a  railway  company  to  treat  for  the 

{)urchase  under  the  provisions  of  its  acts,  of  the 
easeholdforthe  purposes  of  therailway.  Surveyors 
appointed  by  W.  and  the  company,  but  not  in 
writing,  settled  the  value  of  the  leaseholds,  and 
the  former  verbally  agreed  to  accept  the  sum 
named.  W.  died  in  February,  1869,  the  matter 
remaining  in  abeyance  till  April,  1870,  when  the 
sale  was  completed  by  his  executor : — Held,  that 
the  notice  to  treat,  followed  by  the  valuation  of 
the  surveyors,  was,  notwithstanding  the  Statute  of 
Frauds,  a  valid  contract ;  and  there  had  been  an 
ademption  of  the  bequest  to  A. ;  but  that  she  was 
entitled  to  the  rents  which  had  accrued  between 
the  death  of  the  testator  and  the  completion  of 
the  purchase  by  the  company.  WatU  v.  WaiU, 
43  L.  J.,  Ch.  77  ;  L.  B.  17  Bq.  217 ;  29  L.  T.  671 ; 
22W.B.  105. 

A  railway  company  having  need  of  certain 
lands  for  the  construction  of  their  railway,  served, 
in  November,  1846,  notice  to  treat  upon  the 
owners  of  the  legal  estate  in  the  land ;  but  the 
parties  not  having  come  to  any  arrangement  in 
pursuance  of  that  notice,  the  company  in  May, 
1847,  proceeded  by  inquisition  before  the  sheriff 
and  a  jury,  and  a  verdict  was  Uien  given  for 
certain  sums  for  purchase-money  and  compensa- 
tion ;  and  afterwards,  in  the  same  month,  the 
company  went  into  possession  of  the  lands.  In 
March,  1848,  an  abstract  of  the  title  of  the  owners 
was  furnished  to  the  company,  and  from  that 
period  up  to  January,  1851,  a  correspondence 
took  place  between  the  respective  parties,  partly 
relating  to  title  and  partly  to  a  claim  made  by 
the  owners  for  interest  upon  the  purchase  and 
compensation  moneys.    Eventually,  the  company 


refused  to  pay  interest,  and  in  January,  1851, 
lodged  the  purchase-money  in  the  Bank  of  lreland« 
to  the  credit  of  all  persons  interested  in  the 
lands.  A  cause  petition  having  been  filed  by  the 
owners,  praying  a  specific  performance  : — Held 
that  the  ordinary  relation  of  vendor  and  purchaser, 
under  the  circumstances  above  detailed,  existed 
between  the  parties.  Blount  y.  Great  Soutkerm 
and  WettemBy.f2  Ir.Ch.B.  40. 

Yondor's  Death  bofbro  OompletioiL] — A. 


railway  company  gave  notice  to  purchase  lands 
under  its  compulsory  powers,  but  before  a 
conveyance  was  executed  the  vendor  died,  having 
by  his  wUl,  made  before  the  contract  was  complete, 
devised  his  estate  to  his  children,  some  of  whom 
were  infants.  The  company  filed  a  bill  for  spe- 
cific performance : — Held,  that  the  company  was 
justined  in  so  doing,  and  was  not  liable  to  pay 
the  costs  of  the  suit.  X.  i"  S.  W.  By.  v.  Bridger, 
10  Jur.  (K.8.)  660 ;  10  L.  T.  689  ;  4  K.  B.  261 ;  12 
W.  B.  948. 

Votioo  and  (MTor  by  Owner.]— Notice  to  take 
lands  by  a  public  body  under  their  compulsoiy 
powers,  and  an  ofEer  by  the  owner  to  take  a 
certain  amount  as  compensation  money,  does  not 
constitute  a  binding  contract  between  the  parties. 
Arnold,  In  re,  9  Jur.  (N.S.)  883  ;  8  L.  T.  623;  11 
W.  B.  793. 

A  landowner  served  by  a  company  with  a  notice 
to  treat  sent  in  particulars  of  his  claim,  demanding 
a  specified  sum,  and  shortly  afterwards  served  the 
company  with  the  ordinary  notice.  The  company 
not  having  summoned  a  jury  within  twenty-one 
days,  the  landowner  brought  an  action  for  the 
sum  specified  against  the  company,  upon  which 
their  solicitor  wrote  to  the  other  solicitor  saying, 
**  The  company  will  pay  the  amount  claimed  for 
the  purchase  of  the  Is^owner's  interest  in  the 
land."  The  landowner  having  failed  in  the  action, 
filed  a  bill  in  equity  for  a  specific  performance  of 
the  agreement : — ^Held,  that  the  letter,  together 
with  &e  notice  and  claim,  amounted  to  a  binding 
agreement.  Inge  v.  Birmingham^  Wolverhampton 
and  Stour  Valley  By,,  1  Sm.  &;  G.  347;  1  W.B. 
300.  Affirmed  on  appeal,  3  De  a.  M.  &  G.658 ;  2 
Eq.  B.  80 ;  2  W.  B.  22. 

Votiea  by  Ctommissloneri  aeting  in  Publio 
Capacity.]  — The  commissioners  of  woods  and 
forests  gave  notices,  under  9  &  10  Vict,  c  38,  s.15, 
that  they  intended  to  take  land  specified  in 
the  schedule  to  that  act,  for  the  purpose  of  forming 
Battersea  Park.  One  of  the  landowners  obtained 
a  mandamus  to  the  commissioners  to  cause  a  juiy 
to  be  summoned  to  assess  compensation  for  his 
land.  On  a  return  stating  the  proceedings  at 
length  (and  showing  that  the  commissioners  in 
pursuance  of  the  act,  and  on  behalf  of  the  crown, 
gave  the  notices  in  order  to  ascertain  whether 
the  lands  could  be  purchased  for  the  sum  limited 
by  the  act,  which  by  the  claims  sent  in  it  appeared 
they  could  not)  : — ^Held  that  the  commissioners 
were  acting  in  a  public  capacity,  and  that  the 
notice  given  by  them  did  not  constitute  a  quasi 
contract  enforceable  by  mandamus.  Beg.  v. 
Woode  and  Foreets  Commissioners,  15  Q.  B.  761 ; 
19  L.  J.,  Q.  B.  497 ;  15  Jur.  35. 

3.  Wbat  Lands  ob  Ikterbsts. 

a.  daantltsr  Generally. 

Diicretion  as  to.]  —  When  the  legislature 
authorises  railway  directors  to  take,  for  the  pur- 
poses of  their  undertaking,  any  lands  specially 
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described  in  their  acts,  it  constitutes  them  the 
judges  whether  they  will  or  not  take  these  lands, 
proYided  that  they  act  with  the  honA  fide  object 
of  using  the  lands  for  the  purposes  authorised 
by  the  act,  and  not  for  any  sinister  or  collateral 
purpose.  Having  provided  for  affording  com- 
pensation to  the  ownent  of  the  lands,  the  legis- 
lature leaves  it  to  the  company  to  detennine 
what  lands  are  necessaiy  to  be  taken.  Stoektan 
and  Darlimgton  By,  v.  Brow%  9  H.  L.  Gas.  246 ; 
«  Jur.  (N.&)  1168 ;  8  L.  T.  131 ;  8  W.  B.  708. 

Under  57  Qeo.  8,  a  zzix.  s.  80,  the  city  com- 
missioners of  sewers  have  power,  if  they  please, 
to  take  compulsorily  part  only  of  a  house  for  the 
purposes  of  the  act,  as  well  as  to  take  the  whole. 
But  before  the  commissioners  can  take  com- 
pulsorily  any  premises  for  the  purposes  of  the  act, 
they  must  formally  adjudge  the  taking  of  the 
premises  to  be  necessary  for  those  purposes ; 
and  therefore,  where  the  commissioners  had  ad- 
judged part  of  a  house  to  be  necessary : — ^Held, 
that  they  were  not  entitled,  on  this  adjudication, 
to  take  the  whole.  Thomoi  v.  Daw^  36  L.  J., 
Oh.  201 ;  L.  R.  2  Gh.  1 ;  15  L.  T.  200  ;  15  W.  B. 
113. 

An  adjudication  of  the  commissioners  that  a 
certain  property  is  required  for  the  purpose  of 
alterations  cannot  be  supported  if  there  are  no 
grounds  on  which  any  reasonable  person  could 
come  to  the  conclusion  that  it  was  so  requued. 
The  commissioners  cannot  validly  adjudicate 
that  a  property  is  required  for  the  purposes  of  an 
improvement  until  they  have  determined  what 
the  improvement  is  to  be,  so  far  as  to  furnish 
materials  for  judging  whether  the  property  is 
required.  Lynoh  v.  Sewer*  Cbmmissianers,  55 
L.  J.,  Gh.  409  ;  32  Gh.  D.  72  r  54  L.  T.  699  ;  50 
J.  P.  548—0.  A.    Beversing  34  W.  B.  226. 

Engineer's  Opinion.] — The  opinion  of  the  com- 
pany's engineer,  if  bona  fide,  is  the  only  evidence 
required  by  the  court  as  to  the  necessity  oor  pro- 
priety of  any  purchase,  and  the  onus  of  proving 
want  of  bona  fides  rests  upon  the  party  opposing 
the  purchase.  Errington  v.  MetropAitan  Dis- 
trict By.,  51  L.  J.,  Oh.  305 ;  19  Oh.  D.  559  ;  46 
L.T.  443;  SOW.  B.  663. 

A  railway  company  will  be  restrained  from 
compulsorily  taking  land  which  does  not  appear 
to  be  wanted  for  making  their  line,  unless  the 
company  produces  more  proof  that  it  is  really 
wanted  than  the  mere  affidavit  of  their  engineer. 
Flower  v.  L.,  B.J^  AC.  By,,  2  Drew.  &  Sm.  830 ; 
€  N.  B.  200 ;  84  L.  J.,  Gh.  540 ;  11  Jur.  (KJJ.), 
406 ;  12  L.  T.  10 ;  18  W.  B.  518. 

A  dispute  arose  between  a  company  and  a 
landowner  as  to  the  right  of  the  former  to  take 
some  of  his  land  alleged  to  be  necessary  for  its 
purposes.  The  court  referred  the  question  to 
an  engineer,  whose  opinion  was  in  favour  of  the 
landowner: — Held,  tnat  neither  the  opinion  of 
the  engineer  nor  of  the  court  could  curtail  the 
power  of  the  company  in  respect  to  the  quantity 
of  land  which  the  company,  bon&  fide  acting 
under  its  statutory  powers,  sought  to  obtain. 
Stockton  amd  Darlington  By,  v.  Brown,  9  H.  L. 
Oa.  246  ;  6  Jur.  (NA)  1168 ;  8  L.  T.  131 ;  8  W.  B. 
708. 

The  court  will  accept  as  conclusive  the  evi- 
dence of  the  engineer  in  the  service  of  the  oom- 
pany  as  to  the  quantity  of  land  required  for  the 
purposes  of  the  railway,  if  the  statement  has 
a  reasonable  ^peaiance  of  accuracy.  Kemp  v. 
S,  K  By.,  41  L.  J.,  Oh.  404 ;  L.  B.  7  Oh.  364  ; 
26  L.  T.  110 ;  20  W.  B.  806. 


Evidence  of  engineers  as  experts  on  the  con- 
struction of  the  pUtns  and  of  the  act  will  not  be 
admitted.  Dowting  v.  Pontypool,  Caerleon,  and 
Newport  By.,  48  L  J.,  Gh.  761 ;  L.  B.  18  Eq. 
714. 

b.  For  What  Pnxpoaes. 

Sanotioniod  by  Aet.]— Semble,  that  the  court 
will  not  allow  bodies  to  whom  parliament  has 
given  powers  of  making  compulsory  purchases  of 
land,  to  avail  themselves  of  their  parliamentary 
powers,  by  taking  land  which  they  do  not  require 
tor  a  bonft  fide  purpose  sanctioned  by  their  act 
of  parliament.  Semble,  also,  that  although  an 
attempt  to  obtain  possession  of  lajid  has  b^n,  in 
the  first  instance,  made  under  colour  of  the 
powers  of  the  act  of  parliament,  when  not  really 
required  for  the  bonA  fide  purposes  of  the  act, 
yet  if  the  land  afterwards  becomes  really 
necessaiy  or  desirable  for  such  bonA  fide  pur- 
poses, the  court  will  not  interfere  to  prevent  its 
Deing  taken.  WeVh  v.  Manoheeter  and  Leeds 
By.,  4  MyL  &  0. 116 ;  1  Bailw.  Gas.  576. 

Ownership  acquired  in  land  by  a  public  com- 
pany, under  their  compulsory  powers,  for  the 
purpose  of  their  works,  is  a  quaufied  ownership, 
to  be  restricted  to  the  purposes  expreraed  in  the 
act,  those  purposes  being  of  the  essence  of  the 
contract,  and  therefore  the  landowner,  whose 
comfort  and  enjoyment  of  the  remainder  of  his 
estate  are  affected  by  the  company  applying  the 
ownership  for  other  purposes  not  contemplated 
by  the  act,  is  entitled  to  an  injunction  to  re- 
strain the  use  of  the  land  for  such  purposes. 
Bostoeh  V.  North  Staffordshire  By,,  8  Sm.  &,  G. 
288 ;  25  L.  J.,  Gh.  325 ;  2  Jur.  (N.8.)  245 ;  4 
W^.  B.  886. 

The  defendants,  in  1846,  obtained  an  act  of 
parliament  for  the  construction  of  branch  rail- 
ways, called  the  W.  and  H.  branches,  in  which 
were  the  usual  compulsory  powers  for  the 
purchase  of  land,  but  they  were  not  to  be  exer- 
cised after  the  expiration  of  three  years  from 
the  passing  of  the  act,  and  the  undertaking  was 
to  he  completed  within  ^ve  years.  The  term 
limited   for   the   exercise   of    the    compulsory 

?9wer8  was  subsequently  enlarged  until  1851. 
he  defendants  purchased  of  the  plaintiff  por- 
tions of  his  land  for  the  purposes  of  the  W. 
railway,  an  undertaking  particularly  advan- 
tageous to  the  plaintiff,  and  commenced  con- 
structing the  line.  It  was,  however,  never 
completed,  and  in  1850  was  entirely  abandoned. 
In  1858  the  defendants  introduced  a  bill  to 
construct  another  line  of  railway,  and  for  that 
purpose  intended  to  use  the  lands  purchased  of 
the  plaintiff.  On  demurrer  to  a  bill  for  want  of 
equity : — ^Held,  that  although  a  landowner  has 
been  compelled  to  part  with  his  land  to  a  railway 
company,  however  beneficial  it  may  be  to  him 
that  the  railway  should  be  made,  no  obligation 
is  thrown  on  the  company  to  complete  their 
undertaking,  and  no  right  esdsts  in  the  land- 
owner to  compel  them  to  do  so ;  nor,  if  the  com- 
pany should  altogether  abandon  the  undertaking, 
and  apply  the  land  taken  under  the  powers  of 
the  act  to  a  different  purpose  than  the  making 
of  the  railway,  has  the  hmdowner  any  new 
right,  arising  from  the  state  of  things,  which 
can  be  enforced  in  a  court  of  equity.  Astley  v. 
Mamdihester,  Sheffield,  and  Lincolnshire  By.,  2 
De  G.  &  J.  458 ;  27  L.  J.,  Gh.  478  ;  4  Jur.  (N.8.), 
567 ;  6  W.  B.  561.  See  Dover  Harhowr  v.  S.  E, 
By.,  9  Hare,  489  ;  21  L.  J.,  Gh.  886 ;  NoHon  v 
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X.  i- iV.  W,  By.,  13  Oh.  D.  268 ;  41  L.  T.  429 ; 
28  W.  R.  178—0.  A. 

A  raJlwaj  company  empowered  by  act  of  par- 
liament to  oonstmct  "a  railway  and  works" 
within  certain  limits  as  to  space  and  time, 
is  authorised  under  s.  16  of  the  Railway  Olauses 
Oonsolidation  Act,  within  such  limits,  without 
Uie  consent  of  the  owner,  to  take  land  for  the 
purpose  of  constructing  the  Tarious  works  men- 
tioned in  that  section,  although  the  line  be 
opened,  and  the  works  be  not  necessary,  but 
only  convenient  for  the  purposes  of  the  line. 
Sadd  y.  Maldon,  WUham  and  JBraintree  Ry,,  6 
Railw.  Oas.  779. 

A  railway  company  obtained  an  act  of  parlia- 
ment in  1864  for  extending  their  operations, 
containing  compulsory  powers  to  take  additional 
lands  in  connection  witn  their  undertaking.  The 
plaintiff's  land  was  included  in  the  deposited 
plans  referred  to  in  the  act.  It  was  provided  by 
the  act  that  a  street  called  Albert  Street  should 
not  be  stopped  up  by  the  company  without  the 
consent  of  tne  vestry  of  the  parish  of  Islington. 
In  1865,  th6  company,  having  been  unable  to 
obtain  the  consent  of  the  Islington  vestry  to  the 
stopping  up  of  Albert  Street,  obtained  another 
act  for  the  improvement  of  their  Highbury 
station,  and  for  other  purposes,  by  which  it  was 
recited  that  it  was  expedient  that  the  company 
should  be  empowered  to  stop  up  Albert  Street, 
and  also  to  acquire,  by  compulsion  or  otherwise, 
additional  lands  in  connection  with  their  under- 
taking, and  the  company  was  empowered  to 
take  the  lands  included  in  the  deposited  plans  ; 
and  it  was  also  enacted  that  they  might  stop  up 
Albert  Street,  provided  that  they  nuide  another 
street  in  a  prescribed  direction.  None  of  the  plain- 
tiff *s  land  was  included  in  the  plans  referred  to 
in  this  act.  The  company,  before  the  expiration 
of  the  compulsory  powers  of  the  act  of  1864, 
gave  notice  to  him  to  take  some  of  his  land  in- 
cluded in  the  plans  referred  to  in  that  act; 
although  it  was  admitted  that  the  land  was 
wanted  to  form  the  new  street  under  the  pro- 
visions of  the  act  of  1865.  The  plaintiff  filed  a 
bill  in  equity  for  an  injunction  : — Held,  that  he 
was  entitled  to  an  injunction,  the  stopping  up  of 
Albert  Street  not  being  one  of  the^urposes  of 
the  act  of  1864.  Lamb  v.  North  London  By., 
L.  R.  4  Oh.  522  ;  21  L.  T.  98  ;  17  W.  R.  746. 

Subsidiary  Objeot.] — Oompulsory  powers  to 
take  land  are  given  to  railway  companies,  and 
must  be  exercised,  for  the  sole  purpose  of  con- 
structing the  railway  and  works;  therefore 
where  a  railway  company  endeavoured  by  means 
of  their  compulsory  powers  to  construct  a  road, 
so  as  to  accomplish  a  subsidiary  object,  they 
were  restrained,  at  the  instance  of  the  land- 
owner whose  property  would  be  affected,  though 
the  proposed  works  were  within  the  scope  of 
their  act.  Dodd  v.  Salisbury  and  Yeovil  By., 
1  Gifl.  158  ;  5  Jur.  (N.S.)  782. 

A  railway  company,  having  taken  land  belong- 
ing to  v.,  and  completed  the  railway,  after 
negotiating,  gave  a  notice  to  Y.  to  treat  for  other 
land,  for  the  purpose  of  enabling  them  to  carry 
out  an  agreement  with  L. : — Held,  that  they 
must  be  perpetually  restrained  from  so  doing. 
Vane  v.  Cbckermouth,  Keswieh^  and  Penrith  By., 
12  L.  T.  821 ;  13  W.  R.  1016. 

The  company,  in  order  to  avoid  the  necessity 
of  completely  blockingup  the  plaintiff*s  entrance, 
took  land  of  his  to  divert  a  road  so  as  to  diminish 
the  obstruction  :— Held,  that   such   land   was 


necessary  for  the  purposes  of  the  act,  though  the 
plaintiff  did  not  desire  the  diversion  of  the  road, 
and  objected  to  his  land  being  taken  for  the 
purpose.  Bowling  v.  Pontypo^,  Oaerleon,  and 
Newport  By.,  supra. 

Wat«rworki  —  SurliMe  Works.]  —  Where  a. 
waterworks  company  authorised  to  take  certain 
lands  by  a  spedal  act,  incorporating  the  Water- 
works Olauses  Act  of  1847  and  1863,  proposed  to 
construct  an  aqueduct  by  means  of  a  tunnel 
through  a  field,  and  deposited  plans  which  gave 
no  indications  of  sur&ce  works,  and  it  after- 
wards appeared  that  they  intended  to  sink  a 
shaft  to  obtain  additional  water  from  the  springs 
beneath  the  field,  and  to  erect  pumping-engine» 
and  other  works  on  the  surface : — Held,  that  the 
company  was  not  authorised  by  the  several  acta 
referred  to  to  construct  such  additional  works, 
and  that,  save  for  the  temporary  purpose  of 
construction  their  power  over  the  land  was 
limited  to. making  a  tunnel,  in  conformity  with 
the  plans  deposited.  Simpson  v.  Sovth  Stafford- 
shire Waterworhs,  4  De  G.  J.  &  S.  679  ;  34  L.  J., 
Oh.  380 ;  11  Jur.  (N.S.)  453 ;  12  L.  T.  360 ;  IS 
W.  R.  729,  908. 

Colourable  Froceediag.] — The  plaintiff  waa 
owner  of  six  adjacent  houses,  Aye  in  G.  Place,  aad 
one  in  Butler's  Alley,  Four  of  the  houses  in  G. 
Place  adjoined  Butler's  Alley.  On  the  2nd  of 
December,  1884,  the  commissioners  of  sewers- 
resolved  to  alter,  widen,  and  extend  Butler's 
Alley,  and  adjudicated  that  the  plaintiff's  six 
houses  were  required  for  that  purpose.  Shortly 
afterwards  they  served  the  plaintiff  with  a  notice 
to  treat,  which  stated  that  the  houses  were 
required  for  altering  and  widening  Butler's  Alley. 
It  appeared  from  a  plan  sent  to  the  plaintiff  that 
the  part  of  Butler's  Alley  which  lay  at  the  back 
of  the  four  houses  in  G.  Place  was  only  to  be 
widened  by  a  strip  tapering  from  the  width  of 
twelve  indues  to  a  point,  and  it  appeared  that 
considerable  alterations  were  to  be  made  in  the 
level  of  G.  Place  and  Butler's  Alley.  The  plaintiff 
moved  for  an  injunction  : — Held,  that  it  was  a 
question  to  be  tried  at  the  hearing  whether  the 
only  real  object  of  the  commissioners  as  to  the 
part  of  Butler's  Alley  adjoining  the  plaintiffs' 
houses  was  not  to  lower  its  level,  and  whether 
the  minute  widening  of  that  street  was  not 
merely  colourable,  and  proposed  in  order  to  give 
them  power  to  purchase  under  their  act,  which 
gave  them  a  power  of  compulsory  purchase  for 
the  purpose  of  widening  streets,  but  not  for  the 
purpose  of  altering  levels ;  and  that,  therefore, 
the  commissioners  ought  to  be  restrained,  till  the 
hearing  or  further  order,  from  proceeding  to 
assess  the  value  of  the  plaintiff's  houses.  Lyneh 
V.  Sewers  Ommissieners,  66  L.  J.,  Oh.  409 ;  32 
Oh.  D.  72 ;  54  L.  T.  699 ;  50  J.  P.  648—0.  A. 
Reversing  34  W.  R.  226. 


For  Purposoi  of  ExoETation,  fto.1— A  railway 
act  empowered  the  company  to  make  and  main- 
tain the  works  mentioned  in  it,  and  to  enter 
upon,  take  and  use  such  of  the  lands  specified  in 
the  plans  as  should  be  necessary  for  such  pur- 
poses : — Held,  that  the  provision  did  not  authorise 
the  company  to  take  compnlsorily  and  permanently 
land  required  only  for  the  purpose  of  excavating 
materials  therefrom,  although  within  the  limits 
of  deviation ;  and  they  were  restrained  from 
taking  steps  to  have  the  value  of  such  land 
assessed.    Mleersjield  v.  Mid-Sussex  By,,  3  De 
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G.  &  J.  286 ;  28  L.  J.,  Ch.  107 ;  5  Jnr.  (N.S.)  776  ; 
7  W.  B.  102. 

An  estuary  company  was  empowered  to  make 
and  maintain  certain  cats  and  works,  and  to 
enter  upon,  take  and  use  sach  of  the  lands 
delineated  in  the  deposited  plans  as  might  be 
necessary  for  that  purpose  : — ^Held,  that  the 
company  was  not  entitled  to  take  compnlsorily 
land  which  was  required,  not  for  the  site  of  the 
cuts  or  works,  but  to  supply  materials  for  the 
execution  of  works  on  other  land.  Bentinch  t. 
Norfolk  Ettuary  Co^  8  De  G.  M.  &  O.  714  ;  26 
L.  J.,  Ch.  404  ;  8  Jur.  (NA)  846 ;  6  W.  B.  827. 

A  railway  company  required  a  landowner 
to  sell  them  certain  lands,  which  they  were 
empowered  by  their  act  to  take  for  the  purposes 
of  their  railway.  Their  engineer  stated  tnat  they 
intended  to  use  the  land  for  the  purpose  dE 
depositing  spoil  and  materials  during  the  con- 
struction 01  the  railway,  and  that  it  was 
uncertain  whether  they  would  require  the  land 
after  the  completion  of  the  railway.  A  motion 
by  the  landowner  for  an  injunction  to  restrain 
the  company  from  taking  the  land  was  refused. 
Lund  v.  Midland  Ry,,  34  L.  J.,  Ch.  276. 

Where  Corporatioa  eannot  make  Profit.] — ^A 
corporation,  being  the  local  board  of  health  for 
the  town,  was  empowered  by  an  order  of  the 
secretary  of  state,  conflimed  by  act  of  parliament, 
to  take  certain  lands  and  houses  specified  in  the 
schedule,  for  the  purpose  of  widening  and 
improving  a  street ;  and  served  the  usual  notices 
to  treat  under  the  Lands  Clauses  Act,  1845,  upon 
the  owner.  The  owner  filed  a  bill  to  restrain  the 
corporation  from  taking  more  of  the  property 
comprised  in  the  schedule  than  was  actually 
required  for  the  purpose  of  widening  the  street : — 
Held,  that  as  the  corporation  required  this 
property  for  the  improvement  of  the  town,  from 
which  no  profit  or  compensation  was  obtained, 
it  was  not  confined,  like  a  railway  company,  to 
the  narrow  limits  of  the  property  actually 
required  for  the  puipose  specified,  but  was  at 
lil^rty  to  purchase  all  the  property  included  in 
the  schedule.  Quintan  y.  ^rittol  Corporation^ 
43  L.  J.,  Ch.  783  ;  L,  B.  17  Eq.  624 ;  30  L.  T. 
112  ;  22  W.  B.  434. 

A  public  body  intrusted  by  the  legislature  to 
construct  a  public  work  for  the  public  advantage, 
and  with  no  profit  to  themselves,  was  authorised 
to  take  compulsorily  more  land  than  was  required 
for  the  purpose  of  effecting  the  improvements 
specified  in  their  act,  with  certain  powers  of 
disposing  of  superfiuous  lands : — Held,  that  they 
were  entitled  to  take  the  whole  of  the  lands 
scheduled  in  their  act,  even  though  with  the 
avowed  object  of  reselling  a  portion  of  such 
lands  to  a  railway  company ;  one  of  the  purposes 
of  their  act  being  to  obtain  money  for  the  improve- 
ments. Oalloway  v.  London  Corporation^  85 
L.  J.,  Ch.  477  ;  L.  B.  1  H.  L.  34  ;  12  Jur.  (KJ9.) 
747  ;  14  L.  T.  866. 

Held,  also,  that  they  were  not  incapacitated 
from  taking  the  whole  of  the  lands  comprised  in 
the  schediUe,  although,  before  they  obtained 
their  power  to  take  land,  they  had  contracted 
conditionally  upon  their  obtaining  such  power 
to  sell  the  hinds  for  a  certain  sum.    lb. 


"street" 
on  both 


means   a 
sides,  not 


"Street."]  — The  word 
thoroughfare  with  houses 
merely  a  road  or  a  footway.    Ih. 

Though  the  woi"d  "  street "  may  include  the 
houses   nbutting   or   fronting    upon   a   public 


thoroughfare,  as  well  as  the  actual  roadway  or 
footways,  yet  the  strict  and  primA  facie  meaning 
of  the  wonl  "  street "  is  confined  to  the  roadway 
and  footways ;  and  therefore,  in  the  construotion 
of  the  Holbom  Valley  Improvement  Act,  1864, 
which  gave  the  corporation  of  Iiondon  powers  to 
construct  a  viaduct  or  raised  way  over  Holbom 
Valley,  and  to  make  certain  new  streets,  and  to 
acquire  lands  for  the  purposes  of  the  act ;  and 
which  enacted  that  in  any  case  in  which  the 
corporation  might  require  to  take  any  lands, 
alr^y  purchased  by  the  London,  Chatham,  and 
Dover  Bailway  Company,  and  that  company  was 
unwilling  to  dispose  of  the  same,  or  requireid  the 
same  for  the  purposes  of  their  railway,  it  should 
be  referred  to  arbitration  in  manner  therein- 
before provided;  provided  always,  that  this 
provision  should  not  be  construed  to  prevent  the 
corporation  taking  all  such  lands  of  the  railway 
company  as  might  be  required  for  the  construction 
of  the  viaduct  or  raised  way  of  the  line  of  the 
new  streets  authorised  by  the  act : — ^Held,  that 
the  latter  provision  did  not  apply  to  a  case  where 
the  corporation  required  to  take  a  piece  of  land 
already  purchased  by  the  railway  company,  but 
did  not  require  the  same  for  the  construction  of 
the  actual  roadway  or  footways  of  the  viaduct 
or  new  streets.  Z.,  C,  4*  i^*  -Sy.  ▼•  London  Cor- 
poration,  19  L.  T.  250. 

TaUngiiot  neeestary  —  Objeot  attained  in. 
another  way.] — ^When  a  railway  company  has 
given  notice  to  take  land  for  some  object  which 
u  clearly  within  their  compulsory  powers,  a 
court  of  equity  will  not  interfere  to  restrain 
them  merely  on  the  ground  that  Uiey  might 
obtain  the  same  object  in  some  other  way  with- 
out taking  the  land.  Lamb  v.  North  London 
By,,  L.  B.  4  Ch.  622 ;  21  L.  T.  98  ;  17  W.  B.  746. 

Question  for  Jury.]— A.  was  owner  of  a  field, 
the  whole  of  which  was  contained  in  the  books 
of  reference  of  a  railway  company,  but  fifteen 
perches  of  it  lay  beyond  the  limits  of  deviation 
laid  down  in  the  plans.  The  company  served  a 
notice  upon  A.,  requiring  part  of  the  field  for  the 
purposes  of  the  railway.  A.  gave  notice  to  the 
company  that  if  they  took  part  they  must  take 
the  whole,  to  which  they  agreed.  A.  afterwards 
receded  from  his  notice.  The  company  entered 
upon  the  whole: — Held,  that  the  question 
whether  the  fifteen  perches  were  necessary  for 
the  works  was  for  the  jury,  and  also  that  A. 
having  required  the  company  to  take  the  whole, 
could  not  object  that  their  entry  on  that  por- 
tion was  unlawful.  Doe  d.  Armistead  v.  North 
Staffordshire  By.,  16  Q.  B.  526  ;  20  L.  J.,  Q.  B. 
249  ;  15  Jur.  944. 

Bestraining  Proeeedingi— Xitoppel  by  Con- 
duot— Negotiations.]— The  plaintiff  was  owner 
of  six  adjacent  houses,  five  m  G.  Place,  and  one 
in  Butler's  Alley.  Four  of  the  houses  in  G.  Phice 
adjoined  Butler's  Alley.  On  the  2nd  of  Decem- 
ber, 1884,  the  commissioners  of  sewers  resolved 
to  alter,  widen,  and  extend  Butler's  AUey,  and 
adjudicated  that  the  plaintiff's  six  houses  were 
required  for  that  purpose.  Shortly  afterwards 
they  served  the  plaintiff  with  a  notice  to  treat, 
which  stated  that  the  bouses  were  required  for 
altering  and  widening  Butler's  Alley.  The  plain- 
tiff sent  in  a  claim  for  2,500{.  The  parties  could 
not  agree  about  the  price,  and  in  October,  1886, 
the  negotiations  having  come  to  an  end,  the  com- 
missioners proceeded  to  summon  a  jury.    The 
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was  a  right  to  enter  upon  sach  land  by  way  of 
easement  for  the  purpose  of  effecting  the  junction. 
Oxford^  WoroegteTf  and  Wolverhampton  Ry,  v. 
South  Staffordshire  Ry,,  1  Drew.  255  ;  1  W.  R. 
75. 

The  defendants,  a  railway  company,  were  by 
their  act  restrained  from  interfering  with  the 
plaintiffs,  and  other  railway  companies  previously 
established,  except  as  to  the  compulsory  pur- 
chase of  lands  within  certain  limits.  The  plain- 
tiSs  had  power,  by  their  act,  to  take  some  lands 
compulsorily  and  others  by  consent.  The  defen- 
dants had  power  to  take  certain  lands,  part  of 
which  had  been  purchased  by  plaintiffs'  consent 
subsequently  to  the  defendants'  act : — Held,  that 
the  plaintiffs,  having  occupied  the  ground  before 
the  defendants,  were  entitled  to  hold  so  much  of 
it  as  was  not  actually  wanted  for  the  formation 
of  the  defendants'  railway,  and  an  injunction  was 
granted.  LamxMtter  and  Carlisle  Ry.  v.  Mary- 
jfort  and  Carlisle  Ry.,  4  Bailw.  Cas.  504. 

It  is  not  competent  to  a  later  railway  company, 
in  the  absence  of  a  power  for  that  purpose  given 
in  express  terms  by  their  special  act,  to  require 
compulsorily  the  soil  and  freehold  in  lands 
already  vested  in,  and  actually  used  by,  an  earlier 
railway  company  for  the  purposes  of  their  under- 
taking, although  the  land  lies  within  the  limits 
of  deviation  shewn  by  the  parliamentary  plans 
of  the  later  company,  and  the  special  act  confers 
upon  them  the  general  power  to  enter  and  take 
such  of  the  lands  delineated  upon  the  plans  as 
may  be  required  for  the  purposes  of  their  railway . 
Dublin  and  Drogheda  My.  v.  Nava/n  and  Kings- 
court  Ry.,  Ir.  R.  5  Eq.  393. 

The  words  in  the  Railways  Clauses  Act,  1863, 
B.  10 — "  unless  otherwise  provided  in  the  special 
act " — are  not  satisfied  by  anything  less  than  an 
express  and  definite  provision  in  the  special  act 
authorising  the  compulsory  purchase  of  land 
already  vested  in,  and  actually  used  by,  another 
railway  company  for  the  purposes  of  their  under- 
taking,   lb. 

The  words  in  the  Railways  Glauses  Act,  1863, 
B.  10 — "for  the  purposes  of  the  junction" — are 
not  be  confined  to  the  actual  union  of  the 
lines,  but  include  the  formation  of  all  works 
necessary  for  effecting  the  jimction.    lb. 

Where  both  the  plaintiff  and  defendant  com- 
panies hod  parliamentary  powers  to  take  the 
same  land,  and  each  had  given  notice  to  treat, 
without  more,  but  the  landowner  had  not  come 
to  an  agreement  with  either  company,  nor  had 
any  other  step  required  by  the  Lands  Clauses 
Act,  1845,  been  taken  : — Held,  that  assuming  par- 
liament to  have  given  a  preference  to  the  plain- 
tiff company,  the  court  would  not,  after  the 
plaintiff  company's  powers  had  expired,  restrain 
the  defendant  company  by  interlocutory  injunc- 
tion from  entering  and  commencing  works  on  the 
land.  Bristol  and  North  Somerset  Ry.  v. 
Somerset  and  Dorset  Ry.,  22  W.  R.  601— L.JJ. 

Held,  also,  that  the  plaintiff  company,  in  taking 
possession  without  an  agreement,  and  without 
taking  the  steps  required  by  the  Lands  Clauses 
Act,  1845,  were  transpassers  ;  and  that  their  act 
of  parliament  did  not  apply  till  they  had  got  a 
title.    Ih. 

The  South  Wales  Company  having  power  to 
take  and  purchase  lands,  and  to  construct  a 
railway  according  to  the  plans  and  books  of 
reference  deposited,  gave  notice  to  the  Llanelly 
Railway  and  Dock  Company  that  the  South  Wales 
Company  required  to  purchase  a  small  piece  of 
land  on  part  of  which  the  Llanelly  Railway 


was  actually  constructed,  such  piece  of  land 
being  set  out  in  the  plans  and  books  of  reference 
as  part  of  the  proposed  line  of  the  South  Wales 
Railway,  but  they  aftervs'ai'ds  refused  to  issue 
their  warrant  to  the  sheriff  to  assess  the  amount 
of  purchase  -  money  on  the  ground  that  the 
Llanelly  Railway  and  Dock  Company  had  no 
power  under  their  act  to  sell  any  portion  of  land 
on  which  their  railway  was  constructed  : — Held, 
that  as  there  was  no  express  dause  in  any  special 
or  general  act  of  parliament  which  authorised 
either  the  Llanelly  Railway  and  Dock  Company 
to  sell  any  part  of  their  actual  line  of  railway, 
or  the  South  Wales  Company  to  purchase  it,  the 
authority  was  not  to  be  implied  from  the  general 
power  given  to  the  South  Wales  Company  to 
make  their  line,  and  to  purchase  lands  according 
to  their  deposited  plans  and  books  of  reference. 
Rsg.  V.  South  Wales  Ry.,  14  Q.  B.  902  ;  6  Railw. 
Cas.  489  J  19  L.  J.,  Q.  B.  272  ;  14  Jur.  828. 


g.  Interaeoted  Ijaads. 

What  are.]— The  word  "  such"  in  s.  94  is  not 
confined  to  '*  lands  not  being  situate  in  a  town,'* 
as  described  in  s.  93,  but  applies  to  the  words  in 
the  general  heading, "  small  portions  of  intersected 
lands."  Eastern  Counties  Ry.  v.  Marriage,  9 
H.  L.  Cas.  32 ;  31  L.  J.,  Ex.  73  ;  7  Jur.  rN.s.> 
63  ;  8  L.  T.  60  ;  8  W.  R.  748. 

A  railway  company,  in  making  their  line,  cat 
off  a  small  portion  of  the  land  of  A.,  not  situate 
in  a  town,  and  he  required  them  to  make  a  com- 
munication between  the  severed  parts  : — ^Held, 
that  the  operation  of  s.  94  was  not  confined  to 
lands  not  situate  in  a  town,  or  not  built  upon, 
but  a.pplied  also  to  land  situate  in  a  town,  and 
that  therefore  the  company  could  compel  A.  to 
sell  the  severed  parts  of  his  land,  and  was  not 
bound  to  make  the  communication  required.    Tb, 

"Town."] — Where  premises  were  within  the 
municipal  boundaries  of  a  town,  but  not  sur- 
rounded by  houses : — Held,  that  they  were  not  in 
a  town  within  the  meaning  of  s.  93.  Falhner  v. 
Somerset  and  Dorset  Ry^  42  L.  J.,  Ch.  851 ;  L.  R. 
16  £q.  458. 

Tunnel.] — ^A  piece  of  land  two  and  a  half  acres 
in  extent,  with  a  small  cottage  built  upon  it,  wa» 
occupied  by  a  market  gardener  and  used  for  the 
purposes  of  trade ;  a  company  ran  its  tunnel 
under  the  house,  and  so  that  the  line  of  the 
txmnel  severed  a  portion  of  the  land  from  the 
rest: — Held,  that  the  owner  of  the  land  was 
not  entitied,  under  the  Lands  CL&uses  Act, 
1845,  8.  92,  to  compel  the  company  to  take  the 
whole  of  the  land^  but  that  he  was  entitled  to 
compel  it  to  tsike  the  whole  cottage,  with  so 
much  of  the  land  as  was  used  for  ornament  or 
otherwise  in  immediate  connection  with  the 
cottage,  and  alsothe  severed  portion  of  the  land, 
notwithstanding  that  the  tunnel  did  not  interfere 
with  access,  falhner  t.  Somerset  and  Dorset 
Ry.,  42  L.  J.,  Ch.  851 ;  L.  R.  16  Eq.  458. 


h«  Charity  iMndm, 

Where  a  railway  company  under  its  compulsory 
powers  had  taken  a  certain  house  belonging  to  a 
city  ward : — Declared,  on  adjourned  summons, 
that  neither  the  consent  of  the  charity  commis- 
sioners nor  of  the  lords  of  the  treasury  was 
necessary,  and  that  it  was  not  necessary  for  the 


1357 


LANDS    CLAUSES   ACT— Purchase  of  Lands. 


1858 


sale  to  be  completed  under  the  proyisions  of  the 
Lands  Clauses  Acts,  1846, 1860,  and  1869.  Finnit 
to  Forbes,  FinnUy  Eae  parte,  24  Ch.  D.  587  :  48 
L.  T.  813  ;  32  W.  B.  56. 

Where  a  railway  company  under  its  com- 
pulsory powers  took  a  certain  house  belonging  to 
a  charity  school : — Held,  that  being  supported  by 
yoluntary  contributions  the  school  came  within 
the  exemptions  of  s.  62  of  the  Charitable  Trusts 
Act,  1853,  and  s.  48  of  the  act  of  1856  ;  that  the 
consent  of  the  charity  commissioners  was  not 
necessary,  and  that  it  was  not  necessary  that  the 
sale  should  be  completed  under  the  proyisions  of 
the  Lands  Clauses  Acts,  1845,  1860,  and  1869. 
FinnU  to  Forbes,  Tower  Ward  Schools  Tnistees, 
Ex  parte,  24  Ch.  D.  691 ;  48  L.  T.  814  ;  32  W.  fi. 
55. 

Payment  of  Pnrohasa  Money  to  Penoni 
absolutely  entitled.] — See  post,  coL  1406. 


i.  Lands  belonging  to  Lnnatlca. 

Lunatie  not  so  found— Seal  or  Personal  Sepro- 
•entatiyes.] — Sect.  7  of  the  Lands  Clauses  Act, 
1845,  does  not  authorise  a  person  of  unsound 
mind  to  sell  land  to  a  company  or  public  body 
who  haye  statutory  power  to  take  it ;  the  section 
only  authorises  the  committee  of  a  lunatic  to  sell. 
A  public  body  haying  giyen  notice  under  their 
statutory  powers  to  take  land  belonging  to  a  lady 
of  unsound  mind  not  so  found,  the  yalue  of  the 
land  was  ascertained  by  two  suryeyors,  one 
appointed  by  an  uncle  of  the  lady,  who  purported 
to  act  on  her  behalf,  and  the  other  by  the  public 
body ;  the  sum  thus  ascertained  was  paid  into 
court,  and  the  public  body  took  possession  of  the 
land.  The  lady  afterwards  died  intestate,  being 
still  of  imsound  mind,  and  her  heir-at-law  peti- 
tioned for  payment  of  the  money  to  him  : — Held, 
that  the  land  had  neyer  been  converted  into 
personalty,  and  that  the  heir  was  entitled  to  the 
money.  Flamank,  E»  parte  (1  Sim.  Qt.8.)  260), 
dissented  from.  Tu^well,  In  re,  53  L.  J.,  Ch. 
1006  ;  27  Ch.  D.  309 ;  51  L.  T.  83  ;  33  W.  fi. 
132. 

Money  paid  into  court  by  a  railway  company, 
for  land  taken  under  the  Lands  Clauses  Act, 
from  a  person  who  was  in  a  state  of  mental 
imbecility,  and  who  continued  in  that  state  until 
his  death,  but  was  not  the  subject  of  a  commis- 
sion of  lunacy,  ordered,  after  his  death,  not  to 
be  reinyested  in  or  considered  as  land,  but  to  be 
paid  to  his  executors.  Flamank,  He  parte, 
JSdst  Lincolnshire  Ry.^  In  re,  1  Sim.  (lir.&)  260. 

Inyestment  of  Money.] — ^The  purchase-money 
of  a  lunatic's  land  taken  oy  a  public  body  under 
the  Lands  Clauses  Act,  1845,  s.  69,  was,  under 
the  circumstances,  ordered  to  be  inyested  in 
guaranteed  railway  stock  ;  but  the  name  of  the 
public  body  was  directed  to  be  omitted  from  the 
title  of  the  account,  an  inyestment  of  this  nature 
being  treated  as  equiyalent  to  a  reinyestment  in 
land.    Buckingham,  In  re,  2  Ch.  D.  690 — C.  A. 

Seloaio  of  Soat-Charge — ^Annni^.l— Lands 
which  were  subject  to  a  rent-charge  in  fayonr  of 
a  lunatic  during  his  life  were  taken  by  a  corpora- 
tion acting  under  the  Lands  Clauses  Act.  The 
cotirt  authorised  the  committee  of  the  lunatic  to 
release  the  lands  from  the  rent-charge  upon  the 
corporation  purchasing  in  the  name  of  the  lunatic 
a  goyemment  annuity  of  the  same  yearly  amount 


for  his  life.    Brewer,  In  re,  1  Ch.  D.  409 ;  84 
L.  T.  466  ;  24  W.  R.  465— C.  A. 

Payment  to  Credit  of  Lnnatio.] — Land  be- 
longing to  a  lunatic  haying  been  purchased  by  a 
railway  company  under  the  powers  of  its  act,  an 
order  was  made  for  payment  of  the  purchase- 
money  to  the  credit  of  the  lunacy,  and  for  its. 
inyestment  to  the  joint  account  of  the  lunatic 
and  the  company,  without  its  being  first  paid 
into  court,  under  the  Lands  Clauses  Act,  1845, 
s.  69.  MUnes,  In  re,  1  Ch.  D.  28  ;  34  L.  T.  46  ; 
24  W.  R.  98— C.  A. 

The  application  for  such  an  order  must  not 
be  made  in  the  Lunacy  only,  but  also  in  the 
Chancery  Diyision.    lb. 

•Appointment  of  Vow  Committee — Payment 


of  Biyidendi.] — The  dividends  arising  from  a 
sum  of  stock  in  court,  to  the  credit  of  H.  D.  R.,  a 
lunatic,  ex  parte  the  Metropolitan  Board,  which 
represented  the  purchase-money  of  land  belong- 
ing to  the  lunatic  taken  by  the  board  under  the 
Ltmds  Clauses  Act,  1845,  were  ordered  to  be  paid 
to  the  joint  committees  of  the  estate  of  the 
lunatic.  Upon  the  death  of  one  of  the  joint 
committees  the  sunriyor  was  appointed  sole  com- 
mittee, but  the  master  declined  to  order  the 
dividends  to  be  paid  to  him,  and  a  petition 
intituled  in  Lunacy  and  in  the  Chancery  Diyision 
was  presented  for  that  purpose  : — Held,  that  the 
diyidends  ought  to  be  transferred  to  the  lunacy 
and  paid  to  the  committee,  and  that  upon  the 
appointment  of  a  new  committee  the  order 
appointing  him  ought  to  direct  payment  to  him 

01  the  dividends,  and  that  the  Metropolitan 
Board  need  not  be  served  with  the  application, 
and  that  the  board  ought  to  pay  the  costs  of  the 
petition.  Ryder,  In  re,  57  L.  J.,  Ch.  459 ;  37 
Ch.  D.  595 ;  58  L.  T.  783— C.  A. 

4.  Time  fob  Pubohasb. 

Where  no  Time  Spoeiilod.^— When  a  special 
act  contained  no  clause  limiting  the  time  for 
purchase  of  land  for  the  accommodation  works 
of  a  railway  company : — Held,  that  the  period 
of  three  years,  specified  in  s.  123  of  the  Lands 
Clauses  Act,  applied.  Seymour  y.  L,  ^  S,  W.  Ry., 
5  Jur.  (N.B.)  753. 

Where  an  act  of  parliament  creates  a  company 
for  the  execution  of  certain  works,  but  does  not 
specify  any  time  for  their  completion,  no  limita- 
tion of  time  will  be  presumed,  and  the  works  may 
be  completed  at  any  period.  Thitknesse  y.  Lan- 
caster Canal  Co.,  4  m!.  &  W.  472 ;  8  L.  J.,  Ex.  49. 

The  powers  for  the  compulsory  purchase  and 
taking  of  lands  referred  to  in  s.  123  of  the 
Lands  Clauses  Act  are  powers  given  to  the 
several  promoters  of  the  several  special  acts  in 
which  that  act  might  be  incorporated,  and  not 
several  powers  given  to  the  promoters  of  each 
special  act.  Sparrow  y.  Omford,  Worcester,  and 
Wolverhampton  Ry.,  9  Hare,  436.    And  see  8.  C^ 

2  De  G.  M.  &  G.  94  ;  21  L.  J.,  Ch.  731  ;  16  Jur. 
703. 

Sect.  123  of  the  Lands  Clauses  Act  refers  to 
the  powers  given  by  the  act  for  the  purchase 
and  taking  of  land,  and  not  to  the  powers 
thereby  given  for  carrying  into  effect  a  purchase 
already  made.    lb. 

Cambridge  Commiiaionen.]  —  The  commis- 
sioners appointed  under  the  local  acts  of  par- 
liament for  improying  the  town  of  Cambridge 
have,  upon  the  true  construction  of  those  acts. 
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a  continuing  right  to  exercise  from  time  to  time 
the  power  thereby  vested  in  them,  of  taking 
property  for  the  purposes  of  the  acts,  and  of 
referring  the  assessment  of  the  price  to  a  jury, 
BO  long  as  may  be  required  for  carrying  into  full 
efEect  the  purposes  contemplated  by  the  acts. 
Salman  y.  Randall^  3  Myl.  &  C.  489. 

Bztension  of  Time  bj  lubieqnent  Aeti.] — ^By 
a  local  act  of  1863,  a  board  of.  health  was 
authorised  to  construct  waterworks,  and  pur- 
chase and  establish  markets,  and  to  exercise 
compulsory  powers  for  the  purchase  of  land  for 
those  purposes.  These  compulsory  powers  expired 
on  the  13th  of  July,  1870,  and  on  the  Ist  of 
August,  1870,  a  second  act  was  passed  to  extend 
the  time  for  the  compulsory  purchase  of  lands 
and  completion  of  the  waterworks,  and  to 
authorise  the  board  to  construct  gasworks,  and 
for  other  purposes,  not  including  the  establishing 
of  markets.  On  motion  by  the  owner  of  property 
required  for  establishing  a  market  to  restrain 
the  board  from  compulsorily  taking  the  property 
under  a  notice  to  treat  served  on  him  in  December, 
1870,  on  the  ground  that  the  powers  of  the  first 
act  had  ceased  to  exist  and  coidd  not  be  extended, 
and  that  the  second  act  must  be  read  as  creating 
new  powers  for  the  purposes  of  the  second  act 
only  : — Held,  that  the  powers  were  extended  as 
well  as  the  time  for  their  exercise,  and  that  the 
notice  to  treat  was  effectual.  Bentley  v.  Rotlier- 
ham  Local  Board,  46  L.  J.,  Ch.  284  ;  4  Ch.  D.  688. 

A  railway  company,  incorporated  by  an  act 
of  parliament  which  passed  on  the  29th  July, 
1864,  limiting  the  time  for  the  exercise  of  the 
compulsory  powers  to  three  years,  and  the  time 
for  the  completion  of  the  railway  to  five  years, 
served  a  notice  to  treat  for  lands  belonging  to 
the  plaintiff  company  on  the  21st  April,  1866. 
By  an  act  of  parliament  of  the  26th  July,  1869 
(against  whicn  the  plaintiff  company  petitioned), 
the  railway  company  was  dissolved,  and  its 
undertaking  was  amalgamated  with  that  of  the 
defendant  company,  and  by  the  same  act  the 
time  for  completing  the  works  was  extended  for 
three  years ;  but  the  period  within  which  the 
compulsory  powers  given  by  the  first  act  were 
to  be  exercised  was  not  extended.  On  the  18th 
August,  1871,  the  defendant  company  took 
possession  of  the  lands,  whereupon  the  land- 
owners filed  a  bill  to  restrain  them  from  con- 
tinuing in  possession  : — Held,  that  the  time  for 
completion  of  the  works  having  been  extended 
by  the  act  of  1869  (of  which  the  plaintiff  com- 
pany had  notice  to  the  29th  July,  1872),  the 
notice  to  treat  was  not  invalidated  by  lapse  of 
time.  Ystalyftra  Iron  Co,  v.  Neath  and  Brecon 
My.,  43  L.  J.,  Ch.  476;  L.  R.  17  Eq.  142;  29 
L.  T.  662  ;  22  W.  R.  149. 

The  time  within  which  a  railway  company 
were  authorised  to  take  lands  expired  on  the  4th 
of  August,  1848.  Long  before  this  period  they 
gave  notice  to  a  landowner  to  treat,  and  after- 
wards delivered  to  the  plaintiff,  to  whom  the 
lands  had  been  in  the  meantime  devised,  a  bond, 
and  paid  the  estimated  value  of  the  lands  com- 
prised in  the  notice  into  the  bank  under  the 
Lands  Clauses  Act,  1845,  s.  85.  Under  an 
amendment  act,  the  powers  of  which  extended 
beyond  1848,  the  company  were  authorised  to 
take  the  land  included  in  the  notice  ;  and  on 
August  3rd,  1848,  they  gave  a  notice  to  the 
plaintiff  that,  in  pursuance  of  the  powers  of 
both  those  acts,  they  intended  to  take  the 
lands.     After   the   4th  of   August,  1848,  but 


without  taking  any  further  steps  under  the 
acts,  the  company  entered  upon  the  land.  On 
a  motion  for  an  injunction,  the  court  declined 
to  interfere,  on  the  ground  that,  although  the 
company  might  not  be  then  entitled  to  take 
possession  under  their  compulsory  powers,  they 
were  able,  by  some  proceedings  under  the  second 
act,  to  obtain  the  land ;  and  the  motion  was 
ordered  to  stand  over,  with  liberty  to  the  plaintifE 
to  bring  an  action.  William*  v.  South  Wales  Ry.^ 
3  De  G.  &  Sm.  364 :  13  Jur.  443. 

A  railway  company  were  empowered  to  take 
lands,  and  to  deviate  to  t^e  extent  of  100  yards 
from  the  line  laid  down  in  their  map,  provided 
such  deviation  was  made  before  the  4th  of 
July,  1838.  In  Januaiy,  1837,  a  deviation  in 
the  line,  within  the  prescribed  limits,  was  made. 
A  subsequent  act,  passed  in  May,  1837,  enacted 
that  the  time  by  the  first  act  limited  for  the 
compulsory  purchase  of  lands  should  be  enlarged 
for  the  term  of  one  year,  but  providing  that  no 
deviation  from  the  line  laid  down  should  be 
made  after  the  expiration  of  the  period  by  the 
first  act  limited.  The  railway  company,  sub- 
sequently to  the  4th  of  July,  1838,  gave  notice 
to  certain  owners  of  lauds  on  the  line  to  which 
they  had  deviated  in  January,  1837,  of  their 
intention  to  take  the  lands  under  the  powers 
given  by  the  acts.  On  a  motion  for  an  injunc- 
tion to  restrain  the  railway  company  from  so 
proceeding  to  obtain  possession,  on  the  ground 
that  the  company,  having  allowed  the  time 
limited  by  the  first  act  to  expire,  had  no  power 
to  take  the  lands  by  the  compulsory  proces : — 
Held,  that  the  company  having,  previously  to 
the  expiration  of  the  time  limited  by  the  first 
act,  and  previously  also  to  the  passing  of  the 
second  act,  deviated  within  the  authori^  limits 
from  the  line  laid  down  in  the  map,  the  second 
act  must  be  construed  to  give  them  an  enlarged 
period  of  one  year  in  which  to  exercise  the  power 
of  taking  the  land  in  the  line  to  which  they  had 
so  deviated.  Dvn  Miver  Navigation  Co,  v.  North 
Midland  By.,  1  Railw.  Cas.  135. 

Agreement  to  purehase  Lands.] — ^An  agree- 
ment between  a  railway  company  and  landowner 
provided  that  in  case  the  company  should  require 
additional  land  for  the  purpose  of  their  railway 
and  works,  they  should  pay  for  it  at  the  rate  of 
200Z.  per  acre,  without  further  payment  in  respect 
of  severance  or  other  damages  : — Held,  that  the 
company  was  thereby  authorised  to  take  land  for 
the  purpose  of  diverting  a  footway  within  the 
time  for  completing  their  works,  which  had  not 
expired  although  the  time  for  compulsory  taking 
of  land  had  expired.  Bangeley  v.  Midland  By.^ 
37  L.  J.,  Ch,  313  ;  L.  R.  3  Ch.  306  ;  18  L.  T,  69  ; 
16  W.  R.  547. 

A  landowner  agiHsed  with  a  railway  company 
to  sell  them  ten  acres  of  land  and  one  acre  for  a 
station,  at  a  certain  price,  and  that  if  the  com- 
pany should  require  more  land  for  the  station,  or 
for  any  purpose,  they  should  pay  for  the  same  at 
the  rate  of  1001.  per  acre,  and  the  agreement  was 
to  be  supplemental  to  the  Lands  Clauses  Act. 
The  ten  acres  were  paid  for  and  conveyed. 
Before  the  compulsory  powers  of  the  company 
had  expired  they  gave  (apparently  by  mistake) 
notice  to  treat  for  three  acres  more,  and  before 
the  time  for  completion  expired  they  took  posses- 
sion of  these  three  acres,  alleging  that  they 
required  the  land.  They  also  took  possession  of 
some  small  pieces  of  land  which  were  covered  by 
earth  slipped   from  the  railway: — Held,  that. 
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nndcr  the  agreement,  the  company  had  power, 
until  the  expiration  of  the  time  limited  for  the 
completion  of  the  railway,  to  take  such  land  as 
they  required  for  the  purpose  of  a  station  or  for 
slips  of  earth  at  lOOZ.  an  acre.  Kemp  y.  8,  E,  Ry,, 
41  L.  J.,  Ch.  404  ;  L.  B.  7  Ch.  364  ;  26  L.  T.  110  ; 
20  W.  R.  306. 

Companies  having  compulsory  powers  of  pur- 
chase cannot  contract  to  purchase  lands  and 
insist  on  a  custom  to  defer  completion  to  the 
extreme  period  of  time  allowed  for  taking  lands 
and  for  completing  the  works.  No  such  custom 
exists,  and  they  are  bonnd  to  complete  their 
•contract  within  a  reasonable  time.  Pdker  v. 
Metropolitan  By.,  31  Beav.  504  ;  32  L.  J.,  Ch.  7  ; 
9  Jur.  (N.S.)  61  ;  7  L.  T.  494  ;  11 W.  R.  18. 

Possession  taken — Votice  to  Treat.] — ^A  rail- 
way company  in  1856  took  possession  of  a  meadow, 
A  large  part  of  which  belonged  to  one  owner,  and 
a  small  part  to  another  who  did  not  know  the 
position  or  the  exact  extent  of  his  land.  The 
company,  in  1869,  took  a  conveyance  of  the  large 
part,  on  which  conveyance  the  extent  of  the  small 
part  was  stated.  The  company  did  not  pay  for 
the  small  part,  and  the  owner,  in  1868,  brought 
an  ejectment  against  the  company,  obtained 
judgment,  and  was  put  into  possession.  His 
possession  w^as  disturbed  by  the  company,  and 
he  filed -a  bill  to  restmin  them.  The  company 
offered  to  pay  the  value  of  the  land,  as  in  1856, 
and  interest  thereon,  which  the  landowner  refused. 
The  company  then  produced  a  notice  to  treat, 
given  in  1856,  and  gave  notice  of  their  intention 
to  proceed  under  that  notice.  The  landowner 
filed  a  second  bill  to  restrain  them  : — Held,  that 
under  the  circumstances  the  company  was  not 
entitled  to  proceed  under  the  notice  to  treat. 
Strtttt»n,  V.  Great  Western  and  Brentford  Ry.^ 
L.  B.  5  Ch.  751  ;  23  L.  T.  379  ;  18  W.  R.  1078. 

Compulsory  Powers  shortly  Expiring— Votice 
to  Treat  giren  within  Time  limited.] — ^A railway 
company  served  a  landowner  with  notice  to  treat 
for  part  of  his  property  before  the  period  of  three 
years  limited  for  the  exercise  of  its  compulsory 
powers  had  expired.  The  landowner  served  a 
•counter-notice  requiring  the  company  to  take  the 
whole  property,  and  nothing  further  was  done 
towards  ascertaining  the  compensation.  Thirteen 
•days  before  the  expiration  of  the  period  of  five 
years  allowed  for  the  completion  of  the  works, 
the  company  entered  upon  the  land  under  s.  85 
•of  the  Lands  Clauses  Act,  having  previously 
made  a  deposit  and  given  a  bond  as  required  by 
that  section.  After  the  five  years  had  expired 
without  the  railway  having  been  made  on  the 
land,  the  landowner  brought  his  action  for  an 
injunction  to  restrain  the  company  from  exe- 
cuting works  on  the  land  and  from  continuing 
in  possession  of  it : — Held,  that  whether  the  rail- 
way could  or  could  not  have  been  completed 
within  the  thirteen  days,  the  entry  of  the 
company  under  s.  85  was  lawful,  and  that  they 
were  entitled  to  retain  possession,  and  that  the 
compensation  must  be  assessed  under  s.  68  of  the 
Lands  Clauses  Act ;  that  the  company  could  not 
!be  restrained  by  injunction,  but  were  entitled  to 
remain  and  complete  the  railway  after  the  expira- 
tion of  the  five  years.  Looiemoore  v.  llverton  and 
North  Bevon  By,,  53  L.  J.,  Ch.  812 ;  9  App.  Cas. 
480 ;  60  L.  T.  637  ;  32  W.  R.  929—H.  L.  (E.) 

By  an  act  of  parliament,  with  which  the 
Lands  Clauses  Act  was  incorporated,  it  was 
enacted  that  the  power  of  taking  land  compul- 


sorily  for  the  purpose  of  making  a  certain  railway 
should  not  be  exercised  after  the  expiration  of 
three  years  from  the  period  of  the  passing  of  the 
act.  The  company  gave  notice  to  a  landowner 
of  their  intention  to  take  a  part  of  his  land  ;  but 
took  no  other  step  until  three  days  before  the 
expiration  of  their  compulsory  powers,  when 
they  delivered  a  bond,  and  proceeded  to  take 
possession  under  s.  85  of  the  Lands  Clauses  Act. 
The  landowner  thereupon  filed  his  bill,  praying  an 
injunction  to  restrain  the  company  from  proceed- 
ing further  with  the  purchase,  on  the  ground  that 
their  compulsory  powers  had  ceased.  The  vice- 
chancellor  directed  the  interim  Injunction,  but 
directed  a  case  for  the  opinion  of  the  Court  of 
Exchequer.  Kinneraly  v.  North  Staffordshire 
By,,  6  Railw.  Cas.  662. 

A  railway  company  having  given  notice  of 
their  intention  to  purchase  liui£  for  the  under- 
taking, deposited  the  purchase-money  and 
delivered  the  bond  (according  to  the  provisions 
of  s.  85  of  the  Lands  Clauses  Act)  before  the 
expiration  of  the  period  prescribed  for  the 
exercise  of  their  compulsory  powers,  neither 
their  power  to  purchfue  the  land,  nor  their 
power  to  enter,  is  gone  by  the  subsequent 
expiration  of  that  period.  Sparrow  v.  Oxford, 
Worcester  and  Wolverhampton  By.,  9  Hare, 
436.  And  see  S.  C,  2  De  G.  M.  &  G.  94  ;  21 
L.  J.,  Ch.  731 ;  16  Jur.  703. 

On  an  application  for  a  mandamus  against  a 
railway  company  by  a  landowner  over  whose 
land  the  line  was  authorised  to  be  made,  bat  to 
whom  no  notice  had  been  given  by  the  company 
requiring  his  land  to  complete  the  line,  and  to 
purchase  the  necessary  land  for  that  purpose  : — 
Held,  that  it  was  no  answer  to  the  rule,  that  the 
prescribed  period  for  the  compulsory  purchase 
of  the  necessary  land  had  nearly  expired,  if 
there  was  still  a  period  during  which  the  com- 
pany might  take  the  requisite  initiatory  steps. 
Bey.  V.  York,  Newcastle  and  Berwivk  By.,  6 
Railw.  Cas.  648  ;  16  Q.  B.  886 ;  20  L.  J.,  Q.  B. 
503.  S.  P.,  Beg,  v.  Lancashire  awl  Yorkshire 
By,,  6  Railw.  Caa.  654  ;  20  L.  J.,  Q.  B.  607,  n. 

Votiee  within  Time  limited— Other  steps  after 
Expiration.] — Where  within  the  prescribed 
period  the  promoters  of  a  company  gave  notice 
to  a  landowner  on  the  intended  line  of  railway 
that  they  required  to  purchase  his  lands,  and  the 
landowner  served  them  with  a  notice  to  treat, 
and  demanded  that  the  amount  of  compensation 
should  be  settled  by  a  jury,  and  no  further  steps 
were  taken  to  complete  the  purchase  until  after 
the  expiration  of  the  period  prescribed  for  the 
exercise  of  the  powers  of  the  company  for  the 
compulsory  purchase  of  lands  : — Held,  that  the 
company  might,  on  the  application  of  the  land- 
owner, notwithstanding  the  lapse  of  time,  be 
compelled  by  mandamus  to  issue  their  warrant 
to  the  sheriff  to  summon  a  fury  to  assess  the 
amount  of  compensation.  Birmingham  and 
Oxford  JtbnctUm  By,  v.  Beg,,  15  Q.  B.  647,  n. ;  20 
L.  J.,  Q.  B.  304— Ex.  Ch. 

If,  within  the  period  prescribed  by  their 
special  act  for  the  exercise  of  all  the  powers  of 
compulsory  purchase  given  to  them  by  the  Lands 
Clauses  Act,  a  company  gives  notice  to  a  land- 
owner that  his  land  is  required  for  the  purpose 
of  the  undertaking,  they  have  exercised  within 
the  prescribed  period  all  the  powers  of  com- 
pulsory purchase  given  them  by  that  act,  and 
they  may,  after  the  expiration  of  the  prescribed 
period,  take  all  the  other  steps  necessary  to 
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complete  their  purchase,  and  may  enter  upon 
and  take  possession  of  the  land.  Salisbury 
^Marquis)  v.  G,  N.  By.,  17  Q.  B.  840 ;  21 
L.  J.,  Q.  B.  186  ;  16  Jar.  740. 

The  entry  on  the  land  is  not  the  exercise  of 
any  of  the  powers  of  compulsory  purchase,  but 
the  exercise  of  a  power  for  carrying  that  pur- 
chase into  effect.    lb. 

On  an  application  for  an  injunction  to  restrain 
a  railway  company  from  taking  proceedings  to 
summon  a  jury,  under  the  compuLsory  clauses  of 
the  Lands  Clauses  Act,  1845,  the  court  thought 
that  the  plaintiff  would  have  been  entitled  to  an 
injunction  but  for  the  circumstance  that  the 
time  limited  for  the  exercise  of  the  compulsory 
powers  was  on  the  point  of  expiring ;  but  that 
the  doubt  as  to  the  validity  of  such  proceedings 
after  that  period,  although  the  usual  notice  had 
been  given  of  the  intention  of  the  company  to 
take  the  land,  was  sufficient  ground  for  declining 
to  grant  the  injunction,  on  the  company  under- 
taking not  to  act  on  the  result  of  the  jury  process 
without  the  leave  of  the  court,  and  bringing  into 
court  2001.  to  answer  the  plaintiff's  costs  and 
charges  by  reason  of  the  process,  without  pre- 
judice to  any  question.  Wood  v.  North  Stafford' 
shire  By.,  3  De  G.  &  Sm.  368. 

The  time  allowed  to  a  railway  company  for 
the  exercise  of  their  power  to  take  lands  was 
three  years  from  the  passing  of  their  act. 
During  that  time  they  gave  the  plaintiff  notice 
of  their  intention  to  take  his  lands,  and  sum- 
moned a  jury  to  assess  the  value  of  them  ;  but 
the  three  years  expired  before  the  jury  gAYe 
their  verdict,  and  on  that  account  the  vice- 
chancellor  held,  that  the  company  were  not 
entitled  to  take  steps  for  obtaining  possession  of 
the  plaintiff's  lands;  but  the  Lord  Chancellor 
(lid  not  agree  with  his  honour,  and  directed  the 
opinion  of  a  court  of  law  to  be  taken  on  the 
]>oint.  Brochlebank  v.  Whitehaven  Junction 
By.,  15  Sim.  632 ;  5  Railw.  Cas.  373 ;  16  L.  J.,  Ch. 
471 ;  11  Jur.  663. 

Arbitration  after  Period  Expired.] — ^Where 
the  time  limited  for  making  a  line  had  expired, 
and  where  consequently  the  powers  of  the  com- 
pany under  their  act  had  expired  : — ^Held,  that 
the  company  could  not  be  caJled  upon  to  enter 
into  an  arbitration  under  a  contract  which  had 
assumed  them  to  be  in  fuU  possession  of  their 
authority.  Scottish  North  likistern  By.  v.  Stewart, 
3  Macq.  H.  L.  382  ;  5  Jur.  (N.s.)  607  ;  7  W.  R.  458. 

Proeeedingt  by  Attomey-Ctoneral.]  —  The 
attorney-general  may  properly  take  proceedings 
on  behalf  of  the  public,  when  acts  tending  to 
the  injury  of  the  public  are  being  done  ^vithout 
lawful  authority,  even  though  no  evidence  be 
produced  of  actual  injury  having  been  inflicted. 
After  the  expiration  of  the  parliamentary  powers 
of  a  bridge  company  the  company  continued  to 
carry  on  their  operations  on  and  off  their  own 
lands,  intending  to  apply  for  a  new  act  to  revive 
and  extend  the  powers  conferred  by  their 
original  act.  An  action  having  been  commenced 
by  the  attorney-general,  on  the  information  of 
two  of  the  shareholders,  for  the  purpose  of 
restraining  the  company  from  proceeding  with 
their  works  without  due  authority,  and  from 
using  the  moneys  of  the  company  for  such  works, 
or  for  other  unauthorised  puiposes,  the  company 
obtained  their  new  act,  and  the  plainti^  there- 
npon  obtained  leave  to  discontinue  so  much  of 
their  claim  as  related  to  matters  other  tlum  the 


claim  to  have  the  company  restrained,  before  the 
passing  of  the  new  act,  from  executing  works  off 
their  own  lands.  The  action  being  brought  to  a 
hearing : — ^Held,  that  the  action  was  justifiably 
commenced,  and  that  the  company  must  pay  the 
costs  of  the  action,  other  than  those  relating  to 
the  part  of  it  which  had  been  discontinued. 
AU.'Oen,  v.  Shrewsbury  (Kingslamt)  Bridge  Co^ 
61  L.  J.,  Ch.  746 ;  21  Ch.  D.  752  ;  46  L.  T.  687 ; 
30  W.  B.  916. 

5.  SUBSCBIPTIOX  OF  CAPITAL. 

Certifleate  of  Jutieei.] — A  certificate  of  two 
justices  under  the  Lands  Clauses  Act,  1845,  s.  17, 
or  of  one  police  magistrate  under  2  &  3  Vict, 
c.  71,  s.  14,  that  the  capital  of  a  company  is  all 
subscribed,  being  made  sufficient  evidence  by  the 
Lands  Clauses  Act,  is  conclusive  on  all  land- 
owners with  whom  the  company  deals,  unless  it 
is  proved  to  have  been  obtained  by  fratuL 
Ystalyfera  Iron  Co.  v.  Neath  and  Brecon  By.y 
43  L.  J.,  Ch.  476 ;  L.  E.  17  Eq.  142 ;  29  L.  T. 
662  ;  22  W.  R.  149. 

Sects.  16  and  17  of  the  Lands  Clauses  Act, 
requiring  the  whole  capital  to  be  subscribed  and 
a  certificate  obtained  from  justices  to  that  effect 
before  proceeding  to  take  lands  compulsorily,  do 
not  apply  to  a  case  of  a  branch  railway  authorised 
to  be  made  by  an  already  existing  oompanT. 
WeU  V.  L.  ^  S.  W.  By.,  32  Beav.  340  ;  1  N.  R. 
415  ;  33  L.  J.,  Ch.  142  ;  9  Jur.  (N.fl.)  610 ;  8  L.  T. 
13;  11  W.  R.  448. 

AsMtsment  of  CompenfatieiL] — ^It  is  no  answer 
to  an  action  against  a  railway  company  for  not 
issuing  their  warrant  for  the  assessment  of  com- 
pensation for  land  which  they  have  given  notice 
of  their  intention  to  purchase,  that  the  under- 
taking was  intended  to  be  carried  into  effect  by 
means  of  a  certain  capital,  and  that  the  whole 
amount  has  not  been  subscribed,  as  required  by 
s.  16 — the  notice  to  treat  not  necessarily  being 
an  exercise  of  the  powers  of  the  act  "  in  relation 
to  the  compulsory  taking  of  land."  Guest  v. 
Poole  and  Bttumemouth  By.,  39  L.  J.,  C.  P.  329 ; 
L.  R.  6  C.  P.  553  ;  22  L.  T.  589  ;  18  W.  B.  836. 

The  inquisition  of  a  jury  is  sufficient  in  form, 
though  it  does  not  set  out  that  the  whole  capital 
has  been  subscribed.  In  an  ejectment  by  the 
landowner  against  the  company,  this  fact  must  be 
pleaded  by  the  plaintifiL  Boe  d.  Payne  v.  Bristol 
and  Exeter  By,,  6  M.  &  W.  320 ;  9  L.  J.,  Ex.  232. 

Bight  to  orow  Line  of  another  Company.] — ^By 

the  act  incorporating  the  S.  Railway  Company 
the  Lands  Clauses  Act,  1845,  except  where 
expressly  varied  thereby,  was  incorporated  there- 
with, and  it  was  enacted  that  the  words  to  which 
meanings  were  assigned  by  the  Lands  Clauses 
Act  should  in  the  special  act  have  the  same 
meanings  unless  there  was  something  in  the 
subject  or  context  repugnant  thereto.  The  S. 
Company, "  subject  to  the  provisions  of  this  act," 
were  empowered  to  purchase  any  of  the  lands  in 
their  deposited  plans.  By  s.  8,  which  was  inserted 
for  the  protection  of  the  G.  W.  Bailway  Company, 
it  was  provided  (sub-s.  1)  that  the  S.  Company 
should  not  enter  upon  or  interfere  with  or  execute' 
any  work  over  or  under  the  line  of  the  G.  W. 
railway  until  plans  had  been  approved  by  the 
engineer  of  the  G.  W.  Company  or  an  engineer 
appointed  bv  the  Board  of  Trade.  Sub.-s.  2  pro- 
vided that  tne  railway  of  the  S.  Company  should 
be  carried  in  one  place  over  and  in  another  under 
the  G.  W.  railway  by  a  bridge  and  tunnel.    By. 


1865 


LANDS    CLAUSES   ACT— Purcliase  of  Lands. 


1866 


Bnb-6.  4,  the  bridge  and  timnel  were  to  belong  to 
the  G.  W.  Company.  By  8ub«.  8  the  S.  Company 
were  not  to  interfere  with  the  land  of  the  G.  W.  • 
Company  except  for  the  purposes  of  the  above 
crossings,  and  it  was  enacted  tnat  the  B.  Company 
should  not  purchase  or  take  any  land  of  the 
G.  W.  company,  but  that  the  S.  Company  might 
purchase  and  the  G.  W.  Company  should  grant  an 
easement  or  right  of  using  the  crossings  in  per- 
petuity. By  sub«.  9  every  dispute  between  the 
two  companies  respecting  the  above  matters  or 
any  of  them  was  to  be  referred  to  arbitration. 
The  S.  Company  were  proceeding  to  make  the 
crossings,  and  the  G.  W.  Company  brought  their 
action  to  restrain  them  from  doing  so,  on  the 
ground  that  the  capital  of  the  S.  Company  had 
not  been  subscribed,  and  that  under  the  16th 
section  of  the  Lands  Clauses  Act  they  could  not 
proceed  to  put  in  force  any  of  their  powers  for 
the  compulsory  purchase  of  land  until  it  had 
been  subscribed : — Held,  that,  as  under  their  act 
the  S.  Company  had  the  right  of  taking  an  ease- 
ment over  the  land  of  the  G.  W.  company,  the 
word  "land"  in  s.  16  of  the  Lands  Clauses  Act 
as  incorporated  in  this  act  must  be  held  to ; 
include  this  easement,  and  that  the  8.  Company  i 
must  be  restrained  from  taking  steps  to  acquire 
such  easement  until  their  capitol  had  been  sub- 
scribed. But  held,  on  appeal,  that  as  the  pro- 
visions of  the  special  act  for  referring  disputes  to 
arbitration  provided  a  better  means  of  ascer- 
taining the  compensation  to  be  paid  for  crossing 
the  line  of  the  G.  W.  Company  than  the  verdict 
of  a  jury,  and  the  powers  of  the  Lands  Clauses 
Act  as  to  compulsory  purchase  were  therefore 
not  necessary  for  the  purpose  of  assessing  the 
compensation,  there  was  no  necessity  for  giving 
to  the  word  "  land  "  in  the  Lands  Clauses  Act  as 
incorporated  with  the  special  act  a  more  extensive 
meaning  than  it  had  in  the  Lands  Clauses  Act 
standing  alone,  which  did  not  include  a  new 
easement,  that  what  the  S.  Company  were  pro- 
ceeding to  do  was  therefore  not  a  compulsory 
taking  of  land  within  s.  16  of  the  Lands  Clauses 
Act,  and  that  the  decision  below  could  not  be 
sustained.  O.  W,  R,  v.  Swindon  and  Clutltenhain 
Eztewion  By.,  62  L.  J.,  Ch.  306  ;  22  Ch.  D.  677  ; 
47  L.  T.  709 ;  31  W.  R.  479— C.  A.  8.  C,  in 
H.  L.,  63  L.  J.,  Ch.  1076 ;  9  App.  Cas.  787 ;  61 
L.  T.  798  ;  32  W.  B.  957  ;  48  J.  P.  821. 

6.  Vendor's  Title. 

"Owner" — ^Who  is.] — A  railway  company 
took  possession  of  land  under  a  contract  for  a 
sixty  years'  title.  The  vendor  failed  to  shew 
more  than  a  possessory  title  for  thirty-six  years : 
— ^Held,  that  he  could  not  compel  the  company 
to  deposit  the  purchase-money  in  the  bank, 
under  the  Lands  Clauses  Act,  s.  76.  Douglas  v. 
L,  ^-  N.  W.  Ry,,  3  Kay  k,  J.  173 ;  3  Jur.  (N.s.) 
181. 

By  the  term  '*  owner  "  in  that  section,  the  legis- 
lature meant  a  person  having  some  title  ;  and  in 
providing  for  tne  event  of  an  owner  failing  to 
make  out  a  title  to  the  satisfaction  of  the  pro- 
moters of  the  undertaking,  the  legislature  had  in 
contemplation  the  possibility  of  the  land  being 
subject  to  dower  or  ]ointure,  or  some  other  inde- 
pendent estate  or  interest  outstanding  in  a  third 
party,  who  is  under  no  legal  or  equitable  obliga- 
tion to  concur  in  the  sale,  but  which  does  not 
displace  the  owner's  title.    Ih, 

A  surviving  partner  selling  partnership  lands 
in  discbarge  of  his  duty  as  survivor,  to  wind  up 


the  partnership,  is  an  '*  owner,"  within  s.  76  ;  and 
by  virtue  of  that  section  and  s.  77,  the  promoters 
of  an  undertaking  depositing  the  purchase- 
money  in  the  bank  to  the  credit  of  the  vendor, 
and  of  the  representatives  of  his  deceased  partner, 
would  acquire  all  the  estate  and  interest  of  both. 
lb, 

A  person  in  possession,  but  shewing  a  bad  title, 
is  not  the  "  owner,"  within  s.  76,  and  where  the 
lands  are  in  such  possession,  and  the  true  owner 
cannot  be  found,  the  promoters  must  have 
recourse  to  the  jury  clauses  of  the  act.    lb. 

The  plaintiffii  contracted  to  sell  land  to  the 
defendants,  but  failed  to  mt^e  any  title  to  a 
small  strip  thereof.  Thereupon  the  defendants 
paid  the  purchase-money  of  the  whole  land  into 
court  under  s.  76  of  the  Lands  Clauses  Act,  and 
executed  a  deed-poll  under  s.  77,  purporting  U> 
vest  the  whole  of  the  land  in  themselves : — Held, 
that  the  plaintifEs  were  not "  owners  "  of  the  strip 
of  land  with  the  meaning  of  ss.  76  and  77,  and 
that  under  the  circumstances  the  defendants 
could  not  acquire  the  land  under  those  sections. 
WelU  V.  Clielm^ord  Local  Board,  49  L.  J., 
Ch.  827  ;  15  Ch.  D.  108  ;  43  L.  T.  378  ;  29  W.  11. 
381  ;  45  J.  P.  6. 

The  "owner"  of  land  taken  by  a  railway 
company,  for  which  compensation  had  been 
made  by  them,  and  the  money  paid  into  court 
in  the  usual  way,  must  be  the  owner  at  the  time 
when  the  land  is  so  taken.  Sunderland  (Freomefi)f 
Ex  parte,  1  Drew.  184  ;  16  Jur.  37. 

Investigatien  of  Title.]— When  a  railway 
company,  without  giving  a  landowner  any  notice 
to  treat  with  him,  takes  his  land  under  their 
compulsory  powers,  makes  no  subsequent  agree- 
ment with  him,  but  pays  into  court  a  de{)osit 
as  security  for  duly-ascertained  compensation- 
money,  the  parties  are  not  in  the  position  of 
ordinary  venaor  and  purchaser ;  and  the  company 
cannot  call  upon  the  landowner  to  produce  his 
title  for  their  investigation.  Martin  v.  X.  C,  J^  D. 
Ry.y  17  L.  T.  487. 

The  court  will  not,  in  a  suit  on  the  part  of  a 
landowner  against  a  railway  company  for  specific 
performance  of  an  agreement  to  take  lands,  make 
a  decree  where  there  has  been  no  investigation 
of  title,  but  will  refer  it  to  chambers  to  see 
whether  a  good  title  can  be  made.  Ountton  v. 
East  Glouoettenhire  Ry.,  18  L.  T.  8. 

An  act  enacted,  with  reference  to  the  purchase 
of  lands  by  the  company,  that  if  the  owner  of 
any  such  lands  should  "  fail  to  make  out  a  title 
to  the  lands  in  respect  whereof  such  purchase- 
money  or  compensation  should  be  payable,"  the 
company  should  deposit  the  purchase-money  in 
the  bank  ;  and  that  thereupon  all  interest  in  the 
lands  in  respect  whereof  such  purchase-money 
should  have  been  deposited  should  vest  in  the 
company : — ^Held,  that,  in  order  to  enable  the 
company  to  avail  themselves  of  this  provision, 
they  must  have  previously  applied  to  the  owner 
of  the  lands  to  furnish  them  with  an  abstract  of 
his  title  thereto.  Bwtchineon  v.  Manehester  Rt/., 
2  Car.  &  K.  162  ;  16  M.  &  W.  687  ;  16  L.  J.,  Ex. 
293  ;  9  Jur.  949. 

Beolaration  of  Title— jQrisdioti<m  of  High 
Court.] — ^A.,  in  possession  of  land  under  a  build- 
ing agreement,  which  required  the  houses  to  be 
erected  by  November,  1885,  was  in  1882  informed 
by  a  railway  company  of  their  intention  to  obtain 
a  special  act  to  extend  their  railway  system, 
which  scheme  would  affect  his  land.    A.  there* 
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•upon  arranged  with  his  landlord  for  an  extension 
of  the  time  limited  by  his  agreement — ^no  definite 
period  being  fixed — and  sospended  his  building 
operations.  The  company  obtained  their  specicd 
.act  in  1883,  and  in  1884  gave  A.  the  usual  notice 
to  treat  for  part  of  the  land  comprised  in  his 
^building  agreement,  but  A.  sent  in  no  claim 
under  the  notice.  In  1886  the  company  took 
adverse  possession  of  the  land  in  question,  treating 
the  building  agreement  as  at  an  end,  and  insisting 
that  A.  had  no  interest  whatever  in  the  land. 
On  action  brought  by  A.  against  the  company 
for  a  declaration  that  the  building  agreement  was 
still  subsisting,  and  that  he  was  entitled  to  have 
his  interest  thereunder  assessed  in  the  usual  way  : 
— Held,  that  the  jurisdiction  of  the  court  was 
not  ousted  by  the  procedure  under  the  Lands 
■Clauses  Act,  1845,  and  that  A.  v^as  entitled  to  the 
•declaration  he  claimed.  Eatt  and  Wegt  India 
Jhclts  Co,  V.  Gattlte  (3  Mac.  &  G.  155),  and 
London  and  BUiehwall  Ry,  v.  Cross  (31  Ch.  D. 
•354),  distinguished.  Birmingham  and  District 
Land  Qk  v.  L,  ^  JV.  W.  Ry.,  40  Ch.  D.  ^68  ;  60 
ii.  T.  527— C.  A.  Affirming,  57  L.  J.,  Ch.  121 ; 
36  W.  B.  414. 

Asoertainment  of  Partiet  entitled.] — ^Where 
>under  private  acts,  &c.,  the  court  has  jurisdic* 
tion  to  proceed  in  a  summary  way  by  petition, 
it  is  not  usual,  on  directing  a  reference  to 
ascertain  the  parties  entitled,  to  direct  the  pro- 
•duction  of  deeds  and  documents,  and  to  examine 
the  parties.  London  Dock  Co,,  In  re,  II  Beav. 
78  ;  17  L.  J.,  Ch.  Ill ;  12  Jur.  405. 

Semble,  that  where  money  is  paid  into  court 
under  the  usual  provision  in  a  railway  act  for 
payment  into  court  of  the  purchase-money  for 
lands  held  by  disputed  titles,  the  respective 
interests  of  the  parties  claiming  title  to  the 
money  so  paid  into  court  may  be  adjusted  on  a 
petition  presented  in  the  matter  of  the  act. 
IS8atu!hattd,  Ex  parte y  3  Y.  &  CoU.  721. 

Where  money  is  paid  into  court  to  the  account 
-of  certain  classes  of  persons,  and  one  of  those 
•classes  of  persons  petitions  for  payment  out,  the 
court  cannot,  without  the  consent  of  all  parties, 
«end  the  question,  whether  the  claimants  have 
the  right  they  claim,  to  be  tried  by  a  jury  or  an 
arbitrator,  but  is  bound  to  decide  the  question 
by  its  own  machinery.  Brandon  v.  Brandon, 
5  Dr.  &  Sm.  805;  34  L.  J.,  Ch.  333;  11  Jur. 
(N.s.)  30  ;  II  L.  T.  658  ;  13  W.  B.  251. 

Where,  in  such  a  case,  the  claimant  can  only 
•establish  his  title  to  a  lesser  interest  than  that 
represented  by  the  money  paid  in,  the  court  will 
determine  the  value  of  such  interest,  pay  that 
sum  to  the  claimant,  and  repay  the  rest  of  the 
money  to  the  party  who  paid  it  in.    lb. 

Where  a  sum  of  money  has  been  paid  into 
court  by  a  railway  company,  under  s.  76  of  the 
Lands  Clauses  Act,  as  representing  the  value  of 
the  interest  claimed  by  the  occupier  of  lands 
taken,  and  the  claimant,  on  petitioning  for  pay- 
ment out  to  him,  can  only  shew  a  title  to  a  less 
valuable  interest,  the  court  will  ascertain,  by  a 
reference  to  chambers,  the  value  of  his  actual 
interest,  pay  that  to  the  petitioner,  and  repay 
the  balance  to  the  company  which  paid  it  in. 
Cooper,  Ex  parte,  North  London  Ry,,  In  re,  3 
Dr.  &  Sm.  312  ;  34  L.  J.,  Ch.  373  ;  II  Jur.  (N.S.) 
103  ;  II  L.  T.  661 ;  13  W.  B.  364. 

When  the  person  in  possession  of  lands  taken 
by  a  railway  company  produced  his  abstract  of 
title,  it  appeared  that  a  will  under  which  he 
claimed  was  susceptible  of,  and  had  received 


from  four  eminent  conveyancers,  four  different 
interpretations  : — Held,  that  it  was  not  the  daty 
of  the  court,  on  a  petition  by  the  person 
claiming  as  tenant  in  possession,  to  examine  into 
the  title  of  the  person  so  claiming ;  and  pay- 
ment of  the  income  ordered  to  the  petitioner 
accordingly.  Perry's  Estate,  In  re,  I  Jur.  (N.S.) 
917 ;  3  W.  B.  561.  And  see  Alston,  In  nf,  5 
W.  B.  189. 

It  is,  however,  the  duty  of  the  company,  like 
as  of  a  trustee,  to  state  to  the  court  the  difficul- 
ties which  come  to  its  knowledge  ;  not,  however, 
to  argue  on  the  case.    lb. 

Where  compensation -money  was  paid  into 
court  by  a  railway  company  on  an  agreement 
with  tenant  for  life  for  purchase  of  the  fee 
simple,  but,  on  investigating  the  title,  part  of  the 
land  was  found  to  be  copyhold,  with  a  defective 
title  as  to  one  undivided  moiety,  the  court 
ordered  an  apportionment  of  the  money,  so  as  to 
carry  over  the  amount  representing  the  price  of 
that  part  of  the  land  to  which  a  good  title  was 
made,  and  the  dividends  to  be  paid  to  the  tenant 
for  life,  but  the  capital  not  to  be  paid  out  with- 
out notice  to  the  company.  Perk' s  Ext  at  t^  lu  rtr, 
1  Sm.  &  G.  545  ;  7  Bailw.  Cas.  705  ;  2  W.  B.  24. 

There  being  two  adverse  claimants  to  money 
assessed  for  compensation  in  respect  of  land 
injuriously  affected  within  the  Lands  Clauses 
Act,  the  parties  by  whom  the  compensation- 
money  was  payable  filed  a  bill  for  an  inquiry  as 
to  which  of  the  two  claimants  was  entitled  to 
such  money.  But  the  court,  holding  the  real 
question  at  issue  to  be  the  title  to  the  land, 
refused  to  order  a  reference  to  chambers  to 
inquire  into  that  title,  and  directed  the  question 
to  be  tried  by  an  action  of  ejectment.  AfetrO' 
politan  Board  of  WorVs  v.  Sant,  38  L.  J.,  Ch. 
7  ;  L.  B.  7  Eq.  197  ;  19  L.  T.  260  ;  17  W.  B.  25. 

When  land  had  been  taken  compulsorily  under 
an  act  of  parliament,  and  the  value  assessed 
by  a  jury,  and  the  party  afterwards  turned  out 
to  have  only  a  partial  interest,  the  court  refused 
to  stay  proceedings  in  his  suit  for  specific  per^ 
f ormance,  as  they  would  have  done  in  the  case 
of  an  ordinary  purchase.  Oedye  v.  Public  Works 
Commission's,  19  L.  T.  82  ;   16  W.  B.  1106. 

Doubt  u  to  Ownenhip — Determining  Yalne.] 
— When  there  is  a  doubt  as  to  the  true  owner- 
ship of  land  taken  by  a  railway  company,  but 
neither  claimant  is  absent  nor  prevented  from 
treating,  the  value  of  the  land  should  not  be 
determined  by  a  surveyor  appointed  under  the 
Lands  Clauses  Act,  ss.  58,  59,  but  by  the  verdict 
of  a  jury,  or  by  an  award  under  s.  23 ;  and 
when  the  wrong  course  has  been  adopted  the 
compensation-money  so  deposited  will  not  be  paid 
out  till  the  value  has  been  ascertained  in  the 
proper  manner  and  paid  into  court.  L,  ds  S.  W. 
Ry.,  Ex  parte,  38  L.  J.,  Ch.  527. 

Bepayment  of  Pnrohue  -  money.]  —  A 

railway  company  had,  under  the  compulsory 
powers  of  their  act,  taken  land  from  a  corpora- 
tion, and  the  price  had  been  agreed  on  but  was 
not  paid,  and  the  company  entered  into  the 
possession  of  the  land  and  constructed  their 
works.  The  abstract  of  title  was  sent  to  the 
company,  and  a  conveyance  was  prepared  and 
engrossed,  and  a  plan  of  the  ground  indorsed 
thei-eon,  and  the  engrossment  with  plan  thereon 
was  sent  to  the  solicitor  of  the  corporation 
and  remained  with  him  for  two  or  three  years, 
but   was  not   executed,    on   account    of    the 
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purchase-money  not  haring  been  paid.  It  tamed 
out  that  part  of  the  land  alleged  to  be  purchased 
by  the  company  was  claimed  by  the  GrowDf  and 
it  certainly  formed  .part  of  the  plan  sent  by 
them  to  the  corporation.  While  a  negotiation 
was  going  on  between  the  parties  respecting  this 
claim,  against  which  the  company  asked  the 
corporation  to  indemnify  them  before  com- 
pleting the  purchase  and  paying  the  purchase- 
money,  the  corporation  brought  an  action  of 
ejectment  to  recover  the  possession  of  the  land,  and 
the  company  having  let  judgment  go  by  default, 
execution  was  issued,  and  the  company  were 
obliged  to  pay  the  purchase-money  to  get  the 
sheriff  out  of  possession.  They  accordingly  did 
pay  it,  but  under  protest  as  to  their  rights  in 
respect  of  the  conyeyance,  and,  as  they  alleged 
(but  this  was  denied  by  the  corporation),  on  an 
undertaking  by  the  cornoration  to  pay  the  same 
into  the  bank,  in  accoroance  with  the  provisions 
of  the  Lands  Glauses  Act.  The  corporation 
kept  the  money  in  their  own  hands,  and  lent 
part  thereof  to  the  Board  of  Health  of  Lan- 
caster (they  themselves  being,  in  fact,  the  Board 
of  Health).  The  company  filed  their  bill  to 
compel  payment  of  the  purchase-money  into  the 
bank,  according  to  the  provisions  of  the  act,  in 
onler  to  relieve  the  company  from  responsibility, 
and  for  an  injunction.  By  the  answer  it  was 
admitted  that  a  part  of  the  money  was  still  in 
the  hands  of  the  corporation,  and  the  company 
moved  for  an  order  to  pay  the  money  into  court. 
It  was  ordered  that  the  part  of  the  money  in 
hand  must  be  paid  in,  but  not  that  lent  to  the 
Board  of  Health.  But,  quaere,  on  the  principle 
of  preserving  the  property  during  the  litigation, 
ought  not  the  latter  to  be  paid  in  also.  L.  <^'  JV. 
ir.  By,  V.  Lanoagter  Qjrporathn,  15  Beav.  22  ; 
16  Jur.  677. 

Cotti  of  Bednoing.]  —  See  infra,  cols.   1428 
et  seq. 


7.  CONYETANCES. 

Parties  to.] — ^Where  a  railway  company  has 
given  notices  to  treat  to  a  legal  tenant  for  life 
under  a  settlement  and  to  the  trustees  of  the 
settlement  who  have  a  bare  power  of  sale  with 
hi.s  consent,  and  the  purchase-money  for  the  life 
estate  is  fixed  as  between  the  company  and  the 
tenant  for  life  by  award  under  a  reference  to 
arbitration  under  the  Lands  Clauses  Act  in  the 
usual  way,  the  trustees  taking  no  part  in  the 
reference,  the  company  cannot  require  the  sale 
to  be  completed  as  a  sale  by  the  trustees,  but  it 
must  be  completed  as  a  sale  by  the  tenant  for 
life  under  the  act.  Pigott  and  G,  W,  Ry.,  In  re, 
50  L.  J.,  Ch.  679  ;  18  Ch.  D.  146  ;  44  L.  T.  792  ; 
29  W.  R.  727. 

Conitmotion  of — Private  Way  —  "Bighti, 
Jfembers,  fto."] — In  a  conveyance  to  a  railway 
company  of  a  piece  of  land  on  which  was  a  stable, 
the  words, "  rights,  members  and  appurtenances," 
used  in  the  form  given  in  schedule  A.,  appended 
to  the  Lands  Clauses  Act,  were  inserted.  The 
vendor  had  many  years  previously  made  a  private 
road  from  the  highway  to  the  stable  over  his 
own  land,  for  his  own  convenience,  and  had  used 
it  ever  since.  The  soil  of  the  road  was  not  con- 
veyed to  the  company,  and  no  express  mention 
of  it  was  made  in  the  conveyance : — Held,  that 
the  right  of  way  passed  to  the  company.  Bayley 
V.  O.  W.  Ry.,  26  Ch.  D.  434  ;  51  L.  T.  337— C.  A. 


AMfgnmimt  of  LMwa  to  Compaiiy — Vtnal 
Covenanti.^ — ^A  railway  company  which,  after 
giving  notice  to  treat,  has  paid  the  purchase* 
money  for  leaseholds,  and  has,  with  the  consent 
of  the  lessee,  been  admitted  into  possession,  will, 
at  the  suit  of  the  lessee  within  a  reasonable 
time,  be  compelled  to  accept  an  assignment 
containing  the  usual  covenants.  Harding  ▼. 
Metropolitan  By,,  41  L.  J.,  Ch.  371  ;  L.  B.  7  Ch, 
164  ;  26  L.  T.  109  ;  20  W.  R.  321. 

Stamping — Compeniation  Hot  Low  of  Trade.] 
— ^The  schedule  of  the  Stamp  Act  of  1870,  pre- 
scribes an  ad  valorem  duty  on  every  *'  conveyance 
or  transfer  on  sale  of  any  property.'*  By  s.  70* 
the  term  "conveyance  on  sale"  includes  every 
instrument  whereby  any  property  upon  the  sale 
thereof  is  transferred  to  or  vested  in  the  pur- 
chaser. By  deed  of  conveyance  S.  &  Co.  conveyed 
business  premises  to  a  railway  company.  The 
deed  stated  that  the  jury  in  a  compensation  trial 
under  the  Lands  CLetuses  (Scotland)  Act,  1845, 
had  found  that  S.  &  Co.  were  entitled  to- 
28,586Z.  2s.  1^.,  as  the  value  of  the  premises 
which  had  been  taken  by  the  company  under 
the  powers  of  their  special  act ;  14,o72Z.  ICtjf.  Sd, 
for  the  value  of  the  buildings,  &c.,   upon  the 

{>remises,  and  9,499Z.  Ss.  Sd.  as  com]>cu8ation  for 
OSS  of  business,  and  that  the  company  had  paid 
the  three  sums  so  assessed  to  S.  k.  Co. : — Held, 
that  the  9,499Z.  Se.  9d.  allowed  by  the  jury  as 
compensation  for  loss  of  business  was  part  of  the 
"consideration  for  the  sale"  of  the  premises, 
and  liable  to  an  ad  valorem  duty  accordingly. 
Inland  Revemte  Commiuioners  v.  Glasgow  and 
Simth  Western  By.,  56  L.  J.,  P.  C.  82  ;  12  App. 
Cas.  316  ;  67  L.  T.  570 ;  36  W.  B.  241— H.  L. 
(Sc.) 

Costs  of.]— ^  infra,  cols.  1428  et  seq, 

C.  PURCHASE-MONEY. 

1.  Vendor's  Lien,  1371. 

2.  InUrrest  on. 

a.  Generally,  1877. 

b.  From  what  Period  Payable,  1378. 

3.  Disposal  of. 

a.  Generally,  1380. 

b.  Interim  Investment,  1381. 
o.  Payment  of  Dividends. 

i.  Annuitants,  1383. 

ii.  Ecclesiastical  and  other  Corporate 

Property,  1384. 
iii.  Tenant  for  Life,  1386. 
iv.  Leaseholds  in  Settlement,  1389. 

V.  In  other  Cases,  1392. 

d.  Discharge  of   Debts  and  Incumbrances, 

1392. 

e.  Redemption  of  Land  Tax,  1395. 
/.   Purchase  of  other  Lands,  1395. 

g.  Buildings  and  Improvements,  1399. 

h.  Payment    out    to     Persons    absolutely 

Entitled, 
i.  In  General,  1404. 

ii.  Conversion  and  Reconversion — See 

CONVEBSION  AND  RBCONYERSION. 

iii.  Corporate  Trustees,  1406. 

iv.  Tenant  in  Tail  (Disentailing  Deed), 

1407. 
T.  Persons  having  Limited   Interests,. 

1408. 
vi.  Where  Possessory  Title,  1411. 
vii.  Trustees,  1412. 
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i.  Petition  or  Summons. 

i.  What  Court  and  Transfer,  1414. 
ii.  Title  and  Form,  1415. 
iii.  Parties  and  Service,  1416. 
iv.  Evidence  in  Support,  1418. 
V.  References  for  Inquiry,  1420. 
vi.  Payment  out — ^Petition  or  Summons, 
1421. 

i.  Jurisdiction  of  Court,  1423. 
ii.  Companies  acting  under  several  Acts 

of  Parliament,  1427. 
iii.  Of  Conveyances  to  Company  and 

Deducing  Title,  1428. 
iv.  When  payable  out  of  Fund  in  Court, 

1432. 
T.  Where  Land  subject  to  a  Pending 

Suit,  1434. 
vi.  Apportionment  of  Bents,  1437. 
vii.  "Adverse  Litigation,"  1437. 
▼iii.  "  Wilful  Refusal  or  Neglect,"  1442. 
iz.  Bepayment  of  Deposit,  1443. 
X.  Interim  Investment,  1444. 
xi.  Payment  of  Dividends,  1448. 
xii.  Discharge   of    Debts   and    Incum- 
brances, 1452. 
xiii.  Redemption  of  Land  Tax,  1467. 
xiv.  Purchase  of  other  Lands. 
Ql)  In  General,  1457. 

(b)  Several  Applications,  1460. 

(c)  Attempted  Purchases,  1462. 

(d)  Purchases  beyond  Money  in 

Court,  1463. 

(e)  Copyholds,  1466. 

(f)  Leaseholds,  1466. 

(gS  In  Case  of  Lunatics,  1465. 
(h;  Trustees    and    Remainder- 
men, 1466. 
(i)  Inquiry  as  to  Title,  1466. 
Q)  Where  several   Companies, 
1467. 
XV.  Buildings  or  Works,  1470. 
xvi.  Payment  out  to  Persons  absolutely 
Entitled. 

(a)  In  Oeneral,  1471. 

(b)  Charity  Trustees,  1477. 

(c)  Tenant  in  TaU  (Disentail- 

ing Deed),  1478. 

(d)  Where  several  Companies, 

1479. 
xvii.  Allowances    in    Particular    Cases, 
1479. 

xviii.  Form  of  Order,  1482. 
xix.  Of  Assessment. 

(a)  By  Arbitration — See  infra, 

col.  1580. 

(b)  By  Jury  —  See  infra,  col. 

1563. 


1.  Vendob's  Libn. 

Juriadiotion  of  Court — Subsequent  Statute.] 
— On  a  bill  by  unpaid  vendors  of  land  taken 
possession  of  by  a  railway  company,  specific 
performance  of  an  agreement  and  of  an  award 
■determining  the  value  of  the  land  and  binding 
tlie  company  to  construct  a  bridge  was  decreed, 
payment  of  the  unpaid  purchase-money  ordered, 
-and  the  right  of  the  vendors  to  a  lien  declared. 
The  money  was  not  paid,  and  the  bridge  not 
<x>nstructed,  and  the  vendors  accordingly  pre- 
sented a  petition  for  sale  of  the  land  and  for  a 
reference  to  chambers  to  assess  the  damages  in 
xespect  of  the  non-construction  of  the  bridge  : — 
d,  that  they  were  entitled  to  the  order  prayed 


for,  and  an  objection  that  the  oonrt  had  no  juris- 
diction, from  the  fact  that  the  company's  line 
was,  under  an  act  of  parliament  passed  sub- 
sequently to  the  decree,  being  worked  by  anotber 
company  as  an  int^^  portion  of  its  own  under- 
taking, and  that  bH  matters  and  disputes  in 
which  that  company  was  interested  were,  by  the 
same  act,  r^erred  to  the  decision  of  arbitrators, 
was  overruled,  on  the  ground  that  che  act  did 
not  contemplate  any  interference  with  the  pre- 
viously-existing and  paramount  rights  of  the 
vendors.  ^.  Germane  (Ea/rV)  y.  Crystal  Palace 
tmd  South  London  Jtmetion  My.,  L.  B.  11  Eq. 
668  ;  24  L.  T.  288  ;  19  W.  B.  684. 

Ordinary  Bights  of  Vendor  whoa  Land  taken.  1 
— ^A  vendor  of  land  to  a  railvray  company  which 
has  entered  and  used  it  for  the  purpose  of  its  rail- 
way is  entitled  to  the  same  lien  on  the  land  for  the 
unpaid  purchase-money,  and  the  same  remedies 
for  enforcing  it,  as  an  ordinary  vendor.  Whi^  ▼. 
Tottenham  and  Hampstead  Jvmetion  By.,  37  L.  J., 
Ch.  664  ;  L.  B.  3  Ch.  740  ;  16  W.  B.  1098. 

A  railway  company  having  taken  possession  of 
land  for  their  railvray  without  the  consent  of  the 
landowner,  an  agreement  was  come  to  for  a  certain 
sum  payable  on  a  certain  day.  The  money  was 
not  paid,  and  the  railway  was  completed  and  was 
in  operation.  The  landowner  filed  a  bill  for 
sped^c  performance,  and  moved  for  payment  on 
a  fixed  day  or  delivery  up  of  the  liuid : — ^Held, 
that  a  railway  company  was  exactly  in  the  same 
position  as  an  individual,  and  the  money  must 
be  paid  within  six  months  or  the  land  delivered 
up.    Sutton  V.  Hoylake  By,,  20  L.  T.  214. 

The  owners  of  land  taken  by  public  companies 
under  their  compulsory  powers  have  theoroinary 
vendor's  lien  for  unpaid  purchase-money,  and 
they  are  entitled  to  enforce  that  right  by  a  sale 
of  the  land.  Walker  v.  Ware  By,,  35  Beav.  52  ; 
36  L.  J.,  Ch,  94  ;  L.  B.  1  Eq.  195  ;  12  Jur.  (N.B.)  18  ; 
13  L.  T.  517 ;  14  W.  B.  158. 

Arrears  of  Bent-cliargo.l — ^A  company,  under 
the  powers  conferred  by  the  Lands  Clauses  Act, 
1845,  contracted,  in  1851,  in  consideration  of  the 
payment  of  an  annual  rent-charge,  to  purchase 
land  for  the  construction  of  docks.  The  company 
entered  upon  the  land,  and  completed  the  con- 
struction of  the  docks,  but  had  made  no  pay- 
ments in  respect  of  the  rent-charge : — Held,  that 
the  vendor  was  not  entitled  to  a  Hen  on  the  land 
for  the  unpaid  arrears  of  the  rent-charge.  Jereey 
(^JSarV)  V.  Briton  Ferry  Moating  Dock  Co.,  L.  B.  7 
Eq.  409. 

Costs  of  Arbitration  and  Award.] — ^And  when 
land  is  taken  by  a  railway  company  under  the 
Lands  Clauses  Act,  and  the  price  is  settled  by 
arbitration,  the  costs  of  the  arbitration  and 
award  payable  to  the  vendor  do  not  stand  on  the 
same  footing  as  the  purchase-money,  and  the 
vendors  have  no  lien  on  the  land  for  such  costs. 
Ferrers  v.  i^  ford  and  Uttoxeter  By.,  41  L.  J.,  Ch. 
362;  L.  B.  13  Eq.  524  ;  26  L.  T.  662 ;  20  W.  B.  478. 

Amount  of  Compensation.] — ^This  lien  extends 
not  only  to  the  vsvlue  of  the  land,  but  also  to  the 
amount  of  compensation  for  damages.  Walker 
V.  Ware  By.,  supTA. 

Honey  Deposited  by  Company.] — This  right  of 
lien  is  unaffected  by  the  deposit  under  the  Lands 
Clauses  Act,  s.  85,  and  by  a  deposit,  by  agree- 
ment, before  the  amount  payable  has  been 
ascei-tained.    Ib^ 
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Priority.] — The  rights  of  the  public,  and  of 
debenture  creditors  and  others  claiming  under 
the  company,  are  subordinate  to  the  vendor's  lien 
for  unpaid  purchase-money.    lb, 

A  landowner  has  no  claim  against  a  fund 
deposited  as  security  under  the  Lands  Clauses 
Act,  1845, 8. 86,  for  his  costs  under  the  act.  Neath 
and  Brecon  JSy.,  Ex  parte^  43  L.  J.,  Ch.  277  ; 
L.  R.  9  Ch.  263  ;  30  L.  T.  8  ;  22  W.  R.  242. 

Surplvi    Landi  —  Debenture    Stock  — 


Charge.] — Sect.  23  of  the  Railway  Companies 
Act,  1867,  does  not  give  to  the  holders  of 
debenture  stock  in  a  railway  company  any  lien 
or  charge  on  the  surplus  lands,  or  on  the  pro- 
ceeds of  the  sale  of  sui^lus  lands  of  the  company, 
nor  does  that  section  give  debenture-holders  any 
priority  in  payment  over  judgment  creditors  of 
the  company  in  proceedings  taken  by  such 
creditors  under  the  Judgments  Law  lAmend- 
ment  Act,  1864,  for  the  sale  of  surplus  lands  of 
the  ndlway  company.  The  right  to  priority  in 
payment  given  to  debenture-holders  by  s.  23 
arises  in  the  following  cases  at  all  events--(l)  in 
the  distribution  of  moneys  collected  under  s.  4 
of  the  Railway  Companies  Act,  1867,  by  the 
receiver  appointed  under  that  section  ;  (2)  in  the 
winding-up  of  an  abandoned  railway  under  the 
joint  provisions  of  the  Abandonment  of  Railways 
Acts,  1850  and  1869,  and  of  the  Companies  Acts, 
1862  and  1867 ;  and  (3)  in  the  working  out  of  a 
scheme  of  arrangement  under  the  provisions  of 
the  Railway  Companies  Act,  1867.  Hull^  Bamt- 
ley  and  Weft  Biding  By.,  In  re,  58  L.  J.,  Ch. 
205  ;  40  Ch.  D.  119  ;  59  L.  T.  877  ;  37  W.  R.  146 
— C.  A. 

Enforeiiig  liesr— Grown.  ]— Where  the  Crown,  as 
vendor  in  a  suit  for  a  specific  performance  against 
a  railway  company,  had  obtained  a  decree  direct- 
ing payment  by  the  company  of  a  sum  of  money 
due  by  way  of  purchase-money,  compensation, 
damages  and  costs,  in  respect  of  Crown  l£md 
taken  by  the  company,  but  not  dedaiing  any 
lien  in  favour  of  the  Crown  upon  the  land,  and  in 
another  suit  by  incumbrancers  against  the  com- 
pany, a  receiver  of  the  tolls  had  ^n  appointed  ; 
a  petition  presented  on  behalf  of  the  Crown 
in  the  first-mentioned  suit,  for  the  purpose  of 
enforcing  a  lien  upon  the  land,  was  dismissed, 
and  with  costs  as  against  the  incumbrancers. 
Att.-Oen,  V.  SUtingboume  and  Slieerneu  By,,  35 
L.  J.,  Ch.  318 ;  L.  R.  1  Eq.  636  ;  14  L.  1?.  92 ; 
14  W.  R.  414. 

Deelaration  of  lien.] — When  a  decree  for 


specific  performance  had  been  obtained  by  a 
vendor  against  a  railway  company  of  a  contract 
for  sale,  and  the  company  afterwards  became 
insolvent : — Held,  on  a  petition  subsequently 
presented  by  the  vendor,  tnat  he  was  entitled  to 
a  declaration  of  lien  for  his  unpaid  purchase- 
money.    Iferia  V.  L,  C.  ^  JD,  By,,  16  L.  T.  473. 

Sale   when  Ordered.^ — ^Where  a  land- 


holder has  sold  land  to  a  railway  company,  on 
some  of  which  it  had  entered  under  the  Lands 
Clauses  Act,  s.  86,  and  on  the  rest  under  an 
agreement  with  the  vendor,  and  the  vendor  had 
obtained  a  decree  for  specific  performance  and 
for  payment  of  the  purchase-money  within  three 
months : — Held,  that,  in  default  of  payment, 
the  vendor  was  entitled  to  a  sale  of  the  land, 
although  the  railway  was  actually  made  and 
ready  for  traffic.  Wing  v.  Tottenham  and  Hamp' 
4tead  JunctUmBy,,  37  L.  J.,  Ch.  654  ;  L.  R.  8  Ch. 


740 ;  16  W.  R.  1098.  S.  P.,  £eane  v.  Athenry  and 
Bants  By.,  19  W.  R.  43. 

When  a  decree  has  been  made  against  a  rail- 
way company  as  purchaser,  decreeing  specific 
performance  and  declaring  a  lien  for  unpaid 
purchase  and  compensation-money,  the  court 
will,  on  petition,  direct  a  sale  in  default  of  pay- 
ment by  a  short  day.  Williams  v.  O.  B.  By.,  16 
W.  R.  821  ;  18  L.  T.  458. 

A  decree  for  an  immediate  sale  of  a  leasehold 
interest  in  lands,  over  which  a  railway  had  been 
completed,  was  made  against  a  railway  company 
in  a  suit  instituted  by  the  vendor  to  enforce  his 
lien  for  the  unpaid  purchase-mon^.  Sedgwieh 
V.  Watford  and  Biekmantworth  Ay,,  36  L.  J., 
Ch.  379. 

The  court,  in  a  landowner's  suit  to  enforce  his 
lien,  wiU  order  a  sale  of  land  over  which  the  rail- 
way is  carried.  Baper  v.  Crystal  Palace  and 
South  Zondon  By,,  18  L.  T.  8  ;  16  W.  R.  413. 

An  unpaid  vendor  of  land  who  has  obtained  a 
declaration  of  lien  in  his  favour  for  purchase- 
money,  interest  and  costs,  is  entitled,  in  default 
of  payment,  to  an  order  in  the  cause  for  sale 
of  the  land,  and  need  not  file  another  bill  to 
enforce  his  lien.  Vyner  v.  Hoylake  By,,  17 
W.  R.  92. 

On  a  biU  by  unpaid  vendors  of  land,  taken 
possession  of  by  a  railway  company,  specific  per- 
formance of  an  agreement  and  of  an  award, 
determining  the  value  of  the  land,  and  binding 
the  company  to  construct  a  bridge,  was  decreed, 
payment  of  the  unpaid  purchase-money  ordered, 
and  the  right  of  the  vendors  to  a  lien  declared. 
The  money  was  not  paid,  and  the  bridge  not  con- 
structed, and  the  vendors  accordingly  presented  a 
petition  for  sale  of  the  land,  and  for  a  reference 
to  chambers,  to  assess  the  damages  in  respect  of 
the  non-construction  of  the  bridge : — Held,  that 
they  were  entitled  to  the  order  as  prayed.  St, 
Germans  (^EarV)  v.  Crystal  Palace  and  South 
London  Junction  By,,  L.  R.  11  £q.  568  ;  24  L.  T. 
288  ;  19  W.  R.  584. 

Partiei  to  Proeeedingt.] — ^Bill  by  unpaid  ven- 
dors against  two  railway  companies — the  pur- 
chasers and  their  lessees — ^in  possession  of  the 
land  for  specific  performance  of  the  contract,  for 
the  payment  oz  the  purchase-money,  for  an 
injunction  against  both  companies,  for  a  declara- 
tion of  lien,  and  that  it  mignt  be  enforced  by  a 
sale,  and  that  a  receiver  might  be  appointed  of 
the  rents  and  profits  of  the  purchasers*  estate : — 
Held,  that  the  lessees  were  properly  made  parties, 
and  the  court  decreed  specific  performance  and 
payment  of  the  purchase-money  within  three 
months,  declared  a  lien  as  against  both  companies, 
and  gave  leave,  in  case  the  money  should  not  be 
paid,  to  apply  for  an  injunction,  and  for  the 
appointment  of  a  receiver  to  enforce  the  lien. 
Winchester  ^Bishop")  v.  Mid- Hants  By.,  37  L.  J., 
Ch.  64  ;  L.  R.  5  Eq.  17  ;  17  L.  T.  161 ;  16  W,  R. 
72. 

In  a  suit  for  specific  performance  of  an  agree- 
ment entered  into  between  the  plaintiff  and  a 
railway  company  for  the  purchase  of  land  belong- 
ing to  the  plaintiff,  two  holders  of  mortgage 
debentures  on  the  undertaking  of  the  company 
(who  had  in  a  suit  instituted  by  them  on  behalf 
of  themselves  and  all  other  mortgagees  of  the 
undertaking  of  the  company  obtained  an  account 
and  tiie  appointment  of  a  receiver)  were  made 
parties  : — Held,  following  WincJiester  (^Bishop) 
V.  Mid-Hants  By.,  supra,  that  they  were  properly 
made  parties,  and  their  costs  were  directed  to  be 
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added  to  their  securities.  Drase  v,  Somerset  and 
Bortet  Ry.,  38  L.  J.,  Ch.  232  ;  19  L.  T.  626. 

A  railway  company  agreed  to  purchase  land, 
and  they  had  constructed  their  Lne  of  railway 
over  itf  but  had  not  paid  the  whole  of  the  pur- 
chase-money. The  line  was  worked  by  another 
company  under  a  traffic  agreement,  and  the  net 
profits  were  divided  between  the  two  companies. 
The  vendor  filed  a  bill  against  both  companies 
for  specific  performance,  for  a  declaration  of  lien, 
and  an  injunction  against  both  companies  for 
continuing  in  possession  of  the  land  or  interfering 
with  it,  and  for  a  receiver: — Held,  that  the 
second  company  was  properly  made  a  defendant. 
yfarliTig  v.  Stoneh^ntse  and  Nailiworth  Ry,^  38 
L.  J.,  Ch.  306  ;  17  W.  E.  484. 

A  railway  company  working  the  line  of  another 
company  under  parliamentary  powers  is  a  proper 
and  necessary  party  to  a  bill  for  specific  perform- 
ance, filed  against  that  other  company  by  an 
unpaid  vendor,  and  must  bear  its  own  costs  of 
the  suit.  Ooodford  v.  Stonelunue and  NaiUworth 
Ry.,  38  L.  J.,  Ch.  307  ;  20  L.  T.  137  ;  17  W.  R.  515. 

Sale  firee  firom  all  Claims.] — ^When  land  pur- 
chased by  a  railway  company  is  sold  to  enforce  the 
vendor's  lien  for  unpaid  purchase-money,  it  is 
sold  free  from  all  claims  of  the  public  to  use  it 
as  a  highwav.  Munnt  v.  Isle  of  Wi{fht  Ry.^  39 
L.  J.,  Ch.  522 ;  L.  R.  5  Ch.  414  ;  23  L.  T.  96 ; 
18  W.  R.  781. 

Injonotion  or  Eeceiver  not  Granted  before 
Judgment.] — When  an  unpaid  vendor  of  land 
taken  by  a  railway  company  has  commenced  an 
action  against  the  company  to  enforce  his  lien, 
the  court  will  not  grant  an  injunction  or  a 
receiver  against  the  company  before  judgment 
has  been  obtained  in  the  action,  even  though 
the  company  admits  its  liability.  Latimer  v. 
Ayleshttry  and  Buckingham  Ry.,  9  Ch.  D.  385  ; 
39  L.  T.  460  ;  27  W.  R.  141— C.  A. 

Appointment  of  Reoeiver — Iig'imotionBeftif  ed. ] 
— A  person  who  had  sold  to  a  railway  company 
some  land,  over  which  the  railway  had  been 
made  and  opened,  obtained  a  decree  ordering 
specific  performance  and  declaring  his  lien  for 
the  balance  for  purchase-money.  The  company 
having  become  insolvent,  an  order  was  made,  on 
the  petition  of  the  vendor,  for  sale  of  the  land 
nnd  payment  of  the  deficiency,  and  for  an 
injunction  restraining  the  company  until  pay- 
ment from  running  any  engine  over  or  otherwise 
using  or  continuing  in  possession  of  the  land  : — 
Held,  that  an  injunction  was  not  the  proper 
form  of  relief,  as  it  would  make  the  land  useless 
to  both  parties.  The  order  for  an  injunction  was 
therefore  discharged,  and  an  order  made  for  a 
receiver,  with  a  direction  to  the  company  to  give 
him  immediate  possession.  Mu  tins  v.  Isle  of  Wigh  t 
Ry.,  39  L.  J.,  Ch.  522  ;  L.  R.  5  Ch.  414 ;  23 
L.  T.  96  ;  18  W.  R.  781. 

A  railway  company,  by  agreement  with  a 
landowner,  were  let  into  possession  of  land 
which  they  re(]uired  for  part  of  their  line,  and 
made  their  railway  over  it,  giving  a  bond  for 
payment  of  the  purchase  -  money  on  a  future 
day.  Default  was  made  in  payment  of  the 
bond :  —  Held,  that  the  landowner  was  not 
entitled  to  an  injunction  to  restrain  the  com- 
pany from  continuing  in  possession  until  the 
purchase-money  was  paid.  Pell  v.  Northampton 
and  Banbury  Junction  Ry.,  36  L.  J.,  Ch.  319 ; 
L.  R.  2  Ch.  100  ;  15  L.  T.  169  ;  15  W.  R.  27. 


Whether  the  landowner  might  not  be  entitled 
to  a  receiver  or  to  have  the  money  paid  into 
court— quaere.    Ih, 

Saeond  BeoeiTor,  when  Appointed.] — ^Wben  an 
unpaid  vendor  to  a  railway  company  has  obtained 
an  order  in  a  suit,  declaring  his  lien,  but  the 
company  has  failed  to  pay,  an  order  for  sale 
by  public  auction  or  private  contract  will  be 
made  on  petition  ;  and  when  a  receiver  has 
already  been  appointed  in  another  suit  against 
the  same  company,  liberty  will  be  given  to  apply 
to  appoint  another  receiver  without  prejudice 
to  the  former  appointment,  and  to  obtain  any 
surplus  after  satisfying  all  claims  in  such  other 
suit.  Ware  y.  Ayleslniry  and  Buckingham  Ry.^ 
28  L.  T.  893  ;  21  W.  R.  819. 

Beitraining  Company  from  oontinning  in  Pos- 
ses tion.] — A  railway  company  agreed  to  pur- 
chase lands  required  for  the  purposes  of  the 
undertaking.  The  purchase- money  was  ascer- 
tained, and  the  company  took  pCKSsession  and 
constructed  the  railway,  but  no  part  of  the 
purchase-money  was  paid,  nor  was  a  conveyance 
executed.  The  vendor  brought  a  suit  to  obtain 
payment,  in  which  suit  a  receiver  was  appointed, 
and  he  afterwards  obtained  a  decree  ordering 
specific  performance  and  declaring  his  lien  for 
the  purchase-money,  with  liberty  in  default  of 
payment  to  apply  in  chambers  as  to  enforcing 
his  lien  by  a  sale.  Default  having  been  made, 
the  lands  were  put  up  for  sale,  but  no  person 
bid ;  whereupon  the  plaintiff  moved  that  the 
order  for  sale  might  be  discharged,  that  the 
company  might  be  ordered  to  give  up  posses- 
sion to  the  plaintiff,  and  in  the  meantime  be 
restrained  from  running  any  engine  over  or 
otherwise  continuing  in  possession  of  the  land  : — 
Held  that  an  injunction  to  restrain  the  com|)anj 
from  continuing  in  possession  ought  not  to  be 
awarded,  at  all  events,  until  after  another  attempt 
had  been  made  to  sell  the  land.  Williams  v. 
Aylesbury  and  Buckingham  Ry.,  28  L.  T.  547 ; 
21  W.  R.  819. 

But  the  Court  of  Chancery  will  not,  for  the 
purpose  of  enforcing  the  lien  of  an  unpaid  vendor 
against  a  railway  company  for  his  purchase-  and 
compensation-money,  interest  and  costs,  restrain 
the  company  from  running  trains  or  engines 
over  the  land  until  the  sale  (directed  by  the 
order)  of  the  land  agreed  to  be  taken.  Lycrtt 
V.  Stafford  and  Uttoxeter  Ry.,  41  L.  J.,  Ch,  474 ; 
L.  R.*13  Eq.  261  ;  25  L.  T.  870. 

Where  the  unpaid  vendor  of  land  taken  by 
a  railway  company  has  commenced  an  action 
against  the  company  to  enforce  his  lien,  and  an 
order  has  been  made  in  such  action  tliat  the 
defendants  should,  on  or  before  a  day  named, 
pay  the  purchase-money  and  interest,  with  a 
declaration  that  the  plaintiff  was  entitled  to  a 
lien  on  the  lands  in  respect  of  the  purchase- 
money,  interest  and  costs,  and  that  in  default 
of  payment  the  plaintiff  was  to  be  at  liberty  to 
apply  to  enforce  such  lien,  such  order  containing 
no  order  for  sale,  the  court  will  on  default  in 
payment,  there  being  evidence  that  the  land  is 
unsalable,  grant  an  injunction  to  restrain  the 
defendants  from  running  trains  over  the  railway 
and  from  oontinuing  in  possession  of  the  land. 
Williams  v.  Aylesbury  and  Buckingham  Ry. 
(21  W.  R.  819)  and  Munns  v.  Isle  of  Wight  Ry. 
(L.  R.  5  Ch.  414),  discussed.  Allgood  v.  Merry- 
bent  and  Darlington  Ry.,  55  L.  J..  Ch.  743; 
33  Ch.  D.  571 ;  55  L.  T.  835  ;  35  W.  R.  180. 
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XffNt  «f  UTying  XzMUttoA.] — A  railway 
company  gave  a  bond  to  a  yenoor  of  land  to 
them  for  the  pmxshaae  -  money.  The  Tendor 
brought  an  action  and  levied  execution  upon 
the  bond.  By  reason  of  interpleader  proceed- 
ings he  did  not  recover  the  full  amount  of  the 
purchase-money  by  the  execution : — Held,  that 
he  was  not  deprived  of  his  lien  for  the  remainder 
of  the  purchase-money,  and  was  entitled  to  a 
decree  for  specific  performance.  Pell  v.  North- 
ampton  and  Banbury  Ry.,  16  W.  R.  1077., 

A  landowner  sold  land  to  a  railway  company 
by  an  agreement  under  which  the  company 
were  to  pay  him  **  2,000/.  to  be  paid  in  cash  or 
at  the  option  of  the  company  in  such  securities 
as  bhouJd  be  agreed  upon  between  the  parties." 
The  company  took  possession  of  the  land,  and 
opened  their  line  upon  it.  Under  the  agree- 
ment they  elected  to  give  security  in  lieu  of 
cash  payment,  and  a  bond  was  accordingly 
settled  and  given.  The  company  made  default 
on  the  day  for  payment  mentioncKl  in  the  bond, 
and  the  landowner  sued  them  on  the  bond  at 
law,  and  recovered  a  part  of  his  money  by  a 
sheriff's  sale : — ^Held,  that  this  was  not  a  con- 
tract to  take  securities  instead  of  cash,  and 
that  he  had  a  lien  for  the  balance  of  his  pur- 
chase-money, and  was  entitled  to  an  injunction 
restraining  the  company  from  continuing  in 
possession  of  the  land,  and  to  a  sale  in  default 
of  payment.  Pell  v.  Midland  and  South  Wales 
By,,  20  L.  T.  288  ;  17  W.  B.  506. 

Statute  rMtraiaing  Aotioni  agahut  Company.] 

— ^An  unpaid  vendor  to  a  railway  company  may 
have  leave  to  work  out  a  decree  for  specific 
performance  against  the  company,  notwith- 
standing the  passing  of  an  act  of  parliament  to 
restrain  the  continuance  of  suits  without  the 
leave  of  the  court  6hiffith  v.  Camhian  By.j 
21  L.  T.  290  ;  17  W.  R.  979. 

Unpaid  Yendon — ^Winding-up— Petition.] — 
Where  land  has  been  compnlsorily  taken  by  a 
company  under  the  Lands  Clauses  Act,  1845. 
the  court  held  that  the  owners  of  such  land 
were  not,  as  their  title  had  not  been  made  out 
and  accepted,  creditors  of  the  company  in  respect 
of  the  unpaid  purchase  -  money  (the  amount 
whereof  had  been  determined  by  arbitration), 
so  as  to  enable  them  to  support  a  petition  for 
a  winding-up  order  under  the  Companies  Act, 
1862.  LUter,  Bso  parte,  MUford  DiwU  G».,  In 
re,  23  Ch.  D.  292  ;  48  L.  T.  660 ;  81  W.  E.  715. 


2.  Interest  on. 
a.  Oonerally. 

XzproM  Contraet.] — ^Where  a  purchaser  know- 
ingly enters  into  a  definite  contract  to  pay 
interest  on  his  purchase-money,  and  in  certain 
events  a  higher  rate  of  interest,  and  those  events 
occur,  it  is  not  open  to  him  afterwards,  and  in 
the  absence  of  fraud,  to  complain  of  the  contract 
into  which  he  has  so  entered.  Specific  perform- 
ance decreed  according  to  the  terms  of  the  con- 
tract, with  payment  of  the  higher  rate  of 
interest.  Herbert  (Lady)  v.  Salisbury  and 
YeorU  By.,  14  L.  T.  607. 

Conveyance  ezoouted — Suhooquent  Demand  for 
Interost.] — An  owner  of  lands  taken  by  a  rail- 
way company,  under  its  compulsory    powers, 

VOL.  vin. 


executed  a  conveyance  to  the  company  of  his 
interest  in  the  lands  in  oonsideration  of  802.,  the 
amount  of  compensation  awarded  by  a  jrry.  No 
claim  for  interest  was  made  at  the  time  of  the 
execution  of  the  conveyance : — Held,  that  the 
execution  of  the  conveyance  did  not  estop  the 
owner  from  afterwards  claiming  interest  on  the 
amount  awarded  from  the  time  of  entering  on  the 
lands  down  to  the  date  of  payment  of  the  amount 
awarded.  Baltimore  detention  By.,  In  w,  Daly, 
Ex  parte,  [1895]  1  Ir.  B.  169. 

Aequieieoaoo.J  —  A  railway  company  gave 
the  usual  notice  to  a  tenant  for  life  of  settled 
estates,  that  they  required  a  portion  of  the 
estates  for  their  line,  and  afterwards  made  an 
offer  for  the  fee-simple.  The  solicitor  for  the 
tenant  for  life  accepted  the  offer,  stipulating  that 
interest  at  6  per  oent.  should  be  paid  from  the 
time  of  the  company  taking  possession,  and  pro- 
posing that^  as  the  title  was  well  known,  the 
company  should  be  satisfied  without  the  pro- 
duction of  the  deed.  To  this  the  company 
objected,  and  proposed  to  pay  the  money  into  a 
biuiker's  in  the  names  of  the  respective  soUcitors 
pending  the  investigation  of  the  title.  The 
tenant  for  life's  solicitor  thereupon  suggested 
that,  as  the  money  must  be  paid  into  court,  it 
had  better  be  so  at  once.  The  company  there- 
upon paid  the  money  into  court  to  the  account  of 
the  railway  act  only,  and  communicated  to  the 
tenant  for  life's  solicitor  that  they  had  paid  the 
money  into  court  under  s.  69  of  the  Lands 
Clauses  Act.  The  solicitor  for  the  tenant  for 
life  thereupon  reminded  them  that  interest  at 

5  per  cent,  would  continue  to  be  payable  till  the 
purchase  was  completed.  To  this  the  company's 
solicitor  returned  no  answer ;  and  altnough 
several  other  communications  passed  between 
the  solicitors  respecting  the  purchase,  the  com- 
pany's solicitor  aid  not  till  a  year  afterwards 
express  any  objection  to  the  payment  of  interest. 
The  money  remained  uninvested  during  the 
whole  of  that  period  : — Held,  that  the  company 
had  acquiesced  in  the  vendor's  view  of  the  case, 
and  were  bound  to  pay  interest  up  to  the  invest- 
ment.   Sardwufke  (liirl),  Ejb  parte,  1  De  G.  M. 

6  G.  297. 

b.  From  what  Peiriod  payable. 

Taking  Postossion  of  Land.] — Interest  at  4 
per  cent,  is  payable  by  a  railway  company  upon 
the  purchase  or  compensation  money  from  the 
time  of  their  taking  possession  of  the  land  under 
their  statutory  powers,  and  not  merely  from  the 
subsequent  period  of  ascertaining  the  price  by 
the  verdict  of  a  jury.  Bhys  v.  Dare  Valley  By., 
L.  B.  19  Eq.  93  ;  23  W.  R.  23.  S.  P.,  Qntper  v. 
Metropolitan  Board  of  Works,  53  L.  J.,  Ch.  109  ; 
25  Ch.  D.  472 ;  50  L.  T.  602  ;  32  W.  R.  709— C.  A. 

Circumstances  under  which  it  was  held  that 
the  ordinary  relation  of  vendor  and  purchaser 
existed  between  a  railway  company  and  the 
owner  of  certain  lands  taken  by  the  company  ; 
and  that  the  owner  was  entitled  to  interest  on 
the  purchase-money  from  the  time  the  company 
took  possession  of  the  lands,  up  to  the  time  of 
lodging  the  money  in  the  bank.  Blount  v.  Great 
Southern  and  Western  By.,  2  Ir.  Ch.  R.  40. 

A  company  entered  into  possession  of  land  and 
paid  into  court  the  sum  awarded  by  the  arbitra- 
tor, on  the  amount  being  afterwards  increased  it 
was  ordered  that  interest  at  4  per  cent,  upon  the 
difference  was  payable   from    the  entry    into 
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pofisession.    Navan  and  £Xng90ourt  Ry,y  In  re 
It.  R.  10  Bq.  118. 

Payment  into  Court  or  Bank.] — ^A  company 
had  paid  into  court  the  sum  assessed  by  a  jury, 
and  executed  a  deed-poll  under  s.  76 : — Held, 
that  the  court  has  no  jurisdiction  to  make  any 
order  as  to  interest  on  the  purchase -money. 
Divert,  In  re,  1  Jur.  (N.S.)  995. 

Where  the  Great  Western  Railway  Company 
have  paid  the  purchase-money  of  property  under 
settlement  into  the  Bank  of  England,  the  yendors 
(the  trustees)  cannot  apply  under  the  act,  by 
petition,  to  charge  them  with  interest  during  the 
time  it  has  lain  idle,  on  the  ground  that  the  com- 
pany ought  to  have  paid  it  to  the  trustees  who 
were  authorised  by  ^e  settlement  to  receive  it. 
WhU^,  Ex  parte,  Q.  W.  Ry.,  In  re,  9  L.  J.,  Ex. 
Eq.  9.    See  C/iambers  v.  IVhite,  14  Jur.  1129. 

Award.] — A  lessee  under  a  building  lease, 
agreed  in  1866,  to  sell  part  of  the  demised  pre- 
mises to  a  railway  company,  the  price,  in  case  of 
difference,  to  be  referred  to  a  surveyor,  to  be 
agreed  upon  between  the  parties  in  the  usual 
manner.  The  company  haa,  at  the  date  of  the 
agreement,  a  bill  before  parliament  to  enable 
them  to  take  his  land,  but  it  had  not  then  become 
law.  The  surveyor  made  his  award  in  1868,  but 
made  no  provision  as  to  the  costs  of  the  reference : 
— Held,  that  the  relation  of  vendor  and  pur- 
chaser was  not  established  till  the  price  was 
ascertained,  and  that  the  lessee  must  pay  the 
outgoings  from  the  land  until  the  date  of  the 
award,  and  was  not  entitled  to  interest  on  the 
purchase-money  up  to  that  date.  Catling  v. 
O,  N,  Ry,,  21  L.  T.  769  ;  18  W.  R.  121— L.JJ. 

Yordiot.] — A  sheriffs  jury,  in  awarding  com- 
pensation to  a  landowner  against  a  railway  com- 
pany in  1864,  found  that  so  far  back  as  1852,  he 
was  entitled  to  5,272Z.,  saying  nothing  as  to 
interest.  The  order  of  the  court  below,  adding 
to  the  principal  twelve  years'  interest,  was 
reversed.  Caledonian  Ry,  v.  Canniehael,  L.  R. 
2  H.  L.  (Sc.)  56. 

In  an  action  to  recover  a  sum  awarded  to  the 
plaintiff  by  a  jury,  under  43  Geo.  3,  c.  140,  and 
48  Qeo.  3,  c.  11,  as  compensation  to  be  made  by 
the  Bristol  Dock  Comply  for  an  injury  done  to 
the  plaintiff^s  property  by  means  of  the  works 
authorised  by  those  acts : — Held,  that  the  jury 
might  give  interest  for  the  detention  of  the  sum 
award^    JEfUJunue  v.  Davies,  1  M.  &  S.  169. 

The  interest  of  landowners  who  were  entitled 
in  fee -simple  subject  to  certain  tenacies  was 
assessed  by  a  jury  under  the  Lands  Clauses  Act : — 
Held,  that  interest  at  4  per  cent,  was  payable 
from  the  date  of  the  verdict,  although  de  facto 
possession  of  the  land  was  not  obtained  until  the 
expiration,  at  a  subsequent  period,  of  the  tenacies 
subject  to  which  the  land  was  held.  Eoclethill 
Local  Boa/rd,  In  re,  49  L.  J.,  Ch.  214  ;  13  Ch.  D. 
865 ;  28  W.  R.  536. 

When  good  Title  Bhown.]— A  complete  con- 
tract being  established  between  a  railway  com- 
pany and  a  landowner  by  the  notice  to  treat,  and 
an  award  under  the  Lands  Clauses  Act,  1846, 
fixing  the  amount  of  the  purchase-money,  the 
ordinary  rules  as  between  vendor  and  purchaser 
apply  to  such  a  contract,  including  the  liability 
of  the  purchasing  company,  in  a  proper  case,  to 
pay  interest  on  their  unpaid  purchase -money. 
Thus,  where  the  title  has  not  been  accepted 


before  the  award,  and  the  company,  not  being  in 
possession,  delay  paying  or  depositing  the  pur- 
chase-money, they  are  liable  to  pay  interest  at 
4  per  cent,  per  annum,  not  from  the  date  of  the 
award,  but  &om  the  time  they  might  prudently 
have  taken  possession  ;  that  is,  when  a  good  title 
was  shewn.  EoeleshiU  Local  Board,  In  re 
(13  Ch.  D.  366),  disapproved  of.  Pigott  and 
O.  W.  Ry,,  In  re,  50  L.  J.,  Ch.  679  ;  18  Ch.  D. 
146  ;  44  L.  T.  792  ;  29  W.  R.  727. 

In  the  case  of  a  compulsory  purchase  under 
the  Lands  Clauses  Act,  1845,  interest  is  payable 
to  the  vendor  by  the  purchaser  from  the  time 
when  possession  might  have  been  taken,  it 
appearing  that  a  good  title  could  be  shewn.  And 
the  land  being  subject  to  mortgage,  interest  is 
payable  by  the  vendor  to  the  mortgagee  in  lieu 
of  notice.  fencer-Bell  to  i.  ^  S,  W.  Ry.,  33 
W.  R.  771. 

Seeovery  of  Arroan.] — In  1857  8.  made  an 
equitable  mortgage  of  a  public-house  in  Leeds,  to 
secure  the  repayment  of  400Z.  with  interest  at  5Z. 
per  cent.  The  mortgagor,  and  those  claiming 
under  him,  continued  in  possession  of  the  house 
without  paying  any  interest  on  the  debt.  There 
appeared  to  have  been  some  arrangement  as  to 
that,  though  what,  exactly,  was  not  shewn.  In 
September,  1875,  the  corporation  of  Leeds  gave 
notice  to  the  parties  interested  in  the  house  of 
their  intention  to  take  it,  under  their  compulsory 
powers,  for  the  benefit  of  the  borough,  and  then 
The  mortgagees  presented  a  petition  for  payment 
paid  the  purchase-money,  1,1601.,  into  court. 
out  of  court  to  them  of  their  principal  money  and 
interest  for  nineteen  years  at  61.  per  cent^ 
together  with  their  costs : — Held,  that  they  were 
entitled  to  their  principal  money,  with  interest, 
for  the  whole  period  claimed ;  but  on  a  re-aiigu- 
ment,  that  six  years*  arrears  of  the  interest  cooid 
only  be  recovered.  Stead's  Settlement  Trusts,  In 
re,  45  L.  J.,  Ch.  634  ;  2  Ch.  D.  713 ;  36  L.  T. 
465;  24  W.  R.698. 

Vendor  delaying  Completion.] — If  the  owner 
of  land  compelled  to  sell  under  the  Lands  Clauses 
Act  delays  the  completion  of  the  purchase, 
interest  will  stop  upon  an  appropriation  of  the 
purchase-money  with  notice  that  it  is  employed. 
Ware  v.  Regent's  Canal  Co,,  23  Beav.  575 ;  26 
L.  J.,  Ch.  566 ;  3  Jur.  (N.S.)  924  ;  5  W.  R.  617. 


3.  Disposal  of. 

a.  Generally. 

Apportionment.] — A  dean  and  chapter  and 
their  lessee  for  twenty-one  years,  under  covenant 
not  to  assign  without  their  leave,  entered  into  a 
joint  contract  for  sale  of  part  of  the  demised 
pi-emises  to  a  railway  company,  at  an  aggregate 
price.  On  the  completion  of  the  purchase  and 
the  conveyance  of  tne  property  to  the  company, 
they  paid  the  amount  into  court,  under  s.  69 
of  the  Lands  Clauses  Act,  1845.  The  court 
declined,  upon  the  petition  of  the  lessee,  to 
apportion  the  purchase-money.  By  consent  the 
money  was  ordered  to  be  invested,  and  the  divi- 
dends to  be  paid  to  the  lessee  for  his  term,  or 
until  further  order.  Ward,  Bap  parte,  2  De  G.  & 
Sm.  4  ;  5  RaUw.  Cas.  398  ;  17  L.  J.,  Ch.  249  ;  12 
Jur.  322. 

Benewable  Leaieholds— Fine.] — ^Where  lands 
in  lease,  subject  to  a  customary  right  of  renewal 
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in  an  eodenastical  oorpoiation  sole,  have  been 
tf^Vftw  for  public  purposes  under  the  proYisions  of 
the  Lands  CUuses  Act,  s.  74  of  that  statute 
empowers  the  court  on  the  occurrence  of  eveiy 
peziod  at  which,  if  the  land  had  not  been  taken, 
the  lease  might  have  been  renewed  to  authorise 
the  payment,  out  of  the  fund  in  court  arising 
from  the  purchase-money  and  its  accumulations, 
of  an  equivalent  to  the  fine  payable  upon  such 
xenewals.  St,  PauTs  (Precentor),  Mb  parte,  1 
Kay  &  J.  588  ;  24  L.  J.,  Ch.  395  ;  1  Jur.  (K.8.) 
444 ;  3  Eq.  B.  634  ;  8  W.  R.  430. 

Pnrehase  Koney  or  Compensation.] — ^A  railway 
company  when  constructing  their  line  ezcayatea 
soil  on  the  land  of  M.,  and  used  the  stuff  for 
ballast.  No  notice  was  given  to  him  that  his 
land  was  required  for  the  purposes  of  the  com- 
pany. After  a  delay  on  their  part  of  some  yeais 
the  matter  was,  with  other  claims  for  conse- 
quential injury,  referred  to  arbitration.  The 
articles  recited  his  allegation  that  the  lands  had 
been  *^  taken  and  us^  and  otherwise  injured,** 
and  provided  for  the  ascertainment  of  the  pur- 
chase-money for  the  lands  taken  and  used.  The 
award  found  that  the  company  had  *'cut  the  soil 
of  a  portion  of  the  lands,  and  that  it  has  been 
taken  and  used,"  &c.,  and  awarded  a  sum  "  as  and 
for  the  purchase-money  of  the  portion  of  the 
lands,"  &C.  The  money  was  paid  to  the  owner, 
and  subsequently  the  pond  formed  in  the  exca- 
vation veas  taken  by  another  railway  company, 
under  their  compulsory  powers.  He  claimed 
that  on  the  construction  of  the  deeds,  and  under 
the  facts  of  the  case,  he  had  remained  the  owner 
of  the  lands  : — Held,  that  the  lands  were  taken 
by  the  company,  and  that  the  money  was  paid 
for  the  pui-chase  and  not  merely  as  compensation 
for  injury  thereto.  Bdfiut  Central  ^y..  In.  re, 
Macrary,  Ex  parte,  19  W.  R.  238. 

Death  pending  pToee6dings.j — Order  made  on 
a  petition  by  a  rector  for  the  investment  of  the 
money  arising  from  the  sale  to  a  railway  com- 
pany of  a  part  of  the  rectory  lands.  Pending  the 
proceedings  in  the  master^s  oflSce,  the  rector  died. 
The  new  rector  consenting  that  the  proceedings 
should  go  on,  no  supplemental  order  necessary. 
Remble.  Lea  (Reetor),  Ex  parte,  21  L.  J.,  Ch. 
776. 

BerriAe.] — Semble,  where  purohase-money  has 
been  paid  into  court,  it  is  not  necessary  for  the 
person  in  possession  as  owner  to  serve  any  other 
person  than  the  company  with  the  petition  for 
investment.  Sterrys  Jatate,  In  ne,  3  W.  R. 
S61. 

b.  Interim  Inveatmant* 

Ho  Option  in  Company.] — ^The  court  will  not 
allow  a  railway  company  to  retain  any  option 
after  the  order  for  investment  as  to  the  fund  in 
which,  or  the  time  when,  the  moneys  are  to  be 
invested.  Nevoport,  Abergavenny  and  Hereford 
By,,  Ex  parte,  11  Jur.  160. 

«Cash  under  Control  of  Court."]—- The  pur- 
chase-money of  a  settled  estate  sold  under  the 
Lands  Glauses  Act  may  be  invested  like  cash 
under  the  control  of  the  court.  Fay,  In  re,  33 
L.  T.  161 ;  23  W.  R.  744. 

Money  paid  into  court  under  a  private  act,  and 
invested  in  exchequer  biUs,  is  **cash  under  the 
oontrol  of  the  court,"  within  the  meaning  of  the 


act  23  &  24  Vict.  c.  38,  and  the  General  Order  of 
the  1st  of  February,  1861,  and  may  be  invested 
in  any  of  the  securities  sanctioned  by  the  court, 
although  such  private  act  directs  the  investment 
to  be  in  exchequer  bills.  Jackson  v.  Tya^,  52 
L.  J.,  Ch.  830. 

Pitfchase-money  paid  into  court  under  the 
Lands  Clauses  Act,  1845,  is  cash  under  the  con- 
trol of  the  court  within  the  meaning  of  22  &  23 
Vict.  c.  38,  s.  10,  and  accordingly  the  court  has 
power  to  direct  the  investment  of  it  in  East 
India  stock.  Boydl'g  Settled  Estate,  In  re  (42 
L.  J.,  Ch.  506 ;  21  W.  R.  667) ;  Langmead  v. 
Cbeierton  (25  W,  R.  315) ;  Xirkemeaton  iBector), 
Ex  parte  (infra),  overruled.  St,  JohiCt  College, 
Oxford,  Ex  parte,  52  L.  J.,  Ch.  268  ;  22  Ch.  D. 
923  ;  48  L.  T.  331  ;  31  W.  R.  55— C.  A. 

Money  paid  into  court  under  the  Lands  Clauses 
Act,  1845,  is  not  to  be  invested  as  cash  under  the 
control  of  the  court,  but  only  in  the  manner 
specified  in  the  act.  Fryer's  Setilementy  In  re 
(L.  R.  20  Eq.  468),  not  followed.  Kirhsmeaton 
iBeetor),  Ex  parte,  61  L.  J.,  Ch.  581  ;  20  Ch.  D. 
203;  30  W.  B.  639.     Overruled  by  preceding 


Money  in  court  paid  for  the  redemption  of 
3  per  cent,  consols,  representing  money  paid 
into  court  under  the  Lands  Clauses  Act,  1845,  is 
**cash  under  the  control  of  the  court,"  within 
the  meaning  of  the  act  23  &  24  Vict.  c.  38,  s.  10, 
and  may  be  invested  as  such.  St,  John's  Odlege, 
Oxford,  Ex  parte  (22  Ch.  D.  93),  followed. 
Brown,  In  re,  59  L.  J.,  Ch.  530 ;  63  L.  T.  131 ;  38 
W.  R.  529— C.  A. 

Purchase-money  in  court  arising  from  a  sale 
under  the  Lands  Clauses  Act,  is  "  cash  under  the 
control  of  the  court,"  within  the  meaning  of 
23  &  24  Vict.  c.  38,  ss.  10,  11,  and  the  court  has 
accordingly  power  to  invest  it  as  such,  e.g.  in 
East  Lidia  4Z.  per  cent,  stock.  Fryer  v.  Sidls- 
bury  and  Dorset  Junction  By.,  45  L.  J.,  Ch.  96  ; 
L.  R.  20  Eq.  468. 

When  money  has  been  paid  into  court  under  a 
special  act  (e.g.  the  Lands  Clauses  Act,  1845), 
by  which  it  is  provided  that  moneys  paid  into 
court  may  be  invested  in  specified  investments, 
the  court  has  no  jurisdiction  to  order  the  money, 
as  being  **  cash  under  the  control  of  the  court " 
within  Lord  St.  Leonards'  Act  (23  k  24  Vict, 
c.  88),  to  be  invested  in  investments  allowed  by 
the  General  Order  under  that  act,  which  are  not 
included  in  the  investments  specified  in  the 
special  act,  e.g.  India  4Z.  per  cent,  stock.  Boyd's 
Settled  Estates,  In  re  (42  L.  J.,  Ch.  506),  fol- 
lowed ;  Taddy's  Settled  Estates,  In  re  (L.  R.  16 
Eq.  532) ;  Fryer's  Settlement,  In  re(L.  R.  20  Eq. 
468) ;  Eay*s  Trusts,  In  re  (23  W.  R.  744)  ;  and 
other  cases  not  followed.  St,  Mary,  Wigton 
(Vicar),  Ex  parte,  18  Ch.  D.  646  ;  45  L.  T.  134 ; 
29  W.  R.  883. 

The  court  will  allow  an  investment  in  metro- 
politan consolidated  stock  (under  34  &  35  Vict. 
c  47,  s.  13),  of  purohase-money  paid  into  court 
by  a  school  board.    Bedhead,  In  re,  39  L.  T.  60. 

On  Mortgage.] — ^The  purchase-money  of  land 
taken  by  a  railway  company  for  the  purposes  of 
their  act  was,  on  petition,  directed  to  be  invested 
in  a  mortgage  of  real  estate ;  and  the  company 
was  also  ordered  to  pay  the  costs  of  all  ^rties 
thereto  and  to  the  petition.  Beading  v.  Hamil' 
ton,  6  L.  T.  628. 

Where  purohase-money  had  been  paid  into 
court  under  the  Lands  Clauses  Act  and  invested 
in  consols,  upon  an  application  for  its  reinvest* 
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ment  on  mortgage  secnritT : — Held,  that  such 
reinvestment  oould  not  be  treated  as  a  permanent 
inyestment,  and  that  the  companj  must  pay  the 
costs  without  any  condition  as  to  the  costs  of  any 
future  peimanent  investment.  BlytJCt  TnuU^ 
In  re,  L.  R.  16  Eq.  468  ;  28  L.  T.  890  ;  21  W.  B. 
819. 

Parchase-money  for  lands  taken  by  a  railway 
company  having  been  paid  into  coart,  the  tenant 
for  life  of  the  estate  petitioned  that  the  money 
might  be  reinvested  on  mortgage : — Held,  that 
the  mortgage  oould  not  be  considered  a  permanent 
investment,  and  a  direction  that  the  company 
should  not  be  required  to  pay  the  costs  of  a 
future  permanent  investment  refused.  Sewart^ 
In  re,  L.  E.  18  Eq.  278  ;  30  L.  T.  365  ;  22  W.  R. 
(25. 

The  court  will  sanction  the  interim  investment 
on  real  security  of  purchase-money  paid  into 
court  under  the  Lands  Clauses  Act.  Smithes 
Trust  EetatCy  In,  tv,  L.  R.  9  Eq.  178  ;  18  W.  R. 
369. 

The  court  ordered  the  interim  investment  of 
purchase-money  on  mortgage  of  real  estate  at  the 
cost  of  the  company.  Flemons'  Trusts,  In  re, 
40  L.  J.,  Ch.  86  ;  L.  R.  10  Eq.  612. 

Order  direeting  that  Mortgage  should  bo  Por- 
maaent  InTOStiiiont.1 — The  compensation  moneys 
of  lands  compulsorily  taken  by  a  railway  com- 
pany were  invested  in  reduced  annuities,  the 
company  paying  the  costs.  The  fund  was  sub- 
sequently reinvested  on  mortgage,  the  company 
again  paying  the  costs.  On  this  occasion  it  was 
onlered  that  for  the  purposes  of  costs  of  any 
future  a))plication,  such  reinvestment  should 
be  treated  as  a  permanent  reinvestment  An 
arrangement  for  a  transfer  of  the  mortgage 
security  having  been  entered  into  by  the  owner 
of  the  fund,  an  application  was  made  to  the  court 
for  a  declaration  that  the  transferees  were  abso- 
lutely entitled  to  the  moneys  secured  by  the 
mortgage.  The  question  was  whether  under  s.  80 
of  the  Lands  Glauses  Act,  1845,  the  company 
was  liable  to  pay  the  costs  of  this  application  : — 
Held,  that  the  company  was  not  liable  to  pay 
such  costs,  the  meaning  of  the  previous  order 
being  that  it  was  not  to  be  subjected  to  the 
payment  of  the  costs  of  any  future  application 
in  respect  of  the  purchase-moneys.  Oedling 
Rectory,  In  re,  53  L.  T.  244. 

Affidavit  of  no  Title  diipensod  with.]— The 

aflSdavit  of  no  title  in  any  other  person  required 
by  the  Consolidated  Orders  XXXIV.  r.  3,  in  sup- 
port of  petitions  under  acts  of  parliament  for  the 
interim  investment  of  purchase-money  and  pay- 
ment of  dividends  to  the  persons  entitled  thereto 
was,  in  the  case  of  a  petition  under  the  Lands 
Clauses  Act,  1845,  s.  70,  by  a  large  public  cor- 
poration, dispensed  with.  Magdalen  College, 
Oxford,  In  re,  42  L.  T.  822. 


c.  Payment  of  DiTldands. 

i.  Annuitants, 

Ho  Conveyaneo.] — A  railway  company  paid 
money  into  court  for  the  purchase  of  land  which 
was  subject  to  an  annuity  ;  no  conveyance  had 
been  made.  The  court,  on  petition  of  the  owner 
of  the  land,  ordered  the  dividends  to  be  paid 
to  the  annuitant.  Cofield,  Ex  parte,  11  Jur. 
1071. 


Xnfbreiiig  Payment— Partiot  to  PetitioK.1 — 

Under  an  act  of  parliament  for  making  docks, 
the  value  or  compensation  for  property  taken  for 
the  purpose  of  the  act  was  directed  in  certain 
cases  to  be  paid  into  the  bank  in  the  name  of  the 
accountant-general,  and  to  be  laid  oat  in  bank 
annuities,  and  until  snch  bank  annuities  shooki 
be  sold,  and  the  produce  invested  in  other  here- 
ditaments, the  dividends  were  to  be  paid  to  the 
person  or  persons  who  would  be  entitled  to  the 
rents  and  profits  of  the  hereditaments  if  unsold. 
The  act  also  directed  that  the  court,  on  the  appli- 
cation of  any  person  or  persons  making  claim  to 
the  money  awarded  as  a  compensation  by  motioa 
or  petition  should,  in  a  sumniary  way  of  proceed- 
ing, or  otherwise,  order  the  same  to  be  laid  out 
and  invested  in  the  funds,  or  distribution  thereof^ 
or  payment  of  the  dividends  according  to  the 
estate,  title,  or  interest  of  the  person  makSig  claiin 
thereto.    On  the  petition  of  an  annuitant,  whose 
annuity  was  charged  on  the  property  with  powera 
of  distress  and  entry,  and  furtner  secured  by  a 
term,  for  payment  of  his  annuity  and  the  arrears 
thereof,  out  of  a  fund  brought  into  court  under 
the  act,  the  court  held,  that  it  had  no  authority 
to  proceed  in  a  summary  way  on  the  petition  of 
an  incumbrancer,  but  only  at  the  instance  of  the 
persons  who  would  have  beoi  entitled  to  the  rents 
if  the  property  had  been  unsold,  and  dismissed 
the  petition.    Back,  Ex  parte,  2  Y.  &  J.  386  ;  31 
R.  R.  603. 

ii.  Eeclesiastieal  and  other  Corporate  Property. 

Leaiaholds— Term  unozplrad.] — The  rector  of 
Lambeth,  seised  in  right  of  office  of  certain  houses 
taken  by  a  railway  company,  under  the  powers  of 
their  act,  applied  by  petition  for  the  investment 
of  a  sum  of  money  which  had  been  paid  by  the 
railway  company  for  compensation  and  further 
reversion,  and  thereby  prayed  for  the  payment  of 
dividends  to  the  petitioner  and  his  suoc^sors.  It 
appearing  that  the  houses  were  subject  to  leases, 
of  which  thirty  years  were  unexpired,  at  a  nominal 
rent ;   the  court  refused  to  make  the  order  as 

E rayed,  but  directed  the  investment  and  accumn- 
ktion  of  the  sum,  with  liberty  to  apply.  Lambeth 
(Rector),  Ex  parte,  L,  ^  A  TT.  Ry.,  In  re,  4 
Railw.  Cas,  231. 

The  Bishop  of  Winchester,  the  lessor  of  lands 
of  the  see,  demised  for  lives  and  years : — Held,  not 
to  be  entitled  to  any  portion  of  the  puixshase- 
money  and  compensation  for  damage  and  sever- 
ance paid  into  court  in  respect  of  lands  comprised 
in  the  demise  and  taken  by  a  railway  company, 
or  to  the  dividends  of  such  money  when  invested, 
on  the  ground  of  the  diminution  of  the  fine  which 
would  be  payable,  until  the  lease  should  become 
renewable.  Winchester  (BishopX  Ex  parte,  10 
Hare,  137  ;  16  Jur.  649. 

A  railway  company  took  some  land  belonging 
to  an  ecclesiastical  corporation,  which  at  the  time 
was  let  on  lease,  and  a  large  sum  was  awarded  as 
a  compensation,  on  the  principle  of  the  lessee 
continuing  to  pay  the  rent  reserved  by  his  lease. 
The  land  being  valuable  for  building  purposes, 
and  it  being  the  custom  of  the  corporation  to 
make  it  avi^ble  bv  accepting  surrenders,  and 
regranting  building  leases  at  a  great  advance  of 
rent :— Held,  that  the  corporation  was  entitled 
to  the  dividends  on  the  compensation  money,  in 
addition  to  the  rent,  during  the  term  granted  by 
the  lease.  Westminster  (Dean),  In  re,  Hamp* 
stead  Junction  Ry,,  In  re,  26  Beav.  214  ;  28  L.  J«, 
Ch.  144  ;  5  Jur.  (N.s.)  232  ;  7  W.  R.  81. 
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Where  land  belonging  to  a  dean  and  chapter, 
bnt  subject  to  a  lease,  was  pnrcbased  by  a  railway 
•company,  and  the  money  paid  into  court,  it  was 
held  that  the  dean  and  chapter  were  only  en- 
titled, dnring  the  continuance  of  the  lease,  to  so 
much  of  the  dividends  of  the  purchase-money  as 
would  equal  the  amount  of  rent,  and  the  rest  of 
the  dividends  were  to  be  accumulated  till  the 
ezpisation  of  the  lease.  Chrutekureh  (^Dean), 
JSjf  parte,  28  L.  J.,  Ch.  149. 

liands  belonging  to  a  see,  and  held  on  lease, 
are  taken  under  an  act,  and  the  money  paid  into 
court.  The  sum  being  uuder  150/.,  a  petition  is 
presented  praying  payment  of  the  dividends  to 
the  bishop  and  his  successors.  Application  refused. 
Bath  and  WelU  (BUhttp),  In  re,  2  W.  B.  1. 

Where  real  estate  of  a  collie,  subject  to  a  lease, 
was  taken  by  the  commissioners  of  public  works, 
and  the  purchase-money  paid  into  court : — Held, 
that  during  the  continuance  of  the  lease,  the 
•college  was  entitled  only  to  so  much  of  the  divi- 
dends as  was  equal  to  the  rent,  and  that  the 
rest  of  the  dividends  must  be  accumulated  until 
the  determination  of  the  lease.  Merton  College 
iWarden),  Ex  parU,  1  N.  B.  176. 

•<PoiMMioiL"— Beet  79.]— The  mere  fact  of 
the  receipt  of  rents  and  profits  by  the  trustees  of 
41  burial  ground,  who  were  appointed  for  the 
management  thereof  solely  as  a  burial  ground, 
4iiid  for  the  receipt  and  application  of  the  burial 
fees,  at  the  time  when  a  portion  of  the  burial 
j^round  is  taken  by  a  railway  company  (the 
ground  being  at  that  time  closed  for  ever  as  a 
burial  ground,  and  the  rents  and  profits  being 
received  springing  from  the  use  of  the  ground  for 
•other  purposes),  is  not  such  a  possession  as  brings 
the  application  of  the  trustees  for  the  investment 
of  the  purchase-money  paid  into  court  by  the 
oompany,  and  for  the  payment  of  the  dividends 
to  them,  within  the  Lands  Clauses  Act,  s.  79. 
iSt.  Pancras  Burial  Ground,  In  re,  86  L.  J.,  Ch. 
52  ;  14  W.  B.  576. 

Where  the  income  arising  from  property 
taken  under  the  Lands  Clauses  Act  had  been 
applied  for  several  hundred  years  by  the  i*ector 
and  churchwardens  of  the  parish  to  the  relief  of 
indigent  parishioners,  but  it  was  uncertain  in 
whom  the  legal  estate  in  the  land  was  vested, 
the  court  made  an  order  under  s.  79,  directing 
payment  of  the  dividends  to  the  rector  of  the 

rrish  for  the  time  being.    8t.  Benefs,  In  re,  12 
T.  762. 

Bvrial  Oround  —  Paymtnt  to  Beotor.J — A 
portion  of  a  closed  churchyard  was  taken  by  the 
corporation  of  a  town  to  widen  the  street,  and 
the  amount  of  the  purchase-money  was  paid  into 
<x)urt : — Held,  that  the  rector  was  entitled  to 
have  the  dividends  paid  to  him  for  his  life,  and 
to  his  successors  after  him.  Liverpool  (Rtetor), 
Ex  parte,  40  L.  J.,  Ch.  65  ;  L.  B.  11  Eq.  15  ;  23 
L.  T.  354  ;  19  W.  R.  47. 

Fart  of  the  burial  ground  of  a  parish  was 
required  by  a  railway  company.  The  freehold 
of  the  ground  was,  by  act  of  parliament,  vested 
in  the  rector  and  churchwardens,  in  trust  for  the 
parish.  The  gi'ound  was  subsequently  closed  as 
a  burial  place.  The  company  paid  the  purchase- 
money  into  court : — Held,  that  the  rector  for  the 
time  being  was  entitled  to  the  dividends.  St. 
MartUCt,  Birmingham  (JRector,  Ex  parte),  40 
L.  J.,  Ch.  69  ;  L.  R.  11  Eq.  28;  28  L.  T.  575  ;  19 
W.  B.  95. 


Arohbiihop.]  —  Dividends  of  investments  of 
purchase-money,  paid  into  court  by  a  railway 
company  for  lands  belonging  to  the  Archbishop 
of  Canterbury,  ordered  to  be  paid  to  the  arch- 
bishop for  the  time  being.  Canterbury  QArch' 
bishop).  Ex  parte,  2  De  G.  &  Sm.  865  ;  5  Bailw. 
Cas.  699  ;  12  Jur.  1042. 

Uma  and  Chapter.] — Upon  a  petition  for  pay* 
ment  of  the  dividends  of  stock,  representing 
money  paid  in  by  a  railway  company  for  glebe 
land,  to  the  dean  and  chapter  for  the  time  being : 
— Held,  that  the  dividends  must  accumulate. 
Battle  (Dean),  Ex  parte,  1  W.  R.  271. 

Form  of  Order.]  —  In  order  to  obviate  the 
necessity  of  repeated  applications  to  the  court, 
in  cases  where  the  purchase-moneys  of  glebe 
lands  had  been  paid  into  court,  and  investetl,  the 
form  of  the  order  was,  that  the  dividends  should 
be  paid  to  the  vicar  for  the  time  Ijeing,  and 
churchwardens  and  overseers,  or  either  of  them. 
Bicester  Churehwardens,  Ex  parte,  Buehinghan^ 
thire  Ry.,  In  re,  5  Bailw.  Cas.  702. 

Mnnieipal  CorporatioiL.]  —  A  part  of  some 
lands  which  had  been  vested  in  trustees  under 
the  Municipal  Corporations  Ace  was  taken  by  a 
railway  company,  and  the  purchase-money  was 
paid  into  court.  Order  made  for  the  investment 
in  consols,  and  the  payment  of  the  dividends  to 
any  two  of  the  trustees  for  the  time  being. 
Collint't  CharUy,  In  re,  20  L.  J.,  Ch.  168. 

Charity  Property.] — ^Where  purchase-money 
was  paid  into  court  in  resi)ect  of  lands  vested 
in  charity  trustees,  subject  to  leases  for  years 
dependent  on  lives,  the  court,  in  the  exercise  of 
its  discretion,  ordered  the  money  to  be  invested 
and  the  dividends  to  be  tmid  to  the  trustees 
instead  of  being  accumulated.  St.  Thomases 
Church  Trustees,  Bristol,  Ex  jforte,  23  L.  T 
135. 

Order  for  investment  of  the  proceeds  of  lands 
belonging  to  a  charity  which  had  been  taken 
under  the  Lands  Clauses  Act,  1845,  and  pay- 
ment until  further  order  of  the  interest  to  the 
secretary,  and  to  his  successors  the  secretaries 
for  the  time  being,  of  the  trustees  of  the  charity, 
of  whidi  there  was  no  treasurer.  Codringtoris 
Charity,  In  re,  L.  R.  18  Eq.  658. 

Upon  a  petition  for  investment  and  payment 
of  dividends  of  purchase-money  for  charity  lands 
paid  into  court  under  the  Lands  Clauses  Act, 
payment  of  dividends  ordered  to  the  rector  for 
the  time  being,  he  being  a  perpetual  trustee  of 
the  charity.  DazefnamJSs  Charity,  In  re,  2  W.  B, 
844. 


iii.  Tenant  for  Life. 

Compensation  fn  Eight  elaimed  by.] — ^When 
lands  are  taken  under  8  &  9  Vict.  c.  18,  and 
besides  the  sum  paid  for  the  inheritance  a 
further  sum  is  awarded  as  compensation,  in 
recognition  of  a  right  claimed  by  the  tenant 
for  life,  he  will  not  be  entitled  to  that  further 
sum  but  only  to  the  interest  on  it.  Wilson,  In 
re,  32  L.  J.,  Ch.  191 ;  9  Jur.  (N.8.)  1043  :  7  L.  T. 
772  ;  11  W.  R.  294.  S.  P.,  MarlhormtglCs  (^Duke) 
Estates,  In  re,  13  Jur.  738,  and  cases,  post.,  cot 
1407. 

BotIm  snbjeet  to  Loaso  at  low  than  Baok 
Bent.] — A  testator  devises  real  estate,  subject  to 
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a  lease  for  a  term  of  years  at  25Z.  10*.  rent,  to 
A.  for  life,  remainder  to  B.  A  railway  company 
purchases  the  interests  of  A.  and  B.,  subject  to 
the  lease,  for  1,700Z.,  which  is  invested.  The 
lease  was  granted  at  the  said  rent  (less  than  a 
rack-rent)  in  consideration  of  a  covenant  to 
expend  money,  6002.,  on  the  estate  during 
twenty  years: — Held,  that  the  tenant  for  life 
was  entitled  to  the  whole  of  the  dividends  of 
the  purchase-money.  Steward's  Egtate^  In  re^ 
1  Drew.  636  ;  1  W.  R.  489. 

Convey anee  not  executed — ^PostOMioii  taken.] 
— Where  a  railway  company  has  taken  possession 
of  lands  imder  agreement,  part  of  the  purchase- 
money  being  paid  into  court,  and  part  remaining 
in  the  company^s  hands  at  41,  per  cent.,  the 
tenant  for  life  of  the  lands  is  entitled  to  have 
the  whole  invested,  and  the  dividends  paid  to 
him,  although  all  parties  have  not  executed  the 
conveyance,  in  the  absence  of  any  improper 
conduct  on  his  part  relative  to  the  execution. 
Wret/,  In  re,  11  Jur.  (N.S.)  296 ;  12  L.  T.  171 ; 
13  W.  R.  543. 

Upon  a  petition  for  the  reinvestment  in 
land  of  money  paid  into  court  under  the  Lands 
Glauses  Act,  and  invested  in  stock,  and  for 
payment  to  the  petitioner,  the  tenant  for  life 
of  the  lands  taken  by  the  company,  of  the 
dividends  of  the  fund  in  court,  the  court  will 
order  the  dividends  of  the  fund  to  be  paid  to 
the  tenant  for  life  before  conveyance,  where 
the  company  are  in  the  possession  of  the  land. 
MuTtger/ord,  In  re^  1  Kay  &  J.  413  ;  1  Jur.  (NA) 
846. 

AeoTunulated  —  Power  of  Appointment.] — ^A 
sum  of  682Z.  16«.  2d,  consols,  representing  the 
accumulated  dividends  arising  from  the  pur- 
chase-money of  settled  freeholds  let  for  a  long 
term  of  years  at  a  peppercorn  rent  taken  by  a 
railway  company,  paid  out  to  the  tenant  for 
life,  who  had  an  absolute  testamentary  power  of 
appointment,  with  consent  of  the  remaindermen, 
tne  presumption  being  that  a  woman  aged  fifty- 
one  years  and  eleven  months,  who  had  been 
married  fifteen  years  and  had  never  had  any 
children,  would  not  have  any  children.  Alleaon's 
Trusts^  In  re,  36  L.  T.  663. 

Apportionment.] — ^Where  compensation  money 
was  paid  into  court  by  a  railway  company  on  an 
agreement  with  tenant  for  life  for  purchase  of 
the  fee-simple,  but,  on  investigating  the  title, 
part  of  the  land  was  found  to  be  copyhold,  with 
a  defective  title  as  to  one  nndivided  moiety,  the 
court  ordered  an  apportionment  of  the  money, 
80  as  to  cany  over  the  amount  representing  the 
price  of  that  part  of  the  land  to  which  a  good 
title  was  made,  and  the  dividends  to  be  paid 
to  the  tenant  for  life,  but  the  capital  not  to  be 
paid  out  without  notice  to  the  company.  PerM 
Ettatey  In  re,  I  8m.  &  G.  646  ;  7  Railw.  Gas. 
609  ;  2  W.  R.  24. 

Land,  which  was  devised  by  a  will  dated  in 
1795  to  A.  for  life,  with  remainder  over,  was 
taken  by  a  railway  company  under  the  powers 
of  their  special  act ;  and  the  purchase-money 
was  duly  ascertained,  paid  into  court,  and 
invested  in  consols,  and  the  dividends  ordered 
to  be  paid  to  the  tenant  for  life.  The  tenant 
for  life  died  in  February,  1858.  In  October  in 
that  year  the  remainderman  petitioned  for  the 
.transfer  of  the  fund  and  payment  of  the  last 


dividend  to  him : — Held,  that  the  money  in 
court  could  not  be  considered  as  land  for  the 
purpose  of  the  Apportionment  Act  of  1738,  and 
that  therefore  the  executors  of  the  tenant  for  life 
took  no  part  of  the  last  half-year's  dividend. 
Longworth*8  Ettate,  In  re,  I  Kay  &  J.  1 :  23 
L.  J.,  Gh.  104  ;  2  W.  R.  124. 

Land  which  was  limited  to  A.  for  life,  remainder 
to  B.  in  fee,  was  taken  by  a  canal  oompanj, 
imder  statutory  powers.  The  purchase-money 
was  paid  into  court,  and  afterwards  invested 
in  consols.  A«  died  without  having  received 
any  of  the  dividends.  His  residuary  legatee 
bequeathed  all  her  residuary  personal  estate  to 
the  petitioner,  who  prayed  for  payment  to  him- 
self of  the  fund  and  the  dividends.  The  l<^ml 
personal  representative  of  A.  was  not  before 
the  court.  The  court  refused  to  pay  to  B.  the 
dividends  accrued  during  the  life  of  A^  and 
ordei-ed  them  to  be  paid  to  A.'s  personal  repre- 
sentative. Aelters'  Trust*,  In  re,  ^  Jur.  (js^Si 
224  ;  7  L.  T.  625  ;  11  W.  R.  182. 

Serviee.^ — Certain  property  being  taken  by 
the  Oommissioners  of  Woods  and  Forests  under 
the  Metropolitan  Building  Act,  on  a  petition 
for  payment  of  the  dividends  of  the  proceeds 
in  court  to  a  tenant  for  life : — Held,  that  service 
upon  the  commissioners  was  unnecessary.  I>ru~ 
lands  Estate,  In  re,  1  W.  B.  139. 

Form  of  Order.]— A  tenant  for  life  had  sold 
land  to  a  company  by  jury  process,  the  purchase- 
money  being  paid  into  court  and  invested  in 
consols.  On  a  petition  of  the  tenant  for  life 
and  two  of  his  annuitants  (not  bound  by  the 
contract)  for  payment  of  the  dividends  to  the 
former,  the  order  was  made  as  prayed,  prefacf«l 
with  an  undertaking  by  the  annuitants  not  to 
distrain  on  any  part  of  the  land  in  the  Gontrart. 
Pedley's  Estate,  In  re,  1  Jur.  (H.8.)  664. 

A  public  company  having  purchased  land  for 
the  purposes  of  their  act,  and  paid  the  money 
into  court,  it  is  competent  for  the  court,  the 
whole  matter  being  before  it,  not  only  to  order 
the  transfer  into  the  separate  account  of  the 
landowner  having  a  limited  interest,  bat  also  by 
the  same  order  to  direct  payment  of  the  dividends 
according  to  the  rights  of  parties.  Joliffe,  In  rt^ 
8  Jur.  (N.8.)  683. 

Proof  of  Title.]— A  tenant  for  life,  on  applying 
to  the  court  for  payment  of  the  interest  and 
dividends  of  money  paid  in  and  invested  as  the 
value  of  land  taken  by  a  railway  company,  must 
satisfy  the  court  that  he  alone  is  the  person 
entitled  as  tenant  for  life.  Milne^s  Estate,  In  re, 
1  N.  R.  616  ;  8  L.  T.  199. 

Further  Inquiry.] — A  railway  company  took 
leasehold  houses  which  had  been  improved  by 
the  tenant,  and  paid  into  court  2,200/.,  as  repre> 
senting  his  interest.  It  turned  out  that  the  lease 
was  void,  and  the  court  directed  an  inqoiry  as  to 
the  increase  of  pecuniary  value  by  the  lessee** 
outlay,  such  increase  to  be  paid  to  him.  The 
reversioner  having  then  declined  to  intervene, 
the  company  had  the  fee-simple  value  aascaeod 
at  4,0002.,  and  paid  that  into  court ;  and  the 
reversioner,  by  petition,  asked  a  declaration 
that  he  was  entitled  to  the  whole  4,000{.,  or  to 
such  part  as  to  the  court  should  appear  jnst ; 
and  for  all  proper  inquiries,  investment,  and 
payment  of  the  dividends  to  the  tenant  for 
life: — Held,  that   a   second  inquiry  most    be 
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directed  as  in  the  former  order,  and  an  interim 
investment.  Luntley,  /«  re,  13  L.  T.  490 ;  14 
W.  R.  93. 

Settled  Leaseholds.] — See  next  sub-division. 

iv.  Leaseholdn  in  Settlement. 

Tenant  for  Life  and  Bemaindexmen.] — ^Where 
leaseholds  which  are  taken  by  a  railway  company 
are  limited  to  a  tenant  for  life  and  remainder- 
man, the  purchase-money  paid  for  such  leaseholds 
must  be  diyided  according  to  the  number  of 
years  of  the  lease  remaining  unexpired  at  the 
time  of  taking  such  lands,  and  the  representatives 
of  the  tenant  for  life  are  entitled  to  the  portions 
in  respect  of  the  years  during  which  the  tenant 
for  life  liyed,  and  the  residue  is  payable  to  the 
remainderman.  Money ^  In  re^  2  Br.  &  Sm.  94  ; 
31  L.  J.,  Ch.  496  ;  10  W.  R.  399. 

Leaseholds  bequeathed  to  one  for  life,  with 
remainder  over,  were  taken  by  a  railway  com- 
pany, and  the  purchase-money  was  invested  in 
consols.  The  tenant  for  life  only  received  the 
dividends  : — Held,  on  her  death  (her  representa- 
tives assenting  to  take  it),  that  her  estate  was 
entitled,  out  of  the  consols,  to  the  difference 
between  the  dividends  received  and  the  aggregate 
amount  of  the  rental  which  would  have  accrued 
during  her  life,  if  the  premises  had  not  been 
taken.    Jeffreys  v.  Conney,  28  Beav.  328. 

Defieienoy  of  Ineeme.] — Leaseholds  under  a 
dean  and  a  chapter,  renewable  by  custom,  were 
held  by  trustees  for  a  tenant  for  life,  with 
remainder  over ;  and  the  trustees  were  directed, 
"two  years  or  sooner  before  the  time  for 
renewal,"  to  bring  a  part  of  the  rental  into 
a  fund  imtil  a  sufficient  sum  was  raised  for  the 
renewal,  "so  that  the  estates  may  be  always 
kept  renewed  ...  for  ever.**  In  June,  1865, 
and  February,  1866,  notices  to  treat  for  parts  of 
the  leaseholds,  then  having  about  thirteen  and 
five  years  respectively  to  run,  were  given  by  a 
railway  company.  At  Lady  Day,  1866,  the  dean 
and  chapter  ceased  to  renew  leases ;  and  about 
the  same  date  their  property  was  taken  over  by 
the  ecclesiastical  commissioners.  The  values 
of  the  two  properties  having  been  assessed  at 
amounts  which,  when  paid,  and  invested  in 
8/.  iier  cent,  stock,  gave  a  diminished  income 
to  the  tenant  for  life : — Held,  that  the  tenant 
for  life  was  not  entitled  to  be  recouped  the 
deficiency  of  income  out  of  the  corpus  of  the 
fund.  WooSs  Estate,  In  re,  40  L.  J.,  Gh.  59 ; 
L.  R.  10  Bq.  572 ;  23  L.  T.  430  ;  19  W.  R.  69. 

Where  a  tenant  for  life  of  a  leasehold  is 
compelled  by  a  railway  company  to  sell,  and 
the  value  of  the  property  when  invested  does 
not  produce  an  income  equal  to  the  net  rental 
of  the  leasehold,  the  court  will  allow  a  propor- 
tion, according  to  circumstances,  but  generally 
not  the  whole  of  the  difference,  to  be  made  up 
from  year  to  year  out  of  capital.  X.  B,  ^  S.  C. 
By.,  Bas  parte,  Birch,  In  re,  10  Jur.  (NA)  673 ; 
10  L.  T.  690. 

The  income  of  the  investment  of  purchase- 
money  of  leaseholds  being  insufficient  to  give 
a  tenant  for  life  of  the  lease  the  same  benefit  as 
she  would  have  had  if  the  lease  had  continued 
in  existence,  the  court  directed  a  government 
annuity  equal  to  the  net  income  from  the  lease- 
holds to  be  purchased,  or  if  the  fund  was 
insufficient  for  that  purpose,  then  that  the 
dividends  be  paid  to  the  petitioner  for  life, 


and  the  principal  half-yearly  divided  by  the 
number  of  years  unexpired  of  the  term,  and 
half  of  the  quotient  part  of  the  stock  to  be  sold, 
and  the  amount  paid  to  the  petitioner  during 
her  life  in  addition  to  the  dividends.  Pfieger, 
In  re,  L.  R.  6  Eq.  426. 

Amount  of  Bent  not  Income  from  Pnrehase- 
money.] — ^When  land  in  trust  is  let  on  lease  at 
rack-rent,  and  taken  under  the  Lands  Clauses 
Act,  the  tenant  for  life  is  entitled  during  the 
remainder  of  the  term  to  the  amount  of  rent, 
and  not  the  income  derived  from  the  purchase- 
money.  Mette,  In  re,  38  L.  J.,  Ch.  446  ;  L.  R.  7 
Eq.  72. 

Oronnd  Bent.] — ^Where  a  railway  company- 
takes  lands,  subject  to  a  lease  at  a  low  ground- 
rent,  the  tei^nt  for  life  is  only  entitled  to  the 
amount  of  the  ground-rent  out  of  the  income  of 
the  purchase-money,  and  the  excess  of  income 
must  be  accumulated  until  the  expiration  of  the 
lease  for  the  benefit  of  the  estate.  WoottoiCs 
Estate,  In  re,  35  L.  J.,  Ch.  305 ;  L.  R.  1  Eq.  589 ; 
14  L.  T.  125 ;  14  W.  R.  469. 

Higher  Bent  obtainable.] — ^When  a  railway 
company  takes  lands  of  a  leasehold  tenure  in  the 
occupation  of  a  tenant  for  life,  and  it  appears 
that  if  not  taken  they  would  let  for  an  increased 
rent,  the  court  will  allow  a  slight  increase  upon 
the  original  rent  by  way  of  income  out  of  the 
purchase-money.    North,  In  re,  19  L.  T.  43. 

Continnanee  of  Leasei.l — ^A  railway  company 
took  freehold  lands  settled  by  a  will,  and  snoject 
to  leases  at  bmefldal  rents  made  by  the  tenant 
for  life.  The  company  paid  the  purchase-money 
into  court,  and  the  lands  were  conveyed  to  them 
subject  to  the  leases.  The  tenant  for  life  made 
an  arrangement  with  the  lessees  that  they  were 
to  continue  to  pay  the  same  rents  as  before, 
although  parts  of  the  properties  leased  had  been 
taken  by  the  company.  The  tenant  for  life 
presented  a  petition  asking  for  the  investment 
of  the  money  in  court,  and  the  payment  of  the 
dividends  to  her : — Held,  that  the  court  would 
not  allow  the  tenant  for  life  to  derive  any 
benefit  from  the  purchase  by  the  company,  and 
that  she  could  not  receive  the  dividends  on  the 
purchase-money  .during  the  continuance  of  the 
leases,  but  that  thev  must  be  accumidated.  As 
each  lease  fell  in  the  tenant  for  life  would  be 
entitled  to  so  much  of  the  dividends  as  was 
produced  by  the  purchase-money  of  the  land 
comprised  in  the  lease  which  had  fallen  in,  as 
also  the  income  of  the  accumulations  of  the  past 
dividends  of  such  portion  of  the  purchas^money. 
Griffith's  Wm,  In  re,  49  L.  T.  161. 

A.  tenant  for  life  of  certain  leaseholds,  part 
of  which  are  taken  by  a  railway  company.  The 
compensation  money  is  paid  into  court,  and 
afterwards  invested,  and  the  dividends  oxdered 
to  be  paid  to  A.  for  life.  The  lease  expires  in 
the  lifetime  of  A. : — ^Held,  that  A.  is  entitled 
to  the  whole  of  the  compensation  money  and 
the  dividends  thereon.  Ootford,  Worcester,  and 
Wolverhampton  By.,  In  re,  Beaufoy's  Trusts, 
In  re,  1  W.  R.  14. 

A  railway  company  took  freeholds  settled  by 
a  will,  and  subject  to  eight  leases,  one  granted 
by  the  testator  and  the  other  seven  granted 
under  powers  in  the  will,  either  by  the  trustees 
or  the  tenant  for  life,  and  containing  covenants 
by  the  lessee  to  repair  or  rebuild.   The  company 
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purchased  the  leasehold  interests  from  the  tenants 
themselves,  and  paid  the  purchase-monejs  of  the 
fee,  subject  to  the  lessee's  interests,  into  court 
under  tiie  Lands  Glauses  Act,  1846.  The  income 
of  the  purchase-moneys  when  invested  would  be 
greater  than  the  aggregate  rents  payable  under 
the  leases  : — Held,  upon  petition  by  the  tenant 
for  life  for  investment  and  payment  to  him  of 
the  dividends,  that,  having  regard  to  s.  74  of 
the  Lands  Clauses  Act,  1845,  be  was  entitled, 
during  the  continuance  of  the  leases,  to  so  much 
only  of  the  dividends  as  equalled  the  amount  of 
the  rents  he  would  have  received  in  case  the 
property  had  not  been  taken  by  the  railway 
company ;  that  the  rest  of  the  rents  must  be 
accumulated  ;  and  that,  upon  the  date  of  falling 
in  of  each  lease,  the  tenant  for  life  would  be 
entitled  to  an  additional  annual  sum  representing 
the  income  of  so  much  of  the  capital  of  the 
purchase-moneys  as  was  attributable  to  the 
property  comprised  in  the  lease  which  had 
fallen  in,  and  of  the  accumulations  thereof,  less 
the  rent  under  such  lease.  Woatton*s  Egtate^ 
In  fv  (L.  B.  1  Eq.  589),  followed.  Wlkea' 
Hitate,  In  re,  50  L.  J.,  Ch.  199  ;  16  Oh.  D.  597. 

Payment  out  of  Capital— Aetiurj.l— When 
leaseholds  settled  upon  one  for  life  with  remain- 
ders over  had  been  purchased,  the  court,  upon 
making  an  order  to  invest  the  purchase-money, 
direct^  a  reference  to  an  actuary  to  ascertain 
how  much  of  the  capital  ought  to  be  paid  in  each 
year  to  the  tenant  tor  life.  PhiUips,  In  re,  L.  B. 
6  Eq.  250. 

A  testator  devised  in  strict  settlement  his 
residuary  estate  consisting  of  freeholds,  lease* 
holds,  &c.,  and  directed  his  trustees  to  sell  as 
they  might  think  fit.  Nearly  twenty  years  after 
his  death  some  of  the  leaseholds  were  taken  by 
a  railway  company  under  its  compulsory  powers, 
and  the  purchase-money  was  paia  into  court : — 
Held,  t^at  the  tenant  for  life  was  entitled  to 
such  an  annual  payment  out  of  the  purchase- 
money  invested  in  consols,  with  the  dividends 
thereon,  as  would  exhaust  the  whole  fund 
invested  and  the  dividends  thereon,  at  the  date 
of  the  expiration  of  the  lease,  such  annual  pay- 
ment to  be  ascertained  by  a  reference  to  an 
actuary.  SetoelFe  Eetate,  Jn  re,  40  L.  J.,  Gh. 
135 ;  L.  B.  11  Eq.  80  ;  28  L.  T.  835. 

T.  being  entitled  to  a  moiety  in  leaseholds, 
that  interest  was  settled  on  her  marriage  (after 
reserving  40Z.  a  year  thereout)  on  herself  and 
husband  and  children.  The  Metropolitan  Board 
of  Works  took  the  property  and  paid  the  money 
into  court.  On  a  petition  to  deal  with  the  fund, 
the  court  ordered  that  sufficient  of  the  purchase- 
money  should  be  invested  to  produce  the  40/.  a 
year,  and  the  residue  being  also  invested,  and 
there  being  six  and  a  quarter  years  of  the  lease 
to  run,  two  twenty-fifths  should  be  sold  every 
half-year  to  be  paid  to  T.  for  i  her  life,  and  slso 
the  dividends.    Treaeher,  In  re,  18  L.  T.  110. 

Petitioner  wais  entitled  for  life  under  a  marriage 
settlement  to  leaseholds,  which  had  eight  years 
to  run.  The  trustees  of  the  settlement  had 
power  to  sell  the  leaseholds  with  his  consent, 
which  he  declined  to  give.  The  leaseholds  were 
taken  under  the  powers  of  the  Lands  Clauses 
Act,  and  the  proceeds  of  sale  were  paid  into 
court  and  invested.  The  purchase-money  was 
sufficient  to  provide  an  annuity  for  eight  years 
of  much  larger  amount  than  the  net  annual 
proceeds  of  the  leaseholds : — Hdd,  that  the 
petitioner  was  entitled  to  receive  an  annuity  of 


such  an  amount  that  the  payment  of  it  would 
exhaust  the  fund  in  the  number  of  years  which 
the  leaseholds  had  to  run.  Askew  v.  Wotnlkead^ 
49  L.  J.,  Gh.  820  ;  14  Gh.  D.  27;  42  L.  T.  567; 
41  L.  T.  670 ;  28  W.  B.  874. 


V.  In  other  Quee, 

Tnutaoi.] — ^The  court  may,  if  it  sees  fit,  make 
the  dividends  arising  from  an  investment  of  a 
fund  in  court  payable  to  oue  of  several  trustees 
OmUon,  In  re,  17  L.  T.  27. 

Upon  an  investment  of  money  paid  into  court 
in  respect  of  lands  taken  by  a  company : — 
Ordered,  that  payment  of  the  dividendB  might 
be  made  to  the  trustees  **or  either  of  them.*^ 
Clinton,  In  re,  6  Jur.  (K.8.)  601 ;  8  W.  B.  492. 

The  dividends  on  the  purchase-money  of  a 
settled  estate  sold  under  the  Lands  Glauses  Act 
may  be  paid  to  the  trustees  for  the  time  being  or 
one  of  them.  Foy,  In  re,  38  L.  T.  161 ;  28  W.  B. 
744. 

Xortga^o— Posioasion.] — ^A  railway  company 
contracted  to  purchase  lands  of  G.,  and  paid  the 
purchase-money  into  court  under  s.  69  of  the 
Lands  Glauses  Act.  It  afterwards  appeared  that 
C.*s  title  was  derived  under  an  indenture  of 
mortgage,  dated  in  1814,  he  having  been  in 
possession  ever  since.  G.  petitioned  for  invest- 
ment and  payment  of  the  dividends  to  him. 
The  petition  was  granted,  s.  112  not  applying. 
Cbok,  In  re,  8  L.  T.  769  ;  11  W.  B.  1016. 

Commo&ori.] — Every  freeman  of  Bedford  was 
entitled,  so  long  as  he  was  resident  there,  to  torn 
one  head  of  stock  annually  upon  certain  com- 
monable land.  Kon-resident  freemen  had  no 
such  right,  but  might  obtain  it  by  residing  in 
Bedford!  Part  of  the  land  was  taken  and  com- 
pensation paid  for  the  extinction  of  the  common- 
able rights: — Held,  that  until  reinvestment  in 
land  the  money  should  be  invested  in  stock  and 
the  dividends  divided  among  such  freemen  as 
would  have  been  entitled  in  each  year  to  rights 
of  common  over  the  land.  I^ash  v.  Cbomhi,  37 
L.  J.,  Gh.  600  ;  L.  B.  6  Eq.  51 ;  16  W.  B.  663. 


d.  Dlaoharffe  of  Debts  or  Inonmtarancefl. 

laelosure  Aot.] — Under  an  inclosnre  act  some 
lands  were  allotted  to  a  rector,  who  had  a  power 
of  selling  to  pay  the  expenses.  Under  a  ndlway 
act  compensation  was  made  in  respect  of  other 
lands  of  the  rectory,  and  paid  into  court.  The 
court  sanctioned  the  application  of  the  money 
in  court  to  the  payment  of  the  expenses  of  the 
inclosure.    Loehuoood,  Ex  parte,  14  Beav.  158. 

Xnenmbraaeo  on  other  Lands.] — Under  s.  42 
of  the  Eastern  Gounties  Bailway  Act  (which  is 
in  the  same  terms  as  s.  69  of  the  LaniU  Glauses 
Act),  money  paid  for  the  purchase  of  land  oom- 
pulsorily  taken  by  a  company  from  a  municipal 
corporation  may  be  applied  in  paying  off  an 
incumbrance  affecting  other  lands  belonging  to 
the  same  corporation.  Cavtbridge  Corporation, 
Ex  parte,  Eadem  Counties  Ry,,  In  re,  6  Hare, 
30;  5  Bailw.  Gas.  204.  And  see  London  Cor- 
poration.  Ex  parte,  37  L.  J.,  Gh.  375 ;  L.  B.  5 
£q.  418  ;  17  L.  T.  489  ;  16  W.  B.  355. 

Corporation  Debts.] — ^Wherc  lands  of  a  cor- 
poration had   been  taken  by  government   for 
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tortification  purposes  under  43  Geo.  8,  c.  56,  and 
46  Gea  3,  c  95,  and  the  compensation  paid  into 
court,  to  be  disposed  of  under  its  order  : — Held, 
that  since  the  5  &  6  Will  4,  c.  76,  s.  92,  the 
court  has  no  authority  to  direct  it  to  be  applied 
in  discharge  of  corporation  debts  incurred  since 
the  statute ;  although  the  dividends  must  be  so 
applied,  yet  the  capital  is  to  be  preserved.  The 
trusts  of  the  latter  act  apply  to  personal  as  well 
as  real  estate,  fifths  un-paration,  Ex  parte,  4 
Y.  k.  ColL  55. 


I.] — ^The  right  of  re-entiy  in 
default  of  payment  of  rent  is  an  incumbrance 
<m  the  leasehold  interest  oompulsorily  taken  by 
*  company.  London  Street,  Oreemoioh^  and  Z.,  C, 
^  D.  By.,  In  re,  67  L.  T.  678. 

Xziitlag  LeiM.] — The  residue  of  a  term  of 
years  is  an  incumbrance  upon  the  inheritance, 
nnder  s.  69  of  the  Lands  Glauses  Act.  The 
purchase-money  of  lands  taken  under  the  Lands 
Clauses  Act  may  be  appUed  in  obtaining  the 
surrender  of  a  lease  on  tne  lands  of  the  vendors. 
Sheffidd  QrrporatwH,  EaoparU,  21  Beav.  162  ;  25 
L.  J.,  Oh.  687 ;  2  Jur.  (N.8.)  31  ;  4  W.  R.  70. 
See  Brasher'e  IHm^  In  re,  6  W.  R.  406. 

Xortgaget  ef  ToUi  and  Bonds.] — Money  paid 
into  court  under  the  Lands  Clauses  Act,  s.  69,  by 
a  railway  company,  for  the  purchase  of  lands 
belonging  to  a  corporation,  was  ordered  to  be 
appli^  in  the  payment  off  of  mortgages  of  cer- 
tain tolls  and  of  bonds  which  had  been  given  by 
the  corporation  for  moneys  borrowed  under  the 
provisions  of  s.  21  of  the  Baths  and  Wash  Houses 
Act,  1846,  and  were  payable  out  of  the  borough 
fund,  which  fund  was  largely  composed  of  the 
rents  and  profits  of  the  real  estates  of  the  cor- 
poration. Derby  Municipal  Ettates,  In  re,  3 
Ch.  D.  289  ;  24  W.  R.  729. 

S#-instatiag  Stmetnrei.] — ^Where  expenses 
had  been  incurred  by  a  tenant  for  life  under  a 
will  in  reinstating  structures  on  a  i)ortion  of  the 
devised  property,  in  conformity  with  the  require- 
ments of  the  Metropolitan  Building  Act,  1856, 
which  authorises  the  commissioners  to  sell  the 
structures  if  the  owner  refuses  or  neglects  to 
pay  the  expenses  of  reinstatement : — Held,  that 
these  expenses  constituted  a  charge  on  the  pro- 
perty, and  that  their  repayment  was  a  proper 
application  of  the  proceeds  of  other  lands  devised 
to  the  same  uses,  and  taken  under  the  Lands 
Clauses  Act.  Davie**  Eetate,  In  re,  Cryetal 
Palace  and  West  End  Ry,,  In  re,  3  De  G.  &  J. 
144 :  27  L.  J.,  Ch.  712  ;  4  Jur.  (ir.S.)  1029 ;  6 
W.  R.  844. 

B«ni-eharg»— Antielpatlag  future  Payments.] 
—A  railway  company  took  part  of  glebe  lands 
which  weie  subject  to  a  yearly  rent-charge 
created  under  the  General  I^nd  Drainage  and 
Improvement  Company's  Act,  1849,  to  repay 
money  borrowed  by  a  former  rector  for  outlay 
on  the  glebe.  The  company  paid  the  purchase- 
moneys  into  court  under  the  Lands  Clauses  Act, 
1845,  and  the  incumbrancer  being  willing  to  take 
a  lump  sum  in  lien  of  the  remaining  payments 
of  the  rent-charge  (eleven  in  number),  the  rector 
petitioned  to  have  this  sum  paid  off  out  of  the 
fund  in  court,  and  to  have  the  residue  of  the  fund 
invested  as  if  it  were  cash  under  the  control  of 
the  court : — Held,  that  even  supposing  that  the 
lector  could  himself  have  charged  the  inheritance 


of  the  glebe  to  provide  for  or  to  repay  similar 
outlay,  the  court  ought  not  to  disturb  the  existing 
state  of  things  and  allow  the  fund  in  court  to  be 
applied  in  anticipating  the  future  payments  of 
the  rent-charge.  Kirlumeaton  (^Rector),  Ex 
parte,  51  L.  J.,Ch.581 ;  20  Ch.  D.  203  ;  30  W^.  R. 
539. 

Beduotion  for,  how  ealoulatod.] — ^A  com- 
pany having  taken  a  small  portion  of  an  estate, 
the  whole  of  which  was  subject  to  a  rent-charge, 
and  a  reference  having  been  directed  to  ascertain 
what  would  be  a  proper  amount  to  be  deducted 
from  the  purchase-money  by  way  of  compensa- 
tion, but  no  reference  as  to  indemnity : — Held, 
that  regard  being  had  to  the  provisions  for 
indemnity  thereinafter  directed,  a  proper  sym  to 
deduct  was  a  sum  which  bore  such  a  proportion 
to  the  whole  present  worth  of  the  rent-charge  as 
the  quantity  of  lands  taken  by  the  company  bore 
to  the  whole  lands  out  of  which  the  rent-charge 
issued.  The  provision  for  indemnity  then  directed 
by  the  order  was  a  covenant  by  the  vendor  to 
pay  the  annuity ;  and  that  all  the  other  lands 
should,  as  between  the  vendor  and  purchaser,  be 
solely  chargeable  therewith,  in  exoneration  of 
the  small  parcel  now  sold.  Ppwrll  v.  South  WdUe 
Ry.,  1  Jur.  (N.B.)  773. 

Committee  releasing  Bent-oharge.] — Lands 
which  were  subject  to  a  rent-charge  in  favour  of 
a  lunatic  during  his  life  were  taken  by  a  coii>ora- 
tion  acting  under  the  Lands  Clauses  Act.  The 
court  authorised  the  committee  of  the  lunatic  to 
release  the  lands  from  the  rent-charge  ui)on  the 
corporation  purchasing  in  the  name  of  the  lunatic 
a  government  annuity  of  the  same  yearly  amount 
for  his  life.  Brewer,  In  re,  1  Ch.  D.  409 ;  34 
L.  T.  466  ;  24  W.  R.  465— C.  A. 


Payment  oif— Ho  Deed  aeknewledged.] — On  a 
petition  by  husband  and  wife  and  mortgagee,  a 
small  sum  of  money  belonging  to  the  wife  was 
ordered  to  be  paid  out  of  court  to  the  mortgagee, 
without  requiring  the  wife  to  be  examined  in 
court,  and  without  the  mortgage  deed  being 
acknowledged.  Pollock  \.  Birmingham,  Wolcer- 
hampton  and  Stour  Valley  Ry.,  Clarke,  Inre,\l 
Jur.  (N.8.)  7  ;  11  L.  T.  663 ;  13  W.  R.  401. 

Deposit— Other  Lands  of  Mortgagor.] — 


When  lands  subject  to  a  mortgage  are  taken 
oompulsorily  by  a  company,  the  court  has  jurisdic- 
tion to  order  the  payment  of  the  mortgage  debt 
and  costs  out  of  tne  deposit  paid  in  by  the  com- 
pany, without  reference  to  the  fact  that  that 
deposit  covered  other  lands  of  the  same  mortgagor 
not  subject  to  the  moitgage.  Mnrtin  v.  L,,  C.  «J' 
D.  Ry.,  13  L.  T.  355  ;  14  W.  R.  24. 

Mortga^  Debt  exeeeding  Compensation.] — A 
railway  company  having  given  notice  of  its  inten- 
tion to  take  a  portion  of  premises  upon  which  a 
business  was  being  carried  on,  and  of  which 
mortgagees  were  in  possession,  the  amount  of 
compensation  to  be  paid  for  the  lands  taken,  and 
for  the  damage  which  might  be  sustained  by 
reason  of  severance,  or  by  reason  of  the  execu- 
tion of  the  works,  or  of  the  exercise  of  the  par- 
liamentary powers  of  the  company,  was  submitte<l 
to  arbitration,  and  the  amount  awarded  wan 
11,950Z.,  of  which  the  arbitrator  certified  that 
2,800Z.  was  given  in  respect  of  trade  profits.  The 
mortgagees,  whose  debt  exceeded  the  entire 
amount  of  compensation,  were  held  entitled  to 
the  whole  sum.    Pile  v.  Pile,  Lavihton,  Ex  parte^ 
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45  L.  J.,  Ch.  841 ;  3  Ch.  D.  36 ;  35  L.  T.  18  ;  24 
W.  R.  1003. 

A  baker,  hairing  mortgaged  the  leasehold  shop 
in  which  he  carried  on  business,  was  served  with 
a  notice  to  treat  bj  a  railway  company  who 
required  the  mortgaged  premises.  He  sent  in  a 
claim  for  the  lease  and  loss  of  profits.  The  gross 
amount  of  his  claim  was  reduced  by  agreement 
between  the  parties : — Held,  that  as  against  the 
mortgagee,  whose  debt  was  greater  than  the 
amount  thus  agreed  upon,  the  mortgagor  was  not 
entitled  to  any  portion  of  the  purchase-money. 
Kinff  V.  Midland  %.,  17  W.  B.  113. 

6.  Bedemption  of  Land  Tax. 

'W'here  an  act  of  parliament  enabling  a  rail- 
way company  to  purchase  lands  of  corporations, 
tenants  for  life,  &c.,  directed  that  the  purchase- 
money  should  be  applied  in  the  redemption  of 
the  land  tax  upon  other  parts  of  the  property 
unsold : — Held,  that  a  tenant  for  life,  who  had 
redeemed  the  land  tax  before  the  passing  of  the 
act,  might  reimburse  himself  out  of  the  proceeds 
of  the  lands  purchased  of  him  by  the  company. 
The  costs  of  an  application  to  the  court,  under 
such  an  act  of  parliament,  to  have  the  purchase- 
money  applied  in  the  redemption  of  the  land  tax, 
will  be  allowed  out  of  the  purchase-money, 
idthough  the  act  only  makes  an  express  provision 
for  such  costs  in  cases  where  the  money  is  to  be 
laid  out  in  the  purchase  of  lands  to  be  settled  to 
the  like  uses.  Xurthwieky  EiB  parte,  1  Y.  Jc  Coll. 
166. 

A  railway  company  having  taken  a  portion  of 
glebe  land,  the  court  allowed  the  purchase-money 
t«  be  invested,  not  only  in  other  lands,  but  also 
in  the  drainage  of  the  remaining  glebe,  and  in  the 
redemption  of  the  land  tax  on  the  lands  purchased. 
Queen  Camel  (  Vicar),  In  re,  8  L.  T.  233  ;  11 W.  B. 
503. 

The  application  of  the  purchase-money  of  land 
taken  by  a  railway  company  to  the  redemption  of 
land  tax  is  a  reinvestment  within  the  Lands 
Clauses  Act,  and  the  costs  of  it  are  chargeable 
on  the  company  under  s.  80;  and  the  land 
being  part  of  a  charity  estate,  the  petition  must 
be  sanctioned  by  the  charity  commissioners' 
certificate,  and  must  be  intituled  in  the  matter  of 
the  statute  of  62  Geo.  3,  c.  101,  must  have  the  fiat 
of  the  attorney-general  and  be  signed  by  two 
individual  petitioners  and  not  l^  a  corporation 
and  an  individual.  X.,  J9.  J^  8,  C,  By.,  In  re,  18 
Beav.  608. 


f.  Purchase  of  other  Iiands. 

Where  situate.] — Money  paid  into  court  under 
the  Lands  Clauses  Act,  1845,  was  allowed  to  be 
re-invested  in  the  purchase  of  land  in  the  Isle  of 
Man.    Taylor's  E^ate,  In  re,  40  L.  J.,  Ch.  454. 

Form  of  Order.^ — Form  of  order  made  upon 
and  practice  relative  to  a  petition  for  the  invest- 
ment in  land  of  money  which  had  been  paid 
into  court  by  a  railway  company  for  land  taken 
by  the  company.    Anon,,  18  Jur.  742. 

See  form  of  order  for  the  investment  in  lands 
of  purchase-money  paid  for  the  lands  of  inca- 
pacitated persons,  &c.,  sold  to  railway  companies, 
or  otherwise,  and  paid  into  court  under  the 
Lands  Clauses  Consolidation  Act,  &c.  Anon,, 
10  Hare  (App.),  Ixx. 

The  company  are  entitled  to  have  inserted  in 
that  part  of  the  order  relating  to  costs,  the 


words,  "  upon  the  approval  and  execution  of  the 
oonveyanoe."  Eton  College,  Ex  parte,  7  W.  B. 
710. 

Lands  having  been  taken  for  the  purposes  of 
a  railway  company,  and  the  money  paid  into 
court,  and  other  Uuids  being  approved  of  to  be 
purchased  therewith,  and  to  be  settled  to  the 
like  uses  as  the  former  lands: — Held,  that 
only  one  application  to  the  oonrt  would  be 
necessary  for  carrying  this  purpose  into  efBect ; 
and  that  the  draft  conveyance,  approved  by  the 
conveyancing  counsel,  being  engrossed,  with  a 
blank  for  the  date  and  other  particulars  of  the 
order,  the  court  would  make  one  order  diiecting 
the  blank  to  be  filled  up  and  the  contract  to  be 
completed.  CaddieVe  Ettate,  In  re,  9  Hare 
(App.y  Ixxxv. ;  17  Jut.  84 ;  1  W.  B.  12.  Cont^^ 
Duokie,  Ex  parte,  16  Jur.  511. 

A  railway  company  took,  under  its  compulsory 
powers,  land  which  was  settled  in  such  a  way 
that  a  father  and  a  son  had  at  that  time  between 
them  the  absolute  beoieficial  interest.  The  pur- 
chase-money, as  fixed  by  arbitration,  having 
been  paid  into  court: — Held,  that  the  owners 
were  entitled  to  have  part  of  the  fund  paid  out 
to  them  as  absolutely  entitled,  and  at  tne  same 
time  to  have  another  part  reinvested  in  the 

Surchase  of  land,  to  be  settled  to  somewhat 
ifferent  uses,  at  the  expense  of  the  oompany. 
Jonee  Trutt  Edate,  In  re,  39  L.  J.,  Ch.  190 ;  la 
W.  B.  312. 

Settled  Land  Aot — Sffeet  olj^Ijuids  belong- 
ing absolutely  to  a  charity  were  taken  by  a 
public  body,  and  the  purchase-money  paid  into 
court  under  the  Lands  Clauses  Act : — Held,  that 
the  purchase-money  could  be  dealt  ?nth  under 
the  provisions  of  s.  32  of  the  Settled  Land  Act, 
1882,  as  '*  money  liable  to  be  laid  out  in  the 
purchase  of  land  to  be  made  subject  to  a  settle- 
ment.** J9ynm*#(7Aart7y,7arv,53L.J.,Ch.l52; 
23  Ch.  D.  171 ;  48  L.  T.  515 ;  31  W.  B.  517. 

Impreiied  with  Charaeter  of  Bealty.J^Pur- 

chase-money  paid  into  court  by  a  railway  com- 
pany under  s.  69  of  the  Ijuids  Clauses  Act,  1845, 
for  land  of  which  an  infant  is  absolutely  seised 
in  fee,  remains  impressed  witii  the  character  of 
real  estate,  and  on  the  death  of  the  infant 
descends  to  his  heir-at-law.  Kelland  y.  Fuyord^ 
47  L.  J.,  Ch.  94  ;  6  Ch.  D.  491  ;  25  W.  B.  606. 

The  word  "settled,**  in  s.  69,  means  simply 
"standing  limited.*'    Ih, 

Beferenee  as  to  Title.] — On  a  petition  for  the 
re-investment  of  50/.  paid  into  court  under  the 
Lands  Clauses  Act  in  land  adjoining  the  settled 
estate,  the  court  refused  to  dispense  with  the 
usual  order  of  reference  as  to  title,  but  gave 
leave  to  the  parties  to  apply  in  chambers  that 
the  investigation  of  the  title  might  be  diq>ensed 
with.    Blomfield,  In  re,  25  W.  B.  37. 

Land  belonging  to  a  vicarage  was  taken  by  a 
railway  company,  and  the  piuchase-money  pM 
into  court  to  the  account  of  the  vicar.  On  a 
petition  by  the  vicar  stating  an  agreement  to 
purchase  land  particularly  mentioned  in  the 
agreement,  and  that  the  title  had  been  approved 
of  by  a  barrister,  and  that  the  title  deeds  had 
been  examined  and  found  correct,  and  praying 
for  a  conveyance  and  payment  of  the  money  out 
of  court,  without  a  reference  to  the  Master,  the 
court  made  the  order.  East  Dereham  (Ftotr), 
Ex  parte,  21  L.  J.,  Ch.  677. 

On  petition  for  re-investment  of  purchase- 
money  paid  into  court,  and  arising  from  settled 
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lands  brought  under  legislative  powers,  the 
courtf  in  the  first  instance,  only  approves  of  the 
propriety  of  the  proposed  investment,  and 
reserves  the  directions  as  to  the  completion  of 
the  purchase  until  the  certificate  of  convey- 
ancing counsel  is  obtained  approving  of  the  title. 
Martin's  Ettate,  In  re,  22  L.  J.,  Ch.  248 ;  17 
Jur.  30  ;  1  W.  R.  45. 


Beatii  of  Petitioner.]— On  a   petition 


under  the  Lands  Clauses  Act  to  sanction  an 
investment  in  land,  an  order  was  made  approv- 
ing the  investment,  and  directing  a  reference 
ns  to  title.  Before  the  order  was  fully  worked 
out  the  petitioner  died.  On  the  application  of 
his  executors,  it  was  ordered  that  the  pro- 
ceedings should  be  revived  for  their  benefit. 
Toul,  In  re,  42  L.  J.,  Ch.  900  ;  L.  R.  16  Eq.  107. 

Lunatio — Inyestment  in  Railway  Stock.] — 
The  purchase-money  of  a  lunatic's  land  ti^en 
by  a  public  body  under  the  Lands  Clauses  Act, 
1845,  s.  69,  was,  under  the  circumstances,  ordered 
to  be  invested  in  guaranteed  railway  stock ;  but 
the  name  of  the  public  body  was  directed  to  be 
omitted  from  the  title  of  the  account,  an  invest- 
ment of  this  nature  being  treated  as  equivalent 
to  a  re-investment  in  land.  Buckingham,  In  re, 
2  Ch.  D.  690— C.  A. 

Paid  to  Tenant  in  Tail.] — Purchase-money, 
which  ought  to  have  been  paid  into  court,  was 
paid  to  the  tenant  in  tail ;  on  his  petition,  it  was 
ordered  to  be  invested  in  land.  Abergavenny 
(^EarV),  Eit  parte,  4  W.  R.  315. 

Sanction  of  Conrt.]  —  The  court  will  not 
sanction  a  purchase  of  lands  upon  a  surveyor's 
opinion  as  to  their  value.  The  facts  themselves 
must  be  proved,  and  then  the  court  will  form  its 
own  conclusions.    Kineey,  In  re^  1  N.  R.  303. 

Boversion  in  Pee.] — ^Where  leaseholds  are 
taken  by  a  railway  company,  and  the  purchase- 
money  is  paid  into  court  under  the  Lands 
Clauses  Act.  the  court  will  sanction  the  invest- 
ment  of  such  purchase-money  in  the  purchase  of 
a  reversion  in  fee  of  other  leaseholds.  Brasher* 9 
Trust,  In  re,  6  W.  R.  406. 

Right!  of  Common.] — Every  freeman  of  Bed- 
ford was  entitled,  so  long  as  he  was  resident 
there,  to  turn  out  one  head  of  stock  annually 
upon  certain  commonable  land.  Non-resident 
freemen  had  no  such  right  over  the  land,  but 
might  obtain  such  right  by  coming  to  reside  in 
Bedford.  A  railway  company  took  part  of  the 
land,  and  the  compensation  money  paid  for  the 
extinction  of  commonable  rights  was  paid  into 
court.  In  a  suit  for  ascertaining  the  rights  of 
all  parties  to  the  money : — Held,  that  the  money 
ought  to  be  reinvested  in  land  to  be  held  on 
the  same  trusts  as  that  sold ;  and  that,  in  the 
meantime,  the  same  ought  to  be  invested  in 
stock,  and  ^e  dividends  divided  among  such 
freemen  as  would  have  been  entitled  in  each 
3'ear  to  rights  of  common  over  the  land.  Xash 
V.  Owmhs,  37  L.  J.,  Ch.  600 ;  L.  R.  6  Eq.  51 ; 
16  W.  R.  663. 

Copyholds.]— Re-investment  in  the  purchase 
of  copyholds  of  inheritance  under  special  circum- 
stances flowed.  Oxford  and  Bletchley  Junction 
By.,  Ex  parte,  Browne,  In  re,  6  Railw.  Cas. 
733  ;  16  Jur.  158. 


Althongh  s.  69  of  the  Lands  Clauses  Act  does 
not  appear  to  authorise  the  investment  of  the 
purchase-money  of  a  freehold  estate  on  copy- 
hold property,  yet  the  court  will,  upon  the  report 
of  the  Master  that  such  an  investment  is  fit 
and  proper,  and  for  the  benefit  of  the  persons 
interested,  sanction  such  an  investment.  Cann'« 
Estate,  In  re,  19  L.  J.,  Ch.  876 ;  15  Jur.  3. 

Money  paid  into  court  by  the  Liverpool  Dock 
Trustees  in  respect  of  leaseholds  for  years,  taken 
by  them  under  the  powers  of  their  act  of  parlia- 
ment, ordered  to  be  reinvested  in  the  purchase 
of  copyholds  of  inheritance.  Liverpool  Dock 
Acts,  In  re,  1  Sim.  (N.8.)  202. 

XntenehiMmcnt.]  —  Upon  a    petition 


that  money  paid  into  court  by  a  railway  com- 
pany upon  the  purchase  of  land  might  be  applied 
for  the  purpose  of  enfranchising  other  property 
belonging  to  the  vendor : — Held,  that,  under  the 
Ijands  Clauses  Act,  an  enfranchisement  of  copy- 
holds was  equivalent  to  reinvestment  in  otner 
lands,  and  the  court  had  power  to  direct  such 
an  application  of  the  money,  and  the  compsny 
must  pay  the  costs  incurred  thereby.  Dixon  v. 
Jaekson,  25  L.  J.,  Ch.  688 ;  4  W.  R.  450. 

Money  paid  into  court  bv  a  railway  company, 
paid  out  and  invested  in  the  enfranchisement  of 
copyholds  under  the  4^5  Vict.,  c.  35.  Ground's 
Estate,  In  re,  1  W.  R.  32. 

There  being  two  sets  of  trustees,  one  of  free- 
holds and  the  other  of  copyholds,  settled  to  the 
same  trusts,  the  freeholds  were  sold  to  a  company 
under  the  Lands  Clauses  Act : — Hdd,  that  the 
proceeds  of  that  sale  might  be  invested  in  pro- 
curing the  enfranchisement  of  the  copyholds. 
Ckeshunt  College,  In  re,  1  Jur.  (N.B.)  995 ;  3 
W.  R.  638. 

The  court  has  jurisdiction  to  make  such  order 
without  the  previous  consent  of  the  charity  com- 
missioners to  the  application.    lb, 

Payment  of  line.] — ^A  railway  company 

having  taken  copyholds,  and  paid  the  purchase- 
money  into  court,  an  order  was  made  for  reinvest- 
ment of  the  money  upon  other  copyholds,  and 
for  payment  by  the  company  of  the  costs,  charges, 
and  expenses  incurred  of  or  relating  to  the  pur- 
chase and  the  costs  of  the  conveyances,  and  of 
the  application  for  reinvestment  and  consequent 
thereon : — ^Held,  that  the  company  was  not  liable 
to  pay  the  fine  upon  the  admission  to  the  copy- 
holds. Sawston  (Vicar),  Ex  parte.  Eastern 
Counties  By.,  In  re,  27  L.  J.,  Oh.  755 ;  4  Jur. 
(KA)  473  ;  6  W.  R.  492. 

Equity  of  Bcdomption.1 — ^The  court  will  not 
under  the  power  conferred  by  the  Lands  Clauses 
Act,  s.  69,  invest  money  lodged  in  court  under  tliat 
act  in  the  purchase  of  an  equity  of  redemption. 
Portadoum,  Dungannan^  and  Omagh  Junction 
By^  In  re,  Ir.  R.  10  Bq.  868. 

Therefore,  an  application  bv  a  tenant  for  life 
of  lands  held  under  a  church  lease  to  invest  the 
purchase-money  of  part  of  the  settled  lands  taken 
oy  a  railway  company  in  payment  of  part  of  the 
purchase-money  of  the  reversion  bought  from  the 
commissioners  under  the  Lrish  Church  Act,  1869, 
subject  to  a  mortgage  for  the  residue  was  refused. 
lb. 

Subject  to  Xziiting  Mortgagee.]— The  tenant 
for  life  of  certain  settled  estates,  part  of  which 
had  been  purchased  in  1849  by  a  railway  com- 
pany under  the  Lands  Clauses  Consolidation  Act. 
1845,  and  which  estates  were  subject  to  sevemF 
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mortgages,  some  created  preyionslj  and  some 
subs^uentljto  the  date  of  such  purchase,  applied 
bj  petition  to  have  the  purchase-money,  which 
had  been  paid  into  court,  reinvested  in  land : — 
Held,  that  the  court  had  jurisdiction  under  the 
act  to  order  the  purchase-money  of  the  lands  in 
question  to  be  reinvested  in  lands  to  be  conveyed 
to  the  uses  of  the  settlement,  and  to  be  subject  to 
the  existing  mortgages  ;  and  that  all  the  incum- 
brancers were  entitled  to  notice  of  such  re-invest- 
ment ;  and  that  the  railway  company  was  liable 
to  the  entire  costs  and  expenses  ot  and  incidental 
to  the  same.  Eattern  QmntieM  Ry.^  In  re, 
Peyton's  Settle/neHty  Ex  paHe,  4  W.  R.  380. 

LeMaholdi.1 — Freehold  and  copyhold  heredita- 
ments were  taken  by  a  railway  company,  and  the 
money  paid  into  court : — Held,  that  the  money 
could  not  be  re-invested  in  leasehold  property. 
Afaeatday,  Ex  parte,  23  L.  J.,  Ch.  815  ;  2  W.  K. 
667. 

Upon  the  petition  of  the  trustees  of  a  freehold 
chapel  taken  by  a  railway  company  the  purchase- 
money  was  ordered  to  be  invested  in  the  purchase 
of  a  leasehold  chapel  in  the  vicinity,  there  being 
a  di£Sculty  in  obtaining  a  suitable  freehold  site 
for  a  new  chapel,  and  the  price  agreed  to  be  paid 
for  the  leasehold  chapel  being  less  than  its  actual 
value.  Ilthvhvth  Chapel,  In  re,  44  L.  J.,  Ch.  375  ; 
L.  B.  19  Eq.  180 ;  31  L.  T.  671  ;  23  W.  R.  405. 

ff.  Buildinffs  and  Improveaienta. 

Bactorj-houM.] — Money  paid  into  court  by  a 
railway  company  in  respect  of  glebe  lands  was 
ordered  to  be  applied  towards  necessary  additions 
and  improvements  of  the  rectory  house ;  the  fund 
to  be  paid  out  to  the  bishop^s  secretary,  he  under- 
taking to  apply  it.  Clayphle  (^Rector),  Ex  parte, 
42  L.  J.,  Ch.  776  ;  L.  R.  16  Eq.  574 ;  29  L.  T.  51. 

The  purchase-money  for  glebe  lands  taken  by 
a  railway  company  may,  with  the  consent  of 
the  bishop,  be  paid  by  the  court  to  the  rector  for 
the  building  of  a  rectory-house.  Bradfield  St. 
Claire  ^Rector),  Ex  paHe,  32  L.  T.  248. 

A  rector  made  arrangements  as  to  building  a 
new  rectory-house,  which  was  estimated  to  cost 
2,304^  That  sum,  less  1 40Z.,  having  been  obtained, 
but  several  hundred  pounds  being  still  unspent,  on 
the  application  of  the  rector : — Held,  that  80/., 
which  had  been  paid  in  under  the  Lands  Clauses 
Act  as  the  purchase-money  of  part  of  the  glebe, 
might  be  appropriated  towards  the  expenses  still 
to  be  incurred  in  building.  Hartington  (Rector'), 
Ex  parte,  23  W.  B.  484. 

Purchase-money  for  glebe  lands  taken  by  a 
railway  company  allowed  to  be  applied  in  rebuild- 
ing rectory.  Lout?i  and  East  Coagt  Ry,,  In  re, 
G^rimoldby  (Rector\  Ex  parte,  2  Ch.  D.  225  ;  24 
W.  R.  723. 

▼iearage.l — ^Where  a  vicar  entered  into  an 
agreement  for  the  purchase  of  a  house  for  a  vicar- 
age which,  in  its  then  present  state,  was  unsuit- 
able for  such  a  purpose,  the  court  sanctioned  the 
agreement  and  the  expenditure  in  making  the 
house  suitable  for  a  vicarage  of  purchase-money 
of  a  portion  of  the  churchyard,  invested  under  a 
special  act,  on  the  ground  that  the  arrangement 
was  practically  the  purchase  of  a  house  suitable 
for  a  vicarage.  Xether  Stoivey  Vicarage,  In  re 
(L.  R.  17  Eq.  156),  distinguished.  Sewers  Coni' 
missioners  and  St,  JBotolpJi,  Aldgate  (Vicar),  Ex 
paHe,  63  L.  J.,  Ch.  862  ;  [1894]  3  Ch.  544  ; 
8  R.  649. 


Vnder  42  Om.  8,  e.  116,  s.  100.]— By  42 

Geo.  3,  c.  116,  s.  100,  surplus  stock  in  court  arising 
from  the  sale  of  land  for  the  redemption  of  land 
tax  may  be  laid  out  in  manors,  messuages,  lands, 
tenements,  and  hereditaments,  to  be  settled  and 
conveyed  to  like  uses  to  those  upon  which  the 
lands  taken  were  settled.  A  petition  by  the 
vicar  for  the  repayment  to  him  out  of  the  fund 
in  court  of  money  disbursed  by  him  for  repairs 
to  the  vicarage  house,  was  dismissed  as  an 
unauthorised  investment  under  the  act,  the 
decisions  allowing  such  an  investment  under  tlic 
Lands  Clauses  Act  not  being  held  binding  on  the 
court  in  a  case  under  that  act.  Nether  Stotc^g 
(Vicarage),  In  re,  L.  R.  17  Eq.  156;  29  L.  T. 
604  ;  22  W.  R.  180. 

Repair  of  Church.] — ^A  petition  was  presented 
by  the  parson,  churchwardens,  and  parishioners 
of  a  certain  parish  for  payment  out  of  court  to 
them  of  51 4<..  which  had  been  paid  in  by  the 
respondents,  the  commissioners  of  sewers,  in 
respect  of  certain  lands  taken  by  them  from  the 
petitioners.  The  petitioners  proposed  to  expend 
1,0002.  in  rebuilding  the  nortn  porch  of  the  parish 
church,  and  they  petitioned  that  the  514Z.  ^onld 
be  paid  out  to  them  upon  their  undertaking  to 
apply  that  sum  in  rebuilding  the  porch.  The 
petitioners  had  no  power  of  sale,  and  the  consent 
of  the  charity  commissioners  to  the  application 
had  not  been  obtained.  The  respondents  did  not 
oppose  the  application:  —  Held,  that  the  5141. 
might  be  paid  out  to  the  petitioners  on  the  chief 
clerk's  certificate  that  at  least  that  sum  had  been 
spent  in  the  rebuilding.  St.  Alphege  (Parsony, 
In  re,  55  L.  T.  314. 

Queen  Anne's  Bounty.] — Purchase-money 

for  glebe  lands  taken  by  a  radway  company  not 
allowed  to  be  applied  in  repairing  the  chancel  or 
in  repayment  of  money  borrowed  from  Queen 
Anne's  Bounty.  Cfrimoldhy  (Rector),  Ex  parte^ 
Louth  and  East  Coast  Ry.,  In  re,  2  Ch.  D.  225  ; 

24  W.  R.  723. 

Farm  Buildinge.] — ^When  it  is  shewn  to  be 
beneficial,  the  court  will,  under  the  LamU 
Clauses  Act  .s.  69,  order  the  purchase-money  of  a 
portion  of  glebe  land  taken  under  the  act  to  be 
laid  out  in  the  erection  of  farm  buildings  on  the 
remainder.  Shi/jfon-under-WychuxMHl  (Rector), 
Ex  parte,  19  W.  R.  549. 

When  it  will  be  a  permanent  and  beneficial 
improvement,  the  court  will  sanction  the  applica- 
tion of  part  of  the  purchase-money  of  glebe 
lands,  taken  by  a  railway  company,  in  defraying 
pai-t  of  the  cost  of  erecting  farm  buildings  on  the 
remainder.  Oamtton  (Rector),  Ex  parte,  1  Ch.  D. 
477  ;  33  L.  T.  803 ;  24  W.  R.  859. 

On  Settled  Eitate.1— Purchase-money  of  part 
of  a  settled  estate  paid  in  under  the  Lands  Clau^H.'s 
Act  ordered  to  be  applied  towards  the  cost  of 
lateral  additions  to  a  house,  part  of  the  settleil 
e8t.tte.  Speer,  In  re,  3  Ch.  D.  2G2  :  24  W.  U. 
880. 

The  tenant  for  life  being  the  proper  person  to 
keep  the  mansion  house  in  repair,  even  though 
he  was  not  accountable  for  dilapiilations,  expen- 
diture on  repairs  of  the  mansion  house  ought  not 
to  be  paid  out  of  the  fund  in  court.  Leigh's 
Estate,  In  re,  40  L.  J.,  Ch.  687  ;  L.  R.  6  Ch.  887  ; 

25  L.  T.  644  ;  19  W.  R.  1105. 

The  erection  of  new  buildings  upon  the  estate 
is  in  substance  the  same  thing  as  the  purchase 
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of  buildings  upon  other  land,  a  fund  in  court 
may  therefore  be  applied  in  paying  the  expense 
of  such  erection,  but  that  it  ought  not  to  be  so 
applied  without  the  consent  of  the  remainder- 
men.   Ih. 

Money  which,  under  the  prorisions  of  a  deed, 
will,  or  private  estate  act,  is  to  be  invested  in  the 
purchase  of  lands,  as  well  as  money  so  to  be 
invested  by  virtue  of  the  Lands  Clauses  Act,  will 
in  a  proper  case  be  ordered  by  the  court  to  be 
employed  in  erecting  new  buildings  on  land 
already  settled  to  the  same  uses.  But  the  court 
will  not  sanction  its  being  laid  out  in  repairs,  or 
in  permanent  improvements  not  placing  new 
buildings  on  the  land.  J>rak$  v.  Trrfush^  L.  R. 
10  Ch.  364  ;  33  L.  T.  d5  ;  23  W.  B.  762. 

A  railway  company  having  taken  part  of  a 
settled  estate,  paid  in  the  compensation  money 
under  the  Lands  Clauses  Act,  s.  69,  and  con- 
structed their  line,  and  the  effect  of  such  con- 
struction having  been  to  divert  business  from 
certain  trade  buildings  on  another  part  of  the 
estate,  and  to  render  them  useless  for  trade 
purposes;  also  to  expose  to  risk  from  fire  a 
stack-yard  and  farm  buildings,  and  render  them 
uninsurable: — Held,  that  siSficient  special  cir- 
cumstances had  been  shewn  to  enable  the  court 
to  lay  out  part  of  the  compensation  money 
in  taking  down  the  trade  buildings  and  erecting 
dwedling-houses  on  their  site  ;  and  in  removing 
the  stack-yard,  and  roofing  the  farm  buildings 
with  slate  or  tile  instead  of  thatch.  Johnton^ 
In  re,  L.  B.  8  Eq.  348. 

A  railway  having  severed  the  arable  lands 
from  the  farm  buildings : — Held,  that  the  com- 
pensation-money might  be  applied  in  the  erection 
of  new  farm  buildings.  Mlltoard^  Ex  pu'rtt^ 
Oxford,  Woroeit/Tf  and  Wolverhampton  Ry., 
In  re,  27  Beav.  571 ;  29  L.  J.,  Ch.  245 ;  6  Jur. 
(K.S.)  478  ;  1  L.  T.  153. 

Where  a  small  sum,  the  price  of  land,  had 
been  paid  into  court  by  a  railway  company,  to 
be  laia  out  in  land  to  be  settled  to  like  uses,  the 
court,  upon  the  report  of  the  master,  allowed  it 
to  be  laid  out  in  new  erections.  Sh^iw,  Ex  jnirte, 
4  Y.  &  ColL  506 ;  10  L.  J.,  Ex.  Eq.  92.  S.  P., 
WighfM  Estates,  In  re,  6  W.  B.  718.  Wigan 
Glebe,  In  re,  3  W.  B.  41. 

A  railway  company  took  land  settled  to  uses, 
and  paid  liie  purchase-money  into  court  under 
the  Lands  Clauses  Act.  Certain  houses  which 
were  settled  to  the  same  uses  were  condemned 
by  the  commissioners  acting  under  the  Metro- 
politan Building  Act,  1856,  s.  74,  and  the  houses 
were  rebuilt  by  the  tenant  for  life,  more  money 
being  expended  than  the  money  paid  in  by  the 
company.  A  petition  was  presented  by  the 
tenant  for  life  under  s.  69  of  tne  Lands  Clauses 
Act,  for  payment  of  the  money  paid  in  part  pay- 
ment of  the  expenses  of  rebuilding : — Held,  that 
the  case  came  within  the  spirit  of  s.  69,  and  the 
court  made  the  order.  JDaviee'  Estate,  In  re, 
Cnjxtal  Palace  and  Wett  End  Ry»,  In  re,  3 
De  G.  &  J.  144  ;  27  L.  J.,  Ch.  712  ;  4  Jur.  (N.8.) 
1029  ;  6  W.  B.  844. 

Where  an  act  of  a  company  provided  that  the 
money  paid  into  court  should  be  applied  in  the 
redemption  of  the  land  tax,  or  in  the  discharge 
of  incumbrances  affecting  the  lands  taken  by 
the  company,  or  other  lands  settled  or  to  be 
settled  to  the  same  uses  as  directed  by  the 
testator,  the  court  refused  to  make  any  order  on 
a  petition  presented  by  all  the  parties  interested 
in  the  fund,  praying  that  a  portion  of  the  residue 
of  it  might  be  applied  in  tne  erection  of  a  new 


farm-house  and  buildings  on  an  estate  which  had 
been  purchased  with  the  proceeds  of  a  portion  of 
the  fund.  Buduerd,  In  re,  2  Giff.  394  ;  6  Jur. 
(N.8.)  816  ;  3  L.  T.  232. 

Where  a  piece  of  land  had  been  taken  by  a 
railway  company,  and  the  purchase-money  paid 
into  court,  the  court  allowed  the  money  to  be 
laid  out  in  building  cottages  on  another  part  of 
the  estate  which  was  lying  waste  and  unproduc- 
tive ;  but  in  such  a  case  no  part  of  the  money 
will  be  paid  out  till  the  buildings  arc  completed. 
Dummer,  In  re,  2  De  G.  J.  &  S.  15  ;  34  L.  J.,  Ch. 
496 ;  11  Jur.  (K.8.)  615 ;  12  L.  T.  626 ;  13  W.  B.  908. 

Bepairs  to  Copyhold  Houao.] — Under  a  will  A. 
was  tenant  for  life  of  a  copyhold  house  and  two* 
leasehold  houses.  The  latter  having  been  taken 
under  the  Lands  Clauses  Act,  the  purchase- 
money  was  paid  into  court  under  s.  69.  The- 
trustee  of  the  will  having  entered  into  a  contract 
for  putting  the  copyhold  house  into  permanent 
repair,  and  there  being  no  trust  funcis  In  hand 
out  of  which  the  expense  could  be  defrayed,  the 
court,  upon  a  petition  for  reinvestment  presented 
by  the  tenant  for  life  and  the  trustee,  and  with- 
out requiring  service  on  the  remaindermen, 
ordered  the  contract  price  of  the  repairs  to  be- 
paid  to  the  trustee  out  of  the  fund  in  court,  and 
the  remainder  to  be  invested  in  consols  and  the- 
dividends  paid  to  the  trustee.  AldreSe  Ertate,. 
In  re,  51  L.  J.,  Ch.  942 ;  21  Ch.  D.  228  ;  46  L.  T. 
379  ;  30  W.  B.  777. 

Bxpenditnro  alroady  Ineurred.! — A  tenant  for 
life  of  settled  estates  petitioned  for  the  applica- 
tion of  purchase-money  paid  into  court  under  a 
local  government  act,  which  incorporated  the- 
Lands  Clauses  Act,  in  reimbursing  him  for 
expenditure  incurred  in  permanent  improvements- 
before  the  purchase  was  made  or  contemplated  : 
— Held,  that  he  had  incurred  the  expenditure 
without  expectation  of  having  it  repaid,  and' 
could  not  take  advantage  of  the  money  which, 
had  unexpectedly  come  in.  StooVt  DevUed 
EttateJt,  In  re,  42  L.  T.  46. 

In  1890  a  rector  rebuilt  the  rectory  at  a  time 
when  considerable  repairs  would  otherwise  have 
been  necessary.  In  1893  some  of  the  glebe  waa- 
acquired  by  the  Manchester  Ship  Canal  Co.,  and 
the  purchase-money  paid  into  court.  Part  of  the 
expenses  of  rebuilding  the  rectory  was  still  unpaid. 
On  a  petition  by  the  rector  : — Held,  that  the  sum 
remaining  due  could  not  be  paid  out  of  the  fund 
in  court.  Newton  Heath  (Rector^,  Ex  parte,  44 
W.  B.  646. 

A  railway  company  took  part  of  the  glebe 
land  belonging  to  a  rectory.  The  patron  of  the- 
living  and  the  bishop  agreed  with  tne  rector  that 
the  purchase-money,  when  paid  by  the  company, 
should  be  applied  in  paying  part  of  the  expense 
of  rebuilding  the  rectory  house,  which  was  in  a 
ruinous  condition,  the  remainder  of  the  money 
required  being  borrowed  from  Queen  Anne's 
Bounty.  The  company  neglected  for  some  years 
to  pay  the  money,  and  in  order  to  complete  the 
rebuilding  the  rector  advanced  a  sum  equal  to 
the  purchase-money  himself.  The  company 
having  paid  the  purohase-money,  the  rector,  the 
patron  and  the  bishop  petitioned  that  it  might 
be  paid  to  the  rector  to  recoup  his  advance : — 
Held,  that  the  court  had  no  power  under  the 
Lands  Clauses  Act,  1845,  s.  69,  to  direct  such  an 
application  of  the  money.  Williami  v.  Ayleehwru 
and  Bnckingham  Ry,,  43  L.  J.,  Ch.  825  ;  L.  B.  U* 
Ch.  684  ;  31  L.  T.  521. 
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On  a  petition  by  a  tenant  for  life,  for  the 
Tcinvestment  of  purchase-money  paid  into  court 
under  the  Lands  Clauses  Act,  the  court  will  not 
allow  any  of  the  fund  to  be  applied  in  recouping 
the  tenant  for  life  what  he  has  already  expended, 
unless  such  expenditure  was  properly  a  chai^ge 
on  the  estate.    LeigKn  Ettate^  In  re,  supra. 

A  railway  company  took  lands  belonging  to 
parties  for  life  azid  in  remainder  under  a  will, 
and  paid  the  purchase-money  into  court.  After 
contract  and  before  payment  in,  buildings  were 
erected  on  the  remaining  land,  and  all  parties 
entitled  petitioned  for  payment  out  to  defray 
the  expense  of  such  erections.  On  an  affidavit 
that  a  great  benefit  would  accrue  to  the  estate 
hy  expending  in  building  instead  of  investing  in 
the  funds,  an  order  for  payment  out  was  made. 
PaHimjtoji,  In  re,  1  N.  B.  177  ;  7  L.  T.  522 ;  11 
W.  R.  160. 

Part  of  a  fund  in  court,  the  proceeds  of  sale  of 
a  portion  of  glebe  land  to  a  railway  company, 
ordered  to  be  paid  to  the  rector  towards  recoup- 
ing past  outlay  in  the  erection  of  certain  build- 
ings on  a  farm  forming  part  of  the  glebe,  but 
only  on  evidence  being  produced  to  shew  that 
the  buildings  formed  a  permanent  and  valuable 
improvement.  Holywell  •  eum  -  Needingworth 
i^Rectar),  Ex  parte,  27  W.  R.  707. 

Special  dreumitaneM — Xunieipal  Ofltees.] — 
An  order  for  the  application  to  building  purposes 
of  the  purchase-money  of  land  taken  under  the 
Lands  Clauses  Act  will  not  be  made  except 
under  special  circumstances.  Liverpool  Corpora- 
tion, Ex  parte,  35  L.  J.,  Ch.  655  ;  L.  R.  1  Ch.  596  ; 
12  Jur.  (N.8.)  720  ;  14  L.  T.  785  ;  14  W.  R.  906. 

A  corporation  was  authorised  by  statute  to 
borrow  money  for  the  erection  of  municipal 
•offices  on  the  security  of  rates.  Land  belonging 
to  it  having  been  taken  by  a  railway  company, 
and  the  purchase-money  paid  into  court,  under 
-8  &  9  Vict.  c.  18,  s.  69,  a  petition  by  the  cor- 
))oration  for  the  payment  out  of  court  of  this 
fund  to  be  applied  in  the  erection  of  the  muni- 
cipal offices  was  refused.    Ih. 

¥>king  Boads.] — The  court  has  not  jurisdic- 
tion on  the  application  of  a  tenant  for  life  of 
-land  taken  by  a  public  company,  to  pay  him  the 
purchase-money  lodged  in  court,  on  an  under- 
taking by  him  to  lay  it  out  in  making  roads  on 
the  property,  for  the  purpose  of  improving  it 
and  *  increasing  the  value  of  the  inneritance. 
BeJfagt  Water  CbfnmusianerSj  In  re,  Ir.  R.  6 
Eq.  63. 

A  railway  company  agreed  to  pay  a  land- 
owner, tenant  for  life,  a  sum  of  money  for  the 
benefit  of  him  or  other  the  owner  for  the  time 
being,  for  indemnifying  him  from  the  expenses 
of  making  a  new  tobo,  etc.,  and  as  a  compen- 
sation for  the  annoyance  which  he  or  such  other 
owner  as  aforesaid  might  sustain  in  consequence 
•  of  the  construction  of  the  railway;  and  the 
company  agreed  to  pay  a  further  sum  as  the 
price  of  the  land  taken.  Both  sums  were  paid 
into  court.  The  application  of  the  tenant  for 
life  for  the  absolute  payment  to  him  of  the  first 
sum  refused ;  the  costs  of  the  roads,  &c.,  to  be 
paid  out  of  it,  and  the  rest  invested.  Marl- 
oorough^s  (J>uhe)  Estates,  In  re,  13  Jur.  738. 

Drainage.! — A  company  having  taken  part  of 
some  glebe  land  the  court  allowed  part  of  the 
purchase  money  to  be  invested  in  the  drainage  of 
t  he  remaining  glebe.  Queen  Qimel  (  Viear\  In  re, 
8  L.  T,  283  ;  11  W.  R.  503. 


Payment  out  of  Small  Sum.] — ^Where  a  sam 
of  342.  had  been  paid  into  court  under  the  LazmI^ 
Clauses  Act,  1845,  payment  out  was  directed  to 
a  tenant  for  life,  he  undertaking  to  expezid  the 
same  in  lasting  improvements.  Kells  Unitn^  In 
re,  SmUh,  Ex  parU,  21  L.  R.,  Ir.  346. 

A  railway  company  took  land  which  was 
settled  on  A.  for  life,  with  remiunders  otct. 
The  purchase-money  was  paid  into  court.  An 
agreement  for  investing  this  sum,  with  the 
exception  of  30Z.  was  approved.  The  3(U.  was 
ordered  to  be  paid  to  A.,  he  undertaking  to  lay 
it  out  in  lasting  improvements.  Barrett^  -Er 
jmrte,  19  L.  J.,  Ch.  415  ;  15  Jur.  3.  S.  P^ 
Hitchin'e  Estate,  In  re,  1  W.  R.  505. 

Tenant  for  life  allowed  to  receive  a  sum  of 
2202.  paid  into  court  in  respect  of  a  portion  of 
the  estate  purchased  by  a  railway  company, 
upon  her  undertaking  to  apply  the  mooey 
towards  payment  of  the  expenses  of  building 
certain  cottages  upon  the  estate  and  to  make  i2i> 
the  deficiency  (80/.)  herself.  Wrigh^t  DecUed 
Estates,  In  re,  6  W.  R.  718. 


h.  Payment  Out  to  Persons  Absolutely 

Entitled. 

L  In  General, 

What  ii.] — ^A  transfer  from  one  account  in 
court  to  another  is  payment  out  of  court  within 
the  meaning  of  the  act.      Melling  v.  Bird,  infra. 

Who  may  Apply.] —Under  a  private  act  of 
parliament,  money  to  be  paid  to  certain  parties 
upon  petition  to  the  court;  Lord  Chancellor 
refused  to  make  an  order  to  pay  the  money  to 
persons  deriving  title  from  the  original  parties, 
and  ordered  them  to  file  a  biU.  Eimr,  Ex  parte 
2  Bro.  C.  C.  158.  ' 

Where  an  estate  is  directed  to  be  sold,  and  the 
proceeds  to  be  distributed,  the  persons  entitled 
to  receive  the  proceeds  may  petition  for  the 
payment  out  of  money  paid  into  court  under 
the  Lands  Clauses  Act  as  purchase-money  for 
part  of  the  estate.  MtHXing  v.  Bird,  22  L.  J.,  Ch. 
599  ;  17  Jur.  155  ;  1  W.  R.  219. 

Order  to  Pay  Bireet.]~A  railway  company 
was  ordered  to  pay  money  to  vendors  under  a 
decree  for  specific  performance;  they  paid  the 
money  into  court  instead.  On  the  petition  of 
the  vendors,  the  money  was  paid  out  to  them. 
Oalliers  v.  Metropolitan  Ry,,  40  L.  J«  Ch.  544  : 
L.  R.  11  Eq.  410  ;  19  W.  R.  795. 

Part  of  Bum.] — ^A  railway  company  took,  under 
its  compulsory  powers,  land  which  was  settled  in 
such  a  way  that  a  father  and  a  son  had  at  that 
time  between  them  the  absolute  beneficial  interest. 
The  purchase-money,  as  fixed  by  arbitration, 
havhig  been  paid  into  court : — Held,  that  the 
owners  were  entitled  to  have  part  of  the  fund 
paid  out  to  them  as  absolutely  entitled,  i^id  at 
the  same  time  to  have  another  part  reinvested  in 
the  purchase  of  land,  to  be  settled  to  somewhat 
different  uses,  at  the  expense  of  the  company. 
Jones  Trust  Estate,  In  re,  39  L.  J.,  Ch.  190 ;  18 
W.  R.  312. 

Pre-emption  —  Sxcom  Priee — Beoonpiiig  Xi- 

tate.] — A  right  of  pre-emption  given  by  will  is 
not  extinguished  by  reason  of  the  land  to  which 
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such  right  relates  having  been  purchased  bj  a 
railway  componj,  prior  to  the  period  of  the  right 
aocniingf  under  the  oompulsory  powers  of  an 
act  of  parliament  passed  after  the  death  of  the 
testator.  A  testator,  by  will,  gave  real  estate  to 
his  wife  for  life,  and  after  her  death  he  directed 
his  trustees  to  sell  the  same,  and  to  divide  the 
proceeds  among  his  children ;  but  as  to  a  portion 
of  such  real  estate,  he  gave  to  one  of  his  sons  a 
right  of  purchasing  such  portion  at  a  specified 
sum.  The  testator  having  died,  a  railway  com- 
pany, during  the  life  of  his  widow,  and  under 
the  oompul^iT'  powers  of  an  act  of  parliament 
passed  after  his  death,  purchased  the  portion  of 
the  real  estate  which  the  son  had  a  right  of  pur- 
chasing, and  paid  a  higher  price  for  the  same 
than  the  price  at  which  the  son  had  a  right  of 
purchasing  it : — ^Held,  that  the  son  was  entitled 
to  the  purchase-money  paid  by  the  company,  on 
paying  to  the  testator's  personal  estate  the  sum 
specified  in  his  will.  Cant,  In  re,  4  De  G.  &  J. 
603 ;  29  L.  J.,  Gh.  119 ;  6  Jur.  (K.8.)  188 ;  7 
W.  R.  624. 

Xoney  inapplieable  to  Statutory  Purposes.] 
— The  Metropolitan  Board  of  Works  in  the  exer- 
cise of  oompulsory  powers  purchased  land  of  the 
Chelsea  Waterworks  Company,  which  was  not 
superfluous  land,  and  paid  the  parchase-money 
into  court.  On  petition  to  pay  the  money  out  to 
the  waterworks  company : — Held,  that  the  monev 
was  rightly  paid  into  court ;  and,  that  inasmuch 
as  the  money  could  not  be  applied  to  any  of  the 
purposes  mentioned  in  s.  69  of  the  Lands  Clauses 
Act,  1845,  the  waterworks  company  was  abso- 
lutely entitled  to  the  money.  CheUea  Water- 
works  Co.,  In  re,  56  L.  J.,  Ch.  640  ;  56  L.  T.  421. 

Attaehmeat.] — Semble,  the  holder  of  a  gar- 
nishee order  has  no  claim  to  money  mid  into 
coart  under  the  Lands  Clauses  Act.  Ilowell  v. 
Metropolitan  Dittriet  Ry.,  51  L.  J.,  Ch.  158  ;  19 
Ch.  D..508  ;  46  L.  T.  707  ;  30  W.  R.  100. 

AdYono  Claimants — Claim  of  tho  Crow]i.J~A 

railway  company,  under  the  powers  of  its  act, 
gave  notice  to  a  lord  of  the  manor  to  take  a 
piece  of  land  on  the  seashore,  which  he  claimed 
as  part  of  the  waste  of  his  manor.  The  purchase- 
money  was  assessed  by  arbitration,  but  an  adverse 
claim  having  been  made  by  the  Crown,  the  com- 
pany paid  the  purchase-money  into  court  under 
s.  76  of  the  Ijuids  Clauses  Act.  The  Crown 
filed  an  information  against  the  lord  of  the 
manor  claiming  the  land,  together  with  other 
land,  as  part  of  the  foreshore.  The  lord  of  the 
manor  having  filed  a  petition  for  payment  of  the 
purchase-money  to  nim : — ^Held,  that  as  the 
Crown  could  not  be  brought  before  the  court 
under  the  Lands  Clauses  Act  to  contest  the 
claim  of  the  petitioner,  the  petition  ought  to 
stand  over  till  the  information  had  been  oeard. 
Loweitoft  Manor,  In  re,  Beere,  Ex  parte,  52 
L.  J.,  Ch.  912  ;  24  Ch.  D.  253 ;  49  L.  T.  523 ; 
32  W.  R.  809^—0.  A. 

Quaere,  as  to  the  course  which  ought  to  have 
been  pursued  if  the  rival  claimant  had  been  a 
subject.    Ih. 

Tenant's  Interest  as  long  as  Landlord's.]— A. 
agreed,  in  writing,  to  let  to  B.  premises  at  a  rent 
of  36Z.,  payable  quarterly  ;  and  not  to  raise  the 
rent  or  give  B.  notice  to  quit  so  long  as  he 
continued  to  pay  the  rent  when  due.  A.,  who 
had  only  a  leasehold  interest  to  expire  in  1881, 


had  also  agreed  verbally  with  B.  to  let  him 
remain  in  die  premises  for  such  term  of  years, 
not  exceeding  A.'s  term  therein,  as  B.  might 
desire  to  continue  tenant.  A  railway  company 
contracted  to  purchase  the  interest  of  6.  in  the 
premises,  which  he  described  as  "  held  for  any 
term  at  tenant's  option,  but  not  beyond  the  term 
and  interest  of  A.,  which  term  will  expire  in 
1881.''  The  company  disputed  B.'s  title  to  the 
interest  described,  and  paid  the  purchase-money 
into  court : — ^Held,  that  the  relation  of  landlord 
and  tenant  made  B.  a  purchaser  for  valuable 
consideration  to  the  extent  of  his  lease ;  that 
the  Statute  of  Frauds  was  no  bar  in  equity  to 
B.'s  claim  ;  that  B.  was  not  a  mere  tenant  from 
year  to  year,  but  had  a  right  to  retain  possession 
as  long  as  his  landlord's  interest  existed,  and  to 
enforce  that  right  in  equity ;  and  that  he  was 
entitled  to  the  purchase-money.  Eaet  London 
By.,  EjsparU,  King,  In  re,  L.  R.  16  £q.  621  ;  29 
L.  T.  288  ;  21  W.  R.  881. 


ii.  Conversion  and  Reconvereion. 
See  CoNVEBSiOK  and  Reconversion. 


iii.  Corporate  Trustees. 

Charity  Property.] — ^A  petition  was  presented 
by  a  company,  as  governors  of  a  charity,  for 
payment  out  of  the  sum  of  1,000/.  which  had 
been  paid  into  court  to  the  account  of  the  com- 
pany, under  the  provisions  of  the  Lands  Clauses 
Act,  1845,  in  respect  of  land  taken  for  the  pur- 
poses of  a  railway.  The  land  formed  part  of  an 
estate  belonging  to  the  company,  the  rentals 
and  profits  whereof  were  applied  for  the  pur- 
poses of  the  charity.  The  part  of  the  estate 
which  remained  in  the  possession  of  the  company 
was  led  by  them  on  a  building  lease,  ancl  the 
company  had,  out  of  moneys  in  their  hands 
representing  income  of  the  charity,  expended 
1,000Z.  in  enabling  the  builder  to  improve  the 
lands  comprised  in  the  building  lease  by  buying 
up  certain  rights  over  roads  claimed  by  a  neigh- 
bouring landowner.  This  expenditure  had  been 
sanctioned  by  the  charity  commissioners,  and 
they  approved  the  present  application,  although 
they  gave  no  express  consent,  because  the  moneys 
were  under  the  control  of  the  court : — Held, 
that  the  charity  commissioners  had  practically 
authorised  this  oatlay  as  capital  expenditure ; 
and  that  the  company  were  entitled  to  have  the 
money  paid  out,  as  being  absolutely  entitled 
thereto.  Haberdasher^^  Co.,  Ex  parte,  65  L.  T. 
768. 

Purchase-money  of  charity  property  purchased 
by  a  railway  company  ordered  to  be  paid  to  the 
trustees  of  the  charity.  Ttd  St.  Giles'  Charity, 
Ex  parte,  17  W.  R.  758. 

A  fund  in  court,  paid  in  under  the  Lands 
Clauses  Act,  1845,  as  the  price  of  charity  land, 
may  be  paid  out  to  the  trustees  of  the  charity, 
as  being  persons  absolutely  entitled  thereto. 
Spurstowe's  Charity,  In  re,  43  L.  J.,  Ch.  512  ; 
L.  R.  18  Eq.  279  ;  30  L.  T.  356  ;  22  W.  R.  566. 

The  purchase-money  for  land,  the  property  of 
a  charity,  taken  under  the  provisions  of  the 
Lands  Clauses  Act,  1845,  had  been  paid  into 
court,  and  invested  in  government  securities.  A 
petition  was  now  presented  by  the  trustees  of 
the  charity  for  the  transfer  of  the  fund  to  the 
account  of  "  The  0£Scial  Trustees  of  Charitable 
Funds": — Held,  that  this  must  bs  considered 
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as  a  petition  for  payment  of  monej  out  of  court ; 
and|  therefore,  that  the  parties  taking  the  land 
must  pay  the  costs  of  the  petition.  Brittol  Free 
Grammar  School^  In  re,  47  L.  J.,  Gh.  317. 

Land  belonging  to  a  charity  was  taken  by  a 
corporation  under  the  Lands  Clauses  Act,  and 
the  purchase-money  paid  into  court.  The  charity 
commissioners  having  approved  a  scheme  for  the 
reinvestment  of  the  purchase-money  in  land, 
and  directed  that  the  money  when  paid  out  to 
the  official  trustee  of  charity  funds  should  be 
applied  in  the  proposed  purchase,  the  trustees  of 
the  charity  petitioned  for  the  transfer  of  the 
fund  in  court  to  the  official  trustee,  and  that  the 
costs,  including  the  costs  of  reinvestment,  might 
be  paid  by  the  corporation : — Held,  that  pay- 
ment to  the  official  trustee  was  payment  to  a 
person  absolutely  entitled,  and  the  corporation 
were  not  liable  to  pay  any  further  costs.  BUhop 
MonVt  Horjield  Trutts,  In  re,  48  L.  T.  798  ;  29 
W.  R.  462. 

Chnreh  Tmiteet — Burial  Chronnd.] — ^The  fee- 
simple  of  a  burial  ground,  since  closed  by  order 
in  council,  was  vested  in  the  vicar  and  church- 
wardens of  the  parish,  and  the  burial  fees  were 
directed  to  be  received  by  the  churchwardens, 
and  by  them  handed  over  to  a  body  styled  "  the 
church  trustees."  A  portion  of  the  burial  ground 
having  been  required  by  a  railway  company  for 
the  purposes  of  their  act,  and  the  purchase- 
money  navin<;  been  directed  to  be  invest^  and 
accumulated,  the  question  was  who  was  entitled 
to  the  fund  and  its  accumulations  : — Held,  that 
the  church  trustees  were  entitled.  St,  Panerat 
Bvrial  Ground,  In  re,  15  W.  B.  150. 


iv.  Tenarvt  in  Tail  (Disentailing  DeeS), 

Bight!.] — Under  s.  71  of  the  Lands  Clauses 
(Scotland^  Act,  a  person  who  has  an  entailed 
estate  can  only  take  from  a  company  such  part 
of  an  agreed  price  for  his  own  personal  use  as 
the  Court  of  Session,  or  an  independent  third 
person,  shall  think  reasonable.  acottUh  North 
Eastern  My,  v.  Stewart,  3  Macq.  H.  L.  382 ;  5 
Jur.  (K.B.)  607  ;  7  W.  R.  458. 

Disentailing  Deed— Szeontion  of.] — ^A  fund 
in  court  representing  land  taken  by  a  railway 
company  under  its  compulsory  powers  will  not 
be  paid  out  to  a  tenant  in  tail  without  a  dis- 
entailing deed  having  been  executed.  Butler, 
In  re,  L.  R.  16  Eq.  479. 

When  a  fund  paid  into  court  under  the  Lands 
Clauses  Act,  1845,  is  claimed  on  petition  by  a 
person  who  would  have  been  the  tenant  in  tail 
of  the  land  represented  by  the  fund,  it  is 
unnecessary  for  him  to  execute  a  disentailing 
deed  as  a  condition  of  having  the  fund  paid  out 
to  him.  Row,  In  re,  43  L.  J.,  Ch.  347  ;  L.  B.  17 
Eq.  300 ;  29  L.  T.  824.  S.  P.,  Watson,  In  re, 
4  N.  B.  528— L.JJ. 

A  fund  in  court  representing  land  taken  by  a 
canal  company,  under  the  powers  of  its  special 
act,  will  not  be  paid  out  to  a  tenant  in  tail 
without  a  disen  tailing  deed  having  been  executed. 
Korcop,  In  re,  31  L.  T.  85. 

A  railway  company  having  purchased  settled 
land,  the  tenant  for  life  conveyed  to  them  under 
their  act,  and  he  and  the  tenant  in  tail  applied 
to  draw  the  purchase-money  out  of  the  court. 
No  disentailing  deed  had  been  executed  : — Held, 
that  the  money  was  to  be  considered  as  bound 


by  the  limitations  affecting  the  land,  and  to  be 
dealt  with  as  subject  to  be  inveiAed  in  lands  to 
be  settled  to  the  same  uses  as  the  sold  lands,  and 
that  a  disentailing  deed  was  neoessary  to  enable 
the  parties  to  draw  the  money.  Great  Southern 
and  Western  By,,  In  re,  9  Ir.  Eq.  B.  482. 

The  court  will  not  pay  out  funds  the  produce 
of  lands  taken  by  a  railway  company  under 
compulsory  powers  to  a  tenant  in  tail  in  pos- 
session, or  to  a  tenant  for  life  and  tenant  in  oul 
in  remainder,  without  the  production  of  a  dis- 
entailing deed  duly  enrolled.  Limeriek  and  J^tnis 
By.,  In  re,  Smyth,  Ex  parte,  10  Ir.  Eq.  B.  66. 

The  court,  without  requiring  a  disentailing 
deed  to  be  executed,  will  pay  out  to  a  tenant  in 
tail  in  possession  money  lodged  in  court  by  a 
railway  company  for  the  purchase  of  lands. 
Mounsell,  Em  parte,  Ir.  B.  2  Eq.  32. 

A  fund  which  represented  the  interest  of  a 
tenant  in  tail  in  remainder  in  land  taken  by 
a  railway  company  ordered  to  be  paid  oat  of 
court  to  the  tenant  in  tail  in  remainder  with 
the  consent  of  the  tenant  for  life,  withont 
requiring  a  disentailing  deed.  Z.  ^f*  iV.  W.  By^ 
Er  parte,  Holden,  In  re,  1  Hem.  k  M.  446  ;  10 
Jur.  (ir.8.)  308. 

Where  there  was  a  fund  under  2002.  in  oonit, 
the  proceeds  of  land,  of  which  a  petitioner,  who 
had  just  attained  twenty-one,  was  tenant  in 
tail,  the  court,  though  no  disentailing  deed  had 
been  executed  by  the  petitioner,  made  an  order 
for  the  payment  of  the  fund  to  him.  Sowry  v. 
Soityry,  6  Jur.  (N.S.)  837 ;  8  W.  B.  839. 

A  fund  in  court  produced  by  a  portion  of  land 
taken  by  a  railway  company  will  be  paid  to  the 
tenant  in  tail,  without  his  being  required  to 
execute  a  disentailing  deed.  S.  £.  By,,  In  re, 
30  Beav.  215 ;  30  L.  J.,  Ch.  602 ;  7  Jnr.  (ka) 
890 ;  9  W.  B.  404. 

Where  a  tenant  in  tail  has  become  absolutely 
entitled  to  a  share  of  a  fund  in  court,  it  will  in 
many  cases  be  ordered  to  be  paid  out  without 
requiring  the  execution  of  a  disentailing  deed. 
This  practice  does  not  depend  only  on  the 
smallness  of  the  fund.  Nottley  v.  Palmer,  11 
Jur.  (K.8.)  968  ;  13  L.  T.  647  ;  14  W.  B.  170. 

The  court  will  order  small  sums  of  money, 
paid  into  court  as  the  purchase-money  of  lands 
taken  under  the  Lands  Clauses  Act,  to  be  paid 
out  to  the  tenant  in  tail  of  the  lands  without 
requiring  a  disentailing  deed.  Watson,  In  re^ 
10  Jur  (X.S.)  1011. 

Advanoet  to.] — Case  in  which  the  court  wilt 
order  advances  out  of  capital  to  be  made  to  their 
mother  for  the  maintenance  of  children,  them- 
selves entitled  to  the  income,  and  as  tenants  in 
tail,  to  the  capital.    NoUley  v.  Palmer,  sapra. 

V.  Persons  hating  Limited  Interests. 

Tenant  lor  Idlb.] — Where  it  was  probable 
that,  after  payment  of  a  sum  out  of  court  which 
had  been  paid  in  by  a  railway  company,  the 
balance  left  would  be  less  than  20Z.,  the  court 
ordered  the  balance,  if  less  than  201.,  to  be  paid 
to  the  tenant  for  life.  Egrem^mt  (Lord),  In  re,. 
12  Jur.  618. 

Where  money  has  been  paid  into  court  in 
respect  of  landis  taken  by  the  company  from 
persons  under  disability,  and,  with  the  exception 
of  a  small  surplus,  has  been  afterwards  laia  out 
in  the  purchase  of  lands  to  be  settled  to  the 
same  uses,  if  such  surplus  is  under  20Z.,  the 
court  will  allow  it  to  be  paid  to  the  tenant  for 
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life,  but  not  otherwise.  Batema/iC9  Ettate^  In 
re,  21  L.  J.,  Ch.  691. 

On  a  parchase  by  a  laQwaj  company  of  lands 
from  a  tenant  for  life  in  possession,  the  oonrt 
ordered  part  of  the  pnrchase-monej  to  be  paid 
to  the  tenant  for  life  by  way  of  compensation 
for  the  injur  and  inconyenienoe  whicn  he  had 
sustained.     OollU,  In  re,  14  L.  T.  352. 

On  the  death  of  the  last  cestui  qne  vie  of  a 
renewable  leasehold,  the  tenant  for  life,  who 
had  been  in  receipt  of  the  whole  income,  and 
afterwards  of  the  oividends  of  the  compensation 
money  paid  by  a  railway  company,  was  held 
entitled  to  the  oorpns  of  the  compensation 
money,  but  without  nrejndice  to  any  right  of 
the  remainderman  to"  rdief  in  respect  of  the 
non-renewal  of  the  lease,  according  to  the  direc- 
tions of  the  testator,  under  whose  will  they  and 
the  tenant  for  life  were  entitled.  Bemtfoy's 
Eitate,  In  re,  1  Sm.  &  G.  20  ;  16  Jur.  1084. 

By  the  Ijmds  Clauses  Act,  s.  78,  a  tenant  for 
life  is  forbidden  to  take  for  his  own  use  money 
which  may  be  contracted  to  be  paid,  either  in 
consideration  of  his  not  opposing  a  bill,  or  for 
any  special  damage  to  be  done  to  himself  with 
reference  to  the  severance  of  the  estate  ;  and  it 
is  for  the  Court  of  Chancery  to  determine  what 
portion  of  such  money  is  to  be  assigned  to  the 
tenant  for  life,  in  respect  of  his  own  personal 
gricTance.  But  the  tenant  for  life  is  still  perfectly 
competent  at  law  to  enter  into  a  contract  for  the 
whole  estate,  for  the  whole  damage  by  severance, 
and  for  the  withdrawal  of  opposition  to  a  bill  as 
the  condition  of  the  contract  tnat  may  be  entered 
into.  Taylor  v.  C^ieherier  and  Miahuret  Ry,, 
39  L.  J.,Sx.  217;  L.  B.4  H.L.  628  ;  23  L.T.657. 

A.  was  entitled  as  tenant  for  life  to  leasehold 

E remises,  where  she  carried  on  the  business  of  a 
otel-keeper,  with  remainder  to  B.  By  deed 
dated  the  11th  October,  1864,  B.,  in  consideration 
of  1072.  advanced  to  him,  assigned  all  his  interest 
in  the  premises  to  C,  with  a  proviso  that,  in  case 
B.  or  any  of  his  children,  within  three  years 
after  the  accrual  of  6.*s  title,  should  be  desirous 
of  repurchasing,  0.  would  re-assign  the  premises 
on  payment  of  the  said  sum  of  107Z.  and  interest 
at  6  per  cent.  The  South  City  Market  Company, 
being  a  public  body,  acting  mider  the  powers  of 
their  act,  and  the  Lands  Clauses  Act,  1845,  and 
the  Bailway  Clauses  Act,  1851,  required  these 
leasehold  premises.  The  arbitrator  awarded  a 
sum  of  1,251Z.,  of  which  sum  451Z.  was  stated  by 
the  award  to  be  for  the  purchase  of  the  interest 
of  A.  and  D.  Tin  whom  C.*s  interest  under  the 
deed  of  the  llth  October,  1864,  was  then  vested) 
as  lessees,  and  A.  as  occupier,  and  8002.  awarded 
to  the  same  persons  under  the  heading  "  Com- 
pensation for  severance  or  other  injury."  A.  and 
D.  traversed  the  award,  and  a  consent  between 
the  company  and  A.  and  D.  (but  to  which  the 
representatives  of  B.,  who  was  then  deceased, 
were  not  parties'),  was  made  a  rule  of  the  Queen*s 
Bench  Division,  oy  which  the  award  was  increased 
by  a  sum  of  1,2492.  of  which  sum  8002.  was  stated 
by  the  consent  order  to  be  for  trade  loss  in  respect 
of  the  property,  and  the  consent  order  further 
directed  that  of  the  sum  of  1,2512.  lodged  by  the 
company,  9012.  should  be  dealt  with  as  repre- 
senting the  leasehold  interest  in  the  premises, 
and  the  residue,  8502.,  together  with  the  further 
sum  of  1,2492.,  payable  by  the  company,  should 
be  paid  to  A.  in  respect  of  her  trade  disturbance 
in  the  premises.  A.  having  claimed  the  whole 
of  the  8002.,  and  7992.  increase  thereon,  under 
the  consent  order : — Held,  that  the  sum  of  8002. 

VOL.  vni. 


should  (under  the  circumstances)  be  deemed 
part  of  the  compensation  for  taking  of  the 
premises  and  not  in  respect  of  any  personal 
grievance  of  A.,  and  that  A.  (under  the  circum- 
stances  of  the  case)  was  entitled  to  the  7992. 
absolutely.  StmtK  City  Market  Cb„  In  re^ 
Bergin,  iko  parte,  13  L.  B.,  Jr.  245. 

A  tenant  for  life  can  only  claim  that  benefit 
from  compensation  money  in  respect  of  lands 
taken  by  a  company,  to  which  ne  is  legi^y 
entitled,  and  any  additional  compensation  money, 
though  paid  by  the  company  in  recognition  of  a 
right  claimed  by  tenant  for  life,  must,  if  such 
right  be  not  sanctioned  by  law,  enure  for  the 
benefit  of  the  estate.  WiUon,  Inre,  32  L.  J.,  Ch.  1 91 ; 
9  Jur.  (N.8.)  1043  ;  7  L.  T.  772  ;  11  W.  B.  294. 

A  railway  company  agreed  to  pay  a  landowner, 
tenant  for  Ufe,  a  sum  of  money  for  the  benefit  of 
him  or  other  the  owner  for  the  time  being,  for 
indemnifying  him  from  the  expenses  of  making 
a  new  road,  &c.,  and  as  a  compensation  for  the 
annoyance  which  he  or  such  other  owner  as 
aforesaid  might  sustain  in  consequence  of  the 
oonstruction  of  the  railway ;  and  the  company 
agreed  to  pay  a  further  sum  as  the  price  ot  the 
kmd  taken.  Both  sums  were  paid  into  court. 
The  application  of  the  tenant  for  life  for  the 
absolute  payment  to  him  of  the  first  sum  refused ; 
the  costs  of  the  road,  &c,  to  be  paid  out  of  it, 
and  the  rest  invested.  Marlboraugh*i  QDuke') 
JEttatee,  In  re,  13  Jur.  738. 

Xtnerali,] — A  tenant  for  life  without 

impeachment  of  waste  is  not  entitled  to  an 
apportioned  part  of  the  compensation  money 
paid  into  court  by  a  railway  company  under 
s.  69  of  the  Lands  Clauses  Act,  1845,  in  respect 
of  unworked  mines  and  minerals  lying  under  or 
adjacent  to  a  railway,  constructed  on  Umd  con- 
veyed to  the  company  by  the  tenant  for  life 
under  s.  7  of  the  act,  even  though  the  bulk  of 
the  minerals  could  have  been,  in  all  probability, 
worked  out  during  his  life.  BoHnsan**  Settle' 
ment  Trusts,  In  re,  60  Jj,  J.,  Ch.  776 ;  [1891]  3 
Ch.  129 ;  65  L.  T.  244  ;  39  W.  B.  632. 

Mineials  were  devised  on  trust  for  B.  for  life 
without  impeachment  of  waste,  with  remainder 
on  trust  for  the  defendant  for  life,  without 
impeachment  of  waste,  with  remainders  over. 
The  minerals  were  leased  by  the  testator.  A 
railway  passed  over  a  portion  of  the  lands  under 
which  they  lay,  and  after  the  death  of  6.  the 
lessee  gave  the  railway  company  notice  of  his 
desire  to  work  the  minerals  lying  under  and 
adjoining  a  portion  of  the  railwav.  The  com- 
pany gave  a  counter-notice  that  these  minerals 
were  required  for  the  support  of  the  railway, 
and  ultimately  paid  compensation  money,  part  of 
which  was  apportioned  as  paid  in  respect  of  the 
lessor's  interest : — Held,  that  as  the  minerals  in 
respect  of  which  the  compensation  money  had 
betm  paid  were  not  of  such  extent  that  they 
could  not  possibly  have  been  got  during  the  life 
of  the  existing  tenant  for  life,  the  defendant,  as 
such  tenant  for  life,  was  entitled  to  such  appor- 
tioned part  of  the  compensation  money  under 
s.  74  of  the  Lands  Clauses  Act,  1845.  Barring- 
ton,  In  re,  Oamlen  v.  Lyon,  56  L.  J.,  Ch.  176 ; 
33  Ch.  D.  523  ;  56  L.  T.  87  ;  35  W.  B.  164. 

Bector.] — A  sum  of  money,  part  of  a  larger 
sum  paid  by  a  railway  company  for  glebe  land, 
ordered  to  be  paid  to  the  rector  for  the  time  being 
for  his  own  use.  LUtle  Sleeping  (Beetor^,  Bx parte, 
Bast  LineolnsMre  By.,  In  re,  5  Bailw.  Cas.  207« 

45 


1411 


LANDS    CLAUSES  ACT— Purcha$e  of  Lands. 


1412 


DewTMi.] — ^When  land  belonging  to  an  infant, 
Bubject  to  his  mother's  right  of  dower,  was  taken 
by  a  railway  companyt  and  the  purchase-money, 
as  determined  by  two  yalners,  was  paid  into 
court : — ^Held,  that  the  dowress  was  entitled  to 
haTe  the  yalue  of  her  right  of  dower,  as  deter- 
mined by  the  valuers,  paid  to  her  out  of  the  fund 
in  court.  MaWt  Ettate,  In  re,  39  L.  J.,  Ch.  392 ; 
L.  B.  9  Eq.  179. 

Lord  of  Xaaor— Oomaumablt  Land.^ — ^By  an 
inclosure  act  commissioners  were  required  to  set 
out  and  allot  unto  the  lord  of  the  manor  in  which 
the  waste  grounds  were  situated  in  trust  for  the 
occupiers  for  the  time  being  of  certain  cottages 
in  lieu  of  their  rights  or  pretended  rights  of 
cutting  turves,  so  much  of  the  waste  grounds  as 
they  (Sie  commissioners)  should  think  proper  for 
a  turf  common.  A  portion  of  this  turf  common 
so  set  out  by  the  commissioners  was  taken  by  a 
railway  company : — Held,  that  the  lord  of  the 
manor  had  not  been  divested  of  his  rights  as 
legal  owner  of  the  land  by  the  inclosure  act, 
and  that  he  was  entitled  to  such  portion  of  the 
purchase-money  as  represented  the  value  of  the 
soil  of  the  land  taken.  Att,'Oen,  v.  Meyriok,  62 
L.  J.,  Ch.  313;  [1893]  A.  C.  1  ;  1  B.  64;  68 
L.  T.  174  ;  67  J.  P.  212— H.  L.  (B.) 

vi.  Where  Paueuory  lUle, 

Advene  Possotiion.] — ^A  party  took  possession 
in  1850  of  a  vacant  piece  of  land  and  continued 
in  uninterrupted  possession  of  it  until  1869,  when 
it  was  taken  by  a  railway  company  and  the 
purchase-money  paid  into  court  under  the  Lands 
Clauses  Act,  1845,  s.  79.  In  1871  he  presented  a 
petition  for  the  payment  out  of  court  to  him 
of  the  purchase-money,  as  being  the  person 
entitled  to  the  land  in  respect  of  which  the  pur- 
chase-money had  been  paid  into  court : — Held, 
that  his  indicate  title  to  the  land  having  been 
interrupted  by  the  parliamentary  rights  of  the 
company,  he  had  no  title  to  the  purchase-money. 
IIollingewoHhy  JBao  parte,  24  L.  T.  347  ;  19  W.  B. 
680. 

When  the  occupant  of  land  taken  by  a  railway 
company  under  the  Lands  Clauses  Act  had  a 
possession  which  would  have  ripened  into  a  title 
by  adverse  possession,  but  f6r  tne  dealings  with 
the  company,  the  court  allowed  the  purchase- 
money  to  be  paid  to  such  occupant.  jStMMe,  In 
re,  42  L.  J.,  Ch.  357— L.JJ. 

A  person  shewing  title  by  adverse  possession 
for  twenty-six  years  after  the  expiration  of  a  term 
for  192  years  to  land  taken  under  the  provisions 
of  the  Lands  Clauses  Act,  1846,  wUl,  in  the  absence 
of  any  claim  by,  or  evidence  of  the  existence  of, 
the  reversioner,  be  deemed  to  be  the  owner  of  the 
land,  and  entitled  to  the  purchase-money  under 
the  Lands  Clauses  Act,  1845,  s.  79.  Chcmherlain, 
Ex  parte,  49  L.  J.,  Ch.  364  ;  14  Ch.  D.  323  ;  42 
L.  T.  368  ;  28  W.  B.  665. 

In  1866  a  house  in  the  possession  of  the  plaintilS, 
who  was  the  owner  thereof  for  the  residue  of  a 
long  term  of  years  expiring  in  1878,  was  com- 
pulsorUy  teken  by  the  defendants  under  the  Lands 
Clauses  Act.  The  plaintiff  claimed  compensation 
on  the.footing  of  being  the  absolute  owner,  it  not 
being  known  who  was  the  reversioner,  and  a  sum 
representing  the  reversion  was  paid  into  court 
without  prejudice  to  the  plaintiJBTs  claim.  More 
than  twelve  years  after  the  expiration  of  the 
term,  application  was  made  by  a  person  claiming 
nader  the  plaintifl  for  payment  of  the  fund  in 


court : — ^Held,  that  as  the  plaintiff  never  was  in 
possession  as  owner  of  the  reversion,  tiie  applica- 
tion failed.  Chamberlain,  Eb  parte  (14  Ch.  D. 
323)  doubted.  Oedye  v.  Pubtie  Worhe  Com^ 
misHoneri,  60  L.  J.,  Ch.  587  ;  [1891 1  2  Ch.  630 ; 
66  L.  T.  369  ;  39  W.  B.  698— C.  A. 

A  railway  company  agreed  to  purchaae  to 
600Z.  the  fee-simple  A  Umds,  of  which  W.  was 
the  true  owner,  from  H.,  who  was  in  pommnimt 
of  theuL  Afterwards,  finding  that  H.  had  only 
a  possessory  title  of  nineteen  and  a  half  yeaia, 
they  paid  the  600Z.  into  court  to  the  account  of 
the  party  interested  therein,  took  possession,  ami 
executed  a  deed-poll  under  s.  77  of  the  Lands 
Clauses  Act,  1845,  reciting  their  desire  that  the 
land  should  vest  in  them  for  all  the  estate  d  H., 
and  purporting  to  vest  in  themselves  the  lee- 
simple  of  the  lands.  No  claim  was  made  on 
behalf  of  W.  either  to  the  land  or  to  the  purchase- 
money  until  after  the  expiration  of  twenty  yean 
from  the  time  when  H.  had  taken  possession. 
Upon  petition  by  persons  claiming  under  H.  for 

giyment  out  to  them  of  the  6002.  in  court:— 
eld,  as  against  the  representative  of  W.,  that 
they  were  entitled  to  the  6002.,  as  being  the 
money  which  the  company  had  contracted  to  pay 
for  the  purchase  of  H.*s  interest  in  the  lands. 
Winder,  Ex  parte  and  In  re,  46  L.  J.,  Ch.  672  ; 
6  Ch.  D.  696 ;  25  W.  B.  768. 

A  railway  company  contracted  to  purchase 
lands  of  C,  and  paid  the  purchaae-moQey  into 
court  under  s.  69  of  8  &  9  Vict,  c  18.  It  after- 
wards appeared  that  C.*s  title  was  derived  under 
an  indenture  of  mortgage,  dated  in  1814,  he 
having  been  in  possession  ever  since.  C.  peti- 
tioned for  investment  and  pa3rment  of  the  divi- 
dends to  him.  The  petition  was  granted,  s.  112 
not  applying,  (hok,  Inre,S  L.  T.  759 ;  II  W.B. 
1016. 

Money  lodged  in  court  under  the  Lands  Clauses 
Act  was  paid  out  on  a  title  based  on  continued 
possession  by  a  tenant  without  payment  of  rent 
for  fifteen  yeais  after  the  expiration  of  his  own 
and  the  next  superior  interest.  Forde,  ^  parte, 
Blaehroeh  Commiseionere,  In  re,  [1894]  1  Ir.  B. 
156. 


Bonrioo  on  Laadownor— Lapse  of  naiB.1 


— In  1867  a  railway  company  paid  a  deposit 
into  court  under  s.  86  of  the  Lands  Clauses  Act, 
in  respect  of  the  interest  of  a  tenant  for  life  in 
certain  settled  lands  required  for  their  under- 
taking, and  took  possession  of  their  lands.  Shortly 
afterwards  the  company  purchased  the  fee-simple^ 
of  the  lands  from  tne  trustees  of  the  settlement, 
and  the  conveyance  to  which  the  tenant  for  life 
was  a  party  was  duly  executed.  The  money  was 
left  in  court,  and  in  1884  was  included  in  the 
return  issued  from  the  paymaster's  office  under 
the  Bules  of  the  Supreme  Court  Fund  Bules,  1884, 
r.  101,  of  credits,  which  had  not  been  dealt  with 
for  fifteen  years.  The  tenant  for  life  had  died 
in  1883.  In  1886  the  company  petitioned  for 
the  payment  out  of  the  fund  without  serving  the 
representative  of  the  landowner : — ^Held,  that 
service  on  the  landowner  might  be  dispensed 
with,  considering  the  lapse  of  time  since  Uie 
conveyance.  Zaneaehire  and  Torkihire  Ry^  In 
f^  66  L.  T.  68. 

vii.  Tnutees, 

Vndor  Power  of  Appointment.] — ^Land  devised 
on  trust  for  A.  for  life,  with  remainder,  as  she 
should  appoint,  was  taken  by  a  railway  company^ 
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and  the  pmchase-monej  paid  into  conrt.  A.,  by 
-will,  appointed  to  two  trustees  on  trnsts  for 
penonB  in  sncoeasion.  On  petition  by  these 
tmstees,  the  pnrchase-money  was  ordered  to  be 
paid  out  to  them.  IllmavCs  WUl^  ii>  re,  39  L.  J., 
Ch.  760  ;  22  L.  T.  886 ;  18  W.  R.  962. 

Trnsteei  for  Bala.] — When  the  purchase- 
moneys  of  property  subject  to  a  trust  for  sale  for 
the  l)enefit  of  infant  cestuis  que  trustent  and 
taken  by  a  railway  oompany,  were  paid  into 
<x>urt  by  the  company  under  the  Lands  GUuises 
Act,  1846,  the  court,  upon  a  petition  by  the 
trustees  for  sale  and  the  cestuis  que  trustent  for 
payment  out  to  the  trustees  for  sale,  declined  to 
treat  the  trustees  for  sale  as  persons  absolutely 
entitled  within  s.  69,  and  ordered  the  fund  to  be 
•carried  over  to  the  separate  account  of  the  infants, 
directing  the  diyidends  to  be  paid  to  the  trustees. 
ReoHont  Estate,  In  re,  41  L.  J.,  Gh.  832  ;  L.  B. 
13  Eq.  664  ;  26  L.  T.  148  ;  20  W.  B.  366. 

Land  was  vested  in  trustees  to  sell  as  soon  as 
the  youngest  of  a  class  of  children  attained 
twenty-one,  and  to  divide  the  proceeds  among 
«uch  of  the  children  as  should  be  then  living, 
and  the  issue  of  such  of  them  as  should  be  dead. 
Part  (^  the  land  was  taken  under  the  Lands 
Clauses  Act  before  the  youngest  child  attained 
twenty-one,  and  the  purchaae-money  was  paid 
into  court.  After  the  youngest  child  attained 
twenty-one  the  tmstees  and  some  of  the  cestuis 
que  trustent  presented  a  petition  asking  that  the 
fund  might  be  paid  out  to  the  trustees,  or  in  the 
alternative  that  the  ^ares  of  those  cestuis  que 
trustent  who  were  petitioners  might  be  paid  out, 
leaving  the  other  shares  in  trust  in  the  matter  of 
the  act.  The  court  refused  to  order  payment  out 
to  the  trustees,  but  expressed  its  willingness  to 
make  an  order  according  to  the  other  alternative. 
The  petitioners  did  not  object  to  this,  but  the 
•company  insisted  that  the  order  ought  to  be  for 
payment  of  the  whole  fund  to  the  tmstees : — 
Hdd,  that  as  the  petitioners  did  not  object  to 
the  order  proposed,  the  company  could  not  com- 

£lain  of  it.  Smcry^  In  re,  L.  B.  8  Ch.  736  ;  29 
,.  T.  233  ;  21  W.  B.  717. 

Where  lands  settled  in  trust  for  a  widow 
•during  her  life  or  until  her  second  marriage,  in 
trust  for  sale,  were  purchased  from  the  widow  by 
a  railway  company  under  s.  7  of  the  Lands 
Clauses  Act,  1846,  the  purchase-money  which 
had  been  paid  into  court  by  the  company  under 
8.  69,  was,  on  the  petition  A  the  widow,  ordered 
to  be  paid  out  to  the  trustees  of  the  settlement, 
they  undertaking  to  hold  the  same  upon  the 
trusts  of  the  setUement.  JShans*  SettUment,  In 
r0j  14  Ch.  D.  611 ;  43  L.  T.  172. 

A  fund  in  court,  representing  the  purchase- 
money  of  leaseholds  taken  by  a  railway  company 
under  the  Lands  Clauses  Act,  ordered  to  be  paid 
•out  to  trustees  having  a  power  of  sale,  the  oestui 
que  trust  being  an  i]:Sant.  Chaeh,  In  fv,  8  Ch.  D. 
742. 

Where  purchase-money  for  land  has  been  paid 
into  court  under  the  I^nds  Clauses  Act,  it  may 
be  oidered  to  be  paid  out  to  trustees  of  a  settle- 
ment or  will  with  a  power  of  sale,  as  persons 
"becoming  absolutely  entitled"  under  s.  69. 
Hobwn't  TruOi,  In  rtf,  47  L.  J.,  Ch.  810 ;  7 
Ch.  D.  708;  38  L.  T.  365;  26  W.  B.  470 
■^-C.A. 

A  share  of  stock  in  court,  which  represented 
-money  paid  into  court  by  a  railway  company  for 
the  purchase  of  land  taken  under  their  statutory 
^powers,  had  been  assigned   by  the   beneficial 
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owner  to  trustees^  on  ttnst  for  sale  and  conver- 
sion, at  the  request  in  writing  of  herself  during 
her  life  and  afterwards  at  the  discretion  of  the 
trustees,  and  to  hold  the  proceeds  on  certain 
trusts  :  -^  Held,  that,  the  settlor  joining  in  the 
petition,  and  the  company  not  objecting,  the 
share  might  be  transferred  to  the  trustees  as 
persons  "becoming  absolutely  entitled**  within 
the  meaning  of  s.  69  of  the  Lands  Clauses  Act, 
1846.  Ward's  Estate,  In  re,  64  L.  J.,  Ch.  231 ; 
28  Ch.  D.  100 ;  33  W.  B.  149. 

Where  purchase-moneys  of  settled  lands  taken 
by  a  railway  company  have  been  paid  into  court 
under  the  lands  Clauses  Act,  1846,  trustees  for 
sale  of  such  lands  are  not,  either  under  the  Lands 
Clauses  Act,  s.  69,  or  the  Settled  Luid  Act,  s.  21, 
entitled  as  of  right  to  payment  out.  Under  the 
Settled  Land  Act  the  court  has  a  discretion  to 
order  such  payment.  Whether  it  has  such  dis- 
cretion under  the  Lands  Clauses  Act,  quaere. 
Hohson's  Trusts,  In  re  (7  Ch.  D.  708),  doubted. 
Smith,  In  re,  Z.  ^  N.  W,  By.,  Ex  parte,  68 
L.  J.,  Ch.  108  :  40  Ch.  D.  386  ;  60  L.  T.  77 ;  37 
W.  B.  199— C.  A. 

Where  a  sum  paid  into  the  bank,  under  the 
Lands  Clauses  Act,  was  about  to  be  reduced  by 
an  investment  in  land  to  less  than  70/.,  the 
residue  was  ordered  to  be  paid  out  to  trustees 
nominated  under  the  71st  section.  Kinsey,  In  re, 
1  N.  B.  303. 

Purchase-money  of  land  taken  by  a  company 
paid  out  without  service  on  the  cestuis  que  trus- 
tent ;  the  trustees  for  sale,  after  the  death  of  a 
tenant  for  life,  adopting  the  purchase.  East,  In 
tv,  2W.B.111. 

Trustees  with  a  power  of  sale  are  "persons 
absolutely  entitled**  within  the  meaning  of  s.  69 
of  the  Lands  Clauses  Act,  1846,  and  the  purchase- 
money  of  lands  vested  in  such  trustees  paid  into 
court  under  that  act  may  be  paid  out  to  them  on 
petition.  TJwmais  Settlement,  In  re,  46  L.  T. 
746  ;  30  W.  B.  244. 

for  Harried  Woman  and  Children.]— Where  a 
railway  company  took  real  property  vested  in 
trustees  for  a  married  woman  anid  her  children, 
and  paid  the  money  into  court,  the  court  declined, 
under  ss.  69  and  78  of  the  8  as  9  Vict  c  18,  to 
direct  the  fund  to  be  paid  to  the  trustees.  Shar' 
uxHfdf  Inre,  3  Giff.  218. 


L  Petition  or  Summons. 

i.  What  Court  and  Tranter, 

To  what  Braaeh  of  Court]  —  Lands  were 
devised  by  A.  and  B.  upon  trusts  almost  identioal. 
A  railway  company  took  part  of  A.*s  lands,  and 
an  order  for  investment  of  the  purchase-money 
was  made  by  Stuart,  V.-C.  Subsequently  the 
company  took  part  of  B.*8  lands,  and  a  similar 
order  for  investment  was  made  by  Wood,  V.-G. 
One  petition  for  payment  out  of  both  funds  was 

E resented  to  Wood,  V.-G.,  who  made  the  order, 
ut  as  he  entertained  some  doubt  as  to  his 
jurisdiction,  desired  that  the  case  should  be 
mentioned  to  the  Court  of  Appeal : — ^Held,  that 
all  subsequent  orders  in  a  matter  should  be 
made  where  the  first  order  was  made,  and  that 
in  dealing  with  both  funds,  that  in  Wood,  V.-C.*s 
jurisdiction  should  have  been  transferred  to 
Stuart,  V.-C,  to  whom  the  application  for  pay- 
ment out  should  have  been  made.  Erowse, 
In  re,  14  L.  T.  37. 

46—2 
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When  two  fands  paid  into  oonrt  under  the 
Lands  danses  Act  have  been  dealt  with  by 
different  branches  of  the  court,  and  it  is  desired 
to  deal  wit^  both  funds  at  the  same  time,  the 
court  will  giye  leave  to  present  one  petition  in 
both  matters  in  one  branch  of  the  court,  with- 
out transferring  either  of  the  matters.  Arden 
iLord),  In  r«,  L.  B.  10  Ch.  446 ;  24  W.  B. 
190. 

The  rule  which  requires  applications  to  be 
made  in  the  same  branch  of  the  court : — Held, 
not  to  apply  to  applications  for  the  payment 
of  dividends  upon  sums  paid  into  court  in  the 
matter  of  a  private  act  of  parliament.  BiUton 
Owacf,  In  re,  10  W.  B.  616.  S.  P.,  Hayter, 
Mb  parte,  10  W.  B.  667. 


ii.  lUle  and  Form. 

How  entitled.] — ^A  petition  presented  under  a 
local  act  of  parliament,  in  which  the  Lands 
Clauses  Act  is  incorporated,  must  be  entitled 
**  In  the  matter  of  tJie  Lands  Clauses  Consolida- 
tion Act"  (8  &  9  Vict.  c.  18"),  as  well  as  "  In  the 
matter  of  the  local  act"  Clarke^  In  re,  10  L.  T. 
S66. 

The  application  of  the  purchase-money  of 
land  taken  by  a  railway  company  to  the  redemp- 
tion of  land  tax,  is  a  reinvestment  within  the 
Lands  Clauses  Act,  and  the  costs  of  it  are 
chargeable  on  the  company  under  s.  80 ;  and 
the  land  being  part  of  a  charity  estate,  the 
petition  must  be  sanctioned  by  the  charity  com- 
missioners* certificate,  and  must  be  intituled  in 
the  matter  of  the  statute  of  62  Geo.  8,  o.  101, 
must  have  the  fiat  of  the  attorney-general,  and 
be  signed  by  two  individual  petitioners,  and  not 
hy  a  corporation  and  an  individual  Z,  JS.  ^  S,  C, 
By,,  In  re,  18  Beav.  608. 

A  railway  company  agreed  with  the  com- 
mittee to  purchase  part  of  a  lunatic's  land.  The 
purchase-money  was  ascertained  under  the  Lands 
Clauses  Act,  s.  9,  but  had  not  been  paid  into 
court.  A  petition  was  presented  by  the  com- 
mittee and  next  of  kin  of  the  lunatic,  praying 
for  confirmation  of  the  master's  report  affirming 
the  sale,  for  liberty  to  the  committee  to  convey, 
that  the  purchase-money  should  be  invested  in 
consols,  and  be  carried  to  "the  account  of  the 
committee  and  the  company,"  and  for  payment 
of  the  dividends  to  the  committee.  The  lords 
justices  directed  the  petition  to  be  entitled  in 
the  Lands  Clauses  Act,  and  in  the  Chancery 
Division  of  the  High  Court  as  well  as  in  lunacy, 
and  that  the  purdiase-money  when  invested 
should  be  carried  to  "  the  account  of  the  lunatic 
and  of  the  company."  Subject  to  these  amend- 
ments the  court  made  the  order  as  prayed,  hold- 
ing that  actual  payment  in,  under,  and  to  the 
account  directed  by  s.  69,  was  not  essential  to 
the  company's  title.  Milrtee,  In  re,  1  Ch.  D. 
28  ;  24  W.  B.  98* 

Form  and  Contents.] — ^Upon  petition  for  the 
investment  of  money  paid  in  under  a  railway 
act,  it  was  objected  that  the  petition  was  made 
unnecessarily  long  by  the  introduction  of  certain 
clauses  in  the  railway  acts,  which,  being  public 
acts,  were  sufficiently  known  to  the  court,  and 
'that  the  costs  of  such  petition  ought  not  to  be 
allowed: — Held,  that  the  introduction  of  the 
railway  clauses  was  not  unnecessary,  and  the 
petitioner  was  entitled  to  the  costs.    Lilley's 


TrtbiUee,  In  re,  17  Sim.  110 ;    19  L.  J^   Ch. 
329. 

The  consent  of  the  charity  commissionezs  is 
not  required  to  a  petition  presented  bj  the 
trustees  of  a  charity  for  the  reinvestment  in 
land  of  the  purchase-money  paid  into  court  in 
respect  of  land  belonging  to  the  charity,  which 
has  been  taken  compnlsorily  under  the  Lands 
Clauses  Act,  1846.  KyngetUnie  Charity,  Jn  re, 
30  W.  B.  78. 

Vnmber  of  Petltioni.]  —  Moneys  paid  into 
court  by  two  companies  under  the  Lands  Clauses 
Act,  ordered  to  ub  paid  out  on  one  petition^  and 
the  costs  appropriated  between  the  two  com- 
panies. Sniffietd  Corporation,  Eib  parte^  21 
Beav.  162. 

ftoaling  Petition.] — ^When  a  company  is  joinecl 
as  a  co-petitioner,  but  the  petition  asks  no  pay- 
ment to  them,  it  need  not  bear  the  company's 
seaL  Edward  VI,  Almshouees,  In  re,  37  L.  J., 
Ch.  664  ;  19  L.  T.  80  ;  16  W.  B.  841. 

Sealing  Summons.] — A  summons  by  a  railway 
company  for  payment  out  of  a  sum  of  les  than 
1,0002.  to  their  secretary,  was  directed  to  be 
sealed  in  analosy  to  the  practice  in  case  of 
petitions.  Maiikone  and  Athford  By.,  In  re, 
63  L.  J.,  Ch.  127  ;  26  Ch.  D.  168  ;  49  L.  T.  777 ; 
32  W.  B.  181. 


iii.  Parties  arid  Serciee. 

Person  partly  entitled.]— A  party  entitled  to 
an  aliquot  share  of  purcluise-money  paid  into 
court  may  on  petition  obtain  payment  of  such 
share  without  notice  to  the  other  parties  in- 
terested.   Midland  By,,  In  re,  II  Jur.  1096. 

Service  on  Comiiany.]— A  sum  of  money  waa 

Said  into  court  by  a  railway  company,  and  the 
ividends  were  ordered  to  be  pBdd  to  Alexander 
H.  and  Frances  Elizabeth  H.  The  latter  married  ; 
and  a  petition,  rendered  necessary  by  that  event, 
was  presented  by  Alexander  H.  and  Frances 
Elizabeth  and  her  husband  for  payment  of  tbe 
dividends,  and  was  served  on  the  company  :-^ 
Held,  that  the  service  on  the  company  was 
unnecessary,  and  that  the  costs  must  be  paid  by 
the  petitioners.  Mordem,  Ex  parte,  2  De  6. 
k  Sm.  263 ;  12  Jur.  846. 

Certain  glebe  lands  belonging  to  the  rectory 
of  Kirkby  Overblow  having  been  taken  by  a 
railway  company,  and  the  money  paid  int^ 
court,  a  petition  was  presented  by  tide  rector  for 
investment  of  the  money : — ^Held,  that  it  was 
not  necessaiy  to  serve  the  company  with  notice 
of  the  petition.  EirJbby  Overblow  (^Bector^,  JBx 
parte,  Leedt  and  ThirA  By^  In  re,  19  L.  J.,  Ch. 
329. 

When  the  purchase-money  of  land  taken  under 
the  Lands  Clauses  Act  was  paid  into  court  in 
a  cause  to  the  credit  of  the  account  of  the 
entailed  estates  of  the  testator : — ^Held,  that 
such  payment  discharged  the  fund  from  the 
jurisdiction  of  the  act,  and  that  the  company 
was  improperly  served  with  a  petition  for  pay- 
ment out    Pretoatt  v.  Wood,  87  L.  J.,  Ch.  691. 

Chnrohwardenf  and  Orerioers.l — Under  69 
Geo.  3,  c.  12,  lands  belonging  to  tne  parish  are 
vested  in  the  churchwardens  and  overseers  of 
the  parish,  as  a  corporation.  Therefore,  where 
feoffees  to  charitable  uses  were  empowered  to 
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sell  and  convey  their  lands  to  the  commiseioners 
under  the  Improvement  Act: — ^Held,  that  the 
petition  for  the  investment  of  the  purchase- 
money  should  be  presented  in  the  names  of 
the  churchwardens  and  overseers  of  the  parish 
in  which  the  charitv  was  established.  Annedey^ 
Ikt  parte,  2  Y.  Ac  ColL  350 ;  6  L.  J.,  Ex.  Eq.  81. 
Semble,  that  churchwardens  and  overseerSi 
having  no  corporate  seal,  have  no  power  to 
execute  a  power  of  attorney,  authorising  a  party 
to  continue  receiving  the  dividends  of  stock, 
notvnthstanding  fluctuations  in  the  number  and 
identity  of  the  numbers  of  the  corporation.    lb. 

Freemen.] — ^In  cases  where  the  land  belonging 
to  a  corporation  is  taken  by  a  railway  company, 
and  the  purchase-money  is  paid  into  the  bank, 
the  court  will  not  allow  any  steps  to  be  taken 
with  reference  to  the  final  apphcation  of  such 
purchase-money,  unless  it  be  satisfied  that  the 
freemen  are  represented.  Lineoln  CorporaHony 
He  parte,  Great  Northern  Ry.^  In  re,  6  Bailw. 
Cas.  738. 

Beet  85.] — Where  a  railway  comnany  has 
paid  the  estimated  value  of  a  piece  of  land  into 
court  under  s.  86  of  the  Lands  Clauses  Act,  and 
afterwards  concludes  the  purchase  by  contract, 
the  court  will  not  order  the  payment  out  to  the 
company  of  the  sum  deposited,  unless  the  vendor 
joins  in  the  petition,  or  a  copy  of  it  is  served 
upon  him.  South  Wales  JRy^  In  re,  6  Bailw. 
Cos.  161. 

Parties  to  Suit.} — ^Where  the  money  in  court 
is  the  subject  also  of  a  suit,  all  parties  to  the  suit 
should  be  served  with  the  petition  for  reinvest- 
ment. Brandon  v.  Branaon,  32  L.  J.,  Ch.  20  ; 
7  L.  T.  499  ;  9  Jur.  (N.S.)  11 ;  11  W.  B.  63. 

Ineumbranees  and  Charges.] — Upon  a  petition 
for  the  payment  out  of  court  to  an  incumbrancer 
of  compensation  monev  paid  into  court  by  a 
company  under  s.  69  of  the  Lands  Clauses  Act, 
the  incumbrancer  is  not  a  necessary  party  to 
be  served  with  the  petition,  and  is  not  entitled 
to  have  the  costs  of  his  appearance  from  the 
company.  HadfiM,  Ex  parte,  29  Beav.  370 ; 
30  L.  J.,  Ch.  278  ;  7  Jur.  (WA)  383 ;  9  W.  E. 
263. 

Upon  a  petition  for  payment  to  a  petitioner 
of  the  income  of  a  fund  arising  from  the  sale  of 
land  to  a  railway  company,  he  being  in  posses- 
sion at  the  time  of  the  sale  as  tenant  for  life, 
subject  to  mortgages  created  by  himself,  the 
court  will  make  an  order,  without  requiring  the 
mortgagees  to  be  served  with  the  petition.  But 
semble,  such  service  could  not  have  been  dis- 
pensed with,  in  case  the  tenant  for  life  had 
been  out  of  possession  at  the  date  of  the  sale. 
HungerforWe  Tntet,  In  re,  3  Kay  &  J.  466. 

Where  a  petition  was  presented  for  payment 
out  of  court  of  purchase-money  paid  in  in  re- 
spect of  real  estate  purchased  under  the  General 
Metropolitan  Paving  Act  (67  Geo.  3,  c.  29), 
service  of  the  petition  upon  parties  entitled  to 
certain  small  rent-charges  charged  on  the  pro- 
perty purchased,  but  which  were  amply  secured 
on  other  property  not  included  in  the  purchase, 
was  held  to  be  unnecessary.  Mercer/  Co.,  Ex 
parte,  48  L.  J.,  Ch.  384  ;  10  Ch.  D.  481 ;  27  W.  B. 
424. 

On  a  petition  by  tenant  for  life  under  the 
Lands  Clauses  Act  for  interim  investment  and 
payment  of  the  dividends  to  him,  it  is  unneces- 


sary to  serve  persons  having  charges  on  the 
inheritance  prior  to  the  life  estate.  Morris,  In 
YV,  46  L.  J.,  Ch.  63  ;  L.  B.  20  Eq.  470 ;  23  W.  B. 
861. 

Bemai]idermo&.] — ^A  railway  company  had 
taken  land  which  was  settled  on  three  successive 
tenants  for  life,  with  various  remainders  over, 
and  had  paid  the  money  into  court,  which  had 
been  invested  in  consols :  on  the  petition  of  the 
first  tenant  for  life,  without  service  of  the  peti- 
tion on  those  in  remainder,  for  the  reinvestment 
of  the  money  in  the  purchase  of  land,  which  had 
been  approved  of  by  the  master : — Held,  that 
the  tenants  for  life  in  remainder  need  not  appear. 
Oxford  and  Bletehley  Junction  Rv,,  Ex  parte, 
Broton,  In  re,  6  Bailw.  Cas.  703  ;  16  Jur.  168. 

When  purchase-money  has  been  pcdd  in  under 
the  Lands  Clauses  Act,  s.  74,  in  respect  dt  lands 
let  on  lease  at  rack-rent,  and  settlnl  to  the  use 
of  a  tenant  for  Ufe,  with  remainder  over,  it  is 
proper  to  make  the  remainderman  a  respondent 
to  a  petition  by  the  tenant  for  life  for  invest- 
ment and  payment  of  dividends,  although  the 
interest  of  the  proposed  investment  of  the 
money  will  be  less  tnan  the  rent  reserved  by 
the  lease.  Crane,  In  re,  Jj.  ^  7  Eq.  322;  17 
W.  B.  316. 

The  petition  of  a  tenant  for  life  under  the 
Lands  Clauses  Act,  1846,  for  reinvestment  in 
the  purchase  of  land  of  the  proceeds  of  settled 
property  taken  by  a  railway  company,  need  not 
be  served  upon  any  person  entitled  in  remainder. 
Staples,  Ex  parte,  1  De  G.  M.  &  G.  294  :  21 L.  J., 
Ch.  251. 

Upon  a  petition,  presented  by  a  tenant  for  life, 
for  the  reinvestment  in  land  of  compensation 
money  paid  for  lands  taken  by  a  railway  com- 
pany, the  remaindermen  and  trustees,  if  they 
approve,  ought  to  join  in  the  petition  or  abstain 
from  appearing  at  the  hearing.  WUson  v.  Foster, 
Laneashire  anii  Yorkshire  My.,  In  re,  26  B^v. 
898  ;  28  L.  J.,  Ch.  410 ;  6  Jur.  (N.a)  113  ;  7  W.  B. 
172. 

When  a  petition  is  presented  bv  a  tenant  for 
life  for  the  reinvestment  of  purchase-money  in 
any  other  kind  of  investment  than  lands,  the 
remainderman  ought  to  be  served.  Leigh,  In  re, 
40  L.  J.,  Ch.  687  ;  L.  B.  6  Ch.  887 ;  24  L.  T.  467  ; 
19  W.  B.  1106. 

In  a  petition  for  the  investment  in  consolB  of 
a  fund  paid  into  court  under  the  Ijuids  Clauses 
Act,  and  payment  of  the  dividends  to  the  person 
for  the  time  being  entitled  thereto,  it  is  neces- 
sary and  sufficient  that  the  tenant  of  the  imme- 
diate freehold  should  appear.  Finch,  In  re,  14 
L.  T.  394  ;  14  W.  B.  472. 

Tmsteei — Cestui  que  Tmst.]~On  applications 
by  trustees  who  are  ** absolutely  entitled"  for 
payment  out  of  court,  it  is  not  necessary  to  serve 
the  cestui  que  trust.  Thomases  Settlement,  In  re, 
46  L.  T.  746 ;  30  W.  B.  244. 


iv.  Eoidenoe  in  Support, 

AAdavit  of  Titlo.]~Where  a  tenant  for  life  of 
lands  sold  by  him,  "under  a  railway  act,  to  the 
company,  presents  a  petition  for  the  investment 
of  the  purchase-money  and  payment  of  the  divi- 
dends, the  usual  affidavit  that  he  believes  his 
title  to  be  good,  and  that  he  is  not  aware  of  any 
other  claims,  will  not  be  dispensed  with,  although 
the  petitioner  is  aged  and  infirm,  and  although 
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the  oompany  may  have  oontiacted  with  him, 
accepted  nis  title,  and  consented  to  the  prayer  of 
the  petition.  Molliek,  Ma  parte^  4  BaUw.  Caa. 
498  ;  16  L.  J.,  Gh.  71. 

As  a  general  rule,  the  court  reqaires  in  all 
petitions,  nnder  acts  of  parliament  for  local 
impioyements,  &c.,  for  payment  of  money  out  of 
court,  that  the  parties  applying  shall,  by  tdfidayit, 
shortly  verify  their  title,  and  state  that  to  their 
knowledge  and  be^ef  no  other  person  has  any 
title  to,  or  claims  any  interest  in,  the  estate. 
^eart^  Ex  parte,  IHset  Market  Improvement  Aet, 
In  re,  2  Y.  &  J.  493. 

Where,  by  a  railway  act,  it  was  proTided  that 
parties  in  possession  of  lands  taken  by  the  com- 
pany were  to  be  deemed  lawfully  entitled  until 
the  contraiT  shown  to  the  satisfaction  of  the 
court,  and  that  where  the  party  could  not  make 
out  a  good  title,  the  company  should  pay  the 
purchase-money  into  court,  subject  to  the  aispo- 
sition  of  the  court : — Held,  that  the  party,  on  his 
own  affidavit  of  his  title,  was  entitled  to  an  order 
for  the  nayment  of  money  to  him  for  his  absolute 
use.  Urainge,  Ex  parte,  Q,  W,  By.,  In  re,  S 
Y.  k  GoU.  62  ;  2  Jur.  640. 

The  affidavit  of  no  title  in  any  other  person 
required  by  the  Consolidated  Orders  XxXIV. 
r.  3,  in  support  of  petitions  under  acts  of  par- 
liament for  the  interim  investment  of  purchase- 
money  and  payment  of  dividends  to  the  persons 
entitled  thereto  was,  in  the  case  of  a  petition 
under  the  Lands  Clauses  Act,  1845,  s.  70,  by  a 
large  public  corporation,  dispensed  with.  JUag- 
dalen  College,  Oorford,  In  re,  42  L.  T.  822. 

On  an  application  by  tenant  for  life  for  pay- 
ment to  h^  of  dividends  on  the  purchase-money 
of  land  taken  by  railway  company,  her  affidavit 
as  to  title  dispensed  with.  Smith,  In  re,  1 4  W.  B. 
949. 

By  whom  made.]— When  the  trustees  of 

a  charity  petitioned  for  the  investment  and  pay- 
ment Qf  dividends  of  a  fund  in  court  under  the 
Lands  Clauses  Act,  the  idfidavit  of  no  incum- 
brances was  accepted  as  sufficient,  though  made 
by  their  clerk  and  not  by  the  petitioners  them- 
selves. Edward  the  SiatKt  Mmehousee,  In  re, 
37  L,  J.,  Ch.  664 ;  19  L.  T.  80  ;  16  W.  R.  841. 

When  a  tenant  for  life  was  too  infirm  to  make 
an  aMdavit  of  title  on  a  petition  for  payment  to 
him*  of  dividends  of  purchase-money  paid  into 
court  by  a  railway  company,  an  affidavit  made 
by  his  solicitor  was  held  sufficient.  HaUey,  In  re, 
22  L.  T.  11. 

The  affidavit  of  the  managing  clerk  of  the 
petitioner's  solicitor  was,  under  the  circum- 
stances of  the  case,  held  sufficient  to  verify  the 
petitioner's  title,  8t.  Benet't.  In  re,  12  L.  T. 
762. 

Proof  of  Beedi.]— On  payment  out  of  court  of 
railway  purchase-money  for  land  belonging  to  a 
tenant  in  tail,  a  disentailing  deed  being  executed, 
although  such  deed  applied  to  idl  ^e  estates,  of 
which  a  very  small  portion  had  been  taken  by 
the  company,  the  deed  must  be  made  an  exhibit, 
and  an  affidavit  attesting  the  execution  of  it  is  not 
sufficient.  FieU,  In  re,  8  L.  T.  722  ;  11  W.  B. 
927. 

In  ex  parte  cases  a  deed  must,  generally 
sneaking,  be  proved  by  the  attesting  witnesses. 
Bea^'4  Eitate,  In  re,  I  Jur.  (N.8.)  222  ;  3  Eq.  B. 
612  ;  3  W.  B.  312. 

On  an  unopposed  petition  for  payment  out  of 
court  of  purchase-money  paid  in  ^y  a  railway 


company,  proof  of  the  handwriting  of  the  attest^ 
ing  witnesses  to  a  deed  affecting  &e  petitioner*^ 
tide  is  sufficient  evidence  of  the  execution  of  the 
deed.  Mair,  In  re,  42  L.  J.,  Ch.  882  ;  28  L.  T. 
760 ;  21  W.  B.  749. 

V.  Be/erenoei  for  Inquiry, 

Temperaiy  InYOstmont — Jiiriidiotio&.] — ^Form 
of  order  of  reference  as  to  temporary  invest- 
ment on  a  proposed  real  security  of  money  paid 
into  court  upon  the  purchase  of  land  by  a  rail- 
way oompany.  On  the  master  reporting  against 
the  proposed  investment,  and  that  no  investment 
on  real  security  would  be  for  the  benefit  of  the 
parties : — Held,  that  it  was  competent  to  the 
master  so  to  report,  and  the  court  declined  to 
order  the  investment  to  be  made.  Franklyn*9 
Settlement,  In  re,  1  De  G.  &  Sm.  628  ;  6  Bailw. 
Cas.  206  ;  17  L.  J.,  Ch.  166 ;  12  Jur.  642. 

Fonn  of  Bafbronoe.]— Where  under  private 
acts,  &c.,  the  court  has  jurisdiction  to  proceed 
In  la  summary  way  by  petition,  it  is  not  usuaJ  on 
directing  a  reference  to  ascertain  the  parties 
entitled,  to  direct  the  production  of  deeds  and 
documents,  and  to  examine  the  parties.  I/nuUm 
Book  Co,,  In  re,  11  Beav.  78  ;  17  L.  J.,  Ch.  Ill ; 
12  Jur.  406. 

One  such  reference  having  been  made,  the 
court  refused  with  costs  an  application  of  a 
second  claimant,  for  a  second  order  containing 
special  directions.    2h. 

A  railway  oompany  took  some  settled  land^ 
and  pcdd  the  purchase-monev  into  court.  A 
reference  to  the  master,  on  the  petition  of  the 
tenant  for  life,  to  inquire  as  to  the  propriety  of 
a  proposed  purchase  of  land  to  be  settl«l  to  the 
same  uses  and  the  title  to  it,  and  a  direction  that 
if  he  should  approve  <tf  the  purchase  and  title  he 
should  settle  the  conveyance,  and  that  the  money 
should  be  paid  to  the  vendors,  were  comprised  in 
one  order.  Metherell,  Ex  parte,  20  L.  J.,  Ch.  629 ; 
16  Jur.  72. 

Where  a  sum  of  money  is  in  court  to  be 
invested  in  land,  the  court  will  order  a  reference 
as  to  a  proposed  investment,  but  will  refuse  to 
make  any  prospective  order  as  to  any  other 
investment  in  the  event  of  those  proposed  being 
rejected.  Pumfrey,  Ex  parte,  Oxford,  Worcetter^ 
and  Wolverhampton  By^  In  re,  4  Bailw.  Caa. 
490. 

In  what  Cases.] — On  application  made  by  the 
churchwardens  and  overseers  of  a  parish  to  have 
a  sum  of  money  which  had  been  paid  into  court 
by  a  railway  company  for  the  purchase  of  certain 
buildings  and  land,  paid  out  to  them  for  the  pur* 
pose  of  buying  other  land,  and  erecting  other 
buildings  in  substitution  of  those  taken  by  the 
company,  the  court  refused  to  make  a  summary 
order,  and  directed  a  reference  to  the  master. 
Bieeeter  CJiurchwardent,  Ex  parte,  Buckingham^ 
thire  By.,  In  re,  6  Bailw.  Cas.  205. 

The  court  will,  where  necessary,  refer  it  to 
chambers  to  inquire  into  a  proper  fund  for  the 
investment  of  moneys  ^d  into  court  under  the 
Lands  Clauses  Act.  bunraven,  In  re,  6  It.  T. 
623  ;  10  W.  B.  66. 

On  a  petition  for  the  reinvestment  of  60Z. 
paid  iQto  court  under  the  Lands  Clauses  Act  in 
mnd  adjoining  the  settled  estate,  the  court 
refused  to  dispense  with  the  usual  order  of 
reference  as  to  title,  but  gave  leave  to  the  parties 
to  apply  in  chambers  that  the  investigation  of 
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the  title  might  be  dispenBed  with«     Blomfieldt 
In  re,  26  W.  B.  37. 

Death  pendiBflf  Befarence.] — On  a  petition 
under  the  Lan£  Clauses  Act  to  sanction  an 
inyestment  in  land,  an  order  was  made  approving 
the  investment,  and  directing  a  reference  as  to 
title.  Before  the  order  was  fully  worked  out  the 
petitioner  died.  On  the  application  of  his 
executors,  it  was  ordered  that  the  proceedings 
should  be  reyived  for  their  benefit.  JTov/,  In  re, 
42  L.  J.,  Oh.  900. 

yi.  Puym&nt  out — Petiium  or  Summont, 

Pemianent  InTeftnumt.] — ^In  applications  for 
payment  out  of  court  and  investment  under  the 
Settled  Land  Act,  1882,  of  funds  in  court  repre- 
senting the  purchase-money  of  lands  taken  under 
the  provisions  of  the  Lands  Clauses  Act,  1845, 
the  court  has  a  discretion  under  the  Bules  of  the 
Supreme  Court,  1883,  Ord.  LXX.  r.  1,  and,  where 
an  application  by  petition  is  cheaper  and  more 
expeditious  than  by  summons,  will  not  disallow 
the  costs  of  a  petition,  although  the  proceeding 
falls  within  the  Bules  of  the  Supreme  Court, 
1883,  Ord.  LV.  r.  2,  sub-r.  7,  as  business  to  be 
transacted  in  chambers.  Li  such  cases,  however, 
the  option  of  proceeding  by  petition  or  summons 
is  at  the  applicant's  risk.  Bethlehem  and  Bride- 
well  HotpitaU,  In  re,  64  L.  J.,  Ch.  1148 ;  80 
Ch.  D.  641  ;  63  L.  T.  668 ;  34  W.  B.  148. 

Alteration  of  Buildings.] — ^Upon  an  applica- 
tion by  the  sole  surviving  trustee  under  a  will 
that  1,8302.,  part  of  a  sum  of  2,1002.  in  the  Bank 
of  England,  being  the  purchase-money  and  com- 
pensation for  lands  vested  in  him  and  taken  by 
the  Bradford  Corporation  under  the  Lands  Clauses 
Act,  1846,  and  the  Bradford  Water,  &c.,  Act, 
1881,  might  be  paid  to  the  applicant,  he  under- 
taking to  apply  it  in  converting  a  dwelling-house 
and  two  shops  into  three  shops,  and  that  the 
balance,  770Z.,  might  be  invested  in  3  per 
cent,  annuities  : — Held,  that  the  application  did 
not  come  within  the  meaning  of  Ord.  LV.  r.  2, 
sub-r.  7,  of  the  Rules  of  Court,  1883,  and  might 
be  made  bypetition.  Hargreate^e  Tnut,  In  re^ 
Bradford  drporation,  JSao  parte^  68  L.  T.  367. 

Additional  Building!.] — ^Upon  an  application 
by  the  master  and  fellows  of  a  college  that 
certain  funds  in  court  amounting  to  about 
7,0002.,  and  representing  the  purchase-moneys 
of  lands  belonging  to  the  college,  and  taken  by  a 
railway  company  under  the  Lfuids  Clauses  Act, 
1846,  might  be  paid  to  the  applicants,  they 
undertaking  to  apply  it  in  builoing  two  resi- 
dences as  an  addition  to  the  coUege : — Held, 
tliat  the  application  was  not  an  "  application  for 
interim  and  permanent  investment,  and  for  pay- 
ment of  dividends"  within  the  terms  of  Ord.  LV. 
r.  2,  sub-r.  7,  of  the  Bules  of  Court,  1883,  and 
might  be  made  by  petition.  Jeew  College,  Cam" 
bridge,  Ex  parte,  60  L.  T.  683. 

Apportionment  of  DiTidendi.] — ^An  order  had 
been  obtained  on  petition  for  payment  to  a  tenant 
for  life  of  dividends  of  a  sum  of  stock  represent- 
ing purchase-money  paid  into  court  by  a  company 
which  had  taken  Itaid  in  settlement.  The  tenant 
for  life  died,  and  the  guardian  of  an  infant  tenant 
in  tail  entered  into  receipt  of  the  rents  and  pro- 
fits. At  the  death  of  the  tenant  for  life  two 
dividends  and  a  proportionate  part  of  a  third 


had  not  been  received  by  him  : — ^Held,  that  the 
order  for  the  payment  to  the  executors  of  the 
tenant  for  life  of  the  dividends  and  apportioned 
part  of  the  dividend  might  have  been  obtained 
oy  summons;  but  that  the  order  for  the  pay- 
ment of  the  other  apportioned  part  of  the 
dividend,  and  for  future  payment  of  dividends 
to  the  guardian  of  the  tiifant  tenant  in  tail, 
could  properly  be  made  only  on  petition,  of 
which  the  company  must  pay  the  costs.  JolijffVe 
Ettate,  In  re,  L.  B.  9  Eq.  668 ;  23  L.  T.  303. 
See  Stafford! e  Charity,  In  re,  67  L.  T.  846. 

OonitmetioiL  of  Will  inTolyod.]  —  Where 
money  has  been  paid  into  court  under  the  pro- 
visions of  the  Lands  Clauses  Act,  1846,  and  the 
ascertainment  of  the  persons  entitled  involves 
the  construction  of  a  will,  the  application  must 
be  bv  petition  and  not  by  summons.  Hicke,  In 
re,  North  Baetem  By.,  Ex  parte,  68  L.  J.,  Ch. 
668  ;  8  B.  319 ;  70  L.  T.  629. 

Originating  Summons.] — A  public  body  paying 
in  money  under  the  act  must  pay  the  costs  of  an 
originating  summons  for  payment  out  issued  with 
its  concurrence,  although  there  is  no  jurisdiction 
to  deal  with  the  matter  on  a  summons.    Ih, 

Amonnt  not  oxooeding  41,000.] — ^An  applica- 
tion for  payment  out  of  court  to  a  person 
absolutely  entitled  of  a  sum  of  cash  not  exceed- 
ing 1,0002.  paid  in  under  the  Lands  Clauses  Act, 
1846,  is  rightly  made  by  summons,  not  by 
petition.    Maagwich,  In  re,  63  L.  J.,  Ch.  833 ; 

25  Ch.  D.  371 ;  49  L.  T.  660  ;  32  W.  B.  612. 
Bule  2,  sub-r.  7,  of  Ord.  LY.  of  the  Bules  of  the 

Supreme  Court,  1883,  though  it  aifects  the  juris- 
diction, and  not  merely  the  procedure  of  the 
court,  is  not  ultra  vires,  being  in  accordance 
with  the  power  conferred  by  18  ft  19  Yict.  c.  186, 
s.  16,  and  in  fact  intended  to  be  made  under  the 
powers  of  that  act,  as  well  as  under  those  con- 
ferred by  the  judicature  acts.  Ltrndon  Corpora' 
tian,  Ex  parte,  63  L.  J.,  Ch.  6 ;  26  Ch.  D.  884 ; 
49  L.  T.  437  ;  32  W.  B.  87. 

An  application  for  payment  out  of  court  of 
money  paid  in  under  the  Lands  Clauses  Act, 
1846,  must  be  by  summons,  and  not  by  petition. 
Oalton'i  WiU,  In  re,  63  L.  J.,  Ch.  329 ;  26  Ch.  D. 
240 ;  49  L.  T.  666  ;  82  W.  B.  167. 

The  general  words  of  Ord.  LV.  r.  2,  sub-r.  2, 
not  being  cut  down  by  sub-r.  7  of  the  same  rule, 
applications  for  payment  out  of  sums  not  exceed- 
ing 1,0002.,  paid  in  under  the  Lands  Clauses  Act, 
must  now  be  made  by  summons  in  chambers  and 
not  by  petition.  Maidetone  and  Athford  By^ 
In  re,  63  L.  J.,  Ch.  127  ;  25  Ch.  D.  168  ;  49  L.  T. 
777 ;  32  W.  B.  181. 

Where  Judgment  or  Ordor.] — ^Application 

was  made  by  summons  for  payment  out  of  court 
of  a  sum  not  exceeding  1,0002.,  liberated  by  the 
death  of  an  annuitant.  Orders  of  court  had  been 
made  from  time  to  time  directing  payment  to 
the  present  applicant  of  part  of  the  same  funds 
already  released  by  the  death  of  another  annui- 
tant, and  also  of  the  surplus  interest,  after  satis- 
fying the  remaining  annuities : — ^Held,  that  there 
hiad  been  an  order  declaring  his  rights  within 
Ord.  LY.  r.  2,  sub-r.  1,  and  that  the  application 
was  properly  made  by  summons,  and  not  by 
petition.    Brandram,  In  re,  63  L.  J.,  Ch.  331 ; 

26  Ch.  D.  366  ;  49  L.  T.  658  ;  32  W.  B.  180. 
There  is  no  distinction  between  applications 

for  payment  or  transfer  to  a  person  and  applica- 
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tions  for  transfer  to  the  credit  of  a  cause  in 
regard  to  OixL  LV.  r.  2,  snb-r.  1 ;  and  such  appli- 
cations should  be  made  by  sammons  in  chambers 
and  not  by  petition  where  there  has  been  a  jadg- 
ment  or  order  declaring  the  rights  of  the  parties, 
though  the  sum  exceeds  1,0002.  Lancashire  and 
YorksJdre  Ry,j  In  re^  Slater  y.  Slater,  64  L.  J., 
Ch.  688  ;  72  L.  T.  627. 

Where  such  an  application  -was  made  by  peti- 
tion inst^kd  of  by  summons  the  court  ordered 
the  railway  company,  who  were  liable  under  the 
Leoids  Glauses  Act,  to  pay  the  costs  of  the  appli- 
cation, to  pay  the  costs  of  the  petitioners  and 
respondents  according  to  the  act,  such  costs  not 
to  be  greater  than  those  properly  incurred  on  a 
summons  adjourned  to  a  judge  in  chambers  and 
attended  by  counseL    Ih, 

Some  imaller  Sums.] — On  petition  for 

the  transfer  to  the  official  trustee  of  charity 
funds  of  three  sums  of  stock  then  in  court 
respectively  amounting  to  1,244{.,  44Z.,  and  36Z., 
ana  representing  the  purchase-money  of  lands 
of  a  charity  taken  by  three  railway  companies 
under  their  statutory  powers: — ^Held,  that  the 
two  companies  whose  purchase  -  moneys  were 
represented  by  the  smaller  sums  of  stock  must 
be  ordered  to  pay  only  such  costs  as  would  have 
been  incurred  if  the  application  had  been  by 
summons.  Att,-Gen.  y.  St,  JokfCs  Hospital, 
Bath,  62  L.  J.,  Ch.  707  ;  [1893]  3  Ch.  151 ;  S  B. 
661 ;  69  L.  T.  178  ;  42  W.  B.  172. 

Supplemental  Petition.] — ^In  August,  1893,  an 
order  was  made  on  the  petition  of  persons 
interested  under  a  settlement,  approTing  the 
investment  of  certain  moneys  paid  into  court,  for 
land  oompulsorily  taken  by  the  Metropolitan 
Board  of  w  orks  in  constructing  sewers  necessary 
for  developing  the  land  taken  as  a  building 
estate.  The  estimated  cost  of  the  proposed  worlu 
was  3,9682.  When  specifications  and  detailed 
plans  were  prepared,  it  was  found  necessary  to 
alter  the  line  oz  the  proposed  sewer,  and  tenders 
having  been  obtained  for  the  work,  as  altered, 
the  lowest  tender  was  4,3432.,  3752.  above  the 
estimate  on  which  the  former  order  was  made. 
The  petitioners  now  presented  a  supplemental 
petition,  asking  that  the  construction  of  the 
altered  sewer  might  be  approved  as  an  invest- 
ment, and  the  moneys  raised  out  of  the  funds  in 
court  Ko  objection  was  made  to  the  order,  but 
the  London  County  Council  objected  to  pay  the 
costs  of  both  petitions,  on  the  ground  that  the 
second  petition  was  only  made  necessary  by  the 
blunder  of  the  petitioners,  and  that  the  invest- 
ment of  the  additional  sum  required,  being  only 
3752.,  might  have  been  obtained  on  summons 
under  Bules  of  the  Supreme  Court,  Ord.  LY. 
r.  2  (7)  : — ^Held,  that,  as  the  application  was  in 
eilect  to  vary  an  order  made  on  petition,  it  could 
not  properly  be  made  by  summons,  and  the 
council  must  pay  the  costs  of  both  petitions. 
Sandersy  In  re,  70  L.  T.  756. 


J.  Oosts. 

1.  Jurisdiction  of  CkmrU 

Vo  ProvlBion  in  Special  Aet  as  to  Coitf.] — 

Sect.  6  of  the  Judicature  Act,  1890,  confers  a 
jurisdiction  which  did  not  previously  exist,  and 
gives  the  court  a  discretion  as  to  the  costs  of 
payment  out  of  court  of  money  in  a  case  where 
the  special  act,  under  which  the  money  is  paid 


in,  is  silent  as  to  them.  Miili  Bstate,  In  re  (34 
Ch.  D.  24),  superseded.  Fisher,  In  re,  63  L.  J., 
Ch.  235 ;  [1894]  1  Ch.  460 ;  7  B.  97 ;  70  li.  T. 
62  ;  42  W.  B.  241— C.  A. 

The  court  has  power,  by  virtue  of  the  genexal 
discretiona]^  powers  conferred  by  the  Ju<Scatnre 
Act,  Ord.  L  v.,  to  order  that  the  costs  of  a  petition 
for  the  payment  out  of  the  court,  to  a  person 
absolutely  entitled,  of  a  fund  paid  into  court  by 
a  company  in  respect  of  lands  taken  under  the 
compulsory  powers  of  a  special  act,  be  paid  by 
the  company,  although  the  special  act  is  prior  to 
the  Lands  Clauses  Act,  1845,  and  contains  no 
provision  as  to  such  oosts.  Lee  and  Hemingway, 
In  re,  24  Ch.  D.  669  ;  49  L.  T.  155  ;  32  W.  B.  226. 

InoorporatioiL  of  Lands  Glauses  Aet  with  Speeial 
Aoti.lj —  Commissioners  were  incorporated  by 
3  &  4  Vict.  c.  87  (1840),  for  the  purpose  of  taking 
lands  and  carrying  out  thereon  certain  public 
works,  and  by  9  &  10  Vict,  c  34  (1846),  powers  to 
construct  a  new  street  were  conferred  upon  such 
commissioners,  and  it  was  enacted  that  aU  and 
singular  the  enactments  and  provisions  of  the  act 
of  1840  should  extend  to  the  new  improvements 
as  if  they  had  been  authorised  by  the  former  actw 
Neither  of  these  acts  contained  any  provision  far 
payment  by  the  commissioners  of  the  costs  of 
applications  for  payment  out  of  purchase-moneys 
in  court  in  respect  of  lands  taken  under  the  powers 
of  the  acts.  On  petition  for  payment  out  of 
court  of  purchase-money  of  lands  taken  by  the 
commissioners: — Held  (following  Cherry* s  Settled 
Estates,  In  re  (i  Be  G.  F.  &,  J.  332)),  that  the 
Lands  Clauses  Act,  1845,  could  not  be  treated  as 
incorporated  with  the  special  acts  (3  &  4  Vict, 
c.  87,  and  9  &  10  Vict.  c.  34),  so  as  to  make  the 
commissioners  liable  to  pay  the  costs  of  the 
petition  for  pavment  out.  Dictum  of  Lord  Esher, 
k.B.,  in  WooePs  Estate,  In  re  (31  Ch.  D.  607, 617, 
618),  disapproved.  MUs*  Estate,  In  re,  56  L.  J., 
Ch.  60 ;  34  Ch.  D.  24  ;  55  L.T.  465  ;  35  W.  B.  66  ; 
51  J.  P.  151— C.  A. 

The  Judicature  Acts  and  Bules  of  Supreme 
Court,  1883,  Ord  LXV.  r.  1,  do  not  enable  the 
court  or  a  judge  to  order  costs  to  be  paid  by 
persons  who  before  the  acts  came  into  operation 
could  not  have  been  ordered  to  pay  them  ;  the 
effect  and  intention  of  the  acts  and  orders  being 
not  to  give  any  new  jurisdiction  to  awaid  costs, 
but  only  to  regulate  the  mode  in  which  costs  are 
to  be  dealt  with  in  cases  where  the  court 
antecedently  had  jurisdiction,  either  original  or 
statutory,  to  awanl  costs.  Foster  v.  O.  W.  JRy. 
(8  Q.B.  D.  515)  followed.  Mercers^  Co.,  ExparU 
(10  Ch.  D.  481),  questioned.    lb. 

The  act  18  &  19  Vict^  c.  95,  empowered  the 
commissioners  of  works  and  public  buildings, 
whom  it  incorporated  for  the  purpose,  to  tSsA 
land  oompulsorily  for  the  purpose  of  building  pub- 
lic offices.  Sect.  9  provided  that  certain  sections 
(including  s.  49)  of  a  previous  act  (3  &  4  Vict, 
c.  87),  which  had  empowered  the  commissioners 
to  execute  other  works,  should  be  deemed  to  be 
repeated  in  the  later  act  with  the  alterations 
necessary  to  make  the  same  applicable  to  its 
purposes.  Sect.  11  provided  that  any  purchase- 
money  payable  into  the  bank  should  be  paid  to 
the  account  of  the  accountant-general  of  the 
Court  of  Chanceiy,  and  should  be  applied  under 
the  directions  of  that  court  in  like  manner  as 
moneys  were  by  the  earlier  act  directed  to  be 
applied  under  the  directions  of  the  Court  of 
Exchequer,  "  with  such  power  to  the  Court  of 
Chancery  with  regard  to  costs  "  as  by  the  earlier 
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act  were  Tested  in  the  Court  of  Ezcheqaer.  Beet.  49 
of  the  earlier  act  proyided  that,  when  pnichase- 
money  was  required  to  be  paid  into  the  bank  in 
the  name  of  the  accoantant-genend  of  the  Conrt 
of  Exchequer,  and  to  be  reinTested  in  land,  it 
should  be  lawful  for  the  court  to  order  the 
expenses  of  all  purchases  from  time  to  time  to  be 
made  under  the  act  to  be  paid  by  the  commis- 
sioners. This  act  contained  no  other  proTision  as 
to  costs  : — ^Held,  that  the  effects  of  tnese  enact- 
ments was  to  introduce  the  incorporated  sections 
of  the  earlier  act  into  the  later  act,  just  as  if  they 
had  been  enacted  in  it  for  the  first  time,  and  that 
consequently,  the  later  act,  with  those  sections 
in  it,  must  be  treated  as  having  been  passed  after 
tiie  Lands  Clauses  Act,  1845.  Therefore  the  pro- 
visions of  s.  80  of  the  Lands  Clauses  Act  were, 
by  virtue  of  s.  1  of  that  act,  incorporated  with 
the  act  of  18  &  19  Vict  c.  95,  and  the  court 
has  power  to  order  the  commissioners  to  pay 
the  costs  of  an  application  for  the  payment 
out  of  purchase-money  to  the  persons  who  had 
become  absolutely  entitled  to  the  land  in  respect 
of  which  the  money 'had  been  paid  in.  Ch^rry^i 
Settled  JSgtatei,In  r«  (4  De  G.F.  A;  J.  382)  disap- 
proved. WaoiPi  Eetate,  In  re,  55  L.  J.,  Ch.  488 ; 
31  Ch.  D.  607  ;  64  L.  T.  145 ;  34  W.  B.  375— C.  A. 

A  private  charity  incorporated  by  royal  charter, 
and  having,  under  a  subsequent  special  act,  power 
to  take  land  compulsorily,  is  not  an  "  undertaking 
or  work  of  a  public  nature  "  within  the  meaning 
of  s.  fl  of  the  Lands  Clauses  Act,  1845 ;  and, 
therefore,  in  the  absence  of  express  provision, 
8.  80  of  the  last-named  act  (as  to  costs)  is  not 
incorporated  with  the  charity's  special  act.  Sion 
College^  In  re,  London  Corporation,  Ex  parte,  57 
L.  T.  743— C.  A. 

A  public  improvements  act  referred  back  to 
and  incorporated  an  earlier  public  improvements 
act,  which  in  its  turn  referred  bac^  to  and  incor- 
porated a  third.  Each  of  the  three  acts  was 
passed  after  the  Lands  Clauses  Act,  and  in  none  of 
them  was  there  any  provision  for  the  payment  of 
costs  by  the  promoters,  except  in  the  case  of 
moneys  paid  into  court  in  the  cases  of  persons 
under  disability  : — Held,  that  the  provisions 
contained  in  s.  80  of  the  Lands  Clauses  Act,  as 
to  the  payment  by  the  promoters  of  the  costs 
of  sales  and  conveyances  must  be  considered  as 
incorporated  in  the  latter  act,  there  being  nothing 
in  them  to  vary  or  except  such  provisions.  West' 
mimter  Fttate  ^Parish  of  St.  Sqfulehre^,  In  re,  4 
De  G.  J.&8.  232;  3  N.B.  594  ;  33 L.  J.,  Ch.S72; 
10Jur.(x.S.)298;9  L.T.819;12  W.B.  499.  See 
Metropolitan  District  By,  v.  Sharpe,  50  L.  J., 
Q.  B.  14 ;  5  App.  Cas.  425 ;  43  L.  T.  130 ;  28 
W.  B.  617  ;  44  J.  P.  716— H.  L.  (E.) 

Lands  are  purchased  by  a  railway  company  and 
the  money  paid  into  court,  and  invested  under  an 
act  passed  previously  to  the  passing  of  the  Lands 
Clauses  Act,  after  the  passing  of  which  the 
company  is  amalgamatea  with  others,  which 
amalgamation  acts  kicorporated  the  Lands  Clauses 
Act.  On  a  petition  for  payment  out  of  court  of 
the  purchase-money  to  ue  party  entitled,  and 
for  payment  of  the  costs  of  such  petition  by  the 
company: — Held,  that  the  company  was  not 
bound  to  pay  the  costs.  JieachdTs  Ihut^In  re, 
3  W.  B.  634. 

Special  Agreement.]— The  act  of  6  ft  7  Vict. 
c  76,  does  not  apply  where  there  is  a  special 
agreement  as  to  costs  between  the  parties. 
ef.  W.  By,,  JBb  parte,  Bhodes,  In  re,  3  Bailw. 
Cas.  516  ;  8  Jur.  1109. 


To  Company.] — It  is  unusual  to  give  costs  to  a 
company  taking  land  compulsorily,  if  it  proceeds 
to  enforce  the  contract  otherwise  than  by  the 
means  provided  by  the  act.  But  costs  will  be 
given  tola  company  proceeding  by  bill  for  specific 
performance,  instead  of  under  the  compulsory 
power  in  the  Lands  Clauses  Act,  if  the  land- 
owner, by  his  conduct,  has  rendered  it  doubtful 
whether  the  proceeding  under  the  act  could 
satisfy  all  the  impediments  interposed.  Regents 
Camal  Ch.  v.  Ware,  26  L.  J.,  Ch.  566 ;  3  Jur. 
(HJB.)  924  ;  5  W.  B.  617. 

bpreis  Power  in  Aet.]'An  express  power 
contained  in  an  act  of  parliament  to  award 
certain  specified  costs  does  not  exclude  the  in- 
herent jurisdiction  of  the  Court  of  Chancery 
over  the  costs  of  proceedings  authorised  by  the 
act  SpUalfiOds  Schools,  In  re,  L.  B.  10  Eq. 
671 ;  22  L.  T.  569 ;  18  W.  B.  799.  S.  P.,  dark 
V.  Johnson,  22  L.  T.  570 ;  18  W.  B.  800. 

Where  an  act  giving  compulsory  powers  to 
purchase,  specifically  provides  cor  payment  of 
the  costs  of  reinvestment,  the  court  will  not 
exercise  its  general  power  of  directing  payment 
of  costs.    Aeker,  In  re,  11  W.  B.  182. 

The  Court  of  Chancery  (adopting  the  practice 
of  the  Court  of  Exchequer)  gave  costs  in  the 
case  of  lands  compulsorily  taken  under  an  act  of 
parliament,  beyond  those  expressly  authorised 
by  the  act,  and  contrary  to  the  usual  practice  of 
the  Court  of  Chancery  in  such  cases.  Bobertson, 
In  re,  23  Beav.  433. 

Tnjudu  from  Xzeheqner.l — ^Under  the  com- 
pulsory powers  of  an  act,  a  puolic  body  purchased 
part  of  a  settled  estate,  and  paid  the  purchase- 
money  into  the  Court  of  Exchequer.  The  act 
provided  that  money  so  paid  in  should  be  re- 
invested in  the  purdiase  of  land,  and  that  the 
public  body  should  pay  the  expenses  of  all  pur- 
chases to  be  made  in  pursuance  of  the  act  :— 
Held,  that  although  it  was  a  matter  transferred 
from  the  Court  of  Exchequer,  tiie  Court  of 
Chancery  had  no  power  to  order  the  public  body 
to  pay  the  costs  of  a  petition  for  the  payment  of 
the  fund  to  persons  who  had  become  absolutely 
entitled  to  it.  Harrison^ s  Estate,  In  re,  40  L.  J., 
Ch.  77  ;  L.  B.  10  Eq.  532  ;  18  W.  B.  1065. 

Purchase-money  had  been  paid  into  the  Court 
of  Exchequer  by  a  company  incorporated  under 
an  act  prior  to  the  LMids  Clauses  Act,  whidi 
providea  that  the  court  should  have  power  to 
order  the  costs  of  all  purchases,  together  with  the 
necessary  costs  of  obtaining  such  order,  to  be 
paid  by  the  company.  The  costs  of  a  petition 
praying  for  the  payment  of  the  dividends  of  the 
investments  of  the  purchase-money  to  a  tenant 
for  life  had  been  ordered  by  the  Court  of  Ex- 
chequer to  be  paid  by  the  company : — Held,  that 
the  Court  of  Chancery  had  no  power  to  order  the 
costs  of  a  petition  for  transfer  of  the  fund  and 
payment  out  of  the  dividends  to  a  person  bene- 
ficially entitled,  to  be  paid  by  the  company. 
Williams,  In  re,  L.  B.  12  Eq.  488. 

Vorm  of  Order.] — ^The  Lands  Clauses  Act,  1845, 
s.  80,  only  authorises  the  court  to  make  an  order 
on  the  company  to  pay  costs,  not  an  order  to  pay 
them  out  of  any  particular  fund.  Neath  and 
Brecon  By,,  Sw  parte,  43  L.  J.,  Ch.  277 ;  L.  B.  9 
Ch.  268 ;  30  L.  T.  3 ;  22  W.  B.  242. 

Transfer  to  Aoeouat— Vorm  of  Entry.] — ^After 
fund  which  represents  purchase-money  paid  by 
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a  railway  oompany  has  been  invested  and  trans- 
ferred to  an  accoont  not  entitled  in  the  matter 
of  the  railway  company,  the  liability  of  the 
company  to  pay  costs  ceases  in  respect  of  any 
subsequent  investment  or  petition  for  payment 
of  the  fund.  FUher  v.  FUher,  43  L.  J.,  Ch.  262 ; 
L.  R.  17  Bq.  840 ;  29  L.  T.  720  ;  22  W.  R.  638. 

A  company  cannot  be  ordered  to  pay  the  costs 
of  reinvestment  where  the  money  stands  to  the 
credit  of  a  cause  only  and  not  to  the  matter  of 
the  act.  Brawn  v.  Fenunek,  35  L.  J.,  Ch.  241 ; 
13  L.  T.  787  ;  14  W.  R.  257, 

Where  a  fund,  representing  the  price  of  houses 
taken  for  the  purpose  of  a  public  undertaking, 
had  been  transfer!^  to  the  credit  of  an  adminis- 
tration suit  '*  ex  parte  the  undertakers'  account 
of  estates  devised  by  the  will,"  not  specifying  the 
special  act  or  the  Lands  Clauses  Act: — Held, 
tnat  the  undertakers  were  liable  to  pay  costs  of 
reinvestment.  Drake  v.  Oreaves,  56  L.  J.,  Ch. 
138;  83Ch.D.609;  55L.T.353;  34W.R.757. 


li,  Ompaniei  acting  under  several  Aote  cf 
Parliament, 

Inoorporation  of  Landi  Clansot  Aet.] — Monejr 
had  been  paid  into  court  and  invested  In  consols 
under  the  provisions  of  a  railway  act  passed  in 
1833,  which  contained  no  provisions  as  to  the 
payment  of  costs  by  the  company,  except  in  the 
case  of  a  reinvestment  of  tne  money  in  land. 
By  a  subsequent  act  the  company  was  amalga- 
mated with  other  companies.  This  act  repealed 
the  original  acts,  but  revived  them  for  some 
purposes,  and  enacted  that,  subject  to  the  pro- 
visions thereinbefore  contained,  the  Lands  Clauses 
Act  should  be  incorporated  with  that  act: — 
Held,  that  the  court  had  jurisdiction  to  make 
the  company  pay  the  costs  of  the  payment  of  the 
money  out  of  court  to  the  parties  beneficially 
entitled.  MUton'e  Edate,  In  re,  25  L.  J.,  Ch. 
879  ;  2  Jut.  (K.S.)  293  ;  4  W,  R.  306— KJJ. 

As  the  amalgamation  act  adopted  the  provisions 
of  the  originu  repealed  act,  the  original  act  was 
an  act  "incorporated  with  the  special  act" 
within  the  meaning  of  s.  80  of  the  Lands  Clauses 
Act.    lb. 

Where  a  railway  oompany,  under  an  act  dated 
1833,  took  lands  in  1835,  and  paid  the  money 
into  court,  and  afterwards  became  amalgamated 
by  an  act  in  which  the  Lands  Clauses  Act  was 
incorporated: — Held,  that  the  rights  of  the 
landowner  to  costs  are  governed  by  the  act  of 
1833,  and  not  by  the  Lands  Clauses  Act. 
HoUen't  Ettiite,  In  re,  1  Jnr.  (N.8.}  996;  3 
W.  R.  644. 

Lands  were  taken  and  the  purchase-money 
paid  into  the  bank,  and  subsequently  the  com- 
pany was  amalgamated  with  another,  and  the 
amidgamation  act  repealed  the  former  act,  and 
incorporated  with  it  the  Lands  Clauses  Act ;  but 
there  was  a  saving  clause,  providing  that  every- 
thing done,  suffered  or  confirmed,  before  the 
passing  of  the  amalgamation  act  should  be  valid 
as  if  the  repeal  had  not  happened,  and  the  amal- 
gamated companies  should  be  treated  as  one. 
On  a  petition  for  reinvestment  in  land  of  the 
money  so  paid  in  under  the  former  act : — ^Held, 
that  the  costs  were  payable  by  the  company 
under  such  former  act.  St,  Katherme^s  j)ock 
Co.,  In  re,  14  W.  R.  978. 

A  public  improvements  act  referred  back  to 
and  incorporated  an  earlier  public  improvements 
act,  whi<m  in  its  turn  referred  back  to  and 


incorporated  a  third.  Each  of  the  three  acta 
was  passed  after  the  Lands  Clauses  Act,  and  in 
none  of  them  was  there  any  provision  for  llie 
payment  of  costs  by  the  promoters  except  in  the 
case  of  moneys  paid  into  court  in  the  cases  of 
persons  under  disability  : — ^Held,  that  the  pro- 
visions contained  in  s.  80  of  the  Lands  Clansea 
Act,  as  to  the  payment  by  the  promoters  of  the 
costs  of  sales  aud  conveyances,  must  be  con- 
sidered as  incorporated  in  the  latter  act,  there 
being  nothing  in  them  to  vary  or  except  such 
provisions.  Weetmintter  Eetate  (ParUt  of  St. 
Sepulchre^,  In  re,  4  De  a.  J.  &  S.  232  ;  33  L.  J., 
Ch.  372 ;  10  Jur.  (N.B.)  298 ;  9  L.  T.  819 ;  12 
W.  R.  499. 

By  an  act  of  parliament,  the  London  Dock 
Company  were  empowered  to  purchase  lands  for 
the  purposes  of  the  act,  and  in  certain  cases  the 
purchasis-moneys  were  to  be  reinvested  in  the 
purchase  of  other  lands,  and  the  expenses  of  the 
reinvestment  were  to  be  paid  by  the  do^  com- 
pany. Li  a  subsequent  |Mut  of  the  same  act,  the 
lords  of  the  treasury  were  empowered  to  purchase 
certain  l^al  quays,  within  a  given  time,  but  no 
express  directions  were  given  as  to  the  reinvest- 
ment of  the  purchase-moneys,  or  as  to  the  pay- 
ment of  the  expenses.  By  a  subsequent  act,  not 
relating  to  the  dock  oompany,  the  time  given  to 
the  lords  of  the  treasury  for  purchasing  the  legal 
quays  was  extended,  and  it  was  enacted  that  all 
the  powers,  provisions,  regulations,  directions, 
clauses,  matters,  and  things  in  the  former  act 
should  extend  to  the  subsequent  act : — ^Hdd,  that 
the  clauses  in  the  former  act  as  to  the  reinvest- 
ing of  the  purchase-moneys,  and  the  payment  of 
the  expenses  of  such  reinvestment,  were  applic- 
able, mutatis  mutandis,  to  the  subsequent  act. 
Treatury  (Lorde),  In  re,  7  Sim.  154.  Affirmed, 
1  MyL  &  C.  676. 

iiL  Of  Conveyances  to  Compamy  amd  Dedndma 

TUle. 

Gensrally.] — ^Upon  the  construction  of  the 
Metropolitan  Improvement  Act,  3  &  4  Vict  c.87, 
s.  49,  authorising  the  court  to  order  the  expenses 
of  all  purchases  to  be  made  in  pursuance  of  the 
act  to  be  paid  by  the  oommissioners  of  woods 
and  forests,  the  court  declined  to  make  an  order 
for  payment,  either  by  the  commissionerB  or  out 
of  tne  corpus  of  the  compensation-money  paid 
in  under  the  act,  of  the  oosts  occasioned  to  a 
tenant  for  life  of  settled  estates  purchased  under 
the  act,  by  making  out  her  title  or  otherwise,  in 
consequence  of  the  land  being  taken.  StraehafCt 
Eitale,  In  re,  9  Hare,  184  ;  20  L.  J.,  Ch.  511 ;  15 
Jur.  505. 

The  court  will,  under  the  5  &  6  WilL  4,  c.  69, 
order  the  guardians  or  overseers  to  pay  the  costs 
incurred  in  completing  purchases  under  the  Poor 
Law  Act.  Albemarle  ^EarV),  Esd  parte,  Cfuilt- 
erots  Union,  In  re,  7  L.  J.,  Ex.  Bq.  63 ;  2  Jur.  406. 

The  court  has  no  power,  under  the  Lands 
Clauses  Act,  to  order  payment  of  the  costs  of 
deducing  the  title,  and  of  the  conveyance  of 
lands  to  a  railway  oompany.  Bath  ( jfar^ww), 
JSv  parte,  Wilts,  Somerset  and  Weymouth  By,^ 
In  re,  4  Railw.  Cas.  567. 

A  petition,  under  the  Trustee  Act,  1850,  stated 
that  A.  had  mortgaged  lands  to  B.  in  fee  ;  that 
B.  had  died,  having  by  his  will  devised  his  lands 
to  infants,  and  appointed  C.  his  executor ;  that 
a  contract  had  been  entered  into  by  C.  with  a 
railway  company  for  a  sale  of  a  part  of  the  lands 
at  a  certain  price,  and  that,  for  the  purpose  of 
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carrying  oat  the  contract,  it  was  necessary  to 
get  in  the  legal  estate.  The  petition  prayed 
that  the  legal  estate  might  be  vested  in  C.,  and 
that  the  railway  company  might  pay  the  costs 
of  the  petition.  The  railway  company  appeared 
at  the  bearing,  bat  objected  to  pay  the  costs: 
— ^Held,  that  the  court  had  no  jonsdiction  to 
make  any  order  either  in  favour  of,  or  against, 
the  company.  Jlets'  Deeisees,  In  re,  21  L.  J., 
Ch.  687. 

Land  having  been  taken  by  a  railway  company 
from  the  transferee  of  a  deceased  mortgagee 
whose  heir-at-law  could  not  be  discovers : — 
Held,  that  the  company  were  bound  to  pay  the 
costs  of  a  petition  by  the  vendor,  for  the  appoint- 
ment of  a  person  to  convey  to  the  company  in 
the  place  of  the  heir-at-law  of  the  deceased 
mortgagee,    hash's  Ettate^  in  fv,  4  W.  B.  111. 

When  difficolties  have  arisen  as  to  the  title, 
the  company  having  taken  possession  and  used 
the  land,  the  costs  of  a  motion  to  pay  the  pur- 
chase-money into  court  directed  to  be  costs  in 
the  cause.  WUliami  v.  Uanelly  By.,  19  L.  T. 
310. 

Where  the  act  by  which  a  railway  company 
was  incorporated  directed  the  costs  of  eveiy 
**  contract,  sale  and  conveyance,"  to  be  paid  by 
the  company,  the  vendors  were  held  to  be 
entitled  to  the  costs  of  making  out  their  title, 
and  that  although,  by  a  later  act,  the  vendor's 
costs  of  deducing  their  title  were  expressly  pro- 
vided for.  Addey's  Charity,  JSso  parte^  London 
and  €freenwioh  Ry^  In  re,  3  Baflw.  Cas.  119 ; 
3  Hare,  22  ;  12  L.  J.,  Ch.  513. 

Death  of  Yendor— IniSuit  Hdr— Costs  of  Suit.] 
— ^A.  agreed  to  sell  land  to  a  railway  company, 
but  died  before  he  had  executed  the  conveyance, 
leaving  an  infant  heir.  The  company  then 
instituted  a  suit  in  order  to  obtain  a  conveyance 
from  the  infant : — ^Held,  that,  although  the  com- 
pany were  bound  by  their  act  to  pay  the  expenses 
of  the  conveyance  of  IJand  taken  oy  them,  yet,  as 
A.  had  occasioned  the  suit  by  suffering  the  land 
to  descend  to  an  infant,  the  costs  of  the-  suit, 
and  of  having  the  conveyance  setUed  by  the 
master,  must  be  paid  out  of  the  purchase-money. 
Midland  Countiee  Ry,  v.  We^omh,  11  Sim.  67 ; 
2  Hailw.  Gas.  211  ;  9  L.  J.,  Ch.  324. 

Where  the  company  had  contracted  for  the 
purchase  of  land,  but  the  vendor  died  before 
execution  of  the  conveyance,  leaving  an  infant 
heir  ;  in  a  suit  by  the  company,  for  a  specific 
perfomiance  from  the  heir: — Held,  that  the 
vendor  having  occasioned  the  suit  by  allowing 
the  land  to  descend  to  an  infuit,  the  costs  ought 
to  be  paid  out  of  the  purchase-money,  although 
by  the  act  the  company  were  subject  to  the  costs 
of  conveying  land  tiJsen  by  them.  Midland 
Counties  Ry.  v.  Caldecott,  3  Bailw.  Cas.  394. 

Lands  of  Lnnatie.]— The  costs  of  the  heir-at- 
law  of  a  lunatic,  attending  the  master  upon  a 
reference  regarding  the  tiding  of  a  portion  of 
the  lunatic*s  land  by  a  railway  company,  ordered 
to  be  paid  by  the  company.  Walker,  In  re,  2p 
L.  J.,  Ch.  474  ;  15  Jur.  161. 

Where  the  committees  of  a  lunatic's  estate 
under  the  powers  of  the  Lands  Clauses  Act,  con- 
tract with  a  railway  company  for  the  sale  of  a 
piece  of  his  land,  the  sanction  of  the  Lord  Chan- 
cellor must  be  first  obtained,  and  the  costs  of  the 
application  and  of  the  consequent  reference  to 
the  master  are  costs  within  s.  80  of  the  same  act, 
and  must  be  borne  by  the  company.     Taylor 


and  York  and  North  Midland  By.,  In  re, 
6  RaUw.  Cas.  741 ;  1  Mac.  &  G.210  ;  1  H.  A:  Tw. 
432. 

Tniiteo  Aoti.l — ^A  railway  company  entered 
into  a  contract  for  the  purchase  of  a  portion  of 
a  copyhold  property,  which  they  required  for  the 
purposes  of  their  undertaking.  The  legal  right 
to  admittance  was  outstanding  in  the  infant 
heir  of  a  deceased  trustee,  and,  to  enable  the 
vendors  to  complete  their  contract,  a  petition 
was  presented,  under  statute  1  Will.  4,  c.  60,  for 
the  appointment  of  a  person  to  be  admitted  in 
the  place  of  the  infant,  which  was  ordered 
accordingly,  and  a  surrender  was  made  by  him 
to  the  company : — Held,  that  the  company  were 
not  bound,  under  the  provisions  of  the  Lands 
Clauses  Act,  s.  82,  to  pay  the  costs  of  the  petition 

S resented  under  the  Trustee  Act.    South  Wales 
ly.,  In  re,  14  Beav.  418  ;  20  L.  J.,  Ch.  534  ;  15 
Jur.  1155. 

A  landowner  having  contracted  in  writing  for 
the  sale  of  a  piece  of  land  to  a  railway  company, 
died,  having  devised  all  his  real  estate  in  strict 
settlement : — Held,  that  the  costs  of  the  suit 
instituted  for  the  purpose  of  procuring  a  convey- 
ance to  the  company  under  1  Will.  4,  c.  60,  were 
to  be  defrayed  out  of  the  purchase-money. 
Eastern  Counties  Ry.  v.  Ik^fneU,  3  BaUw.  Cas. 
133. 

The  costs  of  sale  and  application,  under  the 
New  London  Bridge  Acts,  aUowed,  on  the  peti- 
tion of  one  of  two  trustees,  the  other  being 
abroad,  and  refusing  to  act  in  a  trust  for  sale . 
under  a  marriage  settlement,  he  being  considered 
under  these  acts  an  **  incapacitate  person.*' 
Tatham,  JEeo  parte,  London  Bridge  Acts,  In  re^ 
3  Y.  &  Coll.  67  ;  7  L.  J.,  Ex.  £q.  64  ;  2  Jur.  440. 

Tniitoos  in  Forpoies  of  Settled  Land  Aoti.] — 
By  deed  of  resettlement  made  in  1881  estates 
were  limited  (subject  to  chaiges  created  by  a 
deed  of  settlement  of  1850)  to  the  use  of  H.  for 
life,  with  remainder  over.  Both  deeds  contained 
powers  of  sale,  but  the  trustees  were  not  the 
same  persons.  Portions  of  one  of  the  estates 
were  token  by  a  railway  company,  under  com- 
pulsory powers  which  incorporated  the  Lands 
Clauses  Consolidation  Act,  1845,  and  the  pur- 
chase-monev  was  paid  into  court.  For  the 
purpose  of  having  it  paid  out,  H.  applied  in  the 
matter  of  that  estate  to  have  W.  and  L.,  the 
trustees  of  the  deed  of  1881,  appointed  trustees 
for  the  purposes  of  the  Settled  Land  Act,  1882, 
of  the  compound  settlement  consisting  of  the 
said  two  deeds,  and  an  order  was  made  accord- 
ingly. On  an  application  by  H.  for  payment 
out  of  court  of  the  purehase-money  to  W.  and  L. : . 
— ^Held,  that  the  railway  company  ought  not  to 
be  ordered  to  pay  the  costs  of  obtaining  the 
order  appointing  W.  and  L.  trustees  for  the 
purposes  of  the  Settled  Land  Act.  Waterford 
and  Limerick  Ry.,  In  re,  Harlech,  Bx  parte, 
[1896]  1  Jr.  B.  507. 

OoaToyaiieo  ineluding  Agraomont  as  to  Coals.]  ' 
— Where  a  railway  company  purchased  land  from 
a  colliery  company,  and  part  of  the  agreement 
was  that  the  railway  should  carry  the  vendor's 
coals  at  a  fixed  price : — Held,  that  the  costs  of 
the  instrument  carrying  into  effect  such  agree- 
ment were  not  charges  incurred  in  the  convey- 
ance of  the  land  to  the  company,  and  were  not 
payable  by  the  company,  under  8  &  9  Vict.  c.  18, 
s.  82.  lAeteh,  In  re,  16  L.  T.  729  ;  15  W.  R.  1056. 
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Adminiitratlon  obtained  to  make  Legal 
Title.] — ^A  corporation  oontracted,  nnder  an  act 
with  which  the  Lands  Glanaes  Act  was  incor- 
porated, with  the  persons  beneficially  entitled, 
for  the  purchase  of  leasehold  property.  The 
executors  of  the  testator,  under  whose  will  the 
property  was  settled,  had  died,  and  there  was 
no  legal  personal  representatiye  of  the  testator. 
The  corporation  required  administration  de  bonis 
non  to  the  testator  to  be  taken  out,  for  the 
purpose  of  perfecting  the  title  to  the  property : 
— ndd,  that  the  corporation  must  pay  the  costs 
of  obtaining  such  administration.  Liverpool 
Improvement  Act,  In  re,  87  L.  J.,  Oh.  876 ;  L.  B. 
6  Eq.  282  ;  16  W.  R.  667. 

A.  had  for  more  than  twelve  years  been  in 
possession  of  premises  held  under  a  lease  for 
life  and  a  term  of  years.  The  premises  were 
taken  by  a  company  under  the  powers  conferred 
by  an  act  with  which  the  Lands  Clauses  Act 
was  incorporated.  The  company  required  the 
administration  should  be  taken  out  to  B.,  the 
assignee  of  the  lease,  through  whom  A.  claimed. 
G.  accordingly  took  out  administration  to  B., 
and  conveyod  her  interest  as  administratrix  in 
the  premises  to  A. : — ^Held,  that  imder  s.  82  of 
the  Lands  Clauses  Act,  the  costs  of  this  convey- 
ance should  be  borne  by  the  company.  Dublin 
OUy  Market  Co.,  In  re,  25  L.  B.,  Ir.  265. 

Money  was  paid  in  court  by  a  railway  com- 
pany, under  the  Lands  Clauses  Consolidation 
Act,  1845,  in  respect  of  leasehold  premises. 
Persons  claiming  under  the  marriage  settlement 
of  their  father,  then  deceased,  applied  for  pay- 
ment, but  the  court  decided  that  other  children, 
Uien  dead,  and  of  whom  there  were  no  personal 
representatives,  had  taken  vested  interests,  and 
declined  to  pay  out  the  fund  until  administration 
had  h&sa  taken  out  to  their  estates.  One  of  the 
applicants  thereupon  took  out  administration  to 
the  deceased  children,  and  obtained  payment  of 
the  fund : — Held,  that  the  company  should  pay 
the  costs  of  obtaining  these  admiDistrations. 
KeUy,  Ex  parte,  Dublin  Junction  Railwayt, 
In  re,  31  L.  B.,  Ir.  137. 

Leasehold  premises  belonging  to  J.  B.  were 
taken  by  a  railw^  company  under  their  com- 
pulsory powers.  «f.  B.,  who  was  then  dead,  had 
bequeathed  the  premises  to  his  wife  and  six 
children  *'  share  and  share  alike,  the  share  of  any 
individual  dying  to  be  equally  divided  amongst 
the  survivors."  No  claim  was  made  on  behalf 
of  the  legatees,  for  several  years,  until  E.  B.,  the 
surviving  legatee,  lodged  an  abstract  of  title  with 
the  company.  The  company,  not  being  satisfied 
with  the  title,  lodged  the  purchase-money  and 
interest  in  court.  E.  B.  applied  for  payment  out 
of  the  fund.  The  court  held  that  the  legatees 
were  tenants  in  common  of  the  property,  and 
directed  payment  to  E.  B.  of  her  share,  and  the 
shares  of  the  six  deceased  legatees  to  be  placed 
to  separate  credits,  and  ordered  the  company  to 
pay  E.  R.  the  costs  of  and  incident  to  the  appUca- 
tion,  order  and  proceedings  thereunder,  and  all 
costs,  charges  and  expenses  properly  payable 
under  the  Lands  Clauses  Act.  E.  B.  then  took 
out  administration  to  each  of  the  deceased  lega- 
tees, and  obtained  payment  of  their  shares.  &e 
taxing-master  declined  to  allow  the  costs  of 
taking  out  these  administrations,  as  not  being 
covered  by  the  order : — Held,  that  the  costs  were 
properly  payable  by  the  company,  and  that  the 
order  should  be  amended  by  inserting  a  declara- 
tion to  that  effect.  BorJie,  Ex  parte,  Midland 
Great  Western  By.,  In  re,  [1894]  1  Ir.  B.  146, 


A  testator  bequeathed  leasehold  property  to 
one  for  life  and  subject  thereto  to  his  children. 
A  railway  company  took  the  property  under 
compulsory  powers,  and  obtained  a  conveyance 
from  the  tenant  for  life,  and  paid  the  purchase- 
money  into  court.  The  dividends  were,  with  the 
assent  of  the  executors  of  the  testator,  ordered 
to  be  paid  to  the  tenant  for  life.  The  executon 
and  au  the  original  legatees  died  after  the  pay- 
ment into  oourt.  On  the  death  of  the  tenant  for 
life  an  order  was  made  for  the  distribution  of  the 
fund : — Held,  that  the  company  mnst  pay  the 
costs  of  obtaining  letters  A  admimstration  to 
the  estates  of  the  deceased  beneficiaries,  but  not 
the  costs  of  letters  of  administration  de  bonk 
non  to  the  estate  of  the  testator  obtained  prior 
to  the  proceedings  which  resulted  in  the  oider 
for  distribution.  JUtdland  Cheat  Western  By^ 
In  re,  Rorke,  Ex  parte  ([1894]  1  Ir.  B.  146), 
and  Dublin  Junction  BaUwaye,  In  re^  .£s22jf. 
Ex  parte  (31  L.  B.,  Jx.  137),  followed.  Xlfyd 
and  North  London  Ry^  In  re,  65  L.  J.,  Ch.  626 ; 
[1896]  2  Ch.  397  ;  74  L.  T.  548 :  44  W.  R.  5^ 

Conveyaiioe.] — Costs  incurred  before  the  con- 
veyancing counsel  are  provided  for  by  as.  ^ 
and  83,  and  being  liable  to  taxation,  a  proper 
bill  of  them  should  be  delivered  to  the  company. 
Spooner'i  Ettate,  In  re,  I  Kay  &  J.  220. 

Although  it  be  nece^aiy,  if  any  of  the  parties 
interested  be  infants,  that  the  conveyance  should 
be  settled  by  the  master,  yet  the  oourt  will  some- 
times peruse  the  conveyance,  in  order  to  save  the 
expense  of  a  reference.  Eastern  Countits  By, 
V.  Titfnell,  3  Bailw.  Cas.  133. 

Taxation  of  €k>its.]  —  A  railway  company 
cannot,  under  s.  83  of  the  Lands  Clauses  Act, 
tar  the  costs  of  conveyance  after  payment 
by  them  of  the  costs.  SomervUle,  Mb  parte, 
S.  E.  Ry,,  In  re,  52  L.  J.,  Ch.  438 ;  23  Ch.  D.  167 ; 
48  L.  T.  416 ;  31  W.  B.  618. 

iy.  When  Payable  out  of  Fund  in  QmrL 

Tmsteoi.] — ^Trustees  for  sale  of  lands  in  settle- 
ment, which  lands  are  afterwards  sold  under  the 
provisions  of  the  London  Bridge  Act  (10  Qeo.  4, 
c  136),  are  entitled  to  their  costs  out  of  the 
corpus  of  the  fund  arising  from  the  sale.  Lay- 
field,  Expa^te,  1  Y.  &  Coll.  79. 

Devisees  of  lands  in  trust  for  chantahle 
purposes,  having  sold  part  of  those  lands  under 
the  provisions  of  the  London  Bridge  Acts,  wete 
held  not  entitled  to  their  costs  out  of  the  fund 
arising  from  the  sale ;  although  the  will  creating 
the  trust  directed  that  the  estate  should  defray 
the  expenses  of  defending  the  trust  property. 
Thorogood,  Ex  parte,  London  Bridge  Acts,  In  re, 
1  Y.  &  ColL  588  ;  5  L.  J.,  Ex.  Eq.  97. 

Tenant  for  Life.] — ^Tenant  for  life  of  lands 
sold  under  the  provisions  of  the  London  Bridge 
Act,  10  Oeo.  4,  c.  136,  is  not  entitled  to  his  costs 
out  of  the  fund  arising  from  the  sale.  Pasmort, 
Ex  parte,  London  Bridge  Aets,  In  re,  1  Y.I: 
Coll.  75  ;  4  L.  J.,  Ex.  Eq.  17. 

Lands  in  settlement  being  required  by  a  rail- 
way company,  in  whose  act  the  Lands  Clauses 
Act,  1845,  was  incorporated,  the  company  offered 
2,200Z.  as  the  price  of  such  lands.  The  tenant  for 
life,  acting  under  advice,  refused  this  amount,  on 
the  groui^  of  its  inadequacy,  and  the  matter 
was  referred  to  arbitration.  The  arbitrators,  not 
agreeing,  the  umpire  awarded  2,1071.,  which  was 
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less  than  the  company  had  offered.  Upon  a 
petition  by  the  tenant  for  life,  the  court  ordered 
that  his  costs,  as  between  solicitor  and  client, 
incident  to  the  arbitration,  should  be  paid  out  of 
the  pnrchase-money.  Aubrey's  Estate^  In  r», 
17  Jnr.  874. 

Costs  of  Suit.] — A  railway  company,  being 
desirous  of  taking  land  under  s.  85  of  the 
Ijands  Glauses  Act,  1845,  paid  into  court  the 
amount  at  which  the  land  was  Talued  by  the 
Borreyor,  and  also  gave  the  owner  of  the  land  the 
hond  prescribed  by  that  section.  Subsequently, 
the  amount  at  which  the  land  was  yalued  by  the 
jtuy  was  paid  by  the  promoters,  and  the  bond 
returned  to  them ;  they  now  petitioned  to  have 
the  money  returned  which  they  paid  into  court. 
The  owner  of  the  land  opposed  tliis  petition,  on 
the  ground  that  the  petitioners  had  not  yet  paid 
the  costs  of  inyestigating  the  title  of  the  conyey- 
ance,  of  the  inquiry  before  the  jury,  and  of  a 
suit  by  the  owner  in  another  branch  of  the  court 
for  an  injunction,  which  the  promoters  had 
rendered  necessary : — ^Held,  that  the  costs  of  the 
snit  were  not  costs  provided  for  by  the  act,  and 
that  they  should  be  disposed  of  by  that  branch  of 
the  court  to  which  the  smt  was  attached ;  and 
that,  as  to  the  other  costs,  the  court  had  not  dis- 
cretion, under  s.  80  of  the  Lands  Glauses  Act, 
to  order  them  to  be  paid  out  of  the  fund  in  court, 
the  remedy  as  to  those  costs  being  otherwise  and 
fully  provided  for  by  the  act.  Q.  N,  By^  Eos 
parte,  17  L.  J.,  Ch.  314  ;  12  Jur.  886. 

A.  agreed  to  sell  land  to  a  railway  company, 
but  6iSd  before  he  had  executed  the  conveyance, 
leaving  an  ii^ant  heir.  The  company  then 
instituted  a  smt,  in  order  to  obtain  a  conveyance 
from  the  infant : — Held,  that  although  the  com- 
pany were  bound  by  their  act  to  pay  the 
expenses  of  the  conveyance  of  land  taken  by 
them,  yet,  as  A.  had  occasioned  the  suit  by 
suffering  the  land  to  descend  to  an  infant,  the 
costs  of  the  suit  and  of  having  the  conveyance 
settled  by  the  master  must  be  paid  out  of  the 
purchase-money.  Midland  Qmnties  Ry,  v.  West- 
comb,  11  Sim.  57 ;  9  L.  J.,  Gh.  324. 

€k>mpany  IniolTont.! — ^When  glebe  lands  have 
been  taken  by  a  railway  company,   and    the 

Cshase-money  paid  into  court,  and  an  order 
been  made,  on  the  petition  of  the  rector,  for 
its  investment,  and  for  payment  of  the  dividends 
to  him  for  his  life,  and  for  payment  by  the 
company  of  his  costs,  the  company  having  since 
become  insolvent,  leaving  part  of  the  costs 
unpaid : — ^Held,  that  part  of  the  fund  in  court 
might  be  sold  for  payment  to  the  solicitors  of  the 
rector  of  the  amount  of  costs  remaining  due. 
Great  Teldham  Olebe  Lands,  In  re,  Colne 
Valley  and  HaUtead  By^  In  re,  L.  B.  9  Bq.  68  ; 
21  L.  T.  481 ;  18  W.  R.  84. 

What  Coits.1 — ^Upon  the  purchase  of  a  piece  of 
land  by  a  railway  company,  belonging  to  the 
rectory  of  Bredicot,  for  2001.,  a  new  purchase  was 
found  for  1791, 10#.  The  petition  asked  that  the 
surplus,  201. 10«.,  might  be  paid  to  the  rector,  in 
liquidation  of  extra  costs  heyond  those  allowed 
by  the  act;  but  this  part  of  the  prayer  was 
refused.  Brediect  (Bector),  Ex  parte,  5  Railw. 
Caa.  209  ;  17  L.  J.,  Ch.  414. 

A  railway  company,  having  power  to  take  com- 
pulsorily  portions  of  an  estate,  served  notices  to 
treat  for  tnem.  It  afterwards  abandoned  part  of 
its  undertaking,  including  the  land  comprised  in 


some  of  the  notices,  but  took  the  rest  and  paid 
the  purchase -money  into  court,  the  estate  in 
question  being  the  subject  of  a  testamentary 
settlement  Before  the  abandonment,  certain 
costs,  charges  and  expenses  had  been  incurred 
by  the  tenant  for  life  under  the  settlement,  and 
certain  other  costs  were  subsequently  incurred  in 
an  unsuccessful  attempt  to  obtain  compensation 
for  not  going  on  with  the  notice  to  treat  in 
respect  to  the  abandoned  portions : — Held,  on  a 
petition  by  the  tenant  for  life  for  investment  of 
the  fund  in  court,  that  these  costs,  charges  and 
expenses  might  properly  be  paid  out  of  the  fund 
before  investment.  Strathmore,  In  re,  L.  B.  18 
Eq.  338. 

A  tenant  for  life  opposed  the  passing  of  a  canal 
bill,  but  only  obtained  the  hisertion  of  some 
clauses  for  the  protection  of  the  estate.  The 
Lands  Clauses  Act  was  incorporated  with  the 
act  when  passed.  After  its  passing  the  company 
took  part  of  the  settled  estate  and  paid  the  money 
into  court.  In  the  proceedings  for  ascertaining 
the  value  of  the  land  taken,  the  tenant  for  life 
had  incurred  costs  beyond  what  the  company 
was  liable  to  pay,  and  he  presented  a  petition  for 
payment  of  these  costs  and  of  the  costs  of  opposing 
the  bill  out  of  the  fund : — ^Held,  that  the  petitioner 
was  entitled  to  be  paid  out  of  the  funa  all  costs 
properly  incurred  by  him  in  relation  to  the 
purchase  since  the  passing  of  tiie  act,  but 
not  any  costs  of  opposing  the  bill  in  par- 
liament. Berkeley  (Earl),  In  re,  44  L.  J., 
Oh.  3  ;  L.  R.  10  Ch.  56  ;  31  L.  T.  531 ;  23  W,  R, 
195. 

Mortgaged  Land.]— Where  lands  are  oom- 
pulsorily  taken  by  a  railway  company,  the  court 
has  jurisdiction  to  order  payment  of  the  mortgage 
debts  and  costs  out  of  the  deposit  paid  in  by  the 
company,  without  reference  to  the  fact  that  that 
deposit  covered  other  lands  of  the  same  mort- 
gagor not  subject  to  the  mortgage.  Martin  y» 
Z.  a  4'  D.  By.,  13  L.  T,  365  ;  14  W.  B.  24. 

When  Award  loM  than  OfGMr.l—A  perpetual 
curate  refused  a  sum  of  money  oifered  by  a  cor- 
poration as  the  value  of  glebe  lands  taken  for 
the  purposes  of  a  borough  improvement  act,  and 
required  the  amount  to  be  settled  by  arbitration* 
The  arbitrators  awarded  a  sum  less  than  had  been 
offered.  The  costs  of  the  perpetual  curate  inci- 
dental to  the  arbitration  were  ordered  to  be  paid 
out  of  the  purchase-money.  WhUworth  i^er* 
petnal  Curate,  Eso  parte,  24  L.  T.  126.  S.  P., 
Aubrey's  Estate,  In  re,  17  Jur.  874  ;  1  W.  R.  464. 

V.  W/iere  Zand  subject  to  a  Pending  Suit^ 

Payment  by  Company.] — Where  devisees  in 
trust  of  a  testator,  whose  estate  is  in  the  course 
of  administration  in  a  suit,  sell  to  a  railway  com- 
pany, under  the  Lands  Clauses  Act,  1845,  the 
company  pays  the  costs  of  a  petition  for  trans- 
ferring the  purchase-money,  from  the  account  of 
the  nulway  act,  to  that  of  the  suit.  Binning  v. 
Henderson,  2  De  G-.  &  Sm.  485. 

The  court  has  no  jurisdiction  to  make  a  rail- 
way company  pay  the  costs  of  a  petition  for  rein- 
vestment of  purchase-money  for  land  taken  by 
them,  where  such  money  stands  to  the  credit  of 
a  cause  only,  and  not  to  the  matter  of  the  act. 
Broton  v.  Femvick,  35  L.  J.,  Ch.  241  j  13  L.  T.^ 
787 ;  14  W.  R.  267. 

Where  land  is  taken  by  a  railway  company 
under  the  compulsory  powers  of  the  8  &  9  Vict. 
c.  18,  and  the  purchase-money  is  paid  into  court 
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all  the  costs  occasioned  thereby  must  be  paid  by 
the  oompany,  although  some  of  such  costs  may 
haye  been  occasioned  by  the  existence  of  a  suit 
of  which  the  land  taken  was  the  subject.  Hdynes 
V.  Barton,  1  Dr.  &  Sm.  483 ;  80  L.  J.,  Ch.  80l ;  7 
Jur.  (N.B.)  699  ;  4  L.  T.  764  ;  9  W.  R.  777. 

Bioney  has  been  paid  into  court  under  the 
jLands  Glauses  Act  in  respect  of  land  purchased 
by  a  railway  company.  The  tei^ant  for  life,  who 
is  plaintiff  in  a  suit  instituted  for  the  purpose 
•of  raising  certain  legacies  and  charges  upon  the 
estate  by  sale  of  a  portion  thereof,  petitions  that 
the  money  be  transferred  to  the  credit  of  the 
cause  to  meet  pro  tanto  the  charges : — ^Held,  that 
the  company  were  bound  to  pay  the  costs  of  the 
petition  only,  and  not  the  costs  of  the  defendants 
to  the  suit  interested  in  the  charges  who  had 
been  serv^  and  appeared  upon  the  petition. 
Pieton'i  EOate,  In  re,  3  W.  R.  327. 

A  vendor  seised  in  fee  simple,  free  from  incum- 
brances save  as  to  a  small  portion  of  the  land  in 
question,  which  portion,  with  other  property  of 
the  yendor,  was  in  mortgage  to  the  trustees  of  the 
will  of  a  testator  whose  estate  was  beusg  adminis- 
tered in  the  Court  of  Chancery,  agreed  with  a  rail- 
way company  to  sell  them  the  whole  of  the  land 
in  fee  simple.  The  agreement  was  silent  as  to  the 
existence  of  the  mortgage : — ^Held,  that  the  com- 
pany was  not  bound  to  pay  the  costs  incurred 
by  obtaining  an  order  in  the  administration  suit 
sanctioning  the  concurrence  of  the  trustees  in 
the  conxeyance  to  the  company,  but  that  such 
costs  were  properly  payable  by  the  xendor. 
Phillipa,  EoB  parte,  L.  f  3.  W.  %.,  In  re,  3 
De  G.  J.  &  S.  341 ;  32  L.  J.,  Ch.  102 ;  7  L.  T. 
452  ;  11  W.  R.  54. 

A  railway  company  took  lands,  the  subject  of 
2in  administration  suit,  and  in  which  infants  and 
married  women  were  interested,  and  a  reference 
was  made  to  the  master  in  the  cause,  to  ascer- 
tain what  course  was  the  most  beneficial  for  the 
parties  under  disability.  The  company  was 
directed  to  pay  all  the  costs,  charges  and  expenses 
of  the  petition,  and  reference.  Pleard  v. 
MUehell,  12  Beav.  486. 

A  railway  company  took  settled  land  and 
paid  the  purchase-money  into  the  bank,  under 
the  Lands  Clauses  Act,  s.  69.  The  land  being 
the  subject  of  an  administration  suit  by  the 
remainderman  against  the  tenant  for  life  and 
executor,  the  plaintiff  petitioned  that  the  pur- 
chase-money so  paid  in  might  be  carried  over  to 
the  credit  of  the  suit  and  invested  in  trust 
therein,  an4  served  the  defendant  and  the  com- 
pany. The  Court,  howiever,  ordered  investment 
m  the  matter  of  the  company's  act  and  not  of 
the  suit,  and  payment  or  the  dividends  to. the 
tenant  for  life,  making  the  company  pay  only 
the  ordinary  costs  of  a  common  petition  for 
investment,  and  dismissed  the  rest  of  the  petition, 
with  costs.  Nash  v.  Kash,  37  L.  J.,  Ch,  927 ; 
19L.T.266;  16  W.  R.  1105. 

What   Parties.]  —  Remaindermen   who 

are  not  parties  to  a  suit,  but  who  have  been 
served  with  a  copy  of  a  decree  in  it,  and  have 
obtained  leave  to  attend  the  proceedings  there- 
under, are  in  exactly  the  same  position  as  if  they 
had  been  originally  made  parties  to  the  suit. 
Paterson  v.  Paterson,  10  L.  T.  183. 

Where,  therefore,  a  railway  company  purchased 
land  and  paid  money  into  court  in  respect  of  it, 
and  a  petition  wcs  subsequently  presented  for 
the  investment  of  the  money  in  consols  and  pay- 
ment of  the  dividends  to  the  receiver  in  the 


cause  : — ^Held,  that  the  company  must  pay  the 
costs  of  remaindermen  who  were  in  the  aboTe- 
stated  position,  and  who  had  been  served  with 
and  appeared  upon  the  petition  ;  as  well  as  the 
costs  of  all  other  parties  so  appearing.    lb. 

Land  devised  in  trust  for  sale  in  an  administia- 
tion  suit,  is  taken  by  a  railway  company,  and  the 
purchase-money  paid  into  court  under  the  Lands 
Clauses  Act.  Upon  a  petition  by  a  mortgagee  of 
the  land,  entitlea  to  one-tenth  of  the  proceeds  of 
sale,  for  transfer  of  the  fund  in  court  from  the 
account  of  the  company  to  the  credit  of  the 
cause : — Held,  that  it  was  a  payment  out  within 
the  meaning  of  the  act,  but  that  the  company 
was  not  liable  to  pay  tiie  costs  of  the  parties  to 
the  suit  appearing  separately,  inasmuch  as  they 
should  have  been  made  co-petitioners.  The 
trustees  and  the  petitioners  were  entitl€»d,  how- 
ever, to  appear  and  have  their  costs  against  the 
company,  but  the  costs  of  the  other  parties  most 
be  costs  in  the  cause.  Mdlinff  v.  Bird,  1  W.  R. 
219.  S.  P.,  Patten  v.  Oatty,  22  L.  J.,  Ch.  599 ; 
17  Jur.  155  ;  1  W.  R.  219. 

Parties  to  certain  pending  suits  petitioned  to 
have  a  sum  of  money  which  had  been  paid  into 
court  by  a  railway  company,  invested  in  trust  in 
the  suits,  and  also  to  have  the  dividends  invested 
and  accumulated.  Several  of  the  parties  to  the 
suit  appeared  by  their  counsel  to  consent:— 
Held,  that  the  railway  company  was  bound  to 
pay  ihe  costs  of  alL  &Ul  and  Selby  By.,  In  re, 
5  Railw.  Cas.  458. 

Where  a  suit  has  been  instituted  to  establish 
the  right  of  a  person  claiming  a  sum  in  court, 
the  proceeds  of  land  taken  by  a  railway  company, 
the  court  will,  on  application  for  payment  of  the 
fund,  order  the  costs  of  the  person  entitled,  but 
not  those  of  the  other  ^rties  to  the  suit^  to  be 
paid  by  the  company.  Mor^t  Egtate,  and  Stmth 
Bevon  By.,  In  re,  5  Railw.  Cas.  592. 

Property,  the  subject  of  a  suit,  being  inter- 
fered with  by  a  public  company,  the  compenaa^ 
tion  was  paid  into  court.  Upon  a  petition  to 
transfer  the  fund  into  the  cause,  and  to  accumu- 
late the  dividends,  t^e  parties  to  the  suit  were 
served  :-^Held,  Uiat  the  company  was  only  bound 
to  pay  the  costs  of  the  petitioner  and  the  costs 
of  serving  the  respondents,  but  not  the  costs  of 
their  appearance.  J^dney  v.  Wtlmer,  31  Beav.  338. 

A  company  took  land  the  subject  of  an  ad- 
ministration suit.  Several  proceedings  were 
taken,  and  applications  made  in  the  suit,  with 
reference  to  the  sale  to  the  company,  to  which 
applications  and  proceedings  the  company  were 
no  parties.  On  an  application  to  transfer  the 
money,  the  produce  of  the  purchase,  to  the  credit 
of  the  cause: — Held,  that  the  company  was 
bound  to  pay  the  costs,  charges,  and  the  expenses 
of  all  the  parties  to  the  suit  of  and  incident  to 
all  these  proceedings  and  applications,  and  also 
of  and  incideht  to  the  application  for  the  transfer 
of  the  fund.  Henniker  v.  Chafy,  28  Beav.  621 ; 
7  Jur.  (N.a)  87. 

A  petition,  presented  by  a  tenant  for  life,  for 
payment  of  the  income  of  a  fund  paid  into  court 
under  the  Lands  Clauses  Act,  and  which  fund 
was  the  subject  of  an  administration  suit,  was 
served  on  the  trustees : — Held«  that  the  company 
must  pay  the  trustees'  costs,  ffenniker  v.  Chafy, 
35  Beav.  124  ;  11  Jur.  (N.S.)  919. 
■  Where  land  taken  by  a  railway  company  is 
the  subject-matter  of  a  suit,  and  the  parties  to 
such  suit  are  necessarily  served  with  a  petition 
for  confirmation  of  the  conditional  contract  and 
investment  of   the  purchase-money,  and  sudi 
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parties  appear,  the  company  most  bear  the 
expenses  of  their  service  and  appearance.  Any 
party  served  with  a  petition  is  entitled  to  appear 
and  have  his  costs.  JSiaynes  y.  JBartaiif  36  ll  J., 
Ch.  238 ;  L.  B.  1  £q.  422 ;  IS  L.  T.  737 ;  14 
W.R.257. 

Where  there  is  an  existing  suit,  in  which 
parties  in  the  same  interest  have  always  appeared 
py  separate  counsel,  the  court  will  not,  npon  an 
application  for  the  payment  oat  of  purchase- 
money,  refuse  to  onier  the  railway  company  to 
pay  the  costs  of  the  separate  appearance  of  such 
parties,  merely  because  they  are  very  numerous. 
JBrandon  v.  Brandon^  2  Dr.  &  8m.  306  ;  34  L.  J., 
€h.  333 ;  11  Jur.  (K.8.)  30;  11  L.  T.  668;  IS 
W.  R.  261. 

A  sum  of  money  was  paid  into  court  by  a  rail- 
way company  for  the  purchase  of  land,  to  the 
account  of  the  company.  There  was  a  suit  sub- 
sisting, which  rendered  it  necessary  to  present  a 
petition  in  the  matter  of  the  company's  act  and 
in  the  cause.  The  court  held,  that  the  company 
must  only  pay  the  costs  occasioned  by  the  peti- 
tion being  presented  in  the  matter  of  the  act ; 
and  the  costs  of  the  parties  in  the  cause  were  to 
be  costs  in  the  cause.    Hore  y.  Smith,  14  Jur.  65. 

Land  which  was  vested  in  a  sole  trustee,  and 
which  was  the  subject-matter  of  an  action,  was 
taken  by  the  Metropolitan  Board  of  Works 
under  their  compulsory  powers,  the  purchase- 
money  was  paid  into  court,  and  the  land  con- 
veyed by  the  trustee  to  the  board.  Afterwards, 
a  petition  was  presented  by  the  beneficiaries  for 
the  transfer  of  the  purchase-money  to  the  credit 
of  the  action,  and  served  on  the  trustee,  who 
appeared  and  asked  for  his  costs : — Held,  that 
the  trustee  was  entitied  to  appear,  and  that  the 
board  must  pay  his  costs.  JBnglUhU  TnuU,  In 
r»,  67  L.  J.,  Ch.  1048  ;  39  Ch.  D.  666 ;  60  L.  T. 
44  ;  37  W.  B.  191. 

vL  Appcrtionment  of  JR^nts, 

Costs  when  Payable  by  Company.] — ^A  rail- 
way company  paid  a  deposit  into  court,  and  took 
compulsory  possession  of  some  land  required  for 
the  purposes  of  their  act.  The  land  was  subject 
to  agreements  for  building  leases,  and  it  became 
necessary  to  apportion  the  rents : — Held,  that  the 
costs  of  apportioning  the  rents  were  payable  by 
the  company ;  and  an  order  was  made  for  pay- 
ment out  of  the  money  in  court.  Flower ,  ik  re, 
36  L.  J.,  Ch.  193 ;  L.  B.  1  Ch.  599 ;  12  Jur.  (N.S.) 
372;  15L.T.268;  14  W.  B.  1016. 

Wliere  there  is  a  bargain  between  a  ground 
landlord  of  houses  let  at  a  gross  ground-rent, 
and  a  railway  company,  whi<Si  has  taken  some 
of  the  houses,  for  the  payment  of  compensation 
at  so  many  years*  purchase  on  the  rents  of  the 
houses  taken,  the  costs  of  apportioning  the  ground- 
rents  between  the  houses  taken  and  those  left 
are  not  payable  by  the  company  under  the  Lands 
Clauses  Act,  s.  82.  JBuck,  Ike  parte,  Jffampetead 
Jtmetion  Ry.,  In  re,  1  Hem.  &  M.  519  ;  33  L.  J., 
Ch.  79 ;  9  Jur.  (N.B.)  1172 ;  9  L.  T.  374 ;  12 
W.  B.  100. 

vii.  ''Adverse  LUigaUon.'' 

Additional  AppUeation.]— Where  a  tenant  for 
life  might,  but  for  disputes  between  himself  and 
his  incumbrancers,  have  obtained  an  order  for 
payment  of  dividends  to  himself  of  a  fund  in 
court  on  a  former  occasion,  he  will  not  be  allowed 
as  against  the  company  the  costs  of  an  additional 


application  relating  to  the  dividends.    Joliffe, 
In  re,  3  Jur.  (K.s.)  633. 

What  are  Costs  inonirsd  by  Adverse  Litiga 
tloB.] — Where  a  sum  of  money  has  been  paid 
into  court  by  a  railway  company  under  s.  76 
of  the  Lands  Clauses  Act,  as  representing  the 
value  of  the  interest  claimed  by  the  occupier  of 
lands  taken,  and  the  claimant,  on  petitioning  for 
payment  out  to  him,  can  only  show  a  titie  to  a 
less  valuable  interest,  and  has  brought  before  the 
court  the  parties  who  are  necessary  to  discuss 
with  him  the  question,  the  costs  of  his  so  doing 
are  costs  occasioned  by  adverse  litigation,  and  do 
not  fall  upon  the  company.  Cooper,  JEso  parte. 
North  London  By.,  In  re,  3  Drew.  &  Sm.  312 ; 
84  L.  J.,  Ch.  373 ;  11  Jur.  C».8.)  103 ;  11  L.  T. 
661 ;  13  W.  B.  364. 

In  1847  the  London  and  North  Western  Bail- 
way  Company  took  lands  of  the  plaintifb  foe 
the  purpose  of  their  act,  and  paid  the  purchase- 
money  into  court.  In  1863,  the  plaintifb  having 
found  suitable  lands  for  reinvestment,  contracted 
for  the  purchase  thereof,  but  while  the  examina- 
tion of  title  was  pending,  the  vendor  died  intes- 
tate, leaving  an  infant  heir.  A  bill  being  thus 
rendered  necessary  against  the  heir,  and  also  a 
second  petition,  intituled  in  the  cause,  on  the 
question  of  costs : — Held,  that  the  costs  of  the 
suit  being  adverse  litigation  within  s.  80  of  the 
Lands  Clauses  Act,  the  company  were  not  bound 
to  pay  them  ;  and  as  between  the  plaintiffs  and 
the  defendant  no  order  was  made  as  to  costs. 
The  railway  company  were,  however,  ordered  to 
pay  the  costs  of  all  the  other  proceedings  and  of 
the  second  petition,  which  was  necessary.  Armi- 
tage  v.  Atkhain,  1  Jur.  (K.8.)  227  ;  3  W.  B.  831. 

Upon  a  petition  for  the  reinvestment  in  land 
of  money  paid  into  court  under  the  Lands  Clauses 
Act,  and  vested  in  stock  and  for  payment  to  the 
petitioner,  the  tenant  for  life  of  the  lands  taken 
by  the  company,  of  the  dividends  of  the  fund 
in  court,  the  company  must  pay  the  costs  of 
incumbrancers  on  the  interest  of  the  petitioner 
who  had  been  served  at  their  suggestion,  and 
appear  but  not  to  oppose,  and  who  have  never 
mcule  any  claim  upon  the  company  or  the  fund 
in  court,  such  costs  not  coming  within  the 
exception  of  costs  of  adverse  litigation  in  s.  80 
of  the  statute.  Htmgefford,  In  re,  1  Eay  &  J. 
413  ;  1  Jur.  (K.s.)  845. 

H.,  by  will,  gave  his  personalty  to  his  wife, 
and  all  hiA  real  estate  by  description  for  the 
maintenance  of  herself  and  his  tnree  children, 
until  his  son  G.  attained  twenty-one,  when  he 
gave  him  certain  portions  of  the  property  charged 
with  an  allowance  to  his  (testator's)  wife ;  to  his 
son  H.,  when  twenty-one,  certain  portions  on 
the  same  condition ;  and  to  his  daughter  E.,  at 
twenty-one,  certain  portions ;  as  to  some  to  tho 
wife  for  life,  and  at  her  decease  to  the  daughter 
absolutely.  If  G.  died  without  issue,  then  H.  to 
possess  the  property ;  and  if  H.  died  before  G. 
without  issue,  then  G.  to  have  H.*s  property.  If 
E.  died  without  issue,  her  property  to  be  equally 
divided  between  her  brotners  or  the  survivor; 
but  if  she  survived  them  and  they  left  no  issue, 
then  she  to  have  all  the  property.  But  if  the 
wife  survived  all  the  childroi,  to  her  for  life; 
remainder  to  his  (the  testator's)  nephews  and 
nieces  equally.  If  there  should  bis  an  after-bom 
child  which  survived  G.  and  H.,  they  leaving  no 
issue,  the  whole  to  such  child ;  and  if  such  child 
died  without  issue,  to  the  wife  for  life,  as  if  there 
had  been  only  three  children.    Testator  left  four 
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children,  one  after-bom,  and  nephews  and  nieces. 
G-.  died  an  infant  and  nnmarriea ;  and  on  petition 
by  H.  to  haxe  certain  money  paid  into  court  by 
a  railway  company,  paid  out  to  him,  ordered 
accordingly ;  and  held,  that  the  wife  took  a  life 
estate  nntil  eldest  son  attained  twenty-one,  and 
that  there  were  three  estates  tail  snccessiyely, 
and  H.  was  now  tenant  in  tail.  The  after-bom 
child  presented  a  counter-petition,  which  was 
dismissed  with  costs  as  against  the  company; 
but  the  costs  of  the  daughter  and  H.  appearing 
separately: — ^Held,  not  costs  occasioned  by  adverse 
claimants.     HiiMs  Estate,  In  re,  2  W.  B.  108. 

Where  lands  have  been  taken  compnlsorily,  and 
the  purchase-money  paid  into  court,  and  before 
payment  oat  of  court  it  becomes  necessary  to  file 
a  biU  for  the  administration  of  the  landowner*s 
estate  of  which  the  fund  forms  a  part,  such  smt 
not  being  occasioned  by  adverse  claims,  the 
company  must  pay  the  costs  of  all  the  defendants 
who  had  been  served  with  the  petition  for  trans- 
fer of  the  fund  to  the  credit  of  the  cause.  Bat 
semble  that  it  was  not  necessary  to  serve  any  of 
them,  the  object  of  the  petition  not  being  to 
obtain  the  payment  of  any  money  out  of  court. 
Eden  V.  ThofMon,  2  Hem.  &  2i.  6 ;  10  L.  T.  622  ; 
12  W.  B.  789. 

Where  a  company  has,  in  virtue  of  two  different 
acts  of  parliament,  taken  two  pieces  of  land  held 
under  the  same  title,  with  knowledge  that  the 
title  is  disputed,  and  taken  a  conveyance  from 
both  disputants,  it  must  pay  the  costs  of  two 
petitions  for  investment  of  the  purchase-money, 
and  the  costs  of  appearance  of  the  disputant  who 
is  named  as  respondent  to  tJie  petitions  are  not 
costs  occasioned  by  litigation  between  adverse 
claimants  within  the  meaning  of  the  act.  Butter- 
fieldy  In  re,  9  W.  B.  805. 

A  railway  company  took  land  belonging  to  a 
devisee  for  life,  with  a  reversion  to  the  testator*s 
heirs,  and  paid  the  purchase-money  into  court : — 
Held,  that  they  must  pay  the  costs  of  two  petitions 
by  two  co-heirs  who  claimed  the  fund  on  the 
death  of  the  tenant  for  life,  and  also  the  costs 
of  investigating  the  title  of  other  persons  who 
claim  to  l«  heirs,  in  answer  to  the  advertisements 
issued  by  order  of  the  court,  except  such  costs  as 
were  occasioned  by  affidavits  of  the  petitioners 
in  opposition  to  such  claim,  which  were** occa- 
sioned by  adverse  litigation,"  within  s.  80  of  the 
Lands  Clauses  Act.  8pooner^»  Estate,  In  re,  1 
Kay  &  J.  220. 

A  contest  between  the  tenant  for  life  and 
remainderman  as  to  how  much  of  the  fund 
belonged  to  one  of  them  and  how  much  to  the 
other : — Held,  to  be  a  litigation  between  adverse 
claimants  within  s.  80 ;  but  this  decision  was 
disapproved  of  by  Jessel,  M.B.  Atkewy,  Wood- 
head,  49  L.  J.,  Gh.  820 ;  14  Ch.  D.  27 ;  41  L.  T. 
670  ;  28  W.  B.  874. 

A  petition  was  presented  for  the  transfer  to 
the  petitioner  of  a  sum  of  money  lodged  in  oourt 
by  a  railway  company  under  the  Lwads  Clauses 
Act,  1845,  and  several  claimants  to  the  sum 
appeared.  The  court,  having  decided  that  the 
petitioner  was  entitled  to  the  whole  sum, 
ord^r^  the  railway  company  to  pay  the  costs  of 
the  petition  and  of  the  proceedings  thereunder, 
except  such  costs  as  were  occasioned  by  the 
litigation  between  the  adverse  claimants;  and 
further  ordered  the  unsuccessful  claimants  to  pay 
to  the  petitioner  such  costs  as  the  master  should 
find  to  have  been  occasioned  by  their  adverse 
claims.  Ch'eat  Southern  and  Western  Ry,,  Eos 
parte.  It.  B.  11  Eq.  497. 


Costs  of  determining  the  oonslTnction  of  a 
doubtful  devise  are  not  costs  of  adverse  litigatioD 
within  the  meaning  of  s.  80  of  the  Lands  Clauses 
Act.  Oregson,  In  re,  2  Hem.  &  M.  504.  See  34 
L.  J.,  Oh.  41 J  10  Jur.  (NA)  1138  ;  11  L.  T.  460 : 
13  W.  B.  193— LJTJ. 

Vorm  of  Order.] — ^In  orders  under  the  Lands 
Clauses  Act,  directing  a  company  to  pay  costs, 
the  omission  of  the  words,  **  except  such  costs 
(if  any)  as  are  occasioned  by  litigation  between 
adverse  claimants,*'  ought  not  to  be  ordered 
except  in  veiy  clear  cases.  Gant,  In  re,  1  De 
G.  F.  A;  J.  168  ;  29  L.  J.,  Ch.  119  ;  6  Jur.  (ka) 
188  ;  1  L.  T.  254 ;  8  W.  B.  105. 

The  words  **such  as  are  occasianed  by  litiga- 
tion between  adverse  claimants,"  in  a.  80,  refer 
to  "costs,"  and  not  to  the  next  antecedent 
proceedings.    lb. 

Land  devised  by  a  will  was  taken  by  a  railway 
company,  and  the  money  paid  into  court. 
Adverse  claims  to  it  arising  under  the  will,  the 
devisees  appeared  by  separate  counsel  on  a  peti- 
tion for  payment  of  it  out  of  court,  and  argued 
the  question  arising  between  them  : — Held,  that 
the  case  was  not  one  where  the  words  of  ex- 
ception could  properly  be  omitted  from  the 
order.    lb. 

Abandonment  of  Claim.]— A  company  took 
land  to  which  there  were  adverse  claimants,  and 
at  the  request  of  one,  and  without  any  objection 
by  the  other,  paid  the  purchase-money  int» 
court.  One  claimant  afterwards  abandoned  his 
claim  without  litigation : — ^Held,  that  the  com- 
pany would  neither  pay  nor  receive  the  costs 
incurred  by  the  payment  into  court.  EnffUsk. 
In  re,  11  Jur.  (X.B.)  434;  12  L.  T.  561 ;  13 
W.  B.  932. 

A  railway  company  required  to  take  a  piece  ot 
land  to  which  aaverse  cLedms  were  set  np.  The 
company  paid  the  purchase-money  into  oonrk 
One  of  the  claimants  withdrew  his  claim : — 
Held,  that  the  railway  company  was  the  real 
cause  of  the  costs  being  incurred,  and  must  pav 
them.  NorfoWs  QDuke)  Estates,  In  re,  31  L.  f . 
79  ;  22  W.  B.  817. 

Coiti  of  ABoertainiiig  Partiei  Bntitled.]— 
Where  it  is  doubtful  under  a  will  whether  good 
title  to  premises  taken  by  a  oompany  can  be 
made  out,  and  there  is  no  wilful  deniult  or  delay 
on  the  part  of  the  owner  of  the  premises,  the 
court  being  called  upon  to  put  a  construction 
upon  such  a  will,  the  oompany,  on  the  applica- 
tion of  the  owner  to  obtain  out  of  oourt  the 
purchase-money  agreed  to  be  paid  for  the  land, 
was  ordered  to  pay  the  costs  according  to  their 
act     Woodbum,  In  re,  IS  L.  T.  237. 

A  railway  compimy  is  liable  to  pay  expenses 
incurred  in  ascertaining  the  parties  entitled  to 
the  purchase-money  of  lands  taken  by  the  com- 
pany and  paid  into  court.  Singleton,  In  re,  9 
Jur.  (N.S.)  941 ;  8  L.  T.  630 ;  11  W.  B.  871. 
S.  P.,  Tookey's  Trust,  In  re,  1  Drew.  264 ;  21 
L.  J.,  Ch.  402 ;  16  Jur.  708.  NoaJte's  WiU,  In 
re,  28  W.  B.  762. 

The  owner  of  an  estate  after  having  devised 
it  to  an  infant  agreed,  under  compulsion,  to  sell 
a  portion  of  it  to  a  railway  company.  The 
owner  having  died  before  the  completion  of  the 
purchase  without  having  alterea  his  will: — 
Held,  that  his  executors,  and  not  the  devisee, 
were  entitled  to  the  purchase-money  and  to  the 
compensation  for  severance ;  and,  secondly,  tfaat^ 
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the  railway  oompany  was  bound  to  pay  the 
costs  of  the  infant  devisee.  Manehesti^  and 
Sortthport  Ity.,  In  re,  19  Beav.  866. 

Upon  a  petition  for  payment  oat  of  court  to 
the  trustees  of  a  will  of  a  fund  representing  the 
purchase-money  paid  by  a  railway  company  for 
some  property  settled  in  the  will,  the  costs  of  a 
mortgagee  of  the  tenant  for  life,  who  appeared 
on  the  petition,  ordered  to  be  paid  by  the  com- 
pany.  Brook,  In  re,  10  L,  T.  860  ;  12  W.  JR.  1128. 

Property  which  was  in  the  possession  of  a 
mortgagee  was  taken  by  the  london  School 
Board,  and  the  purchase-money  paid  into  court 
pursuant  to  the  Lands  Clauses  Act  1846.  The 
morti;agor*8  trustee  in  liquidation  presented  a 
petition  asking  for  an  inquiiy  as  to  what  was 
due  on  the  mortgage,  for  payment  to  the  mort- 
gagee of  what  should  be  so  found  due,  and  for 
payment  of  the  residue  of  the  purchase-money  to 
himself : — Held,  that  the  board  must  pay  the 
costs  of  the  inquiry.  Bareham,  In  re,  17  Ch.  D. 
329  ;  29  W.  B.  o25— C.  A. 

Under  the  6  &  6  Vict.  c.  62,  the  Commissioners 
of  Woods  and  Forests  are  bound  to  pay  the 
costs  of  a  reference  to  ascertain  the  rights  of 
parties  to  the  purchase-money  of  premises  pur- 
chased under  the  act,  as  expenses  incidental  to 
the  purchase.  Woods  and  Forests  Commissioners, 
In  re,  7  Ir.  Eq.  R.  487. 

J.  L.  "gave  and  bequeathed  unto  his  niece 
C.  B.  and  his  nephew  J.  T.  all  his  houses  situate 
at  W.,  each  to  have  one  half,  to  be  share  and 
share  alike ;  and  what  debts  he  should  owe  at 
his  decease  they  should  pay,  both  of  them  a  like 
share  of  the  same ;  all  the  above  premises  he 
gave,  devised,  and  bequeathed  unto  his  niece 
C.  B.  and  his  nephew  J.  T.,  each  to  enjoy  one 
half  during  their  lives,  and  at  their  decease  the 
said  premises  to  go  to  their  children."  J.  L.  died 
in  1786.  J.  T.  died  in  1804,  without  children 
and  intestate,  leaving  C.  B.  his  heiress-at-law, 
and  the  heiress-at-law  of  J.  L.  C.  B.  had 
thirteen  children,  six  of  whom  survived  her. 
Part  of  the  premises  was  taken  by  the  com- 
missioners unaer  the  Whitby  Improvement  Act, 
and  the  purchase-money  paid  into  court.  C.  B. 
devised  all  her  estate,  right,  title,  and  interest  in 
and  to  the  premises  and  the  purchase-money 
unto  her  daughter  J.  B. : — Held,  that  C.  B.  and 
J.  T.  each  took  an  estate  for  life  in  a  moiety  of 
the  property ;  that  upon  the  decease  of  C.  B. 
and  J.  T.,  their  children  took  their  parents* 
moieties  respectively  as  joint  tenants  in  fee ;  but 
that  as  J.  T.  had  no  children,  C.  B.  took  his 
moiety  as  his  heiress-at-law,  and  that  that  moiety 
passed  to  her  devisee.  Held,  also,  that  all  the 
costs  of  the  petition  were  to  be  paid  by  the 
Commissioners  of  the  Whitby  Improvement  Act. 
Zacerick's  Estate,  In  re,  18  Jur.  304  ;  2  W.  R.  113. 


One  set  of  Costs.] — A  railway  company 

agreed  with  trustees  for  the  purchase  of  lands. 
The  trustees*  title  depended  on  the  construction 
of  a  will,  and  the  company  objected  thereto  and 
paid  the  purchase-money  into  court.  The  ques- 
tion of  construction  having  been  argued  by  the 
parties  interested  on  a  petition  for  investment 
and  payment  of  dividends  : — Held,  that  the  com- 
pany was  bound  to  pay  only  one  set  of  costs. 
Styan,  Ex  parts,  1  Johns.  387. 

On  a  petition  by  a  widow  for  payment  out  of 
court  of  a  sum  which  represented  realty  which 
had  been  taken  by  a  company,  on  which  petition 
the  heir  appeared  and  opposed,  one  set  of  costs 
was  allowed.     Yates,  Eu  parte,  17  W.  R.  872. 

TOL.  vni. 


viit  "WUfia  Befusal  ifr  yegleet." 


What  Amonnti  to.]— As  to  what  amounts  to  a 
"  wilful  refusal  **  within  s.  80  of  the  Lands  Clauses 
Act.  Windsor,  Staines  and  South  Western  By., 
In  re,  12  Beav.  522. 

A  railway  company,  being  unable  to  come 
to  terms  with  the  owner  of  the  fee,  proceeded 
to  summon  a  jury  ;  the  landowner,  being  advised 
that  notice  had  not  been  properly  served  on 
him,  did  not  appear  before  it,  and  the  damages 
were  assessed  in  his  absence,  and  the  amount 
paid  into  court.  It  was  subsequently  decided 
that  the  notice  had  been  regularly  served.  On 
the  landowner  applying  for  payment  of  the 
money  out  of  court,  ttie  company  was  ordered  to 
pay  the  costs  of  the  application.  Bailston,  Ejd 
parte,  15  Jur.  1028. 

The  owner  of  land,  who  was  entitled  to  receive 
the  purchase-money  under  an  award,  ixsf used  to 
receive  it,  on  the  ground  that  he  thought  the 
award  invalid ;  thereupon  the  promoters  paid 
the  purchase-money  into  court.  The  owner  sub- 
sequently obtained  a  rule  to  show  cause  why 
the  awanl  should  not  be  set  aside  ;  this  rule  was, 
upon  mattire  argument,  discharged : — ^Held,  that 
the  "  wilful  refusal,**  mentioned  in  s.  80,  meant 
a  refusal  without  reason;  and  that  here,  as 
there  was  a  bonft  fide  and  not  a  mere  captious 
question  to  be  decided,  ^e  case  was  not  within 
the  exception,  and  the  owner  was  entitled  to  his 
costs.  Bradshaw,  Ex  parte,  East  and  West  India 
Docks,  In  re,  16  Sim.  174 ;  5  Bailw.  Cas.  482 ; 
17  L.  J.,  Ch.  464 ;  12  Jur.  888.  And  see  S,  C. 
at  law,  17  L.  J.,  Q.  B.  362. 

Where  a  vendor  is  unable  to  convey  a  cleai- 
title  by  reason  of  his  not  having  paid  off  incum- 
brances of  a  larger  amount  than  the  land  pro- 
posed to  be  taken,  that  is  not  a  wilful  refused  or 
neglect  to  convey  within  s.  80,  so  as  to  deprive 
him  of  his  costs.  Divers,  In  re,  1  Jur.  (N.8.)  996. 
Local  commissioners  gave  notice,  under  their 
act,  that  they  would  require  a  particular  piece 
of  land.    The  owner  took  counsel's  opinion  as 
to  the  right  of  the  commissioners.    The  opinion 
was,  that  the  question  was  doubtful,  and  that  a 
court  of  law  would  probably  decide  against  the 
right ;  the  owner  thereupon  refused  to  give  up 
the  land.    The  puschase-money  was  then  pai<I 
into  court,  under  the  Lands  Clauses  Act,  out, 
subsequently,  the  owner  of  the  land  executed 
the  conveyance : — Held,  upon  petition  for  pay- 
ment of  the  money  out  of  court,  that  this  was 
not  such  a  case  of  "  wilful  refusal,**  under  s.  80, 
as  that  the  owner  of  the  land  could  be  requirctl 
to   pay  the   costs   occasioned   by  his   refusai 
Dashwood,  Ex  parte,  Ryde  Commissioners,  In  re, 
26  L.  J.,  Ch.  299 ;   8  Jur.  (N.8.)  103 ;  5  W.  R. 
125. 

A  railway  company,  requiring  land  for  the 
purposes  of  their  railway,  gave  the  usual  notices. 
The  amount  of  the  value  of  the  land  had  been 
ascertained  by  arbitration.  The  company  ten- 
dered this  amount*  to  the  landholder,  who  refused 
to  receive  it  without  having  his  costs  paid  him 
at  the  same  time : — ^Held,  that  the  vendor,  on 
his  wilful  refusal  to  accept  the  amount,  was  not 
entitled  to  his  costs.  Turner,  In  re,  6  L.  T.  624  ; 
10  W.  R.  128. 

The  costs  incurred  by  the  company  for  calling 
in  the  sheriff  to  give  possession  to  be  paid  by 
vendor.    Ih. 

When  a  railway  company  had  paid  into  court 
the  sum  awarded  by  the  arbitrator  as  the  price 

46 


1448 


LANDS    CLAUSES  ACT— Purchase  of  Lands. 


1444 


of  lands  taken  by  them,  the  landowners  having 
refused  to  accept  the  same,  though  the  petition 
for  payment  out  of  court  omitted  to  state  the 
reason  of  such  refusal,  the  court  took  judicial 
notice,  from  its  own  lecollection,  of  the  petitioner 
having  instituted  a  suit,  which,  though  unsuc- 
cessful, was  not  frivolous,  to  set  aside  the  award, 
and  therefore  ordei^  the  company  to  pay  the 
costs  of  the  petition.  Latosofi^  Eaoparte^  Metro- 
politan Diitrict  Ry.,  In  re,  17  W.  B.  186. 

Where  a  mortgagor  neglected  or  failed  to  pro- 
cure the  concurrence  of  the  incumbrancers  in  a 
petition  for  the  investment  of  purchase-money 

Eaid  into  court  by  a  railway  company,  the  court 
eld  that  such  neglect  or  failure  was  no  ground 
for  relieving  the  company  from  the  payment  of 
costs.  JVajfh,  In  re^  25  L.  J.,  Ch.  20  ;  1  Jur.  (K.s.) 
1082  ;  4  W.  B.  28. 

Upon  the  compulsoiy  purchase  of  land,  under 
an  act  incorporating  the  Lands  Clauses  Act, 
1845,  and  the  Bailways  Act  (Ii-eland),  1851,  the 
purchasers  lodged  in  court  the  compensation 
awarded,  inasmuch  as  the  owner  had  failed  to 
deliver  a  statement  of  title  within  the  time  pre- 
scribed by  the  statutory  notices  published : — 
Held,  that  the  owner  must  be  regarded  as  having 
wilfully  neglected  to  make  title  within  the  mean- 
ing of  the  exception  in  s.  80  of  the  Lands  Clauses 
Act,  and  that  he  should  therefore  bear  his  own 
costs  of  drawing  the  money  out  of  court.  Dow- 
liTig,  Ex  parte,  Dublin  Corporation,  In  re,  7 
L.  R.,  Ir.  173. 

Where  a  fund  in  court  exceeding  5007.  in  value 
and  representing  the  purchase-moneys  of  settled 
latids  taken  by  a  railway  company,  with  accu- 
mulated interest,  had  not  been  dealt  with  for 
upwards  of  fifteen  years,  and  it  had  become 
necessary  under  the  Chancery  Funds  Bules, 
1874,  r.  91,  and  the  Chancery  Funds  Amended 
Orders,  1874,  Ord.  XIV.  to  serve  the  official  solici- 
tor with  the  petition  for  the  payment  out  of  the 
fund  : — Held,  that  such  costs  having  been  occa- 
sioned by  the  default  of  the  tenant  for  life,  were 
properly  payable  out  of  the  portion  of  the  fund 
which  came  to  his  estate.  Clarke's  Estate,  In  re, 
52  L.  J.,  Ch.  88 ;  21  Ch.  D.  776. 

ix.  Repayment  of  Deposit, 

Appearance.] — ^The  court  will,  under  special 
circumstances,  allow  a  party  appearing  to  con- 
sent to  a  petition  under  the  Lands  Clauses  Act, 
8.  85,  his  costs  of  appearance,  though  it  is  not  the 
usual  practice  so  to  do  where  a  party  appears 
merely  to  consent.  Tottenham  and  Hampstead 
Junction  Ry,,  In  re,  14  W.  B.  669. 

I^jnnetion  by  Landowner.] — A  railway  com- 
pany served  a  notice  to  treat,  and  gave  the  usual 
bond,  and  made  the  deposit  required  by  s.  85  of 
the  Lands  Clauses  Act.  The  landowner  filed  a 
bill  to  restrain  the  company  from  entering,  but 
a  motion  for  injunction  stood  over  by  arrange- 
ment, and  no  further  steps  were  taken.  Ulti- 
mately, the  company  abandoned  the  purchase 
with  the  concurrence  of  the  owner  : — Held,  on  a 
petition  for  a  re-transfer  of  the  deposit  to  the 
company,  and  for  the  cancelling  of  the  bond, 
tliat  the  owner  was  not  entitlwi  to  have  the 
costs  of  the  suit  out  of  the  deposit.  But,  semble, 
he  would  have  been  so  entitled  if  the  purchase 
had  been  abandoned  by  reason  of  the  inability 
of  the  company  to  complete.  Birmingham, 
Wolverhampton  and  Dudl-ey  Ily.,  Ex  parte,  1 
Uem.  &  M.  772 ;  3  N.  B.  290. 


X.  Iftterim  Investment, 


XTnder  Special  Acts.]  —  Under  the  origisal 
London  and  Birmingham  Bailway  Compenv's 
Act,  S  &  4  WiU.  4,  c.  36,  the  Court  of  Chancery 
had  power  to  order  the  company  to  pay  all  the 
expenses  attending  the  reinvestment  in  the  pur- 
chase of  land  of  all  money  paid  into  the  Bank  of 
England,  under  that  act  to  be  applied  in  the 
purchase  of  other  lands,  together  with  the  neces- 
sary costs  and  charges  of  obtaining  such  order ; 
but  there  was  no  power  under  that  act  for  the 
court  to  order  the  company  to  pay  the  costs  and 
expenses  of  an  interim  investment  in  government 
securities.  The  company  purchased  land  from 
Eton  College  prior  to  the  year  1845,  and  the 
purchase-money  was  paid  into  the  Bank  of 
England,  under  the  act,  in  the  month  of  May, 
1846.  In  1845  the  Lands  Clauses  Act  passed,  by 
8. 18  of  which  it  was  enacted  "  that  in  all  classes 
of  moneys  deposited  in  the  bank  under  the  pro- 
visions of  this  or  the  special  act,  or  an  act  incor- 
E orated  therewith  except,"  &c.,  "it  shall  be 
iwf ul  for  the  Court  of  Chancery  in  England  or 
the  Court  of  Exchequer  in  Ireland  to  order  the 
costs  of  the  following  matters,  including  therein 
all  reasonable  charges  and  expenses  incident 
thereto,  to  be  paid  by  the  promoters  of  the 
undertaking.**  Amongst  such  matters  were 
included  the  costs  of  investment  in  government 
securities,  and  the  costs  of  obtaining  the  proper 
orders.  In  July,  1846,  an  act  of  parliament  was 
passed,  the  9  &  10  Vict.  c.  204,  by  which  the 
London  and  Birmingham  Bailway  Company, 
the  Grand  Junction  Bailway  Company,  and  the 
Manchester  and  Birmingham  Bailway  Companj, 
were  all  dissolved,  as  separate  companies,  and 
incorporated  into  one  called  the  London  and 
North  Western  Bailway  Company,  into  which 
the  Lands  Clauses  Act  was  incorporated  : — Held, 
upon  the  petition  of  Eton  College  for  the  interim 
investment  of  the  purchase-money  in  govern- 
ment securities,  and  upon  the  construction  of 
the  several  acts  of  parliament,  that  the  oonrt 
had  ix>wer  to  order  the  company  to  pay  the 
costs  attending  such  investment,  and  of  obtain- 
ing the  order  therefor.  JE^o-n  College,  Ex  parte, 
20  L.  J.,  Ch.  1  ;  15  Jur.  45. 

Costs  in  consequence  of  the  purchase,  under  a 
railway  act : — Held,  not  to  carry  the  costs  of  the 
interim  investment  in  the  funds.  Hirst,  In  re, 
4  Y.  &  CoU,  468. 

Where  a  statute  did  not  contain  any  express 
provision  as  to  the  costs  of  an  interim  invest- 
ment in  stock  of  compensation-money  paid  into 
court  under  the  act,  the  court  had  not  jurisdic- 
tion to  order  the  costs  of  an  application  for  such 
an  interim  investment  to  be  borne  by  the  parties 
who  had  paid  the  money  into  court.  Croher,  Kx 
parte,  13  Jur.  481. 

Where,  by  a  railway  act,  it  was  enacted  that 
the  moneys  paid  into  court  by  the  company,  for 
lands  purchased  by  them,  should,  by  order  made 
upon  the  petition  of  the  party  interested,  be 
invested  in  the  purchase  of  other  lands,  to  be 
settled  to  the  like  uses ;  and,  in  the  meantime, 
should,  by  an  order  similarly  obtained,  be 
invested  in  the  funds ;  and  it  was  further 
enacted  that  the  court  might  order  the  expenses 
of  such  purchases,  and  the  investment  of  the 
purchase-money  in  land,  "or  other  disposition 
of  the  same,'*  to  be  paid  by  the  company:— 
Held,  that  the  company  were  liable  to  pay  the 
expenses  of  the  interim  investment  of  the  money 
in   the  funds.     Onslovo,  Ex  parte,  London  and 
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Southampton  Ry.y  In  fv,  1  Y.  &  ColL  658 ;  6 
li.  J.,  Ex.  £q.  85. 

Where  an  act  of  parliament,  establishing  a 
railway  company,  directs  that  the  money  to  be 
paid  for  lanas  to  be  purchased  by  the  company 
6hall  be  paid  into  the  bank,  nntil  the  same  shall, 
upon  petition,  be  applied  in  the  purchase  of  other 
lands  ;  and  in  the  meantime,  until  such  purchase 
can  be  made,  shall,  upon  application  to  the  court, 
be  invested  in  the  funds  ;  and  that  Uie  expenses 
and  costs  attending  such  purchase  shall  be  paid 
by  the  company : — ^Held,  that  under  the  latter 
-clause,  a  party  applying  to  have  the  money 
invested  in  the  fundis  is  not  entitled  to  the  costs 
of  the  application.  Tayloty  Eao  parte,  1  Y.  & 
Coll.  229  ;  4  L.  J.,  Ex.  Kq.  33. 

The  Liverpool  and  Manchester  Bailway  Act 
did  not  provide  for  the  payment  by  the  com- 
pany of  the  costs  of  the  interim  investment  of 
purchase-money : — Held,  that  the  court  had  no 
power  to  order  the  costs  of  that  investment,  sub- 
sequent railway  acts  having  put  a  statutory  con- 
struction on  the  former  acts  by  the  insertion  of 
A  section  to  the  effect  that  the  company  are  to 
bear  the  costs  of  such  interim  investment. 
fholuiy  B^  parte^  Liverpool  and  Manehetter  Ry., 
In  re,  3  Railw.  Cas.  135  ;  7  Jur.  639. 

Upon  petition  for  the  investment  in  the  funds 
of  a  sum  of  money  paid  for  the  purchase  of  lands, 
under  the  Birmingham  Railway  Act,  the  court 
refused  to  order  the  company  to  pny  the  costs. 
Woreetter  College,  Oxford,  Ejp  2Mrte,  5  Bailw. 
Cas.  147;  17  L.  J.,  Ch.  193. 

Where  a  railway  act  directs  the  expense  of  all 
purchases  to  be  borne  by  the  company,  this  will 
include  the  expense  of  the  intermediate  invest- 
ment of  the  money  in  the  funds,  as  well  as  the 
ultimate  investment  in  lands  to  be  settled  to  the 
same  uses.  Durham  (^BUhop),  Ex  parte,  3  Y.  & 
Coll.  690 ;  9  L.  J.,  Ex.  Eq.  14.  And  see  Ely 
<^Bishop\  Ex  parte,  3  Y.  &  Coll.  691,  n. 

An  act  enabling  a  public  body  to  take  lands 
compulsorily  directed  that  in  cases  of  disability 
the  purchase-money  should  be  paid  into  court, 
and  laid  out  in  the  purchase  of  other  heredita- 
ments, and  that  in  the  meantime  it  should  be 
vested  in  consols  and  the  dividends  paid  to  the 
persons  entitled ;  the  act  authorised  the  court 
to  order  the  expenses  of  all  purchases  from  time 
to  time  to  be  made  in  pursuance  of  the  act  to  be 
paid  by  the  public  body : — Held,  that  the  costs 
of  the  interim  investment  in  consols,  and  of  the 
order  to  pay  the  dividends  to  the  tenant  for  life, 
must  be  borne  by  the  fund  and  not  by  the  public 
body.     Ootdd,  In  re,  24  Beav.  442. 

Semble,  that  the  court  has  jurisdiction  under 
r>7  Oeo.  3,  c.  29  (General  Metropolitan  Paving 
Act),  88.  84  and  89,  to  order  payment  by  a  dis- 
trict board  of  .works  of  the  expenses  of  the 
investment  in  consols  of  the  purchase-money  of 
lands  taken  by  agreement  by  the  board  in  pur- 
suance of  the  statute,  and  of  the  costs  of  the 
petition  for  investment.  Mereeron,  In  re,  47  L.  J., 
Ch.  114  ;  7  Ch.  D.  184  ;  88  L.  T.  16  ;  26  W.  R.  8. 

Apportionment  not  ordered.] — ^A  dean  and 
chapter  and  their  lessee  for  twenty-one  years, 
under  covenant  not  to  assign  without  their  leave, 
entered  into  a  joint  contract  for  sale  of  part  of 
the  demised  premises  to  a  railway  company,  at 
an  aggregate  price.  On  the  completion  of  the 
purchase  and  the  conveyance  of  the  property  to 
■  the  company,  they  paid  the  amount  into  court, 
,  under  the  Lands  Clauses  Act,  1845,  s.  69.  The 
<x>urt  declined,  upon  the  petition  of  the  lessee,  to 


apportion  the  purchase-money.  By  consent  the 
money  was  ordered  to  be  invested,  and  the 
dividends  to  be  paid  to  the  lessee  for  his  term 
or  until  further  order : — Held,  that  the  company 
were  not  entitled  to  their  costs  and  expenses 
upon  such  petition.  Ward,  Eob  parte,  2  De  O. 
&  Sm.  4  ;  6  Railw.  Cas.  398  ;  17  L.  J.,  Ch.  249  ; 
12  Jur.  322. 

Yezatioof  Proeeedingf.]— Under  the  act  of 
parliament,  giving  power  to  the  Trinity  House  to 
purchase  lighthouses,  this  court  is  authorised,  by 
express  words,  to  order  the  corporation  to  pay 
the  costs  of  the  interim  investments  in  the  funds, 
and  other  consequential  costs  on  purchases  from 
infants,  and  other  incapacitated  persons  ;  but 
no  such  words  are  used  with  reference  to  pur- 
chases under  doubtful  titles.  Where,  therefore, 
an  incapacitated  person,  together  with  the  trus- 
tees of  the  settlement  under  which  he  took  his 
interest  (which  trustees  had  a  power  of  sale), 
contract^  to  sell  a  lighthouse  to  the  corporation, 
and  the  corporation,  being  doubtful  as  to  the  title 
of  the  venaors,  paid  the  purchase-money  into 
court,  under  a  clause  contained  in  the  act  for 
that  purpose,  the  court,  taking  into  consideration 
that  the  objection  as  to  title  was  not  triviid,  and 
that  the  purchase  was  made  by  the  Trinity 
House  for  public  objects,  declined  to  give  the 
vendors  the  cost»  of  the  interim  investment  in 
the  funds,  and  the  other  usual  consequential 
costs.  Angell,  Ex  parte.  Trinity  House,  In  re,  4 
Y.&  ColL  496. 

The  purchase-money  for  settled  lands  taken  by 
a  railway  was  paid  into  court ;  and  after  a  con- 
tract had  been  entered  into  for  laying  it  out  in 
land,  a  petition  was  presented  for  its  temporary 
investment  in  the  funds : — Held,  that  the  pro- 
ceeding was  not  vexatious,  and  that  the  company 
ought  to  pay  the  costs.  Liverpool,  ^c,  Ry.,  In 
re,  17  Beav.  392. 

Order  for  Taxation  and  Paymmit.] — The  com- 
mon order  for  taxation  and  payment  of  costs  by 
a  company,  upon  a  petition  for  investment  of 
money  paid  into  court  and  payment  of  dividends, 
will  not  be  varied  in  a  case  where  periodic  sales 
of  the  corpus  are  also  ordered.  Edmunde,  Ex 
parte,  L.,  C.  ^  B,  Ry.,  In  re,  35  L.  J.,  Ch.  638  ; 
14  L.  T.  243  ;  14  W.  R.  607. 

Appearance  of  Partiee.] — Money  was  paid  into 
court  by  a  railway  company  in  certain  suits, 
and,  a  petition  being  presented  for  investment 
and  accumulations,  several  parties  to  the  suit 
appeared  by  separate  counsel  to  consent : — Held, 
that  the  railw^  company  was  bound  to  pay  the 
costs  of  all.  MvU  and  Selby  Ry.,  In  re,  5  Railw. 
Cas.  458. 

Where  one  of  several  persons  entitled  to  pur- 
chase-money under  the  Lands  Clauses  Act 
petitions  under  the  act,  and  serves  the  other 
persons,  it  is  not  of  course  that  the  companv 
should  pay  the  costs  of  such  respondents.  MeU 
ling  V.  Bird,  22  L.  J.,  Ch.  699 ;  17  Jur.  155  :  1 
W.  R.  219. 

On  a  petition  for  the  transfer  of  purchase- 
money  paid  into  court  by  the  ecclesiastical 
commissioners,  the  court  ordered  the  costs  of  all 
parties  to  be  paid  by  the  commissioners.  Clark 
V.  Johneon,  22  L.  T.  570  ;  18  W.  R.  800. 

In  a  petition  for  the  investment  in  consols  of 
a  fund  paid  into  court  under  the  Lands  Clauses 
Act,  ana  payment  of  the  dividends  to  the  person 
for  the  time  being  entitled  thereto,  it  is  necessaiy 
and  sufficient  that  the  tenant  of  the  immodiat^ 
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freehold  should  appear.  FineJi,  In  re,  14  L.  T. 
394  ;  14  W.  R.  472. 

Therefore  where  the  land  was  subject  to  a 
lease  for  ninety-nine  years,  if  the  lessee  should  so 
long  live : — Held,  that  the  company  must  pay 
the  costs  both  of  the  lessee  and  the  trustees  in 
whom  the  freehold  was  vested,  but  not  of  any  of 
the  parties  entitled  in  remainder.    lb. 

Bailway  companies  under  the  provisions  of 
their  acts,  with  which  the  8  &  9  Vict.  c.  18,  was 
incorporated,  took  for  their  purposes  lands  which 
were  the  subject  of  a  private  act  of  parliament, 
under  the  powers  of  which  it  was  found  that  the 
purchase  could  only  be  effected.  The  costs  of  a 
petition  by  the  tenant  for  life  and  others,  for  an 
interim  investment  of  the  purchase-moneys,  in 
accordance  with  the  provisions  of  the  private  act, 
were  ordered  to  be  paid  by  the  respondents. 
Shvttleworth,  Em  parte  and  in  r^ ,  4  GifE.  87  ;  8 
Jur.  (N.B.)  1090  ;  7  L.  T.  266. 

When  a  tenant  for  life  petitions  for  interim 
investment  of  purchase-money  of  the  settled 
estate  paid  into  court  under  the  Lands  Clauses 
Act,  the  company  need  not  pay  the  costs  of 
serving  or  giving  notice  to  the  trustees.  Jkno- 
Ivng's  Tmuts,  In  re,  45  L.  J.,  Ch.  568  ;  24  W.  R. 
729. 


Of  Mortgagees.] — On  a  petition  by  the 


tenant  for  life  of  a  fund  paid  into  court  by  a 
railway  company,  praying  for  the  investment  of 
the  fund  and  payment  of  the  dividends  to  the 
petitioner ;  certain  persons  entitled  to  a  charge 
on  the  real  estate  in  respect  of  which  the  fund 
was  paid,  being  served  with  the  petition  and 
appearing,  the  court  refused  to  direct  the  rail- 
way company  to  pay  their  costs.  Wehiter,  In  re, 
2  Sm.  &  G.  (App.),  vi. 

A  railway  company  took  lands  which  were 
vested  in  one  for  life,  with  remainder  over,  and 
were  subject  to  a  mortgage  in  fee  and  to  mort- 
gages of  the  life  estate : — ^Held,  that  the  com- 
pany must  pay  the  costs  of  the  mortgagees  who 
had  been  served  with,  and  appeared  upon,  a 
petition  for  the  investment  of  the  fund  and  the 
application  of  the  income.  Brook's  Will,  In  re, 
SO  Beav.  233 ;  31  L.  J.,  Ch.  466 ;  5  L.  T.  388 ; 
10  W.  B.  35. 

To  a  petition  by  a  tenant  for  life  of  settled 
estates,  for  the  investment  of  the  purchase- 
money  of  part  of  the  estates  which  had  been 
purchased  by  a  railway  company  under  their  act, 
and  for  payment  of  the  dividends  to  the 
petitioner,  or  if  the  incumbrancers  upon  his  life 
interest  should  not  consent  thereto,  then  to  a 
receiver  who  had  been  appointed  to  receive  the 
rents  of  the  estates  for  the  benefit  of  the  incum- 
brancers, the  incumbrancers  and  their  receiver 
were  made  respondents,  and,  having  been  served 
with  the  petition,  appeared  at  the  hearing  thereof : 
— Held,  that  the  costs  of  the  incumbrancers  and 
of  the  receiver  were  to  be  borne  by  the  company. 
Na$h,  In  re,  25  L.  J.,  Ch.  20 ;  1  Jur.  (N.S.)  1082 ; 
4  W.  R.  28. 

When  a  tenant  for  life  petitions  for  the  interim 
investment  of  purchase-moneys  paid  in  by  a  rail- 
way company  under  the  Lands  Clauses  Act,  and 
for  the  payment  to  him  of  the  dividends  thereon 
when  invested,  it  is  not  necessary  for  him  to 
serve  persons  having  charges  on  tiie  Inheritance 
prior  to  the  life  estate,  and  the  costs  of  such 
parties,  if  served,  will  not  be  allowed  as  against 
the  company.  Morris,  In  re.  Settled  JB^ates, 
In  re,  45  L.  J.,  Ch.  63  ;  L.  R.  20  Eq.  470 :  23 
W.  R.  851. 


Ot  Inyeetment  on  Mortgage.] — ^Upon  an  order 
for  an  interim  investment  on  real  secority  of 
purchase-money  paid  into  court,  the  costs  of  the 
interim  investment  must  be  paid  by  the  company, 
but  not  the  costs  of  any  subsequent  investment 
in  land.  Fl&tmm's  Trusts,  In  re,  40  L.  J.,  Ch.  86 : 
L.  R.  10  Eq.  612. 

The  purchase-money  of  land  taken  by  a  rail- 
way company  for  the  purposes  of  their  act  was, 
on  petition,  directed  to  be  invested  in  a  mort- 
gage of  real  estate  ;  and  the  company  was  ako 
ordered  to  pay  the  costs  of  all  parties  thereto  and 
to  the  petition.    Reading  v.  HamiWm,  5  L.  T.  628. 

Upon  an  application  under  the  Lands  Clauses 
Act,  for  the  reinvestment  on  real  security  of 
compensation  money  which  had  already  been 
invested  in  consols  at  the  expense  of  the  dty  of 
London  corporation : — Held,  that  the  investment 
was  proper,  and  that  the  corporation  must  pay 
the  costs  ;  but  that,  in  regard  to  future  costSj  it 
must  be  considered  a  permanent  invcistmenL 
WUhinson,  In  re,  87  L.  J.,  Ch.  384 ;  18  L.  T.  17 ; 
16  W.  R.  537. 

Compensation  money  was  invested  in  consolsy 
and  an  application  was  afterwards  made  to 
reinvest  it  on  a  mortgage  security : — ^Held,  that 
the  company  must  pay  the  costs,  but  that,  in 
regard  to  future  costs,  it  must  be  considered  as  a 
permanent  security.    Lomaw,  In  re,  34  Beav.  294. 

Where  purchase-money  had  been  paid  into 
court  under  the  Lands  Clauses  Act  and  invested 
in  consols,  upon  an  application  for  its  reinvest- 
ment on  mortgage  security: — Held,  that  such 
reinvestment  could  not  be  treated  as  a  per- 
manent investment,  and  that  the  company  must 
pay  the  costs  without  any  conditions  as  to  the 
costs  of  any  future  permanent  investment. 
BlytlCs  Trusts,  In  re,  L.  R.  16  Eq.  468  ;  28  L.  T. 
890  ;  21  W.  R.  819. 

Purchase-money  for  lands  taken  by  a  railway 
company  having  been  paid  into  coart,  the  tenant 
for  life  of  the  estate  petitioned  that  the  money 
might  be  reinvested  on  mortgage : — Held,  that 
the  mortgage  could  not  be  considered  a  per- 
manent investment,  and  a  direction  that  the 
company  should  not  be  required  to  pay  the  costs 
of  a  future  permanent  investment  refused. 
Sewart,  In  re,  L.  R.  18  £q.  278 ;  30  L.  T.  355  r 
22  W.  R.  625. 

zi.  Payment  of  Dividends, 

Interim  Inveetment.] — Costs  of  a  petition  for 
payment  of  dividends  on  interim  investment 
must  be  paid  by  the  company,  although  the 
petition  was  rendered  necessary  by  a  dSective 
order  on  a  former  petition,  such  order  having 
been  made  in  the  presence  of  the  company. 
Goe's  Estate,  In  re,  3  W.  R.  119. 

TTuder  Special  Aoti.l^npon  the  construction 
of  a  railway  act : — Held,  that  the  costs  given  by 
the  act  in  relation  to  the  payment  of  certain 
dividends,  had  reference  to  the  costs  of  obtaining 
the  order  for  payment,  and  not  to  the  costs  of 
the  payment  itself.  Ath4)rpe,  Ex  parte,  JSull 
and  Selhy  By,,  In  re,SY.&  Coll.  396. 

Upon  Hie  construction  of  s.  157  of  the 
Manchester  and  Leeds  Railway  Act  (7  WiU.  4, 
c.  cxi.) : — Held,  that  the  costs  of  the  payment  of 
the  dividends  to  accrue  in  respect  of  a  sum,  the 
produce  of  lands  taken  by  the  railway  company 
and  ordered  to  be  invested,  were  not  to  be  borne 
by  the  company.  MitoJM  ▼.  NeweU,  3  Bailw.. 
Cas.  515. 
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FnreliAie  of  Charitj  Landi— QAeial  Tmitee.] 
— A  scheme  for  the  regnlation  of  a  certain 
charity  contained  proTisions  that  the  legal  estate 
in  the  lands  belonging  to  the  charity^  and  all 
terms,  estates,  and  interest  therein,  should  be 
vested  in  the  "  Official  Trustee  of  Charity  Lands  " 
and  his  successors,  in  trust  for  the  charity,  with 
the  intent  that  such  lands  might  be  managed 
and  administered  by  the  trustees  of  the  charity 
subject  to  and  in  conformity  with  the  proTisions 
of  the  scheme ;  and  that  all  stock  in  the  public 
funds  and  other  securities  should  be  transferred 
to  and  Test  in  the  **  Official  Trustees  of  Charitable 
Funds,"  by  whom  the  dividends  and  income 
arising  therefrom  should  be  from  time  to  time 
paid  to  the  local  trustees  or  their  order.  The 
Metropolitan  Board  of  Works  took  the  lands  of 
the  charity  under  their  statutory  powers,  and 
paid  the  purchase-money  into  court.  The  trustees 
then  presented  a  petition  that  the  fund  in  court 
might  be  invested  in  consols,  and  when  so 
invested  carried  over  to  the  account  of  the 
official  trustees  of  charitable  funds,  and  that 
the  dividenda  might  be  paid  to  the  treasurer  for 
the  time  being  of  the  clurity.  The  title  to  the 
lands  sold  had  been  approved  by  the  purchasers, 
but  the  conveyance  to  the  Metropolitan  Board  of 
Works  had  not  yet  been  executed.  Therefore, 
the  legal  estate  remained  vested  in  the  official 
trustee  of  charity  lands  under  the  scheme.  The 
official  trustees  of  charity  lands  and  charity 
funds  were  served  with  the  petition,  and  a 
question  arose  whether  their  costs  should  be 
paid  by  the  Metropolitan  Board  of  Worlcs. 
Another  question  was,  whether  the  application 
should  have  been  by  petition  or  by  summons  : — 
Held,  that  an  order  ought  to  be  made  for  an 
interim  investment  and  payments  of  dividends 
as  asked  ;  and  that,  having  regard  to  the 
provisions  of  the  scheme,  the  petitioners  were 
justified  in  proceeding  by  petition,  and  were  also 
justified  in  serving  the  official  trustees.  Stafford's 
Charity,  In  re,  9l  L.  T.  846. 

Change  of  Ordsr  Xeqnired — ^Xarriage.] — The 

purchase-money  of  a  leasehold  interest  purchased 
by  a  railway  company  was  paid  into  court  to  an 
account  *'  ax  parte  the  company,  the  account  of 
the  two  lessees,"  and  the  dividends  were  ordered 
to  be  paid  to  one  lessee  and  the  executrix  of  the 
other.  The  executrix  married : — ^Hdd,  that  on 
a  petition  for  payment  of  the  dividends  to  the 
husband  and  the  other  lessee,  it  was  unnecessary 
to  serve  the  company,  and  that  the  petitioners, 
having  served  tnem,  must  pay  their  costs. 
Hitrdemy  Ex  parte.  Grand  Junction  By.,  In  re, 
2  De  G.  &  8m.  263  ;  12  Jur.  846. 


Death.] — ^Purchase-money  for  lands  be- 


longing to  wardens  and  overseers  having  been 
invested,  and  an  order  made  for  payment  of  the 
dividends  to  the  vestry  clerk,  who  had  since  died, 
a  petition  was  presented  for  payment  of  the  divi- 
dends to  the  churchwardens  and  overseers  for 
the  time  being : — Held,  that  the  costs  of  both 
petitions  must  be  borne  by  the  purchasers. 
Boyal  Exehange  Act,  In  re,  14  Jur.  28. 

An  order  made  under  the  8  &  9  Yict.  c.  18, 
directed  the  dividends  of  stock,  arising  from 
the  investment  of  the  purchase-mon^  of  hmd 
belonging  to  a  perpetual  curacy  taJcen  by  a 
railway  company,  to  be  paid  to  the  incumbent 
of  a  parish  for  the  time  being,  but  only  provided 
for  tne  payment  of  the  costs  of  the  then  incimi- 
bent  of  the  application  on  which  the  order  was 


made.  A  subsequent  incumbent  executed  a  power 
authorising  an  attorney  to  receive  the  dividends 
for  him  under  the  order,  and  filed  affidavits 
showing  himself  to  be  the  incumbent.  On  the 
company  declining  to  pay  his  costs  thus  incurred 
he  applied  in  chambers  for  an  order  for  their 
taxation  and  payment,  which  was  ordered 
accordingly : — Held,  that  the  order  was  rightly 
made.  Guilde'i  Sutton  (^Ineumbent),  Ex  jmrte,  8 
De  G.  M.  &  G.  380  ;  2  Jur.  (N.B.)  793  ;  4  W.  R.  682. 

Where  the  purchase-money  of  land  taken  by 
a  railway  company  has  been  paid  into  court  to 
their  credit,  and  subsequently  invested  in  stock 
in  trust  for  B.,  who  dies,  bequeathing  it  to  C.  for 
life  ;  the  court,  on  a  petition  by  B.'s  executors,  in 
directing  payment  of  the  dividends  to  C,  ordered 
the  costs  of  the  petitioners  to  be  paid  by  the 
company.    Lye,  In  re,  13  L.  T.  664. 

A  railway  company  having  taken  lands,  and 
paid  the  money  into  court,  the  dividends  were 
received  by  a  tenant  for  life,  and  upon  her  death 
her  husband  re-seltled  the  property,  and  presented 
a  petition  for  payment  of  the  dividends  to 
himself  : — ^Held,  that  the  company  was  not  liable 
to  pay  the  costs  of  the  petition.  '  Pick,  In  re,  31 
L.  J.,  Ch.  495  ;  10  W.  R.  365. 

Lands  which  were  limited  to  A.  for  life, 
remainder  to  B.  in  fee,  were  taken  by  a  company 
under  the  powers  of  their  act,  and  the  purchase- 
money  was  paid  into  court,  and  subsequently 
invested  in  consols.  The  company*s  act  did  not 
authorise  the  payment  of  any  costs  other  than 
those  of  the  reinvestment  of  the  purchase-money. 
A.  died  without  having  received  any  of  the 
dividends,  and  his  residuary  legatee  b^ueathed 
all  her  residuary  personal  estate  to  C,  who 
prayed  for  payment  to  himself  of  the  fund  and 
the  dividends.  The  legal  personal  representative 
of  A.  not  being  before  the  court,  the  application 
to  pay  to  B.  the  dividends  accrued  during 
the  life  of  A.  was  refused,  and  the  court  ordered 
them  to  be  paid  to  A.'s  personal  representative. 
An  application  that  the  costs  of  the  petition 
might  be  paid  by  the  company  was  also  refused. 
Ackers'  Trusts,  In  re,  9  Jur.  (N.B.)  224  ;  7  L.  T. 
635  ;  11  W.  R.  182. 

When  the  purchase-money  of  settled  lands 
taken  by  a  local  board  was  paid  into  court  and 
invested,  and  the  dividends,  on  the  petition  of  the 
trustees  of  the  settlement,  ordered  to  be  paid  to 
them  by  name,  or  one  of  them,  and  both  the 
trustees  died,  the  court,  on  the  petition  of  the 
new  trustees  for  payment  of  the  dividends  to 
them,  declined  to  order  the  local  board  to  pay 
the  costs  of  the  second  petition.  Pryor,  In  re, 
36  L.  T.  202. 


Change  of  Oharity  Trustees.] — ^A  public 


company  having  taken  lands  belonging  to  a 
charity,  and  paid  the  purchase-money  into  court 
under  the  Limds  Clauses  Consolidation  Act,  the 
usual  order  was  made  for  investment  and  pay- 
ment of  the  income  of  the  fund  to  the  trustees 
of  the  charity,  or  any  two  or  more  of  them. 
Afterwards,  the  charity  having  been  practically 
superseded  by  the  school  board,  a  new  scheme 
was  sanctioned,  whereby  the  charity  was  recast, 
and  new  governors  were  substituted  for  the  old 
trustees.  The  new  governors  then  petitioned  for 
payment  out  of  part  of  the  corpus  towards  the 
expenses  of  the  new  scheme,  and  for  payment 
of  the  income  of  the  remaining  fund  to  the 
petitioners,  or  any  two  or  more  of  them.  The 
company  contended  that  they  were  not  liable  to 
pay  the  costs  of  a  petition  caused  by  a  devolution. 
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of  title  fabseqiient  to  the  taking  of  the  land  :-^ 
Held,  that  the  change  of  interest  having  been 
cansed,  not  bj  the  act  of  the  troatees,  bat  by  the 
reoonstitution  of  the  charity  (an  incident  to 
which  all  charities  were  liable),  the  company 
were  bound  to  pay  the  costs  of  the  petition. 
Shakespeare  Walk  School,  In  re,  48  L.  J.,  Ch. 
677  ;  12  Ch.  D.  178  ;  28  W.  B.  148. 

The  dividends  arising  from  the  purchase-money 
of  lands  purchased  by  a  railway  company  from 
the  trustees  of  a  school  had  beoi  ordered  to  be 
paid  to  the  then  trustees ;  subsequently  new 
trustees  were  appointed.  On  a  petition  for 
payment  of  the  dividends  to  the  new  trustees, 
no  order  was  made  upon  the  company  for 
payment  of  costs.  Auaenshaw  School,  In  re, 
1  N.  B.  255. 

AppUoation  by  Tenant  for  Lifs.] — ^Tenant  for 
life  of  lands  sold  under  the  provisions  of  the 
London  Bridge  Act  (10  Geo.  4,  c.  136),  is  not 
entitled  to  his  costs  out  of  the  fund  arising  from 
the  sale.  Pasmore,  Ex  parte,  London  Bridge 
Act,  In  re,  1  Y.  &  Coll.  75 ;  4  L.  J.,  Ex.  Eq.  17. 

The  costs  of  a  tenant  for  life,  on  his  petition 
for  payment  of  the  income  of  a  fund  paid  into 
court,  must  be  paid  out  of  the  income,  and  those 
of  the  trustees  out  of  the  corpus.  It  is  not 
necessary,  upon  such  an  application,  to  serve  the 
remainderman.     Whitling,  In  re,  9  W.  B.  830. 

Where  a  petition  is  presented  by  a  tenant  for 
life  for  payment  of  the  dividends  on  a  fund  paid 
into  court,  the  costs  are  payable  out  of  income, 
and  not  out  of  the  corpus.  Earner' t  Truete,  In 
TV,  36  L.  J.,  Ch.  58 ;  L.  B.  3  Eq.  432 ;  12  Jur. 
(N.S.)  959  ;  15  L.  T.  237  ;  15  W.  B.  99. 

Where  a  tenant  for  life  mortgages  his  life 
interest  in  the  purchase-money  of  land  oom- 
pulsorily  taken  by  a  railway  company,  and  he 
and  the  mortgagee  concur  in  a  s^e  of  his 
interest,  the  costs  of  an  application  for  payment 
of  the  dividends  to  the  purchaser,  during  the 
life  of  the  tenant  for  life,  are  not  chargeable 
against  the  company.  Byron's  Trusts,  In  re,  5 
Jur.  (N.8.)  261  ;  7  W.  B.  367. 

Where  a  tenant  for  life  of  a  fund  in  court 
obtained  an  order  for  payment  of  the  dividends, 
but  no  provision  was  maide  as  to  the  cost  of  the 
application,  the  court,  after  a  lapse  of  two  years, 
allowed  the  order  to  be  amended  by  adding  a 
direction  that  the  costs  should  be  payed  out  of 
the  corpus  of  the  fund.  Tannery  7^  re,  14  L.  T. 
589. 

Where  a  tenant  for  life  might,  but  for  dis- 

Entes  between  himself  and  his  incumbrancers, 
ave  obtained  an  order  for  payment  of  dividends 
to  himself  of  a  fund  in  court  on  a  foimer 
occasion,  he  will  not  be  allowed  as  against  the 
company  the  costs  of  an  additional  application 
relating  to  the  dividends.  Jcliffe,  In  re,  3  Jur. 
(N.8.)  633. 

A  person  bequeathed  leaseholds  held  of  an 
ecclesiastical  corporation,  giving  certain  life 
interests  with  remainder  over.  He  directed  his 
trustees,  two  years  or  sooner  before  the  time  for 
renewal,  to  bring  a  sufficient  part  of  the  rents 
into  a  fund  to  keep  the  estates  always  renewed. 
It  was  the  practice  to  renew  the  leases  every 
fourteen  years,  but  it  was  not  obligatory  on  the 
corporation  to  do  so ;  they  censed  to  do  so  about 
1866.  Previously  to  that,  notice  had  been  given 
by  a  railway  company  to  take  the  property. 
The  purchases  were  completed  and  the  price 
fuiid  into  court,  and  invested  in  consols.  The 
investment  gave  a  diminished  income: — Held, 


that  the  tenants  lor  life  weie  only  entitled  to 
the  income  of  the  fund.  No  costs  allowed  to  or 
against  the  railway  company.  Wood^  In  re, 
40  L.  J.,  Ch.  59  ;  L.  B.  10  Eq.  573  ;  23  L.  T., 
430. 

The  dividends  of  money  in  court  were  ordered 
to  be  paid  to  the  tenant  for  life,  on  his  death  the 
remainderman  petitioned  for  the  transfer  of  the 
fund,  and  for  payment  of  the  last  dividend  to 
him : — Held,  that  the  executors  of  the  tenant  b« 
life  took  no  part  of  the  last  half  year's  dividend* 
and  that  their  costs  should  be  paid  by  the 
petitioner  and  not  by  the  company.  lAmgwoHKs 
Estate,  In  re,  1  Kay  A:  J.  1 ;  23  L.  J.,  Cb.  104;  3 
W.  B.  134. 

Where  lands  settled  in  the  same  m*wti«'  bare 
been  purchased  by  different  railway  companies, 
and  the  purchase  moneys  paid  into  court  and 
invested,  and  the  tenant  foe  life  afterwards  dies, 
the  orders  directing  payment  of  the  dividends 
of  the  several  funds  to  the  person  next  entitled 
may  all  be  obtained  upon  the  same  petition: 
and  the  railway  companies  will  not  in  future  be 
required  to  pay  the  costs  of  more  than  one 
petition.  Brokers  (Lord)  Estate,  Inre,l  Ji.lL 
568. 

xii.  Discharge  qf  Debts  and  Ineumbranees. 

Under  Special  Aet]— Where,  under  the  pro- 
visions of  a  railway  act,  lands  are  purchased  of 
corporations,  tenants  for  life,  &c.,  the  costs  of  an 
application  to  the  court  to  have  the  purchase- 
money  applied  in  the  discharge  of  incumbrances 
wiU  be  directed  to  be  paid  by  the  companj, 
although  the  act  only  makes  an  express  pro- 
vision for  such  costs  in  cases  where  the  money 
is  to  be  laid  out  in  the  purchase  of  lands  to  be 
settled  to  the  like  uses.  Trafford,  Sm  parte, 
Liverpool  and  Manchester  By.,  In  re,  2  Y,  k 
Coll.  622. 

On  the  construction  of  a  railway  act : — Held, 
that  the  cost  of  paying  off  an  incumbrance  on 
land  purchased  by  the  company  out  of  the 
purchase-money  in  court  were  not  to  be  paid  by 
the  company.  Ifardwicke  (Earl),  Er  parte. 
Eastern  Counties  Ry,,  In  re,  5  Bailw.  Cas.  210 ; 
17  L.  J.,  Ch.  422  ;  12  Jur.  508. 

A  piece  of  land,  part  of  certain  trust  estates, 
was  taken  by  a  railway  company,  and  the 
purchase-money  deposited  in  court;  other  part 
of  the  same  estates  was  subject  to  a  martgage. 
The  tenant  for  life  presented  a  petition  praying 
that  the  money  might  be  applied  to  pay  off 
the  mortgage,  and  that  the  residue  might  be 
invested  :-^Held,  that  the  railway  company  were 
not,  under  s.  151  of  their  act,  liable  for  the  c(«ts 
of  the  mortgagees.  Teates,  Ess  parte,  Lancaster 
and  Carlisle  By^  In  re,  8  Bailw.  Cas.  370 ;  13 
Jur.  279. 

Lands  Clanies  Aet]— The  costs  of  discharging 
an  incumbrance  must  be  paid  by  the  owners  S. 
the  estate.  Sheffield  Corporation,  Ex  parte,  31 
Beav.  162;  25  L.  J.,  Ch.  587;  2  Jur.  (KA)  31? 
4  W.  B.  70. 

Inonmbraaee  oa  other  Parts  of  Xitata.]— 
Under  s.  80  of  the  Lands  Clauses  Act,  the  pro- 
meters  are  not  liable  to  pay  the  costs  ineoned 
by  the  application  of  their  purdiase-money  in 
paying  off  an  incumbrance  on  other  parts  of  the 
estate  of  the  owner.    Ih, 

When  under  the  provisions  of  local  acts,  which 
authorised  the  taking  of  land  and  the  application 
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of  the  parchase-monej  in  the  parchase  of  other 
land,  or  in  the  case  of  the  parties  interested  being 
under  disability  towards  the  discharge  of  incum- 
brances on  land  settled  to  the  same  uses  as  that 
taken,  and  provided  for  the  payment  by  the 
parties  taking  the  land  of  the  costs  of  a  reinvest- 
ment in  land  : — Held,  that  when  a  petition  for 
payment  out  of  court  of  money  paid  in  under  the 
act  asked  to  have  it  applied  towards  paying  oft 
incumbrances  on  other  land  settled  to  the  same 
uses,  there  was  no  liability  to  pay  the  costs  of  the 
petitioners.  Stanley  of  Alderiey  (Lord)^  In  re, 
L.  B.  H  £q.  227 ;  26  L.  T.  822. 

A  company  purchasing  lands  is  not  liable, 
under  s.  SO  of  the  Lands  Clauses  Act,  to  pay  the 
costs  incurred  by  the  application  of  the  purchase- 
money  in  discharging  an  incumbrance  on  other 
lands  of  the  vendors.  Sheffield  Toum  Tnuttet, 
Ex  parte^  Sheffield  Water  Worlu  Co,,  In  re,  8 
W.  11.  602. 

Semble,  the  cotu*t  has  jurisdiction  to  order  a 
company  to  pay  the  costs  of  a  petition  to  apply 
purchase-money  in  court  in  discharge  of  incum- 
orances  on  lands  other  than  those  compulsorily 
taken,  but  settled  to  similar  uses.  Dublin,  Wick- 
low  and  Wexford  Ry,,  In  re,  25  L.  B.,  Ir.  175. 

Xortgagee— Form  of  Order.] — Mortgaged  pro- 
perty, the  subject  of  a  foreclosure  action,  was 
purchased  by  a  public  body  under  their  statutory 
powers,  and  the  sum  which  had  been  assessed  for 
compensation  was  paid  into  court : — Held,  that 
the  mortgagee  was  only  entitled  to  the  ordinary 
inquiry  whether  anything  and  what  was  due  to 
him  for  any  and  what  costs,  charges,  and 
expenses  properly  incurred  by  him  in  respect  of 
his  mortgage  security,  and  that  he  was  not 
entitled  to  an  express  direction  for  the  allowance 
of  his  extra  costs  (beyond  those  allowed  on 
taxation  between  himself  and  the  public  body) 
of  the  inquiry  to  assess  the  compensation.  H/jct 
V.  MetrojfolUan  Board  of  Wurk^,  49  L.  J.,  Ch. 
620  ;  14  Ch.  D.  372  ;  42  L.  T.  685  ;  28  W.  B.  614. 

Of  wliat  Parties — Serriee.] — B.  C.  obtained  an 
agreement  for  a  lease  of  some  warehouses  and 
premises,  which  was  deposited  with  his  solicitor, 
who  subsequently  agreed  to  advance  300/.  to 
B.  C.  for  tfie  reimirs  of  the  premises,  upon  his 
signing  a  memorandum  charging  them  with  that 
amount,  and  with  all  further  advances,  not 
exceeding  5002.  The  premises  were  afterwards 
taken  by  the  corporation  of  London  by  virtue  of 
an  act  of  parliament,  for  making  public  improve- 
ments ;  and  in  consequence  of  questions  between 
B.  C.  and  his  solicitor  resi>ecting  the  amount  due 
upon  the  security,  and  also  in  consequence  of 
notice  of  a  judgment  debt  due  by  B.  C,  the  pur- 
chase-money was  paid  into  coQrt ;  and  upon  a 
petition  by  B.  C,  asking  for  an  account,  and  that 
500/.  might  be  set  apart  to  answer  what  should 
be  found  due  from  him  to  his  solicitor,  and  that 
the  suiplus,  after  payment  of  the  judgment  debt, 
might  be  paid  to  k.  C. : — Held,  that  the  amount 
of  debt  between  B.  C.  and  his  solicitor  must  be 
ascertained  by  the  master ;  that  the  corporation 
need  not  attend,  but  that  it  must  pay  tne  costs 
of  this  petition,  but  not  of  the  afiidavits  made 
relating  to  the  claims  of  the  parties.  CdUins, 
Em  parte,  19  L.  J.,  Ch.  244. 

A  railway  company  purchased  certain  land 
which  was  devised  to  the  petitioner  for  life,  and 
then  to  his  children.  The  tenant  for  life  had 
mortgaged  his  life  estate,  and  the  mortgagees 
were  made  parties  to  the  conveyance  to  the  com- 


pany. The  purchase-money  was  paid  into  court. 
The  tenant  for  life  now  presented  a  petition  for 
its  investment.  The  mortgagees  were  served, 
and  asked  for  their  costs  : — Hd^d,  that  such  costs 
must  bo  paid  by  the  mortgagor,  and  not  by  the 
railway  company.  Smith,  Ex  parte,  Zaneashire 
and  TorkMre  liy,,  In  re,  6  Bailw.  Cas.  160 ;  19 
L.  J.,  Ch.  66. 

A  petition  was  presented  by  the  lessee  of 
certain  property  compulsorily  taken  by  a  railway 
company  for  payment  out  of  court  of  a  fund 
representing  his  compensation  under  an  award 
made  in  November,  1884.  At  the  date  of  the 
ftward  rent  was  due  to  the  lessor,  who  had  the 
usual  right  of  re-entry  in  default  of  payment. 
At  the  date  of  payment  of  the  fund  into  court 
the  railway  company  had  not  completed  the 
purchase  of  the  lessor*s  interest.  Subsequently 
to  the  purchase  of  his  interest  the  lessor  gave 
notice  to  the  raUway  company  of  his  claim  to 
have  his  unpaid  rent  paid  out  of  the  fund  in 
court  claimed  by  the  lessee.  Accordingly  he 
received  notice  of  the  presentation  of  th^ 
petition  from  the  railway  company,  and  appeared 
at  the  hearing,  although  not  served  nor  made  a 
formal  respondent  to  the  petition.  His  didm 
was  settled  by  the  petitioners,  but  the  question 
arose  as  to  whether  or  not  the  railway  company 
should  pay  his  costs : — Held,  ^t  the  right  of 
re-entry  was  an  incimabrance  on  the  leasehold 
interest,  and  therefore  on  the  fund  in  court,  and 
notice  having  been  given  to  the  railway  company 
by  the  lessor,  he  was  rightly  before  the  court  for 
their  protection,  and  they  must  pay  his  costs. 
London  Street,  Greenwich,  and  X.,  V.  ^  D.  By., 
In  re,  57  L.  T.  673. 

Where  a  tenant  for  life  of  settled  estates,  part 
of  which  had,  under  the  provisions  of  the  Luids 
Clauses  Act,  been  purchased  in  1849  by  a  railway 
company,  and  which  estates  were  subject  to 
several  incumbrances  created  previously  and  sub- 
sequently to  the  date  of  such  purchase,  presented 
a  petition  to  have  the  purchase-money,  which 
had  been  paid  into  court,  reinvested  in  land  :— 
Held,  that  the  costs  of  the  reinvestment,  and 
the  ex^)enses  incurred  in  serving  the  mortgagees, 
must  be  borne  by  the  company.  PeytoiCe  SetUe* 
ntent.  Ex  parte,  Eastern  Countiee  My.,  In  re,  2 
Jur.  (N.8.)  1013 ;  4  W.  B.  380.  S.  P.,  Munyerford, 
In  re,  1  Kay  &  J.  413  ;  1  Jur.  (N.S.)  845. 

Upon  a  petition  for  payment  out  of  court  to  an 
incumbrancer  of  compensation  money  paid  into 
court  under  the  8  Ac  9  Vict.  c.  18,  the  incum- 
brancer is  not  a  necessary  party  to  be  served  with 
the  petition,  and  his  costs  must  be  paid  by  the 
owner  of  the  estate.  Hadfield,  In  re,  29  Bcav. 
370 ;  30  L.  J.,  Ch.  278 ;  7  Jur.  (N.8.)  883 ;  9 
W.  B.  263. 

The  costs  of  mortgagees  appearing  and  consent- 
ing to  accept  payment  of  theirsecnrity  outof  the 
purchase-money  of  lands  subject  to  tiieir  mort- 
gage, ordered  to  be  paid  by  the  company. 
Waterford,  Dungarvan  and  Liemore  By.,  In  re, 
11  Ir.  £q.  B.  321. 

Where  two  estates,  settled  upon  different  trusts, 
were  jointly  charged  with  certain  incumbrances, 
and  such  incumbrances  were,  by  arrangement 
between  the  two  tenants  for  life,  paid  off  by  them 
out  of  their  private  moneys  in  certain  pro- 
portions, and  part  of  one  of  such  estates  was 
taken  by  -a  railway  company  for  the  purposes  of 
their  act,  and  the  purchase-money  paid  into  court : 
— Held,  upon  petition  by  the  tenant  for  life  of 
the  land  taken  by  the  company,  for  payment  to 
him  out  of  the  fund  in  court  of  the  amount  of  the 


1466 


LANDS    CLAUSES  ACT— P«rcAa»e  of  Lands. 


1456 


incumbranoe  paid  off  by  him,  and  for  the  invest- 
ment of  the  residue  of  the  fund,  that  the  com- 
pany was  liable  for  the  costs  of  the  appearance  of 
the  persons  interested  in  remainder  expectant  on 
the  life  estate  of  such  tenant  for  life.  Fumeu 
Ry^  In  re,  Bamney,  In  re,  3  N.  R.  287. 

Upon  an  application  by  a  tenant  for  life  to 
pay  to  a  mortgagee  the  amount  of  compensation 
money  which  was  in  court: — Held,  that  the 
company  was  not  bound  to  pay  the  mortgagee's 
costs  of  appearing.  Hatfitld,  la  re,  32  Beav. 
252. 

A  railway  company  took  lands  which  stood 
limited  to  a  tenant  for  life,  with  remainder 
subject  to  a  charge  of  20,000/.  to  four  sisters  as 
tenants  in  common  in  tail,  and  paid  the  purchase- 
money  into  court  under  8  &  9  Vict.  c.  18.  A 
petition  was  presented  for  payment  out  of  court 
to  the  owner  of  the  charge,  in  part  satisfaction 
thereof ;  and  upon  the  petition,  the  tenants  in 
common  in  tail,  and  other  parties  having  charges, 
appeared  separately : — Held,  that  the  company 
was  liable  to  pay  the  costs  of  all  parties. 
Brtvye  (BarowU),  In  re,  32  L.  J.,  Ch.  432 ;  9 
Jur.  (NA)  464  ;  11  W.  R.  333. 

Where  land  is  purchased  of  a  party  seised  in 
fee,  by  a  railway  company,  and  tne  money  paid 
into  court,  and  he  dies  leaving  his  real  estates 
charged  with  legacies,  upon  the  usual  petition 
for  payment  out  of  court  the  costs  of  the  legatees 
must  be  paid  by  the  petitioners.  Oxford  and 
Rvghy  Ry,,  Ex  parte.  Turner,  In  re,  2  W.  R. 
441. 

On  a  petition  by  a  tenant  for  life  for  the 
investment  of  money  paid  into  court  by  a  rail- 
way company,  the  incumbrancer  of  the  life 
estate  being  served,  is  entitled  to  his  costs  of 
appearance  against  the  company.  Smith,  In  re, 
13  L.  T.  626  ;  14  W.  R.  218. 

Where  mortgagees  of  a  life  interest  in  land 
appeared  separately,  on  a  petition  by  the 
mortgagor,  for  the  investment  of  the  purchase- 
money  which  had  been  paid  into  court  by  a 
railway  company  for  the  land  taken  by  them, 
their  costs  were  ordered  to  be  paid  by  the 
mortgagor.  Thomat,  In  re,  10  Jur.  (N.S.)  307  ; 
10  L.  T.  127 ;  12  W.  R.  546. 

A  railway  company  took,  under  its  com- 
pulsory powers,  land  which  was  settled  in  such  a 
way  that  a  father  and  a  son  had  at  that  time 
between  them  the  absolute  beneficial  interest. 
The  purchase-money,  as  fixed  by  arbitration 
having  been  paid  into  court,  on  a  petition  asking 
that  part  of  the  fund  should  be  applied  in  paying 
off  a  mortgage  created  after  the  payment  into 
court : — Held,  that  the  petitioners  must  pay  the 
costs  of  the  mortgagee's  appearance.  Jone£ 
Trust  EitaU,  In  re,  39  L.  J.,  Ch.  190  ;  18  W.  R. 
312. 

After  payment  into  court  by  a  company  of  the 
purchase-money  of  land  belonging  to  a  tenant 
for  life  and  remaindermen,  some  of  the  latter 
mortgaged  their  reversionary  interests  in  the 
fund.  Upon  the  death  of  the  tenant  for  life,  the 
owners  of  the  fund  and  their  incumbrancers 
presented  a  petition  for  payment  of  the  fund  out 
of  court : — Held,  that  the  company  were  not 
liable  to  pay  the  costs  incurred  by  the  mortgagees 
in  proving  their  incumbrances.  G.  W,  Ry,,  Ex 
parte,  €hugK%  Trusts,  In  re,  53  L.  J.,  Ch.  200 ; 
24  Ch.  D.  569 ;  49  L.  T.  494  ;  32  W.  R.  147. 

Amount  of  Xortgaget's  Costi — Affidavit  of 
Service.] — ^Where  purchase-money  has  been  paid 
into  court  under  the  Lands  Clauses  Act,  1845,  or 


the  Artizans'  and  Labourers*  Dwellings  Improve- 
ment Act,  1875,  and  a  petition  is  presented  for 
payment  out  either  to  or  with  the  consent  of 
incumbrancers,  the  only  costs  which  the  com- 
pany or  local  authority  (as  the  case  may  be)  can  be 
required  to  pay,  in  addition  to  the  petitionees  costs, 
are  the  sum  of  i2s.  for  the  incumbrancers'  costs, 
and  a  further  sum  sufScient  to  cover  the  costs  of 
an  affidavit  of  service  of  the  petition  upon  the 
incumbrancers.  Halstead  United  Charities^  In 
re  (L.  R.  20  Eq.  48),  followed.  AHasans'  and 
Labourers'  Dwellings  Improvement  Act,  In  re,  14 
Ch.  D.  624  ;  43  L.  T.  84. 

When  a  petition  is  presented  simply  for  the 
investment  in  land  of  money  paid  into  court 
under  the  Lands  Clauses  Act,  and  there  are  mort- 
gages or  annuities  charged  upon  the  estate,  the 
proper  course  is  to  serve  the  mortgagees  or 
annuitants  with  a  copy  of  the  petition  and  40ir. 
costs,  with  an  intimation  that  if  they  appear  they 
will  be  liable  to  pay  their  own  costs.  Gore- 
Langton's  Settled  Mikates,  In  re,  44  L.  J^  Ch. 
405 ;  L.  R.  10  Ch.  328  ;  32  L.  T.  785  ;  23  W.  R. 
842. 

The  rule  that  where  incumbrancers  are  parties 
to  a  petition  for  the  reinvestment  in  land  of 
money  paid  into  court  under  the  Lands  Clauses 
Act,  40ff.  costs  ought  to  be  tendered  to  sudi 
parties  at  the  time  of  service  of  the  petition  in 
order  to  discourage  unnecessaiy  appearances, 
applies  to  the  ease  of  payment  out  oC  court  of 
such  moneys  to  persons  entitled  subject  to  incum- 
brances ;  but  the  petitioners  will  be  entitled  to 
add  to  their  costs  of  the  petition,  in  addition  to 
the  40#.,  a  sum  sufficient  to  pay  the  costs  of  an 
affidavit  of  service.  Haldead  United  Ckaritissy 
In  re,  L.  R.  20  Eq.  48. 

Land  in  settlement  having  Ibeen  taken  oom- 
pulsorily  by  a  public  body  under  the  Lands 
Clauses  Act,  1845,  and  the  purchase-money  paid 
into  court,  a  reversioner  mortgaged  his  rever- 
sionaiy  interest  in  the  fund,  iiter  the  deadi  of 
the  tenant  for  life  a  petition  was  presented  for 
the  payment  of  the  money  out  of  court,  and  the 
mortgagee  was  served : — ^Held,  that  the  pubUc 
body  must  pay  the  costs  of  the  mort^gee's 
appearance,  those  costs  being  limited  to  42f.,and 
that  they  must  also  pay  the  costs  of  serving  the 
mortgagee  with  the  petition.  OougJCs  Trusts, 
In  re  (24  Ch.  D.  569),  dissented  from.  Jonet' 
Trust  Estate,  In  re  (39  L.  J.,  Ch.  190),  not 
followed.  Olive's  Estate,  In  re,  59  L.  J.,  Ch. 
360  ;  44  Ch.  D.  316  ;  62  L.  T.  626  ;  38  W.  R.  459. 

Where  mortgaged  land  has  been  purchased  hj 
a  local  authority  under  the  Lands  Clauses  Act, 
1845,  and  the  purchase-money  has  been  paid  into 
court,  and  a  petition  to  which  the  mortgagees 
consent,  is  presented  for  payment  out  of  the  pur- 
chase-money, the  amount  of  the  mortgagees' 
costs  to  be  paid  by  the  local  authority  will  be 
thirty  shillings,  and  the  cost  of  an  affidavit  of  ser- 
vice of  the  petition.  Halstead  United  Guiritiei^ 
In  re  (L.  R.  20  Eq.  48),  and  Artisans'  Dwellings 
Act,  In  re  (14  Ch.  D.  624),  followed.  Ruck's 
Tru^s,  In  re,  13  R.  637. 

After  Order  for  Payment  of  IMvidondi.] — 

Where  an  order  has  been  made  on  a  petition  pre- 
sented by  a  tenant  for  life  for  payment  out  to 
him  of  dividends  of  purchase-money  of  lands 
compulsorily  taken,  the  costs  of  which  have  been 
borne  by  a  railway  company,  and  the  tenant  for 
life  subsequently  seeks  to  have  the  purchase- 
money  applied  in  discharge  of  incumbrances,  the 
court  will  not  order  the  company  to  heax  the 
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4X)8t8  of  the  latter  application,  except  those  of 
advertisenieiits,  where  advertisemexits  were  dis- 
I  tensed  with  on  the  prior  application.  IMliny 
Wicklow,  and  Weafard  Ry.^  In  re,  26  L.  B.,  Ir. 
175. 

xiii.  Bedemption  of  Zand  Tax. 

"Biom  Payable.] — Where  an  act  of  parliament 
enabled  a  railway  company  to  purchase  lands  of 
corporations,  tenants  for  life,  &c.,  and  directed 
that  the  purchase-money  should  be  applied  in  the 
redemption  of  the  limd  tax  upon  other  parts  of 
the  property  unsold  : — Held,  that  the  costs  of  an 
application  to  the  court,  under  such  an  act  of 
parliament,  to  have  the  purchase-money  applied 
in  the  redemption  of  the  land  tax,  will  be  allowed 
out  of  the  purchase-money,  although  the  act  only 
makes  an  express  provision  for  sudb  costs  in  cases 
where  the  money  is  to  be  laid  out  in  the  purchase 
of  lands,  to  be  settled  to  the  like  uses.  North- 
wick.  Ex  parte,  1  Y.  &  Coll.  166. 

The  cost  of  investing  money,  paid  in  by  a  rail- 
way company  as  the  price  of  land  taken  under 
their  act,  in  redemption  of  the  land  tax  on  other 
parts  of  the  same  property  : — Held,  payable  by 
the  company,  although  not  mentioned  specifically 
in  8.  80  of  the  Lands  Clauses  Act.  Beddoet,  Ike 
parte,  2  Sm.  Ac  G.  466  ;  24  L.  J.,  Ch.  175  ;  3  £q.  B. 
137. 

The  costs  of  the  application  of  the  purchase- 
money  of  lands  taken  by  a  railway  company  in 
the  redemption  of  land  tax  are  payable  by  the 
company.  Bethlem  HotpUal,  In  re,  44  L.  J., 
Ch.  406  ;  L.  B.  19  Eq.  457  ;  23  W.  B.  644. 

The  application  of  the  purchase-money  of  land 
taken  by  a  railway  company  to  the  redemption 
of  land  tax,  is  a  re-investment  within  s.  80  of 
the  Lands  Clauses  Act,  and  the  costs  of  it  are 
chargeable  on  the  company.  Z.  B,  ^  8,  C,  By,, 
In  re,  18  Beav.  608. 

A  company  purchased  lands  under  a  private 
act  of  parliament,  which  provided  that  the  com- 
pany should  pay  the  costs  of  investment  of 
purchase-money  in  "  lands,  tenements,  and  here- 
ditaments " : — Held,  that  the  costs  of  reinvest- 
ment in  the  redemption  of  land  tax  must  be  paid 
by  the  company.  St.  Kalharine's  Hospital,  In 
re,  17  Ch.  D.  878  ;  44  L.  T.  52  ;  29  W.  B.  495. 

xiv.  Purelioee  of  other  Lande, 
(a)  In  General. 

Under  Special  Aeti.] — The  court  will,  under 
the  words,  **  reasonable  costs,  charges  and  ex- 
penses," in  2  &  8  Vict.  c.  61,  8.  29,  award  all 
necessary  costs  incurred  by  parties  in  obtaining 

Eayment  out  of  court  of  the  purchase-money  of 
mds  required  for  the  purposes  of  the  commission, 
or  of  having  it  invested  upon  trusts  similar  to 
those  to  which  the  lands  so  required  were  sub- 
jcctw  Shannon  Commimonere,  In  re,  FL  Ac  K.  1 3  ; 
3  Ir.  Eq.  B.  355. 

The  court  will  not,  under  the  1  &  2  Vict.  c.  56, 
order  the  poor  law  commissioners  to  pay  the 
costs  relating  to  the  repurchase  of  lands  to  be 
settled  to  the  same  uses  as  those  to  which  the 
lands  sold  were  subject.  Mounteandford  (^Lord), 
In  re,  Fl.  &  K.  368. 

See  as  to  costs  of  reinvestment  of  money  paid 
into  court.  Zondon  Bridge  Improvement  Act,  In 
re,  11  Jur.  958. 

Where  tenants  for  life  obtained  an  act  of  parlia- 
ment enabling  them  to  sell  to  a  company,  the  first 
tenant  in  fact  being  an  infant,  the  act  having 


directed  the  purchaser,  according  to  the  proposal, 
to  bear  all  the  expenses  of  obtaining  the  act,  and 
of  completing  the  title  and  conveyance  to  him, 
and  all  other  expenses  of  the  vendor,  in  conse- 
quence of  the  sale,  or  arising  in  respect  thereof : 
— ^Held,  that  he  was  not  liable  to  the  expenses  of 
investing  the  purchase-money  in  .the  manner 
prescribed  by  the  act.  London  Bridge  Acte,  In 
re,  13  Sim.  180. 

Landf  tattled  to  limilar  Viet.] — An  estate 
stood  limited  to  B.  for  life,  with  remainder  to  his 
first  and  other  sons  successively  in  tail,  remainder 
to  B.  in  fee.  B.  made  his  wiU,  devising  all  his 
real  estate  in  strict  settlement.  After  the  date 
of  B.'s  will,  a  company  purchased  from  him  part 
of  the  estate  imder  the  powers  of  the  Lfuids 
Clauses  Act,  and  paid  the  purchase-money  into 
court.  B.  died  without  issue  : — Hdd,  that  the 
company  must  pay  the  costs  of  investing  the 
purchase-money  in  real  estate,  to  be  settled  to 
the  uses  of  the  wilL  Be  Beaftvoir,  In  re,  2  De 
G.  F.  &  J.  5 ;  29  L.  J.,  Ch.  567 ;  6  Jur.  (N.B.) 
593  ;  2  L.  T.  364  ;  8  W.  B.  425. 

A  railway  company  took,  under  its  compulsory 
powers,  land  which  was  settled  in  such  a  way 
that  a  father  and  a  son  had  at  that  time  between 
them  the  absolute  beneficial  interest.  The  pur- 
chase-money as  fixed  by  arbitration  having  been 
paid  into  court : — Held,  that  the  owners  were 
entitled  to  have  part  of  the  fund  reinvested  in 
the  purchase  of  limd,  to  be  settled  to  somewhat 
different  uses,  at  the  expense  of  the  company. 
Jones'  Trust  Estate,  In  re,  39  L.  J.,  Ch.  190 ;  18 
W.  B.  312. 

Conitmetion  where  Statute  Donbtfiil.] — ^When 
land  is  taken  compulsorily  by  a  public  body,  and 
a  question  arises  as  to  costs  incurred  relating  to 
the  reinvestment  of  the  purchase-money  of  such 
land,  the  purchaser  or  person  in  whose  favour 
such  reinvestment  is  to  be  made  ought  to  have 
the  benefit  of  the  doubt.  Jones's  Srttled  Estates, 
In  re,  4  Jur.  (N.S.)  581  ;  6  W.  B.  614. 

After  Interim  Investment] — Land,  which  was 
devised  to  trustees  upon  certain  trusts,  was  taken 
by  a  company  under  their  compulsory  powers, 
and  the  purchase-money  paid  into  court  and 
invested  in  consols.  Upon  an  application  by  the 
trustees  for  permission  to  reinvest  the  mor'»y  in 
the  purchase  of  property  to  be  settled  upon  the 
trusts  of  the  will : — Held,  that  the  company 
must  pay  the  costs  of  such  reinvestment.  BodSs 
Estate,  In  re,  24  L.  T.  542  ;  19  W.  B.  741. 

What  Costs  inolnded.] — ^When  money  paid 
into  court  under  the  Lands  Clauses  Act  is  sought 
to  be  reinvested  in  land  upon  a  contract  which 
throws  upon  the  purchaser  costs  of  the  purchase 
which  in  an  open  contract  would  be  borne  by  the 
vendor,  the  costs  directed  to  be  paid  by  the  com- 
pany will  be  limited  to  those  which  in  an  open 
contract  would  be  purchaser's  costs.  Christ's 
Hospital,  Ex  parte,  t.  B.  20  Eq.  605. 

Costs  of  a  purchase  of  land  ordinarily  borne  by 
the  vendor,  but  thrown  by  special  stipulation 
upon  the  purchaser,  were  held  under  the  circum- 
stances not  to  be  costs  of  reinvestment  payable 
by  promoters  according  to  the  Lands  Clauses 
Act,  1845.  Temple  Church  Lands,  In  re,  47  L.  J.. 
Ch.  160 ;  26  W.  B.  259. 

The  commissioners  of  sewers  for  the  purposes 
of  their  act  took  lands  belonging  to  a  charity,  and 
provided   other  lands  in  substitution: — Held, 
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that  the  charity  was  entitled  to  its  costs  of  the 
inrolment,  nnder  the  Statute  of  Mortmain,  of  the 
conveyance  of  the  substituted  lands.  Semble, 
the  conveyance  would  be  void  unless  inrolled. 
Chrut'i  Hospital,  £jb  parte,  4  N.  B.  14. 

The  bishop  of  London  having  sold  property  to 
divers  corporate  bodies  they  paid  the  purchase- 
money  into  court.  The  bishop,  being  desirous  of 
reinvesting  the  money  in  the  purchase  of  lease- 
hold interests  granted  out  of  other  lands  of  the 
see,  petitioned  for  payment  of  the  money  out  of 
court,  praying  that  the  costs  of  reinvestment, 
and  the  costs  of  obtaining  the  sanction  of  the 
commissioners  acting  under  the  14  k  15  Vict. 
c.  104,  might  be  paid  by  the  several  corporate 
bodies,  the  purchasers : — Held,  that  the  costs  of 
the  reinvestment  must  be  paid  by  them  in  equal 
shares,  and  not  ratably,  but  the  costs  of  obtaining 
such  consent  could  not  be  allowed.  London 
(Bishop),  Ex  parte,  2  DeG.  F.  &  J.  14  ;  29  L.  J., 
Ch.  676  ;  6  Jur.  (NA)  640  ;  8  W.  B.  465,  714. 

Railway  purchase-money  being  paid  into  court 
under  the  Lands  Clauses  Act,  charity  lands  are 
contracted  for  as  an  investment,  the  usual  refer- 
ence is  made,  and  a  petition  under  Sir  Samuel 
Bomilly*6  Act  being  necessary,  the  owner  of  the 
money  agrees  with  the  charity  trustees  to  pay 
those  costs,  and,  on  a  petition  to  confirm  the 
purchase,  asks  for  such  costs  against  the  com- 
pany : — Held,  that  he  was  not  entitled.  Alsager 
(Inmmhenf),  Ex  parte,  North  Staffordshire  Ry,, 
In  re,  2  Eq.  Rep.  327  ;  2  W.  B.  324. 

The  costs  of  settling  a  new  scheme  for  a  volun- 
tary school,  occasioned  by  the  compulsory  pur- 
chase of  the  site  of  such  school  by  a  public  body, 
held  to  be  too  remote  to  be  '*■  costs  incurred  in 
consequence  of  the  taking  of  land,"  regard  being 
had  to  the  propinquity  of  board  schools,  and  the 
general  circumstances  of  the  neighbourhood, 
which  would  probably  soon  have  led,  in  any  case, 
to  a  reconstitution  of  the  charity.  St,  PanVs 
Schools,  Finsbvry,  In  re,  62  L.  J.,  Ch.  464 ;  48 
L.T.  412;  81  W.R.424. 

A  purchase  was  completed  under  the  powers 
of  an  act  of  parliament  which  authorised  a  cor- 
poration to  purchase  property  compulsorily.  The 
vendors  being  under  disabilities  the  purchase- 
money  of  their  property  was  paid  into  court, 
under  the  provisions  of  the  act  whereby  the  court 
was  authorised  to  order  all  the  reasonable  costs, 
charges,  and  expenses  attending  the  reinvest- 
ment of  the  purchase-moneys  in  the  purchase  of 
lands  to  be  settled  to  the  same  uses  as  the  pro- 
perty purchased,  together  with  the  costs,  charges, 
and  expenses  of  obtaining  the  proper  orders,  antl 
of  the  other  proceedings  for  such  purposes,  to  be 
paid  by  the  corporation.  A  contract  was  entered 
into  for  the  investment  of  part  of  the  fund  in 
court  in  the  purchase  of  certain  property  free 
fiom  incumbrances.  The  title,  on  investigation, 
proved  to  be  subject  to  numerous  incumbrances, 
and  the  purchasers'  counsel  advised  that  the 
vendors  should  procure  all  the  incumbrances  to 
be  conveyed  to  the  vendors,  so  as  to  shorten  the 
conveyance.  The  draft  reconveyances,  eight  in 
number,  were  submitted  to  the  purchasers' 
solicitors,  and  settled  by  their  counsel : — Held, 
that  the  corporation  coiUd  not  be  charged  with 
the  costs  thereby  incurred,  unless  they  were 
incurred  with  the  express  consent  of  the  corpora- 
tion. Jofies  V.  Lewis,  1  De  G.  &  Sm.  245  ;  11 
Jur.  oil. 

Freeholds — Leaseholdi.]  — When  all  parties 
interested  were  sui  juris,  a  railway  company  was 


ordered  to  pay  the  costs  of  investing  the  pnrcbase- 
money  of  a  leasehold  in  a  freehold  estate.  I^rker^ 
In  re,  41  L.  J.,  Ch.  473 ;  L.  B.  13  Eq.  493 ;  26 
L.  T.  12 ;  20  W.  B.  289. 

The  dean  and  canons  of  Manchester  presented 
a  petition  to  have  moneys  which  had  been  paid 
into  court  by  several  railway  companies  and 
other  public  bodies  for  lands  taken  from  them^ 
reinvested  in  the  purchase  of  leasehold  interests 
in  other  lands,  of  which  they  were  reversionefs 
in  fee: — ^Held,  that  the  companies  and  other 
public  bodies  must  pay  the  costs  of  reinvestment 
in  the  same  way  as  if  the  purchase  had  been  of 
freeholds.  Manchester  (Dean),  Ex  parte,  ^ 
L.  T.  184. 

Tnadi  not  in  tamo  Court.] — ^Where  a  fund 
standing  to  an  account  in  one  vice-chancellor  s- 
court  was  required  to  make  up  the  purchase- 
money  for  a  purchase  authorised  in  a  suit  ia 
another  vice-chancellor's  court,  the  vice- 
chancellor  in  whose  court  the  fund  is  standing 
can  authorise  payment  thereof  to  the  vendor 
upon  his  executing  the  conveyance,  but  can 
make  no  order  as  to  payment  of  any  part  of  the 
costs  of  the  conveyance.  Bagot,  In  re,  14  L.  T. 
159  ;  14  W.  B.  47L 

Appearanoe  of  Parties.] — A  purchaser  who  has 
paid  into  court  the  price  of  land  taken  under  the 
powers  of  a  compulsory  statute,  is  not  entitled  to 
the  costs  of  appearing  upon  a  petition  by  the 
vendor  to  have  the  money  invested.  Exctrr 
Corporation^  Ex  parte,  8  Jur.  653. 

By  a  railway  act  a  company  was  empowered 
to  take  lands  belonging  to  a  vicarage ;  and  it  was 
declared  that  the  purchase-money  should  be  paid 
into  court,  and  that,  on  a  petition  by  the  vicar 
and  patron,  and  with  the  consent  of  the  ordinary 
of  tho  diocese,  it  might  be  laid  out  in  the  purchase 
of  other  lands.  A  purchase  was  made  accord- 
ingly : — Held,  that  the  bishop  was  entitled  to 
be  paid  by  the  company,  not  only  the  costs  of  his 
attendance  in  the  master's  office,  but  also  of  his 
appearances  on  the  petitions  to  the  court  for  a 
reference  and  confirmation  of  the  master's 
report.  Creech  St,  Michael  (Vicar),  Ex  parte^ 
21  L.  J.,  Ch.  677. 

Upon  a  petition  for  reinvestment  in  land  of 
money  paid  into  court  under  the  8^9  Vict.  c.  18, 
s.  80,  as  the  purchase-money  of  lands  in  strict 
settlement,  the  company  will  not  be  ordered  to 
pay  the  costs  of  any  person  except  the  petitioner, 
but  the  costs  of  other  persons  who  are  properly 
served  with  the  petition  must  come  out  of  the 
fund,    Legge,  In  re,  8  W.  B.  559. 

On  a  petition  for  the  reinvestment  of  the 
purchase-money  of  lands  taken  by  a  company  in 
other  lands,  the  petitioners  (the  parties  entitled 
to  the  moneys)  had  served  the  vendors  of  the 
property  in  which  it  was  proposed  that  the 
reinvestment  should  be  made.  These  second 
vendors,  appearing  on  the  petition,  were  ordered 
to  have  their  costs  as  against  the  petitioners,  bat 
the  petitioners  were  not  to  have  such  costs  over 
again  against  the  company.  Bjflar's  Estate,  In 
re,  1  Jur.  (N.8.)  975. 

(b)  Several  Applications. 

Ho  IdMt  imlofs  Applioations  Voxatioiu.]— 

Where  purchase-money  of  land  taken  by  a 
railway  company  is  in  court  to  be  invested  in 
the  purchase  of  other  land,  the  court  will  allow 
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all  costs,  charges,  and  expenses,  according  to  the 
net,  of  as  many  inyestments  as  may  be  necessary 
to  consnme  the  whole  porchase-mone}'.  Bouverie, 
JSLr  parte,  Ltrndon  and  JBirmingham  Ry,^  In  re^ 
4  BaUw.  Gas.  229. 

The  corporation  of  the  Trinity  House  were 
empowered  by  the  act  6  &  7  Will.  4,  c.  79,  to 
purchase  lighthouses ;  and  the  act  directed  that 
all  the  reasonable  costs,  charges,  and  expenses 
of  reinvesting  the  purchase -money  should  be 
borne  by  the  corporation : — Held,  that  in  the 
absence  of  any  proof  of  an  attempt  to  throw 
expenses  upon  the  corporation  by  an  improper 
exercise  of  the  power  of  reinvestoient,  that 
there  was  no  limit  to  the  number  of  separate 
investments,  for  the  costs  of  which  the  corpora- 
tion were  liable.  Jotie*  v.  Lewis,  2  Macn.  k,  G. 
163  ;  2  H.  &  Tw.  406  ;  19  L.  J.,  Ch.  539  ;  14  Jur. 
873.  And  see  8,  a,  1  De  G.  &  Sm.  246 ;  11  Jur. 
511. 

The  costs  of  a  second  reinvestment  of  part  of 
2,880/.,  the  purchase-moneys  paid  into  court  by 
a  railway  company,  ordered  to  be  paid  bv  them 
where  nothing  vexatious  appeared  in  the  adoption 
of  that  mode  of  reinvestment  by  piecemeal. 
Woolley'9  E*taU,  In  re,  17  Jur.  850  ;  1  W.  R.  407, 
465. 

Where  purchase-money  has  been  paid  into 
court,  the  court  will  order  the  company  to  pay 
the  expenses  rightly  but  not  capriciously  incuned 
of  more  than  one  reinvestment.  Brandon  v. 
Brandon,  2  Dr.  &  8m.  162  ;  32  L.  J.,  Ch.  20 ;  9 
Jur.  (N.S.)  11 ;  7  L.  T.  499  ;  11  W.  R.  53. 

A  company  having  taken  land  which  was  the 
subject  of  a  suit,  and  paid  the  money  into  court, 
the  parties  obtained  an  order  for  reinvesting  a 
large  portion  of  the  money  in  land.  They  after- 
wards applied  by  petition  for  a  small  portion  of 
the  remaining  fund  to  be  invested,  and  they 
served  all  the  parties  to  the  suit : — ^Held,  that 
the  court  considering  this  purchase  to  be  for  the 
benefit  of  the  .parties,  and  neiUier  capricious  nor 
unnecessary,  the  railway  company  must  pay  the 
costs.    lb. 

The  corporation  of  London  was  empowered  by 
acts  for  rebuilding  London  Bridge  to  purchase 
and  pull  down  property  belonging  to  the  Fish- 
mongers* Company:  the  purchase-money  to  be 
invested  and  applied  in  purchase  of  other  pro- 
perty upon  petition  by  the  Fishmongers'  Com- 
pany, and  the  reasonable  costs  of  such  investments 
to  be  paid  by  the  corporation  out  of  the  moneys 
to  be  applied  for  the  purposes  of  the  acts : — 
Held,  that  unless  the  petitioners  were  shewn  to 
be  exercising  their  power  of  applying  for  a 
reinvestment  vexatiously  and  unnecessarily,  the 
corporation  must  pay  the  costs  of  each  separate 
reinvestment,  however  numerous  they  might  be. 
Fishwangert'  Co,,  Ex  paHe,  7  L.  T.  668 ;  11 
W.  R.  81. 

Where  the  purchase -money  amounted  to 
125,000/.,  the  court  did  not  consider  six  appli- 
cations for  investment,  stiU  leaving  38,440/. 
uninvested,  to  bo  unreasonable.  St.  KatlMriM^g 
Hospital,  In  re,  17  Ch.  D.  378  ;  44  L.  T.  52 ;  29 
W.  R.  495. 

Benefit  of  Parties  Literested.] — A  railway 
company  was  ordered  to  pay  the  costs  of  a 
second  reinvestment  in  land,  the  purchase  being, 
in  the  opinion  of  the  court,  for  the  benefit  of  the 
parties  interested.  Hereford,  Hay,  and  Brecon 
By.,  In  re,  11  L.  T.  335  ;  13  W.  R.  134. 
. .  Sect.  80  of  the  Lands  Clauses  Act  contemplates 
not  one  application  in  respect  of  several  reinvest- 


ments, but  several  applications,  and  where  it 
was  shewn  to  be  for  the  benefit  of  the  parties 
the  court  ordered  a  company  to  pay  the  costs  of 
a  third  reinvestment  in  a  very  small  purchase. 
St.  Barthvlo-meto'e  HoepUal,  In  re,  4  Drew.  425. 

When  the  purchase-money  of  lands  taken  by 
a  railway  company  is  invested  in  other  lands 
sold  in  a  suit  in  this  court,  a  second  petition,, 
intituled  in  the  cause,  becomes  necessary,  and 
the  company  must  bear  the  expense  of  both 
petitions.     Carpmael  v.  Projitt,  17  Jur.  875. 

A  railway  company  took  lands  forming  part 
of  the  subject-matter  of  a  suit,  and  paid  the- 
money  into  court  under  the  Lands  Clauses  Act. 
A  large  portion  of  this  money  was  reinvested 
on  petition  in  the  usual  manner.  The  trustees 
proposed  to  purchase  a  small  property  which 
th^  considered  very  advantageous  for  the  estate, 
and  petitioned  to  have  the  purchase-money, 
amounting  to  only  a  small  portion  of  the  residue, 
paid  out  of  court,  and  also  that  the  company 
might  bear  the  costs  : — Held,  that  the  costs  must 
be  borne  by  the  company,  the  court  considering 
it  to  be  for  the  benefit  of  the  cestui  que  trust  to 
have  the  fund  invested  in  more  than  one  purchase. 
Brandon  v.  Brandon,  2  Dr.  &  8m.  162  ;  32  L.  J., 
Ch.  20 ;  9  Jur.  (H.8.)  11 ;  7  L.  T.  499  ;  11  W.  R.  53. 

Special  Aets.] — A  railway  company,  under 
their  act,  took  part  of  the  glebe  of  a  rectory. 
Part  of  the  purchase-money  was  invested  in 
other  land.  The  rector  bought  a  small  additional 
piec§  of  land  for  6/.,  and  petitioned  that  that 
sum  might  be  paid  out  of  the  balance  of 
20/.  9«  5a.  remaining  in  court,  and  the  remainder 
be  paid  to  him.  On  making  the  order,  the  court 
directed  the  company  to  pay  the  costs  of  the 
second  investment.  Loughton  (JBeetor'),  Haoparte^ 
5  Railw.  Cas.  591 ;  14  Jur.  102. 

Costs  of  a  third  reinvestment  of  purchase- 
money  granted  to  the  vendor,  the  entire  purchase- 
money  being  very  large.  St.  Xathariiufe  Dock 
Co.,  In  re,  8  Jur.  456. 

Where  the  purchase-money  of  lands  taken  by 
the  London  and  Birmingham  Railway  Company 
has  been  paid  into  court,  pursuant  to  3  &  4 
WilL  4,  c.  36,  s.  39,  the  court  will  give  the  partiea 
entitled  thereto  the  costs  of  two  reinvestmenta 
of  the  money  in  land  made  pursuant  to  s.  42  of 
the  above-mentioned  act.  Bomnoor  Waste  Lands^ 
Expartey  Birmingham  By.,  In  re,  3  Railw.  Cas. 
513  ;  8  Jur.  307. 

Where,  by  a  railway  act,  a  power  was  reserved 
to  the  court  to  order  the  reasonable  expenses  of 
reinvesting  a  sum  of  money  in  the  bank,  the 
produce  of  land  purchased  by  the  company,  to 
oe  paid  by  the  company,  the  court  will  order  the 
costs  of  two  applications  for  reinvestments  of 
parts  of  the  same  sum  to  be  paid  by  the  com- 
pany. Semble,  the  costs  of  any  further  applica- 
tion must  be  borne  by  the  parties  applying. 
Eton  CoUege,  Ex  parte,  London  and  Birmingham 
By.,  In  re,  3  Railw.  Cas.  271 ;  6  Jur.  908. 

(c)  Attempted  Purchases. 

Payable  by  Company.] — Costs  of  all  parties  of 
an  abortive  bonA  fide  attempt  by  trustees  to 
reinvest  part  of  the  moneys,  to  be  paid  by  the 
company.  Woolley's  Estate,  In  re,  17  Jur.  850 ; 
1  W.  R.  407,  465. 

The  costs  of  an  abortive  attempt  to  reinvest 
in  land  money  the  produce  of  sale  to  a  railway 
company,  are  not  costs  which,  under  s.  80  of  the 
Lands  Clauses  Act  ought  to  be  pcdd  by  the  com- 
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pany.     Copley^  Em  parte,  4  Jut.  (n jl)  297.    See 
4Muef ,  infra. 

Where  there  had  been,  under  an  oider  in  1839, 
an  abortive  attempt  by  a  tenant  for  life  to 
zeinYest  money  which  had  been  paid  into  court 
for  land  taken  by  a  railway  company,  the  court 
ordered  tbe  master  to  tax  and  certify  the  costs 
of  the  tenant  for  life  incidental  to  the  order  of 
1889,  according  to  the  railway  company's  act. 
McDonald,  In  re,  London  ana  Blaehoall  Ry,, 
In  re,  6  Jnr.  (N.8.)  865  ;  2  L.  T.  168. 

Where  a  railway  company  pnrchased  land,  and 
paid  the  purchase-money  into  court,  and  con- 
tracts for  tne  purchase  of  land  were  subsequently 
entered  into  by  the  beneficiaries,  for  the  purpose 
of  investment,  which  were  afterwards  rescinded, 
though  the  master  reported  that  the  purchases 
were  proper  and  the  title  good,  the  railway  com- 
pany was  ordered  to  pay  all  the  costs  of  the 
proceedings  relating  to  the  abortive  attempts  to 
invest  the  purchsie-money,  of  a  disentailing 
deed,  and  of  the  petition.  Vaudrey,  Ex  parte, 
NoHh  8tafford9hire  Ry,,  In  re,  3  Giff.  224; 
30  L.  J.,  Ch.  885 ;  7  Jur.  (N A)  763 ;  4  L.  T. 
736. 

Where  lands  have  been  taken  by  a  railway 
•company,  and  the  price  paid  into  court,  and  the 
court  has  afterwards  sanctioned  the  investment 
of  the  fund  in  a  particular  purchase,  but  the 
purchase  has  not  oeen  completed,  owing  to  a 
defect  in  the  vendor's  title :  yet  the  company  is 
bound  to  pay  the  costs  of  this  attempted  pur- 
chase, as  incident  to  the  reinvestment  o£  the 
fund.  Holywell  (^Reetor\  Ex  parte,  WWbeaoh, 
St.  Ivet,  and  Cambridge  Ry,,  In  re,  2  Dr.  &  Sm. 
463;  36  L.  J.,  Ch.  28 ;  11  Jur.  (N.S.)  679;  12 
L.  T.  726  ;  13  W.  R.  960. 

When  the  court  had  approved  of  a  proposed 
purchase  for  the  reinvestment  of  a  fund  repre- 
senting land  taken  by  a  railway  company  which 
proved  abortive,  the  title  being  defective : — Held, 
that  the  company  must  bear  the  costs  of  such 

Eroposed  purchase.     Carney's  Trvste,  In  re,  26 
,.  T.  308  ;  20  W.  R.  407. 

Kon-approTal  by  Court.]— A  petition  for  the 
investment  of  money  paid  into  court  by  a  com- 
pany was  made  by  the  tenant  for  life,  but  the 
investment  was  not  approved  of  by  the  court. 
The  company  received  their  costs  out  of  the 
fond.  No  order  was  made  as  to  the  petitioner's 
costs.    Hardy's  Entate,  In  re,  18  Jur.  370. 


(d)  Purchases  beyond  Money  in  Court. 

Company's  Liability  not  increased.]  —  The 
devisees  in  trust,  under  the  will  of  J.  S.  R., 
presented  a  petition  to  the  court,  praying  that  a 
sum  of  money  paid  in  by  a  railway  company, 
together  with  another  sum  held  by  them  for  a 
like  purpose,  might  be  invested  in  the  purchase 
of  certain  closes  of  land  of  the  value  of  the 
amount  of  the  two  sums,  and  also  praying  taxa- 
tion and  payment  by  the  company  to  the  peti- 
tioners of  the  costs,  charges  and  expenses 
attending  the  purchase : — Held,  that,  under  the 
act  of  parliament,  the  petitioners  were  not 
entitled  to  any  such  costs,  charges  and  expenses, 
nor  to  the  costs  of  the  application.  Tettey,  Ex 
parte,  Great  North  of  England  Ry.,  In  re,  4 
Railw.  Cas.  66. 

Where  money  is  in  court  under  a  railway  act 
previous  to  being  laid  out  in  lands  to  be  settled 
^  to  the  like  uses,"  the  court  will  lend  its  aid  to 


an  advantageous  pimshase  beyond  tbe  amount  of 
the  money  in  court,  and  will  direct  the  extta 
costs  to  be  paid  out  of  the  money  in  court. 
Kewton,  Ex  parte,  4  Y.  &  Coll.  518. 

A  railway  company  purchased  settled  lands, 
and  paid  the  money  into  court.  Lands  were  pur- 
chased with  this  sum,  and  with  a  sum  provided 
by  the  tenant  for  life  of  the  land  sold.  The 
court  directed  that  the  costs  of  the  company 
should  not  be  increased  by  reason  of  the  price 
given  for  the  purchased  land  being  greater  than 
the  sum  in  court.  Branmer's  Estate,  In  r«,  14 
Jur.  236. 

A.  purchased  Green-acre  for  1,0002.  in  lien  of 
Black-acre,  which  a  railway  company  had  taken 
from  him,  and  for  which  they  had  paid  644/.  into 
court,  llie  company  were  ordered  to  pay  A.  the 
same  costs  as  he  would  have  been  entitled  to 
under  s.  80  of  the  Lands  Clauses  Act,  if  Green- 
acre  had  cost  644/.  only.  Hodge,  Ex  parity 
Sheffield  and  Lincolnshire  Ry.,  In  re,  16  Sim. 
159  ;  12  Jur.  239. 

Lands  being  taken  from  a  corporation  by  a 
railway  company,  the  company  paid  the  price 
into  court.  The  corporation  asked  that  the 
amount,  with  other  moneys  to  be  supplied  by 
them,  might  be  laid  out  in  a  specified  purpose  : — 
Held,  that  the  order  should  direct  the  payment 
of  costs  according  to  the  Lands  Clauses  Act ;  smd 
that  it  should  provide  that  the  corporation  should 
pay  all  extra  costs  by  reason  of  the  extra  amount 
to  be  invested.  King's  College,  Cambridge,  Ex 
parte,  5  De  G.  &  Sm.  621. 

Where  settled  lands  had  been  taken  by  a  rail- 
way company  for  the  purpose  of  their  under- 
taking, and  the  purchase-money  paid  into  court, 
the  court,  upon  an  application  to  invest  that  sum 
together  with  a  sum  provided  by  the  tenant  for 
life,  ordered  that  the  costs  of  the  company  should 
not  be  increased  by  reason  of  the  price  given  for 
the  purchased  land  being  greater  than  that  paid 
into  court.  Loveband,  In  re,  30  L.  J.,  Ch.  94 ;  9 
W.  R.  12. 

Where  money  has  been  paid  into  court  under 
the  Lands  Clauses  Act,  and  is  afterwards  invested, 
together  with  a  larger  sum  of  money,  in  the  pur- 
chase of  land  held  under  one  title,  the  company 
must  pay  all  costs  except  the  extra  stamp  duty 
on  the  surplus  money.  Carlisle  CbrporaHon,  Ex 
parte,  1  W.  R.  103. 

Apportionment — ^Fundi  arising  fjrom  diffemt 
Sonrcos.^ — ^Two  conditional  contracts  had  been 
entered  into  by  a  curate  for  the  purchase  of  lands 
as  a  reinvestment  of  two  sums  in  court,  one 
being  a  sum  of  539/.  consols,  and  the  other  a  sum 
of  4,414/.  consols.  The  former  sum  represented 
moneys  which  had  been  paid  into  court  by  a  rail- 
way company  in  respect  of  glebe  land  belonging 
to  the  curacy  taken  by  the  company  under  Uieir 
statutory  powers;  the  latter  sum  represented 
moneys  that  had  arisen  from  the  granting  of 
leases  of  the  land  belonging  to  the  curacy  under 
the  provisions  of  a  private  act.  The  curate  pre- 
sented a  petition  for  the  approval  of  the  contracts 
by  the  court : — Held,  that  the  railway  company's 
fund  should  be  applied  to  one  only  of  the  two 
contracts,  and  that  the  company  ought  to  pay 
(I)  half  the  costs  of  the  petition,  such  costs  not 
to  exceed  the  costs  of  a  summons  adjourned  to 
the  judge  in  chambers  ;  (2)  a  ratable  proportion 
of  the  ad  valorem  stamp  on  the  conveyance ;  and 
(8)  one  fourth  part  of  the  other  costs  of  reinvest- 
ment under  both  the  contracts.  Bileton  (Per- 
petual  Curate),  Ex  parte,  37  W.  R.  460. 


1465 


LANDS    CLAUSES  ACT— Purchase  oj  Lands. 


1465 


(e)  Copyholds. 


XnfrmnehiMment.] — There  being  two  sets  of 
trustees,  one  of  freeholds  and  the  other  of  copy- 
holds, settled  to  the  same  trusts,  the  freeholds 
were  sold  to  a  company  under  the  Lands  Clauses 
Act : — Held,  that  the  proceeds  of  that  sale  might 
be  invested  in  procuring  the  enfranchisement  of 
the  copyholds.  Costs  of  both  sets  of  trustees 
ordered  to  be  paid  by  the  company.  Chethunt 
Cbllege,  In  re,  1  Jur.  (N.S.)  995;  3  W.  B. 
638. 

Upon  a  petition  that  money  paid  into  court  by 
a  rsolway  company  upon  the  purchase  of  land 
might  be  applied  for  the  purpose  of  enfranchising 
other  properlnr  belonging  to  the  vendor  : — Hel<^ 
that  under  the  Lands  Clauses  Act,  an  enfran- 
chisement of  copyholds  was  equivalent  to  rein- 
vestment in  other  lands,  and  the  court  had  power 
to  direct  such  an  application  of  the  money,  and 
the  company  must  pay  the  costs  incurred  there- 
by. Diwon  V.  Jacksm,  25  L.  J.,  Ch.  588 ;  4 
W.  R.  450. 

The  guardians  and  overseers  of  a  parish  pur- 
chased copyhold  lands  in  settlement,  and  also  the 
lord's  interest,  under  5  &  6  WilL  4,  c.  69,  and 
paid  the  money  into  court.  On  a  petition  by  the 
tenant  for  life  for  investment  and  payment  of 
the  dividends  to  him  : — Held,  that  the  guardians 
were  liable  to  pay  the  costs  of  the  purchase,  and 
also  of  the  enfranchisement.  WiUon^  In  tv,  8 
L.  T.  418  ;  II  W.  R.  712. 

Fine  on  Admission.] — A  railway  company 
having  taken  copyholds,  and  paid  the  purchase- 
money  into  court,  an  order  was  made  for  rein- 
vestment of  the  money  upon  other  copyholds, 
and  for  payment  by  the  company  of  the  costs, 
charges,  and  expenses  incurred  of,  or  relating  to, 
the  purchase  and  the  costs  of  the  conveyances, 
and  of  the  application  for  reinvestment  and 
consequent  thereon  : — Held,  that  the  company 
was  not  liable  to  pay  the  fine  upon  the  aomis- 
sion  to  the  copyholds.  SatJMton  QVioar),  Ex 
parte,  Eattem  Counties  My,,  In  re,  27  L.  J.,  Ch. 
755 ;  4  Jur.  (N.8.)  473  ;  6  W.  R.  492. 


(f)  Leaseholds. 

The  dean  and  canons  of  Manchester  presented 
a  petition  to  have  moneys  which  had  been  paid 
into  court  by  several  railway  companies  and 
other  public  bodies  for  lands  taken  from  them 
reinvested  in  the  purchase  of  leasehold  interests 
in  other  lands,  of  which  they  were  reversioners 
in  fee: — Held,  that  the  companies  and  other 
public  bodies  must  pay  the  costs  of  reinvestment 
in  the  same  way  as  if  the  purchase  had  been  of 
freeholds.  Manchester  (Dean),  Eso  parte,  28 
L.  T.  184. 

When  all  parties  interested  were  sui  juris,  a 
railway  company  was  ordered  to  pay  the  costs  of 
investing  the  purchase-money  of  a  leasehold  in  a 
freehold  estate.  Parher,  in  re,  41  L.  J.,  Ch. 
473 ;  L.  R.  13  Eq.  495  ;  26  L.  T.  12 ;  20  W.  R. 
289. 

(g)  In  Case  of  Lunatics. 

Where  land  belonging  to  a  lunatic  is  taken,  the 
next  of  kin  of  the  lunatic  have  a  right  to  attend 
the  sale,  and  will  have  their  costs  of  appearing 
upon  a  petition  for  investment  of  the  purchase- 
money.  Briscoe,  /?»  tv,  2  De  G.  &  J.  249  ;  10 
Jur.  (K.B.)  859 ;  4  N.  R.  311. 


(h)  Trustees  and  Remaindermen. 

Costs  of  trustees  who  had  been  served,  an^ 
appeared  on  a  petition  by  a  tenant  for  life  for 
investments  of  railway  purchase-moneys  nllowei) 
against  the  company.  ClevelantPs  (Duke)  Harte 
Estates,  In  re,  1  Dr.  &  Sm.  46 ;  2  L.  T.  78 ;  a 
W.  R.  336. 

Where  a  fund  is  standing  to  the  credit  of  a 
cause,  as  well  as  In  the  matter  of  the  act,  a 

E;tition  by  a  tenant  for  life  for  reinvestment  in 
nd  of  money  paid  into  court  under  8  &  9  Vict. 
c.  18,  must  be  served  upon  all  persons  interested 
in  the  money,  or  the  trustees,  if  any,  who- 
represent  them;  and  the  company  must  pay 
their  costs.  Bradshaw  v.  Fane,  1  N.  R.  169  ;  ^ 
Jur.  (W.S.)  166. 

Costs  of  remaindermen  and  trustees,  who 
appeared  as  respondents,  upon  a  petition  pre^ 
sented  under  the  8  dc  9  Vict.  c.  18,  s.  80,  and 
in  a  suit  for  reinvestment  in  land,  disallowed. 
WUson  V.  Foster,  Lancashire  and  Yorkshire  By., 
In  re,  26  Beav.  398  ;  28  L.  J.,  Ch.  410  ;  5  Jur. 
(ir.8.)  113  ;  7  W.  R.  172. 

Where  the  purchase-money  of  settled  estates,, 
which  were  the  subject  of  a  private  act,  requiring 
the  sanction  of  the  court  to  a  reinvestment  in 
land,  had  been  paid  into  court  by  a  railway 
company,  a  petition  was  presented  by  the  tenant 
for  life  for  reinvestment  in  land,  and  served 
upon  the  trustees  and  remainderman,  according 
to  the  provisions  of  the  private  act : — Held,  that 
the  company  was  not  bound  to  pay  the  costs  of 
the  trustees  and  remainderman.  Boioes,  In  re,  33- 
L.  J.,  Ch.  711  ;  10  Jur.  (X.B.)  817 ;  10  L.  T.  598  ;. 
12  W.  R.  929. 

(i)  Inquiry  as  to  Title. 

Whether  payable  by  Company.]— The  court 
will,  on  the  construction  of  the  general  clauses 
in  railway  acts,  fix  the  railway  company  with 
the  costs  of  the  master's  report  as  to  the  title  of 
the  lands  to  be  settled  to  the  like  uses.  Marsh, 
Ess  parte,  Eastern  Counties  By.,  In  re,  5  Jur.  502. 

Purchase-money  had  been  paid  into  court  by 
a  railway  company  in  the  usual  manner,  under 
the  Lands  Clauses  Act ;  and  the  parties  interested 
in  the  money  wishing  to  purchase  another  piece- 
of  land,  a  reference  had  been  made  to  the  master 
as  to  whether  it  would  be  a  proper  purchase. 
The  master  had  refused  to  certify  that  it  was  so, 
but  it  did  not  appear  on  what  ground.  Oik 
application  for  payment  of  the  money  out  of  court, 
the  costs  of  the  former  application  and  reference 
were  ordered  to  come  out  of  the  fund.  Stevens, 
Exparte,  15  Jur.  243. 

Under  the  construction  of  s.  69  of  the  Lands 
Clauses  Act,  a  purchase  made  and  completed 
previously  to  a  reference  to  the  master,  will  not, 
although  it  be  afterwards  approved,  be  a  purchase- 
within  the  meaning  of  the  act,  so  as  to  entitle 
the  petitioner  to  his  costs.  Bouverie,  Ex  parte, 
5  Railw.  Cas.  431. 

Under  the  act  for  facilitating  the  conveyance- 
of  workhouses  (5  &  6  WilL  4,  a  69),  which 
enables  the  poor-law  guardians  to  purchase,  but 
not  compulsorily,  lands  of  persons  under  disa- 
bility, and  empowers  the  court  to  order  the 
expenses  attenaing  the  purchase,  payment  into- 
court,  or  application  for  reinvestment,  to  be 
paid  by  the  poor-law  guardians,  but  makes  no- 
further  provision  for  payment  of  the  expenses  of 
the  investigation  of  title  on  a  reinvestment : — 
Held,  that  such  expenses  are,  on  the  interpreta- 
tion of  the  whole  act,  payable  by  the  poor-law 
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(>liardiazi8.    ByroiCs  SettUmewb^  In  re^  4  Do  G. 
M.  &G.  694. 

Lands  which  were  settled  to  nses  were  pur- 
chased by  a  corporation,  in  parsnance  of  an  act 
•of  parliament,  and  the  purchase-money  was  paid 
into  court.  Prior  to  an  application  to  the  court 
-for  reinvestment  of  the  purchase-money  in  other 
lands,  the  tenant  for  life  laid  the  abstract 
relating  to  the  lands  proposed  to  be  purchasod 
before  his  r  vi vate  conveyancer,  who  approved  of 
the  title.  An  application  was  then  made  by  the 
tenant  for  life  for  the  reinvestment  of  the 
purchase-money  in  such  lands,  and  the  usual 
-order  for  a  reference  to  chambers  as  to  title  was 
made.  After  consultation  with  the  private  con- 
veyancer of  the  tenant  for  life,  the  title  was  also 
approved  by  the  conveyancing  counsel  of  the 
•court.  The  master,  on  taxation,  disallowed  the 
fees  paid  to  the  private  conveyancer  of  the 
tenant  for  life  for  advising  on  the  abstract : — 
Held,  that  the  whole  of  such  fees  ought  not  to  be 
borne  by  tJkie  corporation,  but  that  some  allowance 
ought  to  be  made  by  the  corporation  in  respect 
thereof.  Jones,  In  re,  27  L.  J.,  Ch.  706 ;  4  Jur. 
(N.S.)  887  ;  6  W.  E,  762. 

(j)  Where  Several  Companies. 

Payable  in  Equal  Sliarea.]— The  bishop  of 
London  having  sold  property  to  divers  corporate 
bodies  they  paid  the  purchase-money  into  court. 
The  bishop  being  desirous  of  reinvesting  the 
money  in  the  purchase  of  leasehold  interests 
; granted  out  of  other  lands  of  the  see,  petitioned 
for  payment  of  the  money  out  of  court,  praying 
that  the  costs  of  reinvestment,  might  be  paid  by 
the  several  corporate  bodies,  the  purchasers: — 
Held,  that  the  costs  of  the  reinvestment  must 
be  paid  by  them  in  equal  shares,  and  not  ratably. 
London  (^BUhop),  Ex  parte,  2  De  G.  F.  Ac  J.  14  ; 
29  L.  J.,  Ch.  575 ;  6  Jur.  (N.B.)  640 ;  2  L.  T. 
365  ;  8  W.  R.  465. 

Costs  of  reinvestment  in  land  of  compensation 
money  paid  in  by  two  or  more  railway  com- 
panies do  not  follow  the  rule  which  directs  the 
companies  to  bear  the  costs  of  the  petition 
-equally,  but  will  be  apportioned  according  to  the 
circumstances  of  the  particular  case.  Christ- 
.church.  Ex  parte,  9  W.  B.  474.  Seepreoeding  ease. 

On  a  petition  for  the  reinvestment  in  land  of 
a  sura  made  up  of  four  several  amounts,  varying 
from  4902.  consols  to  1,797Z.  consols  paid  into 
court  to  the  credit  of  the  petitioners  by  four 
several  respondents  for  the  purchase-moneys  of 
lands  taken  under  statutory  powers,  the  costs  of 
the  reinvestment  were  ordered  to  be  borne  by 
the  respondents  equally.  Christ's  Hospital,  Ee 
parte,  27  W.  R.  458. 

The  rule  laid  down  in  London  (Bishop'),  Ex 
parte  (2  De  G.  F.  k.  J.  14),  that  the  costs  of  the 
reinvestment  of  moneys  paid  into  court  by 
several  companies  for  land  taken  by  them  under 
the  Lands  Clauses  Act,  ought  to  be  borne  by  the 
'  companies  in  equal  shares,  except  the  costs  of  the 
ad  valorem  stamp  on  the  conveyance,  is  to  be 
followed  in  the  absence  of  peculiar  circumstances 
of  hardship.  Byron,  In  re,  1  De  G.  J.  &  S.  358  ; 
2  N.  R.  294  ;  32  T..  J.,  Ch.  584  ;  9  Jur.  (N.s.)  888  ; 
8L.T.562;  11  W.  R.  790. 

Four  distinct  railway  companies  took  portions 
of  the  lands  of  a  college,  and  paid  the  money 
into  court.  A  portion  of  one  fund  had  already 
been  reinvested,  leaving  a  balance  in  court,  and 
a  petition  was  presented  for  reinvesting  the 
three  other  funds  and  a    part   only  of   such 


balance : — ^Held,  that  the  costs  were  payable  by 
the  four  companies  equally.  Merton  CoUege^  In 
re,  1  De  G.  J.  &  S.  861 ;  10  Jur.  (K.S.)  222 ;  10 
L.  T.  8  ;  12  W.  R.  503. 

The  trustees  of  two  charities,  being  identical. 
purchased  one  estate  on  behalf  of  the  two 
charities  out  of  two  sums  of  money  paid  into 
court  by  two  distinct  railway  companies  for 
parts  of  the  charity  lands  taken  separately  by 
them.  The  proceedings  to  complete  and  appor- 
tion' the  estate  were  consolidated : — ^Hekl,  that 
the  costs  of  the  joint  proceedings  were  payable 
by  the  railway  companies  equally  and  not  in 
proportion  to  the  values.  L.  B.  A'  S,  C  Rf,  v. 
Shropshire  Union  By.,  23  Beav.  605. 

Iiands  were  taken  by  three  separate  companies 
from  the  same  owner;  after  which  one  of  the 
companies  leased  its  line  for  999  years  : — ^H^l, 
that  each  company  must  bear  one-third  of  the 
costs  of  the  reinvestment,  with  a  proportionate 
part  of  the  ad  valorem  stamp.  Carlisle  attd 
Sittoth  By.,  In  re,  3^  Beav.  253. 

When  parts  of  an  estate  are  taken  bj  several 
railway  companies,  and  the  united  compensattcn 
moneys  are  invested  in  one  purchase,  the 
ordinary  costs  of  reinvestment  are  to  be  baroc 
by  them  equally,  and  not  in  the  proportions  of 
their  respective  compensation  moneys  so  rein- 
vested.  Lonsdale  (Earl),  Ex  parte,  82  Beav.  397. 

Two  railway  companies  took  college  lands 
and  paid  the  purchase-money  into  court.  On 
petition  to  invest  the  whole  of  one  sum  and  pan 
of  the  other  in  a  leasehold  brickfield,  with  977 
years  to  run,  adjoining  a  college  living,  and 
thereby  to  avoid  the  nuisance  :  order  made,  and 
for  payment  of  the  costs  equally  by  both  com- 
panies. Trinity  College,  Cambridqe,  Ex  parte, 
18  L.  T.  849. 

Chreat  Inequality  in  Amounti. ] — The  rule  that 
the  costs  of  a  reinvestment  in  land  of  funds  ' 
paid  into  court  under  the  Lands  Clauses  Act  by 
different  bodies  as  the  compensation  money  i*x 
land  taken  are  to  be  borne  equally  by  the 
different  bodies,  does  not  apply  when  there  is  a 
great  inequslity  in  the  amounts  of  the  different 
funds,  but  the  costs  will  in  that  case  be  appor- 
tioned ratably  between  the  different  bodies. 
St,  Bartholomew's  Hospital,  Ex  parte,  L.  R.  20 
Eq.  369  ;  32  L.  T.  652. 

A  reinvestment  was  made  in  land  of  several 
funds  in  court  representing  compensation  for 
lands  compulsorily  taken  by  different  public 
bodies.  There  was  great  inequality  in  the 
amounts  of  the  funds  reinvested : — Held,  that 
the  scale  of  charge  under  the  general  oxtler  made 
by  virtue  of  the  Solicitor's  Remuneration  Act, 
1881,  the  ad  valorem  stamp  on  the  conveyance, 
and  the  surveyor's  fees  (if  any)  ought  to  he 
borne,  not  equally'',  but  ratably  according  to 
the  amounts  contributed  to  the  purchase-money 
by  the  several  bodies  who  took  the  lands  under 
their  statutory  powers.  St.  Barthiftometc's 
Hospital,  ExpaHe  (L.  R.  20  Eq.  369),  followed : 
London  (Bishop),  Ex  parte  (2  De  G.  F.  &  J.  14), 
and  atrisfs  Hospital,  Ex  parte  (2  H.  &  M.  166), 
distinguished,  jaishopsgate  Foundation,  In  rs, 
63  L.  J.,  Ch.  167  ;  [1894]  1  Ch.  185 ;  8  R.  50; 
70  L.  T.  231  ;  42  W.  R.  199. 

On  a  petition  for  reinvestment  of  several 
unequal  sums  of  money  paid  into  court  under 
the  Lands  Clauses  Act,  by  a  variety  of  different 
bodies,  the  mere  inequality  of  such  sums,  how- 
ever great,  is  not  a  ground  for  departing  &om 
the  rule  as  to  the  apportionment  of  costs  laid 
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aown  in  London  QBiskop),  ^  parte  (2  De  O.  F. 
Sl  J.  14) ;  nor  yet  that  only  a  portion  of  the  fund 
paid  in  by  any  particnlar  company  is  proposed 
to  be  taken  for  investment.  Chriit's  Ho^talj 
JSapparte^  2  Hem.  k  M.  166. 

Oppreasion  and  Ii^vy.^ — Semble,  that  this 
role  will  be  departed  from,  in  cases  of  oppression 
for  instance,  where  a  particular  company  has 
been  brought  frequently  before  the  court  for  the 
investment  of  small  instalments.    lb. 

The  rule  in  the  London  (BUhop)^  Ex  parte 
<2  De  G.  F.  &  J.  14),  as  to  the  payment  in  equal 
shares  by  several  railway  companies  of  the  costs 
of  a  petition  for  a  single  investment  in  land  of 
sevend  sums  of  money  paid  in  by  them  respec- 
tiv^y,  will  be  observed  in  all  cases,  except  where 
it  is  shewn  that  the  application  is  made  in  a 
form  intentionally  to  injure  a  particular  railway 
•company.  Mertan  (hlUge^  In  re,  S3  Beav.  257  ; 
11  W.  B.  237.    Bee  S,  €.,  on  appeal,  supra. 

When  Companies  Amalgamated.] — ^Where  one 
petition  is  presented  for  the  reinvestment  of 
money  paid  into  court  by  several  railway  com- 
pani^  the  costs  of  the  reinvestment  other  than 
the  ad  valorem  duty  must  be  paid  by  the  several 
'Companies  equally  ;  but  where  the  money  to  be 
invested  has  been  paid  in  by  several  companies, 
some  of  which  have  subsequently  amalgamated, 
the  amalgamated  company  must  bear  the  costs  in 
proportion  to  the  number  of  companies  which  it 
xepresents.  Ma/ryport  and  Carlisle  Ry.^  In  re^ 
1  N.  R.  506 ;  32  L.  J.,  Ch.  811 ;  9  Jur.  (N.B.) 
1217;  11  W.  B.410. 

Portions  of  land  belonging  to  a  corporation 
were  taken  by  four  different  companies,  the 
undertakings  of  three  of  which  afterwards 
became  united : — Held,  that  the  costs  of  a  joint 
permanent  investment  of  the  purchase-moneys 
must  be  borne  in  halves  by  the  subsisting  com- 
panies. Corpue  Christi  College,  Osrford,  Ex 
paHe,  41  L.  J.,  Ch.  170  ;  L.  R.  13  Bq.  334. 

Portions  of  an  estate  were  taken  by  three 
companies,  two  of  which  afterwards  merged  into 
•one  com])any : — Held,  that  the  amalgamated 
companies  must  bear  two-thirds  of  the  costs 
of  a  joint  reinvestment.  Lonsdale  (^Earl)^  Ex 
parte,  32  Beav.  397. 

,  Crown  taking  Land.  ] — ^Where  it  was  sought  to 
reinvest  a  fund  in  court,  a  portion  of  which  had 
been  paid  in  as  purchase-money  of  lands  taken 
by  the  Grown,  and  two  remaining  portions  on 
account  of  lands  taken  by  two  railway  com- 
panies : — ^Held,  that  the  costs,  which  were  to  be 
.fx)me  equally  by  the  companies,  should  not  be 
increased  by  reason  of  the  fund  exceeding  the 
amounts  paid  into  court  by  the  companies. 
Att.'Oen.  V.  Rochester  Corporation,  16  L.  T.408  ; 
15  W.  R.  777. 

Snxreyor's  Fee.] — On  a  petition  for  reinvest- 
ment in  land  of  moneys  paid  in  by  several 
companies  and  public  boidies,  the  surveyor's  fee 
was  ordered  to  be  borne  by  the  several  companies 
and  public  bodies  ratably,  according  to  the 
amount  of  the  funds  invested  by  them.  London 
Corporation,  Ex  parte,  37  L.  J.,  Ch.  375  ;  L.  R. 
5  Eq.  418 ;  17  L.  T.  489  ;  16  W.  R.  366.  See 
Rishopsgate  Foundation,  In  re,  supra. 

Humber  of  Petitions  or  Xotlons.] — Two  por- 
*tions  of  a  settled  estate  had  been  taken  under 
the  Lands  Clauses  Act  by  different  corporations, 
and  the  purchase-money  had  been  paid  into 


court  and  dealt  with  by  different  branches  of  the 
court.  It  being  desired  to  invest  the  two  f  nnds 
together  in  the  purchase  of  land,  two  petitions 
were  presented.  The  court  allowed  the  costs  of 
one  only  as  costs  under  the  act.  Gore  Langton, 
In  re,  44  L.  J.,  Ch.  405 ;  L.  R.  10  Ch.  328 ;  32 
L.  T.  785  ;  23  W.  B.  842. 

Three  distinct  parts  of  an  estate,  belonging  to 
the  same  person  as  tenant  for  life,  were  taken  by 
three  several  railway  companies,  under  their 
compulsory  powers.  The  purchase-money  pay- 
able by  each  company  was  paid  into  court,  and 
petitions  being  presented  for  investment,  one  of 
these  became  attached  to  the  Rolls  and  the  other 
two  to  the  vice-chancellor's  court.  Two  of  the 
companies  were  afterwards  amalgamated.  Three 
motions  for  payment  in  discharge  of  an  incum- 
brance were  served  on  behalf  of  the  tenant  for 
life  in  the  three  matters,  and  the  matter  attached 
to  the  Rolls  Court  having  been  transferred  to  the 
vice-chancellor's : — Held,  that  only  the  costs  of 
two  motions  should  be  allowed  to  be  borne  by 
the  subsisting  companies  moietively.  Midland 
Cheat  Western  Ry,,  In  re,  9  L  R.,  Ir.  16. 

XV.  Buildings  or  Works. 

Alterations.] — The  costs  of  obtaining  orders 
for  the  investment  of  purchase-money,  paid  by  a 
railway  company,  in  alterations  of  almshouses, 
not  to  be  borne  by  the  company.  BuekingJiam- 
shire  Rg.,  In  re,  14  Jur,  1065. 

Hew  Xreetions.]— The  act  of  parliamcat  wuicu 
r^Tilated  the  taking  and  using  of  land  by  the 
Great  Western  Railway  company  empowered 
them  to  purchase  the  vicarage-house  of  Twerton, 
and  authorised  the  purchase  of  other  land,  and 
the  building  a  new  vicarage-house  with  the  pur- 
chase or  compensation  money,  but  did  not  pro- 
vide for  the  costs,  charges  and  expenses  of  obtain- 
ing the  compensation  money  out  of  court  to 
defray  the  expenses  of  the  building  ;  the  express 
words  of  the  act  only  declaring  the  liability  of 
the  company  to  pay  such  costs  where  the  com- 
pensation money  is  taken  out  of  court  to  invest 
in  the  purchase  of  land : — Held,  that  the  com- 
pany were  not  liable  for  the  costs,  charges  and 
expenses  attendant  upon  obtaining  the  compen- 
sation money  out  of  court  for  the  purpose  of 
building  the  new  vicarage.  Madon,  Ex  parte, 
Q.  W.  My,,  In  re,  4  Railw.  Cas.  49  ;  9  Jur.  74. 

Under  s.  69  of  8  &  9  Vict.  c.  18,  farm  buildings 
which  are  rendered  useless  by  a  Une  of  railway 
running  through  a  farm,  and  separating  the 
buildings  from  the  arable  portion  of  the  farm : — 
Held,  that  the  costs  of  an  application  to  the 
court  for  the  reinvestment  of  railway  purchase- 
moneys,  in  the  substitution  of  new  farm  buildings 
for  old  buildings,  do  not  come  within  s.  80,  and 
are  therefore  not  payable  by  the  company,  but 
the  court  wiU  not  order  the  costs  of  the  company's 
appearance  to  be  paid  by  the  petitioners.  Mil- 
ward,  Ex  parte,  Oxford,  Worcester  and  Wolcer- 
hampton  Ry.,  In  re,  27  Beav.  571 ;  29  L.  J.,  Ch. 
245 ;  6  Jur.  (N.8.)  478  ;  1  L.  T.  153. 

Under  s.  69  of-  8  &  9  Vict.  c.  18,  the  court  may 
order  the  purchase-money  of  lands  to  be  invested 
in  building,  and,  as  a  necessary  consequence,  the 
costs  of  the  application  may  be  paid  by  the  com- 
pany. Whitfield  (Incumbent^  Ex  parte,  1  John. 
&  EL.  610  ;  30  L.  J.,  Ch.  816 ;  7  Jur.  CN.S.)  909  ; 
5  L.  T.  343  ;  9  W.  R.  764. 

A  petition  was  presented  for  payment  out  o^ 
court  of  5142.,  which  had  been  paid  in  by  the 
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respondents,  in  respect  of  certain  land  taken  bj 
them  from  the  petitioners.  The  petitioners 
proposed  to  expend  1,0002.  in  rebuilding  the 
north  porch  of  the  parish  church : — Held,  that 
the  6lil.  might  be  paid  out  upon  the  production 
of  the  chief  clerk's  certificate  that  at  least  that 
sum  had  been  expended  in  rebuilding  the  porch, 
the  respondents  to  pay  the  costs  of  the  petition 
and  consequent  thereon.  St.  Alphege  (^Parson), 
In  re,  55  L.  T.  314. 

Petition  to  have  purchase-money  which  had 
been  paid  into  court  by  a  railway  company  paid 
out  and  applied  in  rebuilding  houses: — Held, 
that  the  company  must  pay  the  costs  of  the 
petition.  CaWterhury  (Beaii)^  Ex  parte,  Kent 
Cbagt  By.,  In  re,  7  L.  T.  240  ;  10  W.  B.  505. 

A  company  which  had  paid  into  court  the 
purchase-money  of  lands  of  a  charity  taken  by 
them  under  the  Lands  Clauses  Act,  was  ordered 
to  pay  the  costs  of  a  petition  to  have  the  money 
paid  out  towards  the  erection  of  certain  works 
undertaken  by  the  petitioners,  under  the  sanction 
of  the  court,  for  the  purpose  of  improving  the 
supply  of  water  to  a  town.  Lathrovp^  In  re,  35 
Beav.  297  ;  L.  B.  1  Eq.  467 ;  13  L.  T.  784  ;  14 
W.  B.  326. 

Temporary  Xreotions.] — ^The  procuring  and 
fitting  up  of  houses  for  the  temporary  accom- 
modation of  the  patients  of  a  hospital,  whose 
original  buildings  have  been  taken  by  a  rail- 
way company,  under  the  Lands  Clauses  Act,  is  a 
proper  reinvestment  within  ss.  69  and  80.  A 
company  was  accordingly  ordered  to  pay  the 
costs  of  a  petition  presented  by  the  trustees  of  an 
hospital  to  obtain  payment  out  of  court  of  part 
of  their  compensation  money  for  the  purpose  of 
such  investment.  St,  Thonuu's  Hospital,  In  r«, 
11  W.  B.  1018. 

Arohiteots'  and  Surreyort'  Fees.] — ^The  costs, 
charges  and  expenses  of  an  investment  of  a  fund 
paid  into  court  by  a  public  authority,  under  the 
Lands  Clauses  Act,  1845,  in  the  erection  of  new 
buildings,  and  of  obtaining  the  order,  and  the 
costs,  charges  and  expenses,  including  the  archi- 
tect's fees,  properly  incurred  in  or  about  or  in 
relation  to  the  .contract  for  the  execution  of  the 
works  were  ordered  to  be  paid  by  the  public 
authority.    Arden,  In  re,  70  L.  T.  506—0.  A. 

Where  the  purchase-moneys  in  court  of  lands 
compulsorily  taken  are  authorised  to  be  paid  out 
and  applied  in  defraying  the  expenses  of  erecting 
buildings,  and  it  is  ordered  that  the  costs  of  such 
investment,  pursuant  to  s.  80  of  the  Lands 
Clauses  Act,  1845  (including  therein  all  reason- 
able charges  and  expenses  incidental  to  the 
investment),  shall  be  borne  by  the  parties  by 
whom  the  lands  were  taken,  the  fees  payable  to 
the  architect  and  surveyor  for  planning  and 
superintending  such  buildings  will  come  within 
the  term  "expenses  of  building,"  and  are  not 
costs,  charges  and  expenses  of  and  incidental  to 
the  investment.  Butelierg'  Co.^  In  re,  53  L.  T.  491 . 

zvi.  Payment  out  to  Persons  absolutely  entitled. 

(a)  In  General. 

Jurisdiction.] — The  court  has  no  jurisdiction, 
except  by  express  enactment,  to  make  a  company 
pay  the  costs  of  a  petition  for  payment  out  to 
persons  becoming  absolutely  entitled  of  moneys 
paid  into  the  Court  of  Chancery,  or  the  Court  of 
Exchequer,  in  respect  of  lands  taken  by  the  com- 
pany from  owners  under  disability.  EcelesiaS' 
tical  Ckmrnissioners,  Ex  parte^  5  K.  B.  483. 


Constmetion  of  Private  Aots.] — ^Wfaere  |»rt  of 
the  purchase-money  remained  in  coort  to  await 
the  decision  of  contested  claims,  the  Eastern 
Counties  Bailway  Company  were,  under  s.  48  of 
their  act,  held  liable  to  pay  the  costs  of  the 
application  of  the  person  rightly  entitled  to  have 
the  money  paid  to  him.  Gardiner,  Ex  parte. 
Eastern  Counties  Ry.,  In  re,  3  Bailw.  Gas.  117. 

Upon  the  construction  of  a  railway  act,  the 
court  declined  to  make  any  order  as  to  the  costs 
of  an  application  by  vendors  to  have  payment 
out  of  court  of  part  of  the  purchase-money  and 
investment  of  the  remainder.  Jiiolyneux,  Ex 
parte,  2  Coll.  273  ;  9  Jur.  786. 

The  costs  of  an  application  for  the  transfer  out 
of  court  of  a  sum  of  stock,  the  produce  of  land 
taken  by  a  railway  company,  under  the  powers 
of  their  act,  from  a  party  under  disability: — 
Held,  upon  the  construction  of  the  act,  to  be 
payable  by  the  company.  Marshall,  Ex  parte^ 
&,  IF.  By,,  In  re,  I  Ph.  560  ;  4  BaUw.  Gas.  58. 

Where  compensation  had  been  paid  into  court 
by  the  Bristol  and  Exeter  Bailway  Company  : — 
Held,  on  the  construction  of  their  act,  that  the 
costs  of  obtaining  payment  of  the  money  oat  of 
court  were  not  to  be  borne  by  the  company, 
Bristol  and  Exeter  By.,  In  re,  11  Jur.  686. 

Under  the  5  &  6  Vict  c.  62,  the  commissioners 
of  woods  and  forests  are  bound  to  pay  the  costs 
of  a  reference  to  ascertain  the  rights  of  parties  to 
the  purchase-money  of  premises  purchased  nnder 
the  act,  as  expenses  incidental  to  the  purchase. 
Woods  and  Forests  Commissioners,  In  re,  7  Jr. 
Eq.  B.  487. 

The  court  will,  under  the  words  "reaaonable 
costs,  charges  and  expenses,"  in  2  &  3  Vict,  c  61, 
s.  29,  award  all  necessary  costs  incurred  by 
parties  in  obtaining  payment  out  of  court  of  the 
purchase-money  of  lands  required  for  the  pur- 
poses of  the  commission,  or  of  having  it  invested 
upon  trusts  similar  to  those  to  which  the  lands 
so  required  were  subject.  Sfiannon  GfmmissUmers, 
In  re,  Fl.  &  K.  13 ;  3  Ir.  Eq.  B.  355. 

The  costs  of  payment  out  of  court  oi  money 
paid  in,  under  s.  67  of  the  statute  4  Gea  4,  c.  61 
(Gaol  Act),  being  the  purchase-money  of  lands 
taken  by  justices  of  the  peace,  under  ss.  45  and 
46  of  the  same  act,  were  onlered  to  be  paid  by  the 
corporation  of  a  borough,who,  under  the  Municipal 
Corporation  Act ,  represented  the  Justices  by  whom 
the  lands  were  taken.  Coventry  JJ,,  In  re,  19 
Beav.  158  ;  24  L.  J.,  Ch.  586 ;  3  W.  B.  141. 

The  purchase-money  of  lands  taken  compul- 
sorily by  the  commissioners  of  woods  and  forests, 
under  the  1  Vict.  c.  7,  was  paid  into  the  Court  of 
Exchequer,  and  an  onler  was  made  for  its  invest- 
ment at  the  cost  of  the  commissioners.  The 
stock  was  afterwards  transferred  into  the  Court 
of  Chancery,  under  the  5  Vict.  c.  7.  Upon  a 
petition  for  a  transfer  of  the  stock  by  the  parties 
who  would  have  been  entitled  to  the  real  estate : 
— Held,  that  the  costs  of  the  petition  and  transfer 
must  be  borne  by  the  commissioners.  Behertsifn, 
In  re,  23  Beav.  433 ;  26  L.  J.,  Ch.  349 ;  3  Jur. 
(N.8.)  784. 

The  commissioners  of  works  and  public  build- 
ings took  lands  under  the  powers  of  3  &  4  Vict 
c.  87,  s.  49,  and  paid  the  money  into  court : — 
Held,  that  they  must  pay  the  costs  of  payment 
out  again,  although  the  act  in  terms  directed  the 
payment  of  costs  where  the  money  was  to  be 
applied  in  the  purchase  of  other  lands,  tenemente 
or  hereditaments.  Edmeade,  In  re,  6  Jur.  iJSJ&.y 
986  ;  8  W.  B.  327. 

The  commissioners  of  woods  and  forests  took 
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posseaBion  of  property  onder  two  special  acts  of 
parliament,  and  paid  the  money  into  court.  By 
the  first  of  these  acts,  passed  before  the  Lands 
Clauses  Act,  the  commissioners  were  to  be  liable 
to  the  oosts  of  reinvestment  of  the  purchase- 
money  in  other  lands.  By  the  second  act,  passed 
subsequently  to  the  Lands  Clauses  Act,  the 
powers  and  provisions  of  the  former  special  act 
were  extended  to  this.  Upon  a  petition  for  pay- 
ment of  the  money  out  of  court  to  the  parties 
interested : — Held,  that  the  incorporation  of  the 
Lands  Clauses  Act  was  excluded,  so  that  the 
commissioners  were  not  liable  to  pay  the  oosts  of 
the  petition,  although  such  costs  would  have 
been  payable  under  the  Xjands  Clauses  Act. 
Cherry's  Settled  JSittates,  In  re,  4  De  G.  F.  &  J. 
333 ;  31  L.  J.,  Ch.  361 ;  8  Jur.  (KJi.)  446 ;  6  L.  T. 
31  ;  10  W.  R.  305.    See  note  etuee  ante,  coL  1424. 

In  a  transferred  Exchequer  case,  the  court  was 
only  authorised  by  the  act  to  order  the  costs  of 
reinvestment  of  the  purchase-money  of  lands 
compulsorily  taken  by  a  corporation.  Parties 
having  become  absolutely  entitled,  applied  for 
payment  to  them  out  of  court  of  the  money, 
instead  of  reinvesting  it : — Held,  that  the  cor- 
poration must  pay  the  costs.  Tiverton  Market 
Act,  la  re,  26  Beav.  239. 

Where  a  railway  act  authorises  the  payment 
out  of  court  of  purchase-money  for  the  purpose 
of  investment  in  land,  and  dii^cts  the  company 
to  pay  the  costs  of  the  application  for  that 
purpose,  but  makes  no  mention  of  the  payment 
of  money  to  the  persons  entitled  to  it,  the  court 
has  jurisidiction  to  order  payment  to  the  persons 
entitled,  but  not  to  order  the  company  to  pay 
the  costs  of  the  application.  Muegrave,  In  re, 
6  Jur.  (N.S.)  797. 

Where  purchase-money  had  been  paid  into 
court  by  a  railway  company,  and  invested  in 
Htock  : — Held,  on  the  constraction  of  the  com- 
pany's act,  that  the  court  had  no  power  to  order 
the  company  to  pay  the  costs  of  obtaining  a 
transfer  to  the  person  absolutely  entitled,  not- 
withstanding they  might  have  been  ordered 
under  the  act  to  pay  much  larger  costs  had  the 
petition  prayed  a  reinvestment  in  land.  Laud, 
In  re,  4  Kay  &  J.  81. 

The  like  decision  upon  a  similar  act  (as  in 
Laud,  In  re,  4  Kay  k,  J.  81),  in  a  matter  trans- 
ferred from  the  Exchequer  notwithstanding. 
Moueeley,  In  re,  4  Kay  &  J.  86,  n. 

Purchase-money  had  been  paid  into  the  Court 
of  Chancery  in  1836,  under  an  act  which  pro- 
vided, that  it  should  **  be  lawful  for  the  court  to 
order  the  expenses  of  all  purchases  made  with 
the  fund  in  pursuance  of  this  act,  together  with 
the  necessary  costs  and  charges  of  obtaining 
such  order,"  to  be  paid  by  the  company  lodging 
it : — Held,  that  the  court  had  no  power  to  order 
the  costs  of  drawing-out  the  fund  to  be  paid  by 
the  company.  Uleter  Canal  Cb.,  In  re,  Ir.  B.  6 
£q.  208. 

Under  the  compulsory  powers  of  an  act,  a 
public  body  purchased  part  of  a  settled  estate, 
and  paid  the  purchase-money  into  the  Court  of 
Exchequer.  The  act  provided  that  money  so 
paid  in  should  be  reinvested  in  the  purchase  of 
land,  and  that  the  public  body  should  pay  the 
expenses  of  aU  purchases  to  be  made  in  pur- 
suance of  the  act : — Held,  that,  although  it  was 
a  matter  transferred  from  the  Court  of  Exchequer 
the  Court  of  Chancery  had  no  power  to  order  the 
public  body  to  pay  the  costs  of  a  petition  for 
the  payment  of  the  fund  to  persons  who  had 
become  absolutely  entitled  to  it.    Harrison,  In 
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re,  40  L.  J.,  Ch.  77  ;  L.  B.  10  Eq.  632 ;  18  W.  B. 
1066. 

Purchase-money  had  been  paid  into  the  Court 
of  Exchequer  by  a  company  incorporated  under 
an  act  prior  to  the  Lands  Clauses  Act,  which 
providea  that  the  court  should  have  power  to 
order  the  oosts  of  all  purchases,  togetner  with 
the  necessary  oosts  of  obtaining  such  order  to  be 
paid  by  the  company.  The  costs  of  a  petition 
praying  for  the  payment  of  the  dividends  of 
the  investments  of  the  purchase-money  to  a 
tenant  for  life  had  been  oitiered  by  the  Court  of 
Exchequer  to  be  paid  by  the  company  : — Held, 
that  the  Court  of  Chancery  had  no  power  to 
order  the  oosts  of  a  petition  for  transfer  of  the 
fund  and  payment  out  of  the  dividends  to  a 
person  beneficially  entitled,  to  be  paid  by  the 
company.     WUliawe,  In  re,  L.  B.  12  Eq.  488. 

A  sum  of  money  had  been  paid  into  court  for 
purchase  of  hmd  by  a  railway  company,  under 
their  special  act.  By  a  section  of  the  act,  after 
making  provision  for  the  reinvestment  of 
moneys  paid  in,  it  was  provided  that  **  the  costs, 
charges  and  expenses  of  obtaining  the  proper 
orders,  and  <^  the  other  proceedings  for  such 
purposes,  and  of  the  payment  of  the  dividends 
and  interest  of  the  government  or  real  securities, 
and  of  the  payment  of  the  principal  of  the  pur- 
chase or  compensation-money,  and  of  the  govern- 
ment or  real  securities  purchased  therewith,  out 
of  the  court,  should  be  paid  by  the  company  "  : 
— Held,  that  the  company  must  pay  the  costs  of 
the  application  for  paying  the  purchase-money 
out  of  court.   Toffs  Estate,  In  re,  2  Jur.  (N.s.)  131 . 

Laadi  Olausas  Aet.] — Where  money  is  de- 
posited in  court  under  s.  85  of  the  Lands  Chiuscs 
Act,  the  court  has  under  s.  80  jurisdiction  to  order 
the  company  to  pay  the  costs.  Flower,  Ex  parte, 
L.  B,  4'  S.  C  Ry„  In  re,  36  L.  J.,  Ch.  193  ;  L.  B. 
1  Ch.  599  ;  15  L.  T.  258  ;  14  W.  B.  1016. 

A  special  railway  act,  which  is  repealed  and  in 
part  re-enacted  by  a  subsequent  amalgamating 
act,  is  thereby  incorporated  with  the  latter 
within  the  meaning  of  s.  80  of  the  8  &  9  Vict. 
c.  18,  providing  for  the  payment  of  costs  in 
cases  where  moneys  are  deposited  under  the 
provisions  of  that  act,  or  of  "  the  special  act,  or 
any  act  incorporated  therewith."  Therefore, 
where  money  had  been  deposited  under  a  special 
act,  which  did  not  provide  for  the  costs  of 
obtaining  payment  out  of  court  of  deposited 
moneys,  but  which  was  re-enacted  by  an  amal- 
gamating act,  with  which  the  Lands  Clauses 
Act  was  incorporated  : — Held,  that  the  costs  of 
payment  out  of  court  were  within  the  last- 
mentioned  act.  Ellison,  J^i  r^,  8  De  G.  M.  &  G. 
62 ;  26  L.  J.,  Ch.  379  ;  2  Jur.  (N.S.)  293  ;  4 
W.  B.  806. 

Certain  land  belonging  partly  to  infants 
having  been  taken  by  a  company,  the  money 
was  paid  into  court.  The  persons  entitled  to 
the  fund,  having  attained  their  majority,  peti- 
tioned for  payment  of  the  money  to  them : — 
Held,  that  the  company  must  pay  the  costs  of 
the  petition.  Slaters  Devisees,  Ex  parte,  5  Railw. 
Cas.  700 ;  18  L.  J.,  Ch.  431.  See  also  Palmer, 
Ex  parte,  13  Jur.  781. 

After   Order  for   Payment  of  Dlvldendf.] — 

Notwithstanding  previous  orders  for  payment 
to  a  tenant  for  life  of  dividends  on  purchase- 
money  of  lands  compulsorily  taken,  the  costs  of 
which  had  been  borne  by  the  company,  the 
court  will  order  the  company  to  pay  the  costs 
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of  an  application  by  the  tenant  for  life  fori 
payment  ont  of  court  of  the  corpus  to  trustees ' 
under  the  proTiaions  of  the  Second  Land  Act, 
1882.  Secns  where  the  applicant  was  absolntelj 
entitled  to  the  fond  at  the  time  when  the  appli- 
cation for  payment  of  di^Ulends  only  was  made. 
Belfiut  Cbrporationt  In  re,  31  L.  B.,  Ir.  258. 
8.  P.,  Eeelesiawtieal  Cbmmimonen,  Ex  parte, 
39L.J.,Ch.  623. 

Sales  of  Stoek.] — ^Where  lands  which  were 
snbject  to  a  lease  were  taken  for  the  pnipoees  of 
a  company,  and  the  pnrchase-money  in  respect 
of  such  leasehold  interest  was  invested  nnder  the 
Lands  Clanses  Act,  the  company  was  ordered  to 
pay  the  costs  of  the  half-yearly  sales  of  stock 
for  the  purposes  of  distribution.  Long's  EtUUe, 
J«  rt ,  1  W.  B.  226. 

Traaafar  to  Separate  Aeoonat—TonBiaatioaof 
UaUlitj.]— After  a  fond  which  represents  pur- 
chase-money paid  by  a  railway  company  has 
been  invested  and  transferred  to  an  account  not 
entitled  in  the  matter  of  a  railway  company, 
the  liability  of  the  company  to  pay  costs  ceases 
in  respect  of  any  subsequent  investment  or 
petition  for  payment  of  the  fund.  FUher  v. 
Fisher,  43  L.  J.,  Gh.  262  ;  L.  B.  17  Eq.  340 ;  29 
Lu  T.  720 ;  22  W.  B.  638. 

Both  Parties  in  Bofanlt.] — ^A  tenant  at  will 
having  agreed  to  give  posECssion  of  certain  lands 
to  a  railway  company,  for  23Z.,  subsequently 
refused  to  give  poraession,  unless  his  sister,  who, 
he  alleged,  had  an  equal  interest  in  the  premises, 
was  alK)  satisfied.  The  money  was  offered  to  be 
paid  on  his  giving  posBCssion,  but  was  not 
formally  tendered.  The  company  having  lodged 
the  sum  agreed  on  in  court,  to  the  separate 
credit  of  tiie  tenant,  solely  alleging,  in  the 
warrant,  his  refusal  to  accept  it  as  the  reason  for 
the  lodgment ;  the  court  held  that  the  tenant 
was  entitled  to  draw  the  money  out  of  court,  but 
refused  to  give  any  costs,  holding  each  party  to 
have  been  in  default.  8.  K  By,,  In  re,  12  L:. 
Eq.  B.  398. 

Deduction  from  Pnzehaso-money.]  —  After 
notice  to  treat  for  the  purchase  of  houses,  the 
owner  granted  leases  for  three  years  to  his 
weekly  tenants.  The  tenants  sent  in  claims, 
which  ultimatdiy  failed,  but  the  promoters 
incurred  considerable  costs  in  adjudicating  upon 
them.  On  a  petition  by  the  landowner  for  the 
payment  out  of  his  compensation,  which  had 
been  paid  into  court  under  the  Lands  Clauses 
Act,  s.  76 : — ^Held,  that  the  court  could  not 
authorise  any  deduction  from  the  purchase- 
money  to  reimburse  the  promoters  for  their  loss, 
or  order  the  petitioner  to  pay  costs;  bat  that 
the  court  had  jurisdiction  to  refuse  him  his  costs, 
and  would  do  so.  Topple,  Ex  parte,  25  L.  T. 
407  ;  19  W.  B.  1058. 

Apportionment.] — ^Where  the  court  is  not 
authorise  to  order  the  costs  of  an  application 
for  payment  out  of  court  of  principal  to  be  paid 
by  the  company,  it  will  not  order  the  costs  to  be 
apportioned  because  the  application  includes  a 
small  sum  of  dividends.  Metford'g  Trust,  In  re, 
6  Jur.  (N.8.)  796 ;  8  W.  B.  634. 

Upon  petition  for  payment  out  of  court  ci 
money  paid  in  pursuant  to  an  award  in  respect 
of  land  taken  by  a  railway  company,  to  a  portion 
of  which  land  the  petitioners  subsequently  to 
the  arbitration  discovered  that  they  were  not 
entitled,  an  apportionment   under  the    Lands 


Glauses  Act,  1845,  s.  78,  was  directed  by  the 
court,  the  petitionen  paying  the  costs  ooca^aned 
by  socfa  apportionment.  AlstatCs  EdaU,  In  re, 
5  W.  B.  189. 


Fames  Sorrod  aad  Aifsarfng.]— Where  a 
fund  in  court  exceeding  5001.  in  value,  aad 
representing  the  purchase-money  of  settled  lands 
taken  by  a  railway  company,  with  aocnmnlatBd 
interest,  had  not  beeai  dealt  with  for  upwards  d 
fifteen  years,  and  it  had  become  neoessazy  under 
the  Chancery  Funds  Bnles,  1874,  r.  91,  and  the 
Chancery  Fmids  Amended  Orders,  1874,  Ord.  14, 
to  serve  the  official  solicitor  with  the  petition 
for  the  payment  out  of  the  fund : — flfM,  that 
his  costs  were  not  payable  by  the  railway  com- 
pany. Claries  Estate,  J»  fv,  52  L.  J.,  Oh.  88 ; 
21  Ch.  D.  776. 

Where  one  of  several  persons  entitled  petitioDS 
under  the  act,  and  serves  the  other  persons,  it  is 
not  of  course  that  the  company  should  pay  the 
costs  of  such  respondents.  MHling  v.  Eird,  22 
L.  J.,  Ch.  599 ;  17  Jur.  155  ;  1  W^.  B.  219.  See 
St.  Margarets,  Leicester,  Prehend,  In  re,  10  L.T. 
221. 

A  party  who,  from  the  heading  of  the  account, 
was  properly  served  with  a  petition,  but  whose 
appearance  was  imnecessary,  refused  his  oosta. 
AceiUry  JJ^  In  re,  19  Beav.  158  ;  24  L.  J..  Ch. 
586  ;  3  W.  B.  141. 

Where  land  belonging  to  an  infant  was  s(dd  to 
a  company,  and  the  purchase-money  paid  into 
court ;  upon  a  petition  presented  by  the  infimt 
on  attaining  twenty-one  for  pigment  of  the 
fund,  part  to  himself  and  part  in  satis&ction  of 
a  debt  due  to  the  estate  of  his  guardian,  one  of 
whose  executors  he  was,  the  court  refused  to 
allow  the  costs  of  the  other  executors  appearing 
on  the  petition.    Sinclair,  Jj»  iv,  16  L.  T.  474. 

Trastooi.] — Lands  devised  for  the  ben^t 


of  many  persons  in  aliquot  shares,  were  taken 
by  a  raUway  company,  and  the  purchase-mooey 
paid  into  court.  Upon  a  petition  by  the  sur- 
viving trustee  and  four  of  the  cestuis  que 
trustent,  for  the  payment  out,  to  which  the 
remaining  cestuis  que  trustent  were  respondents, 
and  appeared  by  four  separate  counsel,  the  court 
orderecl  the  company  to  pay  the  costs  of  aU  soeh 
separate  appearances,  except  that  of  one  of  the 
respondents,  who  had  originally  been  a  co-peti- 
tioner. Lang,  In  re,  33  L.  J.,  Ch.  620 ;  10  Jur. 
(N.8.)  417  ;  10  L.  T.  21  ;  12  W.  B.  460. 

Where  a  railway  takes  lands  vested  in  trustees 
under  a  will,  and  the  purchase-money  vs  paid 
into  court,  and  carried  to  the  account  of  the 
trustees,  during  the  life  of  a  cestui  que  trust,  aad 
the  dividends  ordered  to  be  paid  to  them  until 
further  order,  they  have  a  right  to  appear  upon 
a  petition  by  the  parties  entitled  to  tiie  money 
for  payment  out,  and  to  have  their  costs  against 
the  company.  Burnetii,  In  re,  10  Jur.  (Nja.) 
289  ;  10  L.  T.  127 ;  12  W.  B.  568. 

Petition  by  a  cestui  que  trust  entitied  abso- 
lutely to  a  fund  paid  into  court  by  a  railway 
company : — Held,  that  .the  trustee  luid  properly 
appeared  by  a  separate  counsel,  and  the  company 
must  pay  the  costs  of  his  appearance.  Metro- 
politan By.,  Ex  parte,  16  W.  B.  996. 

A  railway  company,  under  their  compulsory 
powers,  took  land  comprised  in  a  settiement,  and 
paid  the  purchase-money  into  court.  A  testa- 
mentary appointment  was  snbsequentiy  made 
by  the  tenant  for  life  under  a  newer  contained 
in  the  settlement,  and  on  her  death  a  petition 
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Aras  presented  by  her  appointees  for  the  payment 
of  the  money  out  of  court.  In  consequence  of 
the  terms  of  the  appointment,  it  became  neces- 
sary to  serve  the  petition  upon  the  trustees  of 
the  marriage  settlements  of  two  of  the  appointees, 
and  additional  costs  were  occasioned: — Held, 
that  the  railway  company,  having  taken  the 
land  subject  to  the  possibility  that  in  ordinary 
events  it  might  be  dealt  with  by  way  of  settle- 
ment, must  pay  the  costs  (not  being  costs  of 
adverse  litigation)  of  all  parties.  Quaere,  whether 
the  same  principle  is  not  applicable  to  costs 
occasioned  by  incumbrances  effected  subsequently 
to  the  payment  into  court.  BroaahofVM  Settle- 
ment, In  re,  58  L.  J..  Ch.  654 ;  42  Ch.  D.  250 ; 
41  L.  T.  320  ;  37  W.  R.  744. 

Two  Hearings.] — A  petition  was  set  down  for 
hearing  before  Bacon,  V.-C,  only  the  railway 
company  was  served,  and  they  not  opposing,  the 
Vice-chancellor  made  an  order  sanctioning  certain 
expenditure  which  was  asked  for  by  the  petition. 
Before,  however,  this  order  had  been  drawn  up, 
the  making  of  it  came  to  the  knowledge  of  the 
remaindermen.  They  then  applied  to  the  Vice- 
chancellor  to  have  the  petition  reheard  in  their 
presence.  This  was  done,  and  the  Vice-Chancellor 
made  a  new  order,  refusing  to  sanction  any  of 
the  expenditure  asked  for  : — Held,  that  the  rail- 
way company  could  only  be  called  upon  to  pay 
the  costs  of  one  hearing  before  the  Vice-Chan- 
cellor. Zeufh'tt  Estate,  In  re,  40  L.  J.,  Ch.  687  ; 
L.  R.  6  Ch.  887  ;  25  L.  T.  644  ;  19  W.  R.  105. 

Persons  holding  Common  Lands— Amount.] — 
Common  land  was  taken,  and  a  sum  paid  under 
the  Lands  Clauses  Act  to  a  committee  of  com- 
moners, was,  on  a  bill  filed,  paid  into  court.  The 
different  persons  who  in  chambers  establishecl 
their  claims  to  share  in  the  funds  were  held 
entitled  to  receive  three  guineas  each  for  their 
costs.  Waterton  v.  BuH,  39  L.  J.,  Ch.  425 ;  18 
W.  K.  683. 

(b)  Charity  Trustees. 

Petition  for  the  transfer  of  funds  in  ooort 
(amounting  to  upwards  of  80,0002.)  into  the 
names  of  the  official  trustees  of  charitable  funds. 
The  funds  had  been  paid  into  court  by  various 
public  bodies  in  respect  of  charity  lands  situate 
in  numerous  parishes  in  the  city  of  London,  and 
which  had  been  taken  under  compulsory  powers. 
Under  the  powers  of  the  City  of  London  Paro- 
chial Charities  Act,  1883,  the  charity  commis- 
sioners had  made  a  scheme  for  the  administration 
of  the  funds,  and  such  scheme  was  binding  on 
the  several  corporations  or  public  bodies,  rectors, 
vicars,  churchwardens  and  others,  in  whose 
names  respectively  the  funds  were  standing. 
The  petition  had  been  served  on  these  corpora- 
tions or  public  bodies  (thirty-two  in  number). 
Some  of  the  sums  in  the  court  amounted  to  less 
than  1,0002. : — Held,  that  the  thirty- two  corpora- 
tions or  public  bodies,  being  bound  by  the 
scheme,  the  service  on  them  was  unnecessary, 
and  these  costs  must  be  disallowed.  As  to  the 
mode  of  the  application,  that  the  charity  com- 
missioners had  exercised  a  proper  discretion,  and 
that  the  costs  ought  not  to  be  limited  to  those 
which  would  have  been  incurred  on  summonses. 
St,  Albans,  Wood  Street,  In  re,  66  L.  T.  51. 

The  purchase-money  for  land,  the  property  of 
a  charity,  taken  under  the  provisions  of  the 
Lands  Clauses  Act,  1845,  had  been  paid  into 
court,  and  invested  in  government  securities. 


A  petition  was  now  presentetl  by  the  tinistecs  of 
the  charity  for  the  transfer  of  the  fund  to  tbe 
account  of  "  The  Official  Trustees  of  Charitable 
Funds  "  : — Held,  that  this  must  be  considered 
as  a  petition  for  payment  of  money  out  of  court ; 
and,  therefore,  that  the  parties  taking  the  land 
must  pay  the  costs  of  the  petition.  Bristol  Free 
Grammar  School,  In  re,  47  L.  J,,  Ch.  317. 

Land  belonging  to  a  charity  was  taken  by  a 
corporation  under  the  Lands  Clauses  Act  and 
the  purchase-money  paid  into  courts  The  charity 
commissioners  having  approved  a  scheme  for  the 
reinvestment  of  the  purchase-money  in  land, 
and  directed  that  the  money  when  paid  out  to 
the  official  trustee  of  charity  funds  shoald  be 
applied  in  the  proposed  purchase,  the  trustees  of 
the  charity  petitioned  for  the  transfer  of  the 
fund  in  court  to  the  official  trustee,  and  that  tbe 
costs,  including  the  costs  of  reinvestment,  might 
be  paid  by  the  corporation : — ^Held,  that  payment 
to  the  official  trustee  was  payment  to  a  person 
absolutely  entitled,  and  the  corporation  were  not 
liable  to  pay  any  further  costs.  Bisliop  Monk's 
Horfield  Trusts,  In  re,  43  L.  T.  793 ;  29  \V.  R. 
462. 

Where  a  change  of  interest  in  certain  charity 
lands,  after  payment  into  court  of  the  purchase- 
money,  was  caased  by  the  charity  being  super- 
seded by  the  school  board,  and  new  scheme 
sanctioned  and  new  governors  substituted  for 
the  old  trustees : — Held,  on  a  petition  by  the 
new  governors  for  payment  out  of  the  moneys 
in  court,  that  the  change  of  interest  was  not 
caused  by  the  act  of  the  trustees,  and  that  the 
company  was  liable  for  the  costs.  Sliakespe.ire 
Walk  School,  In  re,  48  L.  J.,  Ch.  677 ;  12  Ch.  D. 
178  ;  28  W.  R.  148. 

When  a  petition  was  presented  by  the  trustees 
of  a  charity  for  the  transfer  of  the  purchnsc- 
money  of  lands  taken  by  the  commissioners  of 
woods  and  forests  under  3  &  4  Vict,  c  87,  the 
court  refused  to  make  any  order  as  to  costs, 
except  that  the  trustees  were  to  have  theirs  out 
of  the  fund.  St,  Dunsta/tCs  Charity  Schools, 
In  re,  L.  B.  12  Eq.  637 ;  24  L.  T.  613  ;  19  W.  R. 
887. 

(c)  Tenant  in  Tail  (Disentailing  Deed). 

A  tenant  in  tail  had  part  of  his  land  taken  by 
a  railway  company,  and  barred  the  entail  in  the 
money  which  haid  been  paid  into  court,  and 
which  he  petitioned  might  be  paid  out  to  him  ; 
the  company  were  held  not  to  be  liable  to  the 
costs.  Thoroton,  £x  parte,  17  L.  J.,  Ch.  167  ; 
12  Jur.  130. 

A  disentailing  assurance  necessary  to  enable 
a  limdowner  to  obtain  the  purchase  moneys  of 
land  taken  by  a  company  and  paid  into  court : 
— Held,  to  be  "costs  in  consequence  of  the 
purchase,"  and  payable  by  the  company.  Brook- 
iHg  V.  South  Devon  Ry.,  2  Giff.  31  ;  29  L.  J., 
Ch.  151  ;  6  Jur.  (N.8.)  441 ;  2  L.  T.  204.  See 
Vavdrey,  Ex  parte,  North  Staffordshire  Ry., 
In  re,  3  Giff.  224  ;  30  L.  J.,  Ch.  885  ;  7  Jur.  (N.s.) 
753  ;  4  L.  T.  735. 

Upon  a  petition  for  the  transfer  to  the  peti- 
tioner of  funds  lodged  in  court  as  the  purchase- 
money  of  lands  taken  by  commissioners  under 
their  compulsory  powers,  of  which  lands  the 
petitioner  was  tenant  in  tail  in  possession,  the 
court  refused  to  direct  that  the  costs  of  a  deed 
disentailing  the  funds  in  court  were  payable  by 
the  commissioners.  Allei^  Ex  parte,  7  L.  R.  Ir. 
124. 
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(d)  Where  Several  Companies. 


Moneys  paid  into  court  by  two  companies 
under  the  Lands  Glauses  Act,  ordered  to  be  paid 
out  on  one  petition,  and  the  costs  appropriated 
between  the  two  companies.  Sh^ela  Corpora- 
tion.  Ex  parte,  21  Beav.  162  ;  25  L.  J.,  Ch.  587  ; 
2  Jur.  (N.B.)  31  ;  4  W.  R.  70. 

Sums  of  money  were  paid  into  court  for  lands 
belonging  to  the  see  of  Canterbury,  taken  by  the 
secretary  of  state  for  war,  the  copyhold  com- 
missioners (who  were  not  liable  to  pay  any  costs), 
and  fifteen  public  companies,  of  which  four,  by 
their  acts,  had  not  been  incorporated  with  the 
Lands  Clauses  Act,  and  eleven  had  been  incor- 
porated with  that  act.  The  ecclesiastical  com- 
missioners petitioned  to  have  the  funds  transferred 
and  paid  to  them,  and  the  costs  paid  by  all  the 
companies  ;  but  the  court  ordered  that  the  four 
companiei>  not  incorporated  should  neither  receive 
nor  pay  costs,  and  that  the  other  companies 
should  pay  the  costs  in  seventeenths.  Hcoletias- 
tieal  CunimUitionerg^  Ex  parte,  11  Jur.  (N.8.)  460 ; 
12L.  T.294;  13  W.  R.  576. 

A  local  board  of  health  and  a  railway  company 
which  had  each  taken  part  of  the  settled  estate, 
nnd  whose  purchase-money  had  also  been  paid 
into  court,  were  respondents  to  the  petition,  by 
which  it  was  proposed  also  to  deal  with  the 
purchase-money  of  the  local  board  : — Held,  that 
the  costs  of  one  hearing  before  the  Vice-chancellor 
must  be  paid  in  moieties  by  the  railway  company 
and  the  local  board.  L^K$  Eitate,  In  re,  40 
L.  J.,  Ch.  687  ;  L.  R.  6  Ch.  887  ;  25  L.  T.  644  ; 
19  W.  R.  106. 

Some  Amalgamated.] — A  sum  of  money  was 

{>aid  into  court  upon  the  purchase  of  certain  land 
)y  a  railway  company,  whose  acts  provided  for 
the  costs  of  obtaining  the  money  out  of  court. 
That  railway  was  incorporated  with  a  second 
railway,  and  the  act  of  the  first  railway  was 
repealed.  The  act  of  the  second  railway  did  not 
provide  for  the  costs.  The  second  railway  was 
then  amalgamated  with  a  third  railway,  and  both 
the  previous  acts  were  repealed ;  but  it  was 
provided  that  where  any  money  had  been,  or 
should  be,  paid  into  court  by  either  of  such 
dissolved  companies,  upon  the  purchase  of  lands, 
such  moneys  should  be  held  and  disposed  of  pur- 
suant to  the  act  under  which  the  same  had  been 
paid,  and  the  provisions  in  such  act  relating  to 
the  money  so  paid  should  remain  in  full  force  : 
— Held,  that  tne  costs  of  obtaining  the  money 
out  of  court  should  be  paid  by  the  ttiird  railway 
company.  Chetwode,  Ex  parte,  18  L.  J.,  Ch. 
418. 

Portions  of  the  same  estate  were  taken  by  four 
different  companies,  three  of  which  were  after- 
wards amalgamated  : — Held,  that  the  costs  of  a 
petition  for  payment  out  of  the  purchase-moneys 
must  be  borne  by  the  subsisting  companies 
equally.  Qaehell,  Ex  parte,  Manchester  and 
Leede  Ry,,  In  re^  45  L.  J.,  Ch.  368  ;  2  Ch.  D.  360  ; 
24  W.  R.  752. 


zvii.  Allowances  in  Particular  Cases, 

Brokerage  or  Gommiifion.] — ^Under  the  act 
enabling  the  corporation  of  the  Trinity  House  to 
purchase  property,  and  in  certain  cases  to  pay 
the  purchase-money  into  court  to  be  laid  out  in 
stock  for  the  benefit  of  the  parties  entitled, 
providing  that  the  costs  of  the  investment  of  the  | 


purchase-money  shall  be  paid  by  the  corporatioiif 
the  broker^s  commission  on  the  purchase  of  stock 
is  a  part  of  the  ooeta  of  investment  to  be  borne 
by  tne  corporation.  Trimity  House  QfrporatioUf 
Ex  parte,  3  Hare,  95.  S.  P.,  Wilson^  In  re,  I 
W.  R.  504. 

The  aooountant-general^s  brokerage  on  oom- 
p^sation  money  ordered  to  be  paid  by  the 
railway  company,  so  as  not  to  be  deducted  out 
of  the  money  paid  into  court.  Kendal  and  West- 
m4freland  Ry»,  In  re,  Braithwaite's  Tmtt,  In  re, 
1  8m.  k  O.  (App.)  XV. ;  22  L.  J.,  Ch.  915 ;  17 
Jur.  573. 

Petition  for  Investment  of  money  paid  into 
court  by  a  railway  company  for  the  purchase  of 
settled  Unds.  Brokerage  charged  by  the  account- 
ant-general ordered  to  be  paid  by  the  petitioner, 
and  allowed  to  her  in  her  costs  against  the 
company.  Form  of  order.  Braithwaite's  2Vwf, 
In  re,  22  L.  J.,  Ch.  915  ;  17  Jur.  753. 

Where  a  sum  of  money  is  invested  under  the 
Lands  Clauses  Act,  the  accountant-genexal  deducts 
the  brokerage  from  the  sum,  and  the  company 
pays  the  amount  of  brokerage  to  the  petitioner. 
Harborough,  Ex  parte,  23  L.  J.,  Ch.  260  ;  2  Eq.  R. 
320 ;  17  Jur.  1045  ;  2  W.  R.  53. 

Railway  purchase-money  invested  in  1844^ 
and  asked  to  be  paid  out  by  trustees  of  a  settle- 
ment to  mortgagees  on  the  property,  and  that  the 
company  might  pay  brokerage  both  of  invest- 
ment and  selling  out,  as  well  as  costs  of  tenant 
for  life,  and  mortgagees  appearing  separately  : — 
Held,  that  the  investment  being  made  before  the 
recent  rule  of  deducting  brokerage  made  no 
difference,  but  it  would  be  payable  by  the  com- 
pany, except  in  this  case  there  had  been  no 
taxation  of  costs  of  investment,  and  therefore  the 
company  were  only  liable  to  brokerage,  on 
selling  out ;  and  that  mortgagees  and  tenants 
for  life  had  a  right  to  appear  separately  and 
have  their  costs.  LegJCs  Settled  Estate,  In  re.  % 
W.  R.  109. 

Separate  Solicitor.  ]^Where  a  public  compaaj 
takes  land  held  in  undivided  snares,  each  part 
owner,  bon&  fide  employing  a  separate  solicitor, 
is  entitled  to  his  costs  of  obtaining  his  share  of 
the  purchase-money ;  but  two  or  more  of  such 
part  owners  employing  the  same  solicitor  are,  in 
the  absence  of  special  circumstances,  not  entiUed 
to  more  than  one  set  of  costs.  Niekoll,  In  re,  3S 
L.  J.,  Ch.  516  ;  14  W.  R.  475. 

Survojor's  Charges.  ]^npon  the  taxation  of  a 
bill  of  costs  relating  to  the  rdnvestment  in  land 
of  moneys  paid  into  court,  the  master  allowed  a 
lamp  sum  for  surveyor's  charges,  bdng  a  com- 
mission on  the  amount  of  the  purchase-money 
according  to  Ryde's  scale,  which  is  a  scale 
prepared  on  the  principle  that  a  commisBion 
varying  from  five  to  one-naif  per  cent,  should  be 
paid  to  the  surveyor  according  to  the  amount  of 
the  purchase-money.  An  application  was  made 
to  the  court  to  direct  the  master  to  review  his 
taxation  in  respect  of  this  item : — Held,  that  the 
question  was  in  reality  one  not  of  principle  but 
of  amount,  and  that  the  court  would  not  inter- 
fere ;  but  that  if  it  was  a  question  of  principle 
a  prevailing  practice  of  paying  surveyors  ^ 
commission  ought  not  to  be  disturbed.  Att.-  Gen. 
V.  Drapers'  Cb.,  L,  R.  9  Eq.  69 ;  21  L.  T.  651. 

Ctourt  will  not  Spoeiiy.] — Semble,  the  court 
will  not  specify  what  costs  are  properly  payable 
within  8.  80  of  the  Lands  Clauses  Act,  1845, 
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Imt  will  leave  all  qoestions  on  that  point  to  the 
•decision  of  the  taxing-master  in  the  first  instance. 
Allen,  Inre,llu  B.,  Ir.  124. 

Power  of  Attorney.] — ^The  costs  of  preparing 
«nd  verifying  the  execution  of  a  power  of  attorney 
from  parties  residing  in  Jersey,  to  draw  out  of 
court  purchase-money  lodged  in  court,  under 
the  provisions  of  a  railway  act,  are  chargeable 
against  the  company  as  costs  incident  to  the 
drawing  out  of  the  money.  Oodley,  In  re,  10 
Ir.  Eq.  R.  322. 

"Taking  Land" — ^Amount  of  Componiation.] 
— ^A  railway  company  gave  notice  to  treat  for  a 
piece  of  land,  and  no  agreement  having  been 
come  to  with  the  owners,  they  entered  on  the 
land  under  the  powers  of  s.  85  of  the  Lands 
Clauses  Act,  and  paid  the  deposit  into  court. 
Afterwardsthe  company  obtained  an  act  by  which 
they  were  empowered  to  abandon  that  part  of 
their  undertaking,  but  it  was  enacted  that  the 
abandonment  should  not  prejudice  any  land- 
owner's rights  to  compensation  for  damage  done 
by  entry  and  occupation,  and  that  the  compensa- 
tion ^ould  be  determined  in  the  manner  pro- 
vided by  the  Lands  Glauses  Act.  The  owners  of 
the  land  then  entered  into  an  agreement  with  the 
company  fixing  the  amount  of  compensation  at 
1,350/.,  but  providing  that  this  should  not 
include  costs,  charges,  and  expenses  which  the 
owners  might  be  entitled  to  recover  under  the 
company's  acts,  but  that  such  costs,  charges,  and 
expenses  should  be  recoverable  from  the  com- 
pany in  addition  to  the  compensation  as  if  the 
agreement  had  not  been  entered  into.  The 
company  objected  to  pay  the  costs  of  ascertaining 
the  amount  of  the  compensation  on  the  ground 
that  the  land  had  not  been  taken  within  the 
meaning  of  s.  80  of  the  Lands  Clauses  Act. 
They  al^  objected  to  pay  the  costs  of  the  prepara- 
tion of  the  agreement : — Held,  that  the  lana  had 
been  " taken'*  within  the  meaning  of  s.  80. 
and  that  the  company  must  pay  the  costs  of 
ascertaining  the  amount  of  compensation  and  of 
the  preparation  of  the  agreement.  Carlton  v. 
Rolleiton,  54  L.  J.,  Ch.  233  ;  28  Ch.  D.  237  ;  51 
L.  T.  612— C.  A. 

Chango  of  InTestmont] — ^Where  a  change  of 
investment  of  a  fund  representing  money  paid 
into  court  by  a  railway  company  under  the  Lands 
Clauses  Act,  1845,  is  rendered  necessary,  not  by 
any  caprice  of  the  holder,  but  by  the  act  of  the 
government,  the  railway  company  ought  to  pay 
the  costs  of  the  reinvestment.  Brown,  In  rf,  59 
L.  J.,  Ch.  530 ;  63  L.  T.  181 ;  38  W.  R.  529— 
C.A. 

Xoney  paid  by  Miitake  to  wrong  Aeoonnt.] 
— ^Where  by  mistake,  the  purchase-moneys  in 
court,  which  belonged  to  two  charities,  were 
carried  over  to  the  account  of  only  one  of  the 
charities,  the  company  was  not  ordered  to  pay 
the  extra  costs  occasioned  by  reason  of  this 
mistake.  Latkropp,  In  re,  35  Beav.  297  ;  L.  R. 
1  Eq.  467  ;  13  L.  T.  784  ;  14  W.  R.  326. 

Two  Fetlti0ni.] — ^Two  petitions  were  presented 
by  the  same  petitioners  for  payment  out  of  court 
of  money  paid  in  by  a  railway  company.  The 
petitioners  were  entitled  to  part  of  the  money 
under  a  will,  and  to  the  other  port  under  a  settle- 
ment. The  trustees  of  the  will  were  made  parties 
to  one  petition,  and  the  trustees  of  the  settle- 
ment to  the  second  petition,  and  both  sets  of 


trustees  appeared  by  separate  solicitors  and 
counsel : — Held,  that  the  statements  in  the  two 
petitions  should  have  been  included  in  one  :  and 
the  company  was  ordered  to  pay  the  costs  ot  the 
first  petition  and  five  guineas  only  towards  the 
petitioners'  costs  of  the  second  petition,  and  three 
guineas  for  the  costs  of  each  set  of  trustees. 
Patt%$on,  In  re,  4  Ch.  D.  207. 

Two  portions  of  a  settled  estate  had  been 
taken  under  the  Lands  Clauses  Act  by  different 
corporations,  and  the  purchase-money  had  been 
paid  into  court  and  dealt  with  by  different 
branches  of  the  court.  It  being  desired  to  invest 
the  two  funds  together  in  the  purchase  of  land, 
two  petitions  were  presented.  The  court  allowed 
the  costs  of  one  only  as  costs  under  the  act. 
Qore'LangttnCi  Settled  Edate,  In  re,  44  L.  J., 
Ch.  405 :  L.  R.  10  Ch.  328 ;  32  L.  T.  785  ;  23 
W.  R.  842. 

Fundi  not  in  tame  Coiirt.1 — When  two 


funds  paid  into  court  under  the  Lands  Clauses 
Act  have  been  dealt  with  by  different  branches 
of  the  court,  and  it  is  desired  to  deal  with  both 
funds  at  the  same  time,  the  court  will  give  leave 
to  present  one  petition  in  both  matters  in  one 
branch  of  the  court  without  transferring  either 
of  the  matters.  Arden^s  (LorS)  £ttatee,  In  re, 
L.  R.  10  Ch.  445  ;  24  W.  R.  190. 

Two  Motions.] — Three  distinct  parts  of  an 
estate, 'belonging  to  the  same  person  as  tenant 
for  life,  were  taken  by  three  several  railway 
companies,  under  their  compulsory  powers.  The 
purchase-money  payable  by  each  company  was 
paid  into  court,  and  petitions  being  presented 
for  investment,  one  of  these  became  attacheil  to 
the  Rolls  Court  and  the  other  two  to  the  Vice- 
Chancellor's  Court.  Two  of  the  companies  were 
afterwards  amalgamated.  Three  motions  for 
payment  in  discharge  of  an  incumbrance  were 
served  on  behalf  of  the  tenant  for  life  in  the 
three  matters,  and  the  matter'  attached  to  the 
RoUs  Court  having  been  transferred  to  the  Vice- 
chancellor  : — ^Held,  that  only  the  costs  of  two 
motions  should  be  allowed.  Midland  Oreat 
Western  By.,  In  re,  9  L.  R.,  Ir.  16. 

One  Hearing- Behearing.^ — When  the  peti- 
tion was  set  down  for  hearing  before  the  vice- 
Chancellor,  only  the  railway  company  was  served, 
and  they  not  opposing,  the  Vice-Chaiicellor  made 
an  order  sanctioning  all  the  expenditure  which 
was  asked  for  by  the  petition.  Before,  however, 
this  order  had  been  drawn  up,  the  making  of  it 
came  to  the  knowledge  of  the  remaindermen. 
They  then  applied  to  the  Vice-Chancellor  to  have 
the  petition  reheard  in  their  presence.  This  was 
done,  and  the  Vice-Chancellor  made  a  new  order, 
refusing  to  sanction  any  of  the  expenditure 
asked  for:— Hdd,  that  the  railway  company 
could  only  be  called  upon  topay  the  costs  or  one 
hearing  before  the  Vice-Chancellor.  Leigh'e 
Eitate,  In  re,  40  L.  J.,  Ch.  687  ;  L.  R.  6  Ch.  887 ; 
25  L.  T.  644 ;  19  W.  R.  1105. 

xviii.  Form  of  Order. 

Orders  for  the  payment  and  taxation  of  the 
costs  of  petitions  respecting  the  application  of 
purchase-money  of  property  taken  by  railway 
companies  under  their  statutory  powers  must 
follow  the  words  of  the  Lands  Clauses  Act,  1845. 
Jgai»<MU«#, /*  r»,  85  L.  J.,  Ch.  538  ;  14L.T.243; 
14  W.  R.  607— LJJ. 
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Hereditaments  were  purchased  and  taken  by 
the  oorooration  of  London,  under  the  proyision 
of  the  Metn>politan  Act,  1860,  with  which  was 
incorporated  the  Lands  Clauses  Act,  1845,  and 
the  purchase-money  paid  into  court,  on  a  petition 
praying  that  the  costs  of  purchase,  including  all 
reasonable  charges  relating  thereto,  might  be 
taxed  and  paid  by  the  corporation.  The  only 
order  the  court  would  make  was,  *'  costs  accord- 
ing to  the  Act."  St.  James  QarliekhUKe  (Bee- 
tor)  J  Em  parte,  ffayioard,  In  re,  9  Jur.  (K.S.) 
1222  ;  9  L.  T.  320. 

The  Lands  Clauses  Act,  1845,  s.  80,  only 
authorises  the  court  to  make  an  order  on  the 
company  to  pay  costs,  not  an  order  to  pay  them 
out  of  any  particular  fund.  Neath  and  Brecon 
By.,  Ex  varte,  43  L.  J.,  Ch.  277  ;  L.  R.  9  Ch. 
263  ;  30  L.  T.  3  ;  22  W.  R.  242. 

The  omission  of  the  Voids,  **  except  such  costs 
(if  any)  as  are  occasioned  by  litigation  between 
adverse  claimants,"  ought  not  to  be  allowed 
except  in  very  clear  cases.  Cant,  In  re,  1 
De  O.  F.  &  J.  153  ;  29  L.  J.,  Ch.  119  ;  6  Jur. 
(K.S.)  183  ;  1  L.  T.  254  ;  8  W.  R.  105. 

Purehaie  of  other  Lands.] — The  company  are 
entitled  to  the  insertion  of  the  words  "  upon  the 
approval  and  execution  of  the  conveyance." 
Eton  College,  In  re,  7  W.  R.  710. 

m.    ENTB7  X7P0V  UkKDS. 

1.  Generally,  1483. 

3.  Where     PureJuue-money    or     Compentation 
Unpaid  or  Unsecured,  1489. 

3.  Acquiescence  or  Consent  of  Landowner^  1494. 

4.  Omitted  Interests,  1496. 

6.  Mistake  of  Company,  1498. 

6.  Bond  and  Deposit,  1499. 

7.  Bepayment  of  Deposit,  1502. 

1.    Obneballt. 

Vot  **  Compulsory  taking."  j — An  entry  on 
land  is  not  a  "  compulsory  taking "  within  the 
meaning  of  the  Lands  Clauses  Act,  1846 — Per 
Lords  Bramwell  and  Watson.  Great  Western 
By,  V.  Swindon  and  Cheltenham  By,,  53  L.  J.,  Ch. 
1075  ;  9  App.  Cas.  787  ;  51  L.  T.  798  ;  32  W.  R. 
957  ;  48  J.  P.  821— H.  L.  (E.) 

Effect  of,  on  Agreement]  —  A  landowner 
entered  into  an  agreement  witn  promoters  to  sell 
land  to  them  for  a  railway,  the  special  act  was 
subsequently  passed  and  afterward  the  company 
served  the  landowner  with  a  notice  to  treat,  and 
then  entered  under  s.  85  : — Held,  that  these  pro- 
ceedings assumed  the  non-existence  of  any  agree- 
ment and  specific  performance  of  it  was  refused. 
Bedford  and  Cambridge  By.  y.  Stanley,  2  J.  &  H. 
746  ;  1  N.  R.  162  ;  32  L.  J.,  Ch.  60 ;  9  Jur.  (N.S.) 
152  ;  7  L.  T.  477  ;  11  W.  R.  139. 

Wkat  oonititiitei  an  "Entry."]— A  railway 
conipany  having  power  to  purchase  a  plot  of 
land  for  their  railway  entered  upon  the  same  to 
survey  and  take  level  thereof,  and  probe  or 
bore  to  ascertain  the  nature  of  the  soil,  and  set 
out  the  centre  line  of  the  railway,  and  for  that 
purpose  they  dug  a  trig  line  or  trench,  two 
inches  deep  and  fourteen  inches  wide,  across  the 
plot  of  land,  but  they  gave  the  owner  of  the  land 
no  previous  notice  of  such  entry  as  required  by 

8.  84  of  the  Lands  Clauses  Act ;  five  days  after 
the  trig  line  was  made,  the  owner  of  the  land 


discovered  the  fact,  and  nine  days  from  such 
discovery  he  filed  his  bill  for  an  injunctioo : 
upon  the  affidavits  on  the  part  of  the  company, 
that  the  surveying  and  setting  out  of  the  Ime  of 
railway  was  completed  on  the  day  the  line  wbm 
made,  and  that  they  had  no  occasion  to  ento*, 
and  did  not  intend  again  to  enter  upon  the  UuvL, 
until  they  had  taken  the  legal  steps  for  per- 
manently using  it,  the  court  refused  the  in- 
junction, but  reserved  the  costs.  Jiooks  v.  Wtlts^ 
Somerset  and  Weymouth  By,,  5  Hare,  109 ;  4 
Railw.  Cas.  210. 

A  corporation  having,  under  an  act  of  pariim- 
ment,  a  right  to  take  land  for  the  purpose  of 
certain  public  works,  gave  notice  to  the  owner 
of  the  inheritance  of  an  intention  to  take  it. 
They  then  entered  regularly  upon  the  land  for 
the  purpose  of  surveys,  &c.,  and  afterwards  their 
contractors,  without  the  knowledge  of  the  cor- 
poration, but  with  the  assent  of  the  occupying 
tenants,  brought  some  waggons  and  rails,  and 
other  implements  on  the  land,  and  there  left 
them,  but  did  not  commence  the  works  or  do- 
any  damage.  This  was  done  without  obtaining 
the  assent  of  the  plaintiff,  but  it  became  known 
to  his  agent  in  Uie  end  of  December.  In  the 
beginning  of  the  following  February,  without 
any  previous  communication  with  thedefendantSr 
he  filed  his  bill  for  an  injunction  to  restrain 
them  from  allowing  the  waggons,  &c^  to  remain 
on  the  land,  and  from  taking  possession  of  the 
land,  until  they  had  complied  with  the  provisions 
of  the  Lands  Clauses  Act : — Held,  that  though 
the  corporation  were  bound  by  the  acts  of  their 
contractors,  the  acts  done  were  not  a  taking 
possession  within  the  meaning  of  the  act,  and 
the  bill  was  improperly  filed.  Standish  v.  lAter- 
pool  Corporation,  1  Drew.  1. 

The  entry  by  a  railway  company  on  land  for 
the  purpose  of  diverting  over  it  a  public  way 
which  ran  over  lands  already  in  the  occupation 
of  the  company,  is  an  entry  with  a  view  to  the 
permanent  user  of  the  land  within  the  meaning 
of  the  Lands  Clauses  Act,  s.  84,  and  no  entry  for 
such  purpose  is  lawful,  except  on  payment  of  the 

S roper  purchase-money.  BangeUy  v.  Midland 
ly.,  37  L.  J.,  Ch.  313  ;  L.  R.  3  Ch.  306  ;  18  L.  T. 
69  ;  16  W.  R.  547. 

Wkoa  Allowed.] — ^A  railway  company  can  only 
take  advantage  of  the  powers  of  entering  on  land 
given  by  s.  85,  where  the  necessity  for  immediate 
entry  is  so  urgent  as  to  preclude  them  from  follow- 
ing the  slower  modes  of  procedure  which  the  act 
provides.  Fifld  v.  Carnarvon  and  Zlanberi*By.y 
37L.  J.,Ch.l76;  L.  R.  5  Eq.l90;  18L.T.o34; 
16  W.  R.  273. 

It  is  generally  incumbent  on  a  company  seeking 
to  avail  themselves  of  the  provisions  of  the  85th 
section  of  the  Lands  Clauses  Consolidation  Act^ 
1845,  to  show  satisfactorily  and  clearly  that  they 
have  fulfilled  its  conditions  and  complied  with  its 
requisitions ;  and  if  there  is  room  for  doubt^  the 
landed  proprietor  should  have  the  benefit  of  the 
doubt.  Barker  v.  North  Staffordshire  By  ,,2 
De  a.  &  Sm.  65  ;  5  Railw. Cas. 401 ;  12  Jnr.824; 
575,  589. 

Notice  given  to  a  landowner  by  a  railway  com- 
pany of  their  intention  to  summon  a  jury,  does 
not  render  it  inequitable  for  them  to  proceed  in 
the  meantime,  under  the  8  Yict.  c  18,  s.  85,  to 
obtain  possession ;  nor  is  it  a  sufficient  ground  to 
restrain  the  company  from  changing  the  aspect 
of  the  property,  that  the  jury  may  thereby  be  pre- 
vented from  accurately  awarding  compensation 
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with  reference  to  its  original  state.  Langham 
▼.  O.  N.  By.,  1  De  G.  &  Sm.  486  ;  5  Bailw.  Cas. 
269;  16  L.  J.,  Gh.  487;  11  Jnr.  839.  And 
see  Bolton  v.  London  School  Board,  47  L.  J.,  Ch. 
461  ;  7  Ch.  D,  766  ;  26  W.  JR.  549. 

The  yaluation  which,  by  s.  85,  a  railway  com- 
pany is  required  to  obtain  before  exercising  the 
power  of  entry  given  by  that  section,  must 
include  compensation  for  severance,  &c.  I'l-eld 
T.  Carnarvon  and  LlanherU  By.,  37  L.  J.,  Oh. 
176 ;  L.  R.  5  Bq.  190 ;  18  L.  T.  534 ;  16  W.  R. 
273. 

A  railway  company  exercising  that  power  since 
the  20th  of  August,  1867,  the  date  of  the  passing 
of  :the  Railway  Companies  Act,  1867,  is  not 
entitled  to  proceed  npon  a  valuation  made  prior 
to  that  date,  but  must  comply  with  the  provi- 
sions of  s.  86.    Ih, 

Beoeiver  in  Posieision.] — ^A  railway  company, 
without  the  leave  of  the  court,  took  proceedings 
under  the  Lands  Clauses  Act  to  take  possession 
of  lands  in  the  possession  of  the  receiver  under 
the  court.  On  an  ex  parte  motion  they  were 
resti-ained.     Tink  v.  Bundle,  10  Beav.  318. 

Laohei — Ii^nnotion.] — A  company  had  taken 
land  not  comprised  in  a  notice  to  treat,  and  had 
erected  works  upon  it.  The  plaintiff  claimed 
this  land,  which  claim  was  opposed  by  the  com- 
pany. The  plaintiff  thereupon  proceeded  to 
interrupt  and  pull  down  some  of  the  works  com- 
menced by  the  company : — Held,  that  his  remedy 
should  have  been  bv  ejectment.  That  not  having 
applied  for  an  injunction  to  restrain  the  pro- 
ceeding with  the  company's  works,  he  was  not 
entitled  to  an  injunction.  Lind  v.  Itle  of  Wight 
Ferry,  7  L.  T.  416  ;  1  N.  R.  13. 

Kotiee  to  Treat — ^Laohei.] — In  1846  a  railway 
company  served  upon  the  plaintiff,  a  lessee  for 
years,  the  usual  notice  that  they  required  a 
certain  part  of  his  garden  for  the  purposes  of 
their  railway.  The  plaintiff  then  sent  in  his 
claim  for  compensation,  and  no  further  steps 
were  taken  until  August,  1848,  when  the  com- 

Eany,  under  s.  85  of  the  Lands  Clauses  Act, 
aving  procured  a  valuation  of  the  plaintiff's 
interest  "  in  invitum,"  and  paid  the  amount  into 
the  bank,  and  executed  a  lx)nd  for  a  like  sum, 
entered  into  possession  of  the  land.  The  sum 
paid  in  and  the  bond  given  were  afterwards 
held  not  to  be  a  compliance  with  that  section, 
and  the  company  then  paid  the  whole  amoxmt 
of  the  plaintiffs  claim  into  the  bank,  and 
executed  to  him  a  bond  for  the  like  sum  : — Held, 
that  the  laches  of  the  company,  in  not  following  up 
their  notice  of  1846,  did  not  preclude  them  from 
taking  advantage  of  s.  85.  Willey  v.  8.  E.  By., 
1  Mac.  &  G.  58  ;  1  H.  &  Tw.  56  ;  6  Railw.  Cas. 
108  ;  18  L.  J.,  Ch.  201  ;  13  Jur.  241. 

"WiUtal  Entry"  — Wliat  ii.]— The  words 
'*  wilf uUy  enter  upon  and  take  possession  of  any 
lands  "  in  the  Lands  Clauses  Act,  1845,  s.  89,  do 
not  apply  to  a  case  where  the  parties  have  entered 
under  a  mistaken  belief  of  their  right  to  enter 
upon  the  lands.  Steele  v.  Midland  By.,  21  L.  T. 
387. 

A  railway  company,  being  desirous  of  entering 
upon  land  before  an  agreement  had  been  come  to 
for  compensation  pursuant  to  s.  85,  proceeded, 
under  s.  59,  to  have  a  surveyor  nommated  for 
determining  such  compensation.  One  of  the  jus- 
tices who  nominated  him  was  a  shareholder  in 


the  company,  but  this  fact  was  unknovim  at  the 
time  to  the  company,  and  the  company  there- 
upon entered  upK)n  the  land : — Held,  that  this 
was  not  a  wilful  entering  within  s.  89.    lb. 

An  act  enabled  a  company  to  take  land  for  the 
purposes  of  a  railway,  the  amount  of  compensa- 
tion to  the  owners  to  be  assessed  by  a  jury,  if  no 
agreement  could  be  come  to  respecting  it ;  and 
empowering  the  company  to  deposit  the  purchase- 
money  or  compensation  in  the  Court  of  Chancery, 
to  the  credit  of  the  party  entitled  to  the  same.  A 
subsequent  section  enacted,  that  if  the  company 
should  wilfully  take  possession  of  any  kmd  with- 
out having  made  payment  or  deposit,  they  should 
be  liable  to  a  penalty ;  and,  if  after  conviction 
or  notice  from  the  party  in  possession,  should 
continue  in  unlawful  occupation  of  any  lands, 
they  should  forfeit  251.  for  each  day  while  they 
continued  in  possession.  At  the  end  of  this 
section  there  was  a  proviso  that  the  company 
should  not  be  subject  to  such  penalties,  if  ooniL 
fide  and  without  collusion  they  should  pay  or 
deposit  the  compensation  money  to  a  wrong 
party,  whom  they  reasonably  believed  entitled 
to  it.  The  company  having  bon&  fide  and  with- 
out collusion,  but  without  complying  with  the 
requisites  of  the  act,  taken  possession  of  land 
belonging  to  the  plaintiff,  and  deposited  the  com- 
pensation money  for  his  use : — Held,  that  they 
were  protected  by  the  proviso  against  the  penal- 
ties given  in  the  first  part  of  the  section,  and 
that  the  word  "  wilfully,"  in  the  clause,  applied 
only  to  the  first  branch  of  it.  Svtehinson  v. 
Manehegter,  Bwry,  and  Boeendale  By.,  15  M. 
Jc  W.  314  ;  3  Railw.  Cas.  748 ;  15  L.  J.,  Ex.  293  ; 
10  Jur.  361. 

Bzpiratlon  of  Poriod  Ibr  Completion  of  Works.  ] 
— The  special  act  of  a  railway  company  enacted 
that "  tne  powers  of  the  company  for  the  com- 
pulsory purchase  of  lands  for  the  purposes  of 
this  act  shall  not  be  exercised  after  the  expira- 
tion of  three  years  from  the  passing  of  this  act ; " 
and  that  **if  the  railways  are  not  completed 
within  five  years  from  the  passing  of  this  act, 
then  on  the  expiration  of  that  period  the  powers 
by  this  act  granted  to  the  company  for  making 
and  completing  the  railways  or  otherwise  in 
relation  thereto  shall  cease  to  be  exercised, 
except  as  to  so  much  thereof  as  is  then  com- 
plete." A  few  years  before  the  expiration  of 
the  three  years  the  company  served  on  a  land- 
owner a  notice  to  treat  for  part  of  his  land.  A 
correspondence  ensued,  no  agreement  was  come 
to,  and  the  compensation  was  not  assessed. 
Thirteen  days  before  the  expiration  of  the  five 
years  the  company,  having  complied  with  the  " 
requirements  or  s.  85  of  the  Lands  Clauses  Act, 
1845,  entered  and  proceeded  to  make  the  rail- 
way, the  landowner  objecting  and  resisting.  The 
land  was  bonft  fide  required  for  the  railway  : — 
Held,  that  whether  the  railway  could  or  could 
not  have  been  completed  within  the  thirteen 
days,  the  entry  under  s.  85  was  lawful ;  that  the 
company  could  not  be  restricted  by  injunction, 
but  were  entitled  to  remain  and  complete  the 
railway  after  Uie  expiration  of  the  five  years. 
Tiverton  and  North  Devon  By.  v.  Looeemore,  53 
L.  J.,  Ch.  812  ;  9  App.  Cas.  480  ;  50  L.  T.  637  ; 
32  W.  R.  929  ;  48  J.  P.  372— H.  L.  (B.) 

By  an  act  of  parliament,  with  which  the 
Lands  Clauses  Consolidation  Act  was  incorpo- 
rated, it  was  enacted  that  the  powers  of  taking 
land  compulsorily  for  the  purpose  of  making  a 
certain  rsulway  should  not  be  exercised  aftei 
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the  expiration  of  three  yean  from  the  period 
of  the  passing  of  the  act.  The  company  gave 
notice  to  a  landowner  of  their  intention  to  take 
a  part  of  his  land,  but  took  no  other  step  till 
three  days  before  the  expiration  of  their  com- 
pulsory powers,  when  they  delivered  a  bond, 
and  proceeded  to  take  possession  under  the 
85th  section  of  the  Lands  Clauses  Consolidation 
Act.  The  landowner  thereupon  filed  his  bill, 
praying  an  injunction  to  restrain  the  company 
from  proceeding  further  with  the  purchase,  on 
the  ground  that  their  compulsory  powers  had 
ceased.  Interim  injunction  granted,  but  case 
directed  for  the  opinion  of  Sie  Court  of  Ex- 
chequer. Kinner$ly  y.  North  &affoTdikire  i2y., 
6  RaUw.  Cas.  662. 

Where  a  company  has  complied  with  the  pro- 
visions of  s.  85,  and  has  entered  upon  and  taken 
land  within  the  prescribed  period  for  exercising 
their  compulsory  powers,  their  continuance  in 
possession  after  the  prescribed  period,  without 
having  the  compensation  assessed,  and  the  land 
conveyed  to  them,  is  not  unlawful,  and  eject- 
ment cannot  be  maintained  against  them  under 
such  circumstances.  Doe  d.  ArmUtsad  v.  North 
Staffordshire  Ry^  16  Q.  B.  526 ;  dO  L.  J.,  Q.  B. 
249 ;  15  Jur.  944. 

Where  promoters  of  a  railway  company  have, 
within  three  years  after  the  passing  of  their 
special  act,  entered  upon  land  by  virtue  of  s.  86 
of  the  8  &  9  Vict.  c.  18,  the  mere  fact  of  the 
purchase  and  compensation  not  being  completed 
within  the  three  years  does  not  render  the  pos- 
session of  the  company  after  the  three  years 
unlawful.  Wor$ley  v.  8o^h  Dwon  Ry.,  16 
Q.  B.  539  ;  20  L.  J.,  Q.  B.  254  ;  15  Jur.  970. 

For  Purpose  of  Tunnel.] — ^In  an  action  for 
breaking  a  close  and  cutting  a  tunnel  through 
it,  a  company  justified  under  a  local  act,  by 
which  they  were  incorporated  and  empowered  to 
make  a  railway  ;  averring  that  the  close  was  a 
highway,  and  delineated  on  their  plans  and  in 
their  books  of  reference  as  part  of  the  lands 
through  which  the  railway  was  to  pass;  to 
which  the  plaintiff  replied,  that  the  dose  was 
required  to  be  purchased  and  permanently  used 
for  the  railway  ;  and  that  he  being  entitled  to 
the  soil  thereof,  subject  to  a  public  right  of  way 
over  the  same,  the  company  entered  and  made 
the  tunnel  without  his  consent,  and  without 
giving  him  notice  to  sell  and  convey  the  same 
and  take  it  for  the  purpose  of  permanently 
using  it  for  the  purpose  of  the  railway  : — Held, 
that  it  must  be  taken  on  these  pleadings  that 
the  tunnel  was  made  with  a  view  to  its  per- 
manently forming  part  of  the  railway,  and  that 
the  company  was  not  justified,  under  8  &  9  Vict, 
cc.  18,  20,  in  having  entered  on  the  land  through 
which  the  permanent  tunnel  was  to  pass,  without 
first  paying  compensation  to  the  owner  of  it. 
Ramiden  v.  Manchester  South  Jumftion  and 
AUrifUiliam  Ry.y  1  Ex.  723  ;  5  Bailw.  Cas.  552 ; 
12  Jur.  293. 

A  railway  company  was  entitled  by  a  special 
act  to  acquire  compulsorily  an  easement  of 
tunnelling  under  land,  unless  a  jury  should 
determine  that  such  easement  could  not  be 
acquired  by  the  company  without  material  detri- 
ment to  the  remainder  of  such  land  : — ^Held, 
that  the  company  might  enter  upon  the  land  for 
the  purpose  of  making  the  tunnel  under  a.  85 
of  the  Lands  Clauses  Act  upon  depositing  the 
value  of  the  easement,  and  could  not  be  com- 
pelled to  deposit  the  value  of  the  whole  land. 


mU  V.  Midland  Ry.,  51  L.  J.,  Ch.  774 ;  21  Ch.  D. 
143  ;  47  L.  T.  225 ;  80  W.  B.  774. 

Powar  to  taks  Snbioil  apart  from  iutMa.]— 
A  clause  in  the  special  act  of  an  underground 
railway,  which  act  incorporated  the  Lands 
Clauses  Act,  1845,  empowering  the  company  to 
"appropriate  and  use  the  subsoil  and  nnder- 
smiace"  of  lands  apart  from  the  surface,  pro- 
vided they  be  not  reUevecl  from  liability  to 
compensation  under  s.  68  of  the  act  of  1845,  does 
not  entitle  the  company  to  enter  upon  audi 
subsoil  without  complying  with  the  proviaioos 
of  the  act  of  1845  as  to  the  compulsory  pnrcbaae 
of  or  entry  upon  lands.  Farmer  v.  Waterloo  and 
City  Ry.,  64  L.  J.,  Ch.  338  ;  [1895]  1  Ch.  527; 
13  K.  306  ;  72  L.  T.  225  ;  43  W.  E.  363 ;  69  J.P. 
295. 

BiTertiiig  Strtam.]— The  diversion  of  a  stroam 
is  a  taking  and  using  it  within  the  meaning  of 
the  Lands  Clauses  Act,  s.  85,  and  before  audi 
diversion  can  be  made,  the  vsdue  of  the  stream 
must  be  ascertained  and  secured  to  the  owners  of 
the  land  through  which  it  passes.  Ferrand  v. 
Bradford  Cbrporaiumt  21  Beav.  412;  8  Jnr. 
(NA)  175. 

At  what  Date  Tenant's  Interest  is  to  be  Oalon- 

latad.] — A  notice  to  treat  %vas  given  by  a  railway 
company  for  a  strip  of  land  which  formed  port 
of  lands  held  by  the  tenant  under  a  lease. 
Nothing  was  done  under  this  notice  to  treat,  but 
about  a  year  afterwards  the  company  required 
and  took  possession  of  the  strip  under  s.  85  of  the 
Lands  Clauses  Act,  1845.  At  the  time  the  notice 
to  treat  was  given  the  tenant  had  an  interest  for 
more  than  a  year,  but  at  the  time  the  strip  was 
taken  he  had  an  interest  for  less  than  a  year  in 
the  strip  taken.  The  tenant  claimed  compensa- 
tion for  the  strip  taken,  and  for  severance 
damage : — ^Held,  tnat  the  time  at  which  the 
tenant's  interest  was  to  be  considered  was  the 
time  when  the  strip  was  taken  under  s.  85,  and 
not  the  time  when  notice  to  treat  was  given, 
under  which  nothing  was  done  :  that  the  tenant 
had,  therefore,  an  interest  in  the  strip  of  land 
less  than  for  a  year,  and  a  magistrate  had  juris- 
diction to  assess  the  compensation  under  a.  121. 
Reg.  V.  Kennedy,  62  L.  J.,  M.  C.  168  iTlSSS]  1 
Q.  B.  533;  5B.270;  68L.T.454;  41  WilLSSO; 
57  J.  P.  346. 


By  GommiiaioBexBi  for  Laying  ont 
Tima  for.] — ^In  1830  A.  projected  the  formation 
of  a  seaside  town,  to  be  built  on  his  lands,  and  a 
plan  was  pr^wred  which  showed  the  sites  of 
various  streets,  roads,  and  squares,  proposed  to  be 
made  and  formed  on  such  lands,  m  June,  1833, 
a  private  act  was  obtained  by  which  the  lands 
described  on  the  plan  were  made  a  distinct  paridi 
for  the  puiposes  of  the  act,  and  by  which  com- 
missioners were  appointed  in  whom  were  vested 
all  roads,  streets,  and  ways,  thai  made  and  used 
by  the  public,  or  thera&fter  to  be  made  and 
adopted  by  the  commissioners  as  public  ways 
under  the  act.  The  act  also  confemd  plenary 
powers  on  the  commissioners  with  regard  to 
the  paving,  lighting,  drainingt  and  repairii^ 
of  such  streets,  roods,  and  ways.  In  February, 
1883,  A.  had  sold  and  conveyed  to  B.,  who  was 
one  of  the  principal  promoters  of  the  act,  and 
one  of  the  first  commissioners  appointed  there- 
under, several  of  the  plots  of  lana  described  on 
the  plan,  and  on  which  were  delineated  the 
sites  of  certain  of  the  proposed  roadA.  streets,  and 
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flqnares.     Fieviously  and  subseqaentlj  to  the 
net,  numerous  houses  had  been  buUt,  and  some  of 
the  roads,  streets,  and  ways  shown  on  the  plan 
liad  been  wholly  or  partiallj  formed,  and  had 
been   adopted   by   the  commissioners,  but  no 
liouses  were  at  any  time  erected  on  the  lands 
•eonyeyed  to  B.,  and  the  same  (including  such 
1  >art8  as  comprised  the  sites  of  the  proposed  roads, 
streets,  and  squares)  were  from  1833  to  1867 
uninterruptedly  held  and  enjoyed  and  cultivated 
AS  arable  and  pasture  lands  by  B.  and  his  lessees. 
In  1868  the  commisaionerB  gave  B.*i  devisees 
notice  of  their  intentiqn  to  take  possession  of  the 
sites  of  the  proposed  streets,  roads,  and  squares 
«hown  on  the  plan,  and  in  1871  they  proceeded 
to  mark,  grip  up,  and  stump  out  such  sites,  on 
the  grounds  that  the  aasAe  had  been  dedicated  to 
the  purposes  of  the  act  by  the  promoters  of  the 
Act,   and  that  they  were  acting  within  their 
statutory  powei^.    On  a  bill  filed  to  restrain  the 
KX>mmis8ioners  horn  so  doing : — Held,  that,  upon 
the  construction  of  the  act  of  1833,  the  com- 
missioners had  no  present  right  to  enter  iipon  the 
plaintiffs  land.    Maokett  y.  IlerTia  Bay  Cbmmit- 
Mowr$,  87  L.T.  812— C.  A. 

Held,  also,  that  the  powers  of  the  commis- 
-sioneis  could  not  be  exercised  over  land  scheduled 
in  their  act  and  marked  out  as  the  site  of  intended 
roads  and  streets,  until  the  roads  had  been  made, 
laid  out,  and  duly  adopted  by  the  commissioners. 
Jb. 

2.  WHEBB  PUBGHASE-MOl^EY    OB    COMPENSA- 
TION Unpaid  ob  Unseoubbd. 

Temporary  PoMesslon«] — ^A  notice  given  by  a 
.railway  company,  under  s.  32  of  the  Railways 
Clauses  Act,  1845,  of  their  intention  to  take 
temporary  possession  of  land,  ought  to  state  for 
which  of  the  purposes  mentioned  in  that  section 
the  land  is  meant  to  be  used.  A  notice  that  the 
company  intend  to  enter  upon  the  land  for  those 

Purposes,  or  some  or  one  of  them,  is  not  sufficient. 
^oynder  v.  G.  N,  By.,  16  Sim.  8 ;  11  Jur.  646. 
And  see  S.  C,  2  Ph.  330  ;  16  L.  J.,  Ch.  444. 

Vot  Covered  by  Agroomont] — Plaintiff  agreed 
to  sell  to  a  milway  company  a  certain  portion  of 
n  field  for  the  price  of  229^.  in  the  whole,  being 
120L  for  the  land,  and  109Z.  for  compensation  for 
<lamage  by  severance  to  the  remaining  portion, 
and  stipulated  that  in  case  additional  kind  shall 
be  wanted,  the  same  shall  be  taken  and  paid  for 
after  the  same  rate  per  acre.    The  compajiy  sub- 
sequently took  possession  of  a  second  portion  of 
the  field  for  purposes  authorised  by  their  act, 
and  entered  upon  the  same   without   having 
previously   paid  the  purchase-money  for  that 
second  portion  after  the  rate  specified  in  the 
agreement,  and  without  having  previously  agreed 
upon  or  ascertained,  by  reference  to  a  jury,  the 
damage   occasioned   by   the   severance  of  the 
second  portion  from  the  remaining  portion  of 
the  field : — Held,  that  the  agreement  only  pro- 
vided for  the  amount  to  be  paid  to  the  plaintiffs 
for  the  viClue  of  the  second  portion  of  the  field, 
and  that  neither  by  intention  nor  legal  con- 
struction did  such  value  include  the  amount  of 
damage  by  severance  to  the  remaining  portion  of 
the  field,  which  amount  was  either  to  be  apeod 
upon  by  the  parties,  or  ascertained  by  a  jury ; 
that,  until  snch  amount  was  agreed  upon  or 
ascertained,  the  company  were  not  entitled  to 
enter  upon  the  second  portion.    Jones  v.  O.  W. 
By,,  1  Railw.  Cas.  684. 


Bo£»ro  PaynoAt  1— A  railway  act  provided  for 
the  payment  into  the  Court  of  Exchequer  of  the 
money  agreed  or  awarded  to  be  paid  for  the 
purchase  of  lands,  to  which  a  title  shall  be  not 
made  out  to  the  satisfaction  of  the  company ;  and 
that,  upon  payment,  tender,  or  deposit  of  such 
purchase-money,  the  company  shall  be  entitled 
to  enter  upon  such  lands.  The  company  agreed 
for  the  purchase  of  lands,  and,  before  acceptance 
of  title,  or  payment,  tender  or  deposit  of  the 
purchase-money,  entered  upon  the  land  : — ^Held, 
that  snch  entry  was  illegal ;  but  that,  on  pay- 
ment of  the  purchase-money  into  the  court  in 
which  the  bill  was  filed,  the  company  were 
entitled  to  enter.  Hyde  v.  G,  W.  By,,  1  Bailw. 
Cas.  277. 

On  a  petition  for  payment  into'  court  of  the 
difference  between  the  sum  deposited  in  the 
bank  under  s.  85,  and  the  whole  of  the  purchase- 
money  ultimately  agreed  upon,  and  for  invest- 
ment and  payment  of  dividends  of  the  whole  to 
the  tenant  for  life : — ^The  court  made  the  order. 
London,  TUbury  and  Southend  By,,  ^  parte,  1 
W.  B.  533. 

A  railway  company  having  served  notice  to 
treat  with  the  owner  of  land  under  8  Vict,  c  18, 
had  been  furnished  with  a  title,  and  a  claim  of 
500Z.  compensation.  It  obtained  possession  from 
the  occupying  tenant  and  commenced  the  works 
without  paying  the  money  or  lodging  it  in  court 
and  giving  security  required  by  the  act.  The 
court  granted  an  injunction  against  the  oom- 
pany*s  proceeding  with  the  works,  and  to  compel 
it  to  restore  the  land  to  its  former  condition. 
The  injunction  not  to  issue  on  the  oompany^s 
undertaking  to  lodge  the  sum  claimed  and  give 
the  bond  required.  Amutrong  v.  Waterford  and 
Limerick  By,,  10  Ir.  £q.  B.  60. 

In  1856  a  railway  company  took  ijossession  of 
a  piece  of  land,  a  portion  of  which,  undefined  by 
boundaries,  belonging  to  F.  Such  possession  was 
taken  without  her  consent,  and  without  com- 
pliance with  the  provisions  of  the  Lands  Clauses 
Act,  1845  Tss.  84  and  85),  and  F.  being  unable  to 
define  the  boundaries  of  her  land,  the  company 
continued  in  possession,  and  constructed  a  rail- 
way on  the  land  without  her  consent,  and  refused 
to  pay  her  anything  in  respect  of  her  land.  In 
1868,  the  plaintiff  claiming  title  under  F.  brought 
ejectment  against  the  company,  and  recovered 
judgment,  and  possession  was  delivered  to  him 
by  the  sheriff  under  a  writ  of  possession.  The 
company,  however,  continued  to  run  their  trains 
over  the  land,  and  the  plaintiff  filed  a  biU  against 
them  for  an  injunction  to  restrain  the  trespass. 
Thereupon  the  company  served  the  plaintiff  with 
notice  of  their  intention  to  summon  a  jury  for  the 
purpose  of  ascertaining  the  value  of  the  land, 
under  a  notice  to  treat  served  upon  F.  in  1856, 
but  which  notice  had  until  then  oeen  treated  by 
both  parties  as  non-existent,  and  the  plaintiff 
filed  a  second  bill  for  an  injunction  to  restrain 
the  company  from  summoning  a  jury : — Held, 
that  the  plaintiff  was  entitled  to  both  injunctions. 
Stretton  v.  6h'eat  Wettem  and  Brentford  By,,  40 
L.  J.,  Ch.  50  ;  L.  B.  6  Ch.  751  ;  23  L.  T.  379  ;  18 
W.  B.  1078. 

A  railway  company  by  taking  possession  of 
land  without  any  agreement,  and  without  taking 
the  steps  required  by  the  Lands  Clauses  Act, 
1 845,  are  trespassers.  Bristol  and  North  Somerset 
By,  V.  Somerset  and  Dorset  By,,  22  W.  B  601 
— L.JJ. 

A  railway  company  which  compulsorily  has 
taken  land,  and  applied  it  to  the  purposes  of  the 
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railway,  should  pay  the  purchase-money  into 
court  before  notice  of  motion  for  that  purpose  is 
served.    Williams  y.  Uaneitly  By,,  19  L.  T.  810. 

When  difficulties  have  ansen  as  to  the  title, 
the  company  having  taken  possession  and  used 
the  land,  the  costs  of  a  motion  to  pay  the  pur- 
chase-money into  conrt  directed  to  be  costs  in  the 
cause.    lb, 

A  railway  company  which  had  entered  into 
possession  of  land  pending  negotiations  for  pur- 
chase, ordered  to  pay  the  purchase-money  into 
court  before  answer.  Cfriffahs  v.  Crystal  Palace 
amd  South  London  Junction  By.,  12  Jur.  (:n.s.) 
560  ;  14  L.  T.  753. 

The  entry  by  a  railway  company  on  land  for 
the  purpose  of  diverting  over  it  a  public  way 
which  ran  over  lands  already  in  the  occupation 
of  the  company,  is  an  entry  with  a  view  to  the 
permanent  user  of  the  land,  and  no  entry  for 
such  purpose  is  lawful,  except  on  payment  of  the 

S roper  purchase-money.     Itangetey  v.  Midland 
ly,,  37  L.  J.,  Ch.  313  ;  L.  B.  3  Ch.  306  ;  18  L.  T. 
69  ;  16  W.  R.  547. 

Arhitratioa  —  Consent  Bevoked.]  —  Where, 
after  an  agreement  to  refer  to  arbitration,  the 
owner  revoked  his  assent  to  the  reference,  but  the 
arbitrators  nevertheless  proceeded  to  make  their 
award,  and  the  owner  filed  a  bill  for  an  injunc- 
tion to  restrain  the  defendants,  acting  under 
p)owers  given  them  by  act  of  parliament,  from 
taking  possession,  but  did  not  show  any  good 
I'casons  for  the  revocation  of  his  assent,  the 
injunction  was  refused.  Pope  v.  DuncauTum 
(^Lord),  9  Sim.  177  ;  2  Jur.  178. 

Ii^unotion — Costs.] — ^An  injunction  was 


sought  to  restrain  a  railway  company  from  enter- 
ing on  land  before  payment  of  the  purcha3e- 
money.  They  remained  in  possession  three 
months,  and  then  paid  the  purchase-money : — 
Held,  tWt  they  must  pay  tne  costs  of  the  suit. 
Kensington  (JLord)  v.  Metropolitan  By,,  14  L.  T. 
680  ;  14  W.  R.  764. 

A  railway  company,  assuming  to  act  under 
6.  86  of  the  Lands  Glauses  Act,  took  possession 
of  some  lands  belonging  to  A.,  whereupon  A.  filed 
an  injunction  bill  against  the  company,  and 
moved  accordingly.  By  an  arrangement  made 
at  the  hearing,  the  company  undertook  to  bring 
the  question  of  the  value  before  a  jury  as  soon  as 
possible,  and  the  value  was  accordingly  ascer- 
tained, and  the  amount  paid  to  A.  A  motion  by 
A.,  that  the  taxing-master  might  tax  costs  of  the 
suit,  and  that  the  company  might  pay  them,  and 
that  all  further  proceedings  in  the  suit  might  be 
stayed,  was  refused,  but  the  costs  of  it  were 
reserved.  Lamgham  v.  G,  N,  By.,  5  Railw.  Cas. 
263  ;  17  L.  J.,  Ch.  436  ;  12  Jur.  574.  And^ 
16  L.  J.,  Ch.  487  ;  11  Jur.  839. 

A  railway  company  must  pay  the  costs  of  a 
motion  to  dissolve  an  injunction  obtained  against 
them  from  their  having  failed  to  comply  with  the 
provisions  of  the  Lands  Clauses  Act.  Plaintiff 
at  liberty  to  make  application  to  the  court  for 
the  purpose  of  disposing  of  the  suit  in  which  the 
injunction  has  been  obtained,  and  the  costs  of  it. 
Woodward  v.  Eastern  Counties  By.,  3  W.  R.  330. 

Part  Payment.]— A  railway  company  paid 
part  of  the  purchase-money  of  land  i^uirea  by 
them,  and  took  possession,  but  retained  the 
balance  until  the  vendor  should  make  a  good 
title : — Held,  that  the  company  had  purchased 
the  right  of  possession,  and  would  not  be  com- 


pelled to  give  up  possession,  or  to  pay  the  balance 
into  court.  Cappe  v.  Xorwich  and  Spalding  By^ 
9  Jur.  (K.a)  635  ;  11  W.  R.  657. 

0.  contracted  with  a  railway  company  to  sell 
land,  with  a  stipulation  that  they  should  have 
possession  and  pay  the  purchase-money  in  two 
years  with  interest.  They  took  poesession,  but 
only  paid  one-third  of  the  purchase-money,  and  a 
bill  was  filed  for  specific  performance  and  pay- 
ment of  the  purchase-money  unpaid  and  interest. 
Before  answer  the  plaintiff  moved  for  payment 
of  the  balance  of  the  purchase-money  into  court, 
or  delivery  up  of  the  land.  Order  made  for  pay- 
ment or  delivery  up  within  a  month  ;  and  if  the 
land  should  be  delivered  up  payment  into  court 
by  the  vendors  of  the  one-third  received  by  them 
in  a  fortnight  after  deliverv  up  of  posseasian. 
Cooper  V.  L,  C.  4'  D.  By,,  14  W.  R.  986. 

A  railway  company  purchased  some  land,  took 
possession,  and  constructed  their  railway,  bat 
part  of  the  purchase-money  remained  unpaid. 
They  subsequently  leased  their  line  to  another 
railway  company.  Upon  a  bill  by  the  landowner 
to  obtain  payment  of  tne  purchase-money  remain- 
ing unpaid,  asking  for  an  injunction  to  restrain 
both  companies  from  using  the  line  : — ^Held,  that 
such  an  injunction  might  be  granted,  to  be  put 
in  force  if  the  money  should  not  be  paid  within 
a  limited  time.  Cosens  v.  Bognor  By,,  36  L.  J., 
Ch.  104  ;  L.  R.  1  Ch.  694 ;  12  Jur.  (N.S.)  738  ;  15 
L.  T.  168  ;  14  W.  R.  1002. 

Default  in  Payment  of  Bond.] — A  railway 
company,  by  agreement  with  a  landowner,  were 
let  into  possession  of  land  which  they  required 
for  part  of  their  line,  and  made  their  railway  over 
it,  giving  a  bond  for  payment  of  the  purchase* 
money  on  a  future  day.  Default  was  made  in 
payment  of  the  bond  : — ^Held,  that  the  landowner 
was  not  entitled  to  an  injunction  to  restrain  the 
company  from  continuing  in  possession  until  the 
purchase-money  was  paid.  Pell  v.  Nortkampien 
and  Banbury  Junction  By,,  36  L.  J.,  Ch.  319 ; 
L.  R.  2  Ch.  100 ;  12  Jur.  (N.S.)  897  ;  16  L,  T. 
168  ;  16  W.  R.  27. 

PrlTato  Aet.] — ^The  commissionerB  appointed 
under  the  local  acts  of  parliament,  for  improving 
the  town  of  Cambridge,  have,  upon  the  true  con- 
struction of  those  acts,  a  continuing  right  to 
exercise,  from  time  to  t^me,  the  power  thereby 
vested  in  them,  of  taking  property  for  the  pur- 
poses of  the  acts,  and  of  rderring  the  assessment 
of  the  price  to  a  jury,  so  long  as  may  be  required 
for  carrying  into  full  effect  Uie  purposes  contem- 
plated by  the  acts.  A  person  whose  property  is 
required  by  the  commissioners  for  the  purposes 
of  the  acts  is  not  entitled  to  restrain  Uiem,  by 
injunction,  from  taking  the  steps  prescribed  by 
the  acts  for  obtaining  possession  of  the  property, 
until  they  shall  have  shovm  a  sufficient  fund  in 
hand  to  satisfy  the  price  which  may  be  awarded 
to  him,  or  until  they  shall  have  shown  the  means 
by  which  they  propose  to  procure  it.  Salmon  v. 
Bandall,  3  Myl  &  C.  439. 

A  railway  act,  by  s.  12,  empowered  the  com- 
pany to  take  lands  for  the  purposes  of  the  act, 
and  to  enter  upon  lands  adjoining  to  the  railway, 
and  to  dig  and  use  materials  obtained  therein ; 
making  fi^l  satisfaction  for  the  lands,  and  for 
damage  by  reason  of  the  execution  of  all  <«  any 
of  the  powers  thereby  granted.  Sect.  31  enabled 
persons  interested  in  such  lands  to  receive  pay- 
ment for  the  value,  and  compensation  for  any 
dajnage  by  the  severance  of  such    lands,  &c. 
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Sect.  32  provided  for  the  impanelling  of  juries 
to  assess  the  amount  of  the  purchase-moneys  and 
compensation.  Sect.  53  enabled  the  company, 
upon  payment,  &c.,  of  the  money  agreed  upon  or 
awarded  for  the  purchase  of  any  lands,  imme- 
diately to  enter  upon  such  lands ;  provided,  that 
before  such  payment,  &c.,  it  should  not  be  lawful 
for  the  company  to  enter  upon  such  lands  for  any 
of  the  purposes  of  the  act.  Sect.  54  provided  that, 
before  taking  temporary  possession  of  any  lands, 
the  company  should  agree  with  the  owners  or 
occupiers  for  an  annual  rent  in  respect  thereof  ; 
and,  if  required,  should  give  security  for  payment 
of  compensation  for  any  permanent  injury  which 
might  be  sustained.  The  company  having  entered 
upon  lands  of  the  plaintiff,  for  the  purpose  of 
taking  the  subsoil  to  form  an  embankment,  he  filed 
his  bill,  praying  that  they  might  be  restrained 
from  so  doing,  until  they  should  have  agreed 
with  him  for  a  fixed  annual  rent  during  their 
occupation  of  the  land,  and  given  security  for 
compensation  : — Held,  that  the  acts  complained 
of  were  not  within  s.  54,  but  were,  by  the  pro- 
viso of  s.  53,  brought  within  the  conditions  of 
B.  12.  Innocent  v.  XortJi  Midland  By.,  1  Railw. 
Cas.  242. 

Lands  not  entered  on— lajnry  to.] — In  the 
case  of  damage  to  a  party  whose  lands  are  not 
entered  upon,  but  are  injuriously  affected  by  the 
exercise  of  the  powers  of  a  railway  company  upon 
their  own  lands,  or  upon  the  lands  of  another 
party,  and  for  which  damage  compensation  is 
required  to  be  made  by  s.  6  of  the  Railways 
Clauses  Act,  it  is  not  unlawful  for  the  company 
to  execute  the  works  which  occasion  the  damage 
before  the  amount  of  compensation  for  the  same 
is  ascertained,  paid,  or  deposited.  HvUon  v. 
L.  4'  S.  W.  By.,  7  Hare,  259  ;  18  L.  J.,  Ch.  345  ; 
13  Jur.  486.  See  also  Pollock,  In  re,  13  Jur. 
760. 

Lands  Deteriorated.] — A  railway  company  had 
taken  possession  of  houses  under  an  agreement 
with  the  vendors,  but  had  so  acted  with  the  pro- 
perty after  they  had  taken  possession  that  it 
became  much  deteriorated  in  value.  The  court 
ordered  the  payment  of  the  purchase-money  into 
court  without  allowing  the  company  the  alterna- 
tive of  giving  back  possession.  Pojte  v.  O,  E.  By., 
L.  R.  3  Eq.  171  ;  15  L.  T.  239  ;  15  W.  R.  192. 

Railway  Opened.]  — An  injunction  granted 
after  a  decree  to  restrain  a  railway  company 
from  continuing  in  possession  of  land  agreed  to 
be  sold  until  payment  of  the  purchase-money 
and  arrears  of  rent-charges  and  costs,  where  the 
agreement  contained  a  dause  providing  that  the 
land  should  revert  to  the  owner  in  case  of  non- 
completion  of  the  railway  by  a  specified  time, 
the  railway  having  been  completed  and  opened 
after  the  specified  time.  NcUoh  (JLard)  v. 
Salisbury  and  Dorset  Junction  By.,  16  W.  R. 
1074. 

A  railway  company  contracted  to  purchase 
lands  from  the  chairman  of  the  company,  and 
was  allowed  to  take  possession  without  payment. 
It  subsequently  agreed  with  his  devisees  for 
other  lands,  but  the  purchase-money  for  those 
other  lands  not  being  paid,  a  suit  for  specific 
performance  was  instituted,  and  a  decree  made 
fixing  a  day  for  payment.  That  day  having 
long  passed,  a  motion  was  made  for  sale,  and 
ptiyment  out  of  the  proceeds,  although  the  rail- 
way was  in  operation : — Oidered,  that  if  the 


company  did  not  pay  on  or  before  that  dav 
three  months,  the  railway  was  to  be  sold. 
Jersey  (^Earl)  v.  South  Wales  Mineral  By,^  19 
L.  T.  446. 

Death  of  Landowner— Agreement.] — A  railway 
company  after  serving  notice  to  take  land, 
agreed  in  writing  with  the  owner  to  accept  the 
title,  and  the  conveyance  was  executed  by  him 
and  delivered  to  his  solicitors  as  an  escrow  with 
a  written  authority  to  the  company  to  pay  the 
money  to  them.  The  owner  died,  having  made 
a  will  and  appointed  executors,  and  the  com- 
pany requiring  the  land,  but  the  executors  not 
having  proved,  paid  the  money  into  the  bank 
under  the  8  &  9  Vict.  c.  18,  and  took  possession. 
The  executors  filed  a  bill  to  restrain  such  taking 
possession,  and  for  an  injunction  : — Held,  that 
the  escrow  could  have  been  made  effectual  upon 
the  condition  upon  which  it  was  authorised  to 
be  delivered,  but  that  the  authority  died  with 
him  by  whom  it  was  given ;  and  that  there 
being  a  contract,  the  case  was  withdrawn  from 
the  operation  of  8  &  9  Vict.  c.  18,  and  the  injunc- 
tion refused  on  the  term  of  the  company  bring- 
ing the  purchase-money  and  interest,  provid«i 
for  by  the  contract,  into  court.  Newton  v. 
Metropolitan  By.,  10  W.  R.  102. 

s.  aoquiescekcb  ob  consent  of 
Landowneb. 

Withont  Coneent  of  Commoner.!- Under  the 
Lands  Clauses  Act,  1845,  ss.  99 — lOv,  if  a  railway 
take  possession,  by  virtue  of  their  act,  of  land 
over  which  there  are  rights  of  common,  after 
payment  to  the  lord  of  the  manor  of  compensa- 
tion in  respect  of  his  ownership  in  the  soil  and 
a  conveyance  by  him  to  the  company,  and  they 
construct  their  railway  on  the  land  without 
having  first  paid  compensation  to  the  commoners 
in  respect  of  their  rights  of  common,  a  commoner 
may  maintain  an  action  against  the  company  for 
the  disturbance  of  his  rights  of  common.  J^ne- 
ham  V.  L.  B.  ^  S.  C.  By.,  41  L.  J.,  Q.  B.  1  ;  L.  R. 
7  Q.  B.  1 ;  25  L.  T.  788  ;  20  W.  R.  77. 

Withont  Aid  of  Sheriff.]— Where  a  landowner 
refuses  to  allow  a  company  to  enter  on  land  on 
which  they  are  entitled  to  enter  under  s.  85,  but 
does  not  actually  resist  their  entry,  they  are  justi- 
fied in  entering  peaceably  withont  calling  on 
the  sheriff  under  s.  91  to  give  them  possession. 
Looiemore  v.  Tiverton  and  North  Devon  By.,  51 
L.  J.,  Ch.  570 ;  22  Ch.  D.  26  ;  47  L.  T.  151  ;  30 
W.  R.  628.    S.  C,  in  H.  L.,  supra,  coL  1486. 

Effeet  of  Content  of  Landowner.] — ^A  railway 
company  having  entered  upon  land  for  the  pur- 
poses of  their  act,  with  the  consent  of  the  owner, 
he  is  not  at  liberty  to  treat  them  as  trespassers. 
Kntwp  V.  X.  a  4'  D.  By.,  2  H.  &  C.  212 ;  32 
L.  JT,  Ex.  236 ;  9  Jur.  (N.s.)  761 ;  8  L.  T.  541 ; 
11  W.  R.  890. 

A  company  was  empowered  to  purchase  land 
and  enter  upon  and  use  the  same  for  the  pur- 
poses of  a  railway.  Bat  they  were  not,  **  except 
by  the  consent  of  the  owner  or  occupier,"  to 
enter  upon  any  such  lands  until  they  should 
have  paid  or  deposited  in  the  Bank  of  England 
the  purchase-money  or  compensation  agreed  or 
awarded  to  be  paid  for  all  interest  in  the  same. 
The  company,  with  the  consent  of  the  owner, 
entered,  in  1847,  upon  lands,  required  for  the 
purposes  of  the  railway,  the  amount  of  oompen- 
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sation  having  been  by  an  agreement  between 
them  referred  to  an  arbitrator,  who,  in  1849, 
Awarded  a  sum  as  compensation.  No  tender  of 
a  conveyance,  nor  payment  of  the  sum  awarded 
had  h&ea  made,  and  after  the  award  a  demand 
of  possession  was  served  upon  the  company : — 
Held,  that  ejectment  could  not  be  maintained 
agaiDst  the  company,  the  owner's  only  right 
being  to  enforce  the  payment  of  compensation 
under  the  award.  Doe  d.  Sudson  v.  Jueeds  and 
Bradford  Ry.,  16  Q.  B.  796 ;  20  L.  J.,  Q.  B.  486 ; 
16  Jar.  946. 

A  canal  company,  having  power  to  purchase 
lands  for  gross  sums,  or  for  annual  rent-charges, 
to  be  determined  by  commissioners  in  cases  of 
disabilities,  took  possession  of  the  lands  of  an 
infant  on  an  agreement  with  his  tenant,  and 
after  an  award  by  the  commissioners  of  the 
gross  sum  or  annual  rent-charge,  which  ought  to 
be  paid,  but  which  award  was  invalid,  no  one 
being  party  to  it  who  had  power  to  bind  the 
infant's  interest,  the  awarded  gross  sum  was 
paid  by  the  company  to  the  steward  on  an 
agreement  for  its  return  if  the  land  were  not 
conveyed  to  the  company  on  the  infant  attain- 
ing his  majority.  No  conveyance  wfis  executed, 
and  the  purchase-money  was  returned,  but  the 
company  continued  in  the  use  of  the  land  for 
their  canal,  paying  to  the  landowner,  for  forty 
years  after  he  attained  his  majority,  a  rent  of 
nearly  the  amount  awarded  by  tne  commis- 
sioners. The  company  also,  with  his  knowledge, 
purchased  the  interests  of  leaseholds  in  &e 
lands : — Held,  that  an  ejectment  brought  by  the 
landowner,  and  the  intended  erection  of  a  bridge 
by  him,  ought  to  be  restrained  by  injunction, 
on  the  g^und  of  acquiescence,  the  company 
undertaking  to  put  in  force  their  parliamentary 
powers  (which  had  not  expired)  to  acquire  the 
land.  Somersetihire  Coal  Canal  Co,  v.  Mar- 
£ourt,  2  Be  a.  &  J.  596 ;  27  L.  J.,  Ch.  626 ;  4 
Jur.  (N.B.)  671 ;  6  W.  B.  670. 

Before  the  amount  to  be  paid  by  a  railway 
•company  for  land,  required  oy  them  for  the 
purposes  of  their  railway,  had  been  determined, 
a  verbal  consent,  by  one  party  stated  to  be 
qualified,  by  the  other  alleged  to  be  general,  was 
given,  whereupon  the  company  enterod  upon  the 
land,  and  commenced  works  which  would  per- 
manently affect  it : — ^Held,  that  the  court  would 
not  interfere,  by  injunction,  to  stop  the  works, 
if  perfect  justice  could  be  done  by  compelling 
the  company  to  pay  for  the  limd,  but  ordered 
the  proximate  value  to  be  deposited  until  the 
amount  could  be  determined.  Langford  v. 
Brighton,  Zewetand  Hastings  By,,  4  Bailw.  Cas. 
69.  See  also  Oromford  Canal  Co,  v.  Cutts,  4 
Railw.  Gas.  442. 

In  1794  an  act  authorised  the  making  of  a 
public  canal  through  lands  of  which  A.  was  the 
owner  and  B.  his  lessee,  and  upon  payment  of 
the  compensation,  the  land  was  to  vest  in  the 
company.  An  arrangement  was  made  in  respect 
of  compensation  with  B.,  but  not  with  A.  The 
canal  was  made  **with  the  full  consent  and 
approbation  of  and  in  accordance  with  the 
wiishes  of  A.,"  whose  name  was  mentioned  in 
the  act,  and  it  was  enjoyed  until  the  expiration 
of  the  lease  in  1844.  The  representatives  of  A. 
then  recovered  at  law  the  land  taken  for  the 
canal : — Held,  in  equity,  that  A.,  having  thus 
sanctioned  the  formation  of  the  canal,  was  not 
entitled  to  retake  possession,  but  only  to  a  fair 
compensation,  to  be  determined  by  the  agricul- 
tural value  of  the  land  taken,  as  calculated  in 


1848,  and  not  in  1794.  Held,  secondly,  that 
l)erBons  who  had  bought  A.*s  propeity,  with 
notice  in  the  conditions  of  sale  as  to  the  canal, 
were  equally  bound  by  the  same  equity.  BeoM- 
foH  (^Duke)  V.  Patrick,  17  Beav.  60 ;  22  L.  J., 
Ch.  489  ;  17  Jur.  682  ;  1  W.  B.  280. 

The  ovmer  of  land,  upon  which  a  railway 
company,  empowered  by  parliament,  are  about 
to  enter,  is  not  entitled  to  an  interlocntoty 
injunction  to  restrain  them  from  so  entering  if, 
by  his  silence  and  conduct,  he  has  permitted  the 
company  to  carry  on  their  works  upon  the  sup- 
position that  they  were  entitled  to  enter  on  and 
take  the  land  in  question.  Oreenhalgh  v.  JKm- 
ch-ester  and  Birmingham  By,,  3  MyL  &  C.  784  ; 
8  L.  J.,  Ch.  76  ;  3  Jur.  693. 

A.,  on  whose  fields  a  railway  company  had 
entered  without  notice  or  permission,  filed  a  hill 
and  applied  for  an  injunction  to  restrain  them 
from  digging  away  a  part  of  one*  field,  and 
depositing  it  on  a  certain  other  field;  but  it 
appearing  that  there  had  been  a  disposition  to 
treat  on  the  part  of  A.,  and  that  the  steps  taken 
were  necessary  for  ^e  public  safety,  on  the 
company  undertaking  to  pay  into  court  the 
probable  value  of  the  land  taken,  the  injunction 
was  refused.  Tower  v.  Eastern  Gmnties  By,, 
3  Bailw.  Cas.  374. 

A  subsequent  treating  with  a  railway  com- 
pany will  be  consider^  by  the  court  as  a 
waiver  of  objections  to  proceedings,  the  subject 
of  the  treaty,  although  such  proo^dings  be  oot, 
in  &u;t,  authorised  by  the  railway  act.    Jb. 

Where  an  act  authorises  the  oonstructian  of  a 
railway  over  the  land  of  another  upon  making 
compensation,  and  the  railway  is  made  without 
authority  from  the  owner  of  the  land,  but  is 
afterwands  used  for  fifteen  years  with  his  know- 
ledge, he  will  not  be  permitted  to  interfere  with 
the  possession.  All  he  is  entitled  to  is  to  have 
the  compensation  assessed  and  paid.  JfM  v. 
Wheatcroft,  27  Beav.  510. 

Disputed  Ownerihip.] — ^After  a  railway  com- 
pany had  purchased  a  piece  of  land  from  A., 
who  was  mentioned  in  the  book  of  leference  to 
be  the  owner  of  it.  B.,  a  neighbouring  landowner, 
part  of  whose  land  the  company  had  also  taken, 
claimed  to  be  owner  of  the  piece  of  land,  and 
filed  a  bill  for  an  injunction  to  restrain  the 
company  from  continuing  in  possession  of  it, 
and  from  committing  waste  on  it.  But  the  affi- 
davits as  to  title  on  both  sides  being  inconclu- 
sive, the  court  refused  the  injunction.  Wetter 
V.  8,  E.  By.,  1  Sim.  (k.b.)  272  ;  6  Bailw.  Cas.  698 ; 
20  L.  J.,  Ch.  194  ;  16  Jur.  73. 

4.  Omitted  Ii7tsbbst8. 

Interest  aequired  alter  Votioe  to  Treat  j-^A 
railway  company  gave  notice  to  a  tenant-at^will 
to  take  part  of  the  lands,  and  the  company  was 
allowed  to  take  possession  and  complete  their 
line.  Afterwards,  a  person,  who  mid  subse- 
quently to  the  notice  purchased  one-ninth  of 
the  land,  filed  a  bill,  merely  praying  an  injunc- 
tion to  restrain  the  railway  company  from 
entering  upon,  continuing  in  possession  of,  or 
otherwise  interfering  with  the  land.  The  bill 
was  dismissed  with  costs.  Carnoehan  ▼.  Norvokk 
and  Spalding  By,,  26  Beav.  169.  See  also 
Notice  to  TBEiiT,  supra,  cols.  1315  et  seq. 

Interest  Acquired  oontemporanaously  by  Ut- 

take.] — A  landlord  entered  into  some  anange- 
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ment  with  his  tenant  for  a  lease  for  eight  years. 
Afterwards,  a  railway  company  being  in  want 
of  part  of  the  farm,  agreed  with  the  landlord  for 
its  purchase.  Subsequently  to  this,  by  some 
mistake,  the  landlord,  on  the  same  day,  granted 
a  lease  of  the  whole  farm  to  the  tenant,  and 
conyeyed  a  part  of  it  to  the  company.  A  question 
also  arose,  under  the  agreement,  whether  the 
landlord  or  the  company  was  to  make  compensa- 
tion to  the  tenant.  The  company  took  possession 
and  the  tenant  brought  ejectment : — Held,  under 
these  circumstances,  that  the  company  could 
maintain  a  suit  to  stay  the  ejectment  and 
ascertain  the  rights,  and  an  inquiry  was  directed. 
l^imeieh  Hy.  y.  Wodehatue,  U  Beav.  382;  13 
Jar.  435. 

All  Intarests  mutt  be  Settled.] — Semble,  a 
railway  company  is  not  entitled  to  take  posses- 
sion of  land  under  the  prorisions  of  the  Lands 
Clauses  Act,  1845,  until  it  has  settled,  not  only 
with  the  persons  in  possession  of  the  land,  but 
also  with  all  persons  having  any  interest.  Inge 
T.  Birmingnam^  Wolterhampton  and  Stottr 
Valley  By,,  3  De  G.  M.  &  G.  658  ;  1  W.B.  300. 

The  £.  C.  and  the  L.  &  B.  Railway  Com- 
panies were  duly  empowered  to  make  a  railway, 
and  to  take  certain  lands  for  that  purpose.  After 
giving  the  usual  notice,  as  required  by  the 
provisions  of  the  Lands  Clauses  Act,  to  the 
kssee  in  possession  of  the  lands,  the  companies, 
with  his  permission,  entered  into  possession,  and 
commenced  the  necessary  works.  The  lessee 
made  no  statement  of  his  interest,  and  no  infor- 
mation was  given  to  the  companies  of  the 
interests  of  the  plaintifb.  Afterwards  the 
companies  paid  valuable  consideration  to,  and 
obtained  a  conveyance  from,  parties  who  claimed 
to  be  owners  of  the  property,  and  to  be  capable 
of  conveying  it.  Other  parties  who  claimed  to 
be  part  owners,  who  had  not  been  served  with 
notices,  and  who  were  ignorant  of  the  above 
proceedings,  then  came  forward,  and,  together 
with  the  lessee,  denied  the  right  of  the  former 
parties  to  grant  a  conveyance.  On  motion  for 
an  injunction  by  the  new  claimants,  the  court 
would  not  interfere  with  the  possession  by  the 
companies,  but  required  the  companies  to 
undertake  to  proceed  forthwith  to  determine 
the  value  of  the  land,  to  undertake  to  pay  the 
value  when  determined,  and  to  give  the  new 
clainiants  the  usual  bond  under  s.  86  of  the 
Lands  Clauses  Act,  and  thereupon  directed  an 
inquiry  whether  the  new  claimants  could  make 
a  title,  without  prejudice.  The  order  did  not 
give  liberty  to  adverse  claimants  to  come  in  and 
prove  their  claims,  as  they  could  apply  by 
summons  at  chambers.  AUton  v.  EatterH 
Cowntie*  By.,  1  Jur.  (N.B.)  1009  ;  3  W.  B.  559. 

Mortgagees  J — Some  property  was  mortgaged 
to  the  plaintiffs,  who  were  not  to  receive  their 
money  until  a  future  day.  A  railway  company, 
with  knowledge,  treated  with  the  mortgagor 
alone,  and,  not  agreeing,  paid  into  court,  to  the 
credit  of  the  mortgagor,  the  amount  of  compen- 
sation, but  made  no  provision  for  the  compensa- 
tion to  the  mortgagees,  under  s.  114  of  the  Lands 
Clauses  Act.  The  company  then  took  possession, 
and  commenced  pulling  down  the  building.  The 
court  restrained  the  company  from  proceeding, 
until  the  value  of  the  mortgagee's  interests  had 
been  ascertained  and  paid  or  secured.  Banhen  v. 
Ikut  and  WeMt  India  Bocks,  12  Beav.  298  ;  19 
L.  J.,  Ch.  153  ;  14  Jur.  7. 


A  railway  company  served  H.  with  notice  of 
their  intention  to  take  lands,  of  which  he  was  in 
possession  as  tenant  for  life,  but  who  was  treated 
as  owner,  and  so  scheduled  in  the  book  of 
reference,  though  the  company  had  notice  of  his 
limited  interest.  An  agreement  was  entered 
into  between  the  company  and  a  land  valuer 
(acting  as  the  agent  of  H.),  who  agreed  to  sell 
the  lands  for  300{.  H.  invested  the  purchase- 
money  in  shares,  and  the  company  entered  his 
name  on  the  register  of  shareholders.  The 
company  took  possession  of  the  lands,  and  had 
used  the  same  for  the  purposes  of  the  railway 
works.  Mortgagees  alleged  that  H.  had  no  power 
to  sell,  and  he  himself  denied  that  he  had 
authorised  the  agreement  made  in  his  name,  or 
had  let  the  company  into  possession.  The 
company  filed  a  bill  against  H.  for  specific 
performance,  but  subeei]uently  ordered  it  to  be 
dismissed.  The  company  contended  that  they 
were  rightfally  in  possession,  and  that  the 
mortgagees  ought  to  have  proceeded  under  s.  68 
of  the  Landb  Clauses  Act  to  have  the  compen- 
sation^ the  right  to  which  they  did  not  deny, 
ascertained  as  therein  directed  : — ^Held,  that  the 
company  was  not  rightfully  In  possession,  and 
that  s.  68  applied,  not  only  where  a  company 
must  be  rightfully  in  possession,  but  where 
compensation  was  sought  by  persons  having  a 
limited  interest ;  and  the  court  granted  an 
injunction  to  restrain  the  company  continuing 
in  possession  until  compensation  had  be«n  made 
to  every  person  having  an  interest  in  the 
lands.  Perht  v.  Oreat  Wycombe  By,,  8  Giff. 
662  ;  8  Jur.  (N.S.)  1051 ;  7  L.  T.  150 ;  10  W.  R. 
788. 

5.  Mistake  of  CoMPAinr. 

Beitrainiiig  Proeeedingi.]— Where  a  railway 
company  acting  bon&  fide  has  made  a  mistake  as 
to  the  lands  they  have  valued  and  taken  posses- 
sion of,  and  the  question  between  the  company 
and  the  landowner  is  merely  one  of  value, « the 
court  wiU  not,  by  injunction,  stay  the  works  on 
the  property  taken.  The  court,  in  such  cases 
has  regard  to  the  injury  which  may  be  done  to 
the  public.  Wood  v.  Charing  Orou  By.,  33. 
Beav.  290. 

Where  a  railway  company  have  taken  posses^ 
sion  under  s.  85  of  the  Lands  Clauses  Act,  1845,. 
when  in  consequence  of  unintentional  error,, 
they  were  not  entitled  so  to  do,  the  court  will: 
authorise  their  continuing  in  possession  upon 
afterwards  complying  with  the  requisitions  of 
the  statute.  WiUey  v.  5.  B,  By.,  1  Macn.  &  G.. 
58  ;  1  H.  &  Tw.  56  ;  6  RaUw.Cas.  108  ;  18  L.  J.^ 
Ch.  201  ;  13  Jur.  241. 

By  Agent — Posiessiea  giveai  up.] — The  plain- 
tiff, the  rector  of  Stoke  -  upon  -  Trent,  was 
empowered  by  an  act  of  parliament  to  sell  the 
glebe  lands,  or  to  lay  out  the  same  for  building 
purposes.  The  provisional  committee  of  a  rail- 
way company,  who  were  soliciting  an  act  of 
incorporation,  by  an  agreement  in  writing, 
contracted  with  the  plaintiff  to  purchase  a 
portion  of  the  glebe,  which  had  been  laid  out 
for  building,  and  the  plaintiff,  as  part  of  the 
terms  of  the  agreement,  withdrew  his  intended 
opposition,  and  assented  to  the  railway  bill, 
wl^ch  passed  into  an  act.  At  the  time  of  enter- 
ing into  the  agreement  all  the  lands,  except  one 
field,  which  was  let  to  a  tenant,  were  lying 
waste ;  and,  after  the  agreement,  an  agent  of  the- 
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company,  conceiving  that  they  had  purchased 
and  paid  for  the  lan^  agreed  to  let  the  unoccu- 
pied portion  from  week  to  week,  and  received  a 
small  sum  from  the  tenants  of  that  portion  of 
the  land ;  but  discoYering  his  mistake,  on  the 
remonstrance  of  the  plaintiff,  he  put  an  end  to 
the  tenancy,  and  tendered  to  the  plaintiff  the 
rent  received.  It  was  not  determined  whether 
the  railway  would  pass  through  the  glebe  land. 
On  a  motion,  that  tne  company  might  be  ordered 
to  pay  into  the  court  the  amount  of  the 
purchase-money  for  the  land : — Held,  that 
although  where  a  purchaser  has  taken  and  con- 
tinues possession,  he  cannot  retain  it  without 
paying  the  purchase -money  into  court;  yet, 
that,  in  the  present  case,  the  agent  of  the  com- 
pany haying  entered  by  mistake,  and  having 
quitted  possession,  the  rule  did  not  apply. 
TomltHton  v.  Manchester  and  Birmingham  i2y., 
2  Railw.  Cas.  104. 


6.  Bond  akd  Deposit. 

Surveyor — ^Appointment  and  Valuation.] — A 

valuation  of  a  house  taken  by  a  railway  company 
by  a  surveyor  who  ^id  not  enter  the  house  valued 
is  not  a  proper  valuation.  Cotter  v.  Metropolitan 
/Zf/.,  10  Jur.  (N.S.)  1014  ;  10  L.  T.  777  ;  12  W.  E. 
1021. 

It  is  not  necessary  for  a  company,  acting  under 
the  provisions  of  s.  85  of  the  Lands  Clauses  Act, 
to  give  notice  to  the  party  with  whom  they  are 
dcfding  for  the  land.  Bridge*  v.  Wilttj  Somenet 
and  Weymouth  By.,  4  Railw.  Cas.  622 ;  16  L.  J., 
Ch.  3S6  ;  11  Jur.  316. 

The  instrument,  by  which  a  surveyor  is  ap- 
pointed under  s.  85  of  the  Lands  Ciauses  Act, 
need  not  specify  either  the  lands  which  the 
sui-veyor  is  to  value,  or  the  course  of  the  railway. 
J^oynder  v.  O,  N.  By.,  16  Sim.  8  ;  2  Ph.  830 ;  16 
L.  J.,  Ch.  444  ;  11  Jur,  646. 

Validity  of  Bond.] — ^A  nomination  by  the 

justices,  under  s.  85  of  the  Lands  Clauses  Act,  of 
the  surveyor  employed  by  the  company,  and  who 
has  already  in  the  course  of  such  employment 
valued  the  land,  does  not  necessarily  invalidate 
A  bond  under  the  section.  Langham  v.  G.  iV.  By., 
1  De  G.  &  Sm.  486  ;  6  RaUw.  Cas.  269 ;  16  L.  J., 
-Ch.  437  ;  11  Jur.  839. 

Bond— Form.] — ^A  railway  company  under  the 
powers  of  the  Lands  Clauses  Consolidation  Act, 
1845,  gave  the  usual  notice  of  a  reference  to  a 
jury  to  assess  the  value  of  a  portion  of  a  house, 
shop,  aad  outbuildings  which  had  been  occupied 
together,  coffee  being  roasted  in  the  outbuildings, 
and  sold  in  the  shop.  They  gave  a  bond  to  the 
lessee,  her  heirs,  executors,  administrators,  and 
assigns,  and  paid  into  court  6002.,  the  amount  at 
which  the  vaJue  of  the  buildings  taken  by  them 
had  been  estimated  under  the  provisions  of  the 
act ;  they  then  proceeded  to  enter  into  possession, 
and  to  pull  down  the  buildings.  The  lessee  filed 
her  bill,  to  which  neither  the  superior  landlord 
nor  her  sub-lessee  was  a  party,  for  an  injunction 
to  restrain  the  company  from  continuing  in  pos- 
session of  the  buildings  on  the  ground  that  the 
bond  given  was  invalid  by  reason  of  its  being 
•conditioned  for  payment  of  the  sum  specified  to 
the  heirs,  executors,  administrators,  and  assigns 
of  the  lessee.  The  court  refused  to  interfere. 
Bakin  v.  X.  4*  N.  W.  By,,  3  De  G.  &  Sm.  414  ; 
13  Jur.  579. 

Where  a  railway  company  treat  with  a  claimant 


as  the  party  interested  in  the  land,  it  is  sofiBcient 
that  the  bond  to  be  given  under  s.  85  secares 
payment  of  the  compensation-money  to  tlw 
claimant,  his  executors,  kc,  without  referring  to 
"  the  parties  interested  in  the  premises."  WiUey 
V.  S.  R  By.,  1  Macn.  &  G.  58 ;  1  H.  &  Tw.  56; 
6  Railw.  Cas.  100  ;  18  L.  J.,  Ch.  201 ;  13  Jur.  241. 

Semble,  that  the  condition  of  the  bond  must 
be  for  payment  absolutely,  and  not  on  demand. 
Langham  v.  O.  N.  By.,  infra. 

A  bond  given,  under  8  &  9  Vict,  c  18,  s.  85, 
where  the  value  of  the  premises  taken  was  les 
than  2001.,  and  exceeded  202.,  instead  of  b^ng 
conditioned  for  "  payment  to  the  party,  or  deposit 
in  the  Bank  of  England  for  the  ben^t  of  the 
parties  interested,"  was  conditioned  for  payment 
•*  to  the  party,  her  heirs,  executors,  administratozs 
or  assigns,"  and  for  ''deposit  in  the  Bank  of 
England  or  otherwise  for  the  benefit  of  the 
parties  interested,  as  the  case  may  require,  under 
the  provisions  contained  in  the  Lands  dauwi 
Act*  : — Held,  that  the  introduction  of  the  words 
**or  otherwise"  was  not  authorised  by  the  act, 
and  that  the  bond  was  not,  therefore,  in  com- 
pliance with  it.  Htisking  v.  Phillipe^  5  Railw. 
Cas.  560  ;  3  Ex.  168 ;  18  L.  J.,  Ex.  1  ;  12  Jar. 
1030. 

The  condition  of  a  bond  given  by  a  company, 
on  taking  possession  of  land  before  the  purchase- 
money  was  ascertained,  was  on  demand  to  pay 
to  the  owner,  or  on  demand  to  deposit  in  the 
Bank  of  England  the  amount  of  such  purchase- 
money  when  determined  : — H^d,  that  the  con- 
dition was  bad,  as  giving  the  party  claiming  to 
be  owner  the  option  of  compelling  payment 
either  to  himself  or  into  the  bank,  whatever  the 
title  might  turn  out.  Poynder  v.  G.  If.  By.^ 
2  Ph.  330 ;  5  Railw.  Cas.  201 ;  16  L.  J«  Ch. 
444. 

A  bond,  conditioned  for  payment  "  at  any  time 
hereafter"  to  A.,  or  deposit  in  ihe  Bank  of 
England  for  the  benefit  of  the  parties  interested, 
of  purchase-money  or  compensation,  is  not  a 
proper  bond.  Cbtter  v.  Metropolitan  By.,  10 
Jur.  (N.8.)  1014 ;  10  L.  T.  777  ;  12  W.  R  1021. 

Suretioi.] — ^Two  sureties  are  required  as 

well  when  the  bond  is  given  by  a  corporation  as 
by  an  individual  Semble,  that  the  several  bond 
of  the  company  and  joint  bond  of  the  sureties  is 
sufficient.  Barker  v.  North  StaffordAire  By., 
2  De  G.  &  Sm.  55 ;  5  Railw.  Cas.  401 ;  12  Jur.  324, 
589. 

The  approval  of  sureties  in  a  bond  under 
s.  85  may  be  given  by  the  justices  on  an  ex  parte 
application  of  the  company.  But  if  such  a  bond 
be  made  to  landowners  jointly,  they  being  tenants 
in  common  of  the  land,  it  is  not  a  sufiScient  com- 
pliance with  the  act.    Langham  v.  G.  N.  By^ 

5  Railw.  Cas.  263  ;  1  De  G.  &  Sm.  486 :  16  L.  J.. 
Ch.  437  ;  12  Jur.  574  ;  11  Jur.  839. 

Amount  of  Valuation.  J — When  a  railway  com- 
pany, having  given  notice  of  their  intention  to 
take  part  of  a  house  or  a  factoiy,  is  obliged  to 
take  the  whole,  they  cannot  take  possession  of 
the  part  they  require,  without  paying  into  the 
bank  the  value  of  the  whole  which  they  are 
obliged  to  take.     Giles  v.  L.  C.  Jf"  D.  By.,  1  Drew. 

6  Sm.  406  ;  30  L.  J.,  Ch.  603 ;  7  Jar.  (N.&)  509 ; 
5  L.  T.  479  ;  9  W.  B.  587. 

If  when  a  company  gives  notice  to  take  part  of 
property,  and  is  required  by  the  owner  to  take 
the  whole,  the  amount  to  be  secured  by  deposit 
and  bond,  under  s.  85,  before  the  company  can 
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taJce  possession  of  the  property  they  require,  is 
the  yalue  of  the  entire  property,  not  of  the  por- 
tion actually  reqaired  by  tne  company.  Under- 
tvood  Y.  JBeHfori  and  Cambridge  Ry.^  81  L.  J., 
Oh.  316  ;  7  Jnr.  (N.8.)  941. 

A  railway  company  gave  notice  of  their  inten- 
tion to  take  ten  pieces  of  land,  authorised  to  be 
taken  by  their  special  act,  according  to  s.  18  of 
the  Lands  Clauses  Act.  They  afterwards  entered 
Tipon  eight  of  such  pieces  only,  and  had  them 
valued,  and  deposited  the  amount  of  valuation 
in  the  bank,  and  gaye  security  by  bond  under 
their  corporate  sod,  but  without  sureties,  to  the 
landowners,  under  s.  85  : — Held,  that  the  com- 
pany could  not  enter  on  less  than  all  the  lands 
oomprised  in  their  original  notice,  and  deposit 
the  Yalue  of  and  give  security  for  such  less 
fiecurity.  Barker  y.  North  Staffordshire  By., 
12  De  a.  &  Sm.  65  ;  6  Bailw.  Cas.  401 ;  12  Jur.  324, 
r.89. 

The  compensation  in  respect  of  which  the 
lx»nd  is  giyen  by  a  railway  company  under  s.  85 
of  the  Lands  Glauses  Act,  on  enterins^  upon 
lands  before  agreement,  does  not  include  com- 
l>ensation  for  minerals  under  the  Railways 
Clauses  Act,  1845,  ss.  78,  81.  Neath  and  Brecon 
Jiy.,  EaP  parte,  46  L.  J.,  Ch.  196  ;  2  Ch.  D.  201 ; 
^4  W.  R.  367. 

The  valuation  which  by  s.  85  of  the  Lands 
Clauses  Act  a  railway  company  is  required  to 
obtain  before  exercising  the  power  of  entiy 
^yen  by  that  section  must  include  compensation 
for  severance,  &c.  Field  v.  Carnarron  and 
ZlanberU  By,,  87  L.  J.,  Ch.  176 ;  L.  R.  6  Bq. 
190  ;  18  L.  T.  634  ;  16  W.  R.  273. 

A  railway  company  was  entitled  by  a  special 
act  to  acquire  compulsorily  an  easement  of 
tunnelling  under  land,  unless  a  jury  should 
•determine  that  such  easement  could  not  be 
acquired  by  the  company  without  material 
detriment  to  the  remainder  of  such  land: — Held, 
that  the  company  might  enter  upon  the  land  for 
the  purpose  of  making  the  tunnel  under  s.  85 
•of  the  Lands  Clauses  Consolidation  Act  upon 
depositing  the  value  of  the  easement,  and  could 
not  be  compelled  to  deposit  the  value  of  the 
whole  land.  mU  v.  Midland  By.,  51  L.  J.,  Ch. 
774 ;  21  Ch.  D.  143;  47  L.  T.  225 ;  30  W.  R. 
774. 

Where  a  railway  company  took  possession  of 
the  plaintilTs  land,  under  the  Lands  Clauses 
Act,  s.  85,  paid  into  court  868Z.  as  the  value  of 
the  land,  and  the  land  was  i^Eterwards  duly 
-valued  at  1,227/.,  and  the  plaintiff  moved  for 
an  order  directing  the  company  to  pay  the 
difference  in  the  value  into  court : — Held,  that 
the  difference  must  be  paid  in  forthwith.  Ash- 
ford  V.  X.  C.  ij-  2>.  By.,  14  L.  T.  787. 

To  what  Aooount.]  — Money  paid  into  the 
hank  under  s.  86  to  the  credit  of  *'  Ex  parte,  the 
promoters  of  the  undertaking,  the  account  of 
the  landowner  "  : — Held,  to  1&  rightly  paid  in. 
Poynder  v.  Q.  N.  By,,  16  Sim.  3 ;  5  Railw.  Cas. 
196  ;  11  Jur.  646.  And  aw  2  Ph.  330  ;  6  Railw. 
Cas.  201 ;  16  L.  J.,  Ch.  444  ;  11  Jur.  648. 

Investment.] — A  petition  by  a  railway  com- 
pany for  investment  of  money  paid  into  court 
by  them  under  the  provisions  of  the  85th  section 
of  the  Lands  Clauses  Consolidation  Act,  1845, 
need  not  be  served  upon  the  landowner  for 
'whose  security  the  money  was  deposited.  Car- 
marthen and  Cardigan  By.,  Ex  parte,  2  N.  R. 
«16. 


Landowner  eaanot  GUim  Boneflt  tad  Bepu- 
diate.] — ^A  landowner  is  not  entitled  to  avail 
himself  of  the  security  provided  by  s.  85  of  the 
Lands  Clauses  Act  in  the  deposit  of  the  money, 
and  at  the  same  time  to  repudiate  the  proceed- 
ing, the  benefit  of  the  result  of  which  it  was  the 
object  of  the  act  thus  to  secure  to  him.  F^'oke, 
In  re,  2  Macn.  &  G.  357. 

For  what  available.]  —  The  sum  deposited 
under  the  act  as  a  security  for  what  the  jury 
should  find,  is  not  available  for  any  other  pur- 
pose, and  consequently  mortgagees  of  the  Land 
have  no  lien  upon  it,  but,  as  equitable  mort- 
gagees, they  are  entitled  to  a  lien  on  the  property 
comprised  in  the  memorandum  of  deposit,  and, 
in  default  of  payment,  to  an  assignment  to  them 

Zthe  com^uiy  of  such  property.  Martin  v. 
C.  ^  2>.  By.,  35  L.  J.,  Ch.  795 ;  L.  R.  1  Ch. 
501 ;  12  Jur.  (N.S.)  775  ;  14  L.  T.  814  ;  14  W.  R. 
880. 

Interest.] — Sect.  85  of  the  Lands  Clauses  Act 
makes  5Z.  per  cent,  interest  payable  on  a  sum 
recovered,  under  s.  68,  for  neglecting  to  issue 
a  warrant  to  the  sheriff  within  twenty-one  days 
after  notice  that  the  proprietor  wishes  to  have 
the  question  of  compensation  settled  by  a  jury. 
Aberdare  By.,  In  tv,  8  W.  R.  603. 

7.  Repayment  of  Deposit. 

• 

Deduction  of  Coiti.] — Money  paid  into  the 
bank  by  a  railway  company,  under  s.  85  of  the 
Lands  Clauses  Act,  ordered  to  be  repaid  to  them 
under  s.  87,  without  any  deduction  for  costs 
payable  by  them  to  the  landowner.  Stevens,  Ex 
parte,  London  and  Southampton  By.,  In  re,  16 
Sim.  165  ;  12  Jur.  238.  Aifirmed,  2  Ph.  773  ;  5 
Railw.  Cas.  437  ;  13  Jur.  2. 

A  railway  company,  being  desirous  of  taking 
land  under  s.  85  of  the  Lands  Clauses  Act,  1845, 
paid  into  court  the  amount  at  which  the  land 
was  valued  by  the  surveyor,  and  also  gave  the 
owner  of  the  land  the  bond  prescribed  by  that 
section.  Subsequently,  the  amount  at  which  the 
land  was  valued  by  the  jury  was  paid  by  the 
promoters,  and  the  bond  returned  to  them  ;  they 
now  petitioned  to  have  the  money  returned 
which  they  paid  into  court.  The  owner  of  the 
land  opposed  this  petition,  on  the  ground  that 
the  petitioners  had  not  yet  paid  the  costs  of 
investigating  the  title,  of  the  conveyance,  of  the 
inquiry  before  the  jury,  and  of  a  suit  by  the 
owner  in  another  branch  of  the  court  for  an 
injunction,  which  the  promoters  had  rendered 
necessary : — Held,  that  the  costs  of  the  suit 
were  not  costs  provided  for  by  the  act,  and  that 
they  ^ould  be  disposed  of  by  that  branch  of 
the  court  to  which  the  suit  was  attached ;  and 
that,  as  to  the  other  costs,  the  court  had  not 
discretion,  under  s.  80  of  the  Lands  Clauses  Act, 
to  order  them  to  be  paid  out  of  the  fund  in 
court,  the  remedy  as  to  those  costs  being  others 
wise  and  fully  provided  for  by  the  act.  O.  N. 
By.,  Ex  parte,  16  Sim.  169  ;  6  RaUw.  Cas.  269  ; 
17  L.  J.,  Ch.  314 ;  12  Jur.  885. 

A  railway  company  took  possession  of  land 
under  the  powers  and  for  the  purposes  of  their 
jBuct,  and  duly  paid  money  into  court  for  the 
land.  The  parties  differed  as  to  the  completion 
of  t^e  contract,  and  a  jury  ultimately  assessed 
the  purchase-  and  compensation-money  at  a  fixed 
sum.  The  vendor  brought  an  action  against  the 
company  for  that  sum  with  interest,  and  for 
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certain  ooets  dae  to  him  from  the  company. 
Those  costs  were,  however,  disallowed  by  the 
master.  The  company  pleaded  nerer  indebted 
to  the  action,  except  as  to  so  mnch  as  they  paid 
into  conrt,  which  sum  did  not  indnde  the 
amount  of  the  disallowed  costs.  Issue  was  after- 
wards joined  in  the  action,  but  no  notice  of  trial 
given.  The  company  then  presented  a  petition 
praying  payment  out  of  the  court  to  them  of 
their  deposit,  but  the  vendor  opposed  them,  on 
the  ground  that  the  disallowed  costs  were  still 
unpaid,  and  the  action  pending : — Held,  that  the 
company  wero  entitled  to  their  deposit,  and  the 
vendor  was  not  allowed  any  costs  of  the  petition. 
Wvmhledmand  DorU7t{f  By.  Act,  Inre,  9  L.  T.  703. 

A  railway  company  served  a  notice  to  treat, 
and  gave  the  usual  bond,  and  made  the  deposit 
required  by  s.  85  of  the  Lands  Clauses  Act. 
The  landowner  filed  a  bill  to  restrain  the  com- 
pany from  entering,  but  a  motion  for  injunction 
stood  over  by  arrangement,  and  no  further  steps 
were  taken.  Ultimately,  the  company  aban- 
doned the  purchase  with  the  concurrence  of  the 
owner: — Held,  on  a  petition  for  a  re-transfer 
of  the  deposit  to  the  company,  and  for  the 
canoelling  of  the  bond,  that  the  owner  was 
not  entitled  to  have  the  costs  of  the  suit  out  of 
the  deposit.  Birmingham,  Wolterham-jdon  and 
Dudley  By.,  Ew  parte,  1  Hem.  &  M.  772  ;  S  N.  B. 
290. 

But,  semble,  he  would  have  been  so  entitled 
if  the  purchase  had  been  abandoned  by  reason 
of  the  mability  of  the  company  to  complete.  Ih. 

Transfer  of  Mortgage.] — ^A  railway  company 
having  taken  lands  under  their  compulsory 
powers,  and  paid  the  deposit  into  court,  may 
take  a  transfer  of  a  mortgage  on  the  land  and 
recover  the  deposit  by  virtue  thereof.  London, 
Tilbury  and  Southend  By.,  Ex  parte.  Marriage^ 
In  re,  9  W.  B.  843. 

Petitioa  tmc  Paymeat.] — ^Where  a  corporation 
after  paying  a  deposit  into  court  and  entering 
on  lands  under  tiie  provisions  of  the  Lan£ 
Clauses  Act,  1845,  has  afterwards  concluded  the 
puitshase  by  contract,  the  deposit  will  be  returned, 
upon  the  petition  of  the  corporation,  without 
service  upon  the  vendor,  if  the  consent  in  writing 
of  the  latter  to  the  prayer  of  the  petition  be 
obtained.  Muddersfield  Corporation,  Ex  parte, 
Dyson,  In  re,  46  L.  T.  730. 

Where  a  railway  company,  prior  to  entering 
upon  lands,  has  made  a  deposit  in  the  bank  and 
given  a  bond  under  s.  85  of  the  Lands  Clauses 
Act,  1845,  the  court  has  jurisdiction,  under  s.  87, 
in  the  event  of  the  nonperformance  of  the  con- 
dition of  the  bond,  to  order  payment  out  of  the 
deposit  to  the  landowner  on  a  petition  presented 
by  him  for  that  purpose  adversely  to  the  com- 
pany. Mvtlow's  Estate,  In  re,  48  L.  J.,  Ch.  198  ; 
10  Ch.  D.  131  I  27  W.  B.  245. 

Where  a  railway  company  has  paid  the  esti- 
mated value  of  a  piece  of  land  into  court  under 
8.  85  of  the  Lands  Clauses  Act,  nnd  afterwards 
concludes  the  purohase  by  contract,  the  court  'vnW. 
not  order  the  payment  out  to  the  company  of 
the  sum  deposited,  unless  the  vendor  joins  in  the 
petition,  or  a  copy  of  it  be  served  upon  him. 
South  Wales  By.,  In  re,  6  Bailw.  Cas.  151. 

Upon  petition  by  a  railway  company  for 
repayment  to  the  secretary  of  money  paid  into 
court  under  the  8  &  9  Vict.  c.  18,  s.  85  : — Held, 
that  payment  to  the  secrotaiy  might  be  ordered 
upon  the  petition  being  stamped  with  the  seal  of 
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the  company,  without  the  necessity  of  verifyiDg^ 
the  seaL    L.  C.  ^  B. By.,  Ex parte,%W .  B.  &fK 

ETidenoe  that  Bond  tatiifled.l — The  coart 
considered  the  production  by  a  railway  company 
of  a  bond  given  by  the  company  under  a.  95  of 
the  Lands  Clauses  Act,  1845,  sufficient  evidence 
that  the  conditions  thereof  had  been  satisfied, 
and  ordered  money  which  had  been  paid  into- 
court  thereunder  to  be  paid  to  the  oompaoT. 
i.  ^  N.  W.  By.,  In  re,  26  L.  T.  687. 

A  railway  company,  being  desirous  of  enteting- 
upon  certain  lands  before  agreement,  made  the- 
usual  deposit  and  gave  the  usual  bond.  After- 
wards, by  an  agreement  in  writing  between  the 
company  and  landowner,  it  was  referred  to  an 
arbitrator  to  determine  the  purchase-money  for 
the  lands  taken  by  the  company,  and  also  the 
"  compensation  for  any  damage  sustained  by  the 
landowner  by  reason  of  the  execution  of  their 
works,  and  which,  under  the  special  act,  the 
Lands  Clauses  Act,  or  the  Bailway  Clauses  Act, 
the  landowner  was  entitled  to  claim  against  the 
company  " : — Held,  that  the  bond  did  not  include 
compensation  awarded  by  the  arbitrator  in 
respect  of  minerals  under  the  Bailway  Claases 
Act,  ss.  78  and  81,  and  that  the  company,  having 
paid  the  sum  awarded  as  the  purchase-money 
and  compensation  in  respect  of  the  lands  taken 
by  them,  had  performed  the  condition  of  the 
bond,  and  was  entitled  to  the  return  of  its' 
deposit.  Neath  and  Brecon  By.,  Ex  parte,  46- 
L.  J.,  Ch.  196  ;  2  Ch.  D.  201 ;  24  W.  B.  857. 

Colts  of.] — See  supra,  coL  1443. 
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A.  IN  RESPECT  OF  WHAT  INJURIES. 

Land  mnst  be  Taken,  Aifeeted  or  Entered  on.] 
— The  words  "  lands  which  shall  have  been  taken 
for  or  injuriously  affected  by  the  execution  of 
the  works,"  in  s.  68  of  8  &  9  Vict.  c.  18,  include 
such  lands  only  as  are  actually  taken  or  actually 
affected  by  the  works  of  a  railway  company. 
£urHn»haw  y.  Birmingham  and  Oxford  June- 
tion  By,,  6  Railw.  Gas.  600 ;  6  Ex.  475  ;  20  L.  J., 
Ex.  246. 

They  apply  to  the  case  of  lauds  entered  upon 
and  i^ed  under  s.  85,  and  the  landowner  is  in 
such  case  bound  to  initiate  proceedings  for 
settling  the  compensation.  Doe  d.  ArmUtead  y. 
NoHh  Staff&rdAire  J2y.,  16  Q.  B.  526 ;  20  L.  J., 
Q.  B.  249  ;  15  Jur.  944.  S.  P.,  Adam  v.  London 
andJBlaekwall  Ry„  2  Mac.  &  G.  118  ;  2  Hall&T. 
285  ;  19  L.  J.,  Ch.  557  ;  14  Jur.  679. 

A  canal  company  was  empowered  by  act  to 
take  lands,  &c.,  **  making  satisfaction  to  the 
owners  or  nroprietors  of,  or  persons  interested  in 
the  lands,  &c.,  so  taken,  for  any  damages  by 
them  sustained.  By  another  dause  it  was 
enacted,  that  in  the  event  of  the  company, 
owner  or  parties  interested,  not  agreeing  as  to 
the  sum  to  be  paid  for  the  absolute  purdiase  of 
the  land,  certain  commissioners  were  to  settle 
what  sum  was  to  be  paid  for  the  purchase,  and 
also  what  distinct  sum  was  to  be  paid  as  a  com- 
pensation to  "parties  interested."  The  company 
C chased  from  L.  land  over  which  the  plaintiff 
a  railroad,  by  way  of  easement.  They  entered 
upon  the  land  in  December,  1834,  but  did  no 
Injury  to  the  plaintiff's  railroad  until  February, 
1836.  The  plaintiff  gave  no  notice  to  the  com- 
pany of  his  having  any  interest  in  the  land,  and 
nothing  was  paid  to  him  by  the  company  as 
compensation  : — Held,  that  the  plaintiff  was  not 
entitled  to  compensation  under  the  act  until  he 
had  sustained  some  actual  injury  ;  and  that  the 
company  was  bound  to  give  compensation  at  any 
time  after  the  injury.  Thieknesso  v.  Lancaster 
Canal  Co,,  4  M.  &  W.  472  ;  8  L.  J.,  Ex.  49. 

Evidenoe  of  Taking  PoMOMion  by  Com- 


pany.]— A  person  who  had  a  leasehold  interest 
in  premises  held  by  a  tenant  from  year  to  year, 
received  notice  from  a  projected  railway  company 
that  the  premises  were  required  for  the  purposes 
of  their  undertaking ;  and  the  company  subse- 
quently arranged  with  the  tenant,  and  received 
from  him  the  key.  She  thereupon  gave  the 
company  notice  of  the  amount  of  her  ckiim  and 
the  nature  of  her  interest  in  the  premises,  and 
requiring  them  to  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  ;  and,  upon  their  neg- 
lecting so  to  do,  she  brought  an  action  for  the 
sum  claimed : — Held,  that  these  facts  warranted 
the  jury  in  finding  that  the  company  had  actually 
taken  the  premises,  and  consequently  that  they 
were  liable  for  the  amount  demanded.  Barker 
V.  MetrofHiVdan  By.,  17  C.  B.  (N.s.)  785  ;  10  Jar. 
(N.8.)  1127  ;  11  L,  T.  312  ;  13  W.  R.  82. 

Eight  of  Aotion  if  Aet  not  Passed.] — In  order 
to  found  a  claim  for  compensation  under  s.  68  of 
the  Lands  Clauses  Act,  1845,  and  the  Railways 
Clauses  Act,  1845,  some  special  or  peculiar 
damage  must  be  done  to  the  lands  by  reason  of 
the  construction  of  the  works,  which  diminishes 
the  value  of  the  lands,  which  damage  would  have 
been  the  subject  of  an  action  at  law  before  the 
statute.  But  no  compensation  is  given  for 
damage  if  the  thing  done  was  one  for  which,  if 
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done  without  any  statatory  power,  no  action 
oould  have  been  maintained  ;  nor  when  a  right 
of  action,  which  would  have  existed  if  the  works 
had  not  been  authorised  by  statute,  would  have 
been  merely  personal  Caledonian  By.  v.  Wal- 
ker's TnuteoM,  7  App.  Cas.  259  ;  46  L.  T.  826  ; 
30  W.  R.  669  ;  46  J.  P.  676— H.  L.  (Sc.).  B.  P., 
Beekott  T.Midland  By.,  37  L.  J.,  C.  P.  11 ;  L.  B. 
8  C.  P.  82  ;  17  L.  T.  499 ;  16  W.  B.  221. 

No  claim  can  be  made  in  respect  of  damage 
for  which  the  claimant  would  not  have  had  an 
action,  supposing  the  railway  act  had  never  been 

rjed.  OUy  of  OUugow  Union  By,  v.  Hwnter, 
R.  2  H.  L.  (Sc.)  78.  S.  P.,  Wood  v.  atour- 
bridge  By.,  16  C.  B.  (N.B.)  222. 

In  order  to  entitle  a  claimant  to  compensation 
there  must  be  an  injury  to  the  land  or  some 
interest  in  it  which  wouM  have  been  the  subject 
of  an  action  before  the  statute.  B^g,  v.  MHro- 
polUan  Board  of  Works,  10  B.  &  S.  391 ;  38  L.  J., 
Q.  B.  201  ;  L.  R.  4  Q.  B.  858  ;  17  W.  R.  1094  ; 
S.  P.,  Hopkins  v.  G.  N.  By.,  46  L.  J.,  Q.  B.  266; 
2  Q.  B.  D.  224  ;  36  L.  T.  898—0.  A. 

The  test  to  be  applied  is,  whether  the  act  done 
would  be  sufficient  ground  to  maintain  an  action 
if  it  was  not  authorised  by  the  act  of  parliament. 
Metropolitan  Board  of  Works  t.  MoCarthy,  43 
L.  J.,  C.P.  385  ;  L.  R.  7  H.  L.  243  ;  31  L.  T.  182 ; 
23  W.  R.  115. 

A  private  act,  incorporating  the  Lands  Clauses 
Act,  1845,  contained  special  clauses  giving  com- 
pensation for  damage  caused  by  the  exercise  of 
the  powers  of  the  act  to  the  proprietors  of  certain 
specified  estates  : — Held,  on  the  construction  of 
these  clauses,  that  they  were  limited  to  damage 
which,  but  for  the  act,  would  have  been  action- 
able. Rhodes  v.  Airedale  Drainage  CbmmiS' 
siomrs,  45  L.  J.,  C.  P.  861  ;  1  C.  P.  D.  402  ;  35 
L.  T.  46 ;  24  W.  R.  1053— C.  A. 

A  corporation,  being  authorised  by  act  of 
parliament  to  stop  up  or  level  a  street  for  the 
purpose  of  its  act,  in  the  course  of  operations 
wrongfully  cut  into  the  cellars  of  a  house,  which 
were  under  the  street,  leaving  them  open  and 
exposed.  The  corporation,  also,  in  the  course  of 
the  works,  partially  stopped  the  traffic  along  the 
street,  kn  injunction  having  been  obtained 
restraining  the  corporation  from  cutting  into  the 
cellars,  with  an  inquiry  as  to  damages  : — Held, 
that  although  the  owner  was  entitled  to  damages 
for  the  structural  injury  to  his  cellars,  he  was 
not  entitled  to  damages  for  depression  caused  to 
his  trade  by  reason  of  the  difficulty  of  access  to 
his  shop,  it  not  being  shewn  that  the  depression 
arose  ifrom  the  wrongful,  as  distinguished  from 
the  authorised,  act  of  the  corporation.  Bigg  v. 
London  Corporation,  L.  R.  15  Eq.  376 ;  28  L.  T. 
336. 


Exeoption  to  Rule— Part  of  Land  Taken.] 


— ^The  rule  that  compensation  is  only  given  by 
s.  6  of  the  Railways  Clauses  Act,  1845,  and  s.  68 
of  the  Lands  Clauses  Acts,  1845,  where  what 
would  have  been  actionable  against  a  company 
in  the  absence  of  statutory  powers  is  permitted 
by  those  powers,  and  compensation  allowed  In 
lien  and  by  reason  of  such  right  of  action  being 
taken  away  is  not  applicable  where  part  of  the 
land  is  taken  and  compensation  is  sought,  not 
only  for  the  value  of  the  part  taken,  but  for  the 
rest  of  the  land  being  injuriously  affected  either 
by  severance  or  otherwise.  Stockport,  Timperley 
and  Altringham  By.,  In  re,  33  L.  J.,  Q.  B.  251  ; 
10  Jur.  (N.S.)  614  ;  10  L.  T.  426 ;  12  W.  B. 
762. 
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Where  a  nulway,  hj  passing  throngh  a  farm, 
separated  the  farm  biiildings  from  the  arable  land 
so  that  they  conld  not  be  conveniently  used  : — 
Held,  to  be  an  injury  to  the  farm  buildings 
within  the  meaning  of  s.  68  of  the  Lands  Clauses 
Act,  1845.  MUloardf  &  parte,  Oxford,  Wbreeder 
and  Wolverhampton  By,,  Inre,  29  L.  J.,  Ch.246  ; 
6  Jur.  (N.8.)478  ;  1  L.  T.  163. 

Though  compensation  may  not  be  granted  to  a 
person  annoyed  by  the  smoke  azid  Tibration 
occasioned  by  trains  passing  along  a  railway 
constructed  under  the  authority  of  an  act  of 
parliament  where  no  part  of  his  land  has  been 
taken,  compensation  may  be  given  for  deteriora- 
tion in  the  value  of  his  property  occasioned  in  a 
similar  manner  where  a  part  of  his  land  has 
been  taken  for  the  construction  of  a  work  autho- 
rised by  an  act.  Bueelevtch  (Duke')  y, Metropolitan 
Board  of  Works,  41  L.  J.,  Ex.  137  ;  L.  B.  6  H.  L. 
418;  27L.  T.l. 

Under  statutory  powers  incorporating  the 
Lands  Clauses  Consolidation  Act,  1845,  the 
respondents  gave  the  appellant  notice  to  treat 
for  the  purchase  of  part  of  his  land,  which  they 
required  for  sewage  works.  In  an  inquisition 
held  under  that  act  evidence  was  given  that  the 
existence  of  sewage  works,  even  if  conducted  so 
as  not  to  create  an  actionable  nuisance,  depre- 
ciated the  market  value  of  the  appellant^s  other 
lands  for  building  purposes.  The  land  taken  was 
let  on  long  building  leases;  of  the  other  lands 
part  was  in  hand  and  part  was  let  for  short 
periods  for  brick  making.  The  land  taken  was 
separated  from  the  other  lands,  in  part  by  other 
property  of  the  appellant's,  and  in  part  by  a  rail- 
way. The  jury  gave  a  verdict  for  the  value  of 
the  land  taken  and  a  further  sum  for  all  damage 
sustained  or  to  be  sustained  by  reason  of  the 
injuriously  affecting  the  other  lands  by  the  exer- 
cise of  the  respondents'  statutory  powers : — Held, 
that  the  jury  had  not  exceeded  their  jurisdiction 
in  awarding  the  further  sum.  For  part  of  the 
appellant's  land  having  been  taken  for  the 
sewage  works,  compeusation  might  be  awarded 
for  damage  to  be  sustained  by  reason  of  the 
injuriously  affecting  his  other  lands,  not  only 
by  the  construction  of  the  sewage  works  but  by 
their  use.  Stockport,  Timperley  and  AUringham 
By.,  Inre  (38  L.  J.,  Q.  B.  251)  approved.  Eteex 
V.  Aoton  Local  Board,  58  L.  J.,  Q.  B.  694 ;  14 
App.  Cas.  158 ;  61  L.  T.  I  ;  38  W.  B.  209 ;  63 
J.  P.  756— H.  L.  (E.) 

The  plaintiff  had  constructed  a  reservoir  on 
part  of  his  land,  the  only  use  of  which  was  to 
supply  with  water  mills  and  other  buildings 
which  might  be  erected  on  the  rest  of  his  land, 
which  was  suitable  for  building  purposes*  A 
railway  company  gave  notice  to  treat  for  a  large 
portion  of  this  building  land,  and  the  amount 
to  be  paid  to  the  plaintiff  for  purchase-money, 
compensation  and  damage,  was  by  agreement 
referred  to  arbitration.  At  the  arbitration  he 
claimed  compensation  for  the  loss  he  would 
sustain  by  reason  of  his  losing  the  sale  of  the 
water  from  his  reservoir  to  buildings  that  might 
^ve  been  erected  on  the  land  taken  by  the 
company,  and  in  support  of  this  claim  he  gave 
evidence  as  to  the  profits  he  expected  to  realise 
on  this  account : — Held,  that  the  land  with  the 
reservoir  upon  it  was  "  injuriously  affected "  by 
the  severance,  that  the  arbitrators  were  justified 
in  considering  such  claim  and  in  receiving  such 
evidence  in  support  of  it,  and  that  the  award 
made  by  them  was  valid.  Bipley  v.  O.  N.  By,, 
L.  B.  10  Ch.  435  ;  31  L.  T.  869  ;  23  W.  B.  686. 


Statutory  compensation  cannot  be  claimed  bv 
reason  of  noise  or  smoke  of  trains,  whether  part  of 
the  claimant's  lands  is  taken  or  not.  OUy  of  Ola*' 
gow  Union  By,  v.  Hunter,  L.  B.  2  H.  L.  (Sa)  7$. 

Anticipated  damage  from  the  noise  and  smoke 
of  trains  does  not  appear  to  be  a  proper  subject 
of  estimate  for  compensation  under  the  railway 
statutes.    Ih, 

Wher^  Aotion  lias  for  Iigury.] — Sect.  68  of  the 
Lands  Clauses  Act,  1845,  has  reference  to  cases 
where  a  party  is  injuriously  affected  by  reason 
of  acts  authorised  to  be  done  by  a  public  com- 
pany, in  pursuance  of  the  provisions  of  their 
private  act,  and  is  inapplicable  to  cases  where 
the  injury  complained  of  may  (as  under  s.  29  of 
the  Gas  Clauses  Act,  1847)  be  compensated  l^ 
recourse  to  an  action  for  damages.  Imperial  Ges 
Light  and  Coke  Co,  v.  Broaabent,  7  H.  L.  Cas. 
600 ;  29  L.  J.,  Ch.  377  ;  5  Jur.  (N.S.)  1319. 

The  legislature  having  given  the  promoters  no 
power  to  annoy  the  occupiers  of  neighbouring 
property  with  smoke,  an  injury  from  this  cansr 
is  not  the  subject  of  compensation  but  a  groond 
of  action.  A  man  may  have  a  right  of  action 
where  he  cannot  claim  statutory  compensation. 
CUy  cf  OUutgow  Union  By,  v.  Hunter,  L.  B.  2 
H.  L.  (Sc.)  78. 

A  person  who  sustains  an  injury  from  the 
execution  of  works  authorised  by  a  statute  is 
not,  generally  speaking,  entitled  to  compensa- 
tion under  the  compensation  clauses  <^  the 
statute,  anless  the  injury  sustained  is  such  as, 
had  the  works  not  been  authorised  by  the 
statute,  would  have  given  the  claimant  a  right 
of  action.  New  Biver  Co,  v.  Johneon,  2  £L& 
El.  436  ;  29  L.  J.,  M.  C.  93 ;  6  Jur.  (sr.8.)  374 ; 
1  L.  T.  296  ;  8  W.  B.  179. 

A  company,  in  the  execution  of  works  autho- 
rised by  a  local  act  which  incorporated  the 
Waterworks  Clauses  Act,  10  &  11  Vict.  c.  17. 
intercepted  water  from  percolating  underground 
into  a  well  belonging  to  J.,  and  also  absUacted 
from  the  well  water  which  had  already  so  pei^ 
colated  into  and  was  in  it  By  10  k,  11  Vict 
c.  17,  s.  12,  in  the  exercise  of  the  powers  con- 
ferred by  the  act,  the  undertakers  shall  do  as 
little  damage  as  can  be,  and  shall  noake  full 
compensation  to  all  parties  interested  for  all 
damage  sustained  by  them  through  the  exercise 
of  sudi  powers  : — Held,  that,  inasmuch  as,  apart 
from  the  statute,  no  action  would  have  lain  bj 
J.  against  the  company,  in  respect  of  either  the 
interception  or  the  abstraction  of  such  water, 
the  statute  gave  no  right  to  compensation  in 
respect  of  either.    Ih, 

By  a  section  of  a  statute,  if  any  person,  after 
the  commissioners  or  any  person  employed  or 
authorised  by  them  shall  have  begun  to  can^* 
the  statute  into  execution,  shall  sustain  damage 
or  injury  in  his  lands  or  chattels  by  or  in  con- 
sequence of  any  act  of  the  conmiissioners,  their 
agents,  workmen  or  servants,  the  damage  or 
injury  shall  be  ascertained  l^  a  jury  before  the 
sheriff : — Held,  that  the  section  applied  only  to 
damages  resulting  from  acts  authorised  by  the 
statute ;  but,  assuming  it  to  extend  to  unautho- 
rised acts  on  a  review  of  the  statute,  and 
inasmuch  as  the  cause  of  action  was  for  au 
omission  or  nonfeasance,  it  was  not  the  subject 
of  compensation  within  the  section.  Coey.Wiet 
7  B.  &  S.  831 ;  37  L.  J.,  Q.  B.  262 ;  L.  B.  1  Q.  B. 
711 ;  14  L.  T.  891 ;  14  W.  B.  865— Ex.  Ch. 

A  water  company  constructed  under  its  act 
of  parliament  a  reservoir  for  storing  the  water 
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ot  a  nver,  the  river  flowing  into  the  reservoir 
at  the  nppci'  end,  and  being  discharged  at  the 
lower.  The  tenants  of  the  plaintiff,  who  was  the 
owner  of  dye  works,  at  which  the  water  of  the 
river  was  used  for  dyeing  purposes,  complained 
that  the  effect  of  the  reservoir  was  to  make  the 
water  turbid  and  unfit  for  use.  The  plaintiff 
then  filed  a  bill  against  the  company  to  restrain 
them  from  fouling  the  water.  The  company 
made  an  offer  to  the  plaintiffs  tenants  to  con- 
struct a  filter  for  the  works,  which  would  have 
remedied  the  injury  complained  of,  but  this  offer 
was  declined.  The  plaintiff  did  not  deny  that 
the  reservoir  had  been  constructed  in  strict 
accordance  with  the  act  of  parliament,  and  it 
did  not  appear  that  there  was  any  probability  of 
her  losing  her  tenants : — Held,  that  the  injury 
complained  of  was  not  one  which  the  company's 
act  authorised  them  to  commit,  and  that  therefore 
the  plaintiff's  remedy  was  not  under  the  com- 

Sensation  clauses  of  the  Waterworks  Act,  1847, 
ut  that  she  was  entitled  to  an  injunction 
restraining  the  company  from  so  storing  or 
discharging  the  water  of  the  reservoir  as  to  foul 
the  water  of  the  river  to  the  injury  of  the 
plaintiff.  Clatoes  v.  Staffordshire  Potteries 
Waterworlt  Co.,  42  L.  J.,  Ch.  107  ;  L.  R.  8  Ch. 
125;  27  L.  T.  521 ;  21  W.  B.  32.  S.  P.,  Caledonian 
By.  V.  Coltj  3  Macq.  H.  L.  833 ;  7  Jur.  (N.8.) 
475  ;  3  L.  T.  252.  Thomas  v.  Birmingham  Canal 
Co.,  49  L.  J.,  Q.  B.  851  ;  43  L.  T.  435  ;  45  J.  P.  21. 
The  drainage  of  a  district  had  for  many  years 
been  carried  into  a  stream  (affecting  the  same 
in  an  inappreciable  degree  only),  which  after- 
wards, and  beyond  the  limits  of  the  district, 
flowed  through  G.'s  land.  The  population  of  the 
district  subs^uently  much  increased,  and  further 
drainage  becoming  necessary,  the  board  of  health 
for  the  district  executed  sidditional  works,  the 
effect  of  which  was  to  cause  substantial  injury 
to  C,  by  reason  of  the  pollution  of  the  water  of 
the  stream : — ^Held,  that  C.  was  not  entitled  to 
compensation,  under  the  18  &  19  Yict.  c.  120, 
6.  86,  but  had  his  remedy  by  action.  Cator  v. 
Lewisham  Board  of  Works,  5  B.  &  S.  115 ;  34 
L.  J.,  Q.  B.  74 ;  11  Jur.  (N.S.)  340  ;  13  L.  T.  212  ; 
IS  W.  B.  254— Ex.  Ch. 

Land  Outside  Pniposei  of  Aots.] — ^A  public 

company  was  empower^  to  hold  liuids  and  to 
purchase  certain  scheduled  messuages,  and  was 
required  to  make  compensation  by  a  particular 
process  to  persons  "damaged  or  injured  by  or 
in  the  taking  down  of  any  of  the  messuages  or 
buildings  to  be  taken  down  for  the  purposes  or 
otherwise  in  the  execution  of  the  act."  The 
company  purchased  a  house  not  mentkmed  in 
the  schedule,  and  inpuUing  it  down  injured  the 
adjoining  house : — Held,  tluit  the  tenant  of  the 
adjoining  house  was  not  entitled  to  compensa- 
tion by  the  process  provided  by  the  act.  Bern  v. 
Hungerford  Market  Cb.,  1  A.  &  E.  668 ;  2  N.  &  M. 
340  ;  8  L.  J.,  K  B.  50.  See  also  \  A^  ^  ^.  676  ; 
3  N.  &  M.  622  ;  3  L.  J.,  K.  B.  168. 

Where  a  statute  provides  that  a  waterworks 
company  shall  make  compensation  for  damages 
done  in  executing  the  works,  and  these  works  are 
restricted  to  a  particular  line,  damage  occasioned 
by  executing  the  prescribed  works  is  within  the 
proviso,  although  the  property  injured  is  not 
within  the  line.  Beso  v.  Nottingliam  Old  Water- 
works Co.,  5  N.  &  M.  498  ;  5  L.  J.,  K.  B.  11. 

Pereolating  Water.]— By  s.  12  of  the 

Waterworks  Clauses  Act,  1847,  powers  are  given 


for  the  execution  of  certain  works,  provided 
always  that  the  undertakers  shall  make  full 
compensation  to  all  parties  interested  for  all 
damage  sustained  by  them  through  the  exercise 
of  such  powers.  A  company,  in  the  execution 
of  works  authorised  by  their  act,  which  incor- 
porated that  section,  intercepted  water  which 
would  have  percolated  through  the  strata  of  the 
earth  into  a  well  of  A.,  and  also  drained  off 
water  which  had  percolated  through  the  strata 
and  reached  the  well : — Held,  that  she  was  not 
entitled  to  compensation  for  the  damage  she  had 
sustained,  inasmuch  as,  supposing  the  act  had 
not  passed,  she  had  no  right  of  action  in  respect 
of  either  the  water  which  would  have  reached  her 
well,  or  that  which  had  reached  it.  New  Biter 
Co.  V.  Johnson,  2  £1.  &  £1.  435 ;  29  L.  J.,  M.  C. 
93 ;  6  Jur.  (N.8.)  374  ;  1  L.  T.  296 ;  8  W.  E.  179. 
A.  was  owner  of  an  estate  which  had  been  pur- 
chased by  a  testator,  under  whose  will  he  claimed 
in  1838.  It  was  situate  upon  a  bed  of  gravel, 
which  was  itself  embedded  in  a  basin  of  clay 
extending  under  the  estate  aild  under  the  lands 
adjoining.  Water,  which  rose  through  the  gravel 
bed  by  means  of  natural  springs,  was  collected  in 
a  small  pond,  and  thence  overflowing  the  edge  of 
the  clay  basin  formed  a  rivulet  which  supplied 
other  ponds,  and  was  used  by  the  ovmer  for 
watering  his  gardens  and  horses.  Commissioners 
of  sewers,  in  the  course  of  making  a  sewer  in 
1855,  cut  through  the  two  beds  of  gravel  and  clay 
at  a  short  distance  from  the  estate,  and  the  effect 
of  the  cutting  was  to  drain  the  springs  in  the 
gravel,  and  to  prevent  them  from  finding  their 
way  into  the  pond  and  from  supplying  the  rivulet 
ana  the  other  ponds  : — Held,  that  he  was  not  at 
common  law  entitled  to  compensation  from  the 
commissioners  in  respect  of  the  abstraction  of  the 
water.  Beg.  v.  Metropolitan  Board  of  Works, 
3  B.  &  S.  710  ;  32  L.  J.,  Q.  B.  105  ;  9  Jur.  (N.B.) 
1008 ;  8  L.  T.  238  ;  11  W.  R.  492. 

OhstnLOtion  or  IneonTonienoe — Partioular 
TTiO.] — ^To  entitle  a  claimant  to  compensation  he 
must  shew  that  he  has  sustained  a  particular 
damage  from  the  execution  by  the  company  of 
the  works  authorised  by  the  special  act,  and  that 
the  damage  is  one  for  which  he  might  have 
maintained  an  action  if  the  work  had  not  been 
authorised  by  parliament;  and,  also,  that  the 
injury  of  which  he  complains  is  an  injury  to  his 
estate  and  not  a  mere  obstruction  or  an  incon- 
venience to  him  personally  or  to  his  trade, 
although  it  might  nave  been  the  subject  of  an 
action  if  the  works  which  occasioned  it  had  not 
been  executed  under  the  sanction  of  parliament. 
Beckett  v.  Midland  By.,  37  L.  J.,  C.  P.  11 ;  L.  E. 
8  C.  P.  82 ;  17  L.  T.  499  ;  16  W.  E.  221. 

The  damage  must  be  one  which  is  sustained  in 
respect  of  the  property  itself,  and  not  in  respect 
of  any  particular  use  to  which  it  may  from  time 
to  time  be  put.    Ih, 

Damages  are  not  recoverable  for  stoppages  and 
other  mere  inconveniences  incident  to  the  cross- 
ing of  a  public  road  by  a  railway  on  the  level, 
under  the  sanction  of  parliament.  A  level 
crossing  in  such  a  case  is  a  grievance  to  be 
endured  without  complaint  by  private  persons, 
from  a  consideration  of  the  b^efit  gained  by 
the  public.  Caledonian  By.  v.  Ogilvy,  2  Maoq. 
H.  L.  229. 

No  compensation  can  be  claimed  for  incon- 
venience sustained  from  the  authorised  crossing 
on  a  level  of  a  public  road  by  a  railway.  Wood 
V.  Stourbridge  By.,  16  C.  B.  (N.8.)  222. 

48—2 


1511 


LANDS   CLAUSES  ACT— Compensation. 


1512 


A  special  verdict  f ouud  that  the  only  approach 
to  the  house  of  the  plaintiff  was  by  a  priyate 
road  ;  that  a  railway  crossed  the  road  on  a  level, 
in  an  oblique  direction,  so  that  at  the  point  where 
the  railway  intersected  the  road,  a  train  coming 
along  the  railway  at  ordinary  speed  could  not  be 
seen  for  more  than  seventeen  seconds  before  it 
reached  that  point ;  that  there  were  gates  on 
each  side  of  the  railway  across  the  road,  which 
were  kept  locked,  a  key  being  kept  by  a  servant 
of  the  company,  whose  business  it  was  to  unlock 
the  gates  when  any  person  had  occasion  to  pass 
through  them,  and  the  plaintiff  also  having  a  key  ; 
and  that  by  reason  of  these  facts  and  the  execu- 
tion of  the  works  by  the  company,  his  property 
was  depreciated  in  value  : — Held,  that  his  lands 
were  "  injuriously  affected,"  within  s.  68,  by  the 
erection  of  the  gates,  and,  per  Lord  Campbell, 
G.J.,  by  the  passage  of  trains  along  the  railway. 
Glover  v.  A'^orth  Staffordthire  Ry.,  16  Q.  B.  912  ; 
20  L.  J.,  Q.  B.  376  ;  15  Jur.  673. 

Where  an  access  to  private  property  by  a 
public  highway  or  private  way  is  interfered  with 
by  the  construction  of  the  works,  and  the  value 
of  the  property,  irrespective  of  any  particular 
use  which  may  be  made  of  it,  is  so  aependent 
upon  the  existence  of  that  access  as  to  be  sub- 
stantially diminished  by  its  obstruction,  then  the 
owner  is  entitled  to  compensation  for  such  inter- 
ference. Caledonian  Ry,  v.  Walher^$  Tnuteea^ 
7  App.  Cas.  259  ;  46  L.  T.  826  ;  30  W.  B.  669  ;  46 
J.  P.  676— H.  L.  (Sc.) 

Trustees  were  possessed  of  a  spinning  mill 
ninety  yards  from  an  important  main  thorough- 
fare in  Glasgow,  having  parallel  accesses  on  the 
level  from  two  sides  of  the  mill  to  the  thorough- 
fare. A  railway  company,  under  their  special 
act,  cut  off  entirely  one  access,  substituting 
therefor  a  deviated  road  over  a  bridge  with  steep 
gradients,  and  the  other  access  they  diverted  and 
made  less  convenient ;  but  none  of  the  operations 
were  carried  on  ex  adverse  the  premises.  When 
the  biU  was  before  parliament  the  trustees  were 
induced  to  withdraw  their  opposition  in  considera- 
tion of  an  agreement,  by  which  the  company 
undertook,  that  in  the  event  of  the  land  of  the 
trustees  and  of  others  being  injuriously  affected 
by  the  construction  of  any  of  the  works  proposed 
by  the  bill,  their  claim  to  compensation  should 
not  be  barred  by  reason  of  the  company  not 
taking  part  of  their  land.  The  trustees  claimed 
compensation  for  the  diminished  vidue  of  their 
premises  by  reason  of  the  detour  and  gradients : — 
Held,  that  though  the  agreement  gave  no  right 
to  compensation,  the  trustees  were  entitled  to  it 
under  theBailways  and  Lands  Clauses  (Scotland) 
Acts,  1845.    lb. 

The  obstruction  of  access  to  a  private  property 
by  a  public  road  need  not  be  ex  adverso,  but  it 
must  be  proximate,  and  not  remote  or  indefinite, 
to  entitle  the  owner  of  that  property  to  compen- 
sation for  the  loss  of  it.  And  it  is  a  question 
whether  a  mere  change  of  gradient  alone  would 
be  a  proper  subject  for  compensation.    lb. 

B.  was  possessed  of  a  house  fronting  on  a 
public  highway.  A  railway  company  erected  an 
embankment  on  a  portion  of  the  highway  opposite 
to  the  house,  thereby  narrowing  the  road  from 
fifty  to  thirty-three  feet,  and  thus  materially 
diminishing  the  value  of  the  house  for  selling  or 
letting,  and  obstructing  the  access  of  light  and 
air  to  it : — Held,  that  this  was  such  a  permanent 
injury  to  his  estate  in  the  premises  as  to  entitle 
him  to  compensation.  Beckett  v.  Midland  Ry., 
supra. 


Where  access  to  a  sewer  for  the  purpose  of 
repairing  it  has  not  been  prevented  bj  the 
execution  of  the  works,  but  only  rendered  less 
easy  and  convenient,  there  is  no  right  to 
compensation  under  s.  68  of  the  Lands  Clanses 
Act,  1 845.  Birkenhead  Corporation  v.  L.  S^  N,  W, 
Ry.,  55  L.  J.,  Q.  B.  48 ;  15  Q.  B.  D.  572 ;  50 
J.  P.  84--C.  A. 

A  corporation  being  authorised  by  act  of 
parliament  to  stop  up  or  level  a  street  for  the 
purpose  of  its  act,  in  the  course  of  operations 
wrongfully  cut  into  the  cellars  of  a  house,  whidi 
were  under  the  street,  leaving  them  open  and 
exposed.  The  corporation  also,  in  the  course  of 
the  works,  partially  stopped  the  traffic  along  the 
street.  An  injunction  having  been  obtained 
restraining  the  corporation  from  cutting  into  the 
cellars,  with  an  inquiry  as  to  damages : — ^Held, 
that  although  the  owner  was  entitled  to  damages 
for  the  structural  injury  to  his  cellars  he  was  not 
entitled  to  damages  for  depression  caused  to  lus 
trade  by  reason  of  the  dimculty  of  access  to  his 
shop,  it  not  being  shewn  that  the  depresaioD 
arose  from  the  wrongful,  as  distinguished  from 
the  authorised,  act  of  the  corporation.  Bigf  v. 
London  Cbrporationy  L.  B.  15  £q.  376  ;  28  L.  T. 
336. 

0.,  being  owner  of  houses  situate  on  a  high 
road,  a  company,  under  the  authority  of  its  act 
of  parliament,  constructed  its  railway  npon  and 
across  the  highroad,  and  obstructed  and  diverted 
the  road,  thereby  causing  difficulty  of  access  to 
the  houses,  and  rendering  them  less  suitable  to 
b&  occupied  as  shops : — Held,  that  the  houses 
were  injuriously  affected,  and  that  he  was  therp- 
fore  entitled  to  compensation.  Chamberlain  v. 
We^  End  and  Crystal  Palace  Ry,,  2  B.  Ic  S 
605  ;  32  L.  J.,  Q.  B.  173 ;  9  Jur.  (KA)  1051 ;  8 
L.  T.  149  ;  11  W.  B.  472— Ex.  Ch. 

An  injury  to  the  goodwill  or  a  loss  of  profit  in 
the  business  of  a  shop,  caused  by  an  obstruction, 
whether  permanent  or  temporary,  of  a  highway 
in  the  lawful  execution  of  the  works  of  a  nil  way 
company,  where  no  part  of  the  land  onwfaidi 
the  business  is  carried  on  is  taken  or  otherwise 
injuriously  affected,  is  not  the  subject  of  com- 
pensation. Cameron  v.  CJuirinff  Cross  Ry.,  19 
C.  B.  (N.B.)  764  ;  11  Jur.  (N.8.)  282 ;  12  1.  T. 
121  ;  13  W.  B.  390— Ex.  Ch. 

One  who  sustains  a  private  and  a  particular 
injury  from  the  diversion  or  obstruction  of  a 
public  road  by  the  works  of  a  railway  company, 
which  diversion  or  obstruction,  if  done  without 
the  sanction  of  an  act  of  parliament,  would  give 
a  right  of  action,  is  entitled  to  compensation. 
Wood  V.  Stourbridge  Ry.,  16  C.  B.  (»A)  222. 

M.  carried  on  business  in  premises  consisting  of 
a  house,  warehouse  and  stables,  near  a  draw  dock 
leading  into  the  river  Thames.  The  dock  was 
free  and  public,  but  was  principally  used  by  him 
and  certain  other  persons  whose  premises  were  in 
proximity  to  it.  A  roadway  existed  between  the 
edge  of  the  dock  and  M.'s  premises,  which  had 
an  enhanced  market  value  by  reason  of  the 
proximity  of  the  dock.  The  metropolitan  boaid 
of  works  in  making  an  embanlmient,  under 
their  private  act,  filled  up  and  destroyed  the 
dock,  and  thereby  M.*s  premises  became  dimin- 
ished in  value  in  the  market : — Held,  that  he  was 
entitled  to  compensation,  as  his  land  had  been 
injuriously  affected  by  the  works.  Metropolitan 
Board  of  Works  v.  McCarthy,  43  L.  J.,  C.  P. 
385 ;  L.B.  7  H.  L.  243 ;  31  L.T.  182 ;  23  W.R,  115. 

The  right  to  compensation  will  accrue  when- 
ever it  can  be  established  that  a  special  value 
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Attached  to  the  premises  by  reason  of  their 
proximity  to  or  relative  position  with  the  high- 
>vay  obstmcted,  and  that  this  special  value  has 
been  permanently  injured  by  the  obstruction. 
lb. 

Upon  injunction  to  restrain  the  defendants 
from  raising  a  footway,  under  powers  contained 
in  local  acts  (which  incorporated  the  Lands 
Clauses  Act),  in  front  of  tne  plaintifTs  house 
and  thereby  preventing  access  to  a  warehouse, 
and  from  otherwise  diunaging  their  property,  it 
having  been  established  that  the  defendants 
were  empowered,  under  their  acts,  to  alter  the 
footway,  and  also  that  the  plaintiffs  had  sustained 
and  would  sustain  injury  hereby,  an  injunction 
was  refused,  but  it  was  referred  to  chambers  to 
ascertain  and  certify  the  amount  of  injury,  and 
what  would  be  a  proper  sum  to  be  awarded  by 
way  of  damages  in  respect  of  such  injury.  Wed' 
more  v.  BrUtol  Corporation^  7  L.  T.  459. 

By  the  Chelsea  Improvement  Act  (8  &  9  Vict. 
c.  cxlii.),  the  Lands  Clauses  Act,  1845,  was 
incorporated  in  these  words  :  "  So  much  of  the 
Lands  Clauses  Act,  1845,  as  is  applicable  to,  and 
is  not  modified,  by  this  act,  or  as  is  not  incon- 
sistent with  the  provisions  thereof,  shall  apply 
to  the  improvements  by  this  act  authorised  to  be 
made,  and  shall  be  read  as  forming  part  of  this 
act."  By  ss.  124  and  127,  compensation  is  expressly 
given  where  projections  made  before  the  passing 
of  the  act  are  ordered  to  be  removed,  and  where 
a  house  taken  down  to  be  rebuilt  is  ordered  to  be 
set  back  to  the  line  of  the  street.  By  s.  104, 
power  is  given  to  alter  the  level  of  streets,  but 
there  is  no  provision  as  to  compensation : — Held, 
notwithstanding  the  absence  of  any  such  provi- 
sion, that  the  lessee  of  a  house  injuriously  affected 
by  the  raising  of  the  level  of  a  street  under  the 
powers  of  s.  104,  was  entitled  to  compensation. 
Reg.  V.  St.  Luhe't,  Cheltea,  41  L.  J.,  Q.  B.  81 ; 
L.  R.  7  Q.  B.  148  ;  25  L.  T.  914  ;  20  W.  R.  209— 
Ex,  Ch. 

By  a  deed  of  conveyance  land  was  conveyed 
to  the  respondents'  predecessor  in  title,  "the 
situation,  dimensions,  and  boundaries  whereof 
are  particularly  described  in  the  map  or  plan 
drawn  on  these  presents  .  .  .  together  with  all 
streets,  ways,  rights,  easements  and  advantages." 
The  plan  showed  a  piece  of  land  at  the  intersec- 
tion of  "  G.  Street "  and  "  M.  Street,"  which  were 
delineated  communicating  on  a  level.  The  land 
was  in  fact,  at  the  date  of  the  conveyance,  waste 
building  land  on  the  outskirts  of  a  town,  and 
neither  of  the  streets  had  been  made  or  dedicated 
to  the  public.  The  soil  of  the  intended  streets 
was  the  property  of  the  vendor.  Houses  were 
built  on  the  land  fronting  M.  Street,  and  both 
streets  were  made  and  used  as  streets ;  but  the 
appellant  company  aftem'ards  made  a  branch 
line  passing  under  G.  Street,  near  the  property  in 
question,  and  thereby  altered  the  level  of  that 
street,  and  cut  off  the  access  for  horses  and 
vehicles  from  M.  Street  into  G.  Street ;  a  means 
of  access  for  foot  passengers  remained : — Held, 
that  the  conveyance  granted  to  the  purchaser  a 
right  of  way  from  M.  Street  into  G.  Street,  and 
that  the  alteration  of  levels  had  "injuriously 
affected"  the  land  within  the  meaning  of  the 
Railway  Clauses  Act,  1845,  so  as  to  entitle  the 
respondents  to  compensation.  Furnets  Ily.  v. 
Cumberland  Building  Society^  52  L.  T.  144  ;  49 
J.  P.  292— H.  L.  (E.) 

.  Under  statutory  powers  conferred  by  an  act 
incorporating  the  Lands  Clauses  Act,  1845,  a 
railway  company  stopped  up  a  street  in  which 


were  a  house  and  premises  used  as  an  hotel, 
whereby  the  value  thereof  for  using,  selling, 
or  letting  as  an  hotel  and  public-house  was 
diminished  : — Held,  that  the  owner  was  entitled 
to  compensation  under  the  Lands  Clauses  Act, 
1845,  for  the  depreciation  in  the  special  value  of 
the  premises  as  an  hotel  and  public-house. 
Wadkam  v.  yorth  Eastern  Ry.,  55  L.  J.,  Q.  B. 
272 ;  16  Q.  B.  D.  226 ;  34  W.  R.  342— C.  A. 
Affirming  52  L.  T.  894  ;  49  J.  P.  599. 

B.  was  the  owner  of  a  house  and  garden 
fronting  the  river  Thames,  with  an  exclusive 
easement  over  a  causeway  and  jetty  with  steps, 
by  which  the  same  was  available  at  any  state 
of  the  tide.  The  metropolitan  board  of  works, 
under  the  powers  conferred  on  them  by  the 
Thames  Embankment  Act,  1862,  deprived  him 
of  the  jetty  by  constructing  the  embankment  on 
its  site  ;  and,  in  consequence  of  the  execution  of 
the  works,  a  public  road  was  placed  between  his 
garden  and  the  river.  But  it  was  possible  for 
him  still  to  have  access  to  the  river  by  means 
of  landing  steps  which  the  board  built  in  the 
embankment.  B.  having  claimed  compensation 
for  the  removal  of  the  jetty,  and  for  the  depre- 
ciation of  the  premises  by  the  execution  of  the 
works,  the  matter  was  referred,  and  the  arbitrator 
awarded  a  lump  sum  of  8,325/. : — Held,  that  the 
substitution  of  the  road  for  the  water-way  was 
an  injurious  affecting  of  the  premises,  and  that 
B.  was  entitled  to  whatever  compensation  the 
umpire  had  awaided,  whether  he  included  loss  of 
prospect  and  of  privacy,  and  other  amenities, 
or  merely  the  loss  of  the  water-way.  Bueoleueh 
(Duke)  V.  Metropolitan  Board  of  Works^  41 
L.  J.,  Ex.  137  ;  L.  R.  5  H.  L.  418  ;  27  L.  T.  1. 

The  claimants  carried  on  business  as  potters  on 
premises  in  a  street  running  down  to  the  Thames, 
and  about  seventy  yards  from  it ;  at  the  end  of 
the  street  there  was  a  public  right  of  dipping  for 
and  taking  water;  and  at  the  end  of  another 
adjoining  street  there  was  a  public  draw  dock 
for  barges.  The  claimants  in  carrying  on  their 
business  had  used  the  public  right  of  fetching 
water  from  the  river  and  bringing  barges  to 
the  draw  dock.  The  metropolitan  board  of 
works,  in  constructing  the  Thames  Embankment, 
obstructed  the  right  of  fetching  water  and  of 
bringing  barges  to  the  dock : — Held,  that  this 
was  not  an  injurious  affecting  of  the  claimants' 
premises  within  s.  68  of  the  Lands  Clauses  Act, 
and  therefore  they  were  not  entitled  to  com- 
pensation. Reg.  V.  Metropolitan  Board  of  Worke^ 
10  B.  &  S.  391  ;  38  L.  J.,  Q.  B.  201  ;  L.  R.  4  Q.  B. 
358  ;  17  W.  R,  1094. 

The  damage  which  will  support  a  claim  for 
compensation,  under  the  Lands  Clauses  Act, 
1845,  must  be  a  physical  interference  with  a 
right,  public  or  private,  which  increases  the 
v^ue  of  the  premises  apart  from  any  special  use 
to  which  they  may  be  put,  if  by  such  interference 
they  are  lessened  in  value ;  provided  that  such 
right  is  not  merely  one  enjoyed  by  the  occupier 
of  the  premises  in  common  with  the  public  at 
large,  or  one  personal  to  himself.  Metropolitan 
Board  of  Works  v.  McCarthy,  43  L.  J.,  C,  P. 
385  ;  L.  R.  7  H.  L.  243  ;  31  L.  T.  182  ;  23  W.  R. 
115. 

Floodiiig  of  Landf .] — An  occasional  flooding 
of  lands  caused  by  a  proper  execution  of  parlia- 
mentary powers,  is  within  s.  68  of  the  I^tnds 
Clauses  Act,  1845.  Ware  v.  Regent's  Canal  Co,, 
3  De  G.  &  J.  212 ;  28  L.  J.,  Ch.  153 ;  5  Jur. 
(N.S.)  25  ;  7  W.  R.  67. 
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When  in  consequence  of  the  constmction  of 
the  works  of  a  railway,  a  constantly-recurring 
injury  arose  by  floods  or  heavy  rains  washing 
earth  on  to  the  plaintiffs  property,  an  injunction 
was  granted  as  the  proper  remedy,  instead  of 
sending  the  case  to  nave  the  damage  assessed 
under  the  Liands  Clauses  Act,  s.  68.  Keate§  y. 
Holywell  Jty,,  28  L.  T.  183. 

Temporary  or  Permanent  Obitmotion.] — ^A 
railway  company,  in  the  construction  of  its  line 
of  railway,  and  under  the  powers  of  its  statute, 
temporarily  obstructed  a  highway,  adjoining 
which  was  a  house  occupied  by  a  licensed 
victualler,  whereby  the  number  of  passengers 

Eassing  along  the  highway  was  diminished,  and 
e  sustained  damage  by  the  falling  oJS  of  his 
business : — ^He]d,  that  such  damage  was  not  the 
subject  of  compensation.  Rieket  v.  Metropolitan 
My,,  36  L.  J.,  Q.  B.  205  ;  L.  R.  2  H.  L.  175  ;  16 
L.  T.  642  ;  15  W.  R.  937. 

The  18  &  19  Vict.  c.  120,  s.  135,  authorises  the 
metropolitan  board  of  works  to  repair  and  main- 
tain certain  sewers,  with  full  power  to  carry  such 
sewers  through  or  under  any  lands,  making  com- 
pensation for  any  damage  done  thereby,  and  the 
Lands  Glauses  Act  is  incorporated  with  such  act. 
In  exercise  of  the  powers  conferred  on  them  by 
their  act,  and  for  the  purpose  of  enabling  them 
to  reconstruct  a  sewer  running  under  a  street, 
the  board  erected  a  hoarding  in  such  street, 
which  rendered  the  access  to  the  plaintiffs  pre- 
mises less  convenient  than  it  had  been  before ; 
but  no  part  of  such  premises  was  taken,  nor 
did  it  appear  that  the  hoarding  was  kept  up 
beyond  a  reasonable  time : — ^Held,  that  he  was 
not  entitled  to  compensation  for  the  damage  he 
had  sustained  by  the  erection  of  such  hoai^ing. 
Herring  v.  MHropolUan  Board  of  Works,  19 
C.  B.  (N.S.)  510 ;  34  L.  J.,  M.  C.  224. 

Semble,  the  words  in  s.  68  of  the  Lands 
Clauses  Act,  "  injuriously  affected  by  the  execu- 
tion of  the  works,"  mean  the  execution  of  the 
permanent  works,  such  as  the  building  of  retort- 
nouses,  making  a  railway,  &c.,  and  do  not  refer 
to  the  making  of  gas  or  the  user  of  the  railway. 
Imperial  Gat  Light  and  Coke  Co.  v.  Broadhent, 
7  H.  L.  Caa.  600 ;  29  L.  J.,  Ch.  377 ;  5  Jur.  (N.S.) 
1319. 

Under  the  Lands  and  Railways  Clauses  Acts 
the  owner  or  occupier  of  lands  injuriously 
affected  during  the  execution  of  the  works 
authorised  by  the  special  act  is  entitled  to  com- 
pensation if  the  injury  is  sufficient  to  lessen  the 
value  of  the  property.  Observations  of  Lord 
Chelmsfoi-d,  L.C.,  in  Rieket  v.  Metropolitan  By. 
(L.  R.  2  H.  L.  175,  at  p.  194)  commented  on. 
Ford  V.  Metropolitan  and  Metropolitan  Bietrict 
Bye.,  55  L.  J.,  Q.  B.  296 ;  17  Q.  B.  D.  12  ;  54 
L.  T.  718 ;  34  W.  R.  426 ;  50  J.  P.  661— C.  A. 
Affirming  Cab.  ^c  E.  593. 

The  words  "injuriously  affected"  in  s.  68  of 
the  Lands  Clauses  Act  comprehend  cases  of 
injury  independent  of  taking  land,  and  are  not 
limited  to  damage  sustained  by  persons  whose 
lands  or  a  part  of  whose  lands  are  taken,  used, 
or  directly  interfered  with,  and  the  right  to 
compensation  extends  to  and  may  be  asserted 
in  respect  of  consequential  damage.  SaH  and 
Weet  India  Bocke  v.  Gattke,  3  Macn.  &  G.  155  ; 
G  Railw.  Cas.  371  ;  20  L.  J.,  Ch.217  ;  15  Jur.  261. 

A  lessee  of  premises  not  required  for  the  pur- 
pose of  a  railway  served  a  notice  and  claim  upon 
the  company  for  a  certain  amount  of  compensa- 
tion under  s.  68  of  the  Lands  Clauses  Act.    The 


alleged  injuries  resulted  from  the  dust  and  dirt 
occasioned  by  the  works  of  tiie  railway,  from 
the  temporary  diversion  of  a  foot-path  which 
passed  along  the  premises  of  the  claimant,  and 
from  the  stoppage  of  a  lane  along  which  the 
lessee  claimed  to  be  entitled  to  a  right  of  way 
to  the  back  of  his  premises: — ^Held,  that  tbie 
claimant  was  entitled  to  proceed  under  the 
notice,  and  to  have  the  amount  of  oompensation 
assessed  by  a  jury.    lb. 

Damage  by  Conitmction  not  by  mbfaqiunt 
Um.] — The  damage  must  be  done  by  the  con- 
struction of  the  works;  and  not  afterwards, 
when  the  works  have  been  completed.  City 
of  Glasgow  Union  By.  v.  Huwter,  L.  R.  2 
H.  L.  (Sc.)  78. 

No  compensation  is  given  under  a.  68  when 
damage  arises,  not  out  of  the  execution,  but 
only  out  of  the  subsequent  use  of  the  works. 
Caledonian  By.  v.  Walker's  Tmstees^  7  App. 
Cas.  259 ;  46  L.  T.  826  ;  30  W.  R.  669 ;  46  J.  P. 
676— H.  L.  (Sc)  S.  P.,  Hopkins  ▼•  G.  N.  By., 
46  L.  J.,  Q.  B.  265  ;  2Q.  B.  D.  224 ;  36L.  T.  898 
— C.A. 

A  person  of  whose  land  no  part  has  been  taken 
for  tne  purposes  of  a  railway  is  not  entitled 
under  the  common  law  or  the  Lands  Clauses  and 
Railways  Clauses  Acts,  1845,  to  compensation 
for  nuisance  to  his  premises  from  the  working 
(without  negligence)  of  the  railway.  Hammer- 
smUh  By.  v.  Brand  (L.  R.  4  H.  L.  171)  foUowed. 
Att.'Gen.  and  Hare  v.  Metropolitan  By.,  [1894] 
1  Q.  B.  884  ;  9  R.  598  ;  69  L.  T.  811 ;  42  W.  R. 
381  ;  68  J.  P.  342— C.  A. 

The  words  "injuriously  affected"  in  s.  68  of 
the  Lands  Clauses  Act,  1845,  comprehend  cases 
of  damage  arising  from  the  user  of  the  railway 
as  well  as  of  damage  sustained  in  the  construc- 
tion of  the  railway.  L.  ^  N.  W.  By.  v.  Bradley, 
3  Macn.  &  G.  336  ;  6  Railw.  Cas.  551  ;  15  Jur.  639. 

On  the  execution  of  an  inquiry  before  the 
sheriff  and  a  jury  to  determine  the  compensation 
to  be  paid  to  the  proprietor  of  a  messuage  and 
land  in  consequence  of  their  having  been  or 
being  injuriously  affected  by  reason  of  the 
execution  oc  oonstruction  of  the  railway  and 
works,  it  did  not  appear  that  any  structural 
injury  was  or  would  be  caused  to  the  premises 
by  the  construction  of  the  railway,  but  it  did 
appear  that  by  reason  of  the  workings  of  the 
railway  after  it  had  been  opened  for  traf&c  they 
were  and  would  be  subjected  to  vibration, 
noise,  and  smoke  from  passing  trains,  and  were 
and  always  would  be  affected  and  depreciated 
and  lessened  in  value  thereby : — ^Held,  that  the 
claimant  was  not  entitled  to  compensatioxu 
Hammersmith  and  City  By.  ▼.  Brand,  38  L.  J.» 
Q.  B.  265  ;  L.  R.  4  H.  L.  171 ;  21  L.  T.  238;  IS 
W.  R.  12. 

And  compensation  cannot  be  claimed  for 
deterioration  in  the  value  of  property  adjoining 
a  railway,  by  reason  of  the  premises  being  over- 
looked by  persons  on  the  railway  and  railway 
platform.  Penny  v.  8.  E.  By.,  7  £L  ^c  BL  660  ; 
26  L.  J.,  Q.  B.  225  ;  3  Jur.  (11.8.)  957  ;  6  W.  B. 
612. 

Actual  injury  to  premises  from  the  vibration 
caused  by  ballast  trains  on  the  railway  during 
the  construction  of  the  works  is  a  ground  for 
compensation  ;  but,  per  Lord  Campbdl,  C.J.,  not 
injury  from  that  cause  after  the  construction  of 
the  railway.    Ih. 

Statutory  compensation  cannot  be  claimed  by 
reason  of  noise  or  smoke  of  trains^  whether  part 
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of  the  claimant's  land  is  taken  or  not.  City  of 
Glasgoio  Union  Ity.  v.  Hunter ^  L.  B.  2  H.  L. 
CSc)  78. 

An  owner  of  a  cotton  mill  took  proceedings 
against  a  railway  company,  to  obtain  compen- 
sation for  part  of  his  land  required  by  the  com- 
pany. The  warrant  required  the  jury  to  assess 
compensation  for  the  land  taken,  and  for  the 
damage  by  reason  of  the  severance  of  Uie  land, 
or  its  being  otherwise  injuriously  affected.  Upon 
the  inquiry  the  claimant  insisted  that  he  was 
entitled  to  damages  on  account  of  the  increased 
risk  of  fire  to  his  mill  from  the  passage  of  the 
company*s  trains: — Held,  that  the  jurpr  had 
rightly  included  the  damages  for  such  injury  in 
their  verdict.  Stocltportj  Timperley  and  Altring' 
ham  Ry^  In  re,  S3  L.  J.,  Q.  B.  251 ;  10  Jur. 
(NJ3.)  614 ;  10  L.  T.  426  ;  12  W.  B.  762. 

Bight  of  Pre-emption—Perional  Bight.] — C., 
an  owner  of  land  proposed  to  be  taken  by  a 
railway  company  under  their  compulsory  powers, 
was  also  owner  of  a  right  of  pre-emption  over 
adjoining  land.  The  line  of  the  company's  pro- 
posed railway  passed  over  this  adjoining  land ; 
but  the  company's  notice  to  treat  contained  no 
expression  of  any  intention  of  purchasing  such 
ri^t.  C.'s  counter-notice  claimed  2,S00Z.  for 
the  purchase  of  his  land,  and  2002.  for  his  right 
of  pre-emption.  The  parties  being  tmable  to 
agree  on  the  amount  payable  by  the  compaQy, 
the  matter  was  referred  to  arbitration.  No 
evidence  was  adduced  that  the  right  of  pre- 
emption was  incident  to  the  ownership  of  C.'s 
own  land,  or  that,  if  it  was  only  a  personal  right, 
its  value  would  be  affected  by  the  mere  taUng 
of  such  land: — Held,  that  the  right  of  pre- 
emption must  be  deemed  to  be  a  mere  personal 
right  Clout  v.  Metropolitan  and  IHitrict  Ryt.^ 
48  L.  T.  267. 

Xandatory  Iignnotion  in  Addition  to  Com- 
pensation— ^Aoeest  to  Lands.^ — S.  was  entitled 
to  the  houses  in  Cecil  and  Salisbury  Streets,  and 
to  a  piece  of  low-level  ground  at  the  south  ends 
of  these  streets.  The  low  level  communicated 
by  means  of  two  lanes  at  the  backs  of  the 
streets  with  the  Strand  on  the  north  side,  and 
by  means  of  wharves  with  the  river  Thames  on 
the  south  side.  In  1862,  the  Thames  Embank- 
ment Act  authorised  the  construction  of  the 
embankment  road  and  of  the  ornamental  gardens 
alongside  of  the  river.  These  improvements 
were  completed  in  1870;  their  effect  was  to 
deprive  the  low-level  ground  in  question,  and 
also  the  two  streets,  of  all  communication  with 
the  river  or  with  the  embankment  on  the  south 
side.  S.,  as  the  owner  of  the  depreciated  pro- 
perty, hsid  obtained  10,0002.  as  compensation 
assessed  by  an  umpire ;  but  under  s.  62  of  the 
act  of  1862,  S.  was  entitled  besides  to  full  and 
free  communication  to  the  embankment  road 
and  the  river,  and  he  claimed  that  such  right 
belonged  to  him  in  respect  as  well  of  the  houses 
in  Cecil  and  Salisbury  Streets  as  of  the  low-level 
ground,  and  that  the  right  in  dispute  was  to 
a  wheel  or  a  cart  way,  and  not  to  a  footway 
merely.  The  makers  of  the  improvements  had 
offered  to  construct  a  convenient  footway  across 
the  gardens  to  the  embankment  road,  but  such 
offer  had  not  been  entertained.  A  wheel  or 
cartway  would  have  seriously  injured  the  orna- 
mental gardens : — Held,  that,  having  regard  to 
the  circumstances  of  the  property  in  1862,  and 
to  an  act  of  Geo.  3,  relative  to  the  buildings 


upon  it,  the  act  of  1862  did  not  reserve  any  right 
of  way,  much  less  a  wheel  or  cart  way,  to  the 
low  level ;  and  that  a  mandatory  injunction  to 
construct  a  convenient  footway  for  the  occupiers 
of  Cecil  and  Salisbury  Streets  could  not  be 
granted  on  the  state  of  the  pleadings,  or  an 
inquiry  directed  at  that  stage  of  the  suit.  SalU' 
bury  (Marquis)  v.  Metropolitan  Board  of  Worki^ 
21  W.  B.  259. 


B.  IN  BESPECT  OF  WHAT  INTEBESTS. 
1.  Oenebally. 

Easement — ^Intareit  in  Land.]— An  easement 
is  an  interest  in  land  for  the  invasion  of  which 
compensation  may  be  claimed.  Eagle  v.  Chariny 
Crou  Jty.,  36  L.  J.,  C.  P.  297 ;  L.  B.  2  C.  P.  638 ; 
16  L.  T.  593  ;  15  W.  B.  1016. 

When  lands  are  injuriously  affected  by  the 
construction  of  works  authorised  by  an  act  of 
parliament,  the  owner  is  entitled  to  compensa- 
tion if  an  easement  appurtenant  to  the  lands  is 
taken,  lust  as  he  would  be  if  part  of  the  lands 
was  taken.  Bueoleuch  (Duke)  v.  Metropolitan 
Board  qf  Works,  41  L.  J.,iEx.  137  ;  L.  B.  6  H.  L. 
418  ;  27  L.  T.  1. 

Under  the  powers  of  the  Thames  Embankment 
Act  of  1862,  the  temporary  diversion  of  an 
existing  pier,  and  ultimately  the  substitution  of 
a  new  pier  in  its  place,  was  contemplated.  The 
right  of  the  existing  pier  belonged  to  a  company, 
under  a  recoverable  licence  from  the  conserva- 
tors of  the  Thames,  and  it  did  not  appear  that 
the  enjoyment  of  the  benefit  of  the  licence 
would  be  destroyed  by  the  intended  works  them- 
selves, though  they  might  lead  to  its  revocation  : 
— Held,  that  the  pier  company  was  not  entitled 
to  compensation  as  a  conoition  precedent,  their 
easement  not  being  required  to  be  permanently 
taken,  and  that  the  remedy  of  the  company  was 
under  s.  68,  as  injuriously  affected.  Temple  Pier 
Co,  V.  Metropolitan  Board  of  Works,  34  L.  J., 
Ch.  262 ;  11  Jur.  (N.S.)  337 ;  12  L.  T.  369 ;  13 
W.  B.  535. 

A  wharf  owner,  who  has  not  any  special  ease- 
ment or  privilege  over  the  bed  or  soil  of  the 
river,  but  only  the  common  right  of  passage  to 
his  property,  has  neither  an  easement  over  nor 
a  right  in  land,  within  the  enlarged  definition 
given  to  that  word  by  s.  4  of  the  Thames 
Embankment  Act  of  1862.  Macey  v.  Metro- 
politan Board  of  Works,  33  L.  J.,  Ch.  377 ;  10 
Jur.  (N.S.)  333  ;  10  L.  T.  66  ;  12  W.  B.  691. 

A  person  so  situated,  therefore,  whose  land  is 
not  taken,  but  whose  right  of  passage  is  inju- 
riously affected  by  the  works  authoriwd  by  the 
Embuikment  Act,  has  no  right  to  compensation 
before  those  works  are  proceeded  with  ;  but, 
having  regard  to  the  provisions  of  that  act,  and 
of  the  various  acts  incorporated  therewith,  his 
right  to  compensation  arises  when  his  damage  is 
completed ;  and  his  remedy  is  under  s.  68  of 
the  Lands  Clauses  Act,  or  by  arbitration  alone. 
Ih. 

A  house  was  divided  into  a  front  and  a  back 
block ;  and  the  plaintiffs  were  lessees  of  three 
rooms  on  the  first  floor  in  the  back  block.  The 
lease  did  not  expressly  grant  any  mode  of  access. 
Access  to  the  rooms  demised  to  the  plaintiffs 
was  gained  from  the  street  by  passing  through  a 
hall  or  vestibule,  and  then  up  some  stairs  to  the 
plaintiff's  rooms.  The  defendants,  in  the  exer- 
cise of  compulsory  powers  under  the  Bailwaya 
Clauses  Act,  took  down  the  front  block  of  the 
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house,  and  remoTed  the  halL  The  interference 
with  the  hall  and  the  injury  to  the  aooeas  to  the 
rooms  of  which  the  plaintifb  were  lessees 
lessened  their  value.  An  arbitrator  having 
awarded  compensation  to  the  plaintifb  under 
the  Lands  and  Bailways  Clauses  Acts : — Held, 
that  the  access  through  the  hall  was  not  a  way 
of  necessity,  but  was  in  the  nature  of  a  con- 
tinuous and  apparent  easement  which  passed 
under  the  demise  of  the  rooms,  and  that  an 
interference  with  this  quasi  easement  was 
sufficient  to  give  rise  to  a  valid  claim  for  com- 
pensation. Ftrrd  V.  Metropolitan  and  Metro- 
politan Dietriet  Byt.,  65  L.  J.,  Q.  B.  296 ;  17 
Q.  B.  D.  12 ;  54  L.  T.  718 ;  34  W.  B.  426;  50 
J.  P.  661— C.  A.    Affirming  Cab.  k,  E.  593. 

Sight  of  Aooati  to  Bower.] — ^The  phiin- 

tifEs,  in  1843,  under  the  authority  of  a  local  act, 
constructed  a  sewer  on  land,  part  of  which  had 
been  bought  by  the  defendants,  a  railway  com- 
panv,  but  had  not  then  been  used  for  their 
works.  Part  of  the  remainder  was  bought  by 
the  defendants  after  the  construction  of  the 
sewer,  but  no  part  of  the  land  was  the  plaintifEs', 
or  had  ever  l^n  granted  to  them.  The  local 
act  not  only  authorised  the  plaintifEs  to  make 
the  sewer,  but  vested  it  in  them,  with  the  duty 
to  repair  it,  without,  however,  giving  them  any 
express  right  of  access  thereto.  In  1863,  the 
defendants,  in  exercise  of  the  powers  conferred 
on  them  by  their  special  act,  with  which  was 
incorporated  the  Bailways  Clauses  Act,  1845, 
constructed  an  embankment  over  the  sewer, 
which,  though  it  made  it  less  easy,  did  not 
prevent  the  plaintifis  getting  access  to  the 
sewer  in  order  to  repair  it.  The  plaintifb  being 
obliged  afterwards  to  repair,  and  having  incurred 
extra  expense  in  doing  so,  in  consequence  of 
such  embankment,  claimed  compensation  from 
the  defendants  under  s.  68  of  the  Lands  Clauses 
Act,  1845,  and  s.  6  of  the  Bailways  Clauses  Act, 
1846,  for  injuriously  affecting  the  plaintifb* 
interest  in  th^  sewer : — Held,  by  the  Queen's 
Bench  Division,  that  the  plaintifb  had  no 
interest  in  land  within  the  meaning  of  the 
Lands  Clauses  Act,  1845,  s.  68,  and  therefore 
could  not  maintain  the  claim  to  compensation : — 
Held,  by  the  Court  of  Appeal,  that,  as  a  right  of 
access  to  the  sewer  had  not  been  expressly  given 
by  the  local  act,  but  had  to  be  implied,  the  right 
of  access,  which  ought  to  be  implied,  was  not 
any  particular  mode  of  access,  but  such  only  as 
was  reasonably  necessary  for  enabling  the  repair 
of  the  sewer  to  be  done,  and  as  that  had  not 
been  prevented  by  the  defendants*  embankment, 
but  only  rendered  less  easy  and  convenient, 
the  plaintifb  had  no  right  to  compensation. 
Birkenhead  Corporation  y.  L.  ^  N,  W.  By,y  55 
L.  J.,  Q.  B.  48 ;  15  Q.  B.  D.  572 ;  60  J.  P.  84— 
O.A. 

TroipaM  not  maintainable.] — An   act 

authorising  a  company  to  construct  a  canal  gave 
certain  commissioners  power  to  purchase  lands, 
and  directed  them  to  make  compensation  to 
persons  interested  therein  for  all  damages  sus- 
tained : — Held,  that  a  party  entitled  to  an  ease* 
ment  over  lands  so  purchased  by  them  could  not 
maintain  trespass  for  acts  done  upon  those  lands, 
to  the  prejudice  of  his  easement  ,*  but  as  soon  as 
any  damage  was  actually  sustained,  he  ought 
to  have  claimed  compensation  under  the  act. 
Thicknesee  v.  Laneaeter  Canal  Co,<,  4  M.  &  W.  472 ; 
8  L.  J.,  Ex.  49. 


Bight  of  Shooting.] — ^A  party  who  has  a  right 
of  shooting  over  land  by  an  agreement,  not 
under  seal,  with  the  owner,  has  not  such  an 
interest  as  to  entitle  him  to  oompenaation  frooi 
a  railway  company,  in  respect  of  the  shooting 
being  diminished  in  value  by  the  company  oon- 
structing  a  railway  over  part  of  such  land.  Bird 
V.  G.  E.  By^  19  C.  B.  (»J8.)  268 ;  34  L.  J.,  C.  P.  366 : 
11  Jur.  (K.8.)  782  ;  18  L.  T.  365 ;  13  W.  B.  989. 


Pion  in  Bod  of  BItot.]— By  20  &  21  Tict.  c. 
cxlvii,  the  bed  of  the  Thames  was  vested  in  con- 
servators, with  power  to  them  to  gnmt  licences 
for  embanking,  making  docks  and  building 
jetties,  on  payment  of  consideration,  to  be  aaoesBed 
in  a  particular  way,  and  be  partly  paid  ovier  to 
the  crown  ;  by  21  &  22  Vict.  c.  cxviii.,  a  railway 
company  was  empowered  to  make  a  railwaV 
bridge  over  the  Thames,  but  the  works  w»?e  not 
to  be  commenced  without  the  consent  of  the 
conservators  and  their  approval  of  the  plans; 
the  railway  company  obtained  approval  of  the 
construction  of  the  bridge  as  proposed,  and  there- 
upon erected  the  piers  of  their  bridge  in  the  bed 
of  the  river : — Held,  that  the  conservators  were 
entitled  to  have  compensation  assessed  under  the 
Lands  Clauses  Act,  which  was  incorporated  as 
usual  in  the  railway  act.  Tliamee  Ckmservatvrt 
V.  Victoria  Station  and  Pimlieo  By,,  38  L.  J.. 
C.  P.  4 ;  L.  B.  4  C.  P.  59  ;  19  L.  T.  934. 

Taking  nauiod  Water  Pipes.]  —  A  railway 
company  under  their  act  took  land  under  which 
the  water  pipes  of  a  waterworks  company  were 
laid.  The  pipes  were  buried  beneath  the  em- 
bankment of  the  railway,  and  ceased  to  be  used. 
Afterwards,  in  making  a  tunnel,  the  railway 
company  took  up  the  pipes.  The  waterworb 
company  claimed  compensation  for  the  value  of 
the  pipes  under  the  Lands  Clauses  Act,  1845, 
s.  68  : — ^Held,  that  they  had  no  interest  in  land, 
and  therefore  were  not  entitled  to  compensation 
under  that  section,  ^ew  Biter  Co.  v.  Midlaad 
By.j  36  L.  T.  539  ;  25  W.  B.  502— C.  A. 

Taking  part  of  a  Stroam.] — ^The  abstraction  by 
a  waterworks  company  of  water  from  a  stream 
for  the  purposes  of  the  undertaking  does  not, 
under  the  Waterworks  Clauses  Act,  1847,  s.  6, 
entitle  a  riparian  owner  below  to  require  the 
company  to  treat  for  the  purchase  of  his  portion 
of  the  stream,  but  only  entitles  such  riparian 
owner  to  claim  compensation  under  the  Lands 
Clauses  Act,  1845,  s.  68,  for  the  stream  being 
injuriously  affected.  Bueh  v.  Trowbridge  Water- 
toorlu  Co,,  44  L.  J.,  Ch.  645  ;  L.  B.  10  Ch.  459  : 
33  L.  T.  137 ;  23  W.  B.  641. 

Support  to  Bower.  J — ^A  sewer  made  by  the 
metropolitan  commissioners  of  sewers  under  the 
powers  vested  in  them  by  11  &  12  Vict.  c.  112, 
was  transferred  to  the  metropolitan  board  of 
works  by  18  &  19  Vict  c.  120.  The  Metropolitan 
Bailway  Company  having,  by  the  construction  of 
their  railway,  deprived  the  sewer  of  its  lateral 
support  less  than  twenty  years  after  it  was  made, 
the  sewer  burst.  In  an  action  by  the  metro- 
politan board  ai  works  to  recover  the  sum 
awarded  by  an  arbitrator,  under  the  Lands 
Clauses  Act,  for  the  damage  thereby  sustained : 
— Held,  that  the  metropolitan  board  of  works 
had  acquired  no  right  to  lateral  support  for  their 
sewer,  either  under  the  above  acts  or  otherwise, 
and  were  not  entitled  to  recover.  Metropolitan 
Board  of  Wttrke  v.  Metropolitan  By,,  38  L.  J., 
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C.  p.  172  ;  L.  R.  4  C.  P.  192  ;  19  L.  T.  744 ;  17 
W.  R.  416— Ex.  Ch. 

SubMil  of  Street — Cnl-de^^ae.] — A  railway 
company  anthorised  to  constmct  a  line  of  rail- 
-way  under  a  public  street  is  not  bound  to  give 
notice  to  treat  or  to  pay  compensation  to  the 
owner  of  the  land  adjoining  the  street  in  respect 
of  any  part  of  the  soil  of  such  public  street. 
^Stwrh  Y.  Eiut  London  Hy,,  42  L.  J.,  Gh.  477 ; 
L.  R.  16  £q.  108  ;  21  W.  R.  590. 

A  cul-de-sac  dedicated  to  the  public  is  for 
this  purpose  in  the  same  position  as  a  public 
street.    Ih, 

A  penon  Was  the  owner  of  a  piece  of  ground 
with  two  rows  of  houses  which  had  existed  more 
than  twenty  years,  with  a  passage  between  them 
ending  in  a  cul-de-sac,  the  whole  of  the  soil  of 
which  was  conTeyed  to  him.  A  railway  com- 
pany, under  the  powers  of  its  act,  gave  notice 
to  treat  for  some  of  the  houses  on  each  side,  but 
the  soil  of  the  passage  between  the  houses  was 
expressly  excluded  from  the  notice.  The  rail- 
way was  to  be  carried  in  a  tunnel  under  the 
property.  Evidence  tending  to  shew  dedication 
txiing  given,  an  injunction  to  restrain  the  com- 
pany from  entering  on  the  cul-de-sac  without 
giving  notice  to  treat  was  dissolved.    Ih. 

A  railway  company  under  its  act,  with  which 
was  incorporatea  the  Lands  Chiuses  Act,  1845, 
took  some  houses,  the  property  of  S.,  and  tunnelled 
under  the  part  of  a  passage,  of  which  he  was  the 
owner,  lying  between  the  houses.  He  called 
upon  the  company  to  undertake,  before  1.30  of 
Wednesday,  9th  of  October,  1872,  not  to  enter 
into  possession  of  such  portion  of  the  passage  as 
lay  between  the  houses  taken  by  the  company, 
but  the  company  did  not  enter  into  any  such 
undertaking.  S.  filed  a  bill  for  an  injunction  to 
restrain  the  railway  company  from  taking  or 
using  any  part  of  the  passage  without  giving 
him  due  notice  and  making  him  compensation. 
An  injunction  was  granted,  which  was  dissolved 
upon  the  application  of  the  company  upon 
paying  lOOZ.  into  court  to  answer  the  amount 
of  any  compensation  which  might  be  awaitied. 
The  company  alleged  that  the  passage  was  a 
public  one,  and  there  was  no  occasion  for  it  to 
give  notice  to  or  compensate  S. : — Held,  that 
the  question  whether  the  passage  was  a  private 
or  public  way  did  not  affect  the  case,  as  S.  had 
a  good  title  to  the  subsoil,  and  that  S.  was 
entitled  to  compensation  under  the  Lands 
Clauses  Act,  1845,  s.  68,  for  any  damages  he 
had  sustained,  and  that  as  the  company  had 
held  him  at  arm's  length,  it  must  pay  the  costs 
up  to  the  hearing.  Soueh  v.  Eoit  London  Ry.^ 
22  W.  R.  566. 

Disturbing  Ferry.] — A  railway  company  under 
the  powers  of  their  special  acts  constructed  a 
bridge  and  a  footway  across  a  river,  at  a  distance 
of  about  six  hundred  yards  from  the  landing- 
place  of  an  ancient  ferry,  but  without  any 
physical  interference  with  the  passage  of  the 
ferry-boats.  The  bridge  when  completed  was 
opened  to  foot-passengers  on  payment  of  tolls, 
and  also  used  for  conveyance  of  merchandise  by 
the  company's  trains,  causing  a  serious  diminu- 
tion in  the  profits  of  the  ferry  : — Held,  that  the 
owner  of  the  ferry  was  entitled  to  compensation 
under  the  Railways  Glauses  Act,  1845,  s.  6,  as 
being  a  person  interested  in  land  (which  included 
a  hereditament  such  as  a  ferry)  injuriously 
affected  by  the  company's  works,  for  the  injury 


to  the  ferry  was  the  direct  and  immediate  result 
of  the  construction  of  the  bridge  for  the  use  of 
passengers.  Reg.  t.  Cambrian  Ry.y  40  L.  J., 
Q.  B.  169 ;  L.  R.  6  Q.  B.  422 ;  25  L.  T.  84 ;  19 
W.  R.  1138.    Rut  Me  next  case. 

A  railway  company,  under  the  authority  of  its 
act,  constructed  across  a  river  half  a  mile  above 
an  ancient  ferry,  a  railway  bridge  and  a  foot- 
bridge, the  foot-bridge  being  used  by  persons 
going  to  the  railway  station  and  also  to  other 
places.  The  traffic  across  the  ferry  fell  off.  and 
the  ferry  was  given  up.  The  owners  of  the  ferry 
claimed  compensation  under  the  Lands  and  Rail- 
ways Clauses  Acts  : — Held,  that  no  compensation 
could  be  recovered,  first,  on  the  ground  that  an 
action  could  not  have  been  maintained  for  dis- 
turbance of  the  ferry  in  respect  of  the  traffic 
either  by  the  railway  or  by  the  foot-bridge,  if 
they  had  been  erectcxl  without  the  authority  of 
an  act ;  and,  secondly,  on  the  ground  that,  the 
injury  to  the  ferry  being  occasioned,  not  by  the 
construction  but  by  the  working  of  the  railway, 
the  ferry  had  not  been  injuriously  affected  within 
the  Lands  Glauses  Act  or  the  Railways  Glauses 
Act.  Hopkins  v.  G.  X.  Ry.,  46  L.  J.,  Q.  B.  265  ; 
2  Q.  B.  D.  224  ;  36  L,  T.  898— C.  A. 

Ferry  pasting  with  Land.] — A  ferry  may 
pass  with  land,  under  a  conveyance  of  the  land, 
with  '*all  profits  and  commodities  belonging  to 
the  same"  ;  and  where,  as  far  as  living  memory 
went,  the  land  and  ferry  had  always  been 
enjoyed  by  the  same  pei'son,  and  there  was  no 
evidence  to  shew  that  they  ever  had  been  the 
subjects  of  separate  conveyance  : — Held,  that  a 
jury,  in  awarding  compensation  to  the  owner  of 
the  land,  under  8  &  9  Vict.  c.  20,  s.  6,  was  justi- 
fied in  concluding  that  the  ferry  did  pass  with 
the  land  under  these  words.  Reg.  v.  bt.  N.  Ry.y 
14  Q.  B.  25  ;  19  L.  J.,  Q.  B.  25  ;  14  Jur.  128. 

2.  AiroiENT  Lights. 

Obitrnotion  ot  ] — ^When  a  school  board  acquires 
land  as  a  site  for  a  school,  under  the  compulsoiy 
powers  given  by  the  Elementary  Education  Act, 
1870,  and  builds  a  school  so  as  to  obstruct  the 
ancient  lights  of  an  adjoining  landowner,  the 
remedy  of  the  adjoining  landowner  is  by 
claiming  compensation  under  the  Lands  Glauses 
Act,  1846,  s.  68,  and  not  by  bill  for  an  injunction. 
Clark  V.  London  School  Ritardy  43  L.  J.,  Gh. 
421  ;  L.  R.  9  Ch.  120  ;  29  L.  T.  903  ;  22  W.  R. 
354. 

By  the  Railway  Clearing  House  Extension 
Act,  37  Vict.  c.  xvi.,  which  incorporated  the  Lands 
Clauses  Act,  1845,  the  railway  clearing  com- 
mittee was  empowered  to  take  lands,  and  to 
erect  thereon  any  buildings  and  works  for  the 
purpose  of  the  clearing  system.  The  owners  of 
a  neighbouring  house  filed  a  bill  to  restrain  the 
erection  of  a  building  on  land  acquired  under 
the  act,  on  the  ground  that  it  interfered  with 
their  ancient  lights : — Held,  that  the  clearing 
committee  could  not  be  restrained  by  injunction, 
and  that  the  plaintiff'  remedy  was  under  the 
Lands  Glauses  Act,  1845,  s.  68.  Redford  (Duke) 
V.  Dawson,  44  L.  J.,  Gh.,  549  ;  L.  R.  20  Eq.  353  ; 
33  L.  T.  156. 

By  an  act  incorporating  the  Lands  Glauses 
Acts,  the  metropolitan  board  of  works  were 
authorised  to  acquire  specified  land  for  the  pur- 
pose of  (among  others)  the  G.  Street  improvement, 
and  to  purchase  easements  over  such  land.  By 
s.  83  of  their  act  they  were  required  to  sell  or 
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let  specified  portions  of  the  land  for  the  construc- 
tion and  maintenance  of  artizans*  dwellings,  so 
that  the  land  should  be  cleared  of  existing  houses 
by  degrees  and  a  minimum  number  of  dwellings 
should  be  provided.  Bj  an  amendment  act  the 
board  were  required  to  devote  three  plots  of 
land,  the  subject  of  the  G.  improvement,  to  pro- 
vide a  minimum  number  of  artizans*  dwellings, 
and  s.  33  of  the  principal  act  was  repealed  with 
respect  to  the  G.  improvement : — ^Held,  that 
provisions  as  to  selling  and  letting  similar  to 
those  contained  in  s.  33  of  the  principal  act 
were  implied  by  the  amendment  act : — That  an 
adjoining  owner  had  no  right  to  an  injunction 
to  restrain  a  tenant  of  the  board  from  obstruct- 
ing ancient  lights  by  building  artisans'  dwellings 
on  one  of  the  plots  of  land  devoted  to  that  pur- 
pose, but  that  his  right  was  to  compensation 
from  the  board  under  s.  68  of  the  Lan(&  Clauses 
Act,  1845  ;  and  that  the  board  could  not  impose 
on  their  tenant  a  liability  to  be  restrained  from 
building  the  artizans*  dwellings  so  as  to  obstruct 
access  of  light  to  ancient  lights.  Wigram  v. 
Fryer,  66  L.  J.  Ch.  1098  ;  36  Ch.  D.  87  ;  57  L.  T. 
255  ;  36  W.  R.  100. 

BTew  Building  Erected.] — The  claimants,  being 
the  owners  of  certain  buildings  with  ancient 
lights,  pulled  them  down  and  erected  a  new 
building  on  their  site.  The  position  of  certain 
portions  of  the  windows  of  the  new  building 
coincided  with  that  of  portions  of  the  old  win- 
dows, while  other  portions  of  the  new  windows 
occupied  wholly  different  positions.  Before  any 
right  to  the  access  of  light  to  the  non-ooinciding 
portions  of  the  new  windows  had  been  acquired, 
a  railway  company,  in  the  exercise  of  their 
powers,  erected  a  warehouse  which  obstructed 
the  lights  of  windows  in  the  new  building: — 
Held,  that  the  claimants  were  entitled  to  com- 
pensation in  respect  of  the  whole  of  the  windows 
so  obstructed,  including  the  windows  and  por- 
tions of  windows  which  did  not  coincide  with 
any  of  the  ancient  lights.  London^  Tilbury  and 
Southend  By.  and  Gatoer^s  Walk  SnhooU,  In  re, 
59  L.  J.,  Q.  B.  162 ;  24  Q.  B.  D.  326 ;  62  L.  T. 
306  ;  38  W.  R.  343— C.  A. 

Lands  Clansei  Act  Excluded.] — ^A  vestry  was 
empowered  by  local  acts  (35  Geo.  3,  c.  73,  and 
57  Geo.  3,  c.  29}  to  pave  and  repair,  and  to  raise 
or  lower  the  ground  of  the  streets  within  their 
district,  without  making  compensation  to  owners 
of  property  thereby  injured.  The  Metropolis 
Local  Management  Act,  1855,  by  s.  98,  empowers 
every  vestry  to  pave  and  repair,  and  to  raise  or 
lower  the  ground  or  soil  of  the  streets  in  their 
district  as  they  think  fit ;  and  by  s.  150,  they 
have  power  to  purchase  "  any  land  or  any  right 
or  easement  in  or  over  land,"  necessary  for  the 
formation  or  protection  of  any  works  authorised 
to  be  executed  under  the  act.  By  ss.  151  and 
152,  the  Lands  Clauses  Act,  1845,  except  the 
compulsory  purchase  clauses,  16  to  68,  which  are 
expressly  excluded,  is  incorporated;  and  by 
8.  247,  all  acts  which  are  inconsistent  with  the 
metropolitan  act  are  repealed.  Under  the  pro- 
visions of  these  acts,  or  one  or  more  of  them,  the 
vestiy  raised  and  altered  the  road  and  pavement 
of  a  street  in  their  district  in  a  manner  justified 
by  the  act,  but  thereby  obstructed  the  ancient 
lights  of  and  entrances  to  certain  houses  of  the 
plaintiff,  and  injuriously  affected  the  houses. 
Notice  was  given  to  the  vestry  under  the  Lauds 
Clauses  Act,  s.  68,  to  summon  a  jury  to  settle  the 


amount  of  compensation,  bat  the  vestry  refused 
to  pay  the  compensation  claimed,  or  to  enter  into 
any  agreement,  or  to  summon  a  jury : — ^Held. 
that  the  works  were  done  under  the  local  acts  of 
Greo.  3,  which  were  not  repealed  or  superseded  by 
the  Metropolitan  Local  Management  Act,  1855*: 
that,  there  having  been  no  agreement  to  purchase. 
ss.  160, 151  and  152  of  the  Metropolitan  Act  did 
not  apply  ;  and  that  s.  68  of  the  Lands  Clauses 
Act  being  expressly  excluded  from  the  metio- 
politan  act,  the  plaintiff  had  no  claim  under 
that  section.  Baker  v.  St.  Marylebone  Vutry. 
35  L.  T.  129  ;  24  W.  R.  848. 

3.  Commons. 

Agreement  wliether  enforeeable.] — Sects.  101 
to  106,  inclusive,  of  the  Lands  Clauses  Act,  1845. 
with  reference  to  the  ascertaining  of  compensa- 
tion for  common  lands,  are  not  imperative  se  as 
to  preclude  the  enforcement  of  specific  perform- 
ance of  an  agreement  entered  into  otherwee 
than  as  mentioned  in  those  sections.  Bee  r. 
Stafford  and  UUoxeter  By.,  23  W.  R.  863. 

Amount  DiTisible.]— The  copyhold  tenants  of 
a  manor  were  entitled  to  common  of  pasture 
upon  waste  and  lammas  lands  subject  to  by-laws 
made  by  the  homage,  and  such  rights  were  pre- 
served after  enfranchisement.  The  last  by-laws, 
made  in  1835,  provided  that  every  copyholder 
and  freeholder  should  be  entitled  to  turn  on  one 
head  of  cattle  for  every  101.  of  annual  value  of 
his  lands  and  tenements,  provided  that  the  whole 
number  should  not  exceed  thirty ;  and  that 
every  occupier  of  any  copyhold  or  freehold  lands 
should  be  entitled  to  turn  on  a  certain  number 
of  cattle  according  to  the  rental  or  annual  value 
of  his  lands  and  tenements.  Portions  of  the 
common  lands  were  taken  compulsorily,  and 
compensation  for  the  rights  of  common  was  paid 
to  a  conmiittee  of  the  copyholders  : — ^Held,  that 
such  compensation  was  divisible  among  the 
copyhold  tenants  of  the  manor  and  the  free- 
holders within  the  manor  according  to  the  stint 
fixed  by  the  first  clause  of  the  by-ktws.  liw  v. 
Amherst,  44  L.  J.,  Ch.  666;  L.  R.  20  £q. 
403. 

Every  freeman  of  Bedford  was  entitled  so  long 
as  he  was  resident  there  to  turn  out  one  head  of 
stock  annually  upon  certain  commonable  land. 
Non-resident  freemen  had  no  such  right  over  the 
land,  but  might  obtain  such  right  by  coming  to 
reside  in  Bedford.  A  railway  company  took 
part  of  the  land,  and  the  compensation  money 
paid  for  the  extinction  of  commonable  rights 
was  paid  into  court.  In  a  suit  for  ascertaining 
the  rights  of  all  parties  to  the  money : — Held, 
that  the  money  ought  to  be  reinvested  in  land  to 
be  held  on  the  same  trusts  as  that  sold;  and 
that  in  the  meantime  the  same  ought  to  be 
invested  in  stock,  and  the  dividend^  divided 
among  such  freemen  as  would  have  been  entitled 
in  each  year  to  rights  of  common  over  the  land. 
yiuh  V.  Coovihs,  37  L.  J.,  Ch,  600 ;  L.  R.  6  Kq. 
51 ;  16  W.  R.  663. 

4.  Copyholds. 

Enfranchisement — Baaii  cf  Aaeesiment.]— In 
1873  a  railway  company  took  possession  of  cer- 
tain copyhold  land,  and  erected  works  thereon. 
In  November,  1875,  the  conveyance  to  the  com- 
pany was  executed  and  enroUed.  In  January, 
1877,  the  lord  required  the  company  to  enfran- 
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chise  the  land,  and  the  question  of  the  compensa- 
tion payable  to  the  lord  was  referred  to  arbitra- 
tion. By  the  cnstom  of  the  manor  an  arbitrary 
fine  of  three  years*  improved  value  was  payable 
on  alienation.  The  arbitrator  assessed  the  com- 
psnsation  on  the  basis  of  the  improved  value  of 
the  luid  which  had  accrued  by  reason  of  the 
iKTorks  executed  by  the  company.  Sect.  95  of  the 
Liands  Clauses  Act,  1845,  provides  for  the  con- 
veyance of  copyhold  lancb  to  the  promoters  of 
the  undertaking,  and  stipulates  that  imtil  enfran- 
chisement such  lands  shall  continue  subject  to 
the  same  fines,  rents  and  services  as  were  there- 
tofore payable.  By  s.  96,  within  three  months 
after  the  enrolment  of  the  conveyance,  or  within 
one  month  after  taking  possession,  whichever 
shall  first  happen,  the  promoters  shall  procure 
the  enfranchisement  of  the  lands,  and  for  that 
purpose  shall  apply  to  the  lord  to  enfranchise 
the  same,  and  shall  pay  him  compensation,  "  and 
in  estimating  such  compensation  the  loss  in 
respect  of  the  fines,  heriots  and  other  services 
payable  on  death,  descent,  or  alienation,  or  any 
other  matters  which  would  be  lost  by  the  vesting 
of  such  copyhold  lands  in  the  promoters  of  the 
undertaking  or  by  the  enfranchisement  of  the 
same,  shall  be  allowed  for"  : — Held,  that  the  lord 
was  only  entitled  to  compensation  on  the  basis 
of  the  value  of  the  land  at  the  expiration  of  one 
month  from  the  taking  possession  by  the  com- 
pany. Lowther  v.  Caledonian  Ry,^  61  L.  J.,  Ch. 
108  ;  [1892]  1  Ch.  73 ;  66  L.  T.  62  ;  40  W.  R. 
225--C.A. 

Bevenionary  Interett.] — In  1779,  copyhold 
land,  held  of  Uie  manor  of  T.,  was  demised  for 
a  term  of  sixty-five  years;  the  lessee  obtained 
from  the  lord  at  the  same  time  a  grant  of  part 
of  the  waste  of  the  same  manor,  and  afterwards 
made  a  private  canal,  with  the  consent  of  the 
reversioner  of  the  copyholds,  through  both  the 
copyhold  and  waste  land.  In  1794,  an  act  of 
parliament  was  passed  authorising  a  company  to 
make  the  S.  canal,  of  which  the  {»ivate  canal 
was  to  form  a  part,  and  for  this  purpose  it  was 
to  be  widened  and  improved,  under  certain  con- 
ditions. In  1797,  the  canal  wa»  opened  for 
traffic,  but  no  agreement  was  ever  come  to  for 
the  purchase  of  the  interest  of  the  owner  of  the 
reversion  of  the  copyholds.  Upon  the  expiration 
of  the  lease  in  1844,  an  action  of  ejectment  was 
brought  by  certain  parties  claiming  this  rever- 
sion, and  judgment  was  given  for  Uie  plaintifEs 
in  the  action.  A  bill  was  thereupon  filed  by  the 
lord  of  the  manor,  who  was  under  the  act  entitled 
to  that  portion  of  the  canal  which  ran  through 
the  above  manor,  to  restrain  execution  in  the 
action,  and  to  compel  the  defendants  in  equity 
to  execute  proper  conveyances  to  the  plaintiff, 
on  the  payment  of  what,  if  anything,  was  due 
to  them  for  compensation,  and  also  to  restrain 
the  defendants  from  interfering  with  the  use  of 
the  canal : — Held,  that  the  defendants  were  not, 
under  the  special  circumstances  of  the  case, 
entitled  to  obtain  possession  of  the  land  covered 
by  the  canal,  or  to  interrupt  or  interfere  with  its 
use,  but  that  they  were  entitled  to  receive  fair 
and  reasonable  compensation  for  their  reversion- 
ary interest,  and  that  the  amount  of  such  com- 
pensation was  to  be  ascertained  by  reference  to 
the  value  of  the  land  when  the  reversion  fell 
into  possession,  without  regard  to  its  being 
required  for  the  purposes  of  the  canal.  Beau- 
f&rt  (^Du]t4t)  V.  Patrick,  17  Beav.  60 ;  22  L.  J., 
Ch.  489  ;  17  Jur.  682  ;  1  W.  R.  280. 


ConTejanee.] — ^A  canal  company  was  autho- 
rised by  statute  to  purchase  land  on  voluntary 
or  compulsory  sale  by  the  persons  interested,  at 
prices  to  be  agreed  upon  or  ascertained  by  com- 
missioners or  a  jury  ;  and  a  form  of  conveyance 
was  prescribed,  purporting  that  the  party  granted 
all  his  *'  right,  title  and  interest  to  and  in  the 
same,  and  every  part  thereof,  to  hold  to  the  com- 
pany for  ever.'*  The  company  was  authorised 
to  enter  upon  payment  of  price  or  tender,  and 
was  made  liable  to  render  compensation  for 
damage  done  by  their  works,  if  claimed  within 
six  months.  A  copyholder  in  fee  executed  a 
conveyance  in  the  statutory  form  to  the  company, 
who  paid  him  the  price,  and  entered  : — ^Held, 
that  this  conveyance  passed  only  such  interest 
as  the  copyholder  could  convey  without  the  lord  ; 
and  that  on  the  copyholder's  death,  no  other 
person  having  been  admitted,  the  lord  might, 
seize  quousque  for  want  of  a  tenant,  and  maintain 
ejectment  and  an  action  for  mesne  profits  against 
the  company.  Dimes  v,  Qrani  Junetion  Canal^ 
9  Q.  B.  469  ;  16  L.  J.,  Q.  B.  107  ;  11  Jur.  429— 
Ex.Ch. 

Fms  and  Finei.] — A  steward  of  a  manor, 
entitled  by  a  custom  to  a  fee  upon  surrender  and 
another  fee  upon  admittance  to  copyhold  lands, 
is  only  entitled  to  the  fee  payable  in  respect  of 
a  surrender  without  admittance.  Cooper  v. 
Norfolk  Ry,,  6  Railw.  Cas.  94 ;  3  Ex.  546 ;  18 
L.  J.,  Ex.  176  ;  13  Jur.  195. 

A  lord  of  a  manor,  entitled  by  custom  to  fines 
on  surrender  and  admittance  to  copyholds,  is 
not  entitled  to  payment  of  any  fine  upon  the 
execution  of  a  conveyance  by  a  copyholder  to  a 
railway  company,  or  upon  the  enrolment  of  such 
conveyance ;  nor  to  any  compensation  for  the 
loss  thereof.  Eoclesuutioal  Coinmitsionert  v. 
Z.  i-  S.  W,  Ry.,  14  C.  B.  743  ;  2  C.  L.  R.  1797  ; 
23  L.  J.,  C.  P.  177  ;  18  Jur.  911 ;  2  W.  R.  560. 

The  provisions  of  15  and  16  Vict.  c.  51,  and 
21  &  22  Vict.  c.  94,  do  not  apply  to  a  purchase 
of  copyholds  by  a  railway  company  under  the 
8  &  9  Vict.  c.  18,  s.  95,  so  as  to  entitle  the  lord, 
for  his  own  absolute  use  (as  incident  to  his  life 
estate,  and  against  the  remaindermen),  to  the 
fines  in  respect  of  adnattance  directed  by  s.  6  of 
the  21  &  22  Vict.  c.  94,  to  be  paid  by  the  tenants 
as  a  condition  of  obtaining  enfianchisement. 
WiUon,  In  re,  2  J.  &  H.  619  ;  1  N.  R.  301 ;  32 
L.  J.,  Ch.  191 ;  9  Jur.  (N.S.)  1043  ;  7  L.  T.  772  ; 
11  W.  R.  294. 

5.  Tithes. 

Amount  of  Compensation.] — ^The  clergy  of  the 
city  of  London  were,  by  a  decree  made  under 
the  authority  of  an  act  of  parliament,  37  Hen.  8, 
c.  12,  declared  entitled  to  29,  9d.  in  the  pound  of 
the  rent  by  the  year  of  all  houses,  shops,  &c.,  as 
and  for  tithe.  The  Blackwall  Railway  Com- 
pany's act  empowered  that  company  to  remove 
certain  houses,  and  it  declared,  that  for  indemni- 
fying the  rectors,  &c.,  against  such  loss  as  might 
accrue  to  them  from  the  railway  taking  down 
houses,  &c.,  and  until  new  houses  should  be 
erected  on  the  ground  which  should  be  cleared 
of  such  an  annual  rent  or  value  that  the  tithes 
actually  payable  therefor  should  be  fully  equal 
to  the  tithes  or  yearly  sums  of  money  payable 
for  the  houses  quitted  by  the  occupiers,  the  com- 
pany should  pay  tithes  for  the  houses  quitted  by 
the  occupiers  "  according  to  the  last  assessment 
thereof  to  the  2oth  March  last,"  and  such  sum 
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or  8Ttms  should  diminish  in  proportion  to  the 
tithes  axrtually  payable  for  new  houses  erected 
and  occupied  on  ground  which  should  be  so 
cleared.  In  respect  of  all  the  houses  taken  by 
the  company,  with  the  exception  of  two,  annual 
payments  had  been  taken  in  lieu  of  tithes,  at  a 
rate,  in  each  instance,  below  2s.  9d.  in  the  pound 
on  the  annual  value  agreed  between  the  rector 
and  the  occupiers,  llie  rector  claimed  to  be 
paid  2*,  dd.  in  the  pound  upon  the  annual  yalue 
of  all  the  premises  taken  by  the  company : — 
Held,  that  where  there  had  been  an  agreed  rent, 
but  the  rector  had  received  less  than  2g.  9d.  in  the 
pound,  he  was  not  now  entitled  to  receive  2s.  9d. 
in  the  pound ;  that  the  object  of  the  act  was 
only  to  give  indemnity  to  the  rector  ;  and  that 
the  term  **  assessment "  had  reference  to  the 
arrangement  throughout  the  parish,  whereby  the 
amount  of  tithes  to  be  paid  to  the  25th  March, 
1839,  had  been  understood,  agreed  and  settled. 
Held,  also,  that  the  amount  of  tithe  payable  by 
the  company  was  to  be  credited  with  the  tithes 
actually  payable  to  the  rector  in  respect  of  new 
houses,  and  not  merely  with  the  sums  actually 
received  ^  the  rector  in  respect  of  such  new 
houses.  Jjondon  and  Bla/jkioall  Ry.  v.  Letts^  3 
H.  L.  Cas.  478  ;  6  Railw.  Gas.  687  ;  16  Jur.  995. 
And  see  Ijetts  v.  London  Corn  Exehange  Co.,  1 
De  a.  M.  ac  G.  398. 

Held,  that  the  word  "assessment"'  did  not 
mean  the  assessment  to  the  poor-rate.    lb. 

Where  a  railway  company  was  given  com- 
pulsory powers,  under  a  special  act,  to  take 
property  subject  to  tithes,  on  condition  that  the 
owner  of  the  tithes  was  indemnified,  either  by 
their  being  still  paid  to  him  according  to  the 
last  annu^  assessment,  or  by  purchasing  them 
under  the  Lands  Glauses  Gonsolidation  Act,  1845, 
upon  payment  of  compensation ;  and  the  com- 
pany elected  to  purchase  the  tithes : — ^Held, 
that  the  last  annual  assessment  was  not  to  be 
taken  as  the  basis  for  estimating  the  compensa- 
tion to  be  so  paid.  Hsdaile  v.  Metropolitan  and 
District  Rys.,  46  J.  P.  103. 

Semble,  it  is  only  so  much  of  a  railway  station 
as  is  a  "  house  "  which  is  subject  to  tithes.    lb. 

A  house  is  an  inclosed  space,  with  walls,  a  roof, 
and  an  entrance  capable  of  being  closed.    lb. 

C.  IN  BESPEGT  OF  WHAT  PERSONS. 

"  Owner  or  Proprietor."]— The  words  "  owner 
or  proprietor  of  land,"  used  in  a  compensation 
clause  in  a  local  act,  to  indicate  the  persons  to 
whom  compensation  is  to  be  made  for  injuries 
arising  out  of  the  prosecution  of  the  act,  have  not 
necessarily  any  technical  meaning  confined  to  the 
owner  of  the  inheritance,  but  must  be  construed 
with  reference  to  the  general  object  of  the  act, 
and  mean  any  person  who  has  any  estate  or 
interest — as,  for  instance,  a  tenant — in  the  land 
who  sustains  loss  or  damage.  Lister  v.  Lobley^ 
2H.&W.122;  7  A.  &  E.  124  ;  6  L.  J.,  K.  B.  200. 

Periont  under  Disability.]— Sect.  68  of  the 
I^ands  Glauses  Act,  1846,  applies  to  persons  under 
disability  claiming  compensation  for  permanent 
injury  to  land  as  well  as  to  owners  in  fee.  Stone 
V.  Yeovil  Corporation,  46  L.  J.,  G.  P.  137;  2 
C.  P.  D.  99  ;  86  L.  T.  279  ;  26  W.  R.  240— G.  A. 

A  reference  to  valuation,  under  s.  9,  may  be 

had  in  the   case   of    "permanent  damage  or 

injury  "  to  lands  held  by  a  tenant  for  life,  as  well 

as  to  lands  "  to  be  purchased  or  taken  from  any 

party  under  any  disability  or  incapacity."    lb. 


Idmitod  Interett — Kortgagoos.] — The  pro- 
visions of  s.  68  of  the  Lands  Glauses  Act,  1845, 
apply  not  only  where  a  company  must  be  right- 
fully in  possession,  but  where  compensation  is 
sought  by  persons  having  a  limited  interest,' 
e.g.  mortgagees.  Perks  v.  Great  WyeomAe  Ry^ 
3  Giff.  662 ;  8  Jur.  (N.S.)  1051  ;  7  L.  T.  150 ; 
10  W.  R.  788. 

Semble,  the  court  will  not  subject  a  pereon 
being  in  possession  of  land  taken  by  a  railway 
company  under  the  Lands  Glauses  Act  to  adverse 
proof  of  his  title,  when  the  purchase-money  has 
been  paid  in  court,  under  s.  79.  Sterry^s  Edate. 
In  re,  3  W.  R.  561. 

Tenancy— Bight  to  use  Boom.] — ^A  right  for 

directors  to  use  a  board-room  for  certain  pur- 

Soees,  at  certain  times,  and  for  a  clerk  to  use  a 
esk  in  an  office  for  certain  purposes,  does  not 
constitute  a  tenancy  so  as  to  entitle  the  company 
to  recover  compensation  for  disturbance  under 
the  Lands  Clauses  Acts.  Municipal  Freehold 
Land  Co.  v.  Metropolitan  and  District  Rys^ 
1  Gab.  &  E.  184. 


Intoroifo  Termini.] — ^The  plaintiff  agreed 


to  take  a  theatre  for  eight  weeks,  to  commence 
on  a  future  day.  Beforo  the  commencement  of 
the  term,  and  before  entry  by  the  plaintiff,  the 
defendants,  by  excavating  on  their  property,  de- 
prived the  theatre  of  the  support  of  the  adjacent 
land,  so  that  the  theatre  was  rendered  nnaafe, 
and  was  closed  during  the  eight  weeks  by  order 
of  the  proper  local  authorities.  The  plaintiff 
sued  the  defendants  in  respect  of  the  damage 
suffered  by  him  in  consequence  of  their  acts  : — 
Held,  that  the  defendants  had  injured  a  pro- 
prietary right  of  the  plaintiff,  who  was,  there- 
fore, entitled  to  maintain  the  action.  GUlard  v. 
Cheshire  Lines  Committee,  32  W.  R.  943 — C.  A. 

Length   of  Landlord's   Lutorett.]  —  A. 

agreed,  in  writing,  to  let  to  B.  premises  at  a  rent 
of  36/.,  payable  quarterly ;  and  not  to  raise  the 
rent  or  give  B.  notice  to  quit  so  long  as  he  con- 
tinued to  pay  the  rent  when  due.  A.,  who  had 
only  a  leasehold  interest  to  expire  in  1881,  had 
also  agreed  verbally  with  B.  to  let  him  remain 
in  the  premises  for  such  term  of  years,  not 
exceeding  A.'s  term  therein,  as  B.  might  desire 
to  continue  tenant.  A  railway  company  con- 
tracted to  purchase  the  interest  of  B.  in  the 
premises,  which  he  described  as  **  held  for  any 
term  at  tenant's  option,  but  not  beyond  the  term 
and  interest  of  A.,  which  term  will  expire  in 
1881."  The  company  disputed  B.'s  title  to  the 
interest  described,  and  paid  the  purchase-money 
into  court : — Held,  that  the  relation  of  landlord 
and  tenant  made  B.  a  purchaser  for  valuable 
consideration  to  the  extent  of  his  lease ;  that 
the  Statute  of  Frauds  was  no  bar  in  equity  to 
B.'s  claim ;  that  B.  was  not  a  mere  tenant  from 
year  to  year,  but  had  a  right  to  retain  possession 
as  long  as  his  landlord's  interest  existed,  and  to 
enforce  that  right  in  equity ;  and  that  he  was 
entitled  to  the  purchase-money.  King,  In  re. 
East  London  Ry.,  Er  parte,  L.  R.  16  £q.  521 ; 
29  L.  T.  288  ;  21  W.  R.  881. 


EzerelM  of  Beiorved  Powon— Implitd 


Obligation.] — In  January,  1872,  A.*s  predecessor 
in  title  obtained  by  feu  contract  from  a  superior 
a  building  lot  situated  at  the  soath  side  of  an 
estate.  With  the  contract  was  incorporated  a 
plan  which  shewed  the  whole  estate  divided  into 
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f  euing  lots,  with  several  streets  running  east  and 
west ;  and  one  street  twenty-four  feet  wide,  con- 
necting the  turnpike  road  on  the  north  to  another 
Toad  on  the  south,  and  forming  one  side  of  A.*s 
feu.  The  lot  was  disponed  '*  together  with  free 
ish  and  entry  thereto  by  Uie  streets  laid  down  on 
the  said  plan,  but  in  so  far  only  as  the  same 
may  be  opened  and  not  altered  in  virtue  of  the 
reserved  power  after  mentioned."  The  reserved 
power  was,  that  '*  the  superior  should  have  full 
power  and  liberty  to  vary  and  alter  the  said  plan 
or  streets  or  roads  thereon  in  so  far  as  regards 
the  ground  not  already  feued."  In  July,  1872,  a 
railway  company  gave  the  superior  statutory 
notice  that  they  intended  to  take  a  strip  of 
ground  running  from  east  to  west  through  the 
estate.  In  1877  they  executed  the  worl^  and, 
inter  alia,  cut  off  all  access  for  carriages  by  the 
street  marked  on  the  plan  running  from  south  to 
north,  twenty-four  feet  wide.  None  of  A.'s  land 
was  taken.  In  an  action  by  the  railway  com- 
pany for  Interdict  against  A.  taking  further 
proceedings  in  a  claim  for  compensation  in 
respect  that  his  lands  were  injuriously  affected 
under  s.  6  of  the  Railways  Clauses  (Scotland) 
Act,  1845  : — Held  (Selbome,  L.C.,  doubting), 
that  A.  was  not  entitled  to  compensation, 
because  (1)  the  access  in  question  had  not  been 
"  opened  "  in  the  sense  meant  in  his  feu  contract 
before  the  statutory  notice  ;  and  (2)  there  was 
no  obligation  in  the  feu  contract  cast  upon  the 
superior  to  pursue  his  feuing  scheme,  and  give 
the  feuars  at  some  future  time  access  along  any 
of  the  roads  or  streets  marked  on  the  plan. 
Fleming  v.  Newport  Ry.<,  8  App.  Gas.  265— 
H.  L.  (Sc.) 

Held,  also,  when  there  is  an  implied  obligation 
by  the  superior  to  prosecute  his  feuing  scheme 
for  the  benefit  of  the  feuars,  the  feuars  have  a 
vested  interest  de  future  in  the  roads  and  streets 
phewn  on  the  feuing  plan,  sufficient  to  sustain  a 
claim  for  compensation  under  the  Kailways 
Clauses  (ScotUnd)  Act,  1846.    lb. 

The  compulsory  taking  by  a  railway  company 
under  their  statutory  powers  of  part  of  a 
superior's  estate  cannot  be  regarded  as  equiva- 
lent either  in  fact  or  law,  to  an  exercise 
of  a  power  reserved  by  the  superior  himself. 
Ih. 


Tear  to  Tear.J—Under  a  local  act,  incor- 


porating s.  121  of  the  Lands  Clauses  Act,  1845, 
the  defendants,  in  November,  1865,  served  upon 
the  plaintiff,  who  held  premises  as  yearly  tenant, 
a  notice,  stating  their  intention  to  take  the 
premises,  and  requiring  possession  in  six  months. 
in  fact,  possession  was  not  taken  by  the  defen- 
dants until  1867,  and  the  plaintiff  meanwhile 
remained  in  possession,  and  continued  to  carry 
on  his  business  upon  the  premises.  In  January, 
1867,  the  defendants  took  an  assignment  of  the 
interest  of  the  plaintiff's  landlord  (the  lessee  for 
a  term  of  the  premises),  but  no  landlord's  notice 
to  quit  was  ever  given  to  the  plaintiff.  In  Feb- 
ruary, 1867,  the  defendants  demanded  immediate 
possession  of  the  premises,  declining  to  pay  any 
compensation,  and,  upon  refusal,  obtained  pos- 
session under  a  provision  of  their  local  act,  which, 
however,  required  that  no  such  possession  should 
be  taken  until  payment  or  deposit  of  purchase  or 
compensation-money  should  have  been  made : — 
Held,  that  the  plaintiff  was  entitled  to  compen- 
sation ;  and  that  the  defendants,  had,  therefore, 
not  complied  with  the  provisions  of  their  local 
act,   and    were  liable  to  be  sued  in  trespass. 


CranweU  v.  London  Corporation,  39  L.  J.,  Ex. 
193  ;  L.  R.  5  Ex.  284  ;  22  L.  T.  760— Ex.  Ch. 

A  tenant  from  year  to  year  who  has  received 
notice  under  s.  121  of  the  Lands  Clauses  Act, 
1845,  requiring  him  to  give  up  possession  at  the 
expiration  of  six  months  is  entitled  to  compen- 
sation for  any  expenses  he  may  thereby  incur, 
although  before  the  expiration  of  the  six  months 
he  is  informed  that  the  corporation  do  not  intend 
to  take  possession.  Chaaujich  v.  Rochdale  Im- 
provement Commisnvnerg,  4  W.  R.  643. 

A  tenant,  from  year  to  year,  of  land,  required 
by  a  railway  company  has  no  claim  to  com- 
pensation if  he  has  received  legal  notice  to  quit, 
and  his  land  is  not  required  until  the  expiration 
thereof.    Merrett,  Ea  parte,  2  L.  T.  471. 

A  joint  occupation,  for  business  purposes,  of 
distinct  premises,  separately  leased  to  two  part- 
ners in  trade,  is  not  necessarily  an  interest  less 
than  that  of  a  tenant  from  year  to  year,  though 
there  is  no  formal  stipulation  as  to  the  term  of 
such  occupation.  Meg,  v.  EaM  London  By.,  17 
L.  T.  291. 

Void  Agreement  for  Lease.] — ^A  person 

holding  lands  under  an  agreement  for  lease  for  a 
term  exceeding  three  years,  though  at  law  a  mere 
tenant  from  year  to  year,  is  entitled  to  have  his 
purchase  -  money  and  compensation  for  lands 
required  by  a  company  ass^sed  by  a  jury  or  by 
arbitration,  under  s.  68  of  the  Lands  Clauses  Act. 
Sweetman  v.  Metropolitan  Ry,,  1  H.  &  M.  543  ; 
10  L.  T.  156  ;  12  W.  R.  304, 

Holding  OTor  after  BTotioe.]— A  railway 

act  required  tenants  from  year  to  year  to  deliver 
up  possession  of  their  lands,  if  required  by  the 
company,  six  months  after  notice,  whether  such 
notice  was  given  with  reference  to  the  time  of 
the  conunencement  of  the  tenancy  or  not,  the 
company  compensating  the  tenant  for  his  un- 
expired term  or  interest.  A  tenant  from  year  to- 
year  under  a  Christmas  holding,  who,  on  a  reason* 
able  expectation  that  his  landlord  would  not  put 
an  end  to  the  tenancy,  had  made  improvements- 
on  his  land,  received,  in  January,  notice  to  quit 
in  six  months,  and,  at  the  Michaelmas  following, 
possession  was  demanded  by  the  company.  The 
company  then  finding  that  it  was  not  a  Michael- 
mas holding,  told  the  tenant  he  might  retain 
possession  till  Christnuis.  The  tenant  remained 
in  possession  until  after  that  period : — ^Held, 
that  as  he  had  held  over  after  notice,  his  situa- 
tion was  the  same  as  if  a  regular  landlord's  notice 
had  been  given,  and  that  he  was  not  entitled  to- 
compensation.  Reg.  v.  London  and  SouUiampton 
Rtj.,  2  P.  &  D.  243  ;  10  A.  &  E.  3 ;  1  RaUw.  Cas. 
717  ;  8  L.  J.,  Q.  B.  220. 

The  owner  of  a  freehold  estate,  which  was  in 
the  occupation  of  a  yearly  tenant,  contracted  to 
sell  it  to  a  corporate  body  for  a  sum  of  money 
which  was  paid  into  court.  The  tenant  received 
due  notice  from  the  owner  to  quit  at  the  end  of 
six  months,  but  he  remained  in  possession  without 
the  consent  of  either  vendor  or  of  the  purchaser  : 
— Held,  that  he  was  not  entitled  to  any  portion 
of  the  purchase-money  as  compensation  for  his 
interest  in  the  estate.  Nadin,  Ex  parte,  17 
L.  J.,  Ch.  421. 

Sight  of  EenewaL] — Land,  as  to  which 

a  dispute  as  to  the  amount  of  the  lessee*s  interest 
was  pending  (vis.  whether  he  had  a  right  of 
renewal  for  sixty -one  years  from  1885,  or 
whether  his  interest  expired  altogether  at  th&- 
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end  of  his  existing  term  of  sixty-one  years, 
1890),  was  taken  by  a  railway  company,  under 
an  agreement  by  which  it  was  provided  that 
if  the  lessee  should  substantiate  his  right  of 
renewal,  the  company  would  pay  him  a  further 
sum  (the  amount,  if  in  dispute,  to  be  settled  by 
arbitration,  pursuant  to  the  Lands  Clauses  Act), 
in  addition  to  the  price  of  the  existing  term. 
The  company  having  since  bought  up  the 
lessor*s  reversion  in  fee,  the  lessee  filed  a  bill 
against  them,  praying  a  declaration  of  his 
right  to  a  renewal  from  1885,  and  payment  of 
compensation  on  that  footing  : — Held,  that  the 
court  had  jurisdiction  to  decide  this  question 
of  f  ature  right  of  renewal,  on  which  the  lessee's 
claim  to  oompensation  depended,  and  for  ascer- 
taining  which  no  means  were  afforded  by  the 
Lands  Clauses  Act.  Boffff  v.  Midland  Ry.^ 
36  L.  J.,  Ch.  440 ;  L.  R,  4  Eq.  310  ;  16  L.  T.  113. 


Preoarions  Intereits — ^LnproTementi.] — 


A  lessee,  who  has  expended  large  sums  upon 
the  land  demised,  under  a  reasonable  expectation 
of  a  renewal  of  his  lease,  is  not  entitled  to  com- 
pensation in  respect  of  such  expectancy,  where 
the  land  is  taken  from  him  by  a  company  under 
a  statute  directing  compensation  to  be  paid  to 
the  owners  and  occupiers  of  land  through,  under, 
in,  or  upon  which  the  works  authorised  should 
be  made,  for  the  value  of  such  land,  and  also  for 
the  damages  sustained  by  them  in  making  such 
works.  R^a  v.  Mancheker  and  Liverpool  Ry.<, 
«  N.  &  M.  186 ;  4  A.  &  £.  650 ;  1  H.  &  W. 
689  ;  5  L.  J.,  K.  B.  106. 

Tenants  held  a  piece  of  ground,  at  a  yearly 
Tent,  under  a  written  agreement.  The  rent  was 
payable  half-yearly,  at  Lady-day  and  Michael- 
mas-day. No  term  was  mentioned,  but  the 
tenancy  was  to  be  determinable  by  six  months' 
notice  on  either  side.  It  was  provided,  that  in 
case  the  tenants  erected  nay  buildings  on  the 
{ground,  they  were  to  have  the  privilege  of  re- 
moving them  at  any  time  during  the  occupation, 
or,  otherwise,  they  were  to  be  allowed  a  bene- 
ficial interest  in  the  same  to  the  amount  of  the 
sum  expended  in  the  erection  of  the  buildings, 
such  beneficial  interest  to  extend  over  a  period 
of  twenty  years  from  the  date  thereof ;  that  was 
to  say,  if  they  were  required  to  give  up  possession 
before  the  expiration  of  the  term,  they  were  to 
be  allowed  one-twentieth  part  of  the  amount 
-expended  for  each  remaining  year  of  the  unex- 
pired term.  They  erected  buildings  on  the  land. 
A  company  having  purchased  the  freehold, 
"subject,  nevertheless,  to  the  tenants*  rights," 
served  the  tenante  with  a  notice  to  quit,  and 
subsequently  took  possession  imder  the  powers  of 
the  Lands  Clauses  Act,  and  commenced  palling 
■down  the  buildings  that  had  been  erected : — 
Held,  that,  notwithstanding  the  determination 
of  the  tenancy  by  the  notice,  the  tenants  had 
such  an  interest  in  tl.a  premises  as  entitled  them 
to  an  injunction  to  restrain  the  company  from 
removing  or  otherwise  dealing  with  the  premises 
until  that  interest  was  provided  for.  uogers  v. 
Hull  Dock  Co.,  34  L.  J.,  Ch.  165  ;  10  Jur.  (N.S.) 
1245  ;  11  L.  T.  463;  13  W.  R.  217.  See  also 
Holt  V.  GasUglU  and  Coke  Co,,  41  L.  J.,  Q.  6. 
351 ;  L.  R.  7  Q.  B.  72  ;  27  L.  T.  442. 


Termination  of  Intereit  of  Claimant.] — 


A  railway  company  commenced  to  build  ware< 
honses,  which  were  intended  to  be  100  feet  in 
height.  The  lessee  of  a  warehouse,  the  light  of 
-which  would  be  affected  when  the  buildings 


were  completed,  gave  notice  to  the  railway  com- 
pany that  he  held  on  a  lease  for  an  unexpireil 
term  of  fourteen  years,  which  could  be  determined 
by  six  months'  notice,  to  expire  on  November  11 
then  next,  and  required  the  company  to  d^ber- 
mine  whether  they  would  take  over  the  lease,  or 
whether  he  should  give  the  requisite  notice.  The 
company  declined  to  interfere,  and  the  lessee  on 
May  6  gave  notice  to  determine  his  tenancy. 
There  was  no  evidence  that  at  the  time  the 
building  had  progressed  so  far  as  to  affect  the 
light  to  the  warehouse.  Afterwards  the  lessee 
gave  notice  to  the  company  of  his  claim  for  com- 
pensation for  injuriously  affecting  his  lands,  and 
an  inquiry  was  held  before  the  sheriff  and  a  jnir: 
— Held,  liiat  the  act  of  the  lessee  in  giving  notice 
to  terminate  his  lease,  not  being  the  natural 
result  of  the  acts  of  the  railway  company,  bat  a 
free  exercise  of  will  on  his  part,  he  oGnld  not 
recover  compensation  on  the  tooting  that  he  was 
entitled  to  a  fourteen  years*  lea^e.  Reg.  v. 
PouUer,  57  L.  J.,  Q.  B.  138  ;  20  Q.  B.  D.  132  ; 
68  L.  T.  534;  36  W.  R.  117;  52  J.  P.  244— 
C.A. 

A.,  in  occupation  of  land  under  a  building 
ag^reement  determinable  if  the  buildings  were  not 
completed  by  the  30th  of  November,  1885,  was 
informed  in  1883  of  the  promotion  of  a  bill  for  a 
railway  which  would  affect  the  land.  A.  there- 
upon had  an  interview  with  his  ]andlopd''s  agent, 
who  told  him  to  suspend  building  operations  till 
the  result  of  the  railway  scheme  was  known — 
no  express  agreement  to  extend  the  time  for 
building  being  oome  to.  In  1883,  the  company 
obtained  their  act,  and  on  the  3l8t  of  July,  1883, 
purchased  from  the  landlord  such  part  of  the 
land  as  was  required ;  the  purchase  being  made 
expressly  subject  to  the  building  agreement.  On 
the  16th  of  September,  1884,  the  company  gave 
A.  notice  to  treat.  A.  sent  in  no  claim,  and  in 
January,  1886,  the  company  took  possession 
without  making  a  deposit  or  giving  a  bond,  as 
required  by  the  Lands  Clauses  Act,  insisting  that 
A.  had  no  interest  in  the  land.  A.  thereupon 
commenced  his  action  for  an  injunction,  and  to 
have  it  declared  that  the  building  agreement  was 
subsisting  and  that  he  was  entitled  to  have  bis 
interest  assessed  on  that  footing : — Held,  that  as 
the  company  had,  without  complying  with  the 
provisions  of  the  Lands  Clauses  Act,  entered 
upon  land  of  which  A.  was  lawfully  in  occupation, 
he  had  ground  for  an  action,  and  that,  the  action 
being  brought  to  trial,  the  court  had  jurisdiction 
to  make  a  declaration  as  to  his  interest  in  the 
property ;  and  that,  although  the  term  named 
in  the  agreement  had  expired,  he  had  an  interest 
in  the  land,  for  that  the  agent*s  direction  to  sus- 
pend building  raised  an  equity  against  the  land- 
lord to  prevent  his  ejecting  A.  at  the  end  of  the 
term  until  he  had  a  reasonable  time  after  notice 
to  complete  the  building,  and  that  the  railway 
company  took  subject  to  that  liability.  Birming- 
ham Land  Co.  y,  L.^  N.  TT.  i2y.,40Ch.D.268; 
60  L.  T.  527— C.  A. 


Hnngerford  Market  Aet.] — ^The  Hnngerw 


ford  Market  Company  was  empowered  to  make 
oompulsoiy  purchases  of  land  for  the  use  of  the 
market,  and  the  leases,  &c.,  of  the  premises  on 
it ;  and  the  lessees  and  tenants  for  yean  or  at 
wiU  were  to  give  up  possession  at  three  months* 
notice,  but  compens^ition  was  to  be  made  to 
any  such  tenant  required  to  quit  before  the 
expiration  of  his  term.  The  act  provided,  that 
all  tenants  for  years,  from  year  to  year,  or  at 
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will,  ''who  shall  sustain  any  loss,  damage,  or 
injury  in  respect  of  any  interest  whatsoever  for 
goodwill,  improvements,  tenants*  fixtures,  or 
otherwise,  which  they  now  enjoy,  by  reason  of 
the  passing  of  this  act,*'  should  be  entitled  to 
compensation,  to  be  assessed,  if  necessary,  by  a 
jury.  A  tenant  from  year  to  year  was  ejected 
by  the  company,  but  received  a  regular  half- 
year's  notice  to  quit.  She  had  been  many  years 
in  possession,  and  the  tenancy  was  not  likely  to 
have  been  determined  if  the  act  had  not  passed : 
— Held,  that  she  was  entitled  to  compensation 
for  the  whole  marketable  interest  which  she  had 
in  the  premises  at  the  time  when  the  act  passed  ; 
and  that  the  goodwill,  though  of  premises  of  so 
uncertain  a  tenure,  was  protected  by  the  act 
as  an  interest  which  would,  practiciUly,  have 
been  valuable  as  between  the  tenant  and  a  pur- 
chaser, though  it  was  not  a  legal  interest  as 
against  the  Umdlord.  FarUno,  Ex  parte,  2  B.  ^  Ad. 
341  ;  9  L.  J.  (0.8.)  E.  B.  255. 

Otherwise,  where  the  tenancy  was  from  year 
to  year,  determinable  at  three  months*  notice 
•ending  with  the  year,  and  with  a  stipulation 
against  underletting  without  leave.    lb. 

When,  under  the  provisions  of  the  same  act, 
the  company  was  treating  for  the  purchase  of 
<;ertain  premises,  a  person  entered  into  an  agree- 
ment to  rent  them  for  one  year,  and  that  if,  with 
the  owners*  consent,  he  should  hold  beyond  the 
year,  he  should  quit,  or  be  at  liberty  to  quit,  at 
any  quarter-day,  on  receiving  or  giving  three 
months'  notice ;  that  he  would  not  underlet  or 
give  up  possession  to  anyone,  make  any  alteration 
\iithout  a  written  consent  of  his  landlord,  would 
keep  e^  the  glass  entire,  and  so  leave  the  same, 
together  with  all  articles  mentioned  in  a  schedule, 
and  all  improvements  or  additions  which  he 
should  make  during  his  occupation,  for  the  benefit 
of  his  landlord.  The  tenant  occupied,  with(-the 
consent  of  his  landlord,  for  several  years,  while 
the  above  negotiations  were  proceeding.  He 
afterwards  received  due  notice  to  quit,  and  the 
purchase  by  the  company  was  completed  : — ^Held, 
that  he  was  not  entitled  to  compensation  from 
the  company  in  respect  of  the  improvements 
made  by  him  during  his  occupation.  Reg.  v. 
Hungerford  Market  Co.,  1  P.  &  D.A92  ;  9  A.&E. 
463 ;  8  L.  J.,  Q.  B.  114.  S.  C,  1  N.  &  M.  404, 
^48  ;  4  B.  &  Ad.  592,  596. 

A  tenant,  whose  term  had  expired,  was  en  titled 
to  compensation  for  goodwill,  and  for  the  chance 
of  obtaining  a  renewal,  under  the  same  act.    Ih, 

But  not  for  fixtures  set  up  or  purchased,  or  for 
improvements  made  by  him,  inasmuch  as  he  had 
no  legal  interest  in  them : — Held,  nevertheless, 
that  this  might  be  considered  by  the  jury  in 
•estimating  the  chance  of  a  beneficial  removaL  Ih, 


Letf  thaa  One  Year.]-— By  s.  121  of  the 


Lands  Claasep  Act,  if  any  such  lands  (i.e.  lands 
authorised  to  be  taken)  shall  be  in  the  possession 
of  any  person  having  no  greater  interest  therein 
than  as  a  tenant  for  a  year,  or  from  year  to  year, 
and  if  such  person  be  required  to  give  up  posses- 
sion of  any  lands  so  occupied  by  him  before  the 
expiration  of  his  term  or  interest  therein,  he 
shall  be  entitled  to  compensatioa  for  the  value 
of  his  unexpired  term  or  interest,  and  the  amount 
of  such  compensation  shall  be  determined  by  two 
justices  in  case  the  parties  differ  about  the  same  : 
— Held,  that  the  section  applied  to  the  case  of  a 
person  who  had  less  than  one  year  of  a  term 
unexpired  at  the  date  of  his  being  required  to 
^ive  up  possession ;   and  that  such  person  was 


not  entitled  to  proceed  under  s.  68,  and  claim  to 
have  the  compensation  settled  by  arbitration. 
Reg.  V.  Q.  N.  Ry.,  46  L.  J.,  Q.  B.  4 ;  2  Q.  B.  D. 
151 ;  35  L.  T.  551 ;  25  W.  R.  41. 

Quarterly  Tenant.] — The  metropolitan 


board  of  works  had,  under  the  powers  of  the 
Metropolitan  Streets  Improvement  Act,  1872, 
purchased  a  house  of  the  owner,  pending  the 
plaintiffs  tenancy,  and  had  given  the  plaintiff, 
who  was  a  quarterly  tenant,  notice  to  quit  at 
the  expiration  of  his  tenancy.  On  motion  for  an 
injunction  to  restrain  the  board  from  entering 
upon  the  premises  until  they  had  given  the 
pmintiff  the  notice  to  treat  required  by  s.  18  of 
the  Lands  Clauses  Act,  1845,  and  should  have 
paid  him,  or  deposited  in  the  bank,  the  com- 

Eensation  awarded  to  be  paid  under  the  act  for 
is  interest  in  t^e  premises: — ^Held,  that  the 
plaintiff,  as  a  quarterly  tenant,  had  no  interest, 
legal  or  equitable,  in  the  premises  within  the 
meaning  of  a.  18  of  the  ijands  Clauses  Act. 
Syerg  v.  Metropolitan  Board  of  Works,  36  L.  T. 
277— C.  A. 

The  board,  in  giving  the  notice  to  quit,  were 
merely  exercising  their  right  as  reversioners  under 
their  purchase  from  the  freeholder.    Ih. 

Exeentor — Title  to  Lease.] — ^A  testator  directed 
that  his  sons,  with  whom  he  had  been  in  partner- 
ship, might  hold,  use,  occupy  and  enjoy  certain 
leasehold  premises  so  long  as  they  might  carry 
on  business  therein,  they  paying  the  rent.  The 
premises  were  required  by  a  public  body  for  im- 
provements under  an  act  of  parliament  giving  them 
power  compulsorily  to  purchase  lands  and  premises, 
and  they  nad  given  notice  to  purchase.  The 
executor  claim^  compensation  for  the  interest 
which  his  testator's  estate  had  therein,  and  the 
sons  also  claimed  compensation  for  the  compul- 
sory loss  of  their  business  :  —  Held,  that  the 
executor  was  entitled  to  a  gross  simi  in  respect  of 
the  value  of  the  testator's  lease,  subject  to  a 
deduction  of  the  value  of  the  interest  of  the  sons 
in  the  premises,  in  consequence  of  their  being 
compelled  to  cease  carryins:  on  their  business. 
Penny  v.  Penny,  37  L.  J.,  Ch.  340  ;  L.  R.  5  E(i. 
227  ;  18  L.  T.  13  ;  16  W.  R.  671. 

Litoratt  ereated— After  BTotiee  to  Treat.] — An 
interest  in  property  created  by  an  agreement 
entered  into  by  the  owner  after  a  notice  to  treat 
has  been  served  on  him  is  not  a  subject  for  com- 
pensation. Edwards,  Ex  parte,  40  L.  J.,  Ch. 
697 ;  L.  R.  12  Eq.  389 ;  25  L.  T.  149 ;  19  W.  R.  1047. 

Where,  therefore,  an  owner  of  property  after 
a  notice  to  treat  had  been  served  on  him  entered 
into  an  agreement  with  a  person  who  had  for 
several  years  occupied  part  of  the  property  ss  a 
weekly  tenant  for  a  lease  of  the  same  to  him  for 
a  term  of  three  years  : — Held,  that  the  tenant 
was  not  entitled  to  compensation  in  respect  of 
the  interest  created  by  such  agreement.    Ih, 

After  Act  passed.] — Where,  by  act  of 


parliament,  a  corporation  was  empjwcrcd  to 
purchase  subsisting  interests  in  certain  heredita- 
ments, and  it  was  directed  that  the  purchase- 
money  should  be  reinvested  in  land,  and  in  the 
meantime  be  laid  out  in  funds,  and  dividends 
paid  to  persons  entitled  to  rents : — Held,  that 
neither  persons  who  had  taken  leases  since  the 
passing  of  the  act  nor  lessors  in  respect  of  their 
right  to  renew  were  entitled  to  any  compensa- 
tion out  of  purchase-money.  London  {Bishop'), 
In  re,  1  Sim.  &  S.  26.S. 
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Wliether  L6Mor*i  Consent  neoeitary.] — Where 
a  railway  company  serves  a  notice,  under  the 
Lands  Claiises  Act,  on  a  lessee  to  take  land  held 
under  a  lease  containing  a  proviso  against 
assignment  with  the  licence  of  the  lessor,  the 
necessity  for  such  licence  is  taken  away  by  the 
operation  of  the  act.  Slipper  v.  TottenJiam  and 
f/f/mpjttead  Junction  -By.,  36  L.  J.,  Ch.  841 ; 
L.  R.  4  Eq.  112  ;  16  L.  T.  446  ;  16  W.  R.  861. 

Where  a  portion  of  the  land  comprised  in  a 
lease  is  taken  by  a  railway  company,  the  lessee 
is  not  bound  under  the  Lands  Clauses  Act,  s.  119, 
to  procure  the  lessor's  consent  to  the  agreement 
with  the  company  for  the  apportionment  of  the 
rent.    lb. 

Speci  fie  performance  decreed  against  a  company 
by  whom  leasehold  land  had  been  so  taken  under 
a  notice,  where  the  lessor's  licence  to  the  assign- 
ment and  consent  to  the  apportionment  of  rent 
had  not  been  obtained.    Io» 

Landlord's  Bights.]  —  A  landlord  was  em- 
powered to  resume  possession  of  any  part  of  the 
land  demised,  in  case  it  should  be  required  by 
him  *'for  the  purpose  of  building,  planting, 
accommodation,  or  otherwise  "  : — H^d,  that  this 
did  not  entitle  the  landlord  to  resume  possession 
of  land  required  by  a  railway  company,  so  as  to 
defeat  the  tenant^s  right  to  compensation.  JoTit^ 
ton  V.  Edgware  Ry.^  35  Beav.  480. 

The  claimants  demised  land  to  a  corporation 
at  a  low  rent  on  condition  of  its  being  laid  out 
and  maintained  as  a  public  park.  The  lease 
contained  a  proviso  that  in  case  any  part  of  the 
land  should  be  compulsorily   taken  under  the 

Eowers  of  any  act  of  parliament  it  should  be 
iwful  for  the  claimants  to  re-enter  upon  and 
repossess  it.  Part  of  the  land  having  been  com- 
pulsorily taken  by  a  railway  company  under  the 
powers  of  an  act  of  parliament : — Held,  that  the 
claimants  were  entitled  to  the  commercial  value 
of  the  land  taken  as  freed  from  the  lease,  and 
not  merely  to  the  capitalised  value  of  the  rent 

Said  therefor  by  the   corporation.      Morgan  J^ 
',.  4'  iV.  W.  By.,  In  re,  66  L.  J.,  Q.  B.  30 ;  [l896] 
2  Q.  B.  469  ;  75  L,  T.  226  ;  45  W.  R.  176. 

P.  let  t.0  B.,  G.  &  Co.  a  farm  and  colliery, 
with  a  small  railway  leading  thereto.  During 
the  tenancy  a  railway  company  paid  5,000Z.  to 
B.,  G.  &  Co.  to  buy  off  their  opposition  to  the 
company's  line,  the  tenants  to  finish  a  branch 
railway  which  the  company  had  previously 
agreed  with  them  to  complete.  B.,  G.  k.  Co. 
afterwards  availed  themselves  of  certain  clauses 
of  their  leases  to  put  an  end  to  their  tenancy 
about  seven  years  before  it  would  expire  by 
efiiuxion  of  time.  P.  thereupon  claimed  of  the 
tenants  a  portion  of  the  compensation  for 
diminution  of  value  and  noncompletion  of  the 
bi*anch  railway.  The  agreement  had  been 
entirely  confined  to  the  railway  company  and 
B.,  G.  &  Co.,  and  P.  had  not  been  mentioned  in 
it : — Held,  that  P.  had  no  locus  standi ;  that, 
under  the  circumstances  the  doctrine  of  jus 
quassitum  tertio  did  not  apply,  but  that  the 
landlord  should  have  had  recourse  to  the  usual 
remedies  provided  by  the  legislature  for  such 
cases.  Peddle  v.  Brown.  3  Macq.  H.  L.  66 ; 
8  Jur.  (N.8.)  895 ;  6  W.  R.  871.  See  Finnie  v. 
Qlangow  and  South  Western  By.,  3  Macq.  H.  L. 
75. 

Kortgagor  and  Kortgagoe.  ] — The  owner  of  busi- 
ness premises  mortgaged  them  with  the  machinery 
and  fixtures.    A  railway  company  gave  notice  to 


take  part  of  the  premises  for  its  railway,  bat 
before  the  price  was  fixed  the  mortgagor  died, 
and  the  mortgagees  entered  into  poasessioii  of 
the  property.  A  suit  was  institnted  for  the 
administration  of  the  mortgagor's  estate,  whicfa 
proved  to  be  insolvent,  and  a  receiver  was 
appointed,  who,  with  the  consent  of  the  mort- 
gagees, carried  on  the  business.  Arbitrators  and 
an  umpire  were  appointed  to  fix  the  oompensatioii- 
money  payable  by  the  company.  The  umpire 
awarded  15,950Z.,  of  which  he  certified  that  be 
had  awarded  2,800Z.  in  respect  of  the  loss  of  profits 
in  carrying  on  the  business.  The  execaton 
claimed  the  2,800Z.  as  belonging  to  the  mcnt- 
gagor's  estate,  to  be  divided  among  his  general 
creditors :  —  Held,  that  the  sum  of  2,8002.  was 
in  the  nature  of  compensation  for  the  value  of 
the  goodwill  of  the  business,  which  passed  with 
the  premises  ;  and  that  the  whole  of  the  som  of 
15,950Z.  belonged  to  the  mortgagees.  Pile  v. 
Pile,  Zambton,  Ex  parte,  46  L.  J.,  Ch.  841 ; 
3  Ch.  D.  36  ;  35  L.  T.  18 ;  24  W.  R.  1003. 

A  public  body  acting  under  the  powers  of  their 
act,  and  of  the  Lands  Clauses  Act,  gave  notice  to 
the  plaintiff,  who  was  a  tailor,  to  t^e  his  house. 
which  was  leasehold.  After  some  negotiation 
they  offered  him  4002.,  of  which  1502.  was  to  be 
apportioned  to  his  leasehold  interest,  and  2502.  to 
his  trade  damage  and  personal  expenses,  to 
which  the  plaintiff  agreed.  The  plaintiif  had 
mortgaged  his  leasehold  interest  and  oonld  not 
make  a  good  title.  The  plaintiff  then  broogfai 
an  action  for  specific  performance  of  the  agree- 
ment, and  the  defendants  afterwards  paid  the 
4002.  into  court  under  s.  26  of  the  Lands  Clauses 
Act,  executed  a  deed-poll,  and  took  possession : — 
Held,  that  the  plaintiff  was  entitled  to  judgment 
in  the  action,  and  to  have  the  2502.  paid  at  once 
to  him.  Cooper  v.  Metropolitan  Board  of  Worke, 
63  L.  J.,  Ch.  109  ;  25  Ch.  D.  472  ;  60  L.  T.  602  ; 
82  W.  R.  709— C.  A. 

Although  in  some  cases  the  goodwill  of  tzade 
premises  passes  to  a  mortgagee,  that  does  not 
apply  to  a  case  where  the  goodwill  depends  on 
the  personal  skill  of  the  owner.    Ih, 

Sontwable  Leaseholds  —  lins.] — Renewable 
leaseholds  being  under  notice  to  oe  taken  by  a 
company,  the  lease-  was  not  renewed.  IJiat 
company  turned  out  abortive,  and  afterwards 
another  company  came  forwaid  and  took  the 
same  lands,  and  paid  the  purchase-money  into 
court : — ^Held,  that  the  vendors  were  not  entitled 
to  any  part  of  the  oompensation-mon^  by  way 
of  compensation  for  the  fine  which  they  omitted 
to  take  in  consequence  of  the  notice  from  the 
first  company.  Weetmimter  {Bean),  &  partem 
18  Jut.  1113. 

Land  snbjeet  to  Chief  Bent]— A.,  an  owner 
in  fee  of  land  to  which  a  right  of  running  water 
was  appurtenant,  agreed  with  a  water  company 
to  accept  2,5002.  as  compensation  for  his  right  in 
the  water;  and  subsequently  let  the  company 
into  possession  of  the  water.  The  land  was 
subject  to  a  chief  rent,  and  the  owner  of  the 
chief  rent  also  claimed  from  the  company  com- 
pensation for  the  loss  of  the  water.  The  company 
refused  to  pay  the  2,6002.  to  A.  unless  he  obtuned 
the  concurrence  of  the  owner  of  the  rent  in  the 
deed  of  conveyance.  A.  then  brought  an  action 
for  the  2,5002.,  and  the  company  filed  a  bill  iat 
specific  performance  of  his  agreement,  and  for 
an  injunction  to  restrain  the  action  : — ^Held,  that 
the  company  was  entitled  to  the  injunction  no 
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smil  fee  bftr.&<£.  2^r-  ikror<e  vsf  ^rrct.  •£» 
that  iu<  iiLiai  w  ?ciqiL:rvi  f:r  T*kf  t^c^kibk  of 
the  ocrr.paT.T.  Afier  a  ofiAT  or  ibsir  |An  <lf 
sonie  tvktsl.  lie  r^^rrg- 

for  cosecasE-TiAl  —7=^  refsrrod  t.*^  srti-rxt^- 
The  arrjpcjs  t^t  Tf«i  ijs  MZttrtz^zm  i^ks  ibf 
had  been  ~  lakt::  &r>i 
and  (ArcTiidi  f:c  tb*  Jtecg ■j:sjaeBi  ci  ibe  Tv=r> 
chjise-ccijeT  f  c  liae  iaaLi!>  rak^  *y«^  used.  Tbe 
awami  f<:<:2>i  li^at  ibe  eoEfazj  b»i  ~csx  ibe 
K<d  of  a  pccTjzc  <tf  liie  "'■^•^  aad  tias  ix  has 
been  takes  as>±  ssted,"  Joe.  tad  umMsHed  a 
sum  ''as  az>d  f.rc  tb?  pL^eLaMe-MOPej  oC  the 
pon5oo  of  the  laads.' 


TTsif  Tsx  caw  a  Tsrc»ij«  i.x  :iie  raiiaf  ti  "^tt  )m>.-. 
'rakes  aaid  a  fsrUM?  ssac  ;.v  aH  ^asm^  ii&«QXi..7tA 
*-r  w»  >*  iiKSanie^  Vv  ?mi<ok  rf  5bf  .t-c-vig<j» 
z::c  i^  <cb«7  ^ttik^  >t  ;^  extrvuM-  i<  "ihf 

i  t:j:  ibe  fctbfs-  icnL  f .y  ibr  aiurju!e 

.  evvB  t^dcf^  »:« TXisasKV  xc.«c^7  Sr  <ia»«(^ 
T.  A/ffm  liMw;  JBlMM.  ^^  I^X  g^  K  }^  ; 
14  AffL  Cfts.  1^:  «1  L.  r  1  ;  $$  W.  IL  :M»; 

SS  X  r.  7jI<— fi.  L.  v^^ 


to  the  ovner.  and  s&faseqveBtlr  tbe  pond  forced 
in  the  exearatxm  vas  t^en  br  Mncihrr  railvmr 
companr,  mtder  tbesr  ocxs;i:JofT  pow^ets.  He 
claimed  that  on  tbe  ccossmrbcn  of  tbe  deeds. 
and  under  tbe  facts  of  tbe  cas^e.  he  had  reoiauied 
the  ovner  of  tbe  bin>is : — Hc>l  that  tbe  lands 
taken  br  tbe  oc«s|nnT.  and  that  the  mcner 
paid  for  the  pcrehase.  and  noC  meielT  as 
compensation  for  iii^crr  tbez^to.  Jfarrvr^f,  JBr 
parte,  BtlfmM  Crmtf^l  Bf^  Im  fc,  19  W.  R.  33^ 

D.    PRINCIPLES  OF  ASSESSMKKT. 


tbe  owaea^  i£  fw  ,>f  a  p^K  v-^.xasf  vlv^  W!» 
for  aa  cnexfCTtfvi  dksi  «,^  <<vKa  Tvars;.  ami 
■a»  in  :bf  ktai*?  a  A>vMka£t  Vr  :b^  dhmai 
not  t)0  ««^  OD  tbe  prraiiwis  ai^  bM«r  ocb<«-  tbaaa 
that  pjBTrbased  cf  tbesi.  aad  a  cvirvvnkixiai  v«» 
esupcweriKL  bj  a  ^ecsal  ac:  nrhvh  :sKX«Tv>na^i 
tbe  Lsjdds  CiasMS  Art\  to  take  :be  t«^»*»  : — 
HeUL  thas«  in  ftawrnunis^  ibe  aax>«ni  cf  tbe 
pcDrbaac-moneT  aai  cvvK^vns^txxa  to  h^  ^«x!  br 
tbe  ooTforatxa  to  the  bn^m^rr^  tbe  ak>i,ix>qMu 
Taloe  of  tbe  premiMSs  br  rea:»ii«  of  ;be  vvncsMUil 
to  sell  tb^  beer  only!,  ««s  to  K^  t^bnn  mtv^ 
coas:tieia:x>n.  J^w-nr  t.  L-nr-t^W  «V"w^*'virv»m. 
1  X.  R.  4J3 :  3S  L.  J^  a  B^  1^ ;  10  Jir.  v^^ 
lis  :  $  L  T,  Sri. 


carried  on  an  old-established  bosineas  at  11,  Piarlia- 
ment-street.  His  lease  bein^r  about  to  detennine, 
be  pmchaBed  the  lease  of  Na  10  in  the  same 
street  with  the  intention  of  transferring  his 
bosinen  to  Ko.  10  npon  tbe  determination  of 
his  lease  oi  Xa  11.  Before  soch  transfer  was 
efEected  the  comnuasioners  of  works  and  pnUic 
bnildiDgs  gare  him  notice  to  treat  with  respect 


to  Xo.  10,  under  the  powers  of  the  Public  Oi 
Sites  Act|  1S6^  which  incorporates  tbe  Lands 
Clauses  Act.  The  qnestion  of  the  anwont  that 
the  commissionerB  were  to  pay  to  him  for  the 
compulsory  taking  of  Xo.  10  was  rtferred  to 
arbitration.  The  arbitrator  admitted  evidence 
of  the  profits  that  he  had  been  making  at  Xa  11, 
and  awarded  to  him  1,000/.  in  respect  of  goodwill 
attaching  to  or  loss  of  profits  which  might  or 
wonld  have  been  made  at  Xo.  10,  Parliament- 
street,  if  the  premises  had  not  been  taken  for 
the  purposes  of  the  act : — ^Held,  that  he  had  not 
exceeded  his  powers  in  so  doing,  and  that  the 
award  of  such  compensation  was  good.  JVhiU  t. 
Public  Warkt  Qmmuiumers,  22  L.  T.  591. 

Part  of  Building  Sitata  taksm  fbr  Stwage 
Works.] — Under  statutory  powers  incorporating 
the  Lands  Clauses  Act,  1845,  the  respondents 
gave  the  appellant  notice  to  treat  for  the  pur- 
chase of  part  of  his  land,  which  they  required 
for.  sewage  works.  In  an  inquisition  held  under 
that  act  evidence  was  given  that  the  existence  of 
sewage  works,  even  if  conducted  so  as  not  to 
create  an  actionable  nuisance,  depreciated  the 
market  value  of  the  appellant's  otner  lands  for 
buildi2\g  purposes.  The  land  taken  was  let  on 
long  builoing  leases ;  of  the  other  lands  part  was 
in  hand,  and  part  was  let  for  short  periods  for 
brick-making.  The  land  taken  was  separated 
from  the  other  lands,  in  part  by  other  property 

VOL.   VIII. 


•f  8to4-boflftij^A  9PednMUii  bad 

offices   in  Covent-canieii.  wbei«   be    ke|4    Km 

stock,  and  had  aK>  a  market  j^anlen  at  Waa^ltK 

I  worth,  where  he  $owed  small  quantitM«  of  all 

*tfae  seeds  in  his  stock  on  trial,  after  whKrb  Ik 

\  sokl  each  parrel  at  a  hi^rher  pnoer.  br  reaA»  of 

his  giving  a  warranty,  base^i  on  hi$  experMN^ 

of  these  trial  ctvHis.  'A  boanl  of  works  rtiii[>T<>l 

upon  his  land,  an^i  i^t  carritni  on  tbeir  works  that 

it  became  impossible  to  identify  the  trial  or\^^ 

with  the  seed  in  balk,  whereby  tbe  aw^isman 

was  nnable  to  warrant  his  «xxis^  which  wtHK'  in 

i  consequence  depreciated  in  valiie  W  per  wnt^ 

The  arbitrator  having  included  in  his  awanl  a 

sum  in  respect  of   such  doprvciatkw : — HoM, 

that  this  damage  was  too  remote,  and  ivuUi  m^ 

be  recovered.     Clarkf  v.   irit«<<«o»rf4   IhMri^i 

Board  of  HVrib,  /« iv,  17  L.  T.  :>49, 


le  occupier  of  a  house 
and  premises,  injuriously  aficetcd  oy  the  excett> 
tion  of  the  works  of  a  railway  ci^mtiany  in 
exereise  of  the  powers  given  l\vactof  parliament, 
is  entitled  to  compensation  for  damage  done  tt> 
his  goods  in  tbe  house  by  reason  of  the  exereise 
of  such  powers.  Knock  t,  Mfirom*ikam  i^v,, 
38  L.  J.,  C.  P.  78 ;  L.  R,  4  C.  P.  131  j  19  L,  T, 
239 ;  17  W.  R.  10. 

Tal«o,  of  what  latoroot] — ^When  land,  subject 
to  restrictions  as  to  its  use,  is  taken  for  a  publio 
object  under  compulsory  powers,  tlie  amount  of 
compensation  to  the  person  interoitoil  t heroin  it 
to  be  assessed  with  reference  to  the  value  of  his 
interest  therein,  and  not  with  reference  to  its 
value  to  the  persons  taking  it  StfhbiiHf  v. 
Metropolitan  Board  of  Works,  40  L.  J.,  Q.  H,  1 ; 
L,  R.  6  Q.  B.  37  ;  23  L.  T.  530  ;  19  W.  R,  73. 

A  declaration  stated  that,  by  their  act,  a 
railway  company  was  not  to  interfere  with  a 
church,  or  with  the  yard  attached  thcivto,  with- 
out the  consent  of  the  bishop  of  the  diocese,  and 
payment  by  the  company  to  the  defendants  of 
a  sum  to  be  agreed  upon  between  the  defen- 
dants and  the  company,  in  asoortainlng  which 
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regard  Bhould  be  had  to  the  cost  of  a  site  for  a 
new  church  and  to  the  value  of  the  yard  ;  that, 
on  payment  by  the  company  to  the  defendants 
of  the  sums  so  to  be  agreed  upon,  the  church  and 
yard  should  vest  in  the  company,  and  the  sum  so 
paid  should  be  emploj'ed  by  the  defendants  in 
purchasing  a  new  site  and  paying  the  plaintiff 
for  the  value  of  the  yard.  It  averred  that  the 
sum  agreed  upon  was  7,732Z  17«.,  and  that  it  was 
paid  by  the  company  to  the  defendants,  and 
thereupon  the  church  and  yard  vested  in  the 
company  ;  whereupon  the  bishop  gave  his  consent 
that  the  sum  was  sufficient  to  purchase  a  new 
site,  and  also  to  pay  the  plaintiff  the  value  of  the 
yard,  2,000/.,  of  which  the  defendants  had  notice 
and  were  requested  to  pay .  Breach,  non-payment 
of  the  value.  The  defendants,  before  action, 
offered  the  plaintiff  a  sum  which  they  had  deter- 
mined to  be  the  value  of  the  yard,  which  was 
consecrated  ground,  and,  as  such,  its  value  to  the 
plaintiff  was  less  than  it  would  be  to  the  com- 
pany when  applied  to  secular  uses.  The  judge 
directed  the  jury  that  the  act  did  not  make  the 
determination  of  the  defendants  conclusive  on 
the  plaintiff,  and  that  in  estimating  their  damages 
they  were  at  liberty  to  value  the  ground  as 
applicable  to  secular  uses :  —  Held,  no  mis- 
direction. Hilcoat  V.  Canterbury  and  York 
(Arehhishopi),  10  C.  B.  327  ;  19  L.  J.,  C.  P.  376. 

Held,  also,  in  arrest  of  judgment,  that  the 
declaration  sufficiently  disclosed  th  t  duty  of  the 
defendants  under  the  statute,  and  stated  a  good 
breach.    lb. 

Where  streams  of  water  are  taken  by  the  Bar- 
bados Water  Supply  Company  under  the  compul- 
sory powers  conferred  on  them  by  the  Water 
Supply  Act,  1886,  the  owner  of  those  streams  is 
entitled  to  compensation,  notwithstanding  that  he 
has  made  no  use  of  them  prior  to  their  being  so 
taken  ;  and  the  amount  of  such  compensation 
must  be  based  upon  the  value  of  the  rights  of 
property  of  which  the  owner  is  deprived,  and  not 
upon  the  mere  value  of  the  advantages  which 
he  had  derived  from  user  in  the  past.  Trefd- 
Stoughton  v.  Barbados  Water  Supply  Co.,  62 
L.  J.,  P.  C.  123  ;  [1893]  A.C.  502  ;  1  R,  403  ;  69 
L.  T.  164— P.  C. 

In  reipeot  of  GoodwilL]— The  loss  of  trade 
occasioned  by  the  obstruction  of  a  highway 
during  the  execution  of  the  works  of  a  railway 
company  is  not  an  injurious  affection  of  the 
tradesman's  interest  in  his  premises  which 
entitles  him  to  compensation.  Richet  v.  Metro- 
politan Ry.,  36  L.  J.,  Q.  B.  205  ;  L.  B.  2  H.  L. 
176  ;  16  L.  T.  542  ;  15  W.  R.  937. 


Pnblie-honse.] — ^A  railway  company  in 


pursuance  of  their  act  of  parliament,  served 
notice  upon  the  yearly  tenant  of  a  public-house 
of  their  intention,  after  the  expiration  of  six 
months  from  the  date  thereof,  to  enter  upon  and 
take  the  premises  in  his  occupation.  The  com- 
pany nevertheless  did  not  take  possession  at  the 
expiration  of  the  specified  perioa,  and  the  tenant 
continued  his  business  on  the  premises  for  a 
further  space  of  two  years,  but  at  a  reduced  rate 
of  profits,  the  company  having  by  virtue  of  their 
powers  demolished  the  surrounding  neighbour- 
hood. At  the  end  of  two  years  the  tenant 
received  a  summons  from  a  metropolitan  police 
magistrate  to  appear  for  the  purpose  of  having 
the  amount  of  compensation  due  to  him  assessed. 
On  the  hearing  of  the  summons,  the  tenant,  in 
addition  to  the  usual  items  of  compensation, 


claimed  in  respect  of  reduced  profits  of  trade 
consequent  upon  the  demolition  by  the  company 
of  the  surrounding  neighbourhood  from  the  time 
of  the  expiration  of  the  six  months*  notice  to  the 
date  of  the  hearing  of  the  summons  : — Held,  that 
he  was  not  so  entitled,  the  claim  being  one 
which,  in  the  absence  of  statutory  powers,  could 
not  have  been  made  the  subject  of  an  action, 
and  the  keeping  on  of  the  business  at  a  redaced 
rate  of  profits,  after  he  might  have  compelled  the 
company*s  acceptance  of  the  premises  being  his 
own  voluntary  act.  Reg.  v.  Vaug)Lany  38  L.  J., 
M.  C.  49 ;  L.  R.  4  Q,  B.  190  ;  17  W.  R.  11.5. 

Under  a  dock  act,  persons  having  an  estate  ur 
interest,  not  less  than  from  year  to  year,  in  houses, 
&c.,  who  shall  be  injured  in  such  estate  or  interest, 
by  any  of  the  works  authorised  by  the  act,  were 
to  be  compensated  by  the  dock  company  : — ^Held, 
that  the  company  was  not  liable  for  compensa- 
tion to  the  owner  of  a  house  occupied  as  a  tavern, 
the  pecuniary  value  of  which  was  lessened  by 
reason  of  a  destruction  of  the  neighbourhood  by 
the  works,  duly  authorised,  of  the  company, 
where  the  house,  though  less  valuable  for  a  tavern 
or  a  shop,  was  not  rendered  less  valuable  as  a 
private  residence.  Rex  v.  London  Dock  ^., 
6  N.  &  M.  390  ;  5  A.  &  E.  163  ;  2  H.  &  W.  267  ; 
5  L.  J.,  K.  B.  195. 

Peculiar  and  Valuable  Bighti.] — ^The  conser- 
vators of  the  river  Thames  having  under  their 
special  acts  vested  in  them  the  soil  and  foreshore 
of  the  river  Thames  with  power  to  grant  licences, 
to  build  quays,  jetties,  wharves,  and  other  con- 
veniences, had  notice  served  on  them  by  the 
Tilbury  and  Southend  Railway  Company  under 
one  of  their  acts  for  the  purpose  of  acquiring 
compulsorily  a  portion  of  the  foreshore  in  Essex 
belonging  to  the  conservators  for  a  wharf.  The 
matter  was  referred  to  two  arbitrators  and  an 
umpire  under  the  Lands  Clauses  Acts,  and  the 
umpire  stated  in  writing  previous  to  commencing 
his  arbitration  that  the  principle  of  compensa- 
tion upon  which  he  should  proceed  was  that  he 
would  be  guided  by  the  provisions  of  the  Lands 
Clauses  Acts.  He  awarded  a  certain  sum  to  the 
conservators,  and  the  award  being  objected  to 
as  void  by  the  railway  on  the  ground  that  the 
arbitrator  had  based  it  on  the  principle  of  giving 
compensation  under  the  special  acts  of  the  con- 
servancy, and  not  on  the  Lands  Clauses  Acts : — 
Held,  that  the  arbitrator  was  bound  to  assess  the 
compensation  in  accordance  with  the  provisions 
of  the  Lands  Clauses  Acts,  and  had  in  fact  done 
so.  That  he  was  bound  to  take  and  had  rightly 
taken  into  consideration  the  peculiar  and  valu- 
able rights  of  the  conservators  under  their  special 
acts.  That  even  assuming  the  conservators' 
witnesses  had  given  evidence  as  to  value,  based 
on  a  wrong  principle,  there  was  nothing  to  bind 
the  court  to  hold  the  arbitrator  had  based  his 
decision  on  that  principle,  and  that  consequently 
specific  performance  with  payment  of  the  sum 
awarded  (subject  to  an  inquiry  as  to  title)  ou^^ht 
to  be  granted.  Thames  Conservators  v.  Londttn, 
nibury  and  Southend  Ry.,  3  R.  178  ;  68  L.  T.21. 

BeTersionary  Intereit  in  Licensed  Premitei — 
Evidence  of  present  Karket  Valne  of  daimant's 
Interest.] — In  estimating  the  amount  of  compen- 
sation under  the  Lands  Clauses  Acts  to  be  paid 
to  the  reversioner  of  licensed  premises,  let  on 
lease  with  twenty-six  years  unexpired,  evidence 
to  prove  the  present  market  value  of  the 
claimant*8  reversionary  interest  in  the  premises 
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88  licensed  premises  is  admissible,  and  need  not 
be  confined  to  the  estimated  rental  value  of  the 
premises  as  a  house  and  shop  apart  from  the 
question  of  whether,  when  the  reversion  falls  in, 
they  would  then  be  licensed  premises.  Belton  v. 
Zondon  Cownty  Onincil,  62  L.  J.,  Q.  B.  222 ; 
6B.230;  68L.T.411  ;  41  W.fi.  315;  57  J.  P.  185. 

OntUj  on  Bepftin  made  after  BTotioe  of  Pro- 
visional Order— Arbitrator  not  Appointed.] — 

The  owner  of  houses  in  a  dilapidated  condition, 
whilst  repairing  them  was  informed  that  a  pro- 
visional order  had  been  made  enabling  a  public 
body  to  take  the  houses.  The  owner  refused  to 
stop  the  repairs,  the  act  was  afterwards  obtained 
and  an  arbitrator  appointed  : — Held,  that  the 
owner  was  entitled  to  be  compensated  for  the 
outlay  made  by  him  between  the  date  of  the  notice 
to  him  and  the  appointment  of  the  arbitrator. 
Higgins  v.  Dublin  Corporation^  28  L.  B.,  Ir.  484. 

Bet-ojf  of  AdTantages.] — A  company  cannot 
reduce  the  damages  to  be  paid  to  a  householder 
in  virtue  of  the  increased  value  which  their 
works  confer  upon  his  house.  Senior  v.  Metro- 
politan Ry.,  2  H.  &  C.  258  ;  82  L.  J.,  Ex.  225 ; 
9  Jur.  (N.B.)  802  ;  8  L.  T.  544  ;  11  W.  B.  836. 

Lease  to  Testator— Ezeontor— Partners.] — A 

testator  directed  that  his  sons,  with  whom  he  had 
been  in  partnership,  might  hold,  use,  occupy,  and 
enjoy  certain  leasehold  premises  so  long  as  they 
might  carry  on  business  therein,  they  paying  the 
rent.  The  premises  were  required  by  a  public 
body  for  improvements  under  an  act  of  parlia- 
ment giving  them  power  compulsorily  to  pur- 
chase lands  and  premises,  and  they  had  given 
notice  to  purchase.  The  executor  claimed  com- 
pensation for  the  interest  which  his  testator's 
estate  had  therein,  and  the  sons  also  claimed 
compensation  for  the  compulsory  loss  of  their 
business  : — Held,  that  the  executor  was  entitled 
to  a  gross  sum  in  respect  of  the  value  of  the 
testator's  lease  subject  to  a  deduction  of  the  value 
of  the  interest  of  the  sons  in  the  premises,  in 
consequence  of  their  being  compelled  to  cease 
carrying  on  their  business.  Penny  v.  Penny^ 
37  L.  J.,  Ch.  340  ;  L.  B.  6  Bq.  227  ;  18  L.  T.  13 ; 
16  W.  B.  671. 

In  respeot  of  subsequent  Iignries — ^Wlien  ex- 
cluded by  Agreement.] — ^An  owner  sold  land  to  a 
railway  company  for  the  construction  of  their 
line,  and  agreed  with  them  that  the  sum  paid  to 
him  should  be  not  only  the  purchase-money  for 
such  land,  but  also  for  damage  by  severance  and 
injury  to,  and  for  otherwise  injuriously  affecting 
his  adjoining  lands  : — Held,  that  the  agreement 
included  aU  that  he  could  recover  under  the 
Lands  Clauses  Act,  and  that  he  was  precluded 
from  aiterwards  claiming  compensation  for 
damage  subsequently  done  to  his  adjoining  lands 
by  the  subsidence  of  the  soil  consequent  on  the 
company  making  their  line  through  the  land 
they  had  so  bought  from  him,  such  damages 
being  reasonably  capable  of  being  foreseen  when 
the  agreement  was  made.  Todd  v.  Metropolitan 
District  By,,  24  L.  T.  435  ;  19  W.  B.  720. 

Prospeotive  or  Contingent  Injury.] — ^A  claim- 
ant cannot  recover  compensation  in  respect  of  an 
injury  whidi  is  merely  prospective  and  does  not 
oxist  at  the  time  of  making  the  claim.  Reg.  v. 
Poulter,  57  L.  J.,  Q.  B.  138  ;  20  Q.  B.  D.  132 ; 
£8  L.  T.  534  ;  36  W.  B.  117  ;  52  J.  P.  244— C.  A. 

A  railway  company  took  land  on  which  cotton 


mills  would  probably  have  been  built ;  the  owner 


had  other  land  on  which  he  had  built  a  reservoir 
from  which  water  might  be  supplied  to  such 
cotton  mills  when  buUt.  In  proceeding  under 
the  Lands  Glauses  Act  to  ascertain  the  compen- 
sation, the  umpire  received  evidence  as  to  the 
profits  which  might  have  been  derived  from 
supplying  water  to  the  mills  when  built,  and 
awarded  compensation  for  the  loss  of  those  pro- 
spective profits  : — Held,  that  the  umpire  was  right 
in  receiving  the  evidence,  and  in  awarding  such 
compensation.  Ripley  v.  G.  iV.  i?y.,  L.  B.  10 
Ch.  435  ;  31  L.  T.  869  ;  23  W.  B.  685. 

Anticipated  damage  from  the  noise  and  smoke 
of  trains  does  not  appear  to  be  a  proper  subject 
of  estimate  for  compensation  under  the  railway 
statutes.  City  of  Glasgow  Union  Ry.  v.  Hunter, 
L.  B.  2  H,  L.  (Sc.)  78. 

Anticipated  damage  from  the  noise  or  smoke 
of  trains  does  not  appear  to  be  a  proper  subject 
of  estimate  for  compensation  under  tlie  statutes 
relating  to  railways.  R^g.  v.  Metropolitan  Board 
of  Works,  10  B.  &  S.  391  ;  38  L.  J.,  Q.  B.  201 ; 
L.  B,  4  Q.  B.  358  ;  17  W.  B.  1094. 

In  1845,  a  landlord  received,  under  an  arbi- 
tration, compensation  for  land,  and  "  in  respect 
of  damages  which  might  be  sustained  by  reason 
of  making  a  railway  "  : — Held,  that  he  was  not 
precluded  from  insisting  on  a  further  compensa- 
tion for  future  unforeseen  damages  subsequently 
sustained.  Lancashire  and  Yorkshire  Ry.  v. 
Evans,  15  Beav.  322. 

A  company  was  empowered  to  take  land  (with 
an  exception  of  mines)  for  a  railway,  paying  the 
value  of  the  lands  and  making  compensation  for 
damages  sustained  by  reason  of  the  execution 
of  the  works,  and  for  damage,  loss,  or  incon- 
venience sustained  by  reason  of  the  execution 
of  any  of  the  powers  of  the  act ;  such  value 
and  compensation  to  be  fixed  by  agreement  or 
assessed  by  a  jury  ;  mines  to  be  worked  by  the 


owner,  so  that  no  damage  be  thereby  done  to  the 
railway,  and  in  case  of  damage  the  owner  to 
repair  it  at  his  own  expense,  or  the  company  to 
repair  in  case  of  neglect  or  refusal,  and  recover 
the  expenses  from  the  owner: — Held,  that  the 
owner  of  land  taken  by  the  company,  and  for 
which  compensation  was  paid,  could  not,  upon 
afterwards  discovering  that  a  mine,  to  which  he 
was  entitled,  could  not  be  worked  without  doing 
damage  to  the  railway,  claim  further  compensa- 
tion in  respect  of  the  loss  sustained  thereby. 
Compensation  in  respect  of  such  contingent  loss 
should  have  been  claimed  at  the  time  of  the 
original  agreement  or  assessment.  Rex  v.  Leeds 
and  Selhy  Ry.,  5  N.  &  M.  246  ;  3  A.  &  £.  683. 

Action  by  the  lessee  of  lands  under  C.  against 
a  railway  company  for  constructing  their  railway 
across  the  lands  of  other  persons  without  leaving 
sufficient  opening  for  the  passage  of  flood  waters, 
whereby  they  were  obstructed  and  penned  up, 
and  forced  upon  his  lands.  Plea,  that  before  he 
had  anything  in  the  lands  now  in  his  occupation, 
the  company  gave  notice  to  C.  to  purchase  lands 
of  his  aajoining  to  those  now  of  the  lessee,  and 
that  it  was  referred  to  an  arbitrator  to  fix  the 
amount  of  purchase-money,  and  of  compensation 
for  injury  to  the  lands  and  other  estates  of  C.  by 
severance  or  otherwise,  and  to  determine  what 
bridges,  arches,  culverts,  &c.,  should  be  made  : — 
Hel<^  that  the  compensation  awaixled  under  such 
reference  related  only  to  damage,  known  or  con- 
tingent, by  reason  of  the  construction  of  the  rail- 
way on  the  lands  purchased  of  C,  and  to  other 
damage  arising  from  the  construction  of  the  rail- 

49—2 


1643 


LANDS  CLAUSES  kCT—Compentation. 


1544 


way  at  otber  places,  which  was  apparent  and 
capable  of  being  ascertained  and  estimated  at 
the  time  when  the  compensation  was  awarded, 
and  did  not  embrace  also  all  continj^ent  and 
possible  damages  which  might  arise  afterwards 
by  the  works  of  the  company  at  other  places. 
Lawrence  y.  O,  N.  Ry,,  6  Railw.  Cas.  656  ;  16  Q.  B. 
643  ;  20  L.  J.,  Q.  B.  293  ;  15  Jur.  652. 

An  arbitrator  is  not  bonnd  to  award  compen- 
sation in  respect  of  contingent  fatare  damage 
suggested  as  likely  to  arise  from  the  execution  of 
works  to  be  done  by  the  promoters,  unless  it 
clearly  appears  that  such  aamage  must  neces- 
sarily arise.  If  such  damage  in  £ct  arises  after- 
wards, the  remedy  for  the  party  damaged  is  under 
s.  68.  Ware  y.  RegenVt  Canal  Co,y  7  Bailw.  Cas. 
780  ;  9  Ex.  395  ;  23  L.  J.,  Ex.  145. 

Beoond  Inqniry.] — ^A  company  being  autho- 
rised to  construct  a  tunnel  to  run  in  part  under- 
neath land  on  which  was  erected  a  manufactory, 
with  other  buildings,  it  was  agreed  between  the 
company  and  the  owner  that  the  amount  to  be 
l)aid  to  him  for  the  right  to  construct,  and  for 
eyer  maintain,  the  tnnnel  underneath  the  here- 
ditaments and  premises,  and  for  the  purchase  of 
the  site  of  the  tunnel,  and  in  full  compensation 
for  all  damage  or  injury  to  be  sustained  by 
reason  thereof,  should  be  left  to  arbitration. 
The  arbitrators  awarded  a  sum  to  be  paid  to  the 
owner  "as  compensation  for  the  right  to  con- 
struct, and  for  eyer  maintain,  the  tunnel  under- 
neath the  hereditaments  and  premises,  and  as 
purchase-money  for  the  site  of  the  tunnel,  and 
in  full  compensation  for  all  damage  or  injury 
sustained  by  reason  of  the  construction  thereof." 
By  deed  the  owner,  in  consideration  of  the  sum 
awarded,  granted  to  the  company  '*the  site  of, 
and  full  liberty  to  bore,  dig  out,  excayate,  and 
construct  the  tunnel  underneath  the  land  and 
buildings  thereon,  together  with  full  liberty  at 
all  times  thereafter  to  use,  enjoy,  uphold,  main- 
•  tain  and  repair  the  tunnel,  and  to  hold  the 
liberty  or  priyilege  granted  henceforth  for  eyer, 
for  the  purposes  of  the  act  of  parliament  relating 
to  the  railway,  freed  and  discharged  from  aS 
claims  and  demands  whatsoeyer  of  or  by  the 
owner.  Subsequently,  serious  injuries  were  from 
time  to  time  sustained  by  the  superincumbent 
buildings,  in  consequence  of  the  subsidence  of 
the  suiface  of  the  land,  such  subsidence  being 
caused  by  the  construction  of  the  tunnel  in  a 
loose  soil,  and  by  the  yibration  resulting  from 
the  passing  of  trains,  or  by  one  of  such  causes  : — 
Helo,  by  Cockbum,  C.  J.,  that  questions  arising 
upon  such  injuries  as  those  complained  of  were 
determinable  upon  the  proyisions  in  respect  of 
compensation  contained  in  8  &  9  Vict.  c.  18,  s.  68  ; 
and  that  the  act  contains  no  proyision  for  a 
second  inquiry  in  case  of  future  aamage  arising, 
not  contemplated  by  the  parties  at  the  time  of 
the  assessment  of  compensation,  which  must 
be  ascertained  at  once  and  finally.  Craft  y. 
X.  ^  N.  W.  Ry,j  3  B.  &  S.  436 ;  32  L.  J.,  Q.  B. 
113  ;  9  Jur.  (N.S.)  962  ;  7  L.  T.  741  ;  11 W.  R.  360. 

But  by  Crompton  and  Mellor,  J  J.,  that  the 
damages  were  such  as  must  haye  been  foreseen 
at  the  time  of  the  arbitration  ;  and  whether  the 
question  turned  upon  the  construction  of  the 
award  and  conyeyance  or  upon  the  statute,  the 
owner  was  equally  debarred  from  recoyering 
further  compensation.    lb. 

"Lands  held  Therewith.'*]— Where  the  lands 
taken  and  the  lands  injuriously  affected  are  held 


by  the  same  owner,  so  that  the  nnity  of  owner- 
ship conduces  to  the  adyantagc  of  the  property 
as  one  holding,  the  lands  injurionsly  affected  are 
held  with  the  lands  taken  within 'the  meaning 
of  ss.  49  and  63  of  the  Lands  Clauses  Act,  1845. 
JBueo!  y.  Aeto^n  Local  Board,  58  L.  J.,  Q.  B.  594 ; 
14  App.  Cas.  153  ;  61  L.  T.  1 ;  38  W.  R.  209  ;  53 
J.  P.  756— H.  L.  (E.) 

Damage  by  SeTeraaee.]— Where  part  of  a  field 
ayailable  for  building  purposes  had  been  taken 
by  a  railway  company,  so  as  to  detach  and  leave 
without  practicable  access  the  larger  portion  of 
the  field  : — Held,  that  a  jury  was  rightly  directed 
in  assessing  compensation  for  the  severance,  to 
consider  the  access  to  the  severed  portion  as  cut 
off,  as  such  access  could  not  be  afforded  to  build- 
ing land  by  accommodation  works,  which  the 
company,  under  8  &;  9  Vict  c.  20,  ss.  68,  69, 
might  he  ordered  to  make ;  and  the  jaiy  ooght 
therefore  to  exclude  these  works  from  their  con- 
sideration. Jfeff.  y.  BrowHy  8  B.  &  S.  456 ;  86 
L.  J.,  Q.  B.  322 ;  L.  R.  2  Q.  B.  630 ;  16  L.  T. 
827  ;  15  W.  R.  988. 

A  railway  company*s  private  act,  which  incor- 
porated the  Lands  Clauses  Act,  1845,  and  Part  I. 
of  the  Railways  Clauses  Act,  1845,  empowered 
them  to  take  compulsorily  portions  only  of 
houses  or  manufactories  for  the  purposes  of  the 
act,  without  being  compellable  oy  the  owners 
to  purchase  the  whole,  or  any  g^reater  portions,  if 
such  portions  could  in  the  opinion  of  the  jniy, 
arbitrators,  or  other  authority  to  whom  the 
question  of  disputed  compensation  should  be 
submitted,  **be  severed  from  the  remainder  of 
such  properties  without  material  detriment 
thereto."  Under  the  private  act  the  company 
took  a  portion  of  a  manufactory  across  which  lay 
the  only  access  for  vehicles  from  a  public  high- 
way to  the  remainder  of  the  manufactory.  The 
porikion  of  land  was  required  merely  for  building 
a  railway  viaduct,  and  a  roadway  to  the  remain- 
der of  the  manufactory  from  the  highway  under 
one  of  the  arches  of  the  viaduct  wouM  have  given 
practically  the  same  access  to  the  manufactory 
as  was  enjoyed  before  the  severance.  Before  the 
umpire  to  whom  the  question  of  compensation 
was  submitted,  the  company  undertook  to  grant 
a  perpetual  right  of  way  under  the  arch  to  the 
owners  of  the  remainder  of  the  manofactoiy, 
and  relied  upon  this  undertaking  and  their 
liability  to  construct  accommodation  worka 
under  s.  68  of  the  Railways  Clauses  Act,  1845, 
for  the  purpose  of  shewing  that  the  severance  of 
the  portion  of  land  they  required  would  cause  no^ 
material  detriment  to  the  remainder.  Upon  a 
special  case  being  stated  by  the  arbitrator:— 
Held,  that  in  considering  whether  the  severance 
would  cause  any  material  detriment  to  the 
remainder  of  the  property,  the  umpire  was- 
entitled  to  take  into  consideration  the  liability 
of  the  company  under  s.  68  to  make  and  main- 
tain such  accommodation  works  as  should  be 
necessary  for  making  good  the  interruption  to  the 
use  of  the  land  cau^  by  the  severance.  Gtmif 
and  Maneheeter,  Sh-^eld,  and  Lincolnshire  JZy., 
In  re,  65  L.  J.,  Q.  B.  625  ;  [1896]  2  Q.  B.  439 ; 
75  L.  T.  239  ;  45  W.  R.  83— C.  A. 

Held,  also,  by  Lord  Esher,  M.R.,  and  A.  L. 
Smith,  L.J.,  that  the  company  could  in  law 
carry  out  their  undertaking,  and  that  therefore 
the  umpire  should  take  that  undertaking  also 
into  consideration.    lb. 

The  plaintiff  had  constructed  a  reservoir  on 
part  of  his  land,  the  only  use  of  which  was  to 
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supply  with  water  mills  and  other  buildings 
which  might  be  erected  on  the  rest  of  his  land 
which  was  suitable  for  building  purposes.  A 
railway  company  gaye  notice  to  treat  for  a  large 
portion  of  this  building  land,  and  the  amount  to 
oe  paid  to  the  plaintifE  for  purchase-money, 
compensation  and  damage  was  by  agreement 
referred  to  arbitration.  At  the  arbitration  he 
claimed  compensation  for  the  loss  he  would 
sustain  by  reason  of  bis  losing  the  sale  of  the 
water  from  his  reservoir  to  buildings  that  might 
have  been  erected  on  the  land  taken  by  the  com- 

Sany,  and  in  support  of  this  claim  be  gave  evi- 
ence  as  to  the  profits  he  expected  to  realise  on 
this  account: — Held,  that  the  land  with  the 
reservoir  upon  it  was  *•  injuriously  affected  "  by 
the  severance,  that  the  arbitrators  were  justified 
in  considering  such  claim  and  in  receiving  such 
evidence  in  support  of  it,  and  that  the  award 
made  by  them  was  valid.  Ripley  v.  O.  N,  Ry., 
L.  B.  10  Ch.  435  ;  31  L.  T.  869 ;  23  W.  B.  686. 

A  volunteer  corps  obtained  leases  of  different 
plots  of  land  for  the  erection  of  a  rifle  range  of 
800  yards.  Immediately  behind  the  butts  was  a 
field  occupied  by  A.,  and  beyond  that  some  marsh 
land,  which  were  required  by  the  rifle  corps  for 
the  purpose  of  making  provision  for  the  safety  of 
the  public  during  the  time  the  butts  were  in  use. 
The  corps  obtained  a  lease  of  this  land,  but  only 
made  a  verbal  agreement  with  A.  for  the  use  of 
his  land  during  the  rifle  practice,  in  consideration 
of  an  annual  payment  of  49Z.  A  company  under 
their  compulsory  powers  took  portion  of  the 
marsh  land  occupied  by  the  corps,  and  so  used 
it  as  to  put  a  stop  to  the  use  of  the  rifle  range. 
At  an  inquisition  under  the  Lands  Clauses  Act, 
1845,  the  jury  assessed  the  value  of  the  land 
taken,  and  damage  for  the  injury  to  the  rifle 
range : — Held,  that  there  might  be  an  injury 
from  severance  within  the  meaning  of  the  act, 
although  the  premises  were  not  immediately 
contiguous,  and  that  the  fact  that  the  corps  had 
only  a  precarious  interest  in  the  fiela  only 
affected  the  quantum  of  compensation  to  be 
awarded  to  them.  HoU  v.  Oatlight  and  Cbke 
CiK,  41  L.  J.,  Q.  B.  351 ;  L.  B.  7  Q.  B,  728 ;  27 
L.  T.  442. 


B.  SETTLING    AMOUNT,  AND   PBACTICE 

THEBEON. 

1.  Notice  op  Claim. 

What  Sufleient.] — A  notice  should  state  the 
quantity  ns  well  as  the  quality  of  the  estate  or 
interest  of  the  claimant.  Healey  v.  Thames 
Valley  Ry.,  5  B.  &  S.  769  ;  84  L.  J.,  Q.  B.  52 ; 
10  Jur.  (N.B.)  1182  ;  11  L.  T.  268  ;  13  W.  B.  44. 

An  occupier  of  a  bakehouse  and  shop,  having 
sustained  loss  in  his  trade  by  reason  of  the  worlos 
of  a  railway  company,  served  the  company  with 
a  notice,  stating  that  he  was  the  occupier  of  the 
bakehouse  and  shop,  and  that  he  used  the  pre- 
mises for  carrying  on  his  business  of  a  baker,  and 
that  in  consequence  of  the  works  of  the  com- 
pany, the  bakehouse  and  shop  had  been  injuri- 
ously affected,  and  loss  and  damage  had  arisen 
to  him,  in  his  business,  by  preventing  the  access 
pf  customers  to  the  shop.  The  notice  did  not 
state  what  interest  he  had  in  the  bakehouse  and 
shop : — Held,  that,  as  he  claimed  only  as  an 
occupier  for  loss  of  trQde,  it  was  not  necessary 
for  the  notice  to  state  what  interest  he  had  in 
^e  shop,  and  tliat  the  notice  was  sufficient. 


Camenm  v.  Charing  Crou  Bj/.^  16  C.  B.  (N.8.) 
430  ;  33  L.  J.,  C.  P.  313  ;  10  Jur.  (N.S.)  636  ;  10 
L.  T.  381 ;  12  W.  B.  803. 

In  1848  a  landowner  gave  a  railway  company 
notice  for  a  jury  to  assess  damages  which  he  alleged 
he  had  suffered.  In  1849  he  made  a  claim  for 
further  subsequent  damages,  and  in  1850  gave 
notice  for  an  arbitrator  to  assess  the  whole 
damages : — Held,  that  this  was  not  irregular,  and 
that  the  first  notice  had  not  exhaust^  all  the 
statutory  powers.  Lanras?ure  and  Yorkshire 
Ry.  V.  Ihfans,  15  Beav.  322. 

The  court  will  not  refuse  a  mandamus  to 
enforce  proceedings  under  the  Lands  Clauses  Act, 
simply  because  the  claimants  have  included  dis- 
tinct joint  and  separate  claims  in  the  same  formal 
notice.    Reg.  v.  £kut  London  Ry,,  17  L.  T.  291. 

Serviee.]  —  A  company  empowered  to  take 
lands  compulsorily,  wishing  that  notice  should 
be  served  at  its  office  or  upon  its  officers,  and  not 
upon  its  solicitors,  must  state  such  wish  clearly 
and  at  once.  It  must  not  lie  by  till  an  award  is 
made,  and  then  seek  to  set  aside  the  awaid  as 
irregular.  Reg,  v.  Metropolitan  Ry,^  Knock,  JEb 
parte,  17  L.  T.  291. 

The  owner^B  messuages  being  injuriously 
affected  by  the  works  of  ''The  Blackburn 
Bailway  Company,"  he  served  the  secretary 
at  their  office  with  a  notice  containing  the 
particulars  required  by  the  statute,  but  addressed 
to  ''  The  Blackburn  and  Clitheroe  Bailway  Com- 
pany " : — Held,  that  the  notice  was  sufficient. 
Hattham  v.  Blackburn  Ry,y  9  Ex.  758 ;  23  L.  J., 
Ex.  199  ;  2  W.  B.  377. 

When  no  Claim  made.] — The  owner  of  property 
required  for  railway  purposes  does  not  lose  his 
right  to  have  the  value  assessed  by  a  jury  under 
8.  23  of  the  Lands  Clauses  Act,  1845,  because  he 
has  made  no  claim,  and  because  the  company  has 
proceeded  under  s.  85.  They  must  have  actually 
paid  or  tendered  the  money,  or  the  owner  may 
claim  to  go  on  under  s.  23  or  s.  68.  And  if  the 
assignee  of  a  bankrupt  mortgagor  will  not 
concur,  that  is  grouna  for  proceeding  under 
s.  110.    Reg,  v.  Metropolitan  Ry.,  13  L.  T.  444. 

Waiver  of.] — Where  parties  appear,  and  do 
not  protest  for  want  of  notice,  the  defect  will  be 
held  to  be  waived.  Taylor  v.  ClenieoTi,  11  CL  &  F, 
610  ;  8  Jur.  833. 


2.  How  Detebuivsd. 

a.  By  Jury. 

1.  Cmnpelling  Qmipany  to  issue  Warrant, 

Xandamns.] — The  court  will  not  grant  a 
mandamus  to  a  railway  company  to  summon  a 
jury  to  assess  compensation  for  injury  done  to 
property,  even  where  the  injury  has  been  done 
two  years,  and  there  appears  to  have  been  delay 
on  the  part  of  the  company,  if  works  are  still  in 
progress  by  which  the  property  will  be  still 
further  injured,  and  it  does  not  appear  that  the 
company  is  acting  mal&  fide.  Par/tes,  Boo  parte, 
9  D.  P.  C.  614. 

Commissioners  having  given  notice  to  treat  to 
an  owx^er  of  lands  propOMd  to  be  taken,  cannot 
withdraw  therefrom,  and  therefore  the  owner  is 
entitled  to  a  mandamus  to  compel  them  to  issue 
their  warrant  to  summon  a  jury  to  assess  the 
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or  Bams  should  diminish  in  proportion  to  the 
tithes  actually  payable  for  new  houses  erected 
and  occupied  on  'ground  which  should  be  so 
cleared.  In  respect  of  all  the  houses  taken  by 
the  company,  with  the  exception  of  two,  annu^ 
payments  had  been  taken  in  lieu  of  tithes,  at  a 
rate,  in  each  instance,  below  2s.  9d.  in  the  pound 
on  the  annual  value  agreed  between  the  rector 
and  the  occupiers.  The  rector  claimed  to  be 
paid  2s.  9d.  in  the  pound  upon  the  annual  value 
of  all  the  premises  taken  by  the  company  : — 
Held,  that  where  there  had  been  an  agreed  rent, 
but  the  rector  had  received  less  than  2s,  9d,  in  the 
pound,  he  was  not  now  entitled  to  receive  2s,  9d, 
in  the  pound ;  that  the  object  of  the  act  was 
only  to  give  indemnity  to  the  rector  ;  and  that 
the  term  "assessment"  had  reference  to  the 
arrangement  throughout  the  parish,  whereby  the 
amount  of  tithes  to  be  paid  to  the  25th  March, 
1839.  had  been  understood,  agreed  and  settled. 
Held,  also,  that  the  amount  of  tithe  payable  by 
the  company  was  to  be  credited  with  the  tithes 
actually  payable  to  the  rector  in  respect  of  new 
houses,  and  not  merely  with  the  sums  actually 
received  by  the  rector  in  respect  of  such  new 
houses.  London  and  Bla^ktoall  By.  v.  Lgtts^  3 
H.  L.  Gas.  478  ;  6  Railw.  Cas.  687  ;  15  Jur.  995. 
And  see  Letts  v.  London  Corn  Exchange  Co.^  1 
Be  G.  M.  &  G.  398. 

Held,  that  the  word  "assessment"  did  not 
mean  the  assessment  to  the  poor-rate.    Ih, 

Where  a  railway  company  was  given  com- 
pulsory powers,  under  a  special  act,  to  take 
property  subject  to  tithes,  on  condition  that  the 
owner  of  the  tithes  was  indemnified,  either  by 
their  being  still  paid  to  him  according  to  the 
last  annual  assessment,  or  by  purchasing  them 
under  the  Lands  Clauses  Consolidation  Act,  1845, 
upon  payment  of  compensation ;  and  the  com- 
pany elected  to  purchase  the  titibes : — ^Held, 
that  the  last  annual  assessment  was  not  to  be 
taken  as  the  basis  for  estimating  the  compensa- 
tion to  be  so  paid.  Bsdaile  v.  Metropolitan  and 
District  Rys.,  46  J.  P.  103. 

Semble,  it  is  only  so  much  of  a  railway  station 
as  is  a  "  house  "  which  is  subject  to  tithes.    lb. 

A  house  is  an  inclosed  space,  with  walls,  a  roof, 
and  an  entrance  capable  of  being  closed.    Ih. 

C.  IN  RESPECT  OF  WHAT  PERSONS. 

**  Owner  or  Proprietor."]— The  words  "  owner 
or  proprietor  of  land,"  used  in  a  compensation 
clause  in  a  local  act,  to  indicate  the  persons  to 
whom  compensation  is  to  be  made  for  injuries 
arising  out  of  the  prosecution  of  the  act,  have  not 
necessarily  any  technical  meaning  confined  to  the 
owner  of  the  inheritance,  but  must  be  construed 
with  reference  to  the  general  object  of  the  act, 
and  mean  any  person  who  has  any  estate  or 
interest — as,  for  instance,  a  tenant — in  the  land 
who  sustains  loss  or  damage.  Lister  v.  Lohley. 
2H.&W.122;  7A.&E.124;  6  L.  J.,  K.  B.  200. 

Personi  under  Disability.]— Sect.  68  of  the 
liands  Clauses  Act,  1845,  applies  to  persons  under 
disability  claiming  compensation  for  permanent 
injury  to  land  as  well  as  to  owners  in  fee.  Stone 
V.  Teovil  Oyrporation,  46  L.  J.,  C.  P.  137;  2 
C.  P.  D.  99  ;  86  L.  T.  279  ;  26  W.  R.  240— C.  A. 

A  reference  to  valuation,  under  s.  9,  may  be 

had  in  the   case    of    *' permanent  damage  or 

injury  "  to  lands  held  by  a  tenant  for  life,  as  well 

as  to  lands  "  to  be  purchased  or  taken  from  any 

party  under  any  disability  or  incapacity."    lb. 


Idmited  Intereit — Xortgageei.]  —  The  pro- 
visions of  s.  68  of  the  Lands  Clauses  Act,  1845, 
apply  not  only  where  a  company  must  be  right- 
fully in  possession,  but  where  compensation  is 
sought  by  persons  having  a  limited  interet,' 
e.g.  mortgagees.  Perks  v.  Great  Wyeomhe  Ry„ 
3  Giff.  662 ;  8  Jur.  (N.S.)  1051  ;  7  L.  T.  150 : 
10  W.  R.  788. 

Semble,  the  court  will  not  subject  a  person 
being  in  possession  of  land  taken  by  a  rail«-sT 
company  under  the  Lands  Clauses  Act  to  advene 
proof  of  his  title,  when  the  purchase-money  has 
been  paid  in  court,  under  s.  79.  Sterry's  &tatr^ 
In  re,  8  W.  R.  561. 

Tenanoy— Bight  to  nse  Xoodl.] — ^A  right  for 
directors  to  use  a  board-room  for  certain  pur- 
poses, at  certain  times,  and  for  a  clerk  to  use  a 
desk  in  an  office  for  certain  purposes,  does  not 
constitute  a  tenancy  so  as  to  entitle  the  company 
to  recover  compensation  for  disturbance  under 
the  Lands  Clauses  Acts.  Municipal  FretAcid 
La/nd  Co.  v.  Metropolitan  and  J>ittriet  Bfs^ 
1  Cab.  &  B.  184. 


IntereMO  Termini.] — ^The  plaintiif  agreed 


to  take  a  theatre  for  eight  weeks,  to  commence 
on  a  future  day.  Before  the  commencement  of 
the  term,  and  before  entry  by  the  plaintiff,  the 
defendants,  by  excavating  on  their  property,  de- 
prived the  theatre  of  the  support  of  the  adjacent 
land,  so  that  the  theatre  was  rendered  nnaafe, 
and  was  closed  during  the  eight  weeks  by  order 
of  the  proper  local  authorities.  The  plaintiff 
sued  the  defendants  in  respect  of  the  damage 
suffered  by  him  in  consequence  of  their  acts  :— 
Held,  that  the  defendants  had  injured  a  pro- 
prietary right  of  the  plaintiff,  who  was,  there- 
fore, entitled  to  maintain  the  action.  GUlardy. 
Cheshire  Lines  Committee,  32  W.  R.  943— C.  A. 


Length   of  Landlord's   Interest] — A. 


agreed,  in  writing,  to  let  to  B.  premises  at  a  rent 
of  36Z.,  payable  quarterly  ;  and  not  to  raise  the 
rent  or  give  B.  notice  to  quit  so  long  as  he  con- 
tinued to  pay  the  rent  when  due.  A.,  who  bad 
only  a  leasehold  interest  to  expire  in  1881,  luid 
also  agreed  verbally  with  B.  to  let  him  remain 
in  the  premises  for  such  term  of  years,  not 
exceeding  A.*s  term  therein,  as  B.  might  desire 
to  continue  tenant.  A  railway  company  con- 
tracted to  purchase  the  interest  of  B.  in  the 
premises,  which  he  described  as  ^  held  for  any 
term  at  tenant's  option,  but  not  beyond  the  term 
and  interest  of  A.,  which  term  will  expire  in 
1881."  The  company  disputed  B.*s  title  to  the 
interest  described,  and  paid  the  purchase-monev 
into  court : — Held,  that  the  relation  of  landlord 
and  tenant  made  B.  a  purchaser  for  valuable 
consideration  to  the  extent  of  his  lease ;  that 
the  Statute  of  Frauds  was  no  bar  in  equity  to 
B.'s  claim ;  that  B.  was  not  a  mere  tenant  from 
year  to  year,  but  had  a  right  to  retain  possession 
as  long  as  his  landlord's  interest  existed,  and  to 
enforce  that  right  in  equity ;  and  that  he  was 
entitled  to  the  pnrchase-money.  JRnOy  In  rt^ 
East  London  Ry,^  Er  parte,  L.  R.  16  £q.  521 ; 
29  L.  T.  288  ;  21  W.  B.  881. 


Ezereiio  of  Beserved  Powen — ^Lnplisd 


Obligation.] — In  January,  1872,  A.*8  predecessor 
in  title  obtained  by  feu  contract  from  a  superior 
a  building  lot  situated  at  tlie  south  side  of  an 
estate.  With  the  contract  was  incorporated  a 
plan  which  shewed  the  whole  estate  divided  into 
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felling  lots,  with  sevend  streets  running  east  and 
Mreat ;  and  one  street  twenty-four  feet  wide,  con- 
necting the  turnpike  road  on  the  north  to  another 
road  on  the  sonthi  and  forming  one  side  of  A.*6 
feu.  The  lot  was  disponed  "  together  with  free 
ish  and  entry  thereto  by  the  streets  laid  down  on 
the  said  plan,  but  in  so  far  only  as  the  same 
may  be  opened  and  not  altered  in  Tirtue  of  the 
reserved  power  after  mentioned."  The  reserred 
power  was,  that  "  the  superior  should  haye  full 
power  and  liberty  to  vary  and  alter  the  said  plan 
or  streets  or  roads  thereon  in  so  far  as  reg^ods 
the  ground  not  already  feued."  In  July,  1872,  a 
railway  company  gave  the  superior  statutory 
notice  that  they  intended  to  take  a  strip  of 
ground  running  from  east  to  west  through  the 
estate.  In  1877  they  executed  the  worl^  and, 
inter  aUa,  cut  oft  all  access  for  carriages  by  the 
street  marked  on  the  plan  running  from  south  to 
north,  twenty-four  feet  wide.  None  of  A.'s  land 
was  taken.  In  an  action  by  the  railway  com- 
pany for  interdict  against  A.  taking  further 
proceedings  in  a  claim  for  compensation  in 
respect  that  his  lands  were  injuriously  affected 
under  s.  6  of  the  Bailways  Chiuses  TScotland) 
Act,  1845 : — Held  (Selbome,  L.C.,  aoubting), 
that  A.  was  not  entitled  to  compensation, 
because  H)  the  access  in  question  had  not  been 
"  opened  in  the  sense  meant  in  his  feu  contract 
before  the  statutory  notice  ;  and  (2)  there  was 
no  obligation  in  the  feu  contract  cast  upon  the 
superior  to  pursue  his  feuing  scheme,  and  give 
the  f euars  at  some  future  time  access  along  any 
of  the  roads  or  streets  marked  on  the  plan. 
Flemifig  v.  Newport  i2y.,  8  App.  Cas.  265— 
H.  L.  (Sc.) 

Held,  also,  when  there  is  an  implied  obligation 
by  the  superior  to  prosecute  his  feuing  scheme 
for  the  benefit  of  the  feuars,  the  feuars  have  a 
vested  interest  de  future  in  the  roads  and  streets 
fihewn  on  the  feuing  plan,  sufficient  to  sustain  a 
claim  for  compensation  under  the  Bailways 
Clauses  (Scotland)  Act,  1845.    Ih, 

The  compulsory  taking  by  a  railway  company 
under  their  statutory  powers  of  part  of  a 
superior's  estate  cannot  be  regarded  as  equiva- 
lent either  in  fact  or  law,  to  an  exercise 
of  a  power  reserved  by  the  superior  himself. 
lb, 

Year  to  Year.]— Under  a  local  act,  incor- 
porating s.  121  of  the  Lands  Clauses  Act,  1845, 
the  defendants,  in  November,  1865,  served  upon 
the  plaintiff,  who  held  premises  as  yearly  tenant, 
a  notice,  stating  their  intention  to  take  the 
premises,  and  requiring  possession  in  six  months. 
In  fact,  possession  was  not  taken  by  the  defen- 
dants until  1867,  and  the  plaintiff  meanwhile 
remained  in  possession,  and  continued  to  carry 
on  his  business  upon  the  premises.  In  January, 
1867,  the  defendants  took  an  assignment  of  the 
interest  of  the  plaintiff's  landlord  (the  lessee  for 
a  term  of  the  premises),  but  no  landlord's  notice 
to  quit  was  ever  given  to  the  plaintiff.  In  Feb- 
ruary, 1867,  the  defendants  demanded  immediate 
possession  of  the  premises,  declining  to  pay  any 
compensation,  and,  upon  refusal,  obtained  pos- 
session under  a  provision  of  their  local  act,  which, 
however,  required  that  no  such  possession  should 
be  taken  imtil  payment  or  deposit  of  purchase  or 
compensation-money  should  have  been  made : — 
Held,  that  the  plaintiff  was  entitled  to  compen- 
sation ;  and  that  the  defendants,  had,  therefore, 
not  complied  with  the  provisions  of  their  local 
act,   and    were  liable  to  be  sued   in  trespass. 
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Cranicell  v.  London,  Corporation^  39  L.  J.,  Kx. 
193 ;  L.  R.  5  Ex.  284  ;  22  L.  T.  760— Ex.  Ch. 

A  tenant  from  year  to  year  who  has  received 
notice  under  s.  121  of  the  Lands  Clauses  Act, 
1845,  requiring  him  to  give  up  possession  at  the 
expiration  of  six  months  is  entitled  to  compen- 
sation for  any  expenses  he  may  thereby  inpur, 
although  before  the  expiration  of  the  six  months 
he  is  informed  that  the  corporation  do  not  intend 
to  take  possession.  Chaawich  v.  Riwhdale  Im- 
provement Commiuionerg,  4  W.  B.  643. 

A  tenant,  from  year  to  year,  of  land,  required 
by  a  railway  company  has  no  claim  to  com- 
pensation if  he  has  received  legal  notice  to  quit, 
and  his  land  is  not  required  until  the  expiration 
thereof.    Merrett,  Ex  parte,  2  L.  T.  471. 

A  joint  occupation,  for  business  purposes,  of 
distinct  premises,  separately  leased  to  two  part- 
ners in  trade,  is  not  necessarily  an  interest  less 
than  that  of  a  tenant  from  year  to  year,  though 
there  is  no  formal  stipulation  as  to  the  term  of 
such  occupation.  Beg,  v.  East  London  By.,  17 
L.  T.  291. 


Void  Agreement  for  Laaie.]— A  person 


holding  lauds  under  an  agreement  for  lease  for  a 
term  exceeding  three  years,  though  at  law  a  mere 
tenant  from  year  to  year,  is  entitled  to  have  his 
purchase  -  money  and  compensation  for  lands 
required  by  a  company  ass^sed  by  a  jury  or  by 
arbitration,  under  s.  68  of  the  Lands  Clauses  Act. 
Sweetman  v.  Metropolitan  By,,  1  H.  A;  M.  543  ;. 
10  L.  T.  156  ;  12  W.  R.  304. 


Holding  over  after  Hotiee.]- A  railway 


act  required  tenants  from  year  to  year  to  deliver 
up  possession  of  their  lands,  if  required  by  the 
company,  six  months  after  notice,  whether  such, 
notice  was  given  with  reference  to  the  time  of 
the  commencement  of  the  tenancy  or  not,  the 
company  compensating  the  tenant  for  his  un- 
expired term  or  interest.  A  tenant  from  year  to 
year  under  a  Christmas  holding,  who,  on  a  reason > 
able  expectation  that  his  landlord  would  not  put 
an  end  to  the  tenancy,  had  made  improvements- 
on  his  land,  received,  in  January,  notice  to  quit 
in  six  months,  and,  at  the  Michaelmas  following, 
possession  was  demanded  by  the  company.  The 
company  then  finding  that  it  was  not  a  Michael- 
mas holding,  told  the  tenant  he  might  retain 
possession  till  Christmas.  The  tenant  remained 
in  possession  until  after  that  period : — ^Held, 
that  as  he  had  held  over  after  notice,  his  situa- 
tion was  the  same  as  if  a  regular  landlord's  notice 
had  been  given,  and  that  he  was  not  entitled  to> 
compensation.  Beg,  v.  London  and  Southampton 
By,,  2  P.  &  D.  243  ;  10  A.  ac  E.  3 ;  1  Bailw.  Cas. 
717  ;  8  L.  J.,  Q.  B.  220. 

The  owner  of  a  freehold  estate,  which  was  in 
the  occupation  of  a  yearly  tenant,  contracted  to 
sell  it  to  a  corporate  body  for  a  sum  of  money 
which  was  paid  into  court.  The  tenant  received 
due  notice  from  the  owner  to  quit  at  the  end  of 
six  months,  but  he  remained  in  possession  without 
the  consent  of  either  vendor  or  of  the  purchaser  : 
— Held,  that  he  was  not  entitled  to  any  portion 
of  the  purchase-money  as  compensation  for  his 
interest  in  the  estate.  Nadin,  Em  parte,  17 
L.  J.,  Ch.  421. 

Bight  of  BenowaL] — Land,  as  to  which 

a  dispute  as  to  the  amount  of  the  lessee's  interest 
was  pending  (viz.  whether  he  had  a  right  of 
renewal  for  sixty -one  years  from  1885,  or 
whether  his  interest  expired  altogether  at  tha 
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end  of  his  existing  term  of  sixty-one  years, 
1890),  was  taken  by  a  railway  company,  under 
an  agreement  by  which  it  was  provided  that 
if  the  lessee  should  snbstantiate  his  right  of 
renewal,  the  company  wonld  pay  him  a  farther 
sum  (the  amount,  if  in  dispute,  to  be  settled  by 
arbitration,  pursuant  to  the  Lands  Clauses  Act), 
in  addition  to  the  price  of  the  existing  term. 
The  company  having  since  bought  up  the 
lessor^s  reversion  in  fee,  the  lessee  filed  a  bill 
against  them,  praying  a  declaration  of  his 
right  to  a  renewal  from  1885,  and  payment  of 
compensation  on  that  footing : — Held,  that  the 
court  had  jurisdiction  to  decide  this  question 
of  future  right  of  renewal,  on  which  the  leseee^s 
claim  to  compensation  depended,  and  for  ascer- 
taining  which  no  means  were  afforded  by  the 
Lands  Glauses  Act.  Bogg  v.  Midland  Ry.^ 
36  L.  J.,  Ch.  440  ;  L.  R.  4  Eq.  310  ;  16  L.  T.  113. 


Preearioni  Intereits — ^ImproTementi.] — 


A  lessee,  who  has  expended  large  sums  upon 
the  land  demised,  under  a  reasonable  expectation 
of  a  renewal  of  his  lease,  is  not  entitled  to  com- 
pensation in  respect  of  such  expectancy,  where 
the  land  is  taken  from  him  by  a  company  under 
a  statute  directing  compensation  to  be  paid  to 
the  owners  and  occupiers  of  land  through,  under, 
in,  or  upon  which  the  works  authorised  should 
be  made,  for  the  value  of  such  land,  and  also  for 
the  damages  sustained  by  them  in  making  such 
works.  Rem  v.  Mancheker  and  Liverpool  Ry,^ 
<6  N.  &  M.  186 ;  4  A.  &  E.  650 ;  1  H.  &  W. 
689  ;  5  L.  J.,  K.  B.  106. 

Tenants  held  a  piece  of  ground,  at  a  yearly 
rent,  under  a  written  agreement.  The  rent  was 
payable  half-yearly,  at  Lady-day  and  Michael- 
mas-day. No  term  was  mentioned,  but  the 
tenancy  was  to  be  determinable  by  six  months* 
notice  on  either  side.  It  was  provided,  that  in 
case  the  tenants  erected  nay  buildings  on  the 
-ground,  they  were  to  have  the  privilege  of  re- 
moving them  at  any  time  during  the  occupation, 
or,  otherwise,  they  were  to  be  allowed  a  bene- 
ficial interest  in  the  same  to  the  amount  of  the 
•sum  expended  in  the  erection  of  the  buildings, 
such  beneficial  interest  to  extend  over  a  period 
of  twenty  years  from  the  date  thereof ;  that  was 
to  say,  if  they  were  required  to  give  up  possession 
before  the  expiration  of  the  term,  they  were  to 
be  allowed  one-twentieth  part  of  the  amount 
-expended  for  each  remaining  year  of  the  unex- 
pired term.  They  erected  buildings  on  the  land. 
A  company  having  purchased  the  freehold, 
"subject,  nevertheless,  to  the  tenants*  rights," 
served  the  tenante  with  a  notice  to  quit,  and 
subsequently  took  possession  under  the  powers  of 
the  Lands  Clauses  Act,  and  commenced  pulling 
-down  the  buildings  that  had  been  erected : — 
Held,  that,  notwithstanding  the  determination 
of  the  tenancy  by  the  notice,  the  tenants  had 
sach  an  interest  in  tl  3  premises  as  entitled  them 
to  an  injunction  to  i*estrain  the  company  from 
removing  or  otherwise  dealing  with  the  premises 
until  that  interest  was  provided  for.  Rogers  v. 
Hull  Dock  Of.,  34  L.  J.,  Ch.  165  ;  10  Jur.  (N.S.) 
1245  ;  11  L.  T.  463 ;  13  W.  R.  217.  See  also 
Ifolt  V.  Gaslight  and  Coke  Co.,  41  L.  J.,  Q.  B. 
351 ;  L.  R,  7  Q.  B.  72  ;  27  L.  T.  442. 

Termi2iatio&  of  Intereit  of  Claimant.] — 

Jl  i"ailway  company  commenced  to  build  ware- 
houses, which  were  intended  to  be  100  feet  in 
height.  The  lessee  of  a  warehouse,  the  light  of 
-which  would  be  affected  when  the  buildings 


were  completed,  gave  notice  to  the  railway  com- 
pany that  he  held  on  a  lease  for  an  unexpirol 
term  of  fourteen  years,  which  could  be  determined 
by  six  months*  notice,  to  expire  on  November  11 
then  next,  and  required  the  company  to  deter- 
mine whether  they  would  take  over  the  lease,  or 
whether  he  should  give  the  requisite  notice.  The 
company  declined  to  interfere,  and  the  lesKe  on 
May  6  gave  notice  to  determine  his  tenancy. 
There  was  no  evidence  that  at  the  time  the 
building  had  progressed  so  far  as  to  affect  the 
light  to  the  warehouse.  Afterwards  the  lessee 
gave  notice  to  the  company  of  his  claim  for  com- 
pensation for  injuriously  affecting  his  lands,  and 
an  inquiry  wbs  held  before  the  sheriff  and  a  juir: 
— Held,  tliat  the  act  of  the  lessee  in  giving  notice 
to  terminate  his  lease,  not  being  the  natural 
result  of  the  acts  of  the  railway  company,  but  a 
free  exercise  of  will  on  his  part,  he  ooold  not 
recover  compeosation  on  the  footing  that  he  was 
entitled  to  a  fourteen  years*  lease.  Reg.  v. 
Pindter,  57  L.  J.,  Q.  B.  138 ;  20  Q.  B.  D.  132 ; 
68  L.  T.  634;  36  W.  R.  117;  52  J.  P.  244— 
C.A. 

A.,  in  occupation  of  land  under  a  biiildin<; 
agreement  determinable  if  the  buildings  w«ie  net 
completed  by  the  30th  of  November,  1885,  was 
informed  in  1883  of  the  promotion  of  a  bill  for  a 
railway  which  would  a£fect  the  land.  A.  there- 
upon had  an  interview  with  his  landlord*8  agent, 
who  told  him  to  suspend  building  operations  till 
the  result  of  the  railway  scheme  was  known- 
no  express  agreement  to  extend  the  time  for 
building  being  come  to.  In  1883,  the  company 
obtained  their  act,  and  on  the  31st  of  July,  18S3, 
purchased  from  the  landlord  such  part  of  the 
land  as  was  required  ;  the  purchase  being  made 
expressly  subject  to  the  building  agreement.  On 
the  16th  of  September,  1884,  the  company  gave 
A.  notice  to  treat.  A.  sent  in  no  claim,  and  in 
January,  1886,  the  company  took  possession 
without  making  a  deposit  or  giving  a  bond,  as 
required  by  the  Lands  Clauses  Act,  insisting  that 
A.  had  no  interest  in  the  land.  A<  thereupon 
commenced  his  action  for  an  injnnctiofn,  and  to 
have  it  declared  that  the  building  agreement  was 
subsisting  and  that  he  was  entitled  to  have  his 
interest  assessed  on  that  footing : — ^Held,  that  as 
the  company  had,  without  complying  with  the 
provisions  of  the  Lands  Clauses  Act,  enteied 
upon  land  of  which  A.  was  lawfully  in  occupation, 
he  had  ground  for  an  action,  and  that,  the  action 
being  brought  to  trial,  the  court  had  jurisdiction 
to  make  a  declaration  as  to  his  interest  in  the 
property ;  and  that,  although  the  term  named 
in  the  agreement  had  expired,  he  had  an  interest 
in  the  land,  for  that  the  agent's  direction  to  sus- 
pend building  raised  an  equity  against  the  Ismd- 
lord  to  prevent  his  ejecting  A.  at  the  end  of  the 
term  until  he  had  a  reasonable  time  after  notice 
to  complete  the  building,  and  that  the  railway 
company  took  subject  to  that  liability.  JBirmifig' 
ham  Land  Co.  v.  X.  &  N.  W,  i2y.,  40  Ch.  D.  268 ; 
60  L.  T.  527—0.  A. 


Hungerfdrd  Xarket  Aet.] — ^The  Hunger- 


ford  Market  Company  was  empowered  to  make 
compulsory  purchases  of  land  for  the  use  of  the 
market,  and  the  leases,  &c.,  of  the  premises  on 
it ;  and  the  lessees  and  tenants  for  years  or  at 
will  were  to  give  up  possession  at  three  months' 
notice,  but  compeDs^ttion  was  to  be  made  to 
any  such  tenant  required  to  quit  before  the 
expiration  of  his  term.  The  act  provided,  that 
all  tenants  for  years,  from  year  to  year,  or  at 
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will,  *'wbo  shall  sustain  any  loss,  damage,  or 
injory  in  respect  of  any  interest  whatsoever  for 
li^oodwiU,  improvements,  tenants*  fixtures,  or 
otherwise,  which  they  now  enjoy,  by  reason  of 
the  passing  of  this  act,"  should  be  entitled  to 
compensation,  to  be  assessed,  if  necessary,  by  a 
jury.  A  tenant  from  year  to  year  was  ejected 
by  the  company,  but  received  a  regular  half- 
year's  notice  to  quit.  She  had  been  many  years 
in  possession,  and  the  tenancy  was  not  likdy  to 
have  been  determined  if  the  act  had  not  passed : 
— Held,  that  she  was  entitled  to  compensation 
for  the  whole  marketable  interest  which  she  had 
in  the  premises  at  the  time  when  the  act  passed  ; 
And  that  the  goodwill,  though  of  premises  of  so 
uncertain  a  tenure,  was  protected  by  the  act 
as  an  interest  which  would,  practicidly,  have 
been  valuable  as  between  the  tenant  and  a  pur- 
chaser, though  it  was  not  a  legal  interest  as 
against  the  landlord.  Farlow,  ExparU^  2  B.  &  Ad. 
341 ;  9  L.  J.  (0.8.)  K.  B.  256. 

Otherwise,  where  the  tenancy  was  from  year 
to  year,  determinable  at  three  months*  notice 
•ending  with  the  year,  and  with  a  stipulation 
against  underletting  without  leave.    Ih, 

When,  under  the  provisions  of  the  same  act, 
the  company  was  treating  for  the  purchase  of 
certain  premises,  a  person  entered  into  an  agree- 
ment to  rent  them  for  one  year,  and  that  if,  with 
the  owners'  consent,  he  should  hold  beyond  the 
year,  he  should  quit,  or  be  at  liberty  to  quit,  at 
any  quarter-day,  on  receiving  or  giving  three 
months'  notice ;  that  he  would  not  underlet  or 
^ve  up  possession  to  anyone,  make  any  alteration 
without  a  written  consent  of  his  landlord,  would 
keep  all  the  glass  entire,  and  so  leave  the  same, 
together  with  all  articles  mentioned  in  a  schedule, 
and  all  improvements  or  additions  which  he 
should  make  during  his  occupation,  for  the  benefit 
of  his  landlord.  The  tenant  occupied,  with(-the 
consent  of  his  landlord,  for  several  years,  while 
the  above  negotiations  were  proceeding.  He 
afterwards  received  due  notice  to  quit,  and  the 
purchase  by  the  company  was  completed  : — Held, 
that  he  was  not  entitled  to  compensation  from 
the  company  in  respect  of  the  improvements 
made  by  him  during  his  occupation.  Beg.  v. 
Hungerford  Market  Co.,  1  P.  &  D.  492  ;  9  A.  ^c  £. 
463 ;  8  L.  J.,  Q.  B.  114.  8.  C,  1  N.  &  M.  404, 
^48  ;  4  B.  &  Ad.  592,  596. 

A  tenant,  whose  term  had  expired,  was  entitled 
to  compensation  for  goodwill,  and  for  the  chance 
•of  obtaining  a  renewal,  under  the  same  act.    Ih. 

But  not  for  fixtures  set  up  or  purchased,  or  for 
improvements  made  by  him,  inasmuch  as  he  had 
jio  legal  interest  in  them : — Held,  nevertheless, 
that  this  might  be  considered  by  the  jury  in 
•estimating  the  chance  of  a  beneficial  removal.  Ih. 


Less  tium  One  Tsar.]— By  s.  121  of  the 


Lands  Clause  Act,  if  any  such  lands  (i.e.  lands 
authorised  to  be  taken)  shall  be  in  the  possession 
of  any  person  having  no  greater  interest  therein 
than  as  a  tenant  for  a  year,  or  from  year  to  year, 
and  if  such  person  be  required  to  give  up  posses- 
sion of  any  lands  so  occupied  by  him  before  the 
expiration  of  his  term  or  interest  therein,  he 
shall  be  entitled  to  compensation  for  the  value 
of  his  unexpired  term  or  interest,  and  the  amount 
of  such  compensation  shall  be  determined  by  two 
justices  in  case  the  parties  differ  about  the  same : 
— Held,  that  the  section  applied  to  the  case  of  a 
person  who  had  less  than  one  year  of  a  term 
unexpired  at  the  date  of  his  being  required  to 
^ive  up  possession ;   and  that  such  person  was 


not  entitled  to  proceed  under  s.  68,  and  claim  to 
have  the  compensation  settled  by  arbitration. 
Beg,  V.  Q,  N.  By,,  46  L.  J.,  Q.  B.  4  ;  2  Q.  B.  D. 
161 ;  35  L.  T.  551 ;  26  W.  R.  41. 

Quarterly  Tenant.  ]  —  The  metropolitan 

board  of  works  had,  under  the  powers  of  the 
Metropolitan  Streets  Improvement  Act,  1872, 
purchased  a  house  of  the  owner,  pending  the 
plaintiffs  tenancy,  and  had  given  the  plaintiff, 
who  was  a  quarterly  tenant,  notice  to  quit  at 
the  expiration  of  his  tenancy.  On  motion  for  an 
injunction  to  restrain  the  board  from  entering 
upon  the  premises  until  they  had  given  the 
plaintiff  the  notice  to  treat  required  by  s.  18  of 
the  Lands  Clauses  Act,  1845,  and  should  have 
paid  him,  or  deposited  in  the  bank,  the  com- 
pensation awarded  to  be  paid  imder  the  act  for 
his  interest  in  the  premises: — ^Held,  that  the 
plaintiff,  as  a  quarterly  tenant,  had  no  interest, 
legal  or  equitable,  in  the  premises  within  the 
meaning  of  s.  18  of  the  liands  Clauses  Act. 
Syere  v.  Metropolitan  Board  of  WorJu,  36  L.  T. 
277—0.  A. 

The  board,  in  giving  the  notice  to  quit,  were 
merely  exercising  their  right  as  reversioners  under 
their  purchase  from  the  freeholder.    Ih, 

Exeentor— Title  to  Lease.  ] — ^A  testator  directed 
that  his  sons,  with  whom  he  had  been  in  partner- 
ship, might  hold,  use,  occupy  and  enjoy  certain 
leasehold  premises  so  long  as  they  might  carry 
on  business  therein,  thev  paying  the  rent.  The 
premises  were  required  by  a  public  body  for  im- 
provements under  an  act  of  parliament  giving  them 
power  compulsorily  to  purchase  lands  and  premises, 
and  they  nad  given  notice  to  purchase.  The 
executor  claim^  compensation  for  the  interest 
which  his  testator's  estate  had  therein,  and  the 
sons  also  claimed  compensation  for  the  compul- 
sory loss  of  their  business :  —  Held,  that  the 
executor  was  entitied  to  a  gross  sum  in  respect  of 
the  value  of  the  testator's  lease,  subject  to  a 
deduction  of  the  value  of  the  interest  of  the  sons 
in  the  premises,  in  consequence  of  their  being 
compelled  to  cease  carryinc:  on  their  business. 
Penny  v.  Penny,  37  L.  J.,  Ch.  340  ;  L.  R.  5  Eq. 
227  ;  18  L.  T.  13 ;  16  W.  R.  671. 

Interest  oreated — ^After  Hotiee  to  Treat.] — An 
interest  in  property  created  by  an  agreement 
entered  into  by  the  owner  after  a  notice  to  treat 
has  been  served  on  him  is  not  a  subject  for  com- 
pensation. Edwards,  Ex  parte,  40  L.  J.,  Ch. 
697 ;  L.  R.  12  Eq.  389 ;  25  L.  T.  149 ;  19  W.  R.  1047. 

Whero,  therefore,  an  owner  of  property  after 
a  notice  to  treat  had  been  served  on  him  entered 
into  an  agreement  with  a  person  who  had  for 
several  years  occupied  part  of  the  property  as  a 
weekly  tenant  for  a  lease  of  the  same  to  him  for 
a  term  of  three  years  : — Held,  that  the  tenant 
was  not  entitled  to  compensation  in  respect  of 
the  interest  created  by  such  agreement.    Ih, 

After  Aet  passed.] — ^Wherc,  by  act  of 

parliament,  a  corporation  was  empowered  to 
purchase  subsisting  interests  in  certam  heredita- 
ments, and  it  was  directed  that  the  purchase- 
money  should  be  reinvested  in  land,  and  in  the 
meantime  be  laid  out  in  funds,  and  dividends 
paid  to  persons  entitled  to  rents : — Held,  that 
neither  persons  who  had  taken  leases  since  the 
passing  of  the  act  nor  lessors  in  respect  of  their 
right  to  renew  were  entitled  to  any  compensa- 
tion out  of  purchase-money.  London  (^Bishop'), 
In  re,  1  Sim.  ^  S.  26R. 
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Whether  LeHor*f  Consent  neceMuy.] — Where 
a  railway  company  serves  a  notice,  under  the 
Lands  Clauses  Act,  on  a  leasee  to  take  land  held 
under  a  lease  containing  a  proviso  against 
assignment  with  the  licence  of  the  lessor,  the 
necessity  for  such  licence  is  taken  away  by  the 
operation  of  the  act.  Slip2}er  v.  TottejUuiin  and 
Hfimj}*tead  Jnmction  Ry.,  36  L.  J.,  Ch.  841 ; 
L.  R.  4  Eq.  112 ;  16  L.  T.  446  ;  16  W.  E.  861. 

Where  a  portion  of  the  land  comprised  in  a 
lease  is  taken  by  a  railway  company,  the  lessee 
is  not  bound  under  the  Lands  Clauses  Act,  s.  119, 
to  procure  the  lessor's  consent  to  the  agreement 
with  the  company  for  the  apportionment  of  the 
rent.    lb. 

Specific  performance  decreed  against  a  company 
by  whom  leasehold  land  had  been  so  taken  under 
a  notice,  where  the  lessor's  licence  to  the  assign- 
ment and  consent  to  the  apportionment  of  rent 
had  not  been  obtained.    lb. 

Landlord's  Bights.]  —  A  landlord  was  em- 
powered to  resume  possession  of  any  part  of  the 
land  demised,  in  case  it  should  be  required  by 
him  "for  the  purpose  of  building,  planting, 
accommodation,  or  otherwise  "  : — ^Held,  that  this 
did  not  entitle  the  landlord  to  resume  possession 
of  land  required  by  a  railway  company,  so  as  to 
defeat  the  tenant's  right  to  compensation.  John^ 
son  V.  Edgware  Ry.^  35  Beav.  480. 

The  claimants  demised  land  to  a  corporation 
at  a  low  rent  on  condition  of  its  being  laid  out 
and  maintained  as  a  public  park.  The  lease 
contained  a  proviso  that  in  case  any  part  of  the 
land  should  be  compulsorily   taken  under  the 

Eowers  of  any  act  of  parliament  it  should  be 
iwful  for  the  claimants  to  re-enter  upon  and 
repossess  it.  Part  of  the  land  having  been  com- 
pulsorily taken  by  a  railway  company  under  the 
powers  of  an  act  of  parliament : — Held,  that  the 
claimants  were  entitled  to  the  commercial  value 
of  the  land  taken  as  freed  from  the  lease,  and 
not  merely  to  the  capitalised  value  of  the  rent 

Said  therefor  by  the   corporation.      Morgan  i* 
'u  4-  N,  W.  Ry.,  In  re,  66  L,  J.,  Q.  B.  30 ;  [1896] 
2  Q.  B.  469  ;  75  L.  T.  226  ;  45  W.  R.  176. 

P.  let  to  B.,  G.  &  Co.  a  farm  and  oolUery, 
with  a  small  railway  leading  thereto.  During 
the  tenancy  a  railway  company  paid  5,000Z.  to 
B.,  G.  k  Co.  to  buy  off  their  opposition  to  the 
company's  line,  the  tenants  to  finish  a  branch 
railway  which  the  company  had  previously 
agreed  with  them  to  complete.  B.,  G.  &  Co. 
afterwards  availed  themselves  of  certain  clauses 
of  their  leases  to  put  an  end  to  their  tenancy 
about  seven  years  before  it  would  expire  by 
effluxion  of  time.  P.  thereupon  claimed  of  the 
tenants  a  portion  of  the  compensation  for 
diminution  of  value  and  noncompletion  of  the 
branch  railway.  The  agreement  had  been 
entirely  confined  to  the  railway  company  and 
B.,  G.  &  Co.,  and  P.  had  not  been  mentioned  in 
it : — ^Held,  that  P.  had  no  locus  standi ;  that, 
under  the  circumstances  the  doctrine  of  jus 
quassitum  tertio  did  not  apply,  but  that  the 
landlord  should  have  had  recourse  to  the  usual 
remedies  provided  by  the  legislature  for  such 
cases.  Peddle  v.  Bromn^  3  Macq.  H.  L.  65 ; 
8  Jur.  (N.8.)  895 ;  5  W.  R.  871.  See  Finnie  v. 
OUugow  and  South  Western  Ry.,  3  Macq.  H.  L. 
75. 

Xortgagor  and  Xortgagee.] — The  owner  of  busi- 
ness premises  mortgaged  them  with  the  machinery 
and  fixtures.    A  railway  company  gave  notice  to 


take  part  of  the  premises  for  its  railway,  bnt 
before  the  price  was  fixed  the  mortgagor  died, 
and  the  mortgagees  entered  into  possession  of 
the  property.  A  suit  was  instituted  for  the 
administration  of  the  mortgagor's  estate,  which 
proved  to  be  insolvent,  and  a  receiver  was 
appointed,  who,  with  the  consent  of  the  mart- 
gagees,  carried  on  the  business.  Arbitxaton  and 
an  umpire  were  appointed  to  fix  the  compensation- 
money  payable  by  the  company.  The  umpire 
awarded  15,9502.,  of  which  he  certified  that  he 
had  awarded  2,800Z.  in  respect  of  the  loss  of  profits 
in  carrying  on  the  business.  The  executors 
claimed  the  2,800Z.  as  belonging  to  the  mort- 
gagor's estate,  to  be  divided  among  his  general 
cr^tors:  —  Held,  that  the  sum  of  2,8001.  was 
in  the  nature  of  compensation  for  the  value  of 
the  goodwill  of  the  business,  which  passed  with 
the  premises ;  and  that  the  whole  of  the  sum  of 
15,950Z.  belonged  to  the  mortgagees.  IHle  v. 
pile,  Zambton,  Eao  parte,  45  L.  J.,  Ch.  841 ; 
3  Ch.  D.  36  ;  36  L.  T.  18 ;  24  W.  R.  1003. 

A  public  body  acting  under  the  powers  of  their 
act,  and  of  the  Lands  Clauses  Act,  gave  notice  to 
the  plaintiff,  who  was  a  tailor,  to  take  his  house. 
which  was  leasehold.  After  some  negotiatioQ 
they  offered  him  4001.,  of  which  1602.  wan  to  be 
apportioned  to  his  leasehold  interest,  and  2607.  to 
his  trade  damage  and  personal  expenses,  to 
which  the  plaintiff  agreed.  The  plsdntiff  had 
mortgaged  his  leasehold  interest  and  could  not 
make  a  good  title.  The  plaintiff  then  brought 
an  action  for  specific  performance  of  the  agree- 
ment, and  the  defendants  afterwards  paid  the 
400Z.  into  court  under  s.  26  of  the  Lands  Clauses 
Act,  executed  a  deed-poll,  and  took  possession : — 
Held,  that  the  plaintiff  was  entitled  to  judgment 
in  the  action,  and  to  have  the  2502.  paid  at  once 
to  him.  Cooper  v.  Metropolitan  Board  of  Werke. 
53  L.  J.,  Ch.  109  ;  25  Ch.  D.  472  ;  60  L.  T.  602 ; 
82  W.  R.  709— C.  A. 

Although  in  some  cases  the  goodwill  of  trade 
premises  passes  to  a  mortgagee,  that  does  not 
apply  to  a  case  where  the  gCModwill  depends  on 
the  personal  skill  of  the  owner.    lb. 

Benevable  Leaseholds — Ftne.]  —  Renewable 
leaseholds  being  under  notice  to  oe  taken  by  a 
company,  the  lease  was  not  renewed.  That 
company  turned  out  abortive,  and  afterwards 
another  company  came  forward  and  took  the 
same  lands,  and  paid  the  purchase-money  into 
court : — Held,  that  the  vendors  were  not  entitled 
to  any  part  of  the  compensation-money  by  way 
of  compensation  for  the  fine  which  they  omitted 
to  take  in  consequence  of  the  notice  from  the 
first  company.  WeMminster  (Dson),  JEbb  parte^ 
18  Jur.  1113. 

Land  snbjeet  to  Chief  Sent.]— A.,  an  owner 
in  fee  of  land  to  which  a  right  of  running  water 
was  appurtenant,  agreed  with  a  water  company 
to  accept  2,500Z.  as  compensation  for  his  right  in 
the  water;  and  subsequently  let  the  company 
into  possession  of  the  vrater.  The  land  was 
subject  to  a  chief  rent,  and  the  owner  of  the 
chief  rent  also  claimed  from  the  company  com- 
pensation for  the  loss  of  the  water.  The  company 
refused  to  pay  the  2,6002.  to  A.  unless  he  obtained 
the  concurrence  of  the  owner  of  the  rent  in  the 
deed  of  conveyance.  A.  then  brought  an  action 
for  the  2,5002.,  and  the  company  filed  a  bill  for 
specific  performance  of  his  agreement,  and  for 
an  injunction  to  restrain  the  action  : — ^Held,  that 
the  company  was  entitled  to  the  injunction  no 
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bringing  the  money  into  court  to  abide  the 
decision  of  the  conflicting  claims  for  oompen- 
sation.  Stockport  District  Waterworks  y.  Jowett^ 
13W.  B.  977. 

Pnrehaae-money  or  OompeniatioiL] — ^A  lail- 
^way  company,  when  oonstmcting  tneir  line, 
ezcayatea  soil  on  the  land  of  M.,  and  used  the 
stuff  for  ballast.  No  notice  was  given  to  him 
that  his  land  was  required  for  the  purposes  of 
the  company.  After  a  delay  on  their  part  of 
some  years,  the  matter  was,  with  other  claims 
for  consequential  injury,  referred  to  arbitration. 
The  articles  recited  his  allegation  that  the  lands 
had  been  "  taken  and  used  and  otherwise  injured," 
and  provided  for  the  ascertainment  of  the  pur- 
chase-money for  the  lands  taken  and  used.  The 
award  found  that  the  company  had  **cut  the 
soil  of  a  portion  of  the  lands,  and  that  it  has 
been  taken  and  used,"  &c.,  and  awarded  a 
sum  "as  and  for  the  purchase-money  of  the 
portion  of  the  lands,"  ^.  The  money  was  paid 
to  the  owner,  and  subsequently  the  pond  formed 
in  the  excavation  was  taken  by  anoUier  railw^ 
company,  under  their  compulsory  powers.  He 
claimed  that  on  the  construction  of  the  deeds, 
and  under  the  facts  of  the  case,  he  had  remained 
the  owner  of  the  lands : — ^Held,  that  the  lands 
were  taken  by  the  company,  and  that  the  money 
was  paid  for  the  purchase,  and  not  merely  as 
compensation  for  injury  thereto.  Maerory^  Ex 
parte,  Belfast  Central  By,,  In  re,  19  W.  B.  238. 

D.    PBINGIPLES   OF   ASSESSMENT. 

Proflts  made  on  other  PremiMt.] — ^A  party 
carried  on  an  old-established  business  at  11 ,  Parliiir 
ment-street.  His  lease  being  about  to  determine, 
he  purchased  the  lease  of  J^o.  10  in  the  same 
street  with  the  intention  of  transferring  his 
business  to  No.  10  upon  the  determination  of 
his  lease  of  No.  11.  Before  such  transfer  was 
effected  the  commissioners  of  works  and  public 
buildings  gave  him  notice  to  treat  with  respect 
to  No.  10,  under  the  powers  of  the  Public  Offices 
Sites  Act,  1866,  which  incorporates  the  Lands 
Clauses  Act.  The  question  of  the  amount  that 
the  commissioners  were  to  pay  to  him  for  the 
compulsory  taking  of  No.  10  was  referred  to 
arbitration.  The  arbitrator  admitted  evidence 
of  the  profits  that  he  had  been  making  at  No.  11, 
and  awarded  to  him  1,000/.  in  respect  of  goodwill 
attaching  to  or  loss  of  profits  which  might  or 
would  have  been  made  at  No.  10,  Parliament- 
street,  if  the  premises  had  not  been  taken  for 
the  purposes  of  the  act : — Held,  that  he  had  not 
exceeded  his  powers  in  so  doing,  and  that  the 
award  of  such  compensation  was  good.  WTiite  t. 
Public  Works  Commissioners,  22  L.  T.  591. 

Part  of  Building  Estate  taken  for  Sewage 
Works.] — ^Under  statutory  powers  incorporating 
the  Lands  Clauses  Act,  1845,  the  respondents 
gave  the  appellant  notice  to  treat  for  the  pur- 
chase of  part  of  his  land,  whidi  they  required 
for.  sewage  works.  In  an  inquisition  held  under 
that  act  evidence  was  given  that  the  existence  of 
sewage  works,  even  if  conducted  so  as  not  to 
create  an  actionable  nuisance,  depreciated  the 
market  value  of  the  appellant's  otner  lands  for 
buildiAg  purposes.  The  land  taken  was  let  on 
long  building  leases ;  of  the  other  lands  part  was 
in  hand,  and  part  was  let  for  short  periods  for 
brick-making.  The  land  taken  was  separated 
from  the  other  lands,  in  part  by  other  property 
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of  the  appellant's,  and  in  part  by  a  railway. 
The  jury  gave  a  vexdict  for  the  value  of  the  land 
taken  and  a  further  sum  for  all  damage  sustained 
or  to  be  sustained  by  reason  of  the  injuriously 
affecting  the  other  lands  by  the  exercise  of  the 
respondents*  statutory  powers: — ^Held,  that  the 
jury  had  not  exceeded  their  jurisdiction  in 
awarding  the  further  sum,  for  the  damage  was 
not  too  remote  to  form  the  subject  of  compen- 
sation, even  though  no  nuisance  might  be  caused. 
Essex  V.  Acton  Local  Board,  58  L.  J.,  Q.  B.  594  ; 
14  App.  Cas.  153;  61  L.  T.  1  ;  38  W.  B.  209; 
53  J.  P.  756— H.  L.  (E.) 

Tied  Public-house.] — Where  certain  brewers 
were  the  owners  in  fee  of  a  public-house  which  was 
let  for  an  unexpired  term  of  seven  years,  and 
there  was  in  the  lease  a  covenant  by  the  tenant 
not  to  sell  on  the  premises  any  beer  other  than 
that  purchased  of  them,  and  a  corporation  was 
empowered,  by  a  special  act  (which  incorporateid 
the  Lands  Clauses  Act),  to  take  the  premises : — 
Held,  that,  in  ascertaining  the  amount  of  the 
purchase-money  and  compensation  to  be  paid  by 
the  corporation  to  the  brewers,  the  additional 
value  of  the  premises,  by  reason  of  the  covenant 
to  sell  their  beer  only,  was  to  be  taken  into 
consideration.  Bourne  v.  Liverpool  Corporation, 
1  N.  B.  425 ;  83  L.  J.,  Q.  B.  15 ;  10  Jur.  (N.B,^ 
125  ;  8  L.  T.  572. 

Confkislon  of  Seed-beds.] — A  seedsman  had 
offices  in  Covent-garden,  where  he  kept  his 
stock,  and  had  also  a  market  garden  at  Wands* 
worth,  where  he  sowed  small  quantities  of  all 
the  seeds  in  his  stock  on  trial,  after  which  he 
sold  each  parcel  at  a  higher  price,  by  reason  of 
his  giving  a  warranty,  based  on  his  experience 
of  these  trial  crops.  A  board  of  works  entered 
upon  his  land,  and  so  carried  on  their  works  that 
it  became  impossible  to  identify  the  trial  crops 
with  the  seea  in  bulk,  whereby  the  seedsman 
was  unable  to  warrant  his  seeds,  which  were  in 
consequence  depreciated  in  value  50  per  cent. 
The  arbitrator  having  included  in  his  award  a 
sum  in  respect  of  such  depreciation: — Held, 
that  this  damage  was  too  remote,  and  could  not 
be  recovered.  Clarke  v.  Wandsworth  Dlstri-et 
Board  of  Works,  In  re,  17  L.  T.  549. 

Goods  on  Premises.] — The  occupier  of  a  house 
and  premises,  injuriously  affected  by  the  execu- 
tion of  the  works  of  a  railway  company  in 
exercise  of  the  powers  given  by  act  of  parliament, 
is  entitled  to  compensation  for  damage  done  to 
his  goods  in  the  house  by  reason  of  the  exercise 
of  such  powers.  Knock  v.  Metropolitan  By., 
38  L.  J.,  C.  P.  78 ;  L.  B.  4  0.  P.  131 ;  19  L.  T. 
239  ;  17  W.  B.  10. 

Value,  of  what  Interest.] — When  land,subiect 
to  restrictions  as  to  its  use,  is  taken  for  a  pubUo 
object  under  compulsory  powers,  the  amoimt  of 
compensation  to  the  person  interested  therein  is 
to  be  assessed  with  reference  to  the  value  of  his 
interest  therein,  and  not  with  reference  to  its 
vidue  to  the  persons  taking  it.  Stehhing  v. 
Metropolitan  Board  of  Works,  40  L.  J.,  Q.  B.  1 ; 
L.  B.  6  Q.  B.  37  ;  23  L.  T.  530  ;  19  W.  B.  73. 

A  declaration  stated  that,  by  their  act,  a 
railway  company  was  not  to  interfere  with  a 
church,  or  with  the  yard  attached  thereto,  with- 
out the  consent  of  the  bishop  of  the  diocese,  and 
payment  by  the  company  to  the  defendants  of 
a  sum  to  be  agreed  upon  between  the  defen- 
dants and  the  company,  in  ascertaining  whioh 
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regard  should  be  had  to  the  cost  of  a  site  for  a 
new  church  and  to  the  yalue  of  the  yard  ;  that, 
on  payment  by  the  company  to  the  defendants 
of  the  sums  so  to  be  ugreed  upon,  the  church  and 
yard  should  vest  in  the  com[^ny,  and  the  sum  so 
paid  should  be  employed  by  the  defendants  in 
purchasing  a  new  site  and  paying  the  plaintifE 
for  the  value  of  the  yard.  It  averred  that  the 
sum  agreed  upon  was  7,732Z  17#.,  and  that  it  was 
paid  by  the  company  to  the  defendants,  and 
thereupon  the  church  and  yard  vested  in  the 
company  ;  whereupon  the  bishop  gave  his  consent 
that  the  sum  was  sufficient  to  purchase  a  new 
site,  and  also  to  pay  the  plaintifE  the  value  of  the 
yard,  2,000/.,  of  which  the  defendants  had  notice 
and  were  requested  to  pay .  Breach,  non-payment 
of  the  value.  The  defendants,  before  action, 
offered  the  plaintifE  a  sum  which  they  had  deter- 
mined to  be  the  value  of  the  yard,  which  was 
consecrated  ground,  and,  as  such,  its  value  to  the 
plaintiff  was  less  than  it  would  be  to  the  com- 
pany when  applied  to  secular  uses.  The  judge 
directed  the  jury  that  the  act  did  not  make  the 
determination  of  the  defendants  conclusive  on 
the  plaintiff,  and  that  in  estimating  their  damages 
they  were  at  liberty  to  value  the  ground  as 
applicable  to  secular  uses :  —  Held,  no  mis- 
direction. Hilcoat  V.  Canterbury  and  York 
{ArehMthops),  10  C.  B.  327  ;  19  L.  J.,  C.  P.  376. 

Held,  also,  in  arrest  of  judgment,  that  the 
declaration  sufficiently  disclosed  th  .*  duty  of  the 
defendants  under  the  statute,  and  stated  a  good 
breach.    lb. 

Where  streams  of  water  are  taken  by  the  Bar- 
bados Water  Supply  Company  under  the  compul- 
sory powers  conferred  on  them  by  the  Water 
Supply  Act,  1886,  the  owner  of  those  streams  is 
entitled  to  compensation,  notwithstaniling  that  he 
has  made  no  use  of  them  prior  to  their  being  so 
taken  ;  and  the  amount  of  such  compensation 
must  be  based  upon  the  value  of  the  rights  of 
property  of  which  the  owner  is  deprived,  and  not 
upon  the  mere  value  of  the  advantages  which 
he  had  derived  from  user  in  the  past.  Trewt- 
Stoughton  v.  Barbados  Water  Supply  Cb.y  62 
L.  J.,  P.  C.  123  ;  [1893]  A.C.  502  ;  1  R,  403  ;  69 
L.  T.  164— P.  C. 

In  reipeet  of  Goodwill] — The  loss  of  trade 
occasioned  by  the  obstruction  of  a  highway 
during  the  execution  of  the  works  of  a  railway 
company  is  not  an  injurious  affection  of  the 
tradesman's  intei'est  in  his  premises  which 
entitles  him  to  compensation.  R'tcket  v.  Metro- 
politan My.,  36  L.  J.,  Q.  B.  205  ;  L.  R.  2  H.  L. 
176  ;  16  L.  T.  542  ;  15  W.  R.  937. 


Pnblie-hoiue.] — ^A  railway  company  in 


pursuance  of  their  act  of  parliament,  served 
notice  upon  the  yearly  tenant  of  a  public-house 
of  their  intention,  after  the  expiration  of  six 
months  from  the  date  thereof,  to  enter  upon  and 
take  the  premises  in  his  occupation.  The  com- 
pany nevertheless  did  not  take  possession  at  the 
expiration  of  the  specified  period,  and  the  tenant 
continued  his  business  on  the  premises  for  a 
further  space  of  two  years,  but  at  a  reduced  rate 
of  profits,  the  company  having  by  virtue  of  their 
powers  demolished  the  surrounding  neighbour- 
hood. At  the  end  of  two  years  the  tenant 
received  a  simimons  from  a  metropolitan  police 
magistrate  to  appear  for  the  purpose  of  having 
the  amount  of  compensation  due  to  him  assessed. 
On  the  hearing  of  the  summons,  the  tenant,  in 
addition  to  the  usual  items  of  compensation, 


claimed  in  respect  of  reduced  profits  of  trade 
consequent  upon  the  demolition  by  the  oompany 
of  the  surrounding  neighbourhood  from  the  time 
of  the  expiration  of  the  six  months*  notice  to  the 
date  of  the  hearing  of  the  summons  : — Held,  that 
he  was  not  so  entitled,  the  claim  being  one 
which,  in  the  absence  of  statutory  powers,  could 
not  have  been  made  the  subject  of  an  action, 
and  the  keeping  on  of  the  business  at  a  reduced 
rate  of  profits,  after  he  might  have  compelled  the 
company's  acceptance  of  the  premises  bein^  his 
own  voluntary  act.  Beg.  v.  Vaugkan,  38  L.  J., 
M.  C.  49 ;  L.  R.  4  Q.  B.  190  ;  17  W.  R.  11.5. 

Under  a  dock  act,  persons  having  an  estate  c«r 
interest,  not  less  than  from  year  to  year,  in  hooscs, 
&C.,  who  shall  be  injured  in  such  estate  or  interest, 
by  any  of  the  worlra  authorised  by  the  act,  -were 
to  be  compensated  by  the  dock  company  : — ^HekL, 
that  the  company  was  not  liable  for  oompensa- 
tion  to  the  owner  of  a  house  occupied  as  a  taTeriL, 
the  pecuniary  valne  of  which  was  lessened  by- 
reason  of  a  destruction  of  the  neighbourhood  by 
the  works,  duly  authorised,  of  the  company, 
where  the  house,  though  less  valuable  for  a  tavern 
or  a  shop,  was  not  rendered  less  valuable  as  a 
private  residence.  Bex  v.  London  Dock  Cb^ 
6  K.  &  M.  390  ;  5  A.  &  £.  163  ;  2  H.  &  W.  267  ; 
5  L.  J.,  K.  B.  195, 

Peeuliar  and  Valuable  Bights.] — ^The  conser- 
vators of  the  river  Thames  having  under  their 
special  acts  vested  in  them  the  soil  and  foreshore 
of  the  river  Thames  with  power  to  grant  lioenoes^ 
to  build  quays,  jetties,  wharves,  and  other  con- 
veniences, had  notice  served  on  them  by  the 
Tilbury  and  Southend  Railway  Company  nnder 
one  of  their  acts  for  the  purpose  of  acquiring 
compulsorily  a  portion  of  the  foreshore  in  Essex 
belonging  to  the  conservators  for  a  wharf.  The 
matter  was  referred  to  two  arbitrators  and  an 
umpire  under  the  Lands  Clauses  Acts,  and  the 
umpire  stated  in  writing  previous  to  commencing 
his  arbitration  that  the  principle  of  compensa- 
tion upon  w^hich  he  should  proceed  was  tliat  he 
would  be  guided  by  the  provisions  of  the  Lands 
Clauses  Acts.  He  awarded  a  certain  sum  to  the 
conservators,  and  the  award  being  objected  to 
as  void  by  the  railway  on  the  ground  that  the 
arbitrator  had  based  it  on  the  principle  of  giving 
compensation  under  the  special  acts  of  the  con- 
servancy, and  not  on  the  Lands  Clauses  Acts  : — 
Held,  that  the  arbitrator  was  bound  to  assess  the 
compensation  in  accordance  with  the  provisions 
of  the  Lands  Clauses  Acts,  and  had  in  fact  done 
so.  That  he  was  bound  to  take  and  had  rightly 
taken  into  consideration  the  peculiar  and  vain- 
able  rights  of  the  conservators  under  their  special 
acts.  That  even  assuming  the  conservators* 
witnesses  had  given  evidence  as  to  value  based 
on  a  wrong  principle,  there  was  nothing  to  bind 
the  court  to  hold  the  arbitrator  had  based  his 
decision  on  that  principle,  and  that  consequently- 
specific  performance  with  payment  of  the  sum 
awarded  (subject  to  an  inquiry  as  to  title)  ought 
to  be  granted.  Thames  Conservators  v.  LomdoH^ 
Tilbury  and  Southend  By.,  3  R.  178  ;  68  L.  T.  21. 


SeTenionary  Interest  in  Licensed 
Syidenee  of  present  Xarket  Valne  of  CUimant** 
Interest.] — In  estimating  the  amount  of  compen- 
sation under  the  Lands  Clauses  Acts  to  be  paid 
to  the  reversioner  of  licensed  premises,  let  on 
lease  with  twenty-six  years  unexpired,  evidence 
to  prove  the  present  market  value  of  the 
claimant's  reversionary  interest  in  the  premises 
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licensed  premises  is  admissible,  and  need  not 
be  confined  to  the  estimated  rental  value  of  the 
premises  as  a  house  and  shop  apart  from  the 
question  of  whether,  when  the  reversion  faUs  in, 
they  would  then  be  licensed  premises.  BeUan  v. 
Xandon  Cowniy  Omncil,  62  L.  J.,  Q.  B.  222 ; 
6  B.  230  ;  68  L.  T.  41 1  ;  41 W.  R.  316  ;  67  J.  P.  185. 

Outlay  on  Sepairt  made  after  Hotke  of  Pro- 
visional Order— Arbitrator  not  Appointed.^ — 
The  owner  of  houses  in  a  dilapidated  condition, 
whilst  repairing  them  was  informed  that  a  pro- 
Yisional  order  had  been  made  enabling  a  public 
body  to  take  the  houses.  The  owner  refused  to 
stop  the  repairs,  the  act  was  afterwards  obtained 
and  an  arbitrator  appointed  : — ^Held,  that  the 
owner  was  entitled  to  be  compensated  for  the 
onUay  made  by  him  between  the  date  of  the  notice 
to  him  and  the  appointment  of  the  arbitrator. 
Higgina  y.  Dublin  Corporation^  28  L.  R.,  Ir.  484. 

Set-oif  of  Advantages.] — ^A  company  cannot 
reduce  the  damages  to  be  paid  to  a  householder 
in  virtue  of  the  increased  value  which  their 
works  confer  upon  his  house.    Senior  v.  Metro- 

r}lUan  Ry.,  2  H.  &  C.  268  ;  32  L.  J.,  Ex.  226  ; 
Jur.  (N.B.)  802  ;  8  L.  T.  544 ;  11  W.  B.  836. 

Lease  to  Testator— Szeentor — ^Partnors.]— A 
testator  directed  that  his  sons,  with  whom  he  had 
been  in  partnership,  might  hold,  use,  occupy,  and 
enjoy  certain  leasehold  premises  so  long  as  they 
might  carry  on  business  therein,  they  paying  the 
rent.  The  premises  were  required  by  a  public 
body  for  improvements  under  an  act  of  parlia- 
ment giving  them  power  compulsorily  to  pur- 
chase lands  and  premises,  and  they  had  given 
notice  to  purchase.  The  executor  claimed  com- 
pensation for  the  interest  which  his  testator's 
estate  had  therein,  and  the  sons  also  claimed 
compensation  for  the  compulsory  loss  of  their 
business  : — Held,  that  the  executor  was  entitled 
to  a  gross  sum  in  respect  of  the  value  of  the 
testator's  lease  subject  to  a  deduction  of  the  value 
of  the  interest  of  the  sons  in  the  premises,  in 
consequence  of  their  being  compelled  to  cease 
carrying  on  their  business.  Penny  v.  Penny, 
37  L.  J.,  Ch.  340  ;  L.  R.  6  Eq.  227 ;  18  L.  T.  13  ; 
16  W.  R.  671. 

In  respoet  of  subsequent  Ii^urios — ^When  ex- 
cluded lij  Agreement.] — ^An  owner  sold  land  to  a 
railway  company  for  the  construction  of  their 
line,  and  agreed  with  them  that  the  sum  paid  to 
him  should  be  not  only  the  purchase-money  for 
snch  land,  but  also  for  damage  by  severance  and 
injury  to,  and  for  otherwise  injuriously  affecting 
ills  adjoining  lands  : — ^Held,  that  the  agreement 
included  all  that  he  could  recover  under  the 
Lands  Clauses  Act,  and  that  he  was  precluded 
from  afterwards  claiming  compensation  for 
damage  subsequently  done  to  his  adjoining  lands 
by  the  subsidence  of  the  soil  consequent  on  the 
company  making  their  line  through  the  land 
they  had  so  bought  from  him,  such  damages 
being  reasonably  capable  of  being  foreseen  when 
the  agreement  was  made.  Todd  v.  Metropolitan 
Diitrict  Ry.,  24  L.  T.  435  ;  19  W.  R.  720. 

Prospective  or  Contingent  Injury.] — ^A  claim- 
ant cannot  recover  compensation  in  respect  of  an 
injury  which  is  merely  prospective  and  does  not 
exist  at  the  time  of  making  the  claim.  Reg,  v. 
Poulter,  67  L.  J.,  Q.  B.  138  ;  20  Q.  B.  D.  132 ; 
l>8  L.  T.  634  ;  36  W.  R.  117  ;  52  J.  P.  244— C.  A. 

A  railway  company  took  land  on  which  cotton 


miUs  would  probably  have  been  built ;  the  owner 
had  other  land  on  which  he  had  built  a  reservoir 
from  which  water  might  be  supplied  to  such 
cotton  mills  when  buUt.  In  proceeding  under 
the  Lands  Clauses  Act  to  ascertain  the  compen- 
sation, the  umpire  received  evidence  as  to  the 
profits  which  might  have  been  derived  fi*om 
supplying  water  to  the  mills  when  built,  and 
awsirded  compensation  for  the  loss  of  those  pro- 
spective profits : — Held,  that  the  umpire  was  right 
in  receiving  the  evidence,  and  in  awarding  such 
compensation.  Ripley  v.  G.  N,  Ry.^  L.  R.  10 
Ch.  435  ;  31  L.  T.  869  ;  23  W.  R.  685. 

Anticipated  damage  from  the  noise  and  smoke 
of  trains  does  not  appear  to  be  a  proper  subject 
of  estimate  for  compensation  under  the  railway 
statutes.  City  of  Glaegow  Union  Ry,  v.  Hunter, 
L.  R.  2  H.  L.  (Sc.)  78. 

Anticipated  damage  from  the  noise  or  smoke 
of  trains  does  not  appear  to  be  a  proper  subject 
of  estimate  for  compensation  under  the  statutes 
relating  to  railways.  Reg.  v.  Metropolitan  Board 
of  WorJu,  10  B.  &  S.  391  ;  .38  L.  J.,  Q.  B.  201 ; 
L.  R.  4  Q.  B.  358  ;  17  W.  R.  1094. 

In  1845,  a  landlord  received,  under  an  arbi- 
tration, compensation  for  land,  and  "  in  respect 
of  damages  which  might  be  sustained  by  reason 
of  making  a  railway  "  : — Held,  that  he  was  not 
precluded  from  insisting  on  a  further  compensa- 
tion for  future  unforeseen  damages  subsequently 
sustained.  Lancashire  and  Yorkshire  Ry.  v. 
Evans,  15  Beav.  322. 

A  company  was  empowered  to  take  land  (with 
an  exception  of  mines)  for  a  railway,  paying  the 
value  of  the  lands  and  making  compensation  for 
damages  sustained  by  reason  of  the  execution 
of  the  works,  and  for  damage,  loss,  or  incon- 
venience sustained  by  reason  of  the  execution 
of  any  of  the  powers  of  the  act ;  such  value 
and  compensation  to  be  fixed  by  agreement  or 
assessed  by  a  jury  ;  mines  to  be  worked  by  the 
owner,  so  Uiat  no  damage  be  thereby  done  to  the 
railway,  and  in  case  of  damage  the  owner  to 
repair  it  at  his  own  expense,  or  the  company  to 
repair  in  case  of  neglect  or  refusal,  and  recover 
the  expenses  from  the  owner: — Held,  that  the 
owner  of  land  taken  by  the  company,  and  for 
which  compensation  was  paid,  could  not,  upon 
afterwards  discovering  that  a  mine,  to  which  he 
was  entitled,  could  not  be  worked  without  doing 
damage  to  the  railway,  claim  further  compensa- 
tion in  respect  of  the  loss  sustained  thereby. 
Compensation  in  respect  of  such  contingent  loss 
should  have  been  claimed  at  the  time  of  the 
original  agreement  or  assessment.  Rex  v.  Leeds 
and  Selhy  Ry.,  5  N.  &  M.  246  ;  3  A.  &  E.  683. 

Action  by  the  lessee  of  lands  under  C.  against 
a  railway  company  for  constructing  their  railway 
across  the  lands  of  other  persons  without  leaving 
sufficient  opening  for  the  passage  of  fiood  waters, 
whereby  they  were  obstructed  and  penned  up, 
and  forced  upon  his  lands.  Plea,  that  before  he 
had  anything  in  the  lands  now  in  his  occupation, 
the  company  gave  notice  to  C.  to  purchase  lands 
of  his  adjoining  to  those  now  of  the  lessee,  and 
that  it  was  referred  to  an  arbitrator  to  fix  the 
amount  of  purchase-money,  and  of  compensation 
for  injury  to  the  lands  and  other  estates  of  C.  by 
severance  or  otherwise,  and  to  determine  what 
bridges,  arches,  culverts,  ^.,  should  be  made  : — 
Held,  that  the  compensation  awarded  under  such 
reference  related  only  to  damage,  known  or  con- 
tingent, by  reason  of  the  construction  of  the  rail- 
way on  the  lands  purchased  of  C,  and  to  other 
damage  arising  from  the  construction  of  the  rail- 
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way  at  other  places,  which  was  apparent  and 
capable  of  being  ascertained  and  estimated  at 
the  time  when  the  compensation  was  awarded, 
and  did  not  embrace  also  all  continj^nt  and 

Eossible  damages  which  might  arise  afterwards 
y  the  works  of  the  company  at  other  places. 
Lavorencey,  Q.  KRy.,  6  Railw.  Cas.  656  ;  16  Q.  B. 
643  ;  20  L.  J.,  Q.  B.  298  ;  15  Jur.  652. 

An  arbitrator  is  not  bound  to  award  compen- 
sation in  respect  of  contingent  future  damage 
suggested  as  likely  to  arise  from  the  execution  of 
works  to  be  done  by  the  promoters,  unless  it 
clearly  appears  that  such  damage  must  neces- 
sarQy  arise.  If  such  damage  in  &ct  arises  after- 
wards, the  remedy  for  the  party  damaged  is  under 
8.  68.  Ware  v.  Regenfs  Canal  Cu.^  7  Bailw.  Cas, 
780  ;  9  Ex.  896  ;  23  L.  J.,  Ex.  145. 

Beoond  Inquiry.] — ^A.  company  being  autho- 
rised to  construct  a  tunnel  to  run  in  part  under- 
neath land  on  which  was  erected  a  manufactory, 
with  other  buildings,  it  was  agreed  between  the 
company  and  the  owner  that  the  amount  to  be 
paid  to  him  for  the  right  to  construct,  and  for 
ever  maintain,  the  tunnel  underneath  the  here- 
ditaments and  premises,  and  for  the  purchase  of 
the  site  of  the  tunnel,  and  in  full  compensation 
for  all  damage  or  injury  to  be  sustained  by 
reason  thereof,  should  be  left  to  arbitration. 
The  arbitrators  awarded  a  sum  to  be  paid  to  the 
owner  "as  compensation  for  the  right  to  con- 
struct, and  for  ever  maintain,  the  tunnel  under- 
neath the  hereditaments  and  premises,  and  as 
purchase-money  for  the  site  of  the  tunnel,  and 
in  full  compensation  for  all  damage  or  injury 
sustained  by  reason  of  the  construction  thereof." 
By  deed  the  owner,  in  consideration  of  the  sum 
awarded,  granted  to  the  company  "  the  site  of, 
and  fall  liberty  to  bore,  dig  out,  excavate,  and 
construct  the  tunnel  underneath  the  land  and 
buildings  thereon,  together  with  full  liberty  at 
all  times  thereafter  to  use,  enjoy,  uphold,  main- 
Uain  and  repair  the  tunnel,  and  to  hold  the 
liberty  or  privilege  granted  henceforth  for  ever, 
for  the  purposes  of  the  act  of  parliament  relating 
to  the  railway,  freed  and  discharged  from  aU 
claims  and  demands  whatsoever  of  or  by  the 
owner.  Subsequently,  serious  injuries  were  from 
time  to  time  sustained  by  the  superincumbent 
buildings,  in  consequence  of  the  subsidence  of 
the  Buiiace  of  the  land,  such  subsidence  being 
caused  by  the  construction  of  the  tunnel  in  a 
loose  soil,  and  by  the  vibration  resulting  from 
the  passing  of  trains,  or  by  one  of  such  causes  : — 
Helo,  by  Cockbum,  C.  J.,  that  questions  arising 
upon  such  injuries  as  those  complained  of  were 
determinable  upon  the  provisions  in  respect  of 
compensation  contained  in  8  &  9  Yict.  c.  18,  s.  68  ; 
and  that  the  act  contains  no  provision  for  a 
second  inquiry  in  case  of  future  damage  arising, 
not  contemplated  by  the  parties  at  the  time  of 
the  assessment  of  compensation,  which  must 
be  ascertained  at  once  and  finally.  Orofi  v. 
X.  ^  N.  W.  Ry,,  3  B.  &  S.  436 ;  32  L.  J.,  Q.  B. 
113  ;  9  Jur.  (N.S.)  962  ;  7  L.  T.  741  ;  11 W.  R.  360. 
But  by  Crompton  and  Mellor,  JJ.,  that  the 
damages  were  such  as  must  have  been  foreseen 
at  the  time  of  the  arbitration  ;  and  whether  the 
question  turned  upon  the  construction  of  the 
award  and  conveyance  or  upon  the  statute,  the 
owner  was  equally  debarred  from  recovering 
further  compensation.    lb, 

"Landi  held  Therewith. 'H—Where  the  lands 
taken  and  the  lands  injuriously  affected  are  held 


by  the  same  owner,  so  that  the  unity  of  owner- 
ship conduces  to  the  advantage  of  the  property 
as  one  holding,  the  lands  injuriously  affected  are 
held  with  the  lands  taken  within  the  meaning 
of  ss.  49  and  63  of  the  Lands  Glauses  Act,  1845. 
JBiaex  v.  Aetan  Local  Board,  58  L.  J.,  Q.  B.  594  ; 
14  App.  Cas.  153  ;  61  L.  T.  1 ;  38  W.  R.  209 ;  53 
J.  P.  756— H.  L.  (E.) 

Damage  by  SeveraiLM.]— Where  part  of  a  field 
available  for  building  purposes  had  been  taken 
by  a  railway  company,  so  as  to  detach  and  leave 
without  practicable  access  the  larger  portion  of 
the  field : — Held,  that  a  jury  was  rightly  directed 
in  assessing  compensation  for  the  severance,  to 
consider  the  access  to  the  severed  portion  as  cut 
off,  as  such  access  could  not  be  afforded  to  build- 
ing land  by  accommodation  works,  which  the 
company,  under  8  &  9  Vict  c.  20,  ss.  68,  69, 
might  be  ordered  to  make ;  and  the  jury  oiight 
therefore  to  exclude  these  works  from  their  oon- 
sideration.  Reg,  v.  Brown,  8  B.  &:  S.  456 ;  36 
L.  J.,  Q.  B.  322 ;  L.  R.  2  Q.  B.  630 ;  16  L.  T. 
827;  15  W.R.988. 

A  railway  company's  private  act,  which  incor- 
porated the  Lands  Clauses  Act,  1845,  and  Pan  I. 
of  the  Railways  Clauses  Act,  1845,  empowered 
them  to  take  compulsorily  portions  only  of 
houses  or  manufactories  for  the  purposes  of  the 
act,  without  being  compellable  oy  the  owners 
to  purchase  the  whole,  or  any  greater  portions,  if 
such  portions  could  in  the  opinion  of  the  jniy, 
arbitrators,  or  other  authority  to  whom  the 
question  of  disputed  compensation  should  be 
submitted,  "be  severed  from  the  remainder  of 
such  properties  without  material  detriment 
thereto."  Under  the  private  act  the  company 
took  a  portion  of  a  manufactory  across  which  lay 
the  only  access  for  vehicles  from  a  public  high- 
way to  the  remainder  of  the  manufactory.  The 
portion  of  land  was  required  merely  for  building 
a  railway  viaduct,  and  a  roadway  to  the  remain- 
der of  the  manufactory  from  the  highway  under 
one  of  the  arches  of  the  viaduct  wouU  have  given 
practically  the  same  access  to  the  manufactor}' 
as  was  enjoyed  before  the  severance.  Before  the 
umpire  to  whom  the  question  of  compensation 
was  submitted,  the  company  undertook  to  giant 
a  perpetual  right  of  way  under  the  arch  to  the 
owners  of  the  remainder  of  the  manufiBCtoTy» 
and  relied  upon  this  undertaking  and  their 
liability  to  construct  accommodation  works 
under  s.  68  of  the  Railways  Clauses  Act,  1845. 
for  the  purpose  of  shewing  that  the  severance  of 
the  portion  of  land  they  required  would  cause  no 
material  detriment  to  the  remainder.  Upon  a 
special  case  being  stated  by  the  arbitrator: — 
Held,  that  in  considering  whether  the  severance 
would  cause  any  material  detriment  to  the 
remainder  of  the  property,  the  umpire  wa» 
entitled  to  take  into  consideration  the  liability 
of  the  company  under  s.  68  to  mi^e  and  main- 
tain such  accommodation  works  as  should  he 
necessary  for  making  good  the  interruption  to  the 
use  of  the  land  cau^  by  the  severance.  Gonty 
and  Manohegter,  Shield,  and  Lineolnthire  Ry^ 
In  re,  65  L.  J.,  Q.  B.  625  ;  [1896]  2  Q.  B.  4^ ; 
75  L.  T.  239  ;  45  W.  R.  83--C.  A. 

Held,  also,  by  Lord  Esher,  M.R.,  and  A.  L. 
Smith,  L.J.,  that  the  company  could  in  law 
carry  out  their  undertaking,  and  that  therefore 
the  umpire  should  take  that  undertaking  also 
into  consideration.    Ih. 

The  plaintiff  had  constructed  a  reservoir  on 
part  of  his  land,  the  only  use  of  which  was  t<^ 
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supply  with  water  mills  and  other  buildings 
which  might  be  erected  on  the  rest  of  his  land 
which  was  suitable  for  building  purposes.  A 
railway  company  gave  notice  to  treat  for  a  large 
portion  of  this  building  land,  and  the  amount  to 
DC  paid  to  the  plaintiff  for  purchase-money, 
compensation  and  damage  was  by  agreement 
referred  to  arbitration.  At  the  arbitration  he 
claimed  compensation  for  the  loss  he  would 
sustain  by  reason  of  his  losing  the  sale  of  the 
water  from  his  reservoir  to  buildings  that  might 
have  been  erected  on  the  land  token  by  the  com- 

Sany,  and  in  support  of  this  claim  be  gave  evi- 
ence  as  to  the  profits  he  expected  to  realise  on 
this  account: — Held,  that  the  land  with  the 
reservoir  upon  it  was  *•  injuriously  affected  "  by 
the  severance,  that  the  arbitrators  were  justified 
in  considering  such  claim  and  in  receiving  such 
evidence  in  support  of  it,  and  that  the  award 
made  by  them  was  valid.  Ripley  v.  Q.  X.  Ry,, 
L.  B.  10  Ch.  435  ;  31  L.  T.  869  ;  23  W.  R.  685. 

A  volunteer  corps  obtained  leases  of  different 
plots  of  land  for  tne  erection  of  a  rifle  range  of 
800  yards.  Immediately  behind  the  butts  was  a 
field  occupied  by  A.,  and  beyond  that  some  marsh 
land,  which  were  required  by  the  rifle  corps  for 
the  purpose  of  making  provision  for  the  safety  of 
the  public  during  the  time  the  butts  were  in  use. 
The  corps  obtained  a  lease  of  this  land,  but  only 
made  a  verbal  agreement  with  A.  for  the  use  of 
his  land  during  the  rifle  practice,  in  consideration 
of  an  annual  payment  of  492.  A  company  under 
their  compulsory  powers  took  portion  of  the 
marsh  land  occupied  by  the  corps,  and  so  used 
it  as  to  put  a  stop  to  the  use  of  the  rifle  range. 
At  an  inquisition  under  the  Lands  Clauses  Act, 
1845,  the  jury  assessed  the  value  of  the  land 
taken,  and  damagq  for  the  injury  to  the  rifle 
range : — ^Held,  that  there  might  be  an  injury 
from  severance  within  the  meaning  of  the  act, 
although  the  premises  were  not  immediately 
contiguous,  and  that  the  fact  that  the  corps  had 
only  a  precarious  interest  in  the  fiela  only 
affected  the  quantum  of  compensation  to  be 
awarded  to  them.  Holt  v.  Gaslight  and  CbJte 
Co..  41  L.  J.,  Q.  B.  361 ;  L.  B.  7  Q.  B.  728 ;  27 
L.  T.  442. 


B.  SETTLING   AMOUNT,   AND   PBACTICE 

THEREON. 

1.  Notice  of  Claim. 

What  Snfleient.] — ^A  notice  should  state  the 
quantity  as  well  as  the  quality  of  the  estate  or 
interest  of  the  claimant.  Healey  v.  Thames 
Valley  Ry.,  5  B.  &  S.  769  ;  34  L.  J.,  Q.  B.  62 ; 
10  Jut.  (n.8.)  1182  ;  11  L.  T.  268  ;  13  W.  B.  44. 

An  occupier  of  a  bakehouse  and  shop,  having 
sustained  loss  in  his  tmde  by  reason  of  the  worlos 
of  a  railway  company,  served  the  company  with 
a  notice,  stating  that  he  was  the  occupier  of  the 
bakehouse  and  shop,  and  that  he  useid  the  pre- 
mises for  carrying  on  his  business  of  a  baker,  and 
that  in  consequence  of  the  works  of  the  com- 
pany, the  bakehouse  and  shop  had  been  injuri- 
ously affected,  and  loss  and  damage  had  arisen 
to  him,  in  his  business,  by  preventing  the  access 
pi  customers  to  the  shop.  The  notice  did  not 
state  what  interest  he  had  in  the  bakehouse  and 
shop : — Held,  that,  as  he  claimed  only  as  an 
occupier  for  loss  of  tn\de,  it  was  not  necessary 
for  the  notice  to  state  what  interest  he  had  in 
^he  shop,  and  that  the  notice  was  sufficient. 


Cawerim  v.  Charing  Cross  Ry.,  16  C.  B.  (».S.) 
430  ;  33  L.  J.,  C.  P.  313  ;  10  Jur.  (N.S.)  636  ;  10 
L.  T.  381  ;  12  W.  B.  803. 

In  1848  a  landowner  gave  a  railway  company 
notice  for  a  j  ury  to  assess  damages  which  he  alleged 
he  had  suffered.  In  1849  he  made  a  claim  for 
further  subsequent  damages,  and  in  1860  gave 
notice  for  an  arbitrator  to  assess  the  whole 
damages : — ^Held,  that  this  was  not  irregular,  and 
that  the  first  notice  had  not  exhaust^  all  the 
statutory  powers.  Lanpo^shire  and  Yorkshire 
Ry.  V.  £f}ans,  16  Beav.  322. 

The  court  will  not  refuse  a  mandamus  to 
enforce  proceedings  under  the  Lands  Clauses  Act» 
simply  because  the  claimants  have  included  dis- 
tinct joint  and  separate  claims  in  the  same  formal 
notice.    Reg.  v.  Sast  Lond&n  Ry,,  17  Ij.  T.  291. 

Service.]  —  A  company  empowered  to  take 
lands  compulsorily,  wishing  that  notice  should 
be  served  at  its  office  or  upon  its  officers,  and  not 
upon  its  solicitors,  must  state  such  wish  clearly 
and  at  once.  It  must  not  lie  by  till  an  award  is 
made,  and  then  seek  to  set  aside  the  award  as 
irregular.  Reg,  v.  Metropolitan  Ry,,  Knock,  Eos 
parte,  17  L.  T.  291. 

The  owner^s  messuages  being  injuriously 
affected  by  the  works  of  *'The  Blackburn 
Railway  Company,"  he  served  the  secretary 
at  their  office  with  a  notice  containing  the 
particulars  required  by  the  statute,  but  addressed 
to  "  The  Blackburn  and  Clitheroe  Bailway  Com- 
pany ** : — ^Held,  that  the  notice  was  sufficient. 
Eastham  v.  Blaokhwm  Ry.,  9  Ex.  768  ;  23  L.  J., 
Ex.  199  ;  2  W.  B.  377. 

When  no  Claim  made.] — The  owner  of  property 
required  for  railway  purposes  does  not  lose  his 
right  to  have  the  value  assessed  by  a  jury  under 
s.  23  of  the  Lands  Clauses  Act,  1846,  because  he 
has  made  no  claim,  and  because  the  company  has 
proceeded  under  s.  86.  They  must  have  actually 
paid  or  tendered  the  money,  or  the  owner  may 
claim  to  go  on  under  s.  23  or  s.  68.  And  if  the 
assignee  of  a  bankrupt  mortgagor  will  not 
concur,  that  is  ground  for  proceeding  under 
s.  110.    Reg,  v.  Metropolitan  Ry,,  18  L.  T.  444. 

Waiver  of.] — ^Where  parties  appear,  and  do 
not  protest  for  want  of  notice,  the  defect  will  be 
held  to  be  waived.  Taylor  v.  Clemson,  llCLkV. 
610  ;  8  Jur.  833. 


2.  How  Dbtebmived, 

a.  By  Jury. 

1.  Compelling  Company  to  issus  Warrant, 

Mandamus.] — The  court  will  not  grant  a 
mandamus  to  a  railway  company  to  summon  a 
jury  to  assess  compensation  for  injury  done  to 
property,  even  where  the  injury  has  been  done 
two  years,  and  there  appears  to  have  been  delay 
on  the  purt  of  the  company,  if  works  are  still  in 
progress  by  which  the  property  will  be  still 
further  injured,  and  it  does  not  appear  that  the 
company  is  acting  mal&  fide.  Paries,  Ea  parte, 
9  D.  P.  C.  614. 

Commissioners  having  given  notice  to  treat  to 
an  owner  of  lands  propo^  to  be  taken,  cannot 
withdraw  therefrom,  and  therefore  the  owner  is 
entitled  to  a  mandamus  to  compel  them  to  issue 
their  warrant  to  summon  a  jury  to  assess  the 
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value.  Birch  v.  St.  Marylebone  Vettry^  20  L.  T. 
697  ;  17  W.  B.  1014. 

By  a  railway  act  it  was  provided,  that  all 
parties  with  whom  the  company  might  have  any 
dispute  should,  at  their  own  costs,  before  the 
company  was  obliged  to  issue  their  warrant  to 
summon  a  jury,  enter  into  a  bond  to  prosecute 
their  complaint  and  pay  their  proportion  of  costs, 
and  in  case  of  the  warrant  being  issued  without 
such  bond  having  been  entered  into,  the  com- 
pany might  give  notice,  requiring  the  same  to  be 
done  before  commencing  the  inquiry.  Certain 
premises  having  been  injured  by  floods  occasioned 
by  the  company's  works,  on  an  application  by 
the  owners  for  a  mandamus  to  summon  a  jury 
to  assess  damages,  it  was  objected  that  the 
damage  resulted  from  acts  done  partly  by  the 
company,  and  partly  by  the  applicants  them- 
selves, and  that  the  bond  required  by  the  act 
had  not  been  entered  into  previously  to  the 
application.  It  did  not  appear  that  iJiere  had 
been  any  demand  and  refusal : — Held,  that  there 
was  sufficient  doubt  on  the  facts  to  warrant  the 
issuing  a  mandamus,  and  that  the  entering  into 
a  bond,  unless  required  by  the  company,  was  not 
a  condition  precedent  to  such  an  application. 
Reg.  V.  NoHh  Uni/m  Ry.,  1  Bailw.  Cas.  729. 

A  neglect  to  issue  a  warrant  after  a  demand 
made  upon  the  solicitors  of  the  company,  is  a 
suffici^t  refusal  to  entitle  the  claimant  to  the 
writ.  Ih.  S.  P.,  Stmth  Yorkshire,  Danoaster 
and  Qoole  Ry.,  In  re,  Senior,  Ex  parte,  7  D.  &  L. 
36  ;  18  L.  J.,  Q.  B.  333 ;  14  Jur.  1093. 

A  company  gave  notice  to  landholders  to  treat 
for  certain  portions  of  land.  After  some  discus- 
sion, the  questicn  of  compensation  was  referred 
to  arbitration,  which,  however,  was  never  com- 
pleted : — Held,  that  the  remedy  of  the  land- 
holders was  by  mandamus  to  compel  the 
summoning  of  a  jury,  and  not  by  bill  in 
chancery.  Lind  v.  Itle  of  Wight  Ferry  Co.,  1 
N.  B.  13  ;  7  L.  T.  416. 

When  a  railway  company  has  given  notice  to 
a  landowner  that  they  required  his  land  for  the 
purposes  of  their  undertaking,  and  the  case  is  one 
entitling  the  landowner  to  have  the  amount  of 
compensation  assessed  by  a  jury,  but  the  com- 
pany has  neglected  to  issue  their  warrant  to  the 
sherifE  to  summon  a  jury  for  that  purpose  within 
a  reasonable  time  after  they  were  required  to  do 
so,  the  landowner,  if  he  is  personally  interested 
in  the  warrant  being  issuea,  and  has  sustained 
damage,  or  may  be  damaged,  by  its  not  being 
Issued,  has  a  right  to  proceed  by  an  action  for  a 
mandamus  to  the  railway  company  to  issue  their 
warrant.  Ibtfierby  v.  Metropolitan  Ry.,  36  L.  J., 
C.  P.  88  ;  L.  B.  2  C.  P.  188  ;  12  Jur.  (N.8.)  1005  ; 
15  L.  T.  243  ;  15  W.  B.  112. 

When  an  occupier  of  premises  which  a  railway 
company  required,  has  acted  on  their  notice  and 
removed  to  other  premises,  he  is  entitled  to 
maintain  an  action  of  mandamus  to  compel  the 
company  to  issue  their  warrant  to  the  sheriff  to 
assess  compensation,  if  the  company  after  the 
expiration  of  such  notice  neglects  to  take  any 
steps  for  settling  the  amount  of  compensation. 
Morgan  v.  Metropolitan  Ry.,  38  L.  J.,  C.  P.  87  ; 
L.  B.  4  C.  P.  97 ;  19  L.  T.  655  ;  17  W,  B.  261— 
Ex.  Ch. 

ii.  Precept  to  Sheriff  or  Coroner, 

Interest  of  Sheriff.l— The  interest  which  at 
common  law  disqualifies  an  officer  from  acting 
in  a  judicial  inquiry  must  be  direct  and  certain, 


and  not  merely  remote  or  contingent ;  and  the 
same  principle  must  be  applied  to  the  I^mds 
Glauses  Act,  s.  39.  Reg.  v.  Manchester ^  Skffidd 
and  Lincolnshire  Ry.,  36  L.  J.,  Q.  B.  171 ;  L.  B. 
2  Q.  B.  336  ;  16  L.  T.  173  ;  15  W.  B.  676. 

Where,  therefore,  at  the  time  of  the  summoning 
of  a  jury  and  the  taking  of  an  inquisition  before 
the  sheriff  as  to  the  amount  of  compensation  to 
be  paid  for  land  taken  by  a  railway  company 
under  the  powers  of  their  act  of  parliament, 
there  was  an  executory  agreement  not  yet  carried 
out,  by  which  that  company  would  ultimately 
become  amalgamated  with  another  raQwaj  com- 
pany, and  the  sherifE  was  a  shareholder  in  the 
latter  company : — ^Held,  that  he  was  not  interested 
in  the  matter  in  dispute,  so  as  to  invalidate  the 
proceedings.    lb. 

The  coroner  should  summon  a  jniy  to  take  an 
inquisition,  if  the  sherifE  is  interested  in  the 
transaction  (as  being  a  shareholder  in  the  com- 
pany requiring  the  land),  and  a  certiorari  will 
issue  to  bring  up  the  inquisition,  although  by 
s.  145  no  proceeding  shall  be  quashed  for  want  of 
form,  nor  shall  the  same  be  removed  by  certiorari. 
Reg.  V.  Z.  ^  N.  W.  Ry.,  9  K  T.  423 ;  12  W.  B. 
208.  S.  P.,  Reg.  v.  Warwickshire  (Sheriff^,  8 
W.  B.  164. 

Intttreet  of  Under-fheriit] — The  promoters 
may  properly  issue  their  warrant  to  the  sheriff 
to  summon  a  jury,  though  the  under-sheriff  is 
interested  as  a  shareholder  in  the  company. 
The  interpretation  clause,  s.  3,  does  not  in  sudi 
case  incorporate  the  word  "  under-sheriff "  into 
the  word  "  sheriff,"  as  used  in  the  above  section. 
Worsley  v.  Sovth  Devon  Ry.,  16  Q.  B.  539 ;  20 
L.  J.,  Q.  B.  254  ;  15  Jur.  970. 

In  such  a  case  the  sheriff  should  either  take 
the  inquisition  in  person  or  appoint  some  dis- 
interested party.    lb. 

Waiver  of  Proteetion.]  —  The  direction  in 
respect  of  the  interest  oi  the  sheriff  in  a  39  of 
the  Lands  Clauses  Act,  1845,  is  introduced  for 
the  protection  of  the  party  against  whom  the 
interest  would  operate,  and  he  may  therefore 
waive  the  protection  if  he  so  elects.  Badddey, 
Ex  parte,  5  D.  &  L.  575 ;  5  Bailw.  Gas.  542. 

Where  the  sheriff  is  interested  in  the  company 
as  a  shareholder,  the  objection  is  waived  by 
appearing  before  the  sheriff  and  jury,  and  allow- 
ing the  inquisition  to  proceed  and  judgment  to 
be  given.  Cbrrigall  v.  Liondon  and  Blaekwall  Ry., 
2  D.  (N.S.)  851 ;  3  Bailw.  Gas.  411 ;  5  Man.  &  0. 
219 ;  6  Scott  (N.B.)  241  ;  12  L.  J.,  G.  P.  209. 
See  Reg.  v.  Warwickshire  (SheHff),  3  W.  B.  164. 

iii.  Summoning  Jury, 

When  Hotiee  required.]  —  Sect.  38  of  the 
Lands  Glauses  Act,  1845,  applies  only  to  cases 
where  the  promoters  of  an  undertaking  are 
about  to  take  or  injuriously  affect  land  in  the 
possession  of  the  claimant^  and  in  such  case  they 
are  bound  to  give  the  claimant  ten  days*  notice 
of  their  intention  to  cause  a  jury  to  be  summoned 
to  assess  compensation ;  but  such  notice  is  not 
required  where  the  promoters  have  already  taken 
possession  of,  or  injuriously  affected  land,  bat 
for  which  no  compensation  has  been  made. 
RaiUtone  v.  York,  Neiocastle  and  Berwick  Ry^ 
16  Q.  B.  404  ;  19  L.  J.,  Q.  B.  464  ;  14  Jur.  1021. 
But  see  Richardson  ▼.  &  E.  JSy.,  11  C.  B. 
154. 

The  Lands  Glauses  Act,  s.  33,  which  provides^ 
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that  before  the  promoters  of  an  undertaking 
shall  issue  their  warrant  for  summoning  a  jury 
for  settling  questions  of  compensation,  they  shall 
give  not  less  than  ten  days*  notice  to  the  owner 
of  such  their  intention,  and  state  therein  the 
sum  they  are  willing  to  offer  for  the  interest  in 
such  lands,  damage,  ^.,  is  not  applicable  to,  or 
incorporated  with  s.  68,  which  provides  for  the 
case  of  lands  taken  or  injuriously  affected,  and 
in  respect  of  which  the  promoters  of  the  under- 
taking have  made  no  satisfaction  to  the  owner. 
Jfayward  v.  Metropolitan  i2y.,  4  B.  &  S.  787  ; 
33  L.  J.,  Q.  B.  73 ;  10  Jur.  (N.8.)  418 ;  9  L.  T. 
680  ;  12  W.  B.  577. 

Upon  the  construction  of  ss.  18, 21,  23  and  92 
of  the  Lands  Clauses  Act,  after  a  notice  under 
8.  18  to  take  part  of  a  manufactory,  and  a 
counter-notice  under  s.  92,  it  is  not  necessary 
that  there  should  be  a  formal  notice  by  the 
company  under  s.  18,  before  summoning  a  jury 
under  s.  23  ;  but  under  s.  21,  the  company  must 
give  a  reasonable  opportunity  to  the  landowner 
to  agree  with  them  before  causing  a  jury  to  be 
summoned.  Sehioinge  v.  London  and  Black- 
wall  Ry.,  3  8nL  &  a.  30 ;  24  L.  J.,  Gh.  406 ; 
1  Jur.  (N.S.)  368 ;  3  £q.  B.  536  ;  3  W.  B.  260. 

Held,  also,  that  the  opportunity  offered  by  a 
subsequent  proposal  to  treat  for  the  purchase 
of  the  whole  was  such  a  reasonable  notice  as 
justified  the  company  giving  a  notice  of  sum- 
moning a  jury.    Ih» 

8«e<nid  HoUee.] — ^A.,  having  given  notice  to  a 
railway  company  that  his  premises  had  been 
injuriously  ^ected  by  the  execution  of  their 
works,  and  that  he  demanded  compensation  and 
an  assessment  before  a  jury,  the  company  issued 
their  warrant,  and  a  jury  was  summoned,  who 
found  that  the  claimant  was  not  entitled  to  any 
compensation.  He  thereupon  obtained  a  rule  to 
qua&  the  inquisition  and  t^e  verdict  and  judg- 
ment thereon,  and  gave  the  company  a  fresh 
notice,  and  the  company  not  issuing  another 
warrant,  he  brought  an  action  : — ^Held,  that  the 
original  warrant  remaining  unimpeached,  the 
sheriff  was  bound  to  go  on  under  it,  by  summon- 
ing a  fresh  jury,  and  that  the  company  was  in 
no  default.  Horroclu  v.  Metrojwlitan  J2y.,  19 
C.  B.  (N.B.)  139. 

Speeial  Jurj.] — The  service  of  a  notice 

of  an  intention  to  try  by  a  special  jury  under 
8. 54,  is  not  a  waiver  of  a  notice  previously  given 
under  s.  68,  so  as  to  entitle  the  company  to  an 
extension  of  the  period  of  twenty-one  days  for 
issuing  their  warrant.  Olyn  v.  Aherdare  Valley 
By^  6  C.  B.  (N.B.)  359 ;  28  L.  J.,  0.  P.  271 ; 

5  Jur.  (N.B.)  1011. 

Company  not  Preelnded  from  Questioiiing 
Bight  to  Heeover.] — By  summoning  a  jury  to 
assess  the  amount  of  compensation  claimed  by 
a  party  under  s.  68,  the  company  is  not  pre- 
cluded from  questioning  the  right  of  the  claimant 
to  any  compensation  whatever.  Eatt  and  WeH 
India  Bocks  Co.  v.  GattJte,  3  Macn.  &  G.  155  ; 

6  Bailw.  Cas.  371 ;  20  L.  J.,  Ch.  217  ;  15  Jur.  621. 

Land  how  deforibed  in  Preoept.] — When  a 
company  empowered  by  parliament"  has  given 
notice  to  an  owner  of  land  to  treat  for  the  pur- 
chase of  a  part  of  it,  but  the  owner  and  the 
company  cannot  agree  upon  the  terms,  and  the 
company,  therefore,  issue  a  precept  to  the  sheriff 
tx>  summon  a  jury  to  assess  the  value ;  the  part 


of  the  land  which  is  described  in  the  precept  as 
beiog  that  of  which  the  jury  are  to  assess  the 
value,  must  be  neither  less  nor  more  than  that 
for  the  purchase  of  which  the  owner  has  already 
been  required  by  the  notice  to  treat.  JS^onc  v. 
Commercial  By.,  4  Myl.  &  C.  122  ;  1  BaUw. 
Cas.  375  ;  3  Jur.  946. 

Form  of  Warrant  to  Jury — ^Votiee  and  Coimter- 
notiee.]— The  Great  Eastern  Bailway  Act,  1882, 
contained  a  clause  common  to  most  railway  acts 
of  recent  years,  providing  that,  notwithstanding 
s.  92  of  the  Lands  Clauses  Act,  the  company 
might  take  a  portion  of  the  lands,  buildings  and 
manufactories  in  the  schedule  without  being 
compelled  to  take  the  whole,  "  if  such  portion 
can,  in  the  judgment  of  the  jury,  arbitrators, 
or  other  authority  assessing  or  determining  the 
compensation  under  that  act,  be  severed  from 
such  properties  without  material  detriment 
thereto."  The  company  gave  to  the  plainti& 
the  usual  notice  to  treat  for  a  portion  of  the 
premises  occupied  by  them  as  a  confectionery 
manufactory.  The  plaintiffs  gave  a  counter- 
notice  requiring  the  company  to  take  the  whole. 
The  company  issued  a  warrant  to  the  sheriff  to 
summon  a  jury  to  determine  ttie  amount  of 
compensation  to  be  paid  by  them  for  the  ;y)rtion 
comprised  in  their  original  notice.  The  plainti^ 
gave  the  company  notice  that  they  should  raise 
the  question  whether  that  portion  could  be 
severed  without  material  detriment  to  the  pro- 
perty. A  dispute  having  arisen  whether  in  this 
state  of  things  the  company  would  be  bound  to 
take  the  whole  if  the  jury  decided  against  them 
on  the  question  of  severance,  the  plaintiffs 
brought  an  action  and  moved  for  an  injunction 
to  restrain  the  company  from  proceeding  further 
on  their  warrant,  unless  and  until  they  should 
have  consented  to  take  the  whole  of  the  property 
if  the  jury  decided  the  portion  could  not  be 
severed  without  material  detriment : — Held,  that 
the  company  could  not  be  deprived  of  their  right, 
if  the  ]ury  decided  against  them,  to  abandon 
their  notice  to  treat  altogether,  but  that  the 
warrant  should  have  raised  two  issues:  (1) 
whether  the  portion  could  be  severed  without 
serious  detriment  to  the  property ;  (2)  if  so,  the 
amount  of  compensation  to  be  paid  by  the  com- 
pany, includlog  damage  for  severance.  Morrison 
V.  G,  B.  By.,  53  L.  T.  384. 

Semblc,  where  a  valid  notice  has  been  given 
to  take  part  of  a  house  or  manufactory,  and  on 
that  a  valid  counter*notice  has  been  given  to 
take  the  whole,  the  notice  and  counter-notice 
will  be  treated  as  constituting  one  notice,  for  the 
purpose  of  enabling  the  jury  to  assess  the  value 
of  the  property  forming  the  subject-matter  of 
the  notice  and  counter-notice.  Pinchin  v.  London 
and  Blaokwall  By,,  5  De  G.  M.  &G.  851 ;  24  L.  J., 
Ch.  417 ;  1  Jur.  (».B.)  241 ;  3  Eq.  B.  433 ;  3 
W.  B.  125. 

Amount  must  not  be   aaeertained   by 

seToral  Juries.] — ^Where,  under  57  Geo.  3,  c  xxix., 
notice  had  been  served  on  the  owners  in  fee  of 
four  houses  requiring  them  to  treat  for  the  sale  to 
the  commissioners  of  sewers,  the  commissioners 
will  not  be  allowed  to  summon  a  jury  to  assess 
the  value  of  one  of  the  houses  separately. 
EeoleHaetioal  Commistumert  v.  Sewers  Con^ 
missianers,  14  Ch.  D.  305  ;  28  W.  B.  824. 

Where  there  are  lOTeral  Claimanta  or 


IHibrent  Interests.] — Under  the  London  (City) 
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Improvement  Acts  the  corporation  is  authorised 
to  take  certain  lands,  and  the  acts  proTide  that 
every  person  claiming  compensation  shall  deliver 
a  written  account  of  his  claim,  and  that,  in  the 
event  of  the  corporation  and  the  claimant  not 
coming  to  an  agreement,  the  lord  mayor  shall,  in 
every  such  case,  issue  his  warrant  to  the  sheiiffs 
to  summon  a  jury  to  assess  the  compensation  to 
be  paid  for  either  the  entirety  of  the  lands  taken, 
or  any  share,  estate  or  interest  therein,  or  charge 
thereon,  "provided  that  in  such  inquiry  the 
])er8ons  claiming  compensation  shall  idways  be 
deemed  to  be  the  plaintifEs,  and  entitled  to  the 
same  rights  and  privileges  as  plalnti&  in  actions 
are  entitled  to."  The  lessee  of  two  houses  had 
granted  several  underleases  of  parts  thereof,  and 
the  under-lessees  had  again  granted  inferior 
interests.  The  lord  mayor  issued  a  warrant  to 
the  sherifb  to  summon  a  jury  to  assess  the  com- 
pensation payable  to  the  lessee  and  imder-lessees, 
who  were  all  named  together  in  the  warrant : — 
Held,  that  each  claimant  of  a  separate  interest 
was  entitled  to  have  his  compensation  assessed 
separately  from  the  claims  of  any  other  claimant ; 
and  that  as  this  could  not  be  done  on  the  warrant 
issued,  the  court  would  restrain  the  corporation 
from  proceeding  upon  it.  Abrahams  v.  London 
Ofrporation,  37  L.  J.,  Ch.  732  ;  L.  R.  6  Eq.  625  ; 
18  L.  T.  811. 

But  where  under  the  same  acts  a  person  has 
several  distinct  interests  in  one  property,  or  in 
several  distinct  properties,  taken  under  the  powers 
of  the  act,  he  is  not  entitled  to  object  to  having 
the  compensation  for  all  such  interests  assessed 
by  one  juiy  and  in  one  trial.  Starr  v.  London 
Corporation,  L.  R.  7  Eq.  236  ;  20  L.  T.  937. 

In  whofe  Hamei.l — By  a  local  drainage 

act  the  lords  or  ladies  of  three  manors  (or,  in  his, 
her  or  their  absence,  their  agents,  appointed  by 
writing  under  his,  her  or  their  hancte  for  each 
of  the  manors,  and  which  appointments  may  be 
made  according  to  a  form  given  in  a  schedule, 
or  as  near  thereto  as  circumstances  will  admit) 
were  appointed  commissioners  for  executing  the 
act.  No  person  shall  be  capable  of  acting  as  a 
commissioner,  or  as  an  agent  of  a  commissioner, 
until  he  shall  have  made  a  declaration  in  the 
words  or  to  the  effect  set  forth  in  the  schedule. 
In  case  any  commissioner  shall  act  before  he 
shall  have  made  the  declaration,  he  shall  forfeit 
502.  No  act  of  the  commissioners  shall  be  valid, 
unless  at  a  meeting  to  be  holden  by  virtue  of  the 
act.  The  commissioners  were  empowered  to  take 
lands  for  the  purposes  of  the  act ;  and  the 
sections  for  that  purpose  were  similar  to  those 
contained  in  the  8  &  9  Yict.  c.  18,  subsequently 
passed.  The  three  lords  of  the  manors  separately 
appointed  the  defendants  their  agents,  not  having 

Sreviously  made  the  declaration  required.  The 
efendants  required  to  take  a  -certain  quantity 
of  the  plaintiffs  land.  They  gave  the  plaintiff 
a  notice  in  writing,  as  required  by  the  act.  The 
plaintiff  refusing  to  treat,  they  issued  a  warrant 
to  the  sheriff  to  summon  a  jury  to  assess  the  sum 
to  be  paid  to  him  for  the  purchase  of  the  land. 
The  notice  and  warrant  were  in  the  defendants' 
names  as  commissioners.  The  jury  assessed  the 
price.  The  plaintiff  refusing  to  receive  the  price, 
the  defendants  paid  it  into  a  bank,  under  ^e 
Authority  of  the  act  enabling  them  so  to  do,  and 
entered  on  the  land.  In  an -action  against  them 
for  so  doing : — Held,  first,  that  the  defendants, 
by  the  appointment,  were  themselves  commis- 
^oners  imaerthe  local  act ;  and  that  the  notice 


and  warrant  were  properly  issued  in  their  in<>™«^ 
Ostler  V.  Cooke,  18  Q.  B.  831 ;  22  L.  J.,  Q.  B.  71 ; 
17  Jur.  370— Ex.  Ch. 

Held,  secondly,  that  the  lords  of  the  manors, 
in  appointing  the  defendants  to  be  their  agents, 
did  not  act  as  commissioners,  and  therefore  it 
was  not  necessary  that  they  should  have  made 
the  declaration  required,  and  that,  at  any  rate, 
the  omission  would  not  make  the  appointments 
void.    Ih. 

Poftponoment  of  Szeeution  of  Preoept.] — A 
precept  having,  at  the  instance  of  the  corpora- 
tion of  London,  issued  under  an  improvement 
act,  to  the  recorder,  as  judge  of  the  Mayor's 
Ck>urt,  to  issue  his  warrant  to  summon  a  jury  for 
three  days  certain,  to  assess  compensation  for 
land  required  by  the  corporation,  which  the 
owner  disputed  their  right  to  ts^e,  the  recorder, 
after  a  postponement  by  consent  until  after  the 
day  named,  made  an  order,  at  the  instance  of 
the  owner  of  the  land,  further  postponing  the 
execution  of  the  precept  until  a  more  distant  day ; 
prior  to  which  the  corporation  applied,  either 
tor  a  mandamus  to  the  recorder  to  execute  the 
precept,  or  for  a  certicvari  to  bring  up  his  order 
for  postponement,  for  the  purpose  of  its  being 
quashed : — Held,  first,  that  as  the  day  named 
in  the  precept  had  passed,  a  certiorari  was  the 
proper  remedy.  Galloway  v.  London  Corporatwu, 
12  Jur.  (N.S.)  182. 

Held,  secondly,  that  the  order  for  postpone- 
ment was  bad,  as  the  recorder's  duty  was  to 
execute  the  precept,  and  he  had  no  power  to  put 
off  its  execution.    lb, 

Soaaonable  Time.] — ^The  authorities  of  the  city 
of  London,  seeking  to  take  property  under  powers 
given  by  10  &  11  Vict.  c.  cdxxx.,  respecting 
which  they  have  given  notice  to  treat,  are  bound 
to  summon  a  jury  within  a  reasonable  time  after 
they  have  received  particulars  of  the  claim.  Nor 
is  it  any  i^eason  for  refusing  or  delaying  to  do  so, 
that  the  only  interest  in  the  lands  sought  to  be 
taken  is  a  residue  of  a  few  months  in  an  unex- 
pired term.  Reg.  y, London  Corporation,  MatkaOf 
Ex  parte,  16  L.  T.  673. 

iv.  Jurisdietion  of  Jitry, 

Looality  of  Lands.]— A  jury  of  a  city  awaidoi 
compensation  to  a  landowner,  in  respect  of  the 
works  of  a  railway  company,  by  which  he  allied 
that  his  land  was  injuriously  affected.  Hie  land 
was  divided  from  the  railway  works  by  a  river. 
The  land  was  in  the  city ;  the  works  were  not. 
The  mode  in  whrch  the  works  injuriously  affected 
the  land  was,  that  they  obstructed  the  access  to 
a  ferry  over  the  river,  and  appurtenant  to  the 
land  : — Held,  that  as  the  land  lay  in  the  city, 
the  inquisition  was  rightly  taken  there.  Htn.  v. 
O,  N,  Ry,,  14  Q.  B.  25  ;  6  Bailw.  Cas.  2i6 ;  19 
L.  J.,  Q.  B.  26 ;  14  Jur.  128. 

Claim  over  £50.1 — ^A  claim  for  compensation  is 
properly  submittea  to  a  jury  whenever  theamonnt 
claimed  exceeds  50Z.  Read  y,  Vietoria  ami 
PinUieo  Ry,,  1  H.  &  C.  826  ;  32  L.  J.,  Ex.  167 ; 
9  Jur.  (N.8.)  1061  ;  11  W.  R.  1032. 

-  Woxdi  of  Warrant— Daaiage  (if  may).]— ^y 

a  railway  act  for  settling  differences  between  a 
company  and  owners  of  land,  the  company 
should  issu^  a  warrant  commanding  the  sheriff 
to  empannel  a  juiy,  which  jury  shoidd  '*  inquire 
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of,  assess  and  give  a  yerdict  for  the  sum  of 
xnoney  to  be  paid,  by  way  of  satisfaction  or  com- 
pensation for  the  damages  sustained  "  from  the 
<X)mpany*s  works.  It  also  provided  that  no 
proceedings  had  in  pursuance  of  the  act  should 
be  quashed  or  vacated  for  want  of  form,  or 
removed  by  certiorari.  The  company  issued  a 
warrant  to  the  sheriff,  commanding  him  to 
«mpannel  a  jury  "for  the  purpose  of  inquiring  of, 
assessing  and  giving  a  verdict  for  the  sum  of 
money  (if  any)  to  be  paid  to  C,  by  way  of  satis- 
faction or  compensation  for  the  damages  (if  any) 
which  shall  have  been  done."  The  jury  found 
that  C.  "  had  not  sustained  any  damage ;  there- 
fore, it  was  considered  that  no  damages  or  sum 
of  money  be  assessed "  : — Held,  first,  that  the 
jury,  even  though  the  words  **  If  any  "•  had  not 
be^  in  the  warrant,  would  still  have  been  autho- 
rised to  ifind  that  there  was  no  damage ;  and 
consequently,  secondly,  that  the  words  in  the 
warrant  did  not  vary  the  duty  imposed  upon  the 
jury,  or  prevent  the  warrant  from  being  in  pur- 
suance of  the  act;  and  therefore,  thii^ly,  that 
the  proceedings  were  within  the  jurisdiction  con- 
ferred by  the  act,  and  no  certiorari  lay.  Beg.  v. 
Lancaster  aTid  Preston  Junction  i2y.,  6  Q.  B.  759 ; 
3  Railw.  Cas.  724  ;  14  L.  J.,  Q.  B.  84  ;  9  Jur.  SOS. 

Partial  Szeets  of— Certiorari] — Rut  where  a 
jury  awarded  not  only  the  purchasc-money  to  be 
paid  for  land  required  by  a  railway  company, 
and  compensation  for  severance,  but  also  an 
additional  sum,  which  appeared  to  be  given  in 
respect  of  expense  to  be  incurred  by  the  land- 
owner in  building  a  bridge  between  the  severed 
portions  : — Held,  that  as  to  the  last-mentioned 
Item,  there  was  excess  of  jurisdiction  ;  because  it 
was  for  the  justices,  imder  ss.  68, 69  of  the  Lands 
Glauses  Act,  to  enforce  the  making  of  a  proper 
communication  between  the  severed  parts  of  the 
land,  at  the  expense  of  the  company ;  and  that 
in  consequence  of;  such  partial  excess  of  juris- 
diction, a  certiorari  might  issue,  at  the  instance 
of  the  company,  to  remove  the  whole  proceedings, 
although  the  right  to  a  certiorari  was  taken 
away.  Heg,  v.  South  Wales  Ry.,  13  Q.  B.  988  ; 
6  Railw.  Cas.  197  ;  18  L.  J.,  Q.  B.  310 ;  13  Jur. 
1095. 

anestlon  of  Title— Prohibition.]— Under  9  & 
10  Vict.  c.  38,  for  making  Battersea  Park,  the 
commissioners  of  woods  and  forests  gave  notice 
to  C.  that  they  required  three  pieces  of  land 
described  in  the  schedule  to  the  act  as  his  pro- 
perty and  in  his  occupation.  There  being  a 
dispute  as  to  the  amount  of  compensation,  the 
commissioners  issued  their  warrant  for  summon- 
ing a  jury  to  ascertain  what  recompense  should 
be  made  to  C.  for  the  value  of  the  lands  therein 
mentioned  (describing  them  fully  as  in  the 
schedule),  and  of  the  estate  and  interest  of  C. 
therein.  By  s.  27,  the  jury  is  to  assess  the  value 
of  the  fee-simple,  and  then  to  apportion  the 
values  of  the  respective  interests  therein ;  and 
by  s.  46,  persons  in  possession  are  to  be  deemed 
entitled  until  the  contrary  is  shown.  At  the 
trial,  the  claimant  called  several  witnesses  to  the 
value  of  the  land,  who  assessed  it  at  7,000Z.  On 
the  part  of  the  commissioners  no  witness  was 
called,  but  an  adverse  right  to  part  of  the  land 
was  set  up,  as  existing  either  in  the  Crown  or 
the  city  of  London,  because  it  was  situated 
between  bigh  and  low  water  marks  of  the  river 
Thames.  The  jury  was  directed  to  estimate  not 
slinply.the  value  of  the  land  taken  and  described 


in  the  notice  and  warrant,  but  the  value  of  the 
land  and  of  the  claimant's  estate  and  interest  in 
it  with  reference  to  the  question  of  his  title  to 
the  part  to  which  it  was  suggested  he  was  not 
entitled.  The  jury,  under  these  circumstances, 
gave  their  verdict  for  750/.,  which  was  the 
proved  value  of  the  residue  only  of  the  land : — 
Held,  that  the  duty  of  the  jury  was  only  to  esti- 
mate the  value  of  the  property  taken,  and  the 
estate  and  interest  if  it  appeared  to  be  divided 
among  several  persons,  and  that  they  had  no 
power  to  decide  whether  the  title  was  in  the 
claimant ;  and  a  prohibition  to  restrain  the 
recording  of  the  verdict  was  granted.  Chabot 
V.  Morpeth  CLord),  16  Q.  B.  446  ;  17  L.  J.,  Q.  B. 
336  ;  12  Jur.  1023. 

Sect  79  of  the  Lands  Clauses  Act  contains 
only  a  direction  to  the  Court  of  Chancery,  and  is 
not  intended  to  guide  a  jury  upon  the  trisil  of  an 
issue.  Sunderland  Freeithen  and  StallingerSy  Ex 
parte,  1  Drew.  184  ;  16  Jur.  370. 

House  within  Fifty  Feet  of  Railway.] — By  a 

railway  act  it  was  enacted,  that  if  any  house 
which  shall  be  situated  within  fifty  feet  from  the 
railway  shall  be  deteriorated  in  value,  and  the 
owner  shall  require  the  company  to  purchase  the 
same,  it  shall  be  lawful  for  them  to  treat  for  such 
purpose  or  for  the  amount  of  compensation  to  be 
paid  for  damage,  and,  in  case  of  disagreement, 
the  amount  of  compensation  to  be  settled  by  a 
jury,  provided  that  no  party  shall  be  entitled  to 
receive  compensation  unless  the  jury  shall  deter- 
mine that  the  property  has  been  deteriorated. 
A  house,  of  which  a  very  large  proportion  was 
within  fifty  feet  of  the  railway,  was  required  by 
the  company.  The  owner  of  the  house  sent  a 
precept  to  the  sheriff,  under  the  provisions  of  one 
of  the  company's  acts,  describing  his  house  as 
within  fifty  feet  of  the  railway,  and  requiring 
him  to  summon  a  jury  to  determine  whether  his 
house  was  deteriorated  and  whether  he  was 
entitled  to  have  compensation  made,  and,  if  so, 
then  to  assess  the  amount.  The  sheriff  summoned 
a  jury  accordingly,  and  on  its  appearing  that  part 
of  the  house  was  beyond  the  nf ty  feet,  refused 
to  hear  further  evidence,  and  directed  the  jury 
to  find  that  the  claimant  was  not  entitled  to  com- 
pensation : — Held,  although  the  precept  seemed 
to  refer  to  the  jury  the  question  whether  the 
house  was  within  the  fifty  feet,  and  the  jury  had 
no  jurisdiction  to  determine  anything  but  the 
question  of  deterioration  and  the  amount  of  com- 
pensation, that,  notwithstanding  the  question  so 
improperly  raised  by  the  pi-ecept,  the  claimant 
was  entitled  to  a  mandamus  directing  the  sheriff 
to  execute  the  precept,  so  far  as  it  was  properly 
conceived.  Walk^  v.  London  and  BlaoivoaU 
Ry.,  3  Q.  B.  744  ;  3  O.  &  D.  649  ;  3  BaUw.  Cas. 
396  \  12  L.  J.,  Q.  B.  88  ;  7  Jur.  328. 

Inquiry  ai  to  Legal  Eights.]— A  jury  sum- 
moned to  assess  the  compensation  due  to  a 
claimant  for  lands  injuriously  affected  by  the 
works  of  a  public  company,  has  no  jurisdiction  to 
inquire  into  the  legal  rights  of  the  claimant.  The 
only  question  the  jury  has  to  determine  is 
whether  the  lands  have  been  injuriously  affected ; 
their  jurisdiction  is  limited  to  assessing  the 
amount  of  compensation.  Horroehs  v.  Metro- 
politan Ry,,  4  B.  &  S.  316  ;  32  L.  J.,  Q.  B.  367 ; 
10  Jur.  (K.B.)  204 ;  8  L.  T.  663 ;  11  W.  R.  910. 
8.  P.,  Reff.  y.L.4^  N,  W,  Ry.,  3  EL  &  BL  443 ; 
23  L.  J.,  Q.  B.  186  ;  18  Jur.  993. 

A  jury  has  no  jurisdiction  to  try  whether  the 
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claimant  is  entitled  to  the  interest  he  claims,  but 
only  to  assess  the  Talne  of  the  interest  claimed. 
Brandon  y.  Bvandofiy  2  Dr.  &  Sm.  305  ;  34  L.  J., 
Ch.  833;  11  Jur.  (N.8.)  30;  11  L.  T.  658;  13 
W.  R.  251. 

A  jury  cannot  determine  what  interest  a 
claimant  has,  but  can  only  determine  the  Talue 
of  the  interest  he  claims.  Cooper^  Ex  parte^ 
North  London  Ry.^  In  re^  2  Drew.  &  Sm.  312  ;  34 
L.  J.,  Ch.  373  ;  11  Jur.  (N.s.)  103  ;  11  L.  T.  661  ; 
13  W.  R.  364. 

Comtmotion  of  Aet.] — The  jury  haTC  jurisdic- 
tion to  construe  the  act  upon  the  point  whether 
the  claim  made  is  within  its  provisions.  Etut  and 
West  India  Boclu  v.  Gattke,  3  Mac.  &  G.  155  ;  6 
Railw.  Cas.  371  ;  20  L.  J.,  Ch.  217  ;  16  Jur.  261. 

Bireoting  Works.] — An  act  directed  a  com- 
pensation jury  to  assess  the  sum  to  be  paid  for 
the  lands,  or  the  recompense  to  be  made  for 
damages  or  losses  sustained  by  cutting  lands,  &c. ; 
a  jury  having  found  that  56/.  was  the  proper  sum 
to  be  paid  for  the  land  to  be  purchased,  and  for 
the  recompense  to  the  owner  for  the  damage  he 
might  sustain,  also  directed  the  trustees  to  erect 
a  hedge  on  the  owner's  land  at  their  own  expense : 
— Held,  that,  as  it  did  not  appear  that  less  com- 
pensation-money was  awarded  on  that  account, 
the  inquisition  was  not  void.  i2«^.  v.  Sovlli 
HoUand  Drainage  Trueteei,  1  P.  &  D.  79  ;  8 
A.  &  E.  429  ;  8  L.  J.,  Q.  B.  64. 

Where  taking  temporary.]  —  The  43  Geo.  3, 
c.  55,  B.  10,  enabled  a  jury  to  assess  compensation 
to  the  owner  or  person  interested  in  land,  which 
was  taken  possession  of  by  government ;  which 
compensation  was  to  be  mode  "for  the  posses- 
sion or  use  thereof,"  during  the  time  for  which 
the  same  should  be  required  for  the  public  ser- 
vice : — ^Held,  that  the  assessment  of  a  compen- 
sation only  in  gross,  and  without  reference  to 
time,  as  by  an  annual  rent,  was  bad,  because  of 
the  uncertainty  of  the  period  for  which  the  land 
would  be  required,  of  which  no  probable  average 
estimate  could  be  formed  pending  the  exigency. 
Bingham  v.  Serle,  5  East,  534  ;  2  Smith,  129. 

Parties — Mortgagees— Mortgaged  Property.] 
— Mortgagees  of  lands,  compulsorily  taken  by  a 
railway  company,  are  entitled  to  be  parties  to  an 
assessment  of  the  value,  and  an  inquiry  before  a 
jury,  taken  as  between  the  company  and  the 
mortgagors  (who  were  in  occupation),  will  not 
bind  the  mortgagees.  Martin  v.  L,  C,  ^  2>.  JRy., 
35  L.  J.,  Ch.  795  ;  L.  R.  1  Ch.  501 ;  12  Jur. 
(N.S.)775;   13L.T.  355;   14  W.  R.  24. 

v.  Verdict, 

Vot  Conelnsive  as  to  Bight  to  BeeoTer.]— In 
an  action  on  a  vei'dict  and  judgment  obtained  in 
an  inquisition  before  a  sherifTs  jury,  the  inquisi- 
tion is  not  conclusive  evidence  that  the  claimant 
is  entitled  to  compensation.  Chapman  v.  Mon' 
mouthshire  Ry,  and  Carud  Cb.,  2  H.  &  N.  267  ; 
27  L.  J.,  Ex.  97. 

After  compensation  awarded  by  a  jury,  the 
party  against  whom  such  compensation  has  been 
adjudged,  may,  nevertheless,  in  an  action  against 
him  for  the  amount  and  costs,  plead  that  the 
lands  in  respect  of  which  the  compensation  was 
nllott^  were  not  injuriously  affected.  Read  v. 
Victoria  and  Pimlioo  Ry,,  1  H.  &  C.  826  ;  32 
L.  J.,  Ex.  167  ;  9  Jur.(N.S.)  1061 ;  11  W.  R.  1032. 

By  a  canal  act,  commissioners  were  appointed 
for  carrying  out  the  purposes  of  the  act,  who 


were  directed,  in  case  of  a  dispute  between  them 
and  the  proprietors  of  land  adjoining  the  canal, 
concerning  the  amount  of  compensation  to  be 
paid  to  the  latter  for  damages  sustained  by  the 
execution  of  the  powers  of  the  act  to  take  measures 
for  summoning  a  jury,  for  whose  verdict  as  to  the 
amount  of  compensation  they  should  gire  judg- 
ment. It  was  then  declared  that  the  verdict  of 
the  jury  and  the  judgment  of  the  oommisskmers 
should  be  binding  and  conclusive  to  all  intents 
and  purposes : — Held,  that  the  verdict  of  the 
jury  was  conclusive  only  as  to  the  amount,  and 
not  as  to  the  right  of  the  claimant  to  comfiensa- 
tion,  which  might  be  elsewhere  contested.  Barber 
V.  Nottingham  and  Grantham  Ry.,  15  C  B. 
(N.S.)  726 ;  33  L.  J.,  C.  P.  193  ;  10  Jur.  (SA) 
260  ;  9  L.  T.  829 ;  12  W.  R.  376. 

Conelnsive  as  to  Amount.]  —  A  dedaiatian 
stated  that  the  plaintiff  was  possessed  of  a  tan- 
yard  and  premises,  and  that  the  same  had  been 
injuriously  affected  by  the  execution  of  works 
authorised  by  an  act  of  a  railway  company,  and 
set  out  the  warrant  to  the  sheriff  and  the  inquisi- 
tion before  him,  under  s.  68  of  the  Lands  Clauses 
Act,  1845,  and  that  the  jury  settled  the  amount 
of  the  compensation,  and  the  sheriff  gave  judg- 
ment thereupon.  Pleas,  that  the  tanyard  and 
premises  were  not  injuriously  affected,  that  the 
plaintiff  was  not  entitled  to  compensation  ;  and 
that  the  claim  made  by  the  plaintiff  was  in 
respect  of  the  interruption  of  the  flow  of  water, 
ana  that  he  was  not  entitled,  as  of  right,  to  the 
flow  and  use  of  the  water  as  claimed  by  him. 
After  verdict  for  him  : — Held,  that  the  tanyard 
and  premises  having  been  injuriously  affected  to 
some  extent,  the  company  could  not  dispute  the 
amount  of  compensation  awarded  by  the  jury, 
and  therefore  the  pleas  were  bad.  Mortimer  v. 
Softth  Walet  Ry.,  1  EL  &  EL  375  ;  28  L.  J.,  Q.  B. 
129 ;  6  Jur.  (N.S.)  784  ;  7  W.  R.  292.  And  see 
preceding  cote. 

Separate  Assessments.] — In  an  action  by  the 
plaintiff  to  recover  the  amount  assessed  bj  a 
jury  for  the  purchase  of  a  house  required  by  the 
company,  and  for  compensation,  the  declaration, 
after  stating  all  the  necessary  facts  preceding 
the  holding  of  the  inquisition,  to  entitle  the  plain- 
tiff to  the  amount^  alleged  that  the  jury  found 
that  the  plaintiff's  house  was  deteriorated  in  value 
by  the  construction  of  the  railway,  and  gave  a 
verdict  for  250Z.  to  be  paid  for  the  purchase  of 
his  interest^  and  also  by  way  of  compensation  for 
damage,  but  that  the  company  had  refused  to  pay 
this  sum.  Plea,  that  at  the  inquisition  the  plain- 
tiff adduced  evidence  not  only  of  damage  in 
respect  of  goodwill,  but  also  in  respect  of  damage 
to  the  dw^ng-house,  by  reason  of  the  construc- 
tion of  the  railway,  and  that  the  verdict  pro- 
ceeded in  respect  of  both  classes  of  damage, 
whereby  the  inquisition  was  void: — ^Held,  that 
the  mere  fact  of  the  reception  of  evidence  in 
respect,  first,  of  the  purchase  of  the  house; 
secondly,  of  damage  to  the  goodwill ;  and,  thirdly, 
of  damage  by  reason  of  the  construction  of  the 
railway,  did  not  vitiate  the  verdict,  because  such 
evidence  of  damage  by  the  construction  of  the 
railway  might  have  been  given  to  show  the 
deterioration  of  the  house  which  was  necessary 
to  give  jurisdiction  to  the  sheriff  and  jury. 
Oorrigall  v.  London  and  BlaokuxtU  i?y.,  3  Railw. 
Cas.  411 ;  5  Man.  &  G.  219  ;  6  Scott  (N.B.)  241 ; 
2  D.  (N.8.)  851  ;  12  L.  J.,  C.  P.  209. 

Held,  also  that  the  statute  was  dixectoiy  KoHjt 
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in  requiring  a  separate  assessment  of  damage  in 
respect  of  the  Ys^ne  and  of  loss  sustained,  and 
not  compulsory ;  and  that  the  general  finding  of 
the  jury  was  therefore  good.    lb, 

A  dock  act  proyided,  **  that  if  the  dock  com- 
pany cannot  agree  with  any  party  for  the  pur- 
chase of  lands,  a  jury  shall  be  summoned  who 
shall  deliver  their  verdict  for  the  sum  of  money 
to  be  paid  for  the  purchase  of  the  lands  required ; 
and  also  the  sum  of  money  to  be  paid  for  the 
injury  done  to  the  lands  of  such  party  by  the 
severance  of  such  lands  from  the  lands  required  ; 
and  also  the  sum  of  money  to  be  paid  by  way  of 
compensation  for  the  damage  occasioned  to  any 
such  lands  by  the  execution  of  the  works,  whether 
for  damage  sustained  before  the  inquiry  or  for 
future  diunage,  either  temporary  or  permanent ; 
the  sums  of  money  to  be  paid  for  the  injury  done 
by  severance,  or  by  way  of  compensation  for  any 
such  damage,  to  be  assessed  separately  from  the 
value  of  the  lands.*'  A  jury  assessed  compensa- 
tion as  follows  : — "  400Z.  for  the  purchase  of  J.'s 
interest  in  his  brewhouse  (the  lands  required)  ; 
300Z.  as  a  compensation  for  the  damage  which  he 
will  sustain  by  reason  of  his  having  to  give  up 
his  premises  as  a  brewer  imtil  he  can  obtain 
suitable  premises  in  which  to  cany  on  his  trade 
as  a  brewer  "  : — Held,  that  the  latter  part  of  the 
finding  of  the  jury  was  warranted  by  the  autho- 
rity given  them  to  award  the  sum  to  be  paid  by 
way  of  compensation  for  the  damage  occasioned 
to  any  lands  by  the  execution  of  the  works. 
Jubb  or  Reff,  v.  Hull  Dock  Co.,  9  Q.  B.  443 ;  3 
IXailw.  Cas.  795  ;  15  L.  J.,  Q.  B.  403  ;  11  Jur.  15. 

Where  an  assessment  of  compensation  had 
been  made  to  a  claimant  under  3  4c  4  Will.  4, 
c.  xlvi.  (Greenwich  Bailway  Act),  in  one  entire 
sum,  and  he  was  possessed  of  a  leasehold  interest 
as  well  as  other  subjects  of  compensation,  the 
court  refused  an  application  on  behalf  of  the 
company  for  another  assessment  to  be  made,  on 
the  ground  that  as  the  value  of  the  leasehold 
property  was  not  assessed  separately  according 
to  the  act,  it  could  not  be  known  what  would  be 
the  proper  ad  valorem  stamp  duty  to  be  afiixed 
to  the  deed  of  assignment ;  the  court  saying  that 
the  difficulty  would  be  obviated  by  putting  on 
the  deed  a  stamp  applicable  to  the  whole  sum 
assessed,  and  reciting  all  the  circumstances  of 
the  case.  London  and  6rreenimeh  By,,  In  re,  2 
A.  &  E.  678  ;  4  K.  &  M.  458  ;  1  H.  &  W.  81 ;  4 
L.  J.,  K.  B.  103. 

Where  a  verdict  was  for  "  severance  and  level 
crossing,"  but  without  distinguishing  how  much 
was  for  severance  and  how  much  for  level  cross- 
ing, it  being  impossible  to  reduce  the  verdict 
quoad  the  level  crossing  alone,  it  was  set  aside  in 
toto.  Caledonian  By.  v.  Ogilvy,  2  Macq.  H.  L. 
229. 

Lands  not  tpecifloally  Betoribed.] — Commis- 
sioners were  empowered  by  a  local  drainage  act 
to  take  lands  for  the  purposes  of  the  act,  and  the 
sections  for  this  purpose  were  similar  to  those 
contained  in  the  Lands  Clauses  Act,  1845.  The 
commissioners  required  three  acres,  one  rood, 
twenty-five  perches  of  the  plaintiffs  land.  They 
gave  him  notice  in  writing,  describing  by  met^ 
and  bounds  the  specific  acres,  roods  and  perches, 
and  containing  the  particulars  required  by  the 
act.  The  plaintiff  refusing  to  treat,  they  issued 
a  warrant  to  the  sheriff  to  summon  a  jury  to 
assess  the  sum  to  be  paid  to  him  for  the  purchase, 
but  the  warrant  did  not  recite  or  refer  to  the 
notice,  and  did  not  describe  what  three  acres,  one 


rood,  twenty-five  perches  were  required.     The 

Slaintiff  had  two  hundred  acres  of  land  in  the 
istrict  of  the  commissioners.  A  jury  assessed 
the  price  of  the  three  acres,  one  rood,  twenty-five 
percoes  pointed  out  to  them,  which  were  in  fact 
the  same  land  described  in  the  notice.  The 
inquisition  recited  the  warrant  but  not  the  notice, 
and  did  not  show  specifically  in  respect  of  which 
three  acres,  one  rocxl,  twenty-five  perches  of  the 
plaintiffs  land  the  price  was  assessed.  The 
plaintiff  refusing  to  receive  the  price,  the  com- 
missioners paid  it  into  a  bank  as  the  act  required, 
and  entered  on  the  land.  In  an  action  against 
them  for  so  doing  : — Held,  that  the  inquisition 
was  not  void  because  it  did  not  show  specifically 
in  respect  of  which  three  acres,  one  rood,  twenty- 
five  perches  of  the  plaintiffs  land  the  price  was 
assesised ;  and  it  was  sufficient  that  in  fact  the 
land  decribed  in  it  was  the  same  as  that  shown 
to  the  jury.  Oetler  v.  Cooke,  18  Q.  B.  831 ;  22 
L.  J.,  Q.  B.  71 ;  17  Jur.  370— Ex.  Ch. 

Seyeral  Owners.] — Where  a  jury  is  empan- 
nelled  under  the  General  Turnpike  Act  (3  Geo.  4, 
c.  126)  to  assess  the  value  of  Uie  land  taken  by 
the  trustees  belonging  to  B.,  C,  D.  and  £. 
respectively,  who  are  separately  interested  as 
lessees,  the  jury  must  find,  and  the  inquisition 
must  specify,  the  sum  to  which  each  is  entitled. 
Beas  V.  Norwich  and  Watton  Boad  Trtuteei,  I 
N.  &  P.  32  ;  5  A.  &  £.  663  ;  2  H.  &  W.  385  ;  6 
L.  J.,  K.  B.  41. 

A  defect  in  the  inquisition  cannot  be  remedied 
by  any  subsequent  proceedings.    Jb. 

Bamage  awarded  eontingontly.]— Where  a 
jury  returned  a  verdict  upon  a  claim  for  com- 
pensation in  respect  of  an  obstruction  of  a  right 
of  way,  negativing  the  evidence  of  the  right,  and 
therefore  finding  that  the  claimant  had  sustained 
no  damage,  but  awarded  contingently  l&O'l.  for 
compensation  in  case  they  were  compelled  to 
assume  that  the  claimant  was  entitled  to  the 
right  of  way : — Held,  that  the  prior  part  of  the 
finding  could  not  be  rejected  as  surplusage,  so  as 
to  make  it  a  verdict  for  150Z.  Beg.  v.  L.  J*  iV.  W. 
By.,  3  EL  &  Bl.  443 ;  23  L.  J.,  Q.  B.  185 ;  18  Jur.  993. 

What  mnit  be  Stated— Snbtoription  of  Capi- 
tal.]—The  Bristol  and  Exeter  Railway  Act 
(6  &  7  WilL  4,  c.  xxvi.),  s.  25,  enabled  the  com- 
pany, in  case  any  person  whose  lands  should  be 
required  for  the  purpose  of  the  act,  should,  for 
twenty-one  days  after  notice  in  writing  given 
to  him,  neglect  or  refuse  to  treat,  or  should  not 
agree  with  the  company  for  the  sale  of  his 
interest,  to  issue  a  warrant  under  their  common 
seal,  or  under  the  hands  of  three,  at  least,  of  the 
directors,  to  the  sheriff  of  the  county  in  which 
the  lands  should  be,  commanding  him  to  summon 
and  return  a  jury,  who  shall  inquire  of,  assess, 
and  give  the  amount  of  money  to  be  paid  for  the 
purchase  of  such  lands,  and  for  compensation 
for  damages  thereto  ;  and  that  the  sheriff  should 
accordingly  give  judgment  for  such  purchase- 
money,  which  should  be  binding  and  conclusive 
upon  all  persons,  fourteen  days*  notice  being 
given  of  the  time  and  place  of  the  inquiry.  A 
subsequent  clause  enacted,  that  the  whole  of  the 
sum  therein  mentioned  as  the  probable  expenses 
of  making  the  railway,  should  be  subscribed  for 
before  any  of  the  powers  given  by  the  act,  in 
relation  to  the  compulsory  taking  of  land  for  the 
purpose  of  the  railway,  should  be  put  in  force. 
An  inquisition  recited,  that  notice  had  been  given 
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to  the  party  that  his  lands  were  lequired  by  the 
company  for  the  purposes  of  the  act,  and  that  he  had 
not,  within  twenty-one  days  afterwards,  agreed 
with  the  company  for  the  mXe  of  them ;  and  also, 
that  fourteen  days*  notice  had  been  giTen  of  the 
time  and  place  of  the  inquiry  before  the  sheriff : — 
Held,  in  ejectment  by  this  party  against  the 
company  for  these  lands,  subsequently  taken  by 
them  under  the  act,  that  the  inquisition  was 
sufficient  in  form,  and  that  it  need  not  set  forth 
that  the  whole  capital  had  been  subscribed ;  and 
that,  if  this  was  the  fact  it  should  oome  by  way 
of  answer  from  the  plaintiff.  Doe  d.  Payne  v. 
Bristol  and  Exeter  Jty,,  6  M.  &  W.  320 ;  9  L.  J., 
Ex.  232. 


tecs 


—  Befiisal  to  Treat.] — By  a  local  act,  trus- 
were  authorised   to   take    lands   for   the 


improvement  of  a  harbour,  and  in  case  of  dis- 
agreement with  the  landowner  as  to  the  price  to 
be  paid  him,  or  of  his  refusal  to  treat,  to  direct 
a  sheriff  to  summon  a  jury,  by  whom  the  price 
was  to  be  assessed.  If  the  jury  gave  a  greater 
sum  than  that  offered  by  the  trustees,  or  the 
same  sum,  they  were  to  pay  all  the  costs ;  if  a 
less  sum,  the  costs  to  be  paid  equally  by  both 
parties ;  and  in  the  former  event  to  be  recovered 
by  a  distress  warrant  from  a  magistrate : — Held, 
that  it  belonged  to  the  trustees  to  have  the 
inquisition  properly  drawn  up,  and  that  there- 
fore they  could  not  object  to  the  sum  awarded 
by  it,  or  have  it  brought  up  by  certiorari  to 
quash  it,  on  the  ground  that  it  did  not  state  the 
disagreement,  ox  the  refusal  to  treat,  so  as  to 
show  that  the  jury  had  jurisdiction,  and  that  it 
did  not  state  the  proportion  of  the  sum  assessed 
to  the  sum  offered,  so  as  to  ascertain  which  party 
was  to  pay  the  costs.  Reg,  v.  Swantea  Harbour 
Trustees,  1  P.  &  D.  512  ;  8  A.  &;  E.  489  ;  8  L.  J., 
Q.  B.  69. 

And  Servloe  of  Votiee.]— An  act  autho- 
rised a  railway  company  to  take  lands  n 


for  the  works,  on  payment  or  tender  of  su' 
sums  of  money  as  should  have  been  agreed  upon, 
or  awarded  by  a  jury,  and  enacted  that,  if  any 
such  person  should  not  agree  with  the  company 
as  to  the  amount  of  purchase-money,  or  should 
refuse  to  accept  such  purchase-money  as  should 
be  offered  by  the  company,  or  should,  for  twenty- 
one  days  after  notice  to  him  in  writing,  neglect 
or  refuse  to  treat,  or  should  not  agree  with  the 
company  for  the  sale  of  his  interest,  the  company 
might  issue  a  warrant  to  the  sheriff  to  summon 
a  jury  to  assess  the  sum  to  be  paid  for  the  pur- 
chase of  the  lands,  and  the  sheriff  should  give 
judgment  for  such  sum.  The  company  issued  a 
warrant  purporting  to  be  pui>uant  to  the  powers 
given  by  the  act,  and  requiring  the  sheriff  to 
summon  a  jury  to  assess  the  value  of  an  owner^s 
land.  The  jury  vras  summoned,  and  assessed  the 
value ;  the  owner  of  the  land  uttending,  and 
protesting  that  the  company  had  no  right  to 
take  his  lands,  as  not  being  described  in  the 
schedule  to  the  act.  An  inquisition  was  recorded, 
purporting  to  be  taken,  **  pursuant  to  the  act,  on 
the  oaths  of  jurors  duly  empannelled,"  in  pi;r- 
suance  of  the  warrant  to  the  inquisition  annexed, 
who  assessed  the  sum  to  be  paid  for  the  property 
particularised  in  the  warrant,  and  authorised  by 
the  act  to  be  taken  for  the  railvray ;  vdiereupon 
the  sheriff,  in  pursuance  of  the  act,  gave  judg- 
ment for  that  sum.  Neither  the  warrant  nor 
inquisition  stated  that  the  owner  had  refused  to 
treat,  or  had  not  agreed  with  the  company,  for  1 8  L.  J.,'Q.  B.  64. 


the  sale  of  his  land,  nor  that  the  company  had 
served  on  him  the  notice  required  by  Uie  act  to 
be  given ;  but  it  appeared  aliunde  that  he  d»i 
not  agree  with  the  company,  and  that  be  bad 
received  the  requisite  notices  : — Held,  first,  that 
sufficient  facts  were  stated  in  the  inquisition  and 
warrant  to  show  the  jurisdiction  of  the  sheriff 
and  jury.  Taylor  v.  Clemson,  11  CI.  &  F.  610 ; 
8  Jur.  883.  Affirminsr  3  fiailw.  Cas.  6o ;  2 
G.  &  D.  346  ;  2  Q.  B.  978 ;  11  L.  J.,  Ex.  447— 
Ex.  Ch. 

Held,  secondly,  that  the  empannclling  a  juir, 
and  an  assessment  by  them,  being  facts  inoon- 
sistent  with  an  agreement,  necessarily  implied 
non-agreement ;  and  no  inquisition  is  defective 
for  not  stating  a  fact  that  is  necessarily  implied 
by  those  that  are  stated.    lb. 

Held,  thirdly,  that  notice  was  waived  by  the 
parties  appearing  not  protesting  for  want  of 
notice.    lb. 

Verdiot  by  (k>nsent.] — ^When  a  jury  is  sum- 
moned to  ascertain  tne  value  of  an  interest 
claimed,  and  it  is  agreed  by  counsel  that  a  ver- 
dict shall  be  taken  for  a  fixed  sum,  that  only 
represents  the  sum  claimed  without  reference  to 
the  right  to  the  interest,  and  such  sum  includes 
damage  for  severance,  loss  of  trade,  jx.  Hayme, 
In  re,  12  L.  T.  200  ;  13  W.  R.  492. 

Interest  Payable.]— The  8  &  9  Vict.  c.  18,  s.  85, 
makes  bU  per  cent,  interest  payable  on  a  sum 
recovered,  under  s.  68,  for  neglecting  to  issue  a 
warrant  to  the  sheriff  within  twenty-one  days 
after  notice  that  the  proprietor  wishes  to  have 
the  question  of  compensation  settled  by  a  jury. 
Aberdare  Ry,,  In  re,  8  W.  R.  603. 

A  sherifTs  jury,  in  awarding  compensation  to 
a  landowner  against  a  railway  company  in  1864, 
found  that  so  far  back  as  1852  he  was  entitled  to 
6,272Z.,  saying  nothing  as  to  interest.  The  order 
of  the  court  below,  adding  to  the  principal  twelve 
years*  Interest,  was  revci-^.  Caledonian  Ry,  v. 
Carmichael,  L.  R.  2  H.  L.  (Sc.)  56. 

vi.  Setting  aside  Verdict, 

Tribiinal  not  qualified.] — ^The  court  will  not 
set  aside  a  verdict  on  an  inquisition  to  determine 
the  compensation  for  land  taken  on  the  ground 
that  some  of  the  jurymen  were  not  qualified  to 
act  as  'jurors,  the  remedy  in  such  case  being  by 
challenge.  Chelsea  Waterworks  Co,,  In  re,  10 
Ex.  7^1  ;  3  C.  L.  R.  829  ;  24  L,  J.,  Ex.  79 ;  1 
Jur.  (N.8.)  143  ;  8  W.  R.  174. 

When  the  parties  in  a  claim  for  compensation 
for  lands  appear  and  take  the  verdict  of  a  jury, 
and  at  the  time  make  no  objection  to  the  sup- 
posed'defect  in  the  constitution  of  the  tribunal, 
though  they  had  f  ali  knowledge  of  it,  the  court 
will  not  grant  a  certiorari  to  bring  up  the  inqui- 
sition, in  order  that  the  same  may  be  quashed  on 
the  ground  of  such  defect,  but  will  leave  the 
parties  objecting  to  take  advantage  of  it  in  some 
other  proceeding.  EtMimui  Hospital  v.  Hctro' 
politan  District  Ry,,  19  L.  T.  692. 

Length  of  Votiee — Waiyer.] — ^Where  a  com- 
pensation jury  can  only  be  empanneUed  after  forty 
days'  notice  in  vmting  to  the  party  interested,  it 
is  not  competent  to  hLn,  after  expressly  waiving 
his  right  to  notice,  to  apply  to  quash  the  inquisi- 
tion, on  the  ground  of  its  not  setting  out  such 
notice,  or  the  waiver  of  it.  Reg.  v.  South  HolUtmd 
Drainage  Trustees,  1  P.  &  D.  79  ;  8  A.  ^  E.  429 ; 
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Xrror  appftrmt  —  Szeeit  of  JnriMdietion  — 
][iBdireetio&.] — The  court  will  not  grant  a  cer- 
tiorari to  remove  an  inquisition  to  assess  the 
Talue  of  land  compnlsorily  taken,  unless  for  error 
apixirent  on  the  face  of  the  inquisition,  or  for 
clear  excess  of  jurisdiction.  Misdirection  of  the 
judge,  or  a  verdict  against  evidence,  is  not  suffi- 
cient. Ileff.  V.  Halifax  Local  Board,  14  L.  T. 
447. 

When  a  jury  has  taken  into  consideration,  in 
awarding  compensation,  one  claim,  among  others, 
as  to  which  the  jury  had  no  jurisdiction,  a  cer- 
tiorari lies,  although  such  excess  of  jurisdiction 
does  not  appear  upon  the  face  of  the  proceedings, 
and  such  excess  of  jurisdiction  may  be  shown 
upon  affidavit.  Penny  v.  S,  E,  Ry,,  7  El.  &  Bl. 
660  ;  26  L.  J.,  Q.  B.  225 ;  3  Jur.  (N.S.)  967 ;  5 
W.  R.  612. 

Under  the  Railvray  and  Lands  Clauses  Acts, 
where  the  sheriff  and  jury  in  awarding  damages 
go  beyond  their  authority,  the  power  of  setting 
matters  right  is  not  excluded.  Caledonian  Ry, 
Y.  Ogilvy,  2  Maca.  H.  L.  229. 

Money  spent  bonfi  fide  on  land  is  not  con- 
clusive evidence  as  to  the  value  of  the  land ;  it 
is  only  evidence  to  be  taken  into  consideration  in 
ascertaining  the  value,  and  may  be  regarded  or 
disregai^ed  when  the  land  is  taken  compulsorily. 
At  the  hearing  of  an  inquisition  held  for  the  pur- 
poses of  ascertaining  and  determining  the  value 
of  the  land  t^en  under  the  Lands  Clauses  Act, 
1845,  the  high  bailiff  used  somewhat  loose  lan- 
guage, which  might  lead  one  to  infer  that  he  told 
the  3ury  to  disr€^;ard  the  amount  spent  bonft  fide 
by  the  claimants  on  the  land  and  premises  in 
question  : — Held,  that  the  fact  was  not  sufficient 
in  itself  to  entitle  the  claimants  to  a  writ  of  cer- 
tiorari to  bring  up  the  inquisition  that  it  may  be 
quashed,  inasmuch  as  the  jury  had  had  all  the 
facts  before  them,  and  had  had  an  opportunity 
of  yiewing  the  land,  before  giving  their  verdict. 
Streatham  Ettatet  Co.  y.  Public  WorJu  Commis- 
Mioner$,  52  J.  P.  615. 

The  court  will  not  grant  a  rule  for  a  second 
precept  for  summoning  a  jury  to  assess  compen- 
sation for  damages  sustained  by  an  occupier  of 
lands  by  reason  of  the  carrying  into  execution  of 
a  railway  act,  where  another  inquisition  had  been 
alr^y  taken,  the  verdict  and  judgment  on  which 
were  rendered  conclusive,  and  where  the  certiorari 
was  taken  away,  even  though  it  was  sworn  that 
evidence  had  been  improperly  rejected,  and  that 
the  amount  of  compensation  allowed  by  the  first 
inquisition  was  greatly  inadequate.  Reg,  v. 
EaMUm  Cowniieft  Ry.,  2  D.  (N.8.)  945  ;  8  Bailw. 
Cas.  466  ;  12  L.  J.,  Q.  B.  271  ;  7  Jur.  628. 

Against  Weight  of  XYidenee.] — ^Where  In  an 
action  for  compensation  in  respect  of  land  com- 

Eulsorily  taken  for  public  purposes  the  jury,  after 
earing  the  conflicting  evidence  of  experts  as  to 
the  existence  of  payable  coal  thereunder,  assessed 
damages  in  respect  thereof  : — Held,  that  their 
verdict,  being  one  which  a  jury  could  reasonably 
find,  could  not  be  set  aside  as  against  the  weight 
of  evidence.  Broton  t.  Railways  Commistumer, 
59  L.  J.,  P.  C.  62 ;  15  App.  Cas.  240 ;  62  L.  T. 
469— P.  C. 

There  is  no  rule  which  imposes  upon  a  plaintiff, 
in  order  to  sustain  such  verdict,  the  burden  of 
proving  by  costly  experiments  the  mineral  con- 
tents of  his  land ;  nor  docs  it  follow  that  because 
a  seam  of  coal  is  not  presently  workable  at  a 
profit  no  compensation  is  to  be  given  for  it  if  it 
is  likely  to  prove  profitable  in  the  future.    Ih, 


Belay  in  Applying.]  —  Application  haying 
been  made  to  the  High  Court  of  Justice  for  a 
writ  of  certiorari,  to  bring  up  and  quash  the  pro- 
ceedings upon  an  inquisition  before  the  sheriff  as 
to  the  amount  of  compensation  to  be  awarded  to 
a  claimant  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  on  the  ground  that  the  jury  in 
assessing  the  compensation  had  taken  into  con- 
sideration matters  which  were  not  legally  the 
subject  of  compensation  ;  it  was  proved  that  the 
applicants  for  the  writ  had  allowed  five  months 
to  expire  without  taking  any  objection  to  the 
proceedings: — Held,  that  as  the  time  allowed  for 
setting  aside  an  award  made  under  the  provisions 
of  the  above-mentioned  act  had  expired  before 
the  application  was  made,  the  virrit  of  certiorari 
ought  not  to  be  granted.  Reg,  v.  Skyward  or 
Steward,  49  L,  J.,  Q.  B.  716 ;  9  Q.  B.  D.  741— 
C.  A.    Affirming  42  L.  T.  363  ;  28  W.  B.  506. 

yii.  Recording  Verdict, 

SffiMt  of.] — ^Where  a  provision  similar  to  8.  50 
was  introduced  into  a  railway  act  passed  before 
the  Lands  Clauses  Act,  under  which  the  verdict  of 
a  compensation  jury  had  never  been  recorded  : — 
Held,  that  parol  evidence  might  be  given  of  their 
finding,  and  of  the  grounds  on  which  it  pro- 
ceeded. Manning  v.  Eastern  Countit's  Ry.,  12 
M.  &  W.  237  ;  3  Railw.  Cas.  637  ;  13  L.  J.,  Ex.  265. 

By  9  &  10  Vict.  c.  38,  authorising  the  commis- 
sioners of  woods  and  forests  to  form  a  park  at 
Battersea-fields,  they  are  empowered  to  take 
lands  for  that  purpose,  and  in  case  of  disagree- 
ment with  the  landowner,  the  value  is  to  be 
asseaied  by  a  jury.  By  s.  23,  after  the  jury  has 
ascertained  the  amount,  the  sheriff  shall  there- 
upon order  the  sum  to  be  paid  by  the  commissioners 
to  the  landowner,  the  verdict  or  inquisition  and 
order  to  be  final,  binding  and  conclusive.  By 
s.  30,  the  judgments  and  yerdicts  are  to  be 
entered  in  the  office  of  land  revenue  records  and 
enrolments,  and  to  be  afterwards  deposited  with 
the  clerk  of  the  peace,  and  to  be  deemed  records. 
A  declaration  in  prohibition  alleged  that  upon  an 
inquisition  taken  before  the  sheriff  on  a  disagree- 
ment between  plaintiff  and  the  commissioners  a» 
to  the  price  to  be  paid  to  him  for  land  required,, 
the  sheriff  had  directed  the  jury  to  exclude  from 
their  valuation  all  of  the  land  to  which  the  plain- 
tiff's- title  could  be  impeached,  and  had  thereby 
misdirected  them  as  to  the  proper  mode  of  esti- 
mating the  amount  to  be  paid ;  that  the  jury  gave 
a  verdict  for  an  amount  mentioned,  and  the  sheriff 
gave  judgment,  and  ordered  payment  of  that 
amount  to  the  plaintiff ;  that  the  commissioners 
and  sheriff  were  proceeding  to  enter  and  record 
the  yerdict  and  judgment,  and  to  use,  act  upon 
and  make  them  available ;  and  the  declaration 
then  prayed  that  the  sheriff  and  commissioners 
might  be  prohibited  from  entering  and  recording 
the  yerdict  and  judgment,  and  from  further  pro- 
ceeding for  the  purpose  of  using,  acting  upon,  or 
otherwise  making  them  available  : — Held,  that 
the  declaration  was  bad,  that  no  excess  of  juris* 
diction  was  shovm,  that  the  verdict  and  judgment 
were  binding  and  conclusive,  and  that  the  record- 
ing them  was  not  a  condition  precedent  to  their 
yalidity ;  that  the  sheriff,  after  ordering  payment 
of  the  sum  assessed,  was  functus  officio,  and  that 
the  payment  of  the  money  into  the  Bank  of 
England  was  an  act  belonging  to  the  executiye- 
government,  and  not  the  subject  of  prohibition. 
Ckabot  y.  Morpeth  (Lord),  15  Q.  B.  446  ;  17  L.  J., 
Q.  B.  336;  12  Jur.  1023. 
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Where  a  company  is  authorised  to  purchase 
land  for  the  purposes  of  the  act,  which  directs 
that,  in  case  of  differences  with  the  landowners, 
a  compensation  jury  shall  be  empannelled,  and 
that  the  verdict  shall  be  made  a  record  of  quarter 
sessions ;  if  the  company  takes  possession  after 
payment  of  the  sum  assessed,  no  conveyance  is 
necessary,  the  record  of  quarter  sessions  being 
available  as  a  title.  Bruce  v.  WilleSy  3  P.  &  D. 
220  ;  11  A.  &  E.  463  ;  9  L.  J.,  M.  C.  43. 

viii.  Costs  of  Inquiry. 

SoUoiton  and  Bureyors.]  — A  railway  act 
provided  for  summoning  a  jury  to  assess  com- 
pensation in  case  of  disagreement  respecting  the 
purchase  of  land,  and  that  the  party  claiming 
compensation  should  be  the  plaintiff,  and  have 
all  such  rights  and  privileges  as  plaintiffs  in 
actions  are  entitled  to  : — Held,  that  a  claimant 
was  not  entitled  to  the  costs  of  the  attorney's 
letters  and  attendances,  nor  to  the  expenses  of 
plans,  &c.,  paid  to  surveyors  not  called  as  wit- 
nesses. Beg.  V.  Wartoickshire  {Sheriff^^  2  Railw. 
€as.  661. 

A  company  for  effecting  improvements  in  a 
town  was  empowered  by  statute  to  take  lands, 
ti{)on  giving  notice  and  making  compensation, 
the  amount  of  which  compensation,  if  not  agreed 
upon,  was  to  be  ascertained  b^  a  jury  ;  and  it 
was  provided  that  in  case  the  jury  should  assess 
the  damages  at  more  than  was  offered,  the  com- 
pany should  pay  "  the  costs  of  the  notices  and 
precepts,  and  costs  of  summoning  the  jury  and 
witnesses,  and  also  of  the  inquest"  : — Held,  that 
a  party  whose  property  was  assessed  at  more  than 
the  simi  offered  was  entitled  to  his  general  costs 
attending  the  trial,  but  not  to  the  expenses  of 
surveying.  Rex  v.  York  JJ.y  3  N.  &  M.  685  ;  1 
A.  &  E.  828. 

Where  no  Bireetion  ag  to.] — ^A  private  act 
jgave  compensation  to  the  owners  of  land  over 
which  a  water  company  laid  their  works,  and 
also  gave  them  the  costs  of  assessing  the  com- 
pensation by  a  jury  ;  by  a  subsequent  clause 
compensation  was  given  to  other  persons  sustain- 
ing damage  by  the  works  of  the  company,  but 
nothing  was  said  as  to  the  costs  incident  to  the 
jury : — Held,  that  a  person  who  had  had  com- 
pensation assessed  by  a  jury  under  the  latter 
<;lause  was  not  entitled  to  those  costs.  Turner^ 
Ex  parte,  1  W.  W.  &  H,  305. 

Where  a  local  act  was  silent  as  to  the  costs  of 
holding  an  inquisition  for  the  purpose  of  assessing 
compensation  against  a  railway  company  for 
taking  land  : — Held,  that  the  claimant  was  not 
entitled  to  recover  them.  Corrigall  v.  Landon 
and  mackwall  Ry.,  5  Man.  &  Q.  219  ;  3  Railw. 
Gas.  411 ;  12  L.  J.,  C.  P.  209. 

Of  Trial.] — ^Where  a  railway  act  authorised  the 
.company  to  take  lands  of  individuals,  making 
compensation  for  the  same,  and  enacted,  that  if 
disputes  should  arise  as  to  the  price,  the  value 
was  to  be  settled  by  a  jury  ;  and  in  case  the  jury 
should  give  a  greater  sum  than  had  been  offered 
by  the  company,  "all  the  costs  of  summoning 
the  jury  and  the  expenses  of  witnesses,"  were  to 
be  defrayed  by  the  company ;  but  if  the  jury 
should  give  the  same  or  less  sum  than  had  been 
•offered,  one  moiety  of  the  costs  and  expenses  was 
to  be  defrayed  by  the  party  to  whom  the  lands 
belonged :  and  a  subsequent  clause  enacted, 
Jhat  the  party  with  whom  the  company  should 
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have  any  dispute,  should  enter  into  a  bond  to 
pay  his  **  proportion  of  the  costs  and  expenses  of 
summoning  and  returning  such  jury,  and  taking 
such  verdict,  and  of  the  summoning  and  atten- 
dances of  witnesses,"  in  case  any  part  of  such 
costs  should  fall  upon  him  : — Held,  that  the 
words,  "  the  costs  of  taking  such  verdict,"  did 
not  mean  the  costs  of  trial ;  and  that  the  fees  of 
counsel,  and  the  costs  of  the  attorney  respecting 
the  preparing  for  and  attendance  at  the  trial, 
were  properly  disallowed.  Bex  v.  Gardner^  1 
N.  &  P.  308  ;  6  A.  &  E.  112 ;  W.  W.  &  D.  7; 
6  L.  J.,  K.  B.  130 ;  1  Jur.  181. 

Of  Vfelesi  or  Abortive  Proeeedinga.]— 

Land  was  taken  by  a  railway  company.  The 
company,  wishing  to  take  possession,  paid  a  sum 
of  money  into  the  bank  under  the  Lands  Claus» 
Act,  s.  85,  and  proceedings  were  taken  to  summon 
a  jury.  An  agreement  was  then  come  to,  fixing 
the  price  for  the  land,  and  the  company  agreed 
to  pay  all  such  costs,  charges  and  expenses  as 
they  were  liable  to  pay  under  the  Lands  Clauses 
Act,  or  otherwise : — Held,  that  they  were  liable 
to  pay  the  costs  of  the  vendors  in  the  proceedings 
to  summon  a  jury.  Morris,  Ex  parity  40  L.  J- 
Ch.  543 ;  L.  B.  12  Eq.  418 ;  26  L.  T.  20  ;  19 
W.  B.  943. 

An  inquisition  for  assessing  compensation 
under  the  Lands  Clauses  Act  was  removed  by 
certiorari  into  the  queen's  bench  division,  and 
there  quashed,  on  the  ground  that  the  under- 
sheriff  had  misdirected  the  jury.  A  further 
inquiry  was  then  held  on  the  same  warrant  by 
the  sheriff,  and  compensation  was  duly  awarded 
to  the  claimants  by  the  jury : — ^Held^  that  the 
claimTints  were  entitled  as  well  to  the  costs  of 
and  incidental  to  the  abortive  inquiry,  as  to  the 
costs  of  and  incidental  to  the  inquisition  which 
resulted  in  a  good  verdict.  Re^,  v.  Xvrih 
London  Ry.,  51  L.  J.,  Q.  B.  241  ;  30  W.  R.  272. 

XiBtake  of  Bheriffl] — A  jury  having  been 

summoned  by  the  sheriff  at  the  instance  of  a 
party  who  claimed  compensation  for  an  alleged 
injury  to  his  premises,  the  sheriff  was  of  opinion 
that  the  claim  was  not  warranted  by  the  act, 
and  dismissed  the  jury.  A  mandamus  was  subse- 
quently made  absolute,  commanding  the  sheriff 
to  summon  another  jury,  on  the  ground  that  his 
decision  was  wrong : — Held,  that,  the  mistake 
being  in  the  sheriff,  the  party  was  not  entitled 
to  costs  against  the  company.  Walker  v.  London 
and  BlackwaU  By,,  7  Jur.  1154. 

Kational  Befsnoe  Act.] — A  person  whose 

land  has  been  valued  by  a  jury,  and  sold  under 
the  National  Defence  Act  (5  &  6  Vict.  c.  94),  is 
not  entitled  to  the  expenses  and  costs  which  he 
has  necessarily  incurred  in  bringing  the  matter 
to  trial.  Laws,  In  re,  1  Ex.  441  ;  4  D.  &  L.  688 ; 
17  L.  J.,  Ex.  126. 

PreTtoni  OfEw — ^Time  for.] — In  a  claim  for 
compensation,  the  parties  to  the  undertaking 
must  make  an  offer  ten  days  previously  to  trial, 
in  order  to  save  half  the  costs,  in  the  event  of 
the  jury  giving  a  less  sum  than  they  offered. 
Metropolitan  By.  v.  TStrnham,  14  C.  B.  (na) 
212  ;  82  L.  J.,  M.  C.  249  ;  8  L.  T.  280  ;  11  W.  R. 
695. 

When  lands  are  taken  for,  or  injuriously 
affected  by  the  execution  of  the  works  of  a 
company,  and  the  pai*ty  claiming  compensation 
desires  to  have  the  amount  settled  by  a  juiy. 
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the  costs  of  the  inquiry  are  regulated  by  s.  61  of 
the  Lands  Clauses  Act,  and  the  offer  of  the 
company  may  be  made  when  notice  of  the  time 
and  of  the  place  of  holding  the  inquiry  is  given 
by  them  to  the  party  under  s.  46,  that  is,  ten 
days  before  the  inquiry.  JSaytoard  y.  Metro- 
volUan  By.,  4  B.  &  S.  787  :  33  L.  J.,  Q.  B.  73  ; 
10  Jur.  (N.8.)  418  ;  9  L.  T.  680  ;  12  W.  R.  577. 

Where,  on  an  inquiry  held  before  the  sheriff 
and  a  jury,  the  promoters  have  offered  the  same 
or  a  less  sum  than  that  which  the  jury  awards, 
unless  that  offer  has  been  made  before  the  issue 
of  the  warrant  for  summoning  a  jury,  the  pro- 
moters are  not  entitled  to  any  costs  of  the 
inquiry.  Pearson  v.  G.  K,  By.,  18  W.  R.  269. 
See  dUo  infra,  col.  1681. 


Vneonditional.] — An  offer  of  compen- 


sation in  respect  of  lands  injuriously  affected  by 
the  execution  of  works,  must  be  an  unconditional 
offer  of  compensation  for  the  injury  done,  and  is 
bad  if  it  is  an  offer  of  a  lump  sum  for  compen- 
sation and  costs.  Balls  t.  Metropolitan  Board 
of  Works,  35  L.  J.,  Q.  B.  101  ;  L.  R.  1  Q.  B.  337  ; 
12  Jur.  (N.S.)  183  ;  13  L.  T.  702  ;  14  W.  R.  370. 

Separate  Soini.] — The  promoters  may 


offer  separate  sums  for  compensation  in  respect 
of  property  injuriously  affected,  and  for  damage 
to  business.  Hayward  v.  Metropolitan  By,,  4 
B.  &  S.  787  ;  33  L.  J.,  Q.  B.  73  ;  10  Jur.  (N.8.) 
418  ;  9  L.  T.  680  ;  12  W.  R.  577. 


Amendment] — On  the  10th  of  June,  H. 


gave  notice  to  a  railway  company,  claiming  com 

{>eDsation  for  structuml  damage,  and  also  for 
06S  of  business  occasioned  by  the  carrying  on  of 
the  company's  works.  On  the  30th  of  June  the 
company  offered  70Z.  for  structural  damage  and 
30/.  for  loss  of  business.  On  the  same  day,  this 
offer  being  refused,  they  issued  their  warrant  to 
summon  a  jury.  On  the  2nd  of  July  they  made 
a  second  offer,  viz.,  100/.  for  structural  damage 
and  bOl.  for  loss  of  business.  This  also  was 
declined,  and  the  inquisition  was  held,  and  the 
jury  gave  50/.  for  structural  damage,  and  lOOZ. 
for  loss  of  business : — Held,  that  the  company 
were  not  bound  by  their  first  offer,  but  might 
make  an  amended  offer  of  a  larger  amount :  and 
that  the  jury  having  given  the  same  sum  as  the 
amount  of  the  amended  offer,  the  claimant  was 
not  entitled  to  costs.    Ih. 

By  s.  38  of  the  Lands  Clauses  Act,  1845, 
promoters,  before  issuing  their  warrant  for 
causing  a  jury  to  be  summoned  in  cases  of 
disputed  compensation,  shall  give  not  less  than 
ten  days'  notice  of  their  intention  to  summon  a 
jury  to  the  other  party,  and  in  such  notice  shall 
state  what  sum  of  money  they  are  willing  to 
give  for  the  interest  in  the  lands  sought  to  be 
purchased  from  him,  and  for  the  damage  to  be 
sustained  by  him  by  the  execution  of  the  works ; 
and  by  s,  51,  on  every  such  inquiry  before  a  jury 
where  the  verdict  of  the  jury  shall  be  given  for 
a  greater  sum  "  than  the  sum  previously  offered  " 
by  the  promoters,  all  the  costs  of  the  inquiry 
shall  be  borne  by  the  promoters,  but  if  the 
yerdict  be  given  for  a  less  sum,  the  costs  shall 
be  borne  equally  between  the  parties  in  the 
manner  specified  in  that  section,  in.  a  proceeding 
to  take  and  purchase  the  claimant's  lands  under 
the  Lands  Clauses  Act,  1845,  the  promoters,  on 
the  9th  of  March,  gave  him  the  notice  required 
by  s.  38,  and  stated  that  they  were  willing  to 
give  him  600/.  as  and  for  purchase-money  and 


compensation.  On  the  19th  of  March  the  pro- 
moters served  a  second  notice  upon  the  claimant 
that  they  were  willing,  and  thereby  offered  to 
pay  900/.  ba  purchase-money  and  compensation. 
This  notice  aid  not  refer  to  the  previous  one. 
Neither  offer  was  accepted  by  the  claimant,  and 
on  the  29th  of  March  the  promoters  issued  their 
warrant  for  causing  a  jury  to  be  summoned,  who 
assessed  the  sum  to  which  the  claimant  was 
entitled  at  750/. : — Held,  first,  that  in  cases  to 
which  s.  38  was  applicable,  the  words  "  the  sum 
previously  offered'^  in  s.  61  applied  only  to  an 
offer  made  under  s.  38  ;  secondly,  that  the 
promoters  were  not  entitled  to  rely  upon  their 
second  offer  of  900/.  as  an  offer  made  under  s.  38, 
and  that  the  costs  of  the  inquiry  must,  there- 
fore, be  borne  by  them.  Beg.  v.  Manley  Smith, 
53  L,  J.,  Q.  B.  115 ;  12  Q.  B.  D,  481 ;  32  W.  R. 
275. 


Withdrawal  of  Offer— Aoquieioenoe  by 


Claimants.]  —  A  notice  to  treat  having  been 
given  with  reference  to  the  purchase  of  land  for 
the  purposes  of  street  improvements  in  Sheffield, 
of  which  the  corporation  were  the  promoters,  an 
offer,  which  exceeded  the  amount  ultimately 
awarded  by  arbitration  under  the  Lands  Clauses 
Act,  1845,  was  made  by  the  town-clerk  on  the 
instructions  of  some  of  the  members  of  the 
improvement  sub-committee  of  the  corporation. 
The  offer  was  rejected,  and  on  the  day  on  which 
the  umpire  in  the  arbitration  signified  his 
acceptance  of  the  post  it  was  withdrawn  in 
writing  by  the  town-clerk  before  it  had  been 
brought  to  the  attention  of  the  corporation  ;  the 
withdrawal  was  acquiesced  in  by  the  owners  of 
the  property : — Held,  that  the  owners  were 
entitled  to  recover  their  costs  of  the  arbitration 
from  the  corporation  under  s.  34  of  the  Lands 
Clauses  Act,  1845.  Foster  v.  Sheffield  Corpora- 
tion,  14  R.  460  ;  72  L.  T.  649  ;  59  J.  P.  404— C.  A. 


Larger  8am  Seeorered.] — The  costs  of 


any  "  such  inquiry  "  in  s.  32,  refer  to  the  inquiiy 
spoken  of  in  the  earlier  part  of  s.  61,  namely, 
where  the  landowner  recovers  more  than  the 
sum  offered  by  the  company.  Bray  v.  S.  E.  By., 
7  D.  &  L.  307  ;  19  L.  J.,  Q.  B.  11. 

In  an  action  under  8  &  9  Vict.  c.  18,  s.  68, 
to  recover  compensation  in  respect  of  lands 
damaged  or  injuriously  affected  by  the  execution 
of  the  works  of  a  company,  the  declaration 
stated  that  the  plaintiff  claimed  1,000/.,  that  the 
company  had  notice  of  his  claim  and  offered  him 
60/.,  and  that  a  jury  awarded  him  216/. : — Held, 
that  he  was  entitled  to  the  costs  of  the  inquiry 
before  the  ^eriff,  s.  61,  which  provides  for  such 
costs,  being  virtually  incorporated  in  s.  68. 
8,  E.  By,  Y.  Biehardson,  16  C.  B.  810;  21  L.  J., 
C.  P.  122  ;  16  Jur.  161— Ex.  Ch. 


Seotion  8B  or  68.] — In  a  proceeding  to 


purchase  under  the  Lands  Clauses  Consolidation 
Act,  1846,  certain  lands  belonging  to  the  claimant 
which  were  required  by  die  promoters  of  a  public 
undertaking,  notice  was  given  by  the  latter  to 
the  claimant  to  treat  for  the  purchase  thereof, 
and  negotiations  were  entered  into.  Subse- 
quently the  promoters  gave  notice  of  entering 
under  s.  86,  and  in  accoidance  with  the  require- 
ments thereof  made  a  deposit  and  gave  a  bond, 
but  did  not  actually  enter  on  the  lands.  The 
claimant  refused  to  refer  the  question  of  com- 
pensation to  arbitration,  and  required  the 
promoters  to  give  notice  within  **ten'*  days 
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for  the  sammonuig  of  a  jury.  An  offer  was 
then  made  by  the  promoters  of  a  certain  smn 
as  compensation,  which  was  declined  by  the 
claimant.  This  offer  was  not  inclnded  in  the 
notice  of  the  inquiry  as  proyided  in  a  38.  The 
promoters  then  issued  their  warrant  for  sum- 
moning a  juiy,  and  gave  the  claimant  notice 
under  s.  46  of  the  inquiry  which  was  subse- 
quently held,  and  resulted  in  the  compensation 
being  assessed  at  a  less  sum  than  that  preyiously 
offered  : — Held,  that  the  lands  had  not  "  been 
taken"  under  s.  85;  that,  as  the  promoters, 
notwithstanding  they  had  made  a  deposit  and 
giyen  a  bond,  had  not  actually  entered  upon  the 
lands,  the  proceedings  were  governed  by  s.  38 
and  not  by  s.  68,  and  that  the  claimant  was 
entitled  to  have  his  costs  taxed.  Reg.  y.  Manley 
SmUh,  67  L.  T.  197  ;  40  W.  R.  833 ;  56  J.  P.  729. 

Kg  Oflisr — Ko  Liability.] — ^Where  the  pro- 
moters haye  made  no  offer  and  are  not  liable  at 
all  for  the  claim  made,  the  owner  of  land  has  no 
claim  to  the  costs  of  an  inquisition.  l\tdd  y. 
Metropolitan  Ry,,  24  L.  T.  435  ;  19  W.  B.  720. 

Beviewing  Tazatioa.]  —  A  waterworks  act 
proyided  for  the  costs,  payable  in  respect  of 
claims  under  the  act,  being  taxed  and  settled 
by  a  master  of  a  superior  court  of  law  at  West- 
minster, on  the  principles  and  according  to  the 
rules  and  on  payment  of  the  fees  observed  and 
paid  on  the  taxation  and  settlement  of  costs  in 
actions.  The  court  refused  to  review  the  taxation 
of  these  costs  by  one  of  its  masters,  on  the  ground 
that  the  costs  were  in  no  sense  given  by  an  award 
of  the  oourt,!and  that  the  master  did  not  tax  the 
costs  in  bis  capacity  of  officer  of  the  court,  but 
merely  as  one  of  a  class  of  peisons  named  in  the 
act  of  parliament.  Wraithby,  In  re,  4  H.  &  C. 
74 ;  85  L.  J.,  Ex.  60 ;  L.  B.  I  Ex.  64 ;  11  Jur. 
(N.8.)  954  ;  13  L.  T.  440. 

When  costs  of  an  inquiry  before  the  sheriff 
are  **  settled  by  one  of  the  masters  of  the  court 
of  qneen^s  bench,"  under  the  Lands  Clauses  Act, 
1845,  s.  52,  the  court  has  no  jurisdiction  over  the 
taxation  on  a  motion  to  review.  Owen  v.  L.  ^ 
JV:  W,  Ry.,  7  B.  &  S.  768 ;  37  L.  J.,  Q.  B.  35  ; 
L.  B.  3  Q.  B.  54  ;  17  L.  T.  210 ;  16  W.  B.  126. 
S.  P.,  RoJte  v.  Torkj  Neweadle  and  Berwick  Ry,y 
6  D.  &  L.  695  ;  5  Bailw.  Cas.  516  ;  18  L.  J.,  Q.  B. 
199.    Aiid  tee  next  eaee. 

Xnforoing  Payment]  —  If  an  inquiiy  into 
the  compensation  due  to  a  claimant  for  land 
injuriously  affected  by  a  railway  company  takes 
place  before  a  jury,  and  the  costs  are  settled  by 
one  of  the  masters  of  the  queen's  bench,  the 
decision  of  the  master,  if  subject  to  be  reviewed 
at  all,  is  only  subject  to  the  review  of  that  court ; 
and  the  magistrate,  upon  an  application  for  a 
distress-warrant  to  levy  the  costs,  is  bound  to 
consider  the  decision  of  the  master  as  final. 
Metropolitan  Ry,  v.  7^m7un»,  14  C.  B.  (N.s.) 
212  ;  32  L.  J.,  M.  C.  249  ;  8  L.  T.  280  ;  11  W.  R. 
695. 

By  a  railway  act  it  was  provided,  that,  where 
a  jury  shall  give  a  verdict  for  the  same,  or  .a 
greater  sum  than  shall  have  been  offered  by  the 
company,  for  the  purchase  of  lands,  or  as  com- 
pensation for  damage,  the  costs  of  such  inquiry 
shall  be  defrayed  by  the  company,  and  settled 
and  determined  by  the  sheriff ;  and,  in  case  they 
are  not  paid  within  ten  days  after  demand,  a 
power  of  distress  will  be  given  to  recover  them. 
The  costs  of  deducing  such  title  as  the  company 


may  require  to  any  lands  purchased  or  taken  by 
the  company  are  to  be  borne  by  the  company, 
who  are  to  pay  the  same  before  entering  into 
possession ;  or,  in  case  of  dispute,  are  to  obtain 
an  order  as  after-mentioned,  and  to  dqxMit  the 
amount  claimed  by  the  party  whose  lands  are 
taken.  And  if  the  companies  and  the  parties 
cannot  agree  as  to  the  amount  of  the  costs, 
the  same  shall  be  ascertained  by  the  ooart  of 
exchequer,  who  may  order  them  to  be  referred 
to  the  master  for  taxation,  and  such  order  shall 
be  served  on  the  parties,  who  shall  be  at  liberty 
to  proceed  under  the  same ;  and  the  court  may, 
after  taxation,  order  the  amount  at  which  the 
costs  are  taxed  to  be  paid.  On  a  rule  for  a 
mandamus  to  the  company,  commanding  them 
to  pay  the  costs  of  an  assessment  for  compen- 
sation for  damage,  and  the  oosts  of  title  to  lands 
purchased  by  the  company,  in  consequence  of  a 
notice  by  the  owner  that  they  were  damaged  bv 
the  proximity  to  the  railway,  such  costs  net 
having  been  settled  by  the  sheriff: — Held, 
that  a  mandamus  could  not  issue,  at  all  events, 
until  after  the  costs  had  been  ascertained  and 
attempted  to  be  levied  in  the  mode  pointed  oat 
by  the  statute.  Reg.  v.  London  and  BlaeJaoaU 
Ry„  3  D.  &;  L.  399 ;  4  Bailw.  Gas.  110 ;  16  L.  J., 
Q.  B.  42. 

ix,  JEnforiAng  Payment  of  Amownst, 

By  Xaadamna.] — Where  under  a  compensatian 
clause  in  a  local  act  a  mandamus  issued  to  a  com- 
pany commanding  them  to  issue  their  wainnt 
for  a  jury  to  assess  the  damages  sustained  by 
a  party  in  consequence  of  the  works  of  the  com- 
pany ;  and  the  jury,  summoned  in  obedience  to 
mandamus,  having  assessed  a  compensation,  and 
the  company  refusing  to  nay  the  same  or  the 
costs : — Held,  that  a  mandamus  lay  to  enfoiee 
payment  of  the  compensation,  thou^  the 
statute  made  the  verdict  and  judgment  records 
of  the  quarter  sessions.  R^x  v.  Nottingham  Old 
Waterworhe  Co,,  6  A.  &  £.  355  ;  1  N.  &  P.  480; 
6  Xi.  J.|  K.  B.  89. 

b.  Befbrenoe  to  Arbitrattoin. 

1.  Submieeion. 

ITotioe  to  Treat.] — ^Where  land  is  required  for 
the  purposes  of  a  railway  company,  and  the  par- 
ties agree  to  refer  the  amount  of  compensatioa 
to  arbitration,  it  is  unnecessary  to  go  thioogfa 
the  form  of  giving  notice  of  a  desire  to  treat  for 
the  land,  and  to  have  the  matter  so  settled. 
Collin*  V.  South  Staffordshire  Ry.,  7  Ex.  5 ;  31 
L.  J.,  Ex.  247  ;  16  Jur.  843. 

In  every  such  case,  the  submission  by  writing 
under  the  hand  of  the  secretaxy  or  clerk  of  the 
company  is  sufficient.  But  such  a  submission  is 
not  rendered  valid  by  8  &;  9  Yict.  c  16,  a.  97. 
lb. 

Katnre  of  Interest.] — ^A  railway  company 
requiring  lands,  gave  notice  to  L.  and  H.,  parties 
interest^  to  treat  for  their  purchase.  L.  and 
H.  thereupon  served  the  company  with  a  notice 
that,  as  trustees  of  H.,  they  had  an  estate  and 
interest  in  the  lands,  and  claimed  3,344/.  for  the 
same,  and  desired  to  have  their  compensation 
settled  by  arbitration,  and  they  appointed  T.  as 
their  arbitrator.  The  company  nominated  their 
arbitrator,  and  the  arbitrators  appointed  an 
umpire,  who  proceeded. with  the  reference.    At 
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the  reference  W.  appeared,  and  claimed  com* 
pensation,  alleging  that  he  had  an  agreement  for 
the  renewal  of  an  nnexpired  leaae  in  the  pre- 
mises : — Held,  that  the  submission  was  not  in 
compliance  with  the  statute,  the  claimants  not 
haying  therein  stated  the  nature  of  their  interest. 
JVbr^A  Staffordihire  Ry,  and  Landor,  In  tv,  6 
Bailw.  Cas.  17  ;  2  Ex.  235  ;  17  L.  J.,  Ex.  860. 

AdditionaL] — ^Where  part  of  a  person's  land 
is  taken  by  a  company,  and  an  old  approach 
tiiereto,  not  taken,  is  thereby  cut  off,  an  arbi- 
trator has  no  power  to  determine  as  to  the 
future  access  to  the  land,  and  if  a  power  to  set 
out  approaches  is  given  by  an  additional  sub- 
mission not  containing  a  consent  that  this  addi- 
tional submission  shall  be  made  a  rule  of  court, 
the  court  cannot « set  aside  the  award  on  the 
ground  that  no  approaches  are  set  out,  inasmuch 
as  s.  36  authorises  the  making  such  submission 
only  a  rule  of  court  as  is  in  pursuance  of  the 
act,  and  9  &  10  WilL  8,  c.  15,  gives  such  authority 
only  where  the  submission  contains  such  consent. 
Ware  v.  Regent  $  Canal  Co,,  9  Ex.  395  ;  7  Railw. 
Cas.  780  ;  23  L.  J.,  Ex.  145. 

Xakiiig  Submission  a  Bule  of  Court]] — ^The 
reference  to  arbitration  of  a  question  of  disputed 
compensation  pursuant  to  the  Lands  Clauses 
Act,  1845,  8.  25,  is  a  "  submission  to  arbitration 
by  consent "  within  the  meaning  of  the  Common 
Law  Procedure  Act,  1854,  s.  17,  and  the  sub- 
mission may  be  a  made  a  rule  of  court.  Harper, 
£0B  parte,  L.  R.  18  £q.  539  ;  22  W.  B.  942. 

Semble,  that  a  submission  to  arbitration  under 
the  Lands  Clauses  Act,  1845,  is  not  a  submission 
by  consent  within  the  Common  Law  Procedure 
Act,  1854,  8.  27.  Harper  and  G,  E.  Ry,,  In  re, 
44  L.  J.,  Ch.  507  ;  L.  R.  20  Eq.  39  ;  32  L.  T.  214  ; 
23  W.  R.  371. 

When  a  submission  is  made  a  rule  of  court 
under  the  Lands  Clauses  Act,  s.  36,  the  court  has 
the  same  jurisdiction  in  dealing  with  it  as  in  the 
case  of  submissions  under  9  &  10  Will.  3,  c.  15, 
and  any  application  to  set  it  aside  must  be  made 
within  the  time  thereby  limited.    lb. 

Buration  of.] — ^A  submission  to  arbitration 
was  made  by  L.  and  a  railway  company,  to 
assess  the  value  of  land  belonging  to  the  former, 
and  required  for  railway  purposes,  and  to  deter- 
mine what  should  be  paid  for  damages  resulting 
from  making  the  railway.  The  submission  con- 
tained a  declaration  that  the  proceedings  should 
be  In  strict  conformity  with  the  provisions  of  the 
Lands  and  Railways  Clauses  Acts.  The  arbitra- 
tor from  time  to  time  enlarged  the  period  for 
making  his  award.  L.  having  died,  a  suit  was 
instituted  by  the  company  to  set  aside  the 
award  : — ^Held,  that  the  submission  was  not 
strictly  a  common-law  submission,  but  that  it 
was  the  intention  of  the  parties  to  include  in  it 
the  provisions  of  the  Lands  and  Railways  Clauses 
Acts,  and  that,  therefore,  the  submission  did  not 
expire  at  the  death  of  the  landowner.  Cale- 
donian Ry.  V.  Lochhart,  3  Macq.  H.  L.  808 ; 
6  Jur.  (N.S.)  1311  ;  3  L.  T.  65  ;  8  W.  R.  873. 

ii.  Arhitrators  and  Umpires, 

Appointment] — A  railway  company  having 
refused  compensation  for  injury  done  to  the 
premises  of  B.,  he,  on  the  5th  December,  served 
them  with  a  notice  requiring  them  to  appoint  an 
arbitrator  on  their  behalf,  and  stating  that  it  was 
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his  Intention  to  appoint  M.  as  his  arbitrator,  and 
that  if  for  the  space  of  fourteen  days  after  that 
notice  the  company  failed  to  appoint  an  arbitrator 
on  their  behalf,  he  would  appoint  M.  to  act  for 
both  parties.  The  company  having  refused  to 
refer  the  matter  to  arbitration,  B.,  on  the  1st 
Jnnuary  following,  served  them  with  a  notice 
which,  after  reciting  that  he  had  appointed  M.  as 
his  arbitrator,  stated  that  he  then  appointed  M.  to 
act  as  arbitrator  on  behalf  of  both  parties.  The 
arbitrator  having  awarded  a  sum  to  be  paid  to 
B.,  the  court  refused  to  enforce  or  set  aside  the 
award,  intimating  their  opinion  that  there  was 
no  valid  appointment  of  we  arbitrator.  Brad' 
leyy,L,S  I^.-W.  Ry.,  5  Ex.  796 ;  1  L.  M.  &  P. 
597  ;  20  L.  J.,  Ex.  3. 

Where  an  amount  claimed  for  compensation  is 
not  paid  or  agreed  to  be  paid  within  twenty-one 
days,  it  is  the  duty  of  the  claimant,  before  nomi- 
nating an  arbitrator  on  his  behalf,  to  attempt  to 
procure  the  appointment  of  a  single  arbitrator. 
rates  V.  Rlackhum  Onrporation,  6  H.  &  N.  61 ; 
29  L.  J.,  Ex.  447. 

What  Persoaf.] — ^The  surveyor  of  a  rail- 


W9.J  company  had  in  that  character  treated  with 
alandovmer,  and  offered  a  price  for  land  required 
by  the  company.  He  was  subsequently  named 
by  the  company,  and  acted  as  their  arbitrator 
upon  an  aroitration  under  the  Lands  Clauses 
Consolidation  Act,  1845 : — Held,  that  he  ought 
not  to  have  been  selected  as  an  arbitrator ;  but 
the  landowner  knowing  the  fact,  and,  though 
protesting  against  the  propriety  of  the  appoint- 
ment, proceeding  with  the  arbitration,  was  held 
to  have  waived  the  objection.  Elliott  and  South 
Devon  Ry.,  In  re,  2  De  G.  &  Sm.  17  ;  12  Jur.  445. 

EffiMt  of.] — Semble,  that  a  company  does 


not,  by  nominating,  under  protest,  an  arbitrator, 
In  pursuance  of  the  Lands  Clauses  Act,  1845, 
admit  that  the  case  is  one  entitling  the  claimant 
to  any  compensation.  Sutton  Harbour  Improve- 
ment  Co,  v.  HUehins,  1  De  G.  M.  &  G.  161  ;  21 
L.  J.,  Ch.  73  ;  16  Jur.  70. 

Death  o£] — ^By  a  local  act,  the  undertakers 
were  authorised  to  make  and  maintain  such  navi- 
gation, and  from  time  to  time  to  alter  the  dams 
and  weirs  for  that  purpose;  and  to  enter  and 
make  works  upon  lands  for  the  purpose  of  the 
undertaking,  nrst  making  satisfaction  to  the 
owners  as  the  commissioners  under  the  act 
should  direct.  By  a  subsequent  clause,  any 
persons  injured  by  the  works  were  to  receive 
compensation,  to  be  assessed  by  the  commis- 
sioners. The  commissioners  were  named  in  the 
act,  and  power  given  them  to  appoint  successors 
from  time  to  time.  The  navigation  was  made, 
and,  as  part  of  It,  a  dam  across  a  river  was 
enlarged.  Subsequently,  all  the  commissioners 
died  without  having  appointed  successors.  The 
company  afterwards  raised  the  dam,  to  the  injury 
of  a  millowner  below : — Held,  by  Wightman, 
Erie,  and  Crompton,  JJ.,  that  the  power  to  alter 
the  dam  still  existed,  even  though  the  millowner 
should  no  longer  have  any  means  of  obtaining 
compensation,  as  to  which  they  gave  no  opinion  ; 
Lord  Campbell,  C.J.,  dissenting,  holding  that 
the  compensation  clause  having  become  incap- 
able of  execution  by  extinction  of  the  commis- 
sioners, the  powers  which  the  act  had  conferred 
upon  the  company  to  cause  injury  to  other 
persons  could  no  longer  be  exercised.  Kenriet 
and  Avon  Narigatmi  Co,  v.  Witherington,  18 
Q.  B.  531  ;  21  L.  J.,  Q.  B.  419  ;  16  Jur.  778. 
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Umpire — ^Appointment] — ^A  railway  company 
and  a  landowner  having  a^jeed  to  settle  by  arbi- 
tration the  amount  of  compensation  to  be  paid 
to  the  latter  for  his  land,  each  appointed  an 
arbitrator,  but  the  arbitrators  not  agreeing  as  to 
the  appointment  of  an  umpire,  the  company  ap- 
plied to  the  commissioners  of  railways  to  appoint 
one,  which  they  did  by  a  document  not  under 
seal,  and  signed  by  a  person  not  describing  him- 
self as  secretary  of  the  board.  The  umpire 
awarded  a  sum  as  compensation,  but  did  not 
find  whether  it  was  greater  or  less  than  the  sum 
offered  bv  the  company,  and  he  awarded  that  the 
costs  of  the  claimant  should  be  paid  according  to 
the  provisions  of  the  Lands  Clauses  Act.  A  nde 
having  been  obtained  to  set  aside  his  award,  on 
the  grounds  that  the  umpire  was  not  legally 
appointed,  and  that  he  ought  to  have  settled  the 
costs  of  the  claimant,  the  court  refused  to  make 
the  rule  absolute,  considering  the  objections  too 
doubtful  to  determine  on  motion.  FtHfks^  JEx 
parte,  3  Ex.  728. 

A  company  appointed  an  arbitrator  on  the 
23rd  March,  the  claimant  another  on  the  6th 
April  The  arbitrators  neglected  seven  days 
after  request  by  the  company,  to  appoint  an 
umpire ;  on  which  the  company  applied  to  the 
railway  commissioners  under  9  &  10  Vict.  c.  106, 
and  they  appointed  an  umpire  on  17th  May  : — 
Held,  that  such  appointment  was  in  time.  Brad- 
9haw,  In  re,  12  Q.  B.  562  ;  17  L.  J.,  Q.  B.  362 ; 
12  Jur.  998. 

The  parties  appointed  two  arbitrators,  but  they 
made  no  award,  nor  appointed  any  umpire  within 
twenty-one  days  after  the  last  appointment, 
after  which  time  the  board  of  trade  appointed 
an  umpire : — Held,  that  the  appointment  was 
valid.  Eaift  and  Wat  India  Docks,  In  re,  5 
Bailw.  Cas.  527. 


Beath  before  Award — ^Appointment  of 


Sole  Arbitrator— Colts  of  First  Prooeedingi.] — 

Where,  in  an  arbitration  under  the  Lands  Clauses 
Act,  1845,  the  umpire  by  whom  the  question  was 
to  be  dealt  with  died,  after  certain  steps  had 
been  taken,  without  making  any  award,  and  the 
parties  then  by  an  agreement,  which  contained 
no  reference  to  the  former  proceedings,  appointed 
a  "  sole  arbitrator  ^*  who  made  an  award  under 
which  the  claimant  was  entitled  to  costs  ;  such 
appointment  was  held  to  be  a  continuation  of 
the  statutory  arbitration,  and  the  claimant  was 
therefore  entitled  to  the  costs  of  the  former  pro- 
ceedings. B^g,  V.  MaTdey- Smith,  63  L.  J.,  Q.  B. 
171 ;  10  R.  611. 

Deelarationa  of.] — An  umpire  was  appointed 
on  the  17th  May,  and  the  arbitrators  on  the  23rd 
>farch  and  6th  April,  and  made  their  declara- 
tions on  the  27th  May,  before  the  umpire  entered 
upon  matters  referred  ; — Held,  that  no  objection 
arose  from  the  lateness  of  these  declarations. 
Bi'ad*liaw,  In  re,  12  Q.  B.  562 ;  17  L.  J.,  Q.  B. 
362  ;  12  Jur.  998. 

If  a  question  of  disputed  compensation  is  sub- 
mitted to  arbitration  under  8  &  9  Vict.  c.  18,  s.  25, 
and  an  umpire  is  appointed  by  the  board  of  trade, 
the  declaration  required  by  s.  33  to  be  taken  and 
subscribed  by  such  umpire  need  not  be  taken 
and  subscribed  before  a  justice  of  the  particular 
locality  in  which  the  lands  are  situate.  Dames 
V.  South  Stafiordnhire  By.,  2  L.  M.  &  P.  699  ;  21 
L.  J.,  M.  C.  52  ;  15  Jur.  1133. 

Wlien  a  submission  contained  other  matters 
than   the  question  of  compensation,  and  was 


therefore  extra  the  8  &  9  Vict,  a  1^  and  it  did 
not  distinctly  appear  that  the  party  applying 
was  ignorant  that  the  declaration  requireci  to  be 
made  by  the  arbitrator,  the  court  refused  to  aet 
aside  an  award  on  that  ground.  Lgtieh  t.  E^mm 
and  Zeaiherhead  By.,  1  L.  T.  60 ;  8  W.  B.  66. 

Authority  ol] — ^An  arbitrator  has  no  jnrisdio- 
tion  to  adjudicate  upon  any  coUatend  matter 
affecting  the  claim  to  compensation,  but  only  to 
determine  the  amount  of  damage.  Bylee  v. 
Ipswieh  Dock  Commiuionere,  11  Ex.  464 ;  25 
xj.  J.,  Ex.  53. 

He  cannot  inquire  into  the  title  of  the  claimant 
to  the  land  or  other  hereditament  in  respect  o£ 
which  he  claims  compensation,  but  only  decide 
upon  the  question  of  amount.  Beg,  v.  L.  Jr  N.  IK. 
By.,  3  EL  &  Bl.  443  ;  23  L.  J.,  Q.  B.  186  ;  18 
Jur.  993. 

An  arbitrator  has  no  power  to  set  out  ap- 
proaches to  lands  not  taken,  in  lieu  of  communi- 
cations formerly  existing  over  lands  taken,  both 
portions  of  lands  belonging  to  the  same  party  ; 
but  can  only  award  compensation  in  respect  of 
the  injuriously  affecting  the  lands  not  taken,  by 
reason  of  the  loss  of  the  approaches.  Ware  ▼. 
Begent'e  Canal  Co.,  9  Ex.  395 ;  7  BaUw.  Cas. 
780 ;  23  L.  J.,  Ex.  145. 

Where  part  only  of  leasehold  premises,  subject 
to  an  entire  single  rent,  is  taken,  an  arbitrator  has 
no  power  to  apportion  the  rent.  The  remedy  is 
under  the  Lands  Glauses  Act,  s.  119.    lb. 

An  arbitrator  awarding  compensation  for  stmo- 
tural  damage  to  a  house,  and  depreciation  of  his 
leasehold  interest  therein,  by  the  execution  and 
use  of  the  works  of  a  railway,  has  power  also  to 
award  compensation  for  damage  similarly  done 
to  the  owner's  goods  in  the  house.  Knock  v. 
Metropolitan  By.,  38  L.  J.,  C.  P.  78 ;  L.  B.  4 
C.  P.  181 ;  19  L.  T.  239  ;  17  W.  B.  10. 

Admissibility  of  Evideneo.] — ^A  railway  com- 
pany took  land  on  which  cotton  mills  would 
probably  have  been  built ;  the  owner  had  other 
land  on  which  he  had  built  a  reservoir  from 
which  water  might  be  supplied  to  such  cotton 
mills  when  built.  In  proceeding  under  the  Lands 
Clauses  Act  to  ascertain  the  compensation,  the 
umpire  received  evidence  as  to  the  profits  which 
might  have  been  derived  from  supplying  water 
to  the  mills  when  built,  and  awarded  compensa- 
tion for  the  loss  of  those  prospective  profits  : — 
Held,  that  the  umpire  was  right  in  receiving  the 
evidence  and  in  awarding  such  compensation. 
Bipley  v.  G.  N.  By.,  L.  B.  10  Ch.  435  ;  31  L.  T. 
869  ;  23  W.  B.  685. 

The  umpire  awarded  8,326Z.  "as  and  for  the 
compensation  for  the  plaintiffs  interest  in  a 
causeway,  and  for  a  jetty,  and  for  a  shutting  np 
of  a  landing  place,  and  for  the  damage  by  the 
depreciation  of  his  mansion-house  by  the  other- 
wise injuriously  affecting  the  same.'*  When 
called  as  a  witness  at  the  trial,  the  umpire  stated 
that  he  had  allowed,  among  other  items,  5,0001. 
*'  for  general  depreciation  in  value  of  the  house 
and  premises  by  loss  of  privacy,  prospect,  and 
other  amenities"  : — Held,  that  the  umpire  had 
exceeded  his  jurisdiction  in  awarding  as  he  had 
done.  Buccleueh  {Duke)  v.  Metropw,itan  Board 
of  Works,  41  L.  J.,  Ex.  137 ;  L.  B.  6  H.  L.  418  ; 
27  L.  T.  1. 

Evidenoe  of  Umpire  to  Ezplalo.l — The  evi- 
dence of  the  umpire  is  admissible  to  shew 
whether  or  not  he  had  awarded  on  matlen 
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beyond  hia  jurifldictioxi.  Bueeleueh  (^JhcUe)  t. 
Metropolitan  Board  of  Works,  41  L.  J.,  Ex.  137  ; 
L.  R.  5  H.  L.  418 ;  27  L.  T.  1. 

Proceeding,  Sz  parte.] — ^When  an  umpire  had 
^iven  notice  of  a  meeting,  and  one  of  the  parties 
had  refused  to  attend,  and  the  umpire  had  there- 
upon prooc^ed  ex  parte,  and  made  an  award, 
the  pajty  was  let  in  to  be  heard  only  as  a  matter 
of  indulgence,  and  on  the  terms  of  hispaying  all 
the  costs.  Hewitt  and  PorUvMmtk  WatenoorJu 
Co.,  In  re,  10  W.  R.  780. 

Held,  also,  that  it  was  his  duty  to  have 
attended,  and  stated  his  reasons  for  desiring 
delay.    lb, 

Arbitrator  negleoting  to  aet.] — ^Where 

arbitrators  have  been  appointed  under  s.  25  of 
the  Lands  Clauses  Act,  1845,  and  one  arbitrator 
refuses  or  neglects  for  seven  days  to  concur  in 
the  appointment  of  an  umpire,  the  other  arbi- 
trator has  power,  under  s.  SO  of  the  act,  to  pro- 
ceed ex  parte  to  make  an  award,  and  the  previous 
appointment  of  an  umpire  is  not  in  such  a  case 
a  condition  precedent  to  the  ex  parte  proceedings. 
Shepherd  v.  Norvoich  Corporation,  54  L.  J.,  Ch. 
1050  ;  30  Ch.  D.  563  ;  53  L.  T.  251  ;  33  W.  R. 
-841. 

Effeot  of  Kon-Appointment.] — ^Where  an  arbi- 
tration has  proved  abortive  in  consequence  of  the 
non-appointment  of  an  umpire  v«rithin  the  time 
limited  by  the  statute,  the  owner  of  the  land  is 
not  bound  to  proceed  anew  under  s.  68,  but  in 
the  event  of  a  refusal  by  the  company  is  entitled 
to  a  mandamus  to  compel  them  to  issue  their 
warrant  to  a  jury  to  assess  compensation.  Sovth 
Yorkshire,  Donotuter  and  Qoole  By.,  In  re, 
Senior,  Ex  parte,  7  D.  &  L.  36  ;  18  L.  J.,  Q.  B. 
333. 

ill.  Award. 
(a)  Practice  as  to. 

Time  for  making.] — The  period  of  three  months 
provided  by  s.  23  of  the  Lands  Clauses  Act,  1845, 
within  which  the  umpire  is  to  make  his  award, 
begins  from  the  date  of  his  appointment  as 
umpire,  and  not  from  the  time  when  the 
.awarding  power  of  the  arbitrators  comes  to  an 
•end.  Pullen  and  Liverpool  Corporation,  In  re, 
51  L.  J.,  Q.  B.  286  ;  46  L  T.  391  ;  46  J.  P.  468. 
S.  P.,  Bradskaw,  In  re,  5  Railw.  Cas.  527  j  12 
Q.  B.  562  ;  17  L.  J.,  Q.  B.  362  ;  12  Jur.  998. 

The  three  months  allowed  by  8  &  9  Vict.  c.  18, 
s.  23,  to  the  arbitrators  or  their  umpire,  for 
^making  their  award,  is  not  one  and  the  same 
period ;  but  the  umpire  has  a  new  period  of  three 
months  for  making  his  award,  from  the  time 
when  the  arbitration  devolves  upon  him.  Sker- 
ratt  V.  yoHh  Staffordshire  By.,  2  Ph.  475 ;  6 
Railw.  Cas.  166  ;  17  L.  J.,  Ch.  161 ;  12  Jur.  46. 
S.  P.,  Bradshaw,  In  re,  12  Q.  B.  562 ;  5  Railw. 
•Cas.  527  ;  17  L.  J.,  Q.  B.  362  ;  12  Jur.  998. 

Where  a  submission  to  arbitration  included 
•the  provisions  of  the  Lands  Clauses  and  Rail- 
ways Clauses  Acts,  and  the  arbitrator  from  time 
to  time  enlarged  the  period  for  making  the 
-award  : — ^Held,  that  the  award  was  valid,  though 
not  made  within  the  statutable  period  of  three 
months.  Caledonian  By.  v.  Lockhart,  3  Macq. 
H.  L.  Cas.  808  ;  6  Jur.  (N.s.)  1371 ;  3  L.  T.  65  ; 
8  W.  R.  373. 

A  railvTay  company  injuriously  affected  lands 
by  their  works.    The  owner  gave  notice  to  have 


his  claim  settled  by  arbitration ;  and  the  com- 
pany not  having  done  anything,  he  formally 
appointed  an  arbitrator  for  both.  The  arbitra- 
tor made  his  award,  but  more  than  three  months 
after  his  appointment :— Held,  that  s.  23  applied 
as  well  to  arbitration,  under  s.  68,  for  claims  for 
damages  to  lands  taken,  as  to  arbitration  for 
claims  for  lands  intended  to  be  taken,  and  conse- 
quently that  the  award  was  out  of  time.  Evans 
V.  Lancashire  and  Yorkshire  By.,  1  EL  &  Bl.  754 ; 
22  L.  J.,  Q.  B.  254 ;  17  Jur.  878. 

Signing.]— The  proceedings  under  8  &  9  Vict, 
c.  18,  s.  85,  are  not  necessarily  invalid  because 
the  award  was  signed  on  a  day  subsequently  to 
the  day  on  which  the  money  was  paid  into  court 
and  the  bond  given.  Stamps  v.  Birmingham, 
Wolverhampton  and  Stour  Valley  By.,  7  Hare, 
256. 

Enlarging  Time— By  Conient.]- If  the  parties 
consent  to  enlarge  the  time  for  making  an  avmrd 
beyond  the  statutable  term  of  three  months,  the 
court  will  not  set  aside  the  award  on  the  ground 
that  it  is  made  beyond  the  prescribed  time  and 
that  the  parties  cannot  by  consent  dispense  with 
the  provisions  of  the  statute.  Palmer  y.  MetrO' 
politan  By.,  31  L.  J.,  Q.  B.  259  ;  10  W.  B.  714. 

By  (k>nrt.]  —  The  power  given  to  the 


court  by  Common  "Law  Procedure  Act,  1854,  s.  8, 
to  remit  matters  referred  under  that  act  to  the 
reconsideration  of  the  arbitrator,  applies  idso  to 
matters  refened  under  the  liands  Clauses  Act ; 
so  also  the  power  given  by  s.  15  to  enlarge  the 
time  for  making  the  award,  even  after  the  proper 
time  has  expir^.  Dare  Valley  By.  y.  Rhys,  17 
W.  B.  550.    Affirmed  on  appeal,  infra. 

Beferring  baek.] — ^When  the  court  refers  a 
matter  back  to  an  umpire,  who  has  made  an 
award,  for  reconsideration,  that  award  is  avoided 
altogether.  Dare  Valley  By.  v.  Bhys,  38  L.  J., 
Ch.  417  ;  L.  R.  4  Ch.  554 ;  20  L.  T.  291  ;  17 
W.  R.  717. 

And  such  reference  back  of  an  award  of  the 
value  of  land  under  the  Lands  Clauses  Act, 
operates  as  an  original  reference  to  the  umpire, 
so  that,  by  virtue  of  s.  23,  if  no  proceedings  are 
taken  on  it  for  three  months,  the  price  is  to  be 
determined  by  a  jury.    It. 

But,  by  Lord  Hatberley,  C,  when  an  award 
has  been  made  a  rule  of  court  it  comes  within 
the  Common  Law  Procedure  Act,  1854,  s.  15 ; 
and  therefore,  if  it  is  referred  back  by  the  court 
for  redetermination,  and  no  new  award  is  made 
within  three  months,  it  is  still  in  the  discretion 
of  the  court  under  that  act  to  allow  or  not  an 
enlargement  of  the  term  for  redetermination  by 
the  arbitrator.    1  h. 

Taking  np-^Enlbrcement  —  Xandamnt.] — A 
person  who  had  obtained  an  award  of  compen- 
sation, in  respec^t  of  lands  injuriously  affected, 
may,  under  the  Lands  Clauses  Act,  1845,  s.  35, 
require  the  promoters  of  the  undertaking  to  take 
up  the  awanl.  Harper,  Ex  parte,  23  W.  R.  67. 
See  B6g.  V.  West  Midland  By.,  10  W.  R.  583. 

A  prerogative  writ  of  mandamus  is  the  proper 
remedy  for  enforcing  the  taking  up  of  awards 
made  under  the  Lands  Clauses  Act.  Beg.  y. 
Lambourn  Valley  By.  ^22  Q.  B.  D.  463)  dis- 
tinguished. Beg.  V.  L.  ^  JV.-  W.  By.,  68  L.  J., 
Q.  B.  695 ;  [18*94]  2  Q.  B.  512 ;  10  R.  359 ;  58 
J.  P.  719. 

Where  a  difference  between  a  landowner  and 
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the  proiDoten  of  an  midertakiiig  has  been 
leferrod  and  an  award  made,  the  court  will  com- 
pel the  promoters  by  mandamns,  at  the  land- 
owner's instance,  to  take  up  the  award.  Bey.  t. 
Sintth  Deron  By,,  15  Q.  B.  1043  ;  20  L.  J^  Q.  B. 
145 ;  15  Jar.  464. 

The  promoters  mnst,  for  that  purpose,  pay  the 
fees  due  on  the  award,  the  arbitrators  or  umpire 
haying  a  lien  on  the  award  for  such  fees,  which 
the  promoters  are  bound  to  satisfy,  except  so 
far  as  the  obligation  may  be  limited  by  s.  34. 
2  b. 

On  shewing  cause  against  a  rule  nisi  for  a  man- 
damus caftlling  on  the  defendants  to  take  up  an 
award,  no  objection  can  be  taken  that  the  proee- 
cutor  is  not  properly  before  the  court  on  account 
of  delects  in  his  notice  under  s.  23  or  under  s.  68. 
Jlfff.  T.  Sutton  Marhaur  Cbmrnwianers,  2  W.  B. 
10. 

Xnfiireiiig.] — ^An  award  of  arbitrators  or  an 
umpire  upon  a  claim  for  compensation  for 
lands  injuriously  affected  by  the  works  of  a  com- 
pany, like  the  assessment  of  a  compensation 
jury,  merely  ascertains  the  amount,  not  the 
claimant's  right  to  compensation.  Such  an 
award,  therefore,  cannot  be  enforced  by  motion, 
like  an  ordinary  award.  Newhold  and  Metnh 
polUan  Ry.y  In  re,  14  C.  B.  (H.8.)  405. 

Setting  Aaide.] — ^If  a  question  of  disputed 
OMnpensation  is  submitted  to  arbitration,  and  an 
umpire  is  appointed  under  s.  28,  by  the  board  of 
traae,  and  the  submission  is  made  a  rule  of 
court,  the  court  has  jurisdiction  to  set  aside  the 
award  of  the  umpire,  though  neither  the  appoint- 
ment of  the  umpire,  nor  his  award,  is  made  a 
rule  of  court  JBradshaw,  In  re,  12  Q.  B.  562  ;  17 
L.  J.,  Q.  B.  862  ;  12  Jur.  998. 

The  court  will  not  entertain  the  objection  that 
the  award  is  contrary  to  the  evidence.    lb. 

Payment  to  WhoBLl — ^The  owner  of  business 
premises  mortgaged  them  with  the  machinery 
and  fixtures.  A  railway  company  gave  notice  to 
take  part  of  the  premises  for  its  railway,  but 
before  the  price  was  fixed  the  mortgagor  died, 
and  the  mortgagees  entered  into  possession  of  the 
property.  A  suit  was  instituted  for  the  adminis- 
tration of  the  mortgagor's  estate,  which  proved 
to  be  insolvent,  and  a  receiver  was  appointed, 
who,  with  the  consent  of  the  mortgagees,  carried 
on  the  business.  Arbitrators  and  an  umpire  were 
appointed  to  fix  tne  compensation  money  pay- 
aole  by  the  company.  The  umpire  awarded 
15,960^.,  of  which  he  certified  that  he  had 
awarded  2,800Z.  in  respect  of  the  loss  of  profits 
in  carrying  on  the  business.  The  executors 
claimed  the  2,800Z.  as  belonging  to  the  mortga- 
gor's estate,  to  be  divided  among  his  genial 
creditors  : — Held,  that  the  sum  of  2,800Z.  was  in 
the  nature  of  compensation  for  the  Talne  of  the 
goodwill  of  the  business,  which  passed  with  the 
premises ;  and  that  the  whole  of  the  sum  of 
15,950Z.  belonged  to  the  mortgagees.  Pile  v. 
Pile,  Lambton,  Est  parte,  45  L.  J.,  Ch.  841  ;  3 
Ch.  D.  36  ;  35  L.  T.  18  ;  24  W.  R.  1003— C.  A. 

(b)  Validity. 

Betums  to  Mandamus.] — A  mandamus  to  a 
railway  company,  reciting  that  premises  in  the 
occupation  of  B.  had  been  injuriously  affected  by 
the  works  of  the  company,  and  that  the  company 
declining  to  join  in  the  appointment  of  an  arbi- 
trator to  estimate  the  compensation  due  to  B.,  he 


had  appointed  an  arlntntor  ex  parte,  under 
8  it  9  Vict,  a  18,  s.  25,  who  had  duly  made  hia 
award ;  and  commanding  the  company  to  take 
up  the  award.  A  return  that  B.  abo' occupied 
other  lands  which  were  taken  by  the  company, 
and  that  before  the  execution  of  their  wovks'it 
was  agreed  betireen  B.  and  the  company  that 
the  company  should  pay  to  him  a  certain  sum  of 
money  in  fidl  satisfaustion  of  his  chiim  in  respect 
of  the  lands  which  were  so  taken,  and  of  the 
prembes  which  were  so  injuriooaly  ajfprted, 
which  sum  was  duly  paid  : — ^Held,  a  good  return. 
Reg.  T.  WeH  JRdland  i2y.,  11  W.  B.  857. 

When  a  claim  for  compensation  for  in jurioiBly 
affecting  land  has  been  referred  to  arbitratioo, 
without  prejudice  to  the  right  of  the  company 
to  dispute  the  claim,  and  an  award  h^  been 
made,  and  a  mandamus  is  obtained  commaDding 
the  company  to  take  up  the  award,  a  return  that 
the  land  had  not  been  injuriously  affected  is 
good.  Beg.  t.  OamMan  Ry.,  10  B.  Jc  S.  315 ;  S8 
L.  J.,  Q.  B.  198 ;  L.  K.  4  Q.  B.  320  ;  20  L.T.437 ; 
17  W.  B.  667. 

Foim  of  Awaid.] — When  an  award  had  been 
nuule  on  a  claim  against  a  company  in  respect  of 
lands  alibied  to  be  injuriously  affected  under  an 
agreement  for  reference  pursuant  to  the  Lands 
Glauses  Act,  s.  68,  the  umpire  having  awarded 
that  the  company  should  pay  a  specified  sum  by 
way  of  compensation  : — Held,  that  though  in 
form  the  umpire  had  no  power  to  order  the  com- 
pany to  pay,  yet  that  such  informality  did  not 
vitiate  the  award  so  far  as  it  ascertained  the 
amount  of  damages,  assuming  the  oompany^s 
liability.  Harper  and  G,  JB,  i7y..  In  re,  44 
L.  J.,  Ch.  507  ;  L.  B.  20  £q.  39  ;  32  L.  T.  214  ^ 
23  W.  B.  371. 

By  a  submission  between  L.  and  a  railway 
company,  after  reciting  that  the  company  waa 
authorised  to  take  lands,  of  which  he  was  or 
claimed  to  be  owner,  that  they  had  given  him 
notice  that  they  required  his  lands,  and  that  it 
vras  agreed  that  they  should  become  the  pur- 
chasers in  the  mode  thereinafter  pointed  out ; 
it  was  convenanted  that  it  should  be  referred  to 
T.  to  determine  the  Talue  to  be  paid  for  the 
lands  ;  that  the  purchase-money  should  be  paid 
within  three  days  after  the  making  of  the  award ;. 
and  ^  thereupon  L.  should  execute  a  conycyance^ 
subject  to  the  payment  of  the  amount  of  such 
purchase-money  into  the  Court  of  Chancery, 
under  the  circumstances  and  in  the  manner  pro- 
vided for  by  the  Lands  Clauses  Act,  1845."  The 
arbitrator  found  the  value  of  the  land  at  a 
certain  sam,  and  directed  it  to  be  paid  *'  wi^iin 
three  days  after,"  &c.,  following  the  words  of 
the  submission  : — Held,  that,  assuming  even  that 
the  arbitrator  had  exceeded  his  jurisdiction  in 
ordering  the  money  to  be  paid,  the  rest  of  the 
award  was  good,  and  that,  as  the  award  ascer- 
tained the  amount  of  the  purchase-money  which 
the  company,  by  the  submission,  had  agreed  to> 
pay,  there  was  sufficient  to  enable  the  court  to 
make  an  order  on  them  to  pay  it.  Lindsay  v. 
Direet  London  and  Portsnuntth  Ry,j  1  L.  JL  &  P. 
629  ;  19  L.  J.,  Q.  B.  417  ;  15  Jur.  224. 

Held,  also,  that  it  was  no  objection  that  it  was 
not  shewn  that  the  company  had  taken  posses- 
sion of  the  land.    lb. 

Exeeution  of  Conveyance.] — Held,  also,  that 
the  payment  of  the  money  and  the  execution  of 
the  conveyance  to  L.  were  not  dependent  condi- 
tions, but  that  the  payment  was  to  precede  tlie 
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^onyeyance ;  and  that  it  was  therefore  no  answer 
that  a  oonyeyance  had  not  been  tendered.    lb. 

When,  after  notice  to  treat,  the  amount  of 
compensation  to  be  paid  for  land  compulsorily 
taken  has  been  fixed  by  an  award  tmder  the 
Lands  Clauses  Act,  1846,  an  action  for  snch 
•compensation  cannot  be  maintained  until  a  oon- 
yeyance of  the  land  has  been  executed.  £aft 
London  Union  y.  Metropolitan  iZy.,  38  L.  J.,  Kx. 
225  ;  L.  R.  4  Ex.  309. 

SfliMt  of  Award.] — ^A  railway  company  was 
empowered  to  abandon  the  tramways  which 
commnnicated  with  the  ironworks  of  A. ;  and 
haying  giyen  to  A.  notice  of  their  intention  to 
take  certain  of  his  lands,  the  amount  of  com- 
pensation was  referred  to  an  umpire,  who  was 
to  ascertain  and  direct  what  should  be  paid  **  for 
the  interest  in  the  lands,  and  for  any  damage 
that  might  be  sustained  by  reason  of  the  execu- 
tion of  the  works."  A.  made  a  claim  before  the 
arbitrator  for  compensation  in  respect  of  damage 
which  he  ^eged  nc  would  sustain  if  the  tram- 
ways were  stopped  up,  and  the  umpire  awarded 
that  a  certain  sum  snould  be  paid  by  the  com- 
pany to  A.,  **  as  and  for  purchase  and  compensa- 
tion for  and  in  respect  of  his  interest  in  the 
lands  and  hereditaments,  and  for  damage  sus- 
tained, and  which  may  be  sustained,  by  him, 
by  reason  of  the  execution  of  the  works  of  the 
railway,  or  in  the  exercise  by  the  company 
•of  the  powers  of  the  act "  : — Held,  that  it  did 
not  appear  upon  the  face  of  the  award,  that  the 
umpire  had  exceeded  his  jurisdiction,  by  award- 
ing compensation  in  respect  of  a  claim  for 
diunage  not  within  the  reference.  Brogden  and 
Llynvi  Valley  By.,  In  re,  9  C.  B.  (N.8.)  229  ;  80 
L.  J.,  C.  P.  61  ;  4  L.  T.  861.  See  niao  Bveoleuch 
ijhtke)  y.  Metropolitan  Board  of  Works,  41  L.  J., 
Ex.  137  ;  L.  R.  6  H.  L.  418  ;  27  L.  T.  1. 

Semble,  that  in  an  action  on  an  award  under 
the  Lands  Clauses  Act,  1846,  when  the  defen- 
•dant  pleads  that  the  compensation  awarded  is 
in  respect  of  matters  not  the  subject  of  compen- 
sation, the  award  is  not  eyidence  that  the  com- 
pensation awarded  is  in  respect  of  matters  the 
subject  of  compensation.  Rhodes  y.  Airedale 
Drainage  Qnnmissionersy  45  L.  J.,  C.  P.  861 ; 
1  C.  P.  D.  402 ;  36  L.  T.  46 ;  24  W.  R.  1058— 
€.  A. 

The  plaintifEs  claimed  compensation  in  respect 
•of  their  messuage  haying  been  injuriously  affected 
by  the  sewage  works  of  the  board  of  works, 
siade  by  them  under  the  powers  of  the  Metio- 
|)olis  Management  Act,  1855 ;  and  by  an  agree- 
ment between  the  plaintifb  and  the  boanl  of 
works,  under  the  Lands  Clauses  Act,  1846,  the 
amount  of  compensation,  if  any,  to  which  they 
were  entitled  was  referred  to  an  arbitrator.  In 
an  action  for  the  amount  of  .  compensation 
awarded,  it  is  no  defence  that  the  claim  for  com- 
pensation was  made  more  than  six  months  after 
the  damage  had  been  sustained,  since  s.  106  of 
the  Metropolis  Management  Act,  1862,  so  limit- 
ing the  time  for  issuing  process,  or  instituting  any 
proceeding  against  the  board  of  ^rorks.  for  any- 
thing done  under  the  powers  of  their  acts,  did 
not  apply  to  such  a  claim,  and,  if  it  could  apply, 
the  objection  that  the  claim  was  made  too  late 
should  have  been  set  up  when  the  plaintiiEs  gave 
notice  of  their  claim,  and  not  after  the  matter 
had,  with  the  board's  consent,  been  rcferired. 
JMany  y.  Metropolitan  Board  of  Works,  87 
L.  J.,  C.  P.  69  ;  L.  R.  3  C.  P.  Ill ;  17  L.T.  262 ; 
16  W.  R.  137— Ex.  Ch. 


Befireiiee  at  Trial. ^— In  1832  a  market 

gardener  became  the  occupier  of  land  and  pre- 
mises adjoining  the  works  of  a  gas  company. 
In  1836  he  took  a  lease,  which  would  have 
expired  in  1863,  but  in  1850  he  obtained  a 
renewal  of  this  lease  until  1874.  At  the  time 
of  the  last  renewal  the  company  were  enlarging 
their  works,  and  building  a  new  retort-house, 
much  larger,  and  nearer  his  premises.  He  brought 
an  action,  in  1854,  against  the  company  for 
damages  for  the  nuisance  which  the  works 
occasioned  to  him  as  a  market  gardener.  On  the 
case  coming  on  for  trial,  a  reference  was  agreed 
upon,  and  the  arbitrator,  by  his  award,  found 
that  damage  had  accrued  to  a  considerable 
extent.  Notwithstanding  the  award,  the  com- 
pany added  to  their  works,  and  built  a  third 
retort-house.  On  a  bill  filed  for  a  perpetual 
injunction  : — Held,  that  the  award  of  the  arbi- 
trator sufficiently  established  the  right  of  the 
market  gardener,  at  law,  to  such  injunction, 
without  the  verdict  of  a  junr.  Imperial  Gtis 
Light  and  Qike  Co,  v.  Broadbent,  7  H.  L.  Cas. 
600  ;  29  L.  J.,  Ch.  377  ;  6  Jur.  (K.8.)  1319. 

Sum  Awarded—Intereitj — It  is  no  objection 
to  the  award  that  the  price  of  the  land,  and  tho 
compensation  for  damage  by  severance,  though 
each  is  expressly  claimed,  are  assessed  in  a  gross 
sum.  Bradshaw,  In  re,  12  Q.  B.  562 ;  17  L.  J., 
Q.  B.  362  ;  12  Jur.  998. 

A  claimant  in  respect  of  land,  of  which  he  is 
tenant  in  fee,  cannot  object  that  the  award 
assesses  the  compensation  on  the  assumption 
that  he  is  in  possession,  whereas  it  is  occupied 
by  a  lessee.    lb. 

A  railway  company  gave  notice  to  treat  for 
lands.  The  landowners  thereupon  gave  notice 
to  the  company  that  they  were  owners  and 
lessees  of  the  land,  and  that  their  interest 
therein  was  particularly  described  in  a  schedule 
served  therewith ;  that  they  claimed  as  com- 
pensation for  the  purchase -money  and  for 
damage  that  might  be  sustained  by  the  execution 
of  the  works,  2,2802.  Ss.,  and  that  if  that  sum 
was  not  paid,  they  desired  to  have  the  amount 
settled  by  arbitration ;  they  thereby  appointing 
their  arbitrator,  and  requiiing  the  company  to 
appoint  an  arbitrator  on  their  behalf.  In  the 
schedule  annexed  were  included  pieces  of  land 
severed  by  the  railway,  and  respectively  of  less 
than  half  an  acre,  which  the  landowners  re- 
quired the  company  to  purchase.  The  company 
thereupon  served  the  landowners  with  a  notice 
appointing  an  arbitrator,  to  whom  was  to  be 
referred  the  amount  of  compensation  to  be  paid 
by  the  company  for  the  purchase  of  the  lands.  At 
the  reference  the  landowners  gave  evidence  of  the 
value  of  the  small  pieces  of  land  mentioned  in 
the  schedule,  being  respectively  less  than  half  an 
acre.  The  umpire  awarded  one  entire  sum  for 
the  purchase  o£  the  fee-simple,  which  the  com- 
pany required  and  for  the  small  .pieces  mentioned 
in  the  schedule : — ^Held,  that  as  nothing  had 
been  submitted  but  the  value  of  the  land  which 
the  company  desired  to  purchase,  and  as  one 
entire  sum  was  awarded  for  that  and  the  small 
pieces  of  land  which  the  landowners  required 
the  company  to  take,  the  award  was  bad,  bat 
the  court  refused  to  set  it  aside.  Aorth  Stafford^ 
shire  By,  and  Wood,  In  re,  6  Railw.  Cas.  26 ; 
2  Ex.  244  ;  17  L.  J.,  Ex.  364. 

A  railway  company  gave  to  a  leaseholder  the 
usual  notice  to  treat,  and  it  was  referred  to  arbi- 
tration to  ascertain  the  value  of  the  premises  and 
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the  damages  sustained  by  the  execution  of  the 
works,  and  the  compensation  to  be  paid  by  the 
company  in  respect  thereof.  The  arbitrator 
awarded  2,700Z.  as  the  compensation  to  be  paid 
for  all  the  leaseholder's  interest,  of  whatever 
nature,  in  the  leasehold  : — Held,  that  the  award 
was  hsid.  Wakefield  v.  LlaneUy  Ry.y  34  Beay. 
245.  Affirmed,  12  L.  T.  509  ;  13  W.  B.  823— 
L.JJ. 

Mesne  Profits.] — ^An  award  is  not  bad  for  not 
expressly  awarding  compensation  in  respect  of 
damage  done  to  land  before  the  making  of  the 
award,  by  reason  of  the  land  having  remained 
untenanted  in  consequence  of  the  notice.  Ware 
v.  Regent' a  Catml  Co.,  9  Ex.  395  ;  7  Bailw.  Cas. 
780  ;  23  L.  J.,  Ex.  145. 

Lands  were  taken  by  a  railway  company,  for 
the  purposes  of  their  railway.  In  June  the 
owner  of  the  lands  brought  ejectment  to  recover 
possession.  In  August  the  company  executed 
a  deed-poll,  under  the  Lands  Clauses  Act,  s.  77, 
for  the  purpose  of  vesting  the  lands  in  them- 
selves. At  the  trial  a  verdict  was  taken  for 
the  plaintiff,  subject  to  a  reference  of  the  action, 
and  all  matters  in  difference  between  the  parties 
to  an  arbitrator,  who  was  to  ascertain  what  sum 
should  be  paid  by  the  company  to  the  plaintiff 
as  the  price  of,  or  compensation  for,  the  land  of 
the  plaintiff,  the  plaintiff  thereby  consenting 
to  make  and  execute  a  conveyance.  The  arbi- 
trator made  this  award,  and  directed  that  a 
verdict  for  the  plaintiff  should  stand,  and  that 
a  sum  of  money  should  be  paid  by  the  company 
to  the  plaintiff  as  the  price  of  and  compensation 
for  the  land,  which  the  company,  at  the  time  of 
making  the  order  of  reference,  had  taken  for  the 
purposes  of  the  railway.  The  plaintiff  having 
signed  judgment,  issued  a  writ  of  possession, 
under  which  he  took  possession  of  the  land,  and 
afterwards  brought  an  action  for  mesne  profits : 
— Held,  that  the  question  of  mesne  profits  was 
a  matter  in  difference  between  the  parties  which 
appeared  by  the  award  to  have  been  disposed 
of  by  the  arbitrator.  Smalley  v.  JBlackhum  Ry.., 
2  H.  &  I).  158  ;  27  L.  J.,  Ex.  65. 

Bilenee  as  to  Part  of  Claim— KegatiTO.] — By 
a  submission  to  arbitration  of  a  question  of  dis- 
puted compensation,  the  arbitrator  was  to  deter- 
mine what  sums  should  be  paid  for  the  purchase 
of  land,  and  what  **  other  if  any  "  sum  for  sever- 
ance damage.  He,  after  reciting  the  submission, 
and  that  he  had  considered  the  matters  so 
referred  to  him,  awarded  a  sum  to  be  paid  for 
the  purchase  of  the  land,  without  saying  any- 
thing as  to  any  severance  damage : — Held,  that 
the  award  was  final  and  good,  and  that  the  arbi- 
trator by  his  silence  negatived  any  right  to 
compensation  in  respect  of  severance  damage. 
Beavf(yrt(J)uke)a^a  Sijoaneea  Harbour  Trutteee^ 
In  re,  8  C.  B.  (N.S.)  146  ;  29  L.  J^  G.  P.  241  ; 
6  Jnr.  (N.B.)  979. 

Where  Land  not  ii^urionfly  afboted.] — By 
an  award  made  under  the  Lands  Clauses  Act,  the 
arbitrator  awarded  one  entire  sum  as  the  amount 
of  damage  sustained  by  a  party  by  reason  of  his 
messuage  being  injurioosly  affected  by  the  exe- 
cution of  the  works  of  a  railway  company,  to 
wit,  by  the  erection  of  an  embankment,  and  by 
the  narrowing  of  the  road  in  front  of  the 
messuage.  To  a  declaration  on  the  award  for 
not  paying  the  sum  awarded,  a  plea  by  the 
company  that  the  messuage  was  not  injuriously 


affected  by  the  narrowing  of  the  road,  is  a  good 
plea.  BeeheU  v.  Mtdland  iZy.,  1  H.  &  R.  189 : 
35  L.  J.,  C.  P.  163  ;  L.  R.  1  C.  P.  241  ;  12  Jur. 
(N.8.)  231 ;  13  L.  T.  672 ;  14  W.  B.  393. 

(k>n0liiBiTe  ai  to  Eight] — In  1882  a  market 
gardener  became  the  occupier  of  land  and 
premises  adjoining  the  works  of  a  gas  company. 
In  1836  he  took  a  lease,  which  would  have 
expired  in  1853,  but  in  1850  he  obtained  a 
renewal  of  this  lease  until  1874.  At  the  time 
of  the  last  renewal  the  company  were  enlarging 
their  works,  and  building  a  new  retort-house, 
much  larger,  and  nearer  his  premises.  He 
brought  an  action,  in  1854,  against  the  company 
for  damages  for  the  nuisance  which  the  works 
occasioned  to  him  as  a  market  gardener.  On 
the  case  coming  on  for  trial,  a  reference  waa 
agreed  upon,  and  the  arbitrator,  by  his  award, 
found  that  damage  had  accrued  to  a  considerable 
extent.  Kotwitfa^tanding  the  award,  the  com- 
pany added  to  their  works,  and  built  a  third 
retort-house.  On  a  bill  filed  for  a  perpetual 
injimction  : — ^Held,  that  the  award  of  the  arbi- 
trator sufficiently  established  the  right  of  the 
market  gardener,  at  law,  to  such  injunction, 
without  the  verdict  of  a  jury.  Imperial  Gae 
Light  and  Coke  Co.  v.  Broadbent,  7  H.  L.  Cas. 
600  ;  29  L.  J.,  Ch.  377  ;  5  Jur.  (N.S.)  1319. 

iv.  Special  Case. 

TTmpire  Stating.] — ^An  umpire  appointed  to 
ascertain  the  amount  of  compensation  under 
the  Lands  Clauses  Act,  1845,  has  power  to  state 
a  special  case  for  the  opinion  of  a  superior  court 
under  the  Common  Law  Procedure  Act,  1854, 
s.  5.  Rhodes  v.  Airedale  Drainage  Oommis- 
sioners,  45  L.  J.,  C.  P.  861  :  1  C.  P.  D.  402  r 
35  L.  T.  46  ;  24  W.  R.  1053— C.  A. 

Appeal.] — The  Court  of  Appeal  has  jnrbdic- 
tion  to  entertain  an  appeal  from  the  decision  of 
the  High  Court  of  Justice  upon  a  special  case 
stated  by  an  umpire  appointed  under  tiie  Lands 
Clauses  Act,  1845,  to  assess  the  compensation  for 
lands  taken  for  the  purposes  of  an  undertaking, 
or  injured  by  the  execution  of  the  works  thereof. 
Bidder  v.  Morth  Staffordshire  i2y.,  48  L.  J., 
Q.  B.  248 ;  4  Q.  B.  D.  412  ;  40  L.  T.  801  ;  27 
W.  R.  540— C.  A. 

V.  Costs, 

Whon  to  be  aioertained.] — ^The  costs  of  arbi- 
tration  which  are  to  be  settled  by  the  arbitrators 
need  not  be  incorporated  in  the  award,  but  may 
be  ascertained  at  a  subsequent  time  by  the  per- 
sons who  made  the  award.  Gould  v.  Stajffvrd- 
ihire  Waterworks  Co.,  5  Ex.  214  ;  1  L.  M.  &  P. 
264  ;  6  Bailw.  Cas.  568  ;  19  L.  J.,  Ex.  381 ;  14 
Jur.  528.  Contra,  Qviek  v.  L.  ^  N.-W.  Ry^  & 
Railw.  Cas.  20  ;  5D.&L.685;  18  L.  J.,  Q.  B.  89  ; 
13  Jur.  408,  overruled. 

Such  adjudication  of  the  costs  need  not  be 
within  three  months  after  the  time  of  ^e 
reference.    lb. 

Snldreing  Determination  by  Mandamna.]^ 

The  term  **  the  arbitrators "  in  s.  34  of  Lands 
Clauses  Act,  1846,  may  mean  either  the  arbitra- 
tors or  umpire,  according  as  the  compeosation 
shidl  have  been  determined  by  the  arbitrators  of 
umpire.  If  the  arbitrators  or  umpire,  as  the  case 
may  be,  refuse  or  neglect  to  settle  the  costs,  they 
may  be  compelled  by  mandamus  to  do  so.    lb. 


1581 


LANDS   CLAUSES  ACT—Coniiyensation. 


1582 


Agre«m0Bt  befinr»  Speeial  Aet.] — Before  the 
passing  of  the  company's  act  empowering  them 
to  take  Uie  plaintiffs  land,  they  had  entered  into 
an  agreement  to  buy  his  interest,  the  price  in 
case  of  difference  to  be  determined  by  a  surveyor. 
The  award  made  no  provision  as  to  costs  : — ^Held, 
that  t  he  Lands  Clauses  Act  did  not  apply.  Catling 
T.  0,  N,  By.,  21  L.  T.  769  ;  18  W.  R.  121— L.JJ. 

Agreement  lilent  ai  to  Costs.] — ^Where  a  party 
claiming  compensation  under  a  railway  act 
agrees  to  refer  his  claim  to  arbitration  instead 
of  taking  the  verdict  of  a  jury  under  the  pro- 
visions of  the  act|  and  the  reference  and  the 
award  are  silent  about  the  costs,  he  is  not 
entitled,  on  account  of  an  award  in  his  favour,  to 
receive  costs  according  to  the  provisions  of  the 
act,  as  if  the  jury  h^  given  a  verdict  in  his 
favour.  Hei/nal^  Ex  parte,  6  Railw.  Cas.  60 ; 
16  L.  J.,  Q.  B.  304. 

Where  no  Offor  made.] — The  Lands  Clauses 
Act,  s.  51,  giving  the  costs  of  inquisition  to  the 
owner  oC  land  when  the  assessment  is  greater 
than  the  sum  offered,  does  not  apply  where 
the  promoters  have  made  no  offer,  and  are  not 
liable  at  all  for  the  claim  made.  Todd  v.  Metro- 
politan mttrict  Ry.,  24  L.  T.  435  ;  19  W.  R.  720. 

PreTiom  Offer — Time — Contents.] — ^A  com- 
pany was  empowered  to  take  land  for  its  under- 
taking, and  gave  to  the  owner  notice  to  treat 
under  8  &  9  Vict.  c.  18,  and  he  gave  notice,  under 
s.  23,  of  his  desire  to  have  the  compensation 
settled  by  arbitration,  naming  his  arbitrator,  and 
the  company  named  their  arbitrator.  The 
arbitrators  appointed  an  umpire,  and  on  two 
occasions  enlarged  the  time  for  making  their 
award.  The  company  after  this  made  an  offer 
which  was  not  accepted,  and  the  arbitration 
proceeded.  The  umpire  having  awarded  a  less 
sum  than  that  offered : — Held,  that  the  offer 
was  too  late,  and  that  the  claimant  was  entitled 
to  costs  under  s.  34.  Chray  ^  North-Eastern  Ry., 
In  re,  45  L.  J.,  Q.  B.  818 ;  1  Q.  B.  D.  696 ;  34 
L.  T.  757  ;  24  W.  R.  758. 

Under  s.  34  of  the  Lands  Clauses  Consolidation 
Act,  1845,  which  provides  that  the  costs  of  and 
incident  to  an  arbitration  under  the  act  "  shall 
be  borne  by  the  promoters  of  the  undertaking 
unless  the  arbitrators  shall  award  the  same 
or  a  less  sum  than  shall  have  been  offered  by 
the  promoters  of  the  undertaking,"  the  claimant 
is  entitled  to  the  costs  of  and  incident  to  the 
arbitration  and  avTard — even  though  a  less  sum 
be  Awuded  than  that  offered  by  the  promoters 
of  the  undertaking — if  the  subject-matter  of  the 
award  is  not  the  same  as  the  subject-matter  of 
the  offer  by  the  promoters.  Miles  v.  O,  W.  Ry., 
65  L.  J.,  Q.  B.  649  ;  [1896]  2  Q.  B.  432 ;  75  L.  T. 
290— C.  A. 

A  canal  company  requiring  to  purchase  land, 
received  a  notice  from  the  owner  claiming  28,0OOZ. 
as  compensation.  On  the  18th  of  August  the 
company  gave  the  claimant  notice  of  their  inten- 
tion to  issue  their  warrant  for  summoning  a 
jury,  and  offering  15,237Z.  as  the  sum  they  were 
willing  to  give.  On  the  28th  of  August  the 
claimant  gave  the  company  notice  of  his  desire 
to  have  the  compensation  settled  by  arbitration. 
On  the  26th  of  October  the  company  gave  the 
claimant  notice  that  they  had  appointed  an  arbi- 
trator, and  offered  17,000Z.  as  compensation.  On 
the  8th  of  November  the  claimant  appointed  an 
arbitrator.    On  the  18th  of  November  the  two 


arbitrators  appointed  an  umpire.  The  umpire 
awarded  the  claimant  16,400Z. : — Held,  that  the 
offer  of  17,0002.,  having  been  made  when  the  first 
arbitrator  was  appointed  and  before  the  begin- 
ning of  the  arbitration,  was  a  good  offer,  and  was 
not  invalidated  by  the  previous  offer  of  15,237Z. ; 
and  the  sum  awarded  being  a  less  sum  than 
17,0002.,  the  claimant  was  not  entitled  to  the 
costs  of  the  arbitration.  Fitzhardinge  (JjjtS) 
and  Qlouoetter  and  BerJceley  Canal  Co.,  In  re, 
41  L.  J.,  Q.  B.  816  ;  L.  R.  7  Q.  B.  776  ;  27  L.  T. 
196  ;  20  W.  R.  800. 

If  an  umpire  awards  in  respect  of  part  of  the 
landowner's  claim  for  compensation  a  larger 
sum  than  the  company  offers  in  respect  of  that 
part,  and  at  the  same  time  awards  as  to  another 
distinct  part  of  the  claim,  in  respect  of  which 
the  company  offers  nothing,  that  the  landowner 
has  suffered  no  damage,  he  is  entitled  to  those 
costs  only  which  are  incident  to  that  part  of  his 
claim  in  respect  of  which  compensation  has  been 
awarded.  Reg.  v.  Biram,  17  Q.  B.  969 ;  16  Jur.  640. 

A  person  claiming  compensation  under  a 
waterworks  act,  which  incorporated  the  Lands 
Clauses  Act,  agreed  with  the  company  to  appoint 
as  sole  arbitrator,  for  the  purpose  of  settling  the 
amount  of  such  compensation,  a  person  to  be 
nominated  by  two  others.  They  accordingly 
nominated  an  arbitrator,  who  awarded  to  the 
claimant  a  sum  exceeding  502. : — ^Held,  that  the 
claimant  was  entitled  to  the  costs  of  the  arbi- 
tration, although)  no  offer  had  been  made  by 
the  company,  or  the  other  preliminaries  men- 
tioned in  the  statute  complied  with.  Martin  v. 
Leicester  Waterworks  Co,,  8  H.  &  N.  463 ;  27 
L.  J.,  Ex.  432. 

A  claimant  having  immediately  on  the  expira- 
tion of  twenty-one  days  from  the  service  of  his 
notice  of  claim  nominated  an  arbitrator  on  his 
behalf,  the  promoters  subsequently  and  before 
nominating  their  arbitrators,  and  before  the 
claimant  delivered  his  nomination  to  his  arbi- 
trator, tendered  a  sum  for  damages  and  costs, 
which  was  refused,  and  the  umpire  afterwards 
awarded  a  less  sum  for  compensation : — Held, 
that  the  claimant  was  not  entitled  to  the  costs 
of  the  arbitration.  Yates  v.  Blaokbum  Qfr- 
poration,  6  H.  &  N.  61 ;  29  L.  J.,  Ex.  447.  See 
also  ante,  coL  1564. 

Taking  up  Award— Umpire's  Fees — Pay- 
ment by  Landowner — ^Bepajrment  by  Promoters.] 
— When  an  umpire  has  awarded  a  landowner  for 
his  land  a  larger  sum  than  has  been  offered  by  a 
railway  company  (having  compulsory  powers  to 
purchase  under  private  acts  which  incorporate 
the  Lands  Clauses  Act,  1845),  the  company  is 
bound  to  take  up  the  award  and  pay  the  umpire's 
fees.  Should,  however,  the  landowner  do  so,  he 
cannot  recover  from  the  company  the  money  so 
expended,  as  such  payment  is  voluntary,  and  is 
in  no  sense  costs  properly  incurred.  Skretosbury 
(EarV)  V.  Wirral  Bys,,  infra. 

Of  Tenant  for  Ufe.] — ^The  tenant  for  life  of 
a  settled  estate  is  entitled  to  charge  the  estate 
with  the  costs,  charges,  and  expenses,  properlj 
incurred  by  him  in  or  about  an  arbitration 
entered  into  between  him  and  the  company 
under  the  provisions  of  the  Lands  Clauses  Act 
regarding  the  value  of  the  land,  on  the  ground 
that  under  the  act  he  is  made  the  fiduciary 
agent  for  such  purposes  on  behalf  of  the  estates. 
Berkeley  (^Eari),  In  re,  44  L.  J.,  Ch.  3 ;  L.  R. 
10  Ch.  56     31  L.  T.  531  ;  23  W.  R.  ll*.« 
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where  expressly  varied  bj  the  special  act/* 
incorporated  with  it.  The  general  act  provided 
the  forms  of  proceedings  in  arbitrations — snch 
as  the  appointment  of  arbitrators  by  the  con- 
tending parties,  and  the  appointment  of  an 
umpire  by  the  arbitrators,  and  declared  that 
compensation  might  be  recovered  with  costs. 
The  special  act  directed  that  arbitrations  con- 
ducted under  its  provisions  should  be  conducted 
by  an  arbitrator  appointed  by  the  Board  of  Trade, 
but  contained  no  specific  directions  as  to  the 
award  of  costs.  An  arbitration  of  this  sort  took 
place  under  the  special  act.  The  arbitrator 
awarded  compensation,  but  said  nothing  as  to 
costs : — Held,  that  the  claimant  was  entitled  to 
costs,  for  that  the  substitution  of  one  form  of 
proceeding  in  the  arbitration  different  from 
that  in  the  general  statute,  expressly  varied  the 
provisions  of  the  general  statute  as  to  that  matter, 
but  did  not  rep^  the  provision  as  to  costs  in 
the  general  statute,  nor  affect  the  general  rule 
that,  the  party  succeeding  in  such  an  arbitration 
should  recover  costs.  Metropolitan  District  Ry, 
V.  Sharpe.^  50  L.  J.,  Q.  B.  14 ;  5  App.  Gas.  425 ; 
43  L.  T.  130 ;  28  W.  R.  617;  44  J.  P.  716— H.  L. (E.) 

o.  By  Jufltloea. 

Limitation  of  Time  for  Complaint,  j— When  a 
person  is  required  to  give  up  any  lands  under 
the  Lands  Glauses  Act,  1845,  s.  121,  and  have 
the  amount  of  compensation  settled  by  two 
justices,  if  the  lands  have  not  been  injuriously 
affected,  it  is  not  necessary  that  the  complaint 
shall  be  made  to  the  justice  within  six  months 
from  the  time  of  the  notice  under  11  &  12  Vict, 
c.  43,  ss.  1  and  11.  Reg.  v.  Hannay^  44  L.  J., 
M.  G.  27  ;  31  L.  T.  702  ;  23  W.  R.  164. 

The  determination  by  justices  under  s.  24  of 
the  Lands  Glauses  Act,  1845,  of  the  compensa- 
tion to  be  paid  by  a  railway  company  to  a  land- 
owner for  having  in  the  construction  of  the 
railway  injuriously  affected  his  land,  is  not  an 
order  of  the  justices  for  the  payment  of  money 
within  8. 11  of  11  &  12  Vict.  c.  43  (which  Hmits 
the  time  for  making  a  complaint  to  six  months 
from  the  time  when  the  matter  of  such  com- 
plaint arose),  -and  therefore  the  justices  have 
jurisdiction  under  s.  24  of  the  Lands  Glauses 
Act,  1845,  to  hear  and  determine  the  question  of 
such  disputed  compensation,  although  the  appli- 
cation be  made  more  than  six  months  after  the 
land  has  been  so  Injuriously  affected.  Sdmnnd- 
son.  In  re  (17  Q.  B.  67),  overruled.  Reg.  v. 
JSdioards,  53  L.  J.,  M.  G.  149 ;  13  Q.  B.  D.  586  ; 
51  L.  T.  586 ;  49  J.  P.  117— G.  A. 

Intereited  Jnstioei.] — ^The  provision  in  the 
8.  3  of  the  Railways  Glauses  Act,  1845,  that  the 
word  "justice,"  where  used  in  the  act,  shall 
mean  a  justice  who  shall  not  be  interested  in 
the  matter  requiring  his  cognisance,  is  inserted 
«x  abundanti  cauteU,  and  is  only  declaratory  of 
the  common  law,  and  does  not  exclude  the  juris- 
diction of  a  justice  where  the  parties  concerned 
consent  that  he  shall  act.  Wakefield  Loeal 
Boiird  V.  We»t  Riding  and  Orimsby  Ry..  6 
B.  &  S.  794  ;  35  L.  J.,  M.  G.  69  ;  14  W.  R.  ICK) ; 
10  Gox,  G.  G.  162. 

Heiiduo  of  Tenn  lost  than  a  Year.] — ^Gompen- 
flation  for  a  residue  of  a  term  which  will  expire 
within  a  year  is  to  be  determined,  in  case  of 
difference,  by  two  justices  under  the  Lands 
Glauses  Act,  1845,  s.  121,  and  not  by  arbitration 


under  s.  68.  Reg.  v.  O.  N,  Ry.,  46  L.  J..  Q.  B. 
4 ;  2  Q.  B.  D.  161 ;  35  L.  T.  551 ;  25  W.  R. 
41. 

Bate  of  Votiee  fixes  Interott.]— The  Holbom 
Valley  Improvement  Act,  1867,  which  empowen 
the  oorporation  of  London  to  acquire  certain 
houses,  &c.,  incorporates  the  London  Improve- 
ment Act,  1847,  which  empowers  the  corporation 
to  take  lands  required  after  six  montha*  uotioe 
to  treat  for  their  purchase,  and  in  case  of  dispute 
to  issue  their  precept  to  impannel  a  jury  to 
assess  the  compensation ;  and  directs  persons  to 
give  up  possession  after  six  months'  notice ;  and 
also  incorporates  s.  121  of  the  Lands  Glauses 
Act,  1845,  which  directs  that  where  the  tenant's 
interest  does  not  exceed  a  tenancy  for  a  year,  or 
from  year  to  year,  the  compensation  shall  be 
assessed  by  justices.  The  corporation  gave  a 
tenant  notice  that  they  intended  to  ti^e  his 
house ;  that  they  were  willing  to  treat  in  respect 
thereof  ;  and  that  he  must  quit  in  six  months : 
— Held,  that  for  the  purpose  of  determining 
whether  his  compensation  was  to  be  assessed  by 
a  jury  or  by  justices,  his  interest  at  the  time  of 
giving  the  notice,  and  not  at  its  expiration,  was 
to  be  considered,  and  therefore  he  was  entitled 
to  have  his  compensation  assessed  by  a  jniy. 
TyMon  V.  London  Corporation^  41  L.  J.,  C.  P. 
6  ;  L.  R.  7  G.  P.  18 ;  25  L.  T.  640  ;  20  W.  R. 
112. 

Tenants  firom  Year  to  Year.] — Where  the  occu- 
pier of  land  has  no  gredter  interest  therein  than 
as  a  tenant  for  a  year,  or  from  year  to  year,  and 
such  land  has  been  entered  upon  or  injuriously 
affected  by  the  promoters  of  an  undertaking,  he 
can  obtain  compensation  only  by  the  determina- 
tion of  two  justices,  and  is  not  entitled  to  have 
his  claim  settled  by  arbitration  under  s.  68. 
Reg.  V.  Manchester,  Sheffield  and  Lincoinskire 
Ry.,  4  El.  &.  BL  88  ;  1  Jur.  (N.a)  419  ;  2  W.  R. 
691.  S,  P.,  Xnapp  v.  L.  C.  ^  B,  Ry.,  2  H.  &  C. 
212 ;  32  L.  J.,  Ex.  236 ;  9  Jur.  (x.a)  671 ;  8 
L.  T.  541 ;  11  W.  R.  890. 

By  royal  charter,  persons  were  incorporated  as 
the  governors  of  the  possessions,  revenues,  goods, 
and  chattels  of  a  froe  grammar  school.  The 
governors  were  to  find  a  house,  to  be  called  the 
schoolhouse,  in  which  the  school  diould  be  fitly 
kept.  They  had  also  power  to  elect  and  remove 
the  master  as  often  as,  aocordmg  to  their  discre- 
tion, they  might  see  neocasary  and  convenient. 
They  appointed  a  schoolmaster,  and  put  him  into 
possession  of  the  schoolhouse.  The  resolution  by 
which  he  was  appointed  contained  terms  to  which 
he  subscribed  his  consent,  and  by  which  be  was 
to  keep  the  house  in  repiair,  to  take  certain  articles 
at  a  valuation,  and  give  them  up  at  quitting, 
being  paid  for  them  at  a  valuation,  and  to  give 
three  calendar  months'  notice  before  relinqidsb- 
ing  his  appointment.  Two-thirds  of  the  govemars, 
with  the  sanction  of  the  bishop,  were  to  have 
the  power  of  removing  him,  giving  three  months^ 
notice ;  but  in  either  case  uie  office  was  to  be 
vacated  only  on  the  21st  June  or  21st  December : 
— Held,  that  the  schoolmaster  had  no  greater 
interest  in  the  house  than  as  tenant  for  a  year, 
or  from  year  to  year,  and  therefore,  in  seddng 
compensation,  was  confined  to  the  remedv  given 
by  s.  121.    lb. 

Gompensation  to  a  person  having  no  greater 
interest  than  as  tenant  from  year  to  year  in 

f  remises  required  nnder  the  Holbom   Yidley 
mprovement  Act  (27  A:  28  Vict  c.  Ixi.),  can 
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Powers  of  Arbitrator  orer.] — An  order  by 
consent  having  been  made  in  a  suit  brought  by 
a  landowner  against  a  railway  company,  that 
the  matters  in  dispute  should  be  submitted  to  an 
arbitrator  who  was  also  to  determine  the  costs 
and  expenses,  and  the  arbitrator  having  sent  in 
bis  certificate  of  costs,  and  the  company  objecting 
thereto  and  claiming  to  have  such  costs  settled 
by  the  taxing-master : — ^Held,  that  the  certificate 
was  proper  and  must  be  enforced.  Roweliffe  v. 
Dmxm  ami  Som^^et  Bf.,  21  W.  B.  433. 

An  arbitrator  havjng  such  costs  to  settle  may 
obtain  professional  help.    lb. 

ITnder  Pnblio  Health  Aet.]— An  arbitra- 


tion held  for  the  assessment  of  compensation  in 
respects  of  lands  taken  compulsorily  by  a  local 
board  by  virtue  of  the  powers  of  the  Public 
Health  Act,  1875,  is  not  an  arbitration  under 
that  act  within  ss.  179  and  180,  but  is  regulated 
by  the  provisions  of  the  Lands  Clauses  Act  incor- 
porated by  s.  176.  The  costs  of  such  arbitration 
are,  therefore,  not  in  the  discretion  of  the  arbi- 
trator. Itayner^  Ex  parte,  47  L.  J.,  Q.  B.  660  ; 
3  Q.  B.  D.  446  ;  39  L.  T.  232. 

Taxation.]— The  32  &  88  Vict.  c.  18,  s.  1,  only 
Applies  to  arbitrations  proceeding  simply  under 
the  Lands  Clauses  Act,  1846,  and  not  to  arbitra- 
tions which  embrace  matters  that  could  not  be 
the  subject  of  arbitration  under  the  Lands 
Clauses  Act,  1845,  except  by  agreement  between 
the  parties.  DouUon  v.  Metropolitan  Board  of 
Works,  39  L.  J.,  Q.  B.  165  ;  L.  B.  6  Q.  B.  333 ; 
18  W.  B.  790. 

A  corporation  demanded  of  a  neighbouring 
landowner  a  statement  of  his  interest  in  lan<£ 
required  for  the  disposal  of  sewage  under  the 
Laiids  Clauses  Act,  1845,  and  in  answer  a  claim 
was  made  for  compensation,  and  notice  g^ven  to 
«ettle  by  arbitration.  Arbitrators  and  umpire 
were  duly  appointed,  but  before  award  the  par- 
ties agreed  in  writing  that  the  corporation  should 
have  immediate  possession  of  the  lands  required 
upon  certain  terms  as  to  payment  of  interest ; 
the  corporation  was  to  pay  all  costs  incidentid  to 
the  agreement,  arbitration  and  conveyance  of 
the  land  as  between  solicitor  and  client,  and  the 
time  for  making  the  award  might  be  extended. 
Upon  delivery  of  the  biU  of  costs  after  the 
award,  the  corporation  applied  to  have  taxation, 
under  the  Lands  Clauses  Act,  1869,  by  a  master  : 
— ^Held,  that  the  parties  had  contracted  them- 
selves out  of  the  application  of  that  act,  and 
that  the  costs  might  be  taxed  in  chancery  under 
«  &  7  Vict.  c.  73,  s.  38.  Womhwell  v.  Barn$Uy 
Corporation,  36  L,  T.  708. 

The  master  is  not  bound,  under  the  Lands 
Clauses  Act,  1869,  s.  1,  to  tax  the  costs  of  an 
arbitration  unless  the  claimant  is  entitled  to 
costs  under  the  Lands  Clauses  Act,  1845,  s.  34. 
Fitshardinge  (Lard')  and  Oloueefter  and  Berke' 
ley  Canal  Co.,  In  re,  41  L.  J.,  Q.  B.  316 ;  L.  B.  7 
<J.  B.  776 ;  27  L.  T.  196  ;  20  W.  B.  800. 

Beriew  of.] — When  costs  of  an  inquiry 

before  arbitrators  under  the  Lands  Clauses  Act, 
1845,  "are  taxed  and  settled  as  between  the 
parties  by  one  of  the  taxing-masters  of  the 
superior  courts  of  law"  under  32  &  83  Vict, 
c.  18,  s.  1,  the  court  has  no  jurisdiction  over 
the  master*s  taxation  on  a  motion  to  review. 
JSandbach  Charity  Truitee$  and  North  Stafford- 
Jthire  By..  In  re,  47  L.  J.,  Q.  B.  10  ;  3  Q.  B.  D.  1 ; 
87  L.  T.  391  ;  26  W.  B.  229— C.  A. 


There  is  no  remedy  by  review  of  the  decision 
of  a  taxing-master  who  has  disallowed  an  item 
as  not  recoverable  by  the  landowner  from  the 
promoters  under  s.  35  of  the  Lands  Clauses  Act, 
1845.  Owen  v.  L.  i-  31- TT.  By.  (L.  B.  3  Q.  B. 
54),  and  Sandbaeh  Charity  and  North  Stafford- 
Mre  By.,  In  re  ([1891]  1  Ch.  99),  followed. 
ShrewAbury  QJBarl)  v.  Wirral  Byt.,  64  L.  J.,  Ch. 
860 ;  [1895]  2  Ch.  812 ;  12  B.  546  ;  73  L.  T.  234  ; 
44  W,  B.  19— C.  A. 

Aetion  16r — ^Before  Taxation.] — ^In  an  arbitra* 
tion  the  arbitrator  awarded  compensation,  but 
said  nothing  as  to  costs : — Held,  that  the  claimant 
was  entitled  to  costs,  and  that  the  right  to  costs 
was  entirely  independent  of  the  taxation  of  them, 
and  an  action  could  be  maintained  for  the  costs 
though  the  amount  of  such  costs  had  not  beoi 
previously  settled  or  ascertained  by  taxation; 
and  consequently  an  order  for  the  taxation  made 
by  the  judge  on  giving  his  judgment  for  the 
plaintiff  was  a  valid  order,  itoldtworth  v.  Wil- 
son (4  B.  &  S.  1)  approved.  Metropolitan  Dietriet 
By.  V.  SharjM,  50  L.  J.,  Q.  B.  14 ;  5  App.  Cas. 
425  ;  43  L.  T.  130  ;  29  W.  B.  617 ;  44  J.  P.  716 
— H.  L.  (E.) 

Where  an  umpire  appointed  under  11  &  12 
Vict.  c.  63,  s.  125,  awaided  the  amount  of  com- 
pensation and  the  costs  of  the  reference  should 
be  paid  by  the  local  board  of  health : — Held, 
that  the  plaintiff  was  entitled  to  maintain  an 
action  for  costs  before  taxation.  Holdsworth  v. 
Wilson,  4  B.  &  8.  1  ;  32  L.  J.,  Q.  B.  289  ;  10  Jur. 
Cn.8.)  171 ;  8  L.  T.  434  ;  11  W.  B.  733— Ex.  Ch. 

Before  Conyeyanoe.] — ^Where  taxed  costs 


of  an  arbitration  become  payable  to  the  owner, 
they  are  payable  to  him  within  a  reasonable 
time,  and  the  execution  of  a  conveyance  by  him 
is  not  a  condition  precedent.  Capeu  v.  O,  W,  By.^ 
52  L.  J.,  Q.  B.  348 ;  11  Q.  B.  D.  345 ;  48  L.  T.  505 ; 
81  W.  B.  555— C.  A. 

Ho  Award  made.]  —  A  bill  by  a  company 
against  an  individual  claiming  to  be  injuriously 
affected  under  s.  68  of  the  Lands  Clauses  Act 
was  dismissed,  with  liberty  to  the  defendant  to 
apply  for  the  costs,  if  he  should  establish  his 
right  to  compensation.  The  parties  proceeded 
by  arbitration,  but  neither  took  up  the  award. 
Upon  motion  by  the  defendant  that  the  company 
might  pav  the  costs,  or  be  compelled  to  take  up 
the  awara :— Held,  as  to  the  first,  that  the  defen- 
dant was  premature,  no  award  having  been  made ; 
and,  as  to  the  second,  that  the  court  bad  no  juris- 
diction. Svtton  Harbour  Cb,  ▼.  Hitehens,  16 
Beav.  381. 

Lien  on  Land.] — When  land  is  taken  by  a 
railway  company  under  the  Lands  Clauses  Act, 
and  the  price  is  settled  by  arbitration,  the  costs 
of  the  arbitration  and  award  payable  to  the 
vendor  do  not  stand  on  the  same  footing  as 
the  purchase-money,  and  the  vendors  have  no 
lien  on  the  land  for  such  costs.  Ferrers  v. 
Stafford  and  Uttoweter  By.,  41.  L.  J.,  Ch.  362 ; 
L.  B.  13  Eq.  524 ;  26  L.  T.  632  ;  20  W.  B.  478. 

XfliMt  of  Speoial  Aet.] — ^The  Lands  Clauses 
Act,  1845,  contained  special  provisions  with 
regard  to  claims  for  compensation  for  lands 
affected  by  the  works  of  a  railway,  and  directed 
that  (except  in  certain  specified  cases)  compen- 
sation should  be  awarded  with  costs.  A  special 
act  (38  &  39  Vict.  c.  ocviii.)  declared  that  the 
provisions  61   Uie  genial  act^  were,  **  except 
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only  be  assessed  by  justices.    Meff,  y.  London 
Corporation,  L.  R.  2  Q.  B.  292  ;  16  L.  T.  280. 

Valid  Lease  in  Equity.] — ^A  written  agree- 


ment void  at  law,  but  equivalent  in  equity  to  a 
lease,  is  an  interest  g^reater  than  a  yearly  tenancy, 
within  the  Lands  Clauses  Act;  and  a  tenant 
having  and  producing  such  an  agreement  is  not 
liable  to  have  the  value  of  his  interest  assessed 
by  two  justices.  Swcetman  v.  Metropolitan  Ry.^ 
1  Hem.  &  M.  543  ;  10  L.  T.  156  ;  12  W.  B.  304. 
B.  P.,  Rogers  v.  HuU  Dock  Co.,  34  L.  J.,  Ch. 
165  ;  10  Jut.  (N.S.)  1246  ;  13  W.  R.  217. 


Ho  Lands  taken.] — ^When  no  part  of  the 


lands  of  a  tenant  from  year  to  year  is  taken,  but 
his  interest  in  the  lands  is  injuriously  affected  by 
the  railway  works,  he  is  entitled  to  claim  com- 
pensation, and  to  have  it  determined  under  s.  68, 
txifore  a  jury  or  arbitrators  ;  and  his  case  does 
not  come  within  s.  121,  which  provides  for  the 
assessment  of  the  compensation  being  made 
before  justices  only  when  some  part  of  the  lands 
is  required  by  the  company.  Somer*  and  Metro- 
poUtan  Ry.,  In  re,  31  L.  J.,  Q.  B.  261  ;  8  Jur. 
(N.s.)  617  ;  10  W.  R.  717. 

A  tenant  for  a  year  or  from  year  to  year  is 
not  entitled  to  have  the  amount  of  compensa- 
tion, in  rcspoct  of  his  interest,  determined  under 
8.  121,  where  the  company  has  merely  given  a 
notice  to  treat  under  s.  18,  but  has  not  required 
him  to  give  up  possession.  Reg,  v.  Stone,  35 
L.  J.,  M.  C.  208 ;  L.  R.  1  Q.  B.  529  ;  14  L.  T. 
552  ;  14  W.  R.  791. 

Tenancy  for  leu  than  a  Year  and  more  than 

a  Year.] — A  magistrate,  in  assessing  compensa- 
tion, under  s.  121  of  the  Landb  Clauses  Act, 
1845,  for  the  taking  and  injuriously  affecting 
lands  held  by  a  tenant  whose  interest  in  the 
land  taken  is  not  for  more  than  a  year,  has  no 
jurisdiction  to  award  compensation  in  respect 
of  adjoining  lands  held  by  the  tenant  for  more 
than  a  year  for  injuriously  affecting  such  lands 
for  more  than  a  year.  Bewley  Heath  Ry.  v. 
JVbHh,  64  L.  J.,  M.  C.  17  ;  £1894]  2  Q.  B.  679 ; 
9  R.  751 ;  71  L.  T.  538  ;  58  J.  P.  832—0.  A. 

If  any  part  of  a  claim  for  compensation  under 
the  Lands  Clauses  Act,  1845,  is  in  respect  of  an 
interest  for  more  than  a  year,  a  magistrate 
cannot  assess  the  compensation  in  respect  of  any 
part  of  such  claim  under  s.  121,  but  the  whole 
compensation  must  be  assessed  by  a  jury  or 
arbitrators  under  s.  68.    lb, 

Cotta — ^Loeal  Aet.] — ^Under  a  local  improve- 
ment act  which  incorporated  the  Lands  Clauses 
Act,  power  was  given  to  the  corporation  to  lay 
sewers  in  lands,  making  full  compensation  for 
any  damage,  and  where  the  method  of  recover- 
ing compensation  was  not  provided,  two  justices 
might  hear  and  determine  the  same : — ^Held, 
that  though  nothing  was  said  about  costs,  full 
compensation  necessarily  included  the  costs  of 
applying  to  justices.  Huddenjidd  Corporation 
Y.  Shaw,  54  J.  P.  724. 

Fonn.]  —  The  justices  need  not  put  their 
decision  into  writing,  but  may  give  it  verbally. 
Reg,  V.  Combe,  32  L.  J.,  M.  C.  67  ;  11  W.  R. 
441. 

d.  In  Superior  Oourt. 

Jnriidiotlon— Title^Amonnt.] — The  question 
to  be  tried  under  s.  41  of  the  Regulation  of 
Railways  Act,  1868,  by  a  judge  of  a  superior 


court  with  a  jury,  is  the  same  as  that  tried 
befc:«  that  act  by  the  sheriff  with  a  jury,  and, 
consequently, -the  judge  and  jury  have  no  jnris- 
diction  to  determine  the  title  of  the  oompensa- 
tion,  but  can  only  determine  the  amount.  JBtut 
London  Ry.,  In  re,  Oliver's  Claim,  24  Q.  B.  D. 
507  ;  63  L.  T.  147  ;  38  W.  R.  312— C.  A. 


Judge  and  Jury.] — Semble,  that,  not- 


withstanding  the  Judicature  Acts  and  Rules,  a 
trial  in  the  kigh  court  under  s.  41  cannot  be  by 
a  judge  without  a  juiy.    lb. 


Master.]— The  jurisdiction  conferred  by 


s.  41  of  the  Regulation  of  Railways  Act,  1868,  upon 
a  judge  of  any  one  of  the  superior  oourts  of 
common  law  at  Westminster  to  make  an  order 
for  the  trial  of  a  question  of  compensation  in 
one  of  the  superior  oourts  of  oommon  law  is 
transferred  to  the  High  Court  of  Justice  by  s.  16 
of  the  Judicature  Act,  1873,  and  may  be  exer- 
cised by  a  Master  imder  the  powers  of  Order 
LIV.  r.  12,  of  the  Rules  of  the  Supreme  Coon, 
1883.  Donisthorpe,  In  re,  66  L.  J.,  Q.  B.  399 ; 
[1897]  1  Q.  B.  671 ;  76  L.  T.  371  ;  45  W.  B.  386 
— C.A. 

Time  for  Appeal.  I—In  an  issue  stated  under 
the  Regulation  of  Railways  Act,  1868,  s.  41,  to 
try  a  question  of  compensation,  the  time  for 
appealing  is  not  limited  to  twenty-one  davs  by 
Ord.  LVIII.  rr.  9  and  16.  New  Rifier  Cb.  v. 
Midland  Ry.,  36  L.  T.  539 ;  25  W.  R.  502— 
C.A. 

First  Trial  by  Sheriff  set  aside— Power  to 
order  Beoond  Trial  in  High  Court.] — ^A  claim 
for  compensation  having  been  tried  before  a 
jury,  under  s.  39  of  the  Lands  Clauses  Act,  1845, 
the  verdict  was  set  aside  by  the  court  on  the 
grounds  of  treating,  a  champagne  luncheon 
having  been  given  by  the  plaintiff  to  the  jury. 
The  plaintiff  then  gave  renewed  notice  of  hia 
claim,  under  s.  60,  on  17th  March,  1881 ;  and 
on  4th  April  the  defendants  took  out  a  summons,, 
returnable  on  8th  April,  under  s.41  of  the  Regu- 
lation of  Railways  Act,  1868,  for  an  order  that 
the  question  of  compensation  should  be  tried  in 
the  high  court.  The  defendants  had  duly 
issued  their  warrant  to  the  sheriff  before  the 
original  trial,  but  no  fresh  warrant  was  issued 
by  them  after  the  second  hotice,  and  the  twenty- 
one  days  limited  by  s.  41  of  the  act  of  1868  for 
its  issue  elapsed  after  the  taking  out  of  the 
summons,  but  before  it  was  returnable : — Hekl, 
that  a  judge  had  no  jurisdiction  to  make  the 
order.    Tammr  v.  Swindon  Ry,,  45  L.  T.  209. 

Vow  Trial.] — ^The  court  has  no  power  to  grant 
a  new  trial  of  an  issue  directed  under  s.  41  of 
the  Regulation  of  Railways  Act,  1868,  to  deter- 
mine the  right  to  compensation  for  lands  taken 
for  the  purposes  of  a  railway.  Birmingham 
Land  Co,  v.  L.  Jjf  N,  W,  Ry„  58  L.  J.,  Q.  B. 
587  ;  22  Q.  B.  D.  436  ;  60  L.  T.  317  ;  37  W.  R. 
285. 

When  Aetion  lies.] — ^A  company  was  em- 
powered by  statute  to  build  a  bridge  over  the 
Ouse.  The  act  recited  that  the  building  of  such 
bridge  might  diminish  the  tolls  received  at  a 
neighbouring  bridge  over  the  same  river,  belong- 
ing to  another  company  ;  it  therefore  enacted, 
that  if  in  the  first  three  years  after  the  open- 
ing of  the  railway  there  should  be  an  annual 
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decrease  in  the  tolls  of  the  last-mentioned  bridge, 
as  compared  with  the  tolls  during  the  threo 
preceding  years  the  railway  company  should 
forthwith  pay  the  bridge  company  a  sum  equal 
to  ten  years'  purchase  of  such  annual  decrease, 
taken  upon  an  average  of  the  three  yeare  in 
which  it  occurred.  The  decrease  took  place,  and 
the  compensation  was  claimed : — Held,  that  an 
action  lay  against  the  company  for  the  amount, 
and  that  a  mandamus  to  pay  was  not  a  more 
effectual  remedy,  and  ought  not  to  be  granted. 
Jifg.  y.  Bull  and  Sel^  Ry,,  6  Q.  B.  70 ;  3 
Kiiilw.  Cas.  705 ;  13  L.  J.,  Q.  B.  257 ;  8  Jur. 
491. 

The  owner  of  houses,  which  were  liable  to  be 
taken  for  making  a  railway  under  an  act  of  par- 
liament, receivf^  notice  from  the  promoters 
that  they  would  be  required  for  the  railway,  and 
the  company  demanded  the  particulars  of  his 
interest  therein,  and  stated  their  willingness  to 
purchase.  The  particulars  were  furnished  by  the 
hmdowner,  and  the  sum  of  4,500Z.  was  claimed 
as  compensation  for  taking  the  property,  and  he 
required  payment  thereof,  or  that  a  warrant 
should  be  issued  by  the  company  to  summon  a 
jury  to  assess  the  amount.  The  company  took 
v.o  further  step  in  the  matter  : — Held,  that  the 
landowner  could  not  maintain  an  action  to  re- 
cover the  4,500/.  Bwrhinthaw  v.  Birmingham 
and  Oxford  Jimctum  By.^  6  Railw.  Cas.  600 ; 
6  Ex.  475  ;  20  L.  J.,  Ex.  246. 

If,  in  the  execution  of  works  authorised  by  an 
act  of  parliament  damage  is  sustained,  and  the 
act  provides  a  special  mode  in  which  compensa- 
tion for  such  damage  may  be  recovered,  no 
action  will  lie  for  it.  But  this  only  relates  to 
works  carefully  and  skilfully  executed,  and  if 
there  is  a  want  of  proper  care  and  skill  on  the 
part  of  those  executing  the  works,  an  action  for 
the  negligence  to  recover  damages  for  the  injury 
therebv  sustained  will  lie.  Clothier  v.  Wehtter, 
12  C.  *B.  (N.8.)  790  ;  31  L.  J.,  C.  P.  316  ;  9  Jur. 
(N.B.)  231 ;  6  L.  T.  461  ;  10  W.  R.  624. 


Plea  of  Fraud.] — In  an  action  against 


a  railway  company  for  the  full  compensation 
claimed  because  of  a  default  by  the  company  to 
summon  a  jury  within  twenty-one  days,  a  plea 
that  the  claim  whs  not  a  bonA  fide  claim  within 
the  statute,  but  in  fraud  of  the  company  and 
without  any  reasonable  cause,  will  not  he  allowed. 
JSifoper  v/  Bristol  Port  By.,  35  L.  J.,  C.  P. 
299. 

Special  Trihunal  Von-exiitont.] — ^Where 

a  special  tribunal  appointed  by  statute  for  ascer- 
taining the  compensation  to  be  given  for  damage 
sustained  by  the  exercise  of  compulsory  powers 
is  no  longer  available,  the  compensation  may  be 
ascertained  and  enforced  by  action.  Bentiey  v. 
Manchester,  Shield  and  Idnoolnshire  By.,  60 
L.  J.,  Ch.  641 ;  [1891]  3  Ch.  222  ;  65  L.  T.  22. 

Court  of  Chauoery.] — The  lessee  of  premises, 
which  a  railway  company  had  g^ven  notice  they 
were  about  to  take  for  the  purposes  of  the  rail- 
way, claimed  a  future  right  of  renewal  of  the 
lease.  The  company,  who  disputed  this  right, 
entered  into  possession  of  the  land  under  an 
agreement  for  the  payment  of  compensation  in 
respect  of  the  lessee's  interest  in  the  existing 
term,  without  prejudice  to  her  claim  in  respect 
of  the  future  right.  Upon  a  bill  by  the  lessee  to 
establish  her  right  of  renewal : — Held,  that  inas- 


much  as  the  Lands  Clauses  Act  contained  no 
machinery  for  settling  such  a  question,  and  the 
lessee  had  no  remedy  elsewhere,  the  court  had 
jurisdiction.  Bogy  v.  Midland  By.,  36  L.  J.,  Ch. 
440 ;  L.  B.  4  Eq.  310  ;  16  L.  T.  113. 

The  court  itself  ascertained  and  fixed  the 
amount  of  compensation,  without  referring  the 
matter  to  another  tribunal ;  compensation  to 
bear  interest  at  41.  per  cent,  from  the  time  when 
the  reversion  fell  into  possession.  Beaufort 
(^Duke)  V.  Patrick,  17  Beav.  60  ;  22  L.  J.,  Ch. 
489 ;  17  Jur.  682  ;  1  W.  R.  280. 

A  lessee  of  lands  taken  by  a  railway  company,, 
without  notice  to  treat,  filed  a  bill  against  the 
company  for  an  injunction  to  restrain  Uiem  fron> 
taking  more  land,  and  an  assessment  of  damages, 
eight  months  after  the  company  had  ent^«d 
upon  his  land.  Pending  the  proceedings,  the 
necessity  for  an  injunction  ceased,  and  the  lessee 
did  not  apply  for  one : — Held,  that  inasmuch  as 
his  right  to  an  injunction  and  damages  was  clear 
at  the  time  of  filing  his  bill,  he  was  entitled  at 
the  hearing  to  an  inquiry  as  to  damages,  and  a 
direction  that  the  company  should  pay  the  sum 
assessed  with  costs.  McBae  v.  L.  B,  ^  8.  C.  By.^ 
18  L.  T.  226. 

A  company  gave  notice  to  treat  as  to  some 
building  land,  and  a  question  was  made  whether^ 
on  the  construction  of  a  private  act  of  parlia- 
ment, the  lessees  had  the  right  of  perpetual 
renewal  or  not ;  an  arbitrator  assessed  the  value 
of  the  interest,  and  the  money  was  paid  into 
court  to  the  account  of  the  lessors,  lessees,  and 
other  parties.  A  oorrespondence  ensued,  and  a 
petition  was  presented  setting  it  out,  and 
numerous  parties  were  served,  who  all  appeared 
separately  asking  for  investment  in  the  names  of 
the  petitioners,  and  payment  of  the  dividends  to- 
the  receiver: — Held,  that  the  correspondence 
amounted  to  an  acreement  that  the  petitioners 
must  be  considerea  as  having  the  right  of  per- 
petual renewal,  but  otherwise  the  court  wa» 
tx>und  to  decide  it  on  the  act,  a  jury  or  an  arbi- 
trator having  no  power  to  decide  anything  but 
the  value  of  the  interest.  Brandon  ▼.  Brandon^ 
13  W.  R.  251. 

Held,  also,  that,  supposing  it  was  decided  that 
the  petitioners  had  not  the  interest,  the  court, 
by  its  own  machinery,  would  determine  the 
value,  and  direct  payment  of  the  rest  (if  there 
was  any  surplus)  to  the  parties  paying  it  in.  Ih. 

Injunction  restraining  defendants  &om  raising 
a  footway  refused,  but  matter  referred  to  cham- 
bers to  ascertain  amount  of  injury  and  what 
damages  to  be  paid.  Wedmore  ▼.  Bristol  Corpora- 
tian,  7  L.  T.  459. 


6.  By  Surveyors. 

In  Oafe  of  Penoni  under  Disability.] — &'& 
ante,  coL  1304. 

On  Entry  under  t.  85.] — See  ante,  col.  1499. 


F.  RESTRAINING  PROCEEDINGS  TO 

OBTAIN. 

Where  Land  not  Ii^uriously  affected.]— The 
court  does  not  interfere  by  injunction  to  restrain 
parties  who  insist  that  tbeir  property  has  been 
injuriously  affected  within  the  meaning  of  s.  68 
of  the  Lands  Chiuses  Act  from  prosecuting  their 
claim  under  the  act  upon  the  mere  ground  that 
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the  act  has  not  provided  the  means  of  determin- 
ing the  preliminary  question  whether  the  pro- 
perty has  been  injuriously  affected  or  not.  But 
whether  the  same  rule  applies  to  a  case  in  which 
there  are  several  grounds  of  claim,  some  of  which 
have  been  satisfied,  qusere.  Norfolk  (Duke)  v. 
Tennant^  9  Hare,  745  ;  16  Jur.  898. 

A  canal  act  provided  that  in  case  the  company 
And  the  coal-owner  could  not  agree  as  to  the 
amount  of  compensation  for  the  coal  taken  for 
the  purposes  of  the  canal,  it  should  be  settled  by 
A  jury  summoned  by  the  commissioners,  whose 
verdict  was  *^  to  be  conclusive,  and  should  not  be 
removed  by  certiorari  or  other  process  whatever 
into  any  of  tiie  courts  of  record  at  Westminster 
or  an^  other  court/'  A  bill  was  filed,  praying 
An  injunction  to  restrain  proceedings  biefore  a 
jury,  on  the  ground  that  the  defendant  was 
entitled  to  no  compensation,  and  that  the  special 
jurisdiction  provided  by  the  act  was  not  so  con- 
stituted as  to  be  likely  to  come  to  a  just  conclu- 
sion : — Held,  that  the  plaintifEs  were  not  entitled 
to  an  injunction,  if  the  defendant  was  entitled 
to  any  compensation,  the  amount  of  which  had 
to  be  ascertained.  Bamtiley  Canal  Co.  v.  Tunbelly 
7  Beav.  19  ;  13  L.  J.,  Oh.  434. 

The  defendant  claimed  a  sum  of  money  from  a 
iuilway  company,  by  way  of  damages,  for  having 
injuriously  ciffected  his  land  by  crossing  the  road 
leading  to  it,  and  called  upon  the  company  either 
to  pay  the  sum  claimed  or  to  summon  a  jury  to 
•assess  the  amount  of  compensation.  The  com- 
imny  alleged  that  the  defendant's  land  was  not 
injuriously  affected,  within  the  meaning  of  s.  68 
-of  the  Lands  Clauses  Act,  1846,  and  filed  their 
bill  to  restrain  the  defendant  from  taking  pro- 
ceedings to  assess  the  damage : — Held,  in  con- 
formity with  a  decision  of  Lord  Truro,  which 
was  opposed  to  a  decision  of  Lord  Cottenham, 
that  an  injunction  could  not  be  maintained. 
JSouth  Staffordshire  Ry.  v.  UaU,  6  Bailw.  Cas. 
389  ;  20  L.  J.,  Ch.  397  ;  15  Jur.  322.  Affirmed, 
3  Macn.  &  G.  353  ;  16  Jur.  93. 

Proceediiigs  instituted  without  Authority.] 
— The  lessee  of  a  ferry  served  a  notice  on  a  rail- 
way company  on  behalf  of  himseU!  and  his  lessors 
•claiming  compensation  for  injury  to  the  feriy, 
and  requiring  the  dispute  to  be  submitted 'to 
arbitration  under  the  Lands  Clauses  Act.  The 
lessors  had  not  given  authority  to  use  their 
names  ;  the  act  of  the  railway  company  provided 
for  compensating  the  lessors  of  the  ferry,  but  did 
not  mention  their  lessee  ;  and  the  notice  claimed 
-one  lump  sum  without  distinguishing  the  interests 
of  the  lessors  and  the  lessee.  The  railway  com- 
pany brought  an  action  for  an  injunction  to 
restrain  the  lessee  from  proceeding  to  arbitration 
under  the  notice  : — Held,  that  a  proceeding  in 
the  name  of  a  person  who  had  given  no  authority 
ought  to  be  stayed,  and  that  an  injunction  ought 
to  be  granted,  the  unauthorised  use  of  the  name 
of  the  lessors  distinguishing  the  case  from  North 
Jjondon  Railway  v.  O.N.  Ry,  (11  Q.  B.  D.  30)  :— 
But  held,  on  appeal,  that  though  the  court  in 
which  an  action  is  brought  has  jurisdiction  to 
fitay  proceedings  in  it  if  it  has  been  brought 
without  authority,  the  court  has  no  general  juris- 
■diction  to  restrain  persons  from  acting  without 
authority,  and  that  an  injunction  coidd  not  be 
^^rainted  to  restrain  a  person  from  taking  pro- 
oeedings  out  of  court  in  the  name  of  a  person 
who  had  civen  no  authority  to  use  it.  London 
and  BlaekwaU  Ry*  v.  Crou^  65  L.  J.,  Ch.  313  ; 
31  Ch.  D.  854  ;  64  L.  T.  309  ;  84  W.  B.  201-.C.  A. 


Effect  of  Agrooment.]— T.  claimed  damages  for 
injury  done  to  his  brewery  by  the  erection  of 
a  new  market  at  B.  The  damages  claimed  were 
— first,  for  narrowing  a  street  bounding  the 
brewery;  secondly,  for  temporary  obstruction 
of  the  Uioroughfare ;  and  thinlly,  for  obstruction 
of  the  access  of  light  and  air,  and  contracted 
ventilation.  This  last  damage  did  not  appear  to 
have  been  pressed,  or  discovered,  until  the  new 
market  buildings  had  arisen  to  a  considerablfi 
height.  The  defendant  gave  one  notice  embracing 
all  the  three  heads,  to  proceed  by  arbitratioa, 
according  to  ss.  25  &  68.  There  had  been  a  treaty 
for  compensation  for  the  two  former  heads,  but 
it  did  not  appear  to  have  been  completed  and 
carried  out.  There  had  been  no  treaty  for  oom- 
ponsation  as  to  the  third  : — Held,  that  the  nature 
of  the  compensation  treated  for  being  quite  clear, 
the  defendant  could  be  restrained  by  injunction 
from  proceeding  under  the  notice  he  had  given. 
Norfolk  iPu,ke)  v.  Tenmnty  9  Hare,  745  ;  16  Jur. 
398. 

Although  the  compulsory  taking  of  land  under 
the  provisions  of  railway  acts  may,  to  a  certain 
extent,  and  for  certain  purposes,  place  the 
company  and  the  landowner  in  the  relative 
position  of  vendor  and  purchaser;  yet  it  does 
not  foUow  that  a  court  of  equity  will  decree  the 
specific  performance  of  such  sales.  Whether  in 
a  case  depending  exclusively  on  a  notice  to  take 
lands  g^ven  by  a  company,  under  the  provisiona 
of  the  Lands  Clauses  Act,  1845,  the  court  will 
interfere  to  compel  the  company  to  adopt  the 
subsequent  proceedings  directed  by  tlie  act  for 
giving  compensation  to  the  landowner,  quaere. 
Adams  v.  London  and  BlaekwaU  Rg^  2  Macn. 
&  G.  118 ;  2  H.  &  Tw.285  ;  6  Bailw.  Cas.  282  ;  19 
L.  J.,  Ch.  567  ;  14  Jur.  619. 

In  a  case  where  such  a  notice  had  been  followed 
by  a  claim  to  compensation  on  the  part  of  the 
landowner  and  a  subsequent  agreement  between 
the  parties,  which  claim  and  agreement  were, 
however,  ultimately  abandoned  and  repudiated 
on  both  sides,  the  court  allowing  a  demurrer  to 
a  bill  filed  by  the  landowner,  refused  to  interfere 
to  compel  the  company,  who  were  in  possession 
of  the  land,  to  summon  a  jury  : — ^Holding,  that 
in  this  case  the  notice  per  se  did  not  give  the 
court  jurisdiction,  and  that  the  rights  of  the 
parties  were  to  be  regulated  by  the  provisions  of 
ss.  68  and  85  of  the  Lands  Clauses  Act  1845.    Ih, 

Where  Interest  ITneertain.]— A  railway  com- 
pany, under  the  powers  of  their  act,  gave  notice 
to  the  lessees  of  a  factory  and  buildings  that  they 
required  a  part  of  their  premises.  The  lessees 
thereupon  gave  a  counter  notice,  requiring  the 
company,  under  s.  92  of  the  Lands  Clauses  Act 
to  talce  the  whole.  The  company  took  no  further 
proceedings  until  the  lease  of  the  premises  had 
expired.  The  lessees  having  remained  in  posses- 
sion of  the  premises,  the  railway  company, 
without  serving  any  new  notice  on  the  d^endsnts, 
had  the  value  of  their  interest  in  the  whole  of 
the  premises  assessed,  deposited  the  amount  in 
court,  delivered  a  bond,  and  entered  into  posses- 
sion of  a  part  of  the  premises  under  s.  85.  The 
defendants,  conceiving  that  the  company  had  no 
right  to  proceed  under  s.  85,  sent  in  a  claim,  and 
gave  them  notice  to  issue  their  warrant  to  the 
sheriff,  to  summon  a  jury  to  assess  compensation 
under  s.  68.  The  company  thereupon  filed  their 
bill  to  restrain  such  proceedings.  K^iotiationa 
had  been  entered  into  by  the  leversioners  with 
the  company  and  with  the  defendants,  which 
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rendered  it  donbtfnl  to  what  interest  in  the 
premiaes  the  latter  were  entitled.  On  motion  to 
diflsolye  an  injunction,  granted  ez  parte  : — 
Held,  that  the  injunction  to  restrain  proceedings 
bj  the  defendants,  nnder  s.  68  be  continued  until 
the  rights  of  the  several  parties  had  been  ascer- 
tained. L.  J^  S.  W,  By.  y.  Coward^  5  Bailw.  Gas. 
703  ;  1  H.  &  Tw.  377,  n. 

An  incorporated  company  were  improving  a 
harbour  unaer  the  powers  of  an  act,  whereof  the 
provisions  of  the  Lands  Clauses  Act,  1846,  were 
made  part.  In  the  course  of  the  works  a  coffer- 
dam was  made,  which  temporarily  prevented 
ships  from  approaching  so  near  the  warehouses 
adjoining  the  harbour  as  they  had  been  accus- 
tomed to  do.  A  lessee  of  such  a  warehouse 
claimed  compensation  for  the  damage  thus 
occasioned  to  him  to  the  amount  of  6oZ.,  or  to 
have  the  same  ascertained  by  arbitration.  The 
court  refused  to  grant  an  injunction  restraining 
him  from  proceeding  under  the  compensation 
clauses  of  the  Lands  Clauses  Act.  Sutton 
Harhour  Improvement  Co.  v.  Hitehiyis^  1  De 
G.  M.  &  G.  171  ;  21  L.  J.,  Ch.  73  ;  16  Jur.  70. 

Where  Taking  not  Authorised.] — A  railway 
company,  under  the  powers  of  tneir  act,  pur- 
chased a  subsisting  lease  inlands,  and  they  gave 
a  notice  to  the  plaintiff,  the  owner  of  the  reversion 
in  fee,  for  summoning  a  jury  to  assess  the  value 
of  the  fee-simple  and  inheritance  thereof.  The 
plaintiff  filed  nis  bill,  insisting  that  the  company 
were  not  authorised  by  their  act  to  take  more 
than  a  certain  portion  of  the  land,  and  praying 
an  injunction  to  restrain  them  from  proceeding 
to  assess  the  value  of  the  excess  beyond  that 
portion  : — Held,  that  inasmuch  as  the  contem- 
plated proceedings  would,  if  the  company  were 
not  authorised  by  their  act  to  take  the  land  in 
question,  be  a  nuUity,  and  inasmuch  as  the  entry 
and  possession  of  the  plaintiffs  or  derivative 
lessees  was  lawful,  and  no  case  being  made  of 
any  sudden  grievous  injury  done  to  the  inherit- 
ance, the  motion  for  the  injunction  must  be 
refused  with  costs.  Moucket  v.  G.  W,  Ry,^  1 
Bailw.  Cas.  667. 

The  court  will  restrain  a  company  from  pro- 
ceeding except  with  relation  to  what  is  included 
In  their  notice  to  the  o?mers,  and  the  jury  from 
assessing  the  value  of  any  other  land  than  that 
for  the  purchase  of  which  the  owner  has  been 
required  by  the  notice  to  treat ;  the  proceeding 
before  the  jury  must  be  consistent  with  the 
precept  and  the  precept  with  the  notice.  8t4me 
V.  Commercial  By,,  4  Myl.  &  C.  122  ;  1  Bailw.  Cas. 
376 ;  3  Jur.  946. 

Abandonment  of  Votioe.] — Ten  days  before  the 
expiration  of  the  time  for  compulsorily  taking 
lands,  a  railway  company  gave  notice  to  the 
plaintiff  of  their  intention  to  take  his  lands. 
They  subsequently  introduced  a  bill  into  parlia- 
ment authorising  them  to  abandon  the  under- 
taking, but  they  did  not  further  proceed  with  it, 
and  about  sixteen  months  after  the  date  of  their 
notice,  they  served  the  plaintiff  with  a  fui-ther 
notice  of  their  intention  to  summon  a  jury  to 
assess  the  value  of  his  lands.  He  filed  a  bill  to 
restrain  the  company  from  proceeding  to  act 
upon  this  notice,  and  a  demurrer  by  the  company 
was  overruled.  Sedges  v.  Jfetropolifan  Ry.,  28 
Beav.  109  ;  6  Jur.  (N.s.)  1275  ;  3  L.  T.  643. 

A  railway  company  in  1856  took  possession  of 
a  meadow,  a  large  part  of  which  belonged  to  one 
owner  and  a  small  part  to  another,  who  did  not 


know  the  position  or  the  exact  extent  of  his  land. 
The  company,  in  1859  took  a  conveyance  of  the- 
large  part,  on  which  conveyance  the  extent  of 
the  sniall  part  was  stated.  The  company  did  not 
pay  for  the  small  part,  and  the  owner,  in  1868, 
Drought  an  ejectment  against  the  company,, 
obtained  judgment,  and  was  put  into  possession. 
His  possession  was  disturbed  by  the  company,, 
and  he  filed  a  bill  to  restrain  them.  The  com- 
pany offered  to  pay  the  value  of  the  land,  as  ini 
1866,  and  interest  thereon,  which  the  landowner 
refused.  The  company  then  produced  a  notice- 
to  treat,  given  in  1866,  and  gave  notice  of  their 
intention  to  proceed  under  that  notice.  The 
landowner  filed  a  second  bill  to  restrain  them : — 
Held,  that,  under  the  circumstances,  the  com- 
pany were  not  entitled  to  proceed  under  the 
notice  to  treat  Stretton  v.  Great  Western  and' 
Brentford  Ry.,  L.  B.  6  Ch.  761  ;  23  L.  T.  379  ; 
18  W.  B.  1078. 

Where  Prooeedings  pending  af  to  Aooeti  to* 

Land.]  —  The  metropolitan  board  of  works, 
under  the  powers,  conferred,  on  them  by  the 
Thames  Bmbankment  Act,  1862,  cut  off  from 
its  river  frontage  a  piece  of  land  belonging  to- 
the  defendant.  The  question  of  compensation 
was  referred  to  an  umpire,  who  made  his  award 
in  the  belief  that  the  land  had  been  made- 
inaccessible  to  carriages  by  the  embankment 
works.  By  s.  62,  the  board  of  works  was  bound 
to  provide  means  of  access  to  the  land.  The 
defendant  filed  a  bill  to  compel  them  to  make 
the  land  accessible  to  carriages,  and  at  the  same 
time  commenced  an  action  for  the  whole  amount 
awarded.  The  board  of  worbi  filed  a  bill  for 
an  injunction  against  the  action: — ^Held,  that 
the  action  must  be  restrained  until  the  hearing 
of  the  cause.  Metropolitan  Board  of  Works  v. 
Salubury  (^Marquu),  26  L.  T.  390;  20  W.  B. 
507. 


T.  8XJPEB7LTT0TTS  LAKDa 

L  What  are,  \fi9A, 

2.  Rights  of  Vendors  and  A djoining  Owners,  1 601, . 

3.  Saie  and  JHsposition,  1603. 

1.  What  abb. 

Lands  not  required  for  ITndertaking.l — The 
words  "which  shall  not  be  required,"  m  the 
heading  prefixed  to  the  Lands  Clauses  Act,  1845, 
s.  127,  do  not  refer  to  the  period  when  the  landd 
are  acquired  ;  and  s.  127  prescribes  a  period  (in. 
the  absence  of  any  such  provision  in  toe  special 
act)  at  which  a  survey  is  to  be  taken  as  to  what 
lands  are  not  then  requii-ed  for  the  purposes  of 
the  undertaking.  G.  TK.  Ry,  v.  May,  43  L.  J., 
Q.  B.  233  ;  L.  B.  7  H.  L.  283  ;  31  L.  T.  137  ;  23 
W.  B.  141. 

Semble,  that  lands  adjacent  to  a  railway 
station,  occupied  by  granaries,  coal -sheds  and  a 
public-house,  let  to  tenants  and  used  by  them 
in  connection  with  the  traffic  upon  the  railway, 
were  "  used  for  the  purposes  of  the  undertaking  *' 
within  the  meaning  of  the  Lands  Clauses  Act. 
Betts  V.  G,  JS,  Ry.,  infra. 

Semble,  by  Bramwell,  L.J.,  where  the  natural 
drainage  of  land,  belonging  to  a  railway  com- 
pany and  demised  by  them  for  agricultural 
purposes,  fiows  into  a  reservoir  used  by  them  for 
the  supply  of  water  to  their  engines,  the  land  is 
not  superfluous  within  the  Lands  Clauses  Act, 
1846,  s.  127.    Hooper  v.  Bourne,  infra,  in  C.  A.^^ 
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W.  brought  an  action  for  trespass  against  a 
railway  company  in  placing  part  of  the  pier  of  a 
bridge  oyer  their  line  upon  his  land.  The  land 
bad  been  originally  conveyed  by  the  railway 
<x)mpany  as  snperflaons  land  to  the  plaintifTs 
predecessor  in  title,  by  a  conyeyandie  aescribing 
it  as  bounded  by  the  railway  on  one  side  and 
certain  cottages  on  the  other.  The  railway  was 
in  a  cutting,  and  the  visible  boundary  of  the 
land  was  a  wall  fourteen  inches  thick  at  the 
sur&oe  of  the  ground.  This  wall  was  in  part  a 
retaining  wall,  built  to  prevent  the  side  of  the 
cutting  falling  in,  and  was  much  thicker  below 
the  surface  tluan  above  it.  The  pier  complained 
x>f  extended  less  than  two  feet  from  the  visible 
boundary  wall,  and  was  built  whoUy  upon  ground 
lying  v^ically  above  the  footings  of  the  lower 
part  of  the  wall : — Held,  that  the  ground  verti- 
KisJlj  above  such  footings  was  not  land  required 
for  the  purposes  of  the  railway  within  the  mean- 
ing of  s.  127  of  the  Lands  Clauses  Act,  which  the 
•company  were  unable  to  sell,  and  had  passed  to 
the  plaintiffs  predecessor  under  the  description 
in  the  conveyance.  Ware  v.  L.  B,  i*  A  C.  Ry,<, 
52  L.  J.,  Ch.  198  ;  47  L.  T.  541 ;  31  W.  R.  228. 

ITsdr  or  Intended  User  of  Land.] — ^When  lands 
acquired  by  a  railway  company  under  its  com- 
pulsory powers  are,  at  the  expiration  of  the 
time  prescribed  by  s.  127  of  the  Lands  Clauses 
Act,  1845,  found  not  to  be  required  for  the 
permanent  purposes  of  the  undertaking,  they  are 
superfluous  lands  within  the  meaning  of  that 
section,  though  they  may,  within  that  time,  have 
been  used  for  temporary  purposes  of  the  under- 
taking. G.  W.  By.  V.  May,  43  L.  J.,  Q.  B.  233  ; 
L.  E.  7  H.  L.  283  ;  81  L.  T.  187  ;  28  W.  R.  141. 

The  employment  of  such  lands  by  the  deposit- 
ing upon  them  earth  and  spoil  from  a  neighbour- 
ing cutting,  which  is  allowed  and  intended  to 
remain  there  without  being  of  any  further  use 
to  the  railway,  is,  after  the  depositing  of  such 
•earth  and  soil  has  ceased,  a  user  for  a  temporary 
purpose.    Ih. 

Lssudi  which  is  taken  compulsorily  by  a  railway 
icompany  for  the  purposes  of  its  act,  and  which 
is  bonA  fide  retained  by  the  company  with  a 
reasonable  expectation  of  using  it  for  such  pur- 
poses, does  not  at  the  expiration  of  ten  years 
from  the  time  fixed  for  the  completion  of  the 
^rorks  vest  in  an  adjoining  owner  as  superfluous 
:land  under  the  JUuids  Clauses  Act,  1845,  s.  127, 
merely  because,  from  insufficiency  of  traffic,  or 
from  want  of  funds,  the  company  cannot  imme- 
diately apply  it  to  such  purposes,  although  it  is 
in  the  meanwhile  let  out  to  yearly  tenants,  and 
.applied  to  purposes  for  which  it  is  in  its  then 
condition  suitable.  BetU  v.  O,  E,  By,^  49  L.  J., 
Ex.  197 ;  42  L.  T.  1 ;  28  W.  R.  50 ;  44  J.  P.  282 
— ^H.  L.  (E.)    Affirming  3  Ex.  D.  182— C.  A. 

Li  an  action  of  ejectment  to  recover  lands 
from  a  railway  company  as  superfluous,  the 
question  to  be  left  to  the  jury  is,  whether  a 
reasonable  person  with  a  knowledge  of  all  the 
facts  actually  existing  at  the  end  of  the  ten 
years  prescrioed  in  s.  127,  would  then  have  been 
justified  in  coming  to  the  conclusion  that  the 
lands  would  be  required  for  the  purposes  of  the 
<»mpany.    Ih. 

"miere  a  railway  company  is  authorised  by  its 
-special  act  (with  which  the  Lands  Clauses  Act, 
1845,  and  the  Railways  Clauses  Act,  1845,  are 
incorporated)  to  acquire  lands  compulsorily  and 
jUso  for  extraordinary  purposes,  land  delineated 
in  the  parliamentary  plans,  and  described  in  the 


books  of  reference,  and  purchased  by  the  ocnn- 
pany  pursuant  to  agreement,  no  notice  to  treat 
having  been  given,  must  be  deemed  to  have  been 
acquired  under  the  provisions  of  the  special  act, 
and  the  Lands  Clauses  Act,  1845,  within  the 
meaning  of  s.  127  of  the  latter  act;  and 
although  for  some  years  after  the  puivhaBe  no 
works  are  constructed  upon  the  lanci,  yet  if  at  a 
subsequent  time  it  becomes  useful  for  the  pur- 
poses of  the  railway,  it  cannot  be  deoned  to 
have  been  purchased  for  extraordinary  purposes. 
Hooper  v.  Bourne,  47  L.  J.,  Q.  B.  437 ; 
3  Q.  B.  D.  258 ;  37  L.  T.  594 ;  26  W.  R.  295— 
C.  A.  Affirmed,  49  L.  J.,  Q.  B.  370 ;  5  App.  Cas,  1 ; 
42  L.  T.  97 ;  28  W.  R.  493 ;  44  J.  P.  327— H.L.  (E.) 

The  mere  fact  that  the  land  had  not  been  boilt 
upon  is  not  conclusive ;  all  the  circumstaoces 
must  be  considered.    Ih, 

The  fact  that  the  lands  were  in  the  nei^boiar- 
hood  of  a  populous  town  was  a  circumstanoe  to 
raise  a  presumption  that  the  lands  would  be 
wanted  on  account  of  increased  traffic  on  the 
railway.    Ih, 

Per  Lord  O'Hagan : — ^An  actual  present  inten- 
tion to  employ  the  land  for  the  purposes  of  the 
railway  need  not  have  been  formed  within  the 
prescribed  time,  in  order  to  prevent  a  forfeiture 
at  the  end  of  it.    Ih. 

In  a  case  of  this  kind  the  burden  of  proving  a 
title  to  the  land,  as  superfluous  land,  lies  upon 
the  claimant.  And,  semble,  that  the  fact  that 
they  were  so  wanted  in  1868  raised  a  reasonable 
presumption  that  in  1863  the  want  of  them  for 
railway  purposes  had  been  foreseen.    Ih. 

Per  the  Lord  Chancellor  (Earl  Cairns)  : — ^If  a 
railway  company  purchases  land  and  the  minerals 
under  its  surface,  and  the  surface  is  not  at  that 
time  wanted  for  the  purposes  of  the  railway,  bat 
afterwards  becomes  so,  and  can  be  used  without 
requiring  the  support  of  the  minenUa,  quere, 
whether  there  is  any  authority  which  requires 
the  company  to  sell  the  minenJs  apart  from  the 
land,  or,  in  default  of  such  sale,  vests  them  in 
^e  adjoining  owner.    Ih. 

Hot  within  Limits  of  Dcyiation.]— When  hinds 
are  included  in  the  plans  and  books  of  reference 
scheduled  to  a  company^s  act,  and  are  purdiased 
after  a  notice  from  the  company  to  treat,  they 
are  liable  to  vest  in  the  owners  of  adjoining  lands 
as  superfluous  lands,  although  they  may  not  be 
included  within  the  limits  of  deviation  delineated 
on  the  company's  plans.  Q,  W.  By.  v.  Jfey, 
supra.    And  see  Home  v.  Lymington  By.,  infriL 

Timo  when  I>etenninod.J — ^If  lands  are  not 
liable  to  vest  at  the  expiration  of  the  time 
mentioned  in  s.  127,  they  are  entirely  exempt 
from  the  provisions  of  the  act  applicable  to  the 
sale  or  to  the  vesting  of  superfluous  lands. 
O.  W.  By.  V.  May,  supra. 

ITndortaking  Abandoned.] — ^The  term  "  super- 
fluous lands,"  in  ss.  127  and  128  of  the  Lands 
Clauses  Act,  preceded  by  the  expression  "the 
lands  which  snail  not  be  required  for  the  pur^ 
poses  thereof,"  is  sufficient  to  include  the  case  of 
an  undertaking  being  abandoned.  AsUey  ▼. 
Mawhetter,  Shtiffield  and  Lineolmkire  JSy.,  S 
De  G.  &  J.  453  ;  27  L.  J.,  Ch.  478 ;  4  Jur.  (KA) 
567  ;  6  W.  R.  561. 

Beet  127  of  the  Lands  Clauses  Act  refers  only 
to  superfluous  lands,  and  not  to  the  case  of  the 
railway  being  abandoned  or  given  up.  Smith 
V.  SmUh,  38  L.  J.,  Ex.  37  ;  L.  R.  3  Kx.  282. 
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Sect  127  of  the  Lands  Claofles  Act,  1846,  does 
not  apply  to  the  case  of  a  derelict  line  of  rail- 
way.   Duffy's  EttaU,  In  re,  [1897J  1  Ir.  B.  307. 

**  Dispose  ol*']  —  A  railway  company  com- 
polsorily  purchased  portions  of  A.*s  land  for  the 
purpose  of  a  branch  railway,  bat  suffered  their 
powers  to  expire  without  making  it.  Before  the 
period  of  ten  years,  within  which  they  were 
bound  to  dispose  of  superfluous  lands,  expired, 
they  promoted  a  bill  for  enabling  them  to  make 
another  branch  railway,  and  proceeded  to  carry 
on  works  on  the  above  portions  of  his  land  for 
the  purposes  of  the  proposed  branch  line : — Held, 
that  A.  s  right  of  repurchase  had  not  arisen,  for 
that  the  words  **  dispose  of,"  in  s.  128  of  the 
Lands  Clauses  Act,  refer  to  a  transfer  of  the 
land  to  some  other  person,  not  to  its  application 
to  a  new  purpose.  Antleyy.  Manchester^  Sheffield 
and  ZineolnsAire  By.,  2  De  6.  &  J.  453  ;  27  L.  J., 
Ch.  478  ;  4  Jur.  (N.8.)  667 ;  6  W.  B.  561. 

What  Intarefts  in  Land.] — ^A  company  became 
amalgamated  with  others;  and  the  new  com- 
pany, after  the  period  of  ten  years  had  expired, 
obtained  an  extension  act,  which  provided  that 
the  respective  periods  by  the  several  acts 
relating  to  the  company  limited  for  the  sale  of 
their  superfluous  lands  should  be  extended  for 
five  years  from  the  passing  of  the  act,  and  those 
several  acts  should  be  read  and  construed  as  if 
that  period  had  been  fixed  by  each  of  those  acts 
for  that  purpose : — ^Held,  that  the  obligation  to 
resell  the  surplus  land  applied  to  reversions  or 
rather  partial  interests  in  land  acquired  by  the 
company  as  well  as  to  property  in  which  they 
had  acquired  the  fee-simple.  Moody  v.  Corbetty 
35  L.  J.,  Q.  B.  161 ;  L.  B.  1  Q.  B.610  ;  14  W.  B. 
737— Ex.  Ch.    S.  a,  in  Q.  B.,  6  B.  &  S.  859. 

nines  and  Minerals.! — When  lands  which  a 
railway  company  is  authorised  by  its  special  act 
to  take,  have  been  conveyed  to  them,  together 
with  an  express  grant  of  the  yiines  and  m&eralB 
thereunder,  although  the  surface  may  after- 
wards become  superfluous  by  virtue  of  the  Lands 
Clauses  Act,  s.  127,  yet  the  mines  and  minerals 
do  not  vest  in  the  adjoining  owners.  Hooper  v. 
Bourne,  49  L.  J.,  Q.  B.  370 ;  6  App.  Cas.  1 ;  42 
L.  T.  97  ;  28  W.  B.  493 ;  44  J.  P.  327— H.  L.  (B.) 

Aoeommodation  Workf .] — ^A  railway  company 
bought  from  the  plaintiff  a  small  piece  of  land, 
the  whole  of  which,  according  to  their  original 
plan,  would  have  been  covered  by  the  embank- 
ment of  the  railway.  Being  obliged  to  provide 
a  communication  between  severed  lands  of 
another  landowner,  the  company  altered  their 
levels  so  as  to  narrow  the  embankment  and  leave 
unoccupied  a  strip  of  the  land  purchased  from 
the  plamtiff.  This  strip  they  turned  into  a  road 
for  the  use  of  the  other  landowner.  The  plaintiff 
thereupon,  before  the  period  named  for  the  sale 
of  superiluous  lands  arrived,  filed  a  bill  to  enforce 
«  right  of  pre-emption  as  to  the  strip : — Held, 
that  the  land  was  not  superfiuous  land,  for  that 
the  making  accommodation  works  which  the 
company  was  compellable  to  make  was  one  of 
the  purposes  of  their  acts,  and  that  the  plaintiff, 
therefore,  had  no  title  to  relief.  Beauchamp 
(Earl)  V.  G,  W.  jRy.,  88  L.  J.,  Ch.  162  ;  L.  B.  3 
Ch.  745  ;  19  L.  T.  189  ;  16  W.  B.  1155. 

Lands  acquired  by  Volnntaiy  Agreement.] — 
Lands  taken  compnlsorily  by  the  promoters  of  a 
railway,  unless  used  or  disposed  of  within  the 


statutory  period,  are  deemed  superfluous  lands, 
and  as  sucn  vest  in  the  adjoining  owners.  But 
this  statutory  rule  has  no  application  to  lands 
acquired  by  voluntary  agreement  for  extra- 
ordinary purposes  arising  incidentally.  City  of 
Glatgow  By.  v.  Caledonian  By.,  L.  B.  2  h!.  L. 
(ScO  160. 

When  lands  are  included  in  the  plans  and 
books  of  reference  scheduled  to  a  company*s  act, 
and  are  purchased  after  a  notice  from  the  com- 
pany to  treat,  they  are  liable  to  vest  in  the 
owners  of  adjoining  lands  as  superfluous  lands, 
although  they  may  have  been  purchased  at  a 
price  settled  by  private  agreement  and  without 
arbitration.     O.  W,  By,  v.  May,  infra. 

A  railway  company,  by  its  special  act, 
obtained  in  1856,  was  authorised  to  construct  a 
railway  and  a  landing-place,  and  also  to  purchase 
from  the  owners  thereof,  upon  terms  to  be 
mutually  agreed  upon,  a  bridge  across  a  river, 
together  with  all  rights,  lands,  toUs  and  works 
connected  therewith.  The  repair  of  the  bridge 
was  essential  for  the  safety  of  the  railway.  The 
owners  of  adjoining  land  brought  ejectment  in 
respect  of  some  of  the  land  connected  with  the 
bridge,  and  not  included  within  the  limits  of 
deviation  of  the  railway,  on  the  ground  that  it 
was  superfluous  land,  which  had  become  vested 
in  them  under  the  Lands  Clauses  Act,  1845, 
8. 127 : — ^Held,  that  this  section  did  not  apply  to 
land  acquired,  as  this  was,  by  purchase,  nor  to 
land  obtained  for  this  purpose ;  and  that,  there- 
fore, the  railway  company  did  not  forfeit  its 
right  to  hold  the  lands  sought  to  be  recovered, 
although  not  used  by  the  company  for  the  rail- 
way.   Home  V.  Lyminffton  By,,  31  L.  T.  167. 

The  right  of  pre-emption  Is  oonflned  to  land 
acquired  by  a  company  under  its  parliamentary 
powers  ;  but  if  the  usual  notice  to  treat  has  been 
given  in  exercise  of  the  powers,  the  right  is  not 
lost  in  consequence  of  the  price  being  subse- 
quently settled  by  agreement  instead  of  an  award 
or  an  inquiry  before  a  jury.  Carington  v. 
Wyeombe  By,,  L.  B.  3  Ch.  213  ;  18  L.  T.  96  ;  16 
W.  B.  494. 

How  Separated  firom  Land  Beqnired  by  Com- 
pany.]— **  Superfluous  land"  must  be  land  sepa- 
rated oy  a  v^tical,  not  by  a  horizontal,  boundary 
from  land  required  for  the  purposes  of  the 
company.  Metropolitan  Dittriot  By.  and  Cosh, 
In  re,  49  L.  J.,  Ch.  277  ;  13  Ch.  D.  6o7  ;  42  L.  T. 
73 ;  28  W.  B.  686  ;  44  J.  P.  393— C.  A. 

A  railway  company  purchased  land  for  the 
purpose  of  making  an  underground  railway.  They 
excavated  the  soil,  constructed  the  line,  and  then 
built  an  arch  over  it,  and  replaced  the  surface 
over  the  arch: — Held,  that  tne  company  were 
not  authorised  by  s.  127  of  the  Lands  Clauses 
Act,  1845,  to  sell  the  vacant  space  over  the  ardi 
as  "superfluous  land."    lb. 

Where  a  station  is  erected  on  arches  on  land 
taken  for  the  purposes  of  a  private  act,  the  part 
of  the  land  under  the  arches  is  not  **  superfluous 
land "  within  s.  127  of  the  Lands  Clauses  Act. 
MulUner  v.  Midland  By.,  48  L.  J.,  Ch.  258  ;  11 
Ch.  D.  611  ;  40  L.  T.  121 ;  27  W.  B.  330. 

Time  for  Bale  Extended  by  Statute.] — ^When 
lands  had  vested  in  the  adjoining  owners  at  the 
expiration  of  the  time  prescribed  by  s.  127,  an 
act  of  parliament,  passea  in  the  following  year, 
extending  the  time  for  the  sale  of  superfluous  lands 
belonging  to  the  company,  was  held  not  to  apply 
to  those  lands,  though  they  were  at  the  passing  A 
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the  act  in  the  ostensible  possession  of  the  com- 
pany, or  their  lessees,  as  market  gardeners. 
0.  IT.  By.  V.  May,  43  L.  J.,  Q.  B.  23? ;  L.  R.  7 
H.  L.  283  ;  81  L.  T.  187  ;  23  W.  R.  141. 

The  woids  of  a  section  extending  the  time  for 
the  resale  will  not  be  construed  so  as  to  defeat 
the  vested  rights  which  had  arisen  from  the  lapse 
of  the  time  allowed  for  the  resale.  Moody  v. 
Corbett,  35  L.  J.,  Q.  B.  161  ;  L.  R.  1  Q.  B.  510  ; 
14  W.  R.  737— Ex.  Ch.  8.  C,  in  Q.  B.,  6  B. «:  S. 
859. 

Eridenee — Onui  of  Proof.] — The  burden  of 
proving  a  title  to  land,  as  superfluous  land,  lies 
upon  the  claimant.  Hooper  v.  Bourne^  49  L.  J., 
Q.  B.  370  ;  6  App.  Cas.  1  ;  42  L.  T.  97;  28  W.  R. 
493  ;  44  J.  P.  327— H.  L.  (B.) 


Strip   between  Hedge  and  rence.] — A 


railway  company  in  1838  bought  part  of  a  field 
under  the  powers  of  their  act,  and  erected  a  poet- 
and-rail  fence  on  the  boundary.  They  then  made 
a  ditch  within  the  fence,  and  threw  up  a  bank 
on  which  they  planted  a  quickset  hedge  at  the 
distance  of  four  feet  six  inches  from  the  fence.  As 
the  hedge  grew  up  the  fence  was  allowed  to  fall  into 
decay,  and  about  the  year  1846  it  was  remoyed. 
From  the  year  1854  up  to  the  commencement  of 
this  action  in  1875,  the  strip  of  land  between  the 
quickset  hedge  and  the  site  of  the  fence  was 
occupied  and  cultivated  with  the  remainder  of 
the  field,  partly  as  an  arable  field  and  partly  as 
garden-ground,  the  railway  company  in  no  way 
intei^ering  with  it  except  that  their  workmen 
went  over  it  to  trim  the  nedge: — ^Held,  that  the 
circumstances  conclusively  shewed  the  strip 
between  the  hedge  and  the  line  of  the  post-and- 
rail  fence  to  be  superfluous  land  within  the 
meaning  of  the  Lands  Clauses  Act,  1845,  s.  127, 
and  that  it  had  therefore  vested  in  the  owner  of 
the  rest  of  the  field,  and  moreover,  that  the 
owner  of  the  rest  of  the  field  had  had  such  a  pos- 
session of  the  strip  in  question  as  was  sufficient 
to  extinguish  the  title  of  the  company  under  the 
Statute  of  Limitations.  Norton  v.  X.  ^'  N,  W. 
My.,  13  Ch.  D.  268  ;  41  L.  T.  429 ;  28  W.  R.  173 
— C.  A. 


Oonveyanoe  by  Company  not  OonoloiiYe.] 


— The  mere  fact  of  a  railway  company  purporting 
to  convey  away  lands  acquired  by  them  for  the 
purposes  of  their  undertaking  is  not  conclusive 
to  shew  that  the  lands  so  conveyed  are  super- 
fiuous  lands  within  the  meaning  of  s.  128  of  the 
Lands  Clauses  Act,  1845.  Ther^ore  in  an  action 
brought  by  H.  against  both  companies  to  estab- 
lish his  right  of  pre-emption  under  s.  128  of 
the  Lands  Clauses  Act,  1845,  in  the  lands  con- 
veyed, the  ten  years  from  the  time  fixed  by  the 
M.  Company's  acts  for  the  completion  of  their 
works  not  having  yet  expired : — Held,  that  the 
mere  fact  of  the  conveyance  was  not  sufficient 
to  shew  that  the  lands  were  superfluous  within 
the  meaning  of  that  section ;  and  that,  inasmuch 
as  it  appeared  from  the  evidence  that  had  the 
lands  remained  in  the  hands  of  the  M.  Company 
they  would  not  have  been  superfluous  for  the 
purposes  of  that  company  within  that  section, 
the  plaintiffs  right  of  pre-emption  had  not  yet 
arisen.  Ifobbt  v.  Midland  My.,  51  L.  J.,  Ch. 
320 ;  20  Ch.  D.  418  j  46  L.  T.  270  j  30  W.  R. 
616. 

Land  acquired  by  a  railway  company  for  the 
purposes  of  their  undertaking  was  within  the 
period  prescribed  by  statute  for  the  sale  of  their 


superfluous  land  compulsorily  purchased  by 
another  railway  company : — Held,  that  sudi 
compulsory  sale  was  not  evidence  that  the  land 
was  superfluous  land  in  the  hands  of  the  selling 
company  within  s.  127  of  the  Lands  Cbiuaes 
Act,  1845,  and  that,  consequently,  the  right  of 
pre-emption  under  s.  128  did  not  arise.  Caring^ 
ton  V.  Wycombe  By.  (37  L.  J.,  Ch.  213 ;  L.  R.  3 
Ch.  377)  and  Bobbg  v.  Midland  By,  (51  L.  J., 
Ch.  320  ;  20  Ch  D.  418)  discussed.  DunkiU  t. 
MfHh  Eagtem  By.,  65  L.  J.,  Ch.  178  ;  [1896]  1 
Ch.  121  ;  73  L.  T.  644 ;  44  W.  R.  231 ;  60  J.  P. 
22ft— C.  A. 


Eridenee   of  Attempted   Sale.] — ^In  an 


action  against  a  railway  company  to  recover  a 
piece  of  superfluous  hmd  which  the  company 
was  bound  to  dispose  of  within  ten  years  after  it 
had  been  acquired  by  the  company,  the  plain  tiiS 
proposed  to  shew  that  thirteen  years  after  that 
time  the  company  put  the  land  up  for  sale  by 
public  auction  as  superfluous  land.  In  order  to 
prove  this  fact  the  auctioneer  was  called,  who 
deposed  that  he  had  received  his  instructions  for 
the  sale  from  one  of  the  directors  of  the  company, 
and  also  from  a  person  who  acted  as  their  solicitor 
in  former  sales  of  land : — Held,  that  this  was  not 
even  prim&  facie  proof  that  the  sale  was  by  the 
authority  of  the  company,  although  more  than 
twelve  months  had  elapsed  between  the  sale  and 
the  triaL  Moody  v.  i.  B,  ^  8,  C.  By,,  1  B.  &  S. 
290  ;  31  L.  J.,  Q.  B.  54  ;  9  W.  R.  780. 

A  description  in  an  advertisement  of  sale  of 
lands  "as  superfluous  lands"  is  sufficiait  to 
stamp  the  lands  with  the  character  of  superfluous 
lands.  Z.  4'  ^  ^-  ^V-  "^^  Blaekmore,  39  L.  J^ 
Ch.  713 ;  L.  R.  4  H.  L.  610 ;  23  L.  T.  504 ;  19 
W.  R.  305. 

Lands  used  for  Building  Pnrpoios.] — ^Lands 

used  for  building  purposes  must  be  lands  actnally 
laid  out  for  that  purpose  at  the  time  of  their 
being  taken  by  the  railway.  Cdrentry  v.  i.  B.  ^ 
8.  a  By.,  37  L.  J.,  Ch.  90 ;  L.  R.  5  Eq.  104 ; 
17  L.  T.  368  ;  16  W.  R.  267. 

And  they  will  not  be  brought  within  the 
exception  in  s.  128,  "  as  used  for  building  pur- 
poses," merely  by  being  marked  out  in  plots  for, 
and  by  being  capable  of  being  used  for,  building 
purposes,  but  must  be  connected  with  build- 
ing purposes.  L.  ^  8.  W.  By.  v.  Blaekmore, 
infra. 

Lands  within  a  Town*] — ^To  bring  lands  within 
the  exception  in  s.  128  as  within  a  town,  they 
must  be  encompassed  by  the  buildings  consti- 
tuting the  town.  L.  ^  8.  W.  By.  v.  Blaekmore, 
39  L.  J.,  Ch.  713  ;  L.  R.  4  H.  L.  610  ;  23  L.  T. 
504  ;  19  W.  R.  305. 

The  terms  of  the  exception  of  the  Lands  Clauses 
Act,  s.  128,  in  respect  of  land  situate  within  a 
town,  or  land  built  upon  or  used  for  building 
purposes,  are  not  satisfied  by  the  mere  fact  of 
the  land  taken  being  within  the  borough  hoon- 
dary  of  some  town,  or  having  upon  it  one  or  two 
bouses,  or  being  capable  of  use  as  building 
ground.  But  it  must  either  belong  to  that  part 
of  the  solum  of  a  town  which  is  surrounded  or 
covered  by  continuous  houses,  or,  if  not  situate 
in  a  town  itself,  be  land  covered  with  continuous 
buildings  eodem  modo  in  which  the  solum  of  the 
town  may  be  described  as  so  covered,  or  be  laud 
actually  and  de  facto  used  for  building  purposes* 
Carington  v.  Wycombe  By.,  37  L.  J..  Ch.  213 ; 
L.  R.  3  Ch.  377  ;  18  L.  T.  96  ;  16  W.  R.  494. 
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2.  Bights  of  Vendobb  and  Adjoininq 

OWNEBS. 

"Owner**  of  Land  from  whieh  pnrchMod 
Lands  wero  Severed.] — The  land  purchased  from 
tlie  plaintifE  was  separated  from  the  rest  of  his 
property  by  a  high  road : — Held,  that  he  was 
nevertheless  owner  of  the  lands  from  which  the 
purchased  lands  were  originally  severed,  within 
the  meaning  of  8,  128  of  the  Lands  Clauses  Act| 
1845.  ITobbn  T.  Midland  By.,  51  L.  J.,  Ch.  320  ; 
20  Ch.  i).  418  ;  46  L.  T.  270  ;  30  W.  R.  516. 

Adjoining  Owner.] — A  person  may  be  an 
adjoining  owner  to  superfluous  lands  within 
s.  128  of  the  Lands  Clauses  Act,  although  he 
purchased  such  adjoining  lands  from  the  com- 
pany itself.  And,  it  would  not  be  sufficient  if 
bis  lands  only  touched  the  superfluous  lands  at  a 
point.  Z.  4*  S.  W,  Ry.  v.  Btaehmyre^  39  L.  J., 
Ch.  713 ;  L.  R.  4  H.  L.  610 ;  23  L.  T.  504 ;  19 
AV.  R.  305. 

All  adjoining  proprietors  have  equal  rights  of 
pre-emption,  and  if  there  is  one  only,  an  inquiry 
will  be  directed  whether  any  adjoining  owners 
are  desirous  of  purchasing.    lb. 

The  existence  of  a  boundary  wall  between  the 
superfluous  and  adjoining  land  does  not  deprive 
the  adjoining  owner  of  his  right  of  pre-emption. 
lb. 

When  commonable  lands  have  been  inclosed 
under  an  award  made  pursuant  to  a  local  statute, 
passed  subsequently  to  41  Geo.  3,  c.  109,  and  by 
the  award  the  soil  of  the  roads  running  between 
the  allotments  remains  vested  in  the  lord  of  the 
manor,  if  the  land  upon  one  side  of  a  road 
becomes  superfluous  within  the  Lands  Clauses 
Act,  s.  127,  it  will  vest  in  the  lord  of  the  manor, 
for  the  right  to  the  grass  and  herbage  arising 
upon  the  road  under  41  Geo.  3,  c.  109,  s.  11,  is 
insufficient  to  render  the  proprietor  of  the  close 
upon  the  other  side  of  the  road  an  adjoining 
owner.  Hooper  v.  Bownvd^  47  L.  J.,  Q.  B.  437  ; 
3  Q.  B.  D.  258 ;  87  L.  T.  594 ;  26  W.  R.  295— 
C.  A.    8.  C.^  in  H.  L.,  supra. 

Private  land  separated  surplus  lands  of  a  rail- 
way from  the  lands  of  certain  lessees  who  had  a 
right  of  way  over  it,  the  ownership  of  the  soil 
being  in  their  reversioner : — Helo,  that  they 
werc  nevertheless  adjoining  ownera  Coventry  v. 
X.  B.  ^-  8.  a  Ry.,  37  L.  J.,  Ch.  90  ;  L.  R.  5  Eq. 
104  ;  17  L.  T.  368  ;  16  W.  R.  267. 

Several  persons  were  owners  adjoining  a  piece 
of  surplus  land  all  in  one  piece : — Held,  that  they 
were  each  entitled  to  a  pre-emption  over  the 
whole  before  any  part  of  it  could  be  sold  to  a 
stranger.    lb. 

Mode  of  Apportionment.] — The  Court  of 

Queen's  Bench  having  decided  that  the  surplus 
land  forfeited  by  the  company  must  be  appor- 
tioned among  the  adjoining  owners  according  to 
a  line  drawn  from  the  point  where  their  boun- 
daries met  to  the  nearest  point  of  the  land 
actually  used  by  the  company  : — Held,  that  this 
mode  of  apportionment  was  wrong,  and  that  the 
land  ought  to  be  divided  among  the  owners  of 
the  adjoining  properties  in  proportion  to  the 
frontage  of  each  ;  that  is,  the  length  of  the  line 
of  contact  of  each  property,  if  the  line  was  made 
straight  from  the  point  of  intersection  of  the 
boundaries  on  one  side,  to  the  point  of  intersec- 
tion of  the  boundaries  on  the  other.  Moody  v. 
Corbett,  35  L.  J.,  Q.  B.  161 ;  L.  R.  1  Q.  B.  510 : 

VOL.   VIII. 


14  W.  B.  737--EX.  Ch.  8.  C,  in  Q.  B.,  5  B.  &  8. 
859. 

Aooeptanee  not  Veoesiary.] — If  superfluous 
lands  are  not  sold  within  the  time  prescribed  by 
8  &  9  Vict  c.  18,  8. 127,  they,  at  the  expiration 
of  that  time,  vest  in  the  owners  of  the  adjoining 
lands,  and  no  act  is  necessary  on  the  part  of 
such  owners  indicating  their  acceptance  of  such 
lands:  O.  W.  Ry.  v.  Maij,  43  L.  J.,  Q.  B.  2«3 ; 
L.  R.  7  H.  L.  283  ;  31  L.  T.  137  ;  23  W.  R.  141. 

Land  offered  for  Sale  before  Ton  Yean.] — 
Although  the  right  of  pre-emption  cannot  be 
claimed  in  regard  to  superfluous  land  which 
remains  in  the  possession  of  the  company  until 
the  expiration  of  ten  years  from  the  time  limited 
by  its  act  for  the  completion  of  its  works,  yet,  if 
the  company  at  any  earlier  period  offers  the  land 
for  sale  to  a  third  party,  the  right  arises  at  once. 
Carinyton  v.  Wyeombe  Ry.,  L.  R.  3  Ch.  213  ;  18 
L.  T.  96 ;  16  W.  R.  494. 

The  right  of  an  adjoining  owner  to  claim 
pre-emption  of  superfluous  lands  arises  if  within 
the  ten  years  allowed  by  the  act  the  company 
attempts  to  sell  such  lands.  L.  ^  8.  TT.  Ry.  v. 
Blaekniore,  supra. 

Land  applied   to  now  Pnrpoio  bolbre  Ton 

Yean.] — ^A  railway  company  compulsorily  pur- 
chased portions  of  A.*s  huid  for  the  purpose  of  a 
branch  railway,  but  suffered  their  powers  to 
expire  without  making  it.  Before  the  period  of 
ten  years,  within  which  they  were  bound  to 
dispose  of  superfluous  lands,  had  expired,  they 
promoted  a  bill  for  enabling  them  to  make 
another  branch  railway,  and  proceeded  to  carry 
on  works  on  the  above  portions  of  A.'s  land  for 
the  purposes  of  the  proposed  branch  line  : — 
Held,  that  A.'s  right  of  repurchase,  under  s.  128 
of  the  Lands  Clauses  Act,  .had  not  arisen,  for  that 
the  words  '•^  dispose  of,"  in  that  section,  refer  to 
a  transfer  of  the  land  to  some  other  person,  not 
to  its  application  to  a  new  purpose.  Attley  v. 
Ma/neheitter,  Sheffield  and  Jbincolnahire  Ry..  2 
De  G.  &  J.  453  ;  27  L.  J.,  Ch.  478  ;  4  Jur.  (N^.) 
567  ;  6  W.  B.  561. 

WlLOtlier  Bight  is  Personal  only.]— The  right 
of  pre-emption  of  superfluous  lands  under  the 
Lands  Clauses  Act,  s.  128,  is  not  confined  to  the 
proprietors  from  whom  the  company  purchased, 
but  devolves  to  future  proprietors  of  the  lands 
from  which  the  purchased  lands  were  severed. 
Carington  v.  Wycombe  Ry.,  L.  R.  2  £q.  825  ;  15 
L.  T.  49  ;  14  W.  R.  1018.  See  8.  C,  on  appeal, 
supra. 

An  act  of  parliament  gave  a  company  powei 
to  buy  lands  for  the  purpose  of  its  undertaking, 
and  to  resell  any  lands  which  it  might  purchase 
but  not  make  use  of,  and  directed  it  before 
selling  any  land,  to  offer  the  same  to  the  person 
or  persons  of  whom  it  was  purchased,  but  it 
fixed  no  limit  of  time  within  which  the  sale  of 
surplus  land  was  to  be  made : — Held,  that  the 
right  of  pre-emption  thus  given  was  merely 
personal  to  an  individual  from  whom  land  was 
purchased,  and  was  extinguished  on  his  death. 
Highgate  Arohtoay  Co,  v.  Jeakee,  40  L.  J.,  Ch. 
408 ;  L.  R.  12  Eq.  9 ;  24  L.  T.  567 ;  19  W.  R. 
692. 

Statute  of  Limitations.] — ^A  railway  oompany 
in  1838  bought  part  of  a  field  under  the  powers 
of  their  act,  and  erected  a  post  and  rail  fence  on 
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tbe  boniidaiy.  They  then  made  a  ditch  within 
the  fence,  and  threw  np  a  bank,  on  which  they 
phinted  a  qoickset  hedge,  at  the  distance  of  foor 
feet  six  inches  ^m  &e  fence.  As  the  hedge 
grew  np,  the  fence  was  allowed  to  faJl  into  decay, 
and  abont  the  year  1846  it  was  removed.  From 
the  year  1854  np  to  the  commencement  of  this 
action  in  1876,  the  strip  of  land  between  the 
quickset  hedge  and  the  site  of  the  fence  was 
occupied  and  coltiyated  with  the  remainder  of 
the  field,  partly  as  an  arable  field  and  partly  as 
garden  ground,  the  railway  company  in  no  way 
interfering  with  it,  except  that  their  workmen 
went  oyer  it  to  trim  the  hedge : — Held,  that 
(notwithstanding  Searby  y.  Tottenham  Ry.,  L.  B. 
5  Eq.  409),  the  owner  of  the  rest  of  the  field 
had  had  such  a  possession  of  the  strip  in  question 
as  was  sufficient  to  extinguish  the  title  of  the 
company  under  the  Statute  of  Limitations. 
yifrtoft  Y.  i.  4'  JV:  W.  Ry.,  13  Ch.  D.  268 ;  41 
L.  T.  429  ;  28  W.  a  173— C.  A. 

3.  Hale  A2n>  DispoeiTioK. 

Before  Qffv  to  a^ioiniiig  Owner.] — A  railway 
company  having,  by  the  act  of  parliament  incor- 
porating them,  a  power  to  sell  any  lands  which 
they  mig^t  not  require  for  their  purposes,  "  pro- 
vided always,  that  the  said  company,  before  they 
should  dispose  of  any  such  lands,  &c.,  should 
first  offer  to  sell  such  lands.  &c,  to  the  person 
or  persons  whose  premises  should  immediately 
join  the  lands,  &c,  proposed  to  be  sold,"  &c., 
sold  by  public  auction  certain  premises  to  the 
defendant,  without  having  previously  made  any 
offer  to  sell  to  the  owner  of  the  adjoining 
premises.  Defendant  took  that  objection  to  the 
title,  and  then  the  company  made  the  offer  to 
the  adjoining  owner,  which  was  declined.  The 
company  filed  their  bill  for  specific  performance : 
— Held,  upon  a  case  at  law  sent  from  the  Court 
of  Chancery,  that,  by  the  subsequent  offer  to  the 
owner  of  the  adjoining  premises,  the  company 
had  a  power  to  sell  and  convey  the  premises  in 
question  to  the  defendant.  London  and  Oreen- 
wich  Ry,  V.  Goodchild,  3  Bailw.  Cas.  607 ;  13 
L.  J.,  Ch.  224  ;  8  Jur.  455. 

Held,  upon  the  equity  reserved,  that  the 
objection  was  one  of  conveyance  and  not  of  title, 
and  that  the  company  were  not  incapacitated 
from  contracting  to  sell  prior  to  the  offer  of 
pre-emption,  but  only  from  conveying ;  and  that 
their  neglect  to  make  the  offer  prior  to  the  con- 
tract was  not  such  a  misfeasance  as  to  prevent 
them  from  enforcing  the  contract.    lb. 

Conditioiiii  ae  to  Title.] — A  contract  for 


sale  of  superfluous  land  of  a  railway  company 
which  had  been  conveyed  by  the  company  to 
the  vendor  contained  a  stipulation  that  the 
purchaser  should  assume  and  admit  that  every- 
thing (if  anything  was  necessary)  was  done  by 
the  company  to  enable  them  to  sell  the  land  as 
surplus  land,  and  should  not  call  for  or  require 
production  of  any  evidence  to  that  effect ;  and  a 
further  stipulation  that  if  the  purchasers  should 
fail  to  comply  with  the  terms  of  the  agreement 
the  deposit  should  be  forfeited  to  the  vendor. 
The  land  was  not  situate  in  a  town  or  used  for 
building  purposes.  In  the  course  of  the  investi- 
gation of  the  title  the  purchaser  discovered  that 
the  prior  owners  had  not  waived  their  right  of 
pre-emption ;  and  as  the  vendor  refused  to 
remedy  the  defect,  the  purchaser  brought  an 
action  claiming   a   return  of  the  deposit  and 


damages.  The  vendor  then  sold  the  land  to  one 
of  the  prior  owners : — Held,  that  the  parrlwcT 
was  bound  by  the  stipulations  to  admit  the  title 
of  the  company  to  sdl  to  the  vendor ;  and  that 
as  he  had  refused  to  abide  by  that  stipnlatioB  he 
had  broken  the  contract,  aiid  could  not  main- 
tain the  action,  or  claim  a  return  of  his  deposit. 
Hamandr.Bett,iSIj.J.,Ch,W3;  12Ch.D.l; 
27  W.  R.  742. 

AlieaatiOB  of  Land  imAer  Arch.] — ^A  Taihray 
company,  having  the  usual  powers  under  their 
special  act  to  take  and  use  land  for  the  purpose 
of  the  railway  and  w<H:ks,  cannot,  vdiedier  for 
valuable  consideration  or  otherwise,  »ii«'w«t^  for 
any  purpose  except  the  purposes  of  the  act  any 
portion  of  its  land,  not  being  "•  superfluous  land" 
within  s.  127  of  the  Lands  Clauses  Act,  1845,  and 
not  being  land  taken  for  extraordinary  purposes 
within  s.  45  of  the  Railways  Clauses  Act,  184S, 
nor  any  easement  over  the  same.  Mnllimer  v. 
Midland  Ry.,  48  L.  J.,  Ch.  258  ;  11  Ch.  D.  611 ; 
40  L.  T.  121 ;  27  W.  R.  330. 

The  B.  railway  company  having,  under  their 
act,  acquired  land,  constructed  Uieir  raflwav, 
and  erected  a  station  which  was  partly  builc  on 
arches,  sold  to  their  contractors  their  superfluous 
land,  and  also  purported  to  convey  to  them 
without  consideration  a  right  of  way  under  one 
of  the  arches  leading  to  part  ot  the  land  so  sokl 
though  not  being  a  way  of  necessity  theretti. 
The  contractors  sold  the  land  and  alleged  right 
of  way  to  the  plaintiff.  The  M.  railway  com- 
pany had,  under  the  said  act,  entered  into  a 
working  agreement  with  the  B.  railway  rom- 
pany,  whereby,  after  the  line  was  opened,  the  M. 
railway  company  were  **to  manage,  work  and 
use  "  the  railway  and  works,  and  to  devek^  the 
traffic.  The  H.  railway  company  now  required 
the  arch  in  question  as  a  closed  yard  for  loading 
and  unloading  goods.  In  an  action  by  the  plain- 
tiff to  restrain  the  M.  railway  company  from 
interfering  with  his  right  of  way  : — ^Heki.  that 
the  alienation  of  the  right  of  way  under  the  act 
was  ultra  vires ;  that  the  M.  railway  company 
were  entitled  to  use  the  land  under  the  arch  in 
the  way  proposed ;  and  that,  their  title  being 
prior  to  that  of  the  plaintiff,  who  must  be  taken 
to  have  notice  of  the  company's  rights,  his  action 
could  not  be  sustained.    lb. 

Power  of  Sale  in  Aetl — ^A  railway  company 
had  the  usual  power  of  selling  superfluous  lands. 
By  a  subsequent  extension  act,  powers  were 
given  to  the  company  of  leasing  and  mortgaging, 
without  limit  as  to  time,  such  of  these  lands  as 
were  connected  with  the  structure  of  the  rail- 
way : — Held,  that  the  extension  act  did  not  take 
away  the  power  of  sale  and  substitute  powers  of 
leasing  and  mortgaging,  but  amplified  the  power 
of  sale  by  removing  some  of  the  restrictions  upon 
it  Tomlin  v.  Budd,  43  L.  J.,  Ch.  627  ;  L.  R.  18 
Eq.  368 ;  22  W.  R.  629. 

TaloBg  up  Award,  as  to.]— Where  under  the 
Lands  Clauses  Act,  1845,  s.  130,  a  reference  took 

Elaoe  to  ascertain  the  price  of  certain  superfluous 
ind  of  a  railway  company,  and  the  arbitrator, 
who  was  appointed  and  proceeded  under  the 
earlier  sections  of  the  statute,  made  his  awaxd, 
which  the  company  refused  to  t^e  up ;  the 
court,  upon  an  application  for  a  mandamus  to 
compel  the  company  to  take  it  up,  refused  the 
writ.  Jonet  v.  Sowth  Staffordshire  Ry^  19  U  T. 
603. 
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Sale  by  one  Oompuj  to  aaother.]— The  M., 
railway  company  haying,  under  their  special  act 
passed  in  1872,  acquired  for  the  purposes  of  their 
undertaking  certain  lands  forming  part  of  a 
farm  belongin<;  to  H.,  purported,  acting  in  excess 
of  their  parliamentary  powers,  to  sell  and  convey 
the  lands  to  the  S.  railway  company  under  a 
bonA  fide  arrangement  by  which  they  were  to  be 
held  and  used  for  the  purposes  of  the  under- 
takings of  both  companies: — Held,  that  the 
conveyance  from  the  M.  company  to  the  S.  com- 
pany must  be  set  aside  as  ultra  vires.  Ifobbi  v. 
Midland  By.,  51  L.  J.,  Ch.  320  ;  20  Ch.  D.  418  ; 
46  L.  T.  270  ;  30  W.  R.  616. 

CoTonaiit  to  SeeonYey— Validity  .J — By  a  deed 
dated  In  August,  1865,  which  recited  that  the 
railway  company  were  seised  in  fee-simple  of 
certain  land  which  was  no  longer  required  for 
the  purposes  of  their  railway,  the  company 
conveyed  the  land  to  G.  in  fee  for  100/.  and 
<T.  covenanted  w^ith  the  company  that  he,  his 
heirs  or  assigns,  woul<l  at  any  time  thereafter 
whenever  the  land  might  be  required  for  the 
railway  or  works  of  the  company,  and  whenever 
thereunto  requested  by  the  company  on  a  six 
calendar  months*  notice,  and  upon  receiving 
100/.,  reconvey  the  land  to  the  company  : — Held, 
that  the  covenant  reserved  to  the  company  an 
interest  in  the  land,  and  that  the  sale  was  ultra 
vires  and  void,  for  that  under  the  Lands  Clauses 
Act,  1845,  s.  127,  land  sold  by  a  company  as 
superfluous  land  must  be  sold  absolutely  without 
reserving  any  interest  to  the  company.  L.  ^ 
S.  W,  By.  V.  Gomm,  51  L.  J.,  Ch.  630  ;  20  Ch.  D. 
562  ;  46  L.  T.  449  ;  30  W.  R.  620— C.  A. 

A.  conveyed  land  to  6.,  reserving  the  minerals, 
and  covenanted  that  in  case  he,  his  heirs  or 
■assigns,  should  at  any  time  sell  the  minerals 
under  the  adjoining  land,  he,  his  heirs  or  assigns, 
would  offer  to  B.,  his  heirs  or  assigns,  the  reserved 
minerals  at  the  same  price  per  acre  : — ^Held,  that 
the  covenant  was  not  obnoxious  to  the  rules 
■against  perpetuities,  and  the  offer  must  be  made 
in  writing.  Birwnngham  Oanal  Co.  v.  Cart- 
wright,  48  L.  J.,  Ch.  552 ;  11  Ch.  D.  421 ;  40 
L.  t.  784  ;  27  W.  R.  697. 

A  covenant  by  a  purchaser  of  superfluous  lands, 
sold  under  s.  127  of  the  Lands  Clauses  Act,  1845, 
to  resell  a  strip  of  the  land  ten  feet  wide,  at  4/. 
a  perch,  to  the  railway  company  when  required, 
does  not  invalidate  the  conveyance  of  the  whole 
plot  of  land  sold  by  the  company.  L.  ^  8.  W, 
By.  V.  Otwim  (20  Ch.  D.  562)  distinguished. 
Bay  V.  Walker,  61  L.  J.,  Q.  B.  718  ;  [1892]  2 
Q.  B.  88. 

A  railway  company  on  the  12th  of  July,  1867, 
conveyed  certain  superfluous  lands,  the  period 
for  the  sale  of  which  under  their  special  act 
•expired  on  the  13th  Of  July,  1867,  and  the  convey- 
ance contained  a  covenant  by  the  purchasers 
that  they  would  pay  the  purchase- money  on  or 
before  the  12th  of  July,  1869,  with  interest  in 
the  meantime ;  and  by  an  indenture  of  even 
•date  and  made  between  the  same  parties,  it  was 
declared  that  until  the  whole  of  the  purchase- 
money  and  interest  were  paid  the  company 
should  have  a  lien  on  the  deea  of  conveyance  and 
the  lands  therein  comprised: — Held,  upon  a 
summons  under  the  Vendor  and  Purchaser  Act, 
1874,  raising  the  question  whether  s.  127  of  the 
Lands  Clauses  Act,  1845,  had  been  eatisfied,  that, 
having  regard  to  expressions  in  L.  ^  S.  W.  By. 
V.  Gamm  (20  Ch.  D.  562),  to  the  effect  that  when 
iand  is  sold  as  superfluous  no  interest  in  it  can 
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be  retained  by  the  company,  the  question  was 
one  of  such  doubt  that  it  must  be  left  open  and 
not  answered  in  a  way  which  would  force  the 
title  on  a  purchaser  or  prejudice  the  vendor's 
title.  Tkackwray  and  Young,  In  re,  58  L.  J., 
Ch.  72 ;  40  Ch.  D.  34 ;  69  L.  T.  815  ;  87  W.  R. 
74. 

SeitrietiYe  Oovenant.] — A  railway  company 
selling  its  superfluous  land  is  at  liberty  to  impose 
such  restrictive  conditions  upon  the  user  and 
enjoyment  of  the  land  as  may  most  conduce  to 
their  advantage  as  vendors,  and  there  is  nothing 
in  the  Lands  Clauses  Consolidation  Act,  1845,  to 
deprive  them  in  this  respect  of  the  rights  of 
ordinary  vendors.  Higglng  and  Hitch  man^i 
(hntract.  In  re,  51  L.  J.,  Ch.  772  ;  21  Ch.  D.  95  ; 
30  W,  R.  700 ;  46  J.  P.  805. 

Bight  to  Support.] — ^Where  a  railway  company 
has  compulsorily  purchased  land  with*  mines  and 
minerals  subjacent  thereto,  and  subse(juontly 
sells  a  portion  thereof  as  superfluous  1  uid.  the 
purchaser  from  the  railway  company  doe*  not 
acquire  the  right  of  subjacent  support  tor  his 
suiface,  as  against  the  owner  of  the  mines  and 
minerals,  and  therefore  cannot  maintain  an 
action  for  damages  against  the  mine  owner  for 
so  working  his  mines  as  to  cause  injury  to  the 
surface  and  the  buildings  ei-ected  thereon. 
Pountney  v.  Clayton,  62  L.  J.,  Q.  B.  566;  11 
Q.  B.  D.  820 ;  49  L.  T.  283 ;  31  W.  R.  664  ;  47 
J.  P.  788— C.  A. 

Land  preyionely  luhject  to  Statutory  Prohi- 
bition agaiuft  Building.]— An  Inclosure  Act, 
passed  in  1806,  provided  that  no  buildings  should 
at  any  time  thereafter  be  erected  on  a  certain 
strip  of  land.  In  1865  a  railway  company  under 
their  statutory  powers  acquired  a  portion  of  the 
strip  of  land  for  the  purposes  of  their  under- 
taking. A  part  of  the  land  thus  acqnire<l  became 
superfluous  land,  and  the  company  in  1868  sold 
and  conveyed  the  superfluous  part  to  a  purchaser 
who  demised  it  to  the  defendant.  The  defen- 
dant in  1885  commenced  building  on  the  land  : 
— Held,  that  the  land  acquired  by  the  company 
was  freed  from  the  prohibition  of  building  only 
for  the  purposes  of  the  company's  undertaking, 
and  that,  when  part  of  it  was  sold  as  superfluous 
land,  the  prohibition  of  building  revived  in 
respect  of  that  part.  An  injunction  to  restrain 
the  defendant  from  building  on  the  land  in  con- 
travention of  the  provisions  of  the  Inclosure  Act 
was  granted  at  the  suit  of  an  owner  of  adjoining 
hind.  Bird  v.  Eggleton,  TA  L.  J.,  Ch.  819  ;  29 
Ch.  D.  1012 ;  53  L.  T.  87 ;  33  W.  R.  774  ;  49 
J.  P.  644. 

Bale  of  Burplui  Landa  with  House  thereon — 
Implied  Obligation  to  Purehaeer.] — A  railway 
company  sold  a  piece  of  their  suri^lus  land  to  the 
plaintiff  together  with  a  house,  which  they  had 
allowed  him  to  erect  thereon.  The  house  wae 
close  to  their  line  of  railway,  which  there  ran 
over  a  series  of  arches,  through  two  of  which 
there  was  some  access  of  light  to  two  of  the 
lower  windows  of  the  plaintiff's  house.  The 
company  retained  in  their  own  hands  lands  on 
the  other  side  of  the  railway  opposite  the  plain- 
tiff's house ;  and  their  conveyance  to  him  con- 
tained a  recital  that  all  the  land  acquired  by 
them  other  than  that  sold  to  the  plaintiff  would 
be  required  by  them  for  the  construction  of  their 
railway,  and  It  contained  no  express  grant  of 
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right,  or  covenant  as  to  light.  The  defendant's 
predecessor  in  title  afterwards  acquired  from  the 
company,  nnder  a  conyeyance  subject  to  any 
right  of  light  which  the  plaintiff  might  have,  the 
fee  of  the  lands  opposite  the  plaintiffs  house,  and 
erected  buildings  thereon,  and  he  also  took  a 
lease  of  the  arches.  The  defendant  subsequently 
acquired  this  property,  and  blocked  up  the 
openings  of  the  two  arches  nearest  the  plaintiffs 
house  with  hoardings  : — Held,  that  the  company, 
on  sdHng  a  portion  of  their  surplus  lands  to  the 
plaintiff,  had  entered  into  an  implied  obligation 
not  to  do  or  permit  anything  on  the  land  retained 
by  them  which  would  interfere  with  the  plain- 
tiffs reasonable  enjoyment  of  the  land  he  pur- 
chased, except  what  was  required  for  the  con- 
struction of  their  railway  ;  and  that,  the  hoarding 
not  being  for  that  purpose,  a  mandatory  injunc- 
tion ought  to  be  ipranted.  Myer»  v.  Cattertton^ 
59  L.  J.,  Ch.  316  ;  43  Ch.  D.  470 ;  62  L.  T.  205  ; 
38  W.  R.  488— C.  A. 

Tenant  Qf  Bailway  Company— EstoppeLj^A 

railway  company  acquired  land  for  the  purpose 
of  their  railway,  but,  not  wanting  it,  let  it  from 
year  to  year  to  6. ;  in  consequence  of  their 
neglect  to  sell  it,  the  Lands  Clauses  Act,  s.  127, 
became  applicable  ;  the  adjacent  landowner  did 
not  interfere,  and  B.  continued  tenant  till  his 
tenancy  was  determined  by  notice  to  quit.  Before 
this  he  had  let  it  to  the  defendant,  who  refused 
to  go  out  on  the  ground  that  the  company's  title 
had  ceased : — ^Held,  that  whateyer  was  the  effect 
of  the  section,  there  was  evidence  of  B.  holding 
under  a  new  tenancy  from  year  to  year,  after 
such  section  became  applicable,  that  he  would 
therefore  have  been  estopped  from  disputing  the 
company's  title,  and  that  therefore  the  defendant 
was  also  estopped.  L,  4*  N<  W',  Ry.  v.  West^  36 
L.  J.,  C.  P.  246  ;  L.  R.  2  C.  P.  568. 

Creditor  entitled  to  Order  for  Bale.] — ^An  exist- 
ing railway  company  was  authorised  to  make  an 
extension  line,  by  an  act  which  enacted  that  the 
capital  might  be  raised  by  an  issue  of  new  shares, 
to  be  called  extension  shares,  and  that  the  works 
authorised  by  it  should,  for  financial  purposes, 
form  a  separate  undertaking,  and  that  th&{»pital 
and  new  shares  created  under  its  powers  should 
constitute  a  separate  capital ;  and  that  the  profits 
of  the  extension  line  applicable  to  dividend  should 
be  wholly  applied  in  payment  of  dividend  on  the 
extension  snares  ;  and  that  the  extension  share- 
holders should  not  be  entitled  to  dividends  out  of 
any  other  profits  of  the  company,  and  that  the 
company  might  raise  by  mortgage  any  additional 
sums  not  exceeding  28,000^. ;  but  not  till  all  the 
extension  capital  had  been  subscribed  for  and  half 
of  it  paid  up  ;  and  that  the  money  raised  by  new 
shares  or  mortgage  should  be  applied  only  for 
the  purposes  of  the  extension  act.  A  contractor, 
to  whom  the  company  was  indebted  in  respect  of 
the  construction  of  the  original  line,  obtained 
judgment  against  the  company,  extended  certain 
surplus  lands  acquired  under  the  powers  of  the 
extension  act,  and  then  applied  to  the  court  for 
a  sale  : — Held,  that  the  creditor  was  entitled  to 
an  order  for  sale;  for  that,  whatever  might  be 
the  rights  of  the  different  classes  of  shareholders 
inter  se,  the  lands  were  lands  of  the  company, 
liable  to  be  sold  for  payment  of  any  judgment 
debts  of  the  company.  OfjilvWy  In  re,  41  L.  J., 
Ch.  336 ;  L.  R.  7  Ch.  174  ;  25  L.  T.  860 ;  20 
W.  R.  226. 

Upon  a  petition  of  a  judgment  creditor  of  a 


railway,  an  order  was  made,  without  directing 
inquiries,  for  a  sale  of  surplus  land  of  tiie  com- 
pany not  required  for  the  undertaking  and  not 
used  for  bidlding  purposes,  which  had  been 
delivered  in  execution  to  the  petitioner  under  an 
elegit,  the  registry  of  which  was  still  in  force. 
The  company  was  ordered  to  execute  a  proper 
conveyanoe.    Calne  Ry.^  /«  fv,  L.  R.  9  Eq.  658. 

Priority— Buplns  Lands— Dobentnrt-lioUm.] 

—Sect.  23  of  the  RaUway  Companies  Act,  1867, 
does  not  give  to  creditors  of  a  railway  company 
in  respect  of  mortgages,  bonds,  or  debenture* 
stock,  any  lien  or  charge  which  they  did  not 
possess  before  the  act,  so  as  to  entitle  them  to 
payment  in  priority  out  of  the  proceeds  of  surplus 
lands  of  the  company,  which  have  been  sold  on 
the  application  of  the  judgment  creditors  ^  the 
company.  SM,  BamtUy  and  Weat  Ridin$ 
Ry,,  In  re,  58  L.  J.,  Ch.  205  ;  40  Ch.  D.  119  ;  59 
L.  T.  877 ;  37  W.  R.  145— C.  A. 

J.M. 


LAND  TAX. 

See  REVENUE. 


LARCENY. 

See  CRIMINAL  LAW 


LEASE. 

See  LANDLORD  AND  TENANT. 
Of  Settled  Estates.]— ^Sre  Settled  Laipo. 


LEAVE  AND  LICENCE. 

See  LICENCE. 


LECTURER. 

See  ECCLESIASTICAL  LAW. 


LECTURES. 

See  COPYRIGHT. 


LEGACY. 

Powen  of  Szeeutors  with  regsrd  to.]— ^ 
Executor  and  Admikistratob. 

Coiiitiiiotio&  of,  and  oth«r  Katttn  nUtiig 

to.]— iSteff  Will. 
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▼•tied,  Contiagc&t  and  Futun  latorMts.]— 
JSee  Vested,  Ac,  Intebests. 

Duty.] — See  Revenue. 

iBteratt  on,]— -See  Executor  and  Adminib- 
TBATOR— Will. 


LEGAL  ASSETS. 

^ee  EXBOUTOB  AND  ADMINISTEATOR. 


LEGITIMACY. 

JSce  HUSBAND  AND  WIFE— INTER- 
NATIONAL  LAW. 


LENGTH  OF  TIME. 

See  WAIVER. 

Ai  Statntory  B9i»]—See  Limitation!,  Sta- 
tute OF. 


LETTERS  PATENT. 

See  FATEITT. 


letters. 

Proptrtj  in— Between  Solicitor  and  Client.] 
— ^A  solicitor  is  entitled  to  retain  as  his  own 
property  letters  addressed  to  him  by  his  client 
and  copies  in  his  letter-book  of  his  own  letters  to 
the  cUent,  after  the  client  has  transferred  the 
business  to  which  snch  letters  relate  to  other 
solicitors.  Wlieatcroft,  In  re,  46  L.  J.,  Ch.  669  ; 
«  Ch.  D.  97  ;  26  W.  R.  69. 

When  the  solicitor  of  a  company  writes  a  letter 
apparently  on  the  behalf  of  the  company,  he  has 
no  snch  property  in  the  letter  as  to  entitle  him 
to  prevent  its  publication,  although  be  swears 
that  it  was  written  in  his  private  capacity. 
MouMrd  v.  Ounn,  82  Bear.  462. 

Of  Seoeiver.]— The  receiver  of  a  letter  is 

the  owner  of  it,  and  may  use  it  for  all  lawful 
purposes  ;  the  only  right  which  the  writer  of  it 
has  in  reference  to  it  is  to  restrain  publication. 
HopkinMim  v.  Burgkley,  36  L.  J.,  Ch.  604  ;  L.  R. 
3  Ch.  447  ;  16  W.  R.  543. 

The  receiver  of  a  letter  has  a  sufficient  property 
in  the  paper  upon  which  it  is  written,  to  entitle 
him  to  maintain  detinue  for  it  against  the  sender, 
into  whose  hands  it  had  come  as  a  bailee.  Oliver 
V,  Oliver,  11  C.  B.  (N.S.)  189  ;  81  L.  J.,  C.  P.  4  ; 
8  Jur.  (N.S.)  612  ;  5  L.  T.  287  ;  10  W.  R.  18. 

The  property  in  and  the  right  to  retain  letters 
remain  in  the  person  to  whom  they  are  sent ;  but 
the  sender  has  still  that  kind  of  interest,  if  not 
piopertyi  in  the  letters  which  enables  him  to 


r  restrain  their  publication,  unless  it  can  be  clearly 
shewn  that  such  publication  is  necessary  for  the 
vindication  of  character.  Lytton  (^EarV)  v. 
Devey,  64  L.  J.,  Ch.  293  ;  52  L.  T.  121. 

The  sending  of  a  letter  bearing  the  character 
of  a  literary  composition  does  not  give  the  person 
to  whom  it  is  transmitted  the  right  to  publish  it 
for  his  own  benefit ;  otherwise,  if  published  to 
vindicate  his  character  from  false  imputations 
cast  upon  him  by  the  writer.  Pereetal  (Lord) 
V.  Phippi,  2  Ves.  &  B.  19  ;  13  R.  R.  1. 

The  receiver  of  a  letter  has  at  most  but  a  joint 
property  with  writer,  and  possession  does  not 
give  him  licence  to  publish  it.  Pope  v.  Curl,  2 
Atk.  842. 

Addreiaea  to  Agent  at  Frineipal'i  Office- 
Compelling  Agent  to  reicind  Order  to  Post- 
office.] — B.  was  employed  to  manage  one  of  L.*s 
branch  offices  for  the  sale  of  machines,  and 
resided  on  the  premises.  He  was  dismissed  by 
L.,  and  on  leaving  gave  the  postmaster  directions 
to  forward  to  his  private  residence  all  letters 
addressed  to  him  at  L.'s  branch  office.  He 
admitted  that  among  the  letters  so  forwarded  to 
him  were  two  which  related  to  L.*s  business,  and 
that  he  did  not  hand  them  to  L.,  but  returned 
them  to  the  senders.  L.  brought  an  action  to 
restrain  B.  from  giving  notice  to  the  post-office 
to  forward  to  B.'s  residence  letters  addressed  to 
him  at  L.'s  office,  and  also  asking  that  he  might 
be  ordered  to  withdraw  the  notice  already  given 
to  the  post-office : — Held,  that  the  defendant  had 
no  right  to  give  a  notice  to  the  post-office,  the 
effect  of  which  would  be  to  hand  over  to  him 
letters  of  which  it  was  probable  that  the  greater 
part  related  only  to  L.  s  business  ;.and  that  the 
case  was  one  in  which  a  mandatory  injunction 
compelling  the  defendant  to  withdraw  his  notice 
could  properly  be  made,  the  plaintiff  being  put 
under  an  undertaking  only  to  open  the  letters  at 
certain  specified  times,  with  liberty  for  the  defen- 
dant to  be  present  at  the  opening.  Hermann 
Loog  V.  Bean,  58  L.  J.,  Ch.  1128  ;  26  Ch.  D.  306 ; 
51  L.  T.  442  ;  32  W.  R.  994  ;  48  J.  P.  708— C.  A. 

Marked  **  Private.*']- The  defendant  in  an 
action  cannot,  by  marking  bis  letters  "private," 
&c.,  impose  upon  the  plaintiff,  who  haa  refused 
to  hold  any  personal  communication  with  him, 
any  condition  as  to  the  way  in  which  they  might 
be  used.  Kitcat  v.  Stuirp,  52  L.  J.,  Ch.  184  ;  48 
L.  T.  64  ;  31  W.  R.  227. 

Beclaiming  after  Posting.] — A  banker  at 
Lyons  posted  a  letter  containing  bills  of  exchange 
to  D.  in  London,  but  before  the  departure  of  £e 
mail  he  received  a  telegram  from  D.,  telling  him 
to  remit  nothing.  The  banker  accordingly  sent 
to  the  post-office  to  reclaim  his-  letter,  which  by 
the  regulation  of  the  French  post-office  he  was 
entitl^  to  do  on  complying  with  certain  for- 
malities. By  mistake  the  formalities  were  not 
observed  and  the  letter  was  forwarded  to  its 
destination.  In  the  meantime  D.  had  filed  a 
petition  for  liquidation : — Held,  that  the  property 
in  the  bills  did  not  pass  to  the  trustee.  Cote,  Ex 
parte,  Deveze,  In  re,  43  L.  J.,  Bk.  19 ;  L.  R.  9 
Ch.  27  ;  29  L.  T.  598  ;  22  W.  R.  39. 

Restraining  Publication.] — Injunction  granted 
on  application  of  the  executor  to  restrain  defen- 
dant from  publishing  letters  the  property  of  the 
testator.  Oranard  v.  Dunkin,  1  Ball  &  B.  207 » 
12  R.  R.  18. 
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Injanction  to  restrain  the  executor  of  the  per- 
son to  whom  they  were  written,  from  publishing 
private  letters  without  leave  of  the  executors  of 
the  persons  who  wrote  them.  Thompson  v. 
Stannttpny  AmbL  787. 

Letters  written  by  the  plaintiff  to  the  defen- 
dant, having  been  returned  bj  him,  with  a 
declaration,  that  he  did  not  consider  himself  en- 
titled to  retain  them,  the  publication  of  copies 
taken  before  the  return,  without  the  knowledge 
of  the  plaintiff,  was  restrained  by  injunction, 
though  represented  by  the  defendant  as  necessary 
for  the  vindication  of  his  character.  Gee  v. 
Pritcluird,  2  Swan.  403  ;  19  R.  R.  87. 

No  injunction  to  restrain  the  publication  of 
letters  as  painful  to  the  feelings  of  the  writer. 
lb. 

The  publication  of  letters  may  be  restrained, 
although  not  designed  for  profit.    Ih, 

The  acts  of  the  party  may  supply  reasons  for 
not  restraining  the  publication  of  letters.    Ih. 

The  principle  of  the  equitable  jurisdiction  to 
restrain  the  publication  of  letters  doubted,  but 
semble,  it  is  founded  on  a  right  of  property  in 
the  writer.    Ih. 

The  person  receiving  letters  may  destroy  them. 
Ih, 

In  a  suit  to  restrain  the  publication  of  private 
letters,  the  court  granted  an  interlocutory  injunc- 
tion, although  the  plaintiff  did  not  fuUy  prove 
his  title  to  relief,  on  the  ground  that  to  refuse  an 
injunction  would  be  to  determine  the  whole  suit 
on  an  interlocutory  application.  Andrew  v. 
Baehurn,  L.  R.  9  Ch.  522  ;  31  L.  T.  73  ;  22  W.  R. 
564.     And  see  cases  supra. 

Bditraining  (^e&ing.l — An  injunction  was 
granted  restraining  defendants  from  opening 
letters  addressed  to  their  predecessors  in  business, 
from  whom  they  had  obtained  exclusive  licences 
to  work  particular  patents  assigned.  Schiele  v. 
Brakell,  11  W.  R.  796. 

A.,  who  had  been  for  some  years  manager  of  a 
00  npany  carrying  on  business  at  190,  Regent 
hti'cct,  severed  the  connection,  and  set  up  in  the 
same  line  of  business  at  203,  Regent  Street. 
Letters,  some  of  them  on  his  own  private  affairs, 
continued  to  be  occasionally  addressed  to  A., 
190,  Regent  Street,  as  to  which  letters,  forwarded 
by  the  post-office  to  190,  the  company  claimed 
the  right  of  opening  and  deciding  whether  they 
were  intended  for  A.  or  for  themselves.  Upon 
motion  by  A.  to  restrain  the  company  from 
receiving  and  opening  letters  addressed  **  A.,  190, 
Regent  Street,"  and  bearing  no  external  indica- 
tion that  they  were  intended  for  the  company, 
and  also  to  restrain  the  postmaster-general  from 
delivering  letters  so  directed  to  any  other  than 
A.'s  present  address  (203,  Regent  Street): — Held, 
that  as  against  the  postmaster-general,  who  had 
been  improperly  brought  before  the  court,  the 
motion  must  be  refused  ;  but  that  the  company 
must  give  an  undertaking  until  the  hearing  not 
to  open,  except  in  A.'s  presence,  letters  addressed 
to  him  at  190,  Regent  Street,  unless,  after  due 
notice,  A.  should  not  attend  at  the  company's 
offices  for  the  purpose  by  a  specified  hour. 
StaplHim  V.  Foreign  Vineyard  Assooiation,  11 
L.  T.  77;  12W.  R.  976. 

A  plaintiff  prayed  an  injunction  to  restrain 
the  defendant  from  falsely  representing  that  the 
latter  was  carrying  on  business  in  succession  to, 
or  in  connection  with  him  ;  the  bill  averred 
general  acts  of  misrepresentation,  but  one  case 
only  was  made  out  in  which  the  defendant  had 


opened  a  letter  addressed  to  the  plaintiff,  ansiwered 
it  in  his  own  name,  and  endeavoured  to  obfcaiii 
the  custom  which  that  letter  offered  to  the 
plaintiff : — Held,  that  though  this  raised  a  grave 
suspicion  against  the  defendant,  it  was  not 
sufficient  to  entitle  the  plaintiff  to  an  injunction. 
Edginfftan  v.  Edgington,  11  L.  T.  299.  And  see 
HemuLnn  Loog  v.  Bean^  supra. 

Date.]— The  date  oi  letter  is  primA  facie 
evidence  that  it  was  written  when  dated.  Amm.y. 
2  Chit.  194.    See  Evidence. 

Written  without  Prflfjndiee.]-— iS^  Evidkncb. 

Xffeot  OB  Oontxmeti.] — See  Contbact. 

Proof  of  Posting.]— &v  Evidencb. 

CroM-KTsmimtion  on.] — See  Svidenob 

Of  Orodit.]— &w  Banker. 

IHsoovory  of.] — See  Discovert 

Of  Allotmont  of  Shares.]— «S^  Company^ 

Patont.]— iSM  Patent. 


LEVARI  FACIAS. 

See  EXECUTION. 


LEVEL  CROSSINGS. 

See  BAILWAY. 


LIBEL. 

See  DEFAMATION. 


LIBRARY. 

Adoption  of  the  Aot— Demand  of  Poll.]— At » 
meeting  of  the  ratepayers  of  the  district  of  W.^ 
duly  convened  by  the  defendants  under  s.  6  of 
the  Free  Libraries  Act,  1855,  a  resolution  in 
favour  of  the  adoption  of  that  act  was  carried. 
A  poll  was  demanded  on  behalf  of  two  rate- 
payeiB,  but  was  not  taken.  A  mandamus  directed 
to  the  defendants  having  been  applied  for  com- 
manding them  to  adopt  and  carry  out  the  provi- 
sions of  the  act  within  the  district : — ^Hel((  that 
the  common-law  right  to  have  a  poll  taken 
existed,  and  had  not  been  taken  away  by  th& 
Free  Libraries  Amendment  Act,  1877,  and  that, 
as  the  poll  had  never  been  taken,  the  resolution 
of  the  meeting  was  of  no  effect,  and  the  act  had 
not  been  properly  adopted.  Beg,  v.  WimU^don 
Loeal  Board,  51  L.  J.,  Q.  B.  219  ;  8  Q.  B.  D.  459 ;. 
46  L.  T.  47  ;  SO  W.  B.  400  ;  46  J.  P.  892—0.  A. 

Where  the  question  is  put  to  a  meeting  of  rate- 
payers held  under  the  Public  Libraries  Act,  1855, 
s.  8,  whether  the  act  shall  be  adopted  for  the 
parish,  a  poll  can  be  demanded  as  of  right.    Bog, 
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V.  St.  Matthew,  Betknal  Oreen,  Vestry,  32  L.  T. 
558. 

Saquisition— PoU'Ownen  or  Ooeupian 


entitled  to  Vote.]— Under  the  Public  Libraries 
Amendment  Act,  1877,  the  persons  to  vote  are 
*•'  the  inhabitants  who  would  have  to  pay  the 
assessment"  : — Held,  that  in  cases  where  owners 
were  made  ratable  in  place  of  occupiers,  the 
occupiers  were  nevertheless  the  inhabitants  who 
would  have  to  pay,  inasmuch  as  the  rates  paid  by 
the  owners  are,  for  the  purpose  of  the  qualifica- 
tion to  vote,  made  attributable  to  the  occupiers 
by  the  joint  effect  of  s.  147  of  the  Municipal 
Corporations  Act,  1882,  and  ss.  7  and  19  of  the 
Poor  Rate  Assessment  and  Collection  Act,  1869 : — 
Therefore  the  mayor  of  the  municipal  borough 
of  Croydon  having  received  a  requisition  from 
ten  ratepayers,  under  the  provisions  of  the  Public 
Libraries  Act,  1866,  calling  upon  him  to  ascertain 
the  opinions  of  the  ratepayers  of  the  borough  as 
to  the  adoption  of  the  Public  Libraries  Acts, 
acted  properly  in  issuing,  under  the  provisions 
of  the  Public  Libraries  Amendment  Act,  1877, 
voting  papers  to  the  occupiers,  and  not  to  the 
owners,  of  premises  in  the  borough.  Att.'Oen.  v. 
Crifydon  Corporation,  58  L.  J.,  Ch.  527  ;  42  Ch.  D. 
178  ;  61  L.  T.  291 ;  37  W.  R.  648  ;  53  J.  P.  726. 

Bate— Beeovery  of  Arrears — Demand  and  Pay- 
ment of  leii  than  proper  amount — ^Mistake.] — 
The  provisions  of  the  Public  Libraries  Act,  1855, 
having  been  adopted  by  the  parish  of  Wands- 
worth, a  rate  of  Id.  in  the  pound  was  duly  made 
and  demanded  of  the  London  and  South- Western 
Railwav  Company,  assessed  upon  the  full  rat- 
able value  of  certain  lands  occupied  by  them  in 
the  parish  for  railway  purposes.  The  railway 
company  thereupon  claimed  under  s.  13  of  that 
act  to  be  assessed  on  only  one-third  of  the  rat- 
able value,  on  the  ground  that  the  property  was 
"land."  The  vestry  clerk  omitted  to  observe 
that  only  "lands  used  as  arable,  meadow,  or 
pasture  ground,  or  as  woodlands  or  market- 
gardens  or  nursery-grounds,"  were  exempted 
under  this  section  from  assessment  at  more  than 
one-third  of  their  full  ratable  value,  and  allowed 
the  abatement ;  he  also  entered  in  the  rate-book 
the  amount  of  rate  assessed  on  the  remaining 
two-thirds  of  the  company's  property  as  "irre- 
coverable." The  same  abatement  was  given  and 
a  similar  entry  was  made  for  three  years.  The 
new  overseers  of  the  parish,  having  discovered 
the  mistake  that  had  been  xnade,  demanded  the 
arrears  of  rate  on  the  two-thiitls  of  the  full 
ratable  value ;  but  these  the  company  declined 
to  pay,  and  upon  the  hearing  of  the  summons 
taken  out  by  the  overseers  the  justices  declined 
to  issue  a  distress  warrant  for  the  ^oont : — 
Held,  upon  an  application  for  a  mandamus  to 
the  justices  to  issue  their  warrant,  that  the  sums 
unpaid  on  the  two-thirds  of  the  full  ratable 
value  of  the  railway  company's  property  were 
recoverable  as  arrears,  and  that  the  overseers 
were  entitled  to  obtain  a  distress  warrant  for  the 
loss  of  these  arrears  under  17  Geo.  2,  c.  38,  ss.  7 
and  11,  notwithstanding  that  a  mistake  of  law 
had  been  made  in  the  original  demands  and  in 
the  entry  in  the  mte-book.  Heg.  v.  JBlenkinwp, 
61  L.  J.,  M.  C.  45  ;  [1892]  1  Q.  B.  43  ;  66  L.  T. 
187  ;  40  W.  R.  272  ;  56  J.  P.  246. 

Bating  of.] — See  Rates  akd  Ratikq. 

Uftkility  to  Ineome  Tax.] — See  Reyenub. 

CharitBble  Bequeete.]— &?«  Chabitt. 
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3.  Fishing  LireneeSte  Fi8H. 

4.  lb  Kill  and  Sell  Oam^^See  Game. 
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6.  To  use  Patent — ^^1^0  Patent. 

7.  For    Sale   of    Intoxicating    Liquors — See 

Intoxicating  Liquobs. 

8.  Between  Landlord  and  Tenant — See  LAND- 

LOBD  AND  Tenant. 

9.  For  Music  and  Dancing — See  Disobdebly 

Houss— Local    Govebnment— Metbo- 

POLIS. 

10.  Marriage    Licence — See    Husband    and 

Wipe. 

11.  lb  Theatres— See  Thbatbe. 

12.  To  take  Minerals^See  Mines. 

\%,  Of  Hawkers  and  Pedlars—See   Mabkets 

andFaibs. 
14.  Duty  towards  Licensees — See  Neolioenob. 

1.  Gbant. 

By  Parol.] — ^A  beneficial  licence  to  be  exer- 
cised upon  land  may  be  granted  without  deed, 
and  without  writing.  Tayler  v.  Waters^  7  Taunt. 
374  ;  18  R.  R.  499. 

Of  Bight  to  Drain.]— A  verbal  licence  i» 

not  sufficient  to  confer  an  easement  of  having  a 
drain  in  the  land  of  another  to  convey  water, 
and  such  licence  may  be  revoked,  though  it  has 
been  acted  upon.  Cocker  v.  Cowper,  1  C.  M.  &  R. 
418  ;  5  Tyr.  103. 


Written  Contraet  eonneeted  with 
Breaoh.] — An  action  will  lie  for  the  breach  of 
a  written  contract,  by  which  A.,  for  a  valuable 
consideration,  agrees  with  B.  that  B.  may  dig  and 
cany  away  cinders  from  a  cindertip,  forming 
part  of  A.'s  land,  though  the  contract,  not  being 
under  seal,  is  incapable  of  granting  or  passing 
an  easement.  Smart  v.  Jones,  15  C.  B.  (N.S.) 
717  ;  33  L.  J.,  C.  P.  154  ;  10  Jur.  (N.S.)  678  ;  10 
L.  T.  271 ;  12  W.  R.  430. 

Bight  to  Shoot  and  take  away  Game.] — A 

grant  of  a  right  to  shoot  over  land  and  to  take 
away  a  part  of  the  game  killed  is  a  grant  of  an 
interest  m  land  and  within  the  Statute  of  Frauds. 
Webber  v.  Lee,  51  L.  J.,  Q.  B.  485  ;  9  Q.  B.  D.  315  ; 
47  L.  T.  215  ;  30  W.  R.  866  ;  47  J.  P.  4— C.  A. 

Te  take  away  Gooda.] — A.,  being  on  the  eve  of 
insolvency,  made  a  bonft  fide  verbal  assignment 
of  all  his  goods  to  B.  in  trust  for  the  payment 
of  his  debts,  and  to  hold  the  surplus  for  relations 
who  had  advanced  money  to  him.  An  order  was 
given  by  B.,  with  A.'s  consent,  for  sending  the 
goods  to  an  auctioneer  for  sale  from  time  to  time, 
and  several  portions  were  accordingly  parted  with 
and  sold : — Held,  that  the  successive  deliveries 
were  made  under  a  mere  licence  to  sell  the  goods 
from  time  to  time,  and  that  the  property  in  the 
whole  did  not  pass  to  B.  Xormansdl  v.  Creft, 
17  L.  J.,  Q.  B.  297. 

A  licence  is  not  implied  by  law  to  a  purchaser 
of  goods  (though  sold  under  an  execution  or  a 
distress),  to  enter  upon  the  premises  of  the  former 
owner  and  take  them  away,  although  they  have 
remained  there  with  his  assent.  Williams  y. 
Morris,  8  M.  &  W.  488  ;  11  L.  J.,  Ex.  126. 

To  Inter  and  Repair.]  —  In  a  lease  of  a 
newly-oonstmcted  grain  warehouse  there  was  a 
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covenant  by  the  lessor  that  he  would  daring  the 
term  "  keep  the  main  walls  and  main  timbers  of 
the  warehouse  in  good  repair  and  condition.**  The 
lessee  entered  under  the  lease  and  stored  grain 
in  it  in  a  reasonable  and  proper  way.  After  a 
short  time  a  beam  which  supported  one  of  the 
floors  broke,  and  ultimately  the  external  walls 
sank  and  bulged  outwards,  and  the  lessor  spent 
a  large  sum  in  repairing  the  premises.  In  an 
action  by  the  lessor  to  recover  from  the  lessee 
what  he  had  thus  expended : — Held,  that  the 
lessee  had  not  been  guilty  of  waste.  Saner  v. 
BUton,  47  L.  J.,  Ch.  267  ;  7  Ch.  D.  816  ;  38  L.  T. 
281  ;  26  W.  R.  394. 

Held,  also,  that  the  covenant  implied  a  licence 
by  the  tenant  to  the  landlord  to  enter  upon  the 
premises  for  a  reasonable  time  for  the  purpose 
of  executing  the  necessaiy  repairs.    Ih, 

A  landlord  in  the  absence  of  an  express  power 
is  not  entitled  to  enter  upon  the  demised  premises 
to  repair.  Stocker  v.  Planet  Building  Society^ 
27  W.  R.  877. 

To  ^eet.] — A  licence  given  by  a  tenant  to 
his  landlord  to  eject  him  from  the  premises  is 
void,  as  offending  against  5  Ric.  2,  st.  1,  c.  8. 
Mridge  v.  Hawhtr,  50  L.  J.,  Ch.  677  ;  18  Ch.  D. 
199  ;  45  L.  T.  168 ;  29  W.  R.  913. 

To  remore  Fixtvrof.]— A  plaintiff,  a  tenant 
of  a  house  for  a  term  of  years,  being  possessed  of 
shelves,  stoves,  ranges,  ovens,  boilers  and  other 
articles  of  household  use,  his  own  property,  but 
annexed  to  the  freehold,  requested  the  landlord 
to  purchase  them  at  the  expiration  of  the  term, 
or  let  them  remain  for  purchase  by  the  incoming 
tenant,  but  to  be  taken  away  by  the  plaintiff  if  the 
tenant  should  refuse  them.  The  landlord  wrote 
an  answer,  declining  to  purchase,  but  adding, 
"  I  have  no  objection  to  your  leaving  them  on 
the  premises  and  making  the  best  terms  you  can 
with  the  incoming  tenant."  The  articles  remained 
unsevered  from  the  freehold  till  the  entry  of  the 
new  tenant,  who  came  in  under  a  demise  from 
the  same  landlord,  but  who  declined  to  take 
them.  The  plaintiff  (after  the  tenant  had  been 
two  months  in  possession)  demanded  liberty  to 
enter  and  remove  the  fixtures,  but  the  tenant 
refused  permission ;  and  the  plaintiff  thereupon 
brought  an  action  for  the  hindrance,  and  trover 
against  the  tenant : — Held,  that  if  the  landlord's 
letter  to  the  plaintiff  amounted  to  a  licence  to 
take  away  the  articles,  yet  not  being  under  seal 
it  was  no  valid  grant  of  such  privilege  as  against 
a  new  tenant  in  possession,  and  not  party  to  the 
licence.  Ruffey  v.  Henderion,  17  Q.  B.  674 ;  21 
L.  J.,  Q.  B.  49  ;  16  Jur.  84. 

To  lop  Hedges.]— A  parol  demise  of  land 
reserved  to  the  landlord  "all  the  hedges,  trees, 
thorn  bushes,  fences,  with  lop  and  top  "  :— Held, 
that  such  reservation  operated  as  a  licence  to 
enter  the  land  for  the  purpose  of  cutting  and 
carrying  away  the  trees.  Hewitt  v.  I$ham,  7  Ex. 
77  ;  21  L.  J.,  Bx.  36. 

By  Will— Right  of  Way.]— A.*s  and  B.'s  lands 
adjoined  each  other,  A.'s  hind  being  on  the  south 
and  B.*s  on  the  north,  and  about  the  middle  of 
the  boundary  was  a  gate  into  B.'s  land  at  the 
end  of  a  lane  or  road  leading  to  this  gate  from 
the  public  street,  and  passing  through  A.*s  land. 
On  the  eastern  side  of  B.*s  land  adjoining  the 
hijrhway,  was  a  house  in  a  ruinous  state,  which 
was  once,  in  183(».  n  fUvollinp-hmise,  and  in  the 


centre  of  B.*s  land,  equidistant  from  the  gate  and 
the  house,  and  surrounded  by  a  garden,  was  a 
separate  building,  then  used  as  a  ^tchen  for  the 
house.  The  remainder  of  B.'s  land  had  been 
partly  and  at  different  times  garden,  orchanl, 
grass,  kc.  The  owner  of  A.*s  and  B.'s  premises, 
who  died  in  1830,  by  his  will  devised  to  his 
nephew,  B.*s  predecessor,  the  kitchen  and  garden. 
The  will  then  continued  as  follows :  "  I  will  and 
direct  that  my  nephew,  John  Harrison,  shall 
have  the  privilege  or  right  of  a  road  for  loading 
coals  ana  dung,  and  other  necessaiy  things, 
through  the  gate  to  the  kitchen  and  garden.'* 
This  right  of  a  road,  which  was  the  lane  or  road 
above  mentioned,  was  at  that  time  the  only 
approach  to  the  kitchen  and  garden.  Shortly 
afterwards  the  remainder  of  the  premises  now 
occupied  by  B.  came  by  inheritance  into  the 
possession  of  John  Harrison,  whereby  he  had 
other  access  to  the  highway  through  the  ruined 
dwelling-house,  though  the  only  approach  for  a 
horse  and  cart  was  through  the  way  in  dispute; 
B.,  who  carried  on  the  business  of  a  coal  higgler, 
used  the  kitchen  as  a  stable  for  his  horse,  and 
made  use  of  the  way  with  his  cart  and  horse : — 
Held,  that  this  grant  of  a  right  of  way  was  merely 
a  personal  privilege  for  the  life  of  the  grantee ; 
for  that  by  the  words  of  the  devise  merely  a  life 
estate  in  the  easement  passed,  and  it  was  mani- 
festly the  intention  of  the  testator  that  the  right 
should  not  extend  beyond  the  lifetime  of  the 
devisee.    Pym  v.  Harrieon,  33  L.  T.  796— C.  A. 

Supply  of  Water.] — ^A.  and  B.  were  tenants 
of  adjoining  premises  under  the  same  landlord. 
A.  had  a  well  upon  his  premises,  from  which  B.*s 
premises  were  supplied  with  water  by  means  of 
a  pipe.  Both  premises,  with  others,  were  put  up 
for  sale  by  auction,  in  lots,  one  of  the  conditionii 
being  that  each  lot  was  subject  to  all  rights  of 
way  and  water  and  other  easements  (if  any) 
subsisting  thereon.  A.  and  B.  both  purchased 
the  lots  of  which  they  had  been  tenants.  The 
vendor  insisted  that  A.  had  purchased  subject  to 
B.'s  right  of  water.  A.  filed  a  bill  for  a  specific 
performance  of  the  contract,  without  any  liability 
to  such  easement : — Hd(l  that  B.  had  no  ease- 
ment or  right  of  water,  bat  merely  a  licence  from 
his  landlord  during  his  tenancy ;  and  that  A.  was 
entitled  to  the  relief  asked.  Bugsell  v.  Harford, 
L.  R.  2  Eq.  607  ;  16  L.  T.  171. 

To  plaoe  Bathing-Xaohinea.] — ^Before  bathing- 
machines  came  into  use,  certain  parts  of  the 
shore  of  Hastings  had  been  used  from  time 
immemorial  for  the  purpose  of  bathing.  Subse- 
quently an  act  was  passed  prohibiting  persons 
from  iMithing  from  the  shore,  except  from  bathing- 
machines,  the  owners  of  which  were  obligoil  to 
obtain  a  licence  from  the  local  board  for  permis- 
sion to  ply  for  hire : — Held,  that  this  lic^ioe  did 
not  confer  a  right  on  the  proprietors  of  bathing- 
machines  to  place  them  on  the  shore  without  the 
permission  of  the  owner  of  the  shore.  Mace  v. 
PhUeox,  16  C.  B.  (K.8.)  600 ;  33  L.  J.,  C.  P.  124 ; 
10  Jur.  (N.a)  680 ;  9  L.  T.  766  ;  12  W.  R.  670. 

To  take  loo  from  Canal.] — ^A  canal  company, 
in  consideration  of  the  lessee's  expenditure  on 
certain  ice-houses  on  the  banks  of  the  canal, 
granted  a  lease  thereof,  with  licence  to  take  ice 
from  a  part  of  the  canal : — Held,  that  the 
licence  was  not  exclusive,  but  that  it  was  a  grant 
of  sufficient  ice  to  enable  the  lessee  to  fiU  the  ice- 
houses ;  and  that,  so  long  as  the  lessee  was  able 
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and  willing  to  take  this  quantity  of  ice,  the 
lessors  coulil  not  derogate  from  their  grant  by 
subsequent  licences  which  would  interfere  with 
it.  Neicby  t.  Harris&n,  3  De  G.  F.  &  J.  287  ;  30 
L.  J.,  Ch.  863  ;  4  L.  T.  424  ;  9  W.  R.  849. 

To  HM  Boata  on  ConaL] — The  proprietors  of  a 
canal  by  a  deed  granted  to  the  plaintiff  the  sole 
and  exclusire  right  of  putting  or  using  pleasure- 
boats  for  hire  on  the  canal : — Held,  that  this  did 
not  confer  such  an  interest  in  the  plaintiff  as  to 
give  him  a  right  of  action  against  another  person 
for  using  pleasure-boats  for  hire  on  the  canal. 
HIU  V.  Tupper,  2  H.  &  C.  121 ;  32  L.  J..  Ex.  217  ; 
9  Jut.  (n.8.)  726  ;  8  L.  T.  792  ;  11  W.  R.  784. 

Aotion  by  Lioensee.] — A  party  claiming  owner- 
ship in  a  field  granted  to  the  plaintiff  a  parol 
licence  to  search  therein  for  minerals.  The 
plaintiff,  acting  under  this  licence,  dug  pits  in 
the  field,  and  threw  up  sand  and  gravel,  mixed 
with  ore,  which  the  defendant  took  away,  pro- 
fessing to  act  under  the  authority  of  a  third 
party.  Before  the  defendant  took  away  the 
sand,  gravel,  and  ore,  the  party  who  gave  the 
plaintiff  the  parol  licence  granted  him  a  similar 
licence  by  deed: — ^Held,  that  the  plaintiff  was 
entitled  to  maintain  an  action  for  the  gravel, 
sand,  or  ore,  as  against  the  defendant,  who  was 
a  wrongdoer.  Northam  v.  Bowden,  11  £x.  70  ; 
24  L.  J.,  Ex.  237. 

Defenoe  to  Aotion  of  Treipass.] — ^Action  for 
assault :  plea,  that  the  defendant  was  possessed 
of  an  office  and  premises  wherein  the  plaintiff 
was  trespassing,  whereupon  the  defendant 
requested  him  to  leave  the  office  and  premises, 
which  the  plaintiff  refused  to  do,  and  thereupon 
the  defendant  gently  removed  him.  Replication, 
that  M.  had  instituted  liquidation  proceedings 
under  the  Bankruptcy  Act,  1869,  in  the  county 
court,  and  had  convened  a  general  meeting  of 
his  creditors,  to  be  holden  at  the  office  and 
premises  in  the  plea  mentioned,  on  the  3rd 
February,  1874,  and  the  defendant  was  the  soli- 
citor of  M.  in  such  proceedings,  and  in  and  about 
summoning  the  meeting,  which  was  duly  held  at 
the  said  time  and  place  ;  and  the  plaintiff,  then 
being  the  solicitor  and  duly  appointed  proxy  of 
T.,  a  creditor  of  M.,  attended  the  meeting  as  such, 
and  the  defendant  was  present  at  the  meeting  as 
:solicitor  and  on  behalf  of  M.,  and  officiated 
thereat  as  the  duly  elected  chairman ;  and  a  proof 
made  under  the  proceedings  by  T.,  and  a  writing 
under  his  hand  duly  appointing  the  plaintiff  his 
proxy  in  thetmatter  of  the  proceedings,  were  pro- 
duced to  the  defendant,  then  being  such  chairman, 
and  afterwards  and  during  the  continuance  of  the 
meeting,  and  before  its  termination  or  adjourn- 
ment, and  whilst  the  plaintiff  was  lawfully 
attending  the  same  as  such  proxy  at  the  office 
and  premises,  the  plaintiff  refused  to  leave  the 
same  when  so  requested  by  the  defendant,  as  he 
lawfully  might  for  the  cause  aforesaid : — field 
that  the  plaintiff  was  not  a  trespasser  on  the 
occasion.  The  defendant  having  given  the 
plaintiff  leave  to  be  present  at  the  meeting  as 
proxy  for  a  creditor,  the  latter  had  a  right, 
coupled  with  an  interest,  entitling  him  to  be  on 
the  creditor's  premises.  Vauffhan  v.  Sampton, 
33  L.  T.  15. 

2.  Reyooation  and  Determination. 

Hatnre  of  Llcenee.] — ^A  licence  under  seal,  if 
a  mere  licence,  is  as  revocable  as  a  licence  by 


parol ;  and  a  licence  by  parol,  coupled  with  a 
grant  of  a  nature  capable  of  being  made  bv 
parol,  is  as  irrevocable  as  a  licence  by  deed. 
Wood  V.  Ltdhitter,  13  M.  &  W.  838  ;  14  L.  J., 
Ex.  161 ;  9  Jur.  187. 

But  a  licence  by  parol,  coupled  with  a  parol 
grant,  or  a  pretended  grant  of  something  which 
can  only  be  granted  by  deed,  is  a  mere  Ucence  ; 
it  is  not  an  incident  to  a  valid  grant,  and  in, 
therefore,  revocable.    Ih, 

A.,  being  possessed  of  a  close  of  land,  on  which 
was  erected  a  stand,  which  overlooked  a  race- 
course, authorised  the  issuing  of  tickets  for 
admission  to  that  stand  during  the  continuance 
of  the  races,  one  of  which  tickets  was  purchased 
by  B.  for  valuable  consideration  : — Held,  that  A. 
had  a  right,  without  assigning  any  reason,  and 
without  offering  to  return  the  value  of  the  ticket, 
to  order  B.  to  quit  the  stand,  and,  on  his  refusal,  to 
remove  him  by  force.    lb, 

To  warehonte  0oodf — ^Time  given.] — A. 

allowed  B.  to  stack  timber  upon  a  wharf  adjoining 
the  premises  let  to  him  by  A.,  and  the  rent  was 
paid  partly  in  respect  of  this  privilege  : — Held, 
that  such  licence  might  also  be  considered  as 
continued  by  C.,and  that  it  could  not  be  revoked 
without  allowing  B.  reasonable  time  to  remove 
the  timber.  Cornith  v.  Stuhbs,  39  L.  J.,  C.  P.  202 ; 
L.  R.  5  C.  P.  334  ;  22  L.  T.  21  ;  18  W.  R.  647. 

Although  a  licence  to  place  articles  on  the 
property  of  another  may  be  revocable  at  any 
moment,  the  licensee  is  entitled  to  notice  of  the 
revocation,  and  to  a  reasonable  time  for  the 
removal  of  the  articles.  Mellor  v.  Wafkimt^ 
L.  R.  9  Q.  B.  400 ;  23  W.  R.  55. 

Where  a  party,  on  the  28th  October,  sold  a  rick 
of  hay  on  his  land,  with  the  condition  that  it 
might  remain  there,  and  be  carried  away  from 
time  to  time  by  the  purchaser,  up  to  tiady-day 
next: — Held,  that  this  licence  could  not  be 
revoked.  Wood  v.  Mayiley,  3  P.  &  D.  5  ;  11 
A.  &  £.  34 ;  9  L.  J.,  Q.  B.  27  ;  3  Jur.  1028. 

To  use  Trench.] — ^An  agreement  to  let  a  party 
have  a  trench  for  water,  though  given  for  a 
valuable  consideration,  if  there  is  no  conveyance, 
is  a  parol  licence  revocable  at  the  will  of  the 
grantor.  FewUman  v.  Smithy  4  East,  107  ;  7 
R.  R.  633.  S.  P.,  Cocker  v.  Cowper,  1  C.  M.  &  R. 
418  ;  5  Tyr.  102. 

To  make  Skylight.] — But  a  parol  licence  to 
put  a  skylight  over  the  defendants  area  (which 
impeded  the  light  and  air  from  coming  to  the 
plaintiff's  dwelling-house  through  a  window), 
cannot  be  recalled  at  pleasure  after  it  has  been 
executed  at  the  defendant's  expense ;  at  least  not 
without  tendering  the  expenses  he  had  been  put 
to ;  and  therefore  no  action  lies  as  for  a  private 
nuisance  arising  from  the  existence  of  such  sky- 
light. Winter  v.  Brooktvell,  8  East,  808;  9 
R.  R. 464. 

To  erect  Weir.] — A  parol  licence,  after  it  is 
executed  at  the  expense  of  the  grantee,  is  not 
countermandable  by  the  grantor.  Where,  there- 
fore, the  pUdntiff's  father  gave  the  defendant 
leave,  by  parol,  to  lower  the  bank  of  a  river  and 
erect  a  weir,  whereby  a  part  of  the  water  which 
before  flowed  to  the  plaintiff's  mill  was  diverted : 
— ^Held,  that  his  son  could  not  maintain  an  action 
against  the  defendant  for  continuing  the  weir, 
although  his  father,  a  few  years  after  the  licence 
was  given,  had  required  them  to  raise  up  the 
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bank  and  pull  down  the  weir.  Liffgitu  v.  Inge, 
5  M.  &  P.  712  ;  7  Bing.  682  ;  9  L.  J.  (O.S.)  0.  P. 
202. 

Partition  of  Ptw.] — ^Action  for  disturbing  the 
possession  of  a  pew :  plea,  an  agreement  by  the 
plaintiff  with  the  defendant  and  A.,  being 
churchwardens,  that  they  should  make  a  parti- 
tion and  divide  the  pew  into  two  unequal  pews, 
and  that  the  churchwardens  should  have  licence 
to  place  parishioners  in  the  lesser  of  them  ;  and 
that  the  ciefendant  and  A.  did,  at  their  expense, 
so  divide  the  pew,  and  place  parishioners  in  the 
pew : — Held,  that  the  agreement  not  being  by 
deed,  the  licence  thereby  granted  was  revocable, 
though  act^  upon  at  the  expense  of  the  defen- 
dant. Adams  v.  Andreios,  15  Q.  B.  284  ;  20  L.  J., 
Q.  B.  33  ;  15  Jur.  149. 

IjrTOToeable.] — A  licence  to  be  exercised  upon 
land  for  twenty-one  years,  granted  for  a  valuable 
consideration  and  acted  ufK>n,  cannot  be  counter- 
manded.    Walter  v.  Hamgon^  4  M.  &  W.  538  ; 

I  H.  &  H.  405  ;  2  Jur.  1019.    See  preceding  ca»e. 
An  auctioneer  who  is  employ^  to  sell  goods 

on  the  premises  of  the  proprietor  has  not  such  an 
interest  in  the  goods  as  will  make  a  licence  to 
enter  on  the  jiremises  irrevocable.  Taplin  v. 
Florence,  10  C.  B.  744  ;  20  L.  J.,  C.  P.  137  ;  15 
Jur.  402. 

A  parol  agreement,  by  which  a  person  is 
authorised  to  enter  on  premises,  cannot  make  the 
licence  to  enter  irrevocable.    Ih, 

Xethod  of  Determination.] — The  locking  a 
gate,  through  which  parol  leave  has  been  given 
to  pass,  is  of  itself  a  sufficient  notice  of  revoca- 
tion of  the  leave.  Hyd-e  v.  Graham^  1  H.  &  0. 593 ; 
32  L.  J.,  Ex.  27  ;  8  Jur.  (N.8.)  1229  ;  7  L.  T.  563  ; 

II  W.  R.  119. 

The  plaintiff  and  the  defendant  having  agreed, 
on  a  dispute  existing  between  them  as  to  a  right 
of  way,  that  the  defendant  should  use  the  way, 
ad  interim,  without  prejudice,  until  it  should  be 
determined  how  the  question  should  be  settled  : 
— Held,  the  plaintiff  having  locked  the  gate, 
and  the  defendant  broken  the  lock,  that  the 
equitable  position  of  the  parties  was  not  such 
as  to  bar  an  action  of  trespass  at  common  law. 
Ih. 

Afdgnment.] — A  licence  is  determined 

by  an  assignment  of  the  subject-matter  in  respect 
of  which  the  privilege  is  to  be  enjoyed.  Vole' 
man  v.  Fogter,  1  H.  &  N.  37 ;  4  W.  R.  489. 

By  a  lease  not  under  seal  A.  and  B.,  trustees 
on  behalf  of  themselves  and  the  other  proprietors 
of  a  theatre,  demised  it  to  C.  for  three  years, 
reserving  to  themselves  and  the  other  proprietors 
free  liberty  of  admission  to  the  theatre.  C,  by 
lease  not  under  seal,  let  the  theatre  to  the  plain- 
tiff for  two  nights,  subject  to  the  terms  on  which 
he  held  the  theatre  : — Held,  that  the  licence  was 
determined,  and  that  an  action  of  trespass  might 
be  maintained  by  the  plaintiff  against  the  defen- 
dant, a  proprietor,  who  entered  the  theatre 
during  his  tenancy.    lb. 

Completion    of    Work.]  —  Action    for 

entering  the  jilaintiff's  close,  and  cutting  down 
the  sides  of  a  sluice  or  a  goit  there,  and  widen- 
ing the  same.  Plea,  justifying  the  trespass  under 
a  deed  by  which  the  plaintiff  demised  land  to 
W.  S.  and  G.  S.  (under  whom  the  defendant 
claimed)  for  999  years,  and  by  which  power  was 
given  to  them  to  cut  a  goit  or  a  sluice  through 


the  plaintiff's  dose  in  a  certain  direction,  and 
power  from  time  to  time  during  the  term  to 
repair  and  amend  the  goit  or  sluice,  making 
reasonable  satisfaction  to  the  plaintiff  for  damage 
done  to  the  grass  of  the  plaintiff  ;  proTided  that 
for  the  term  of  two  years  from  the  ooDunenoe- 
ment  of  the  rent  no  trespaas  or  damage  should 
be  charged  or  paid  for.  Replication,  that  before 
the  expiration  of  two  years  from  the  commence- 
ment of  the  rent,  and  during  the  term,  W.  S.  and 
G.  S.,  in  the  exercise  of  the  power,  cut,  made,  and 
completed  a  goit  or  a  sluice  in  such  direction  as 
in  the  deed  mentioned,  and  through  the  close  in 
the  deed,  being  the  goit  or  sluioe  in  the  dedara- 
tion  and  in  the  pl»i  mentioned,  which  goit  or 
sluice  was  of  the  width  in  the  plea  mentioned : 
and  that  the  goit  or  sluice  so  remained  and  con- 
tinued in  that  state  and  condition,  was  used  and 
enjoyed  until  the  defendant,  under  colour  of  the 
deed,  and  in  pretended  further  exercise  of  the 
power,  broke  and  entered  the  close  of  the  plain- 
tiff : — Held,  that  the  power  eiven  in  the  deed  to 
make  a  goit  or  a  sluice,  naving  been  once 
exercised,  was  exhausted,  and  therefore  the 
replication  was  good.  Bodoeh  y.  8idebett4fm,  18 
Q.  B.  813  ;  16  Jur.  1013— Ex.  Ch. 

Beyoeation — Breaeh — ^Action  by  Liewuae.] — 

The  right  of  a  licensor  to  revoke  a  licence  granted 
by  him  may  co-exist  with  the  right  of  the  licensee 
to  maintain  an  action  against  the  licensor  for 
breach  of  contract  committed  by  him  in  revoking 
the  licence.  Wood  v.  Ledbitter  (14  L.  J.,  Ex.  161 ; 
13  M.  &  W.  838)  distinguished.  Ktrristm  t. 
SmUh,  66  L.  J.,  Q.  B.  762  ;  [1897]  2  Q.  B.  445  ; 
77  L.  T.  344. 
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2.  Vendors,  1636. 

3.  Under  BUls  of  Exchange,  1689. 

4.  Bailees,  1642. 

5.  Artificers  and  Workmen,  1645. 

6.  Particular  Trades,  1646. 

7.  In  other  Cases,  1648. 


A.  GENERAL   PRINCIPLES. 
1.  Natube  of  Right. 

nature  of  Sight.] — The  rules  with  respect  to^ 
lien  are  the  same  in  equity  as  at  law.  OxetU^m 
V.  Esdaile,  2  Y.  &  J.  493 ;  5  D.  &  B.  49 ,  S 
B.  &  0.  225. 

The  question  whether  a  tradesman  has  a  Hen 
on  goods  in  his  hands  for  his  general  balanoe,  or 
only  for  so  much  as  relates  to  the  particular 
goodsy  is  decided  on  the  same  grtaids  at  law  and 
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in  equity.    To  extend  it,  the  party  must  shew  an  i 
agreement,  or  something  from  which  to  infer 
an  ag^reement.     Gladstone  y.  Birley^  2  Mer.  404. 

The  right  of  lien  is  not  the  result  of  an  express 
contract ;  it  ia  given  by  implication  of  law. 
Chambers  t.  Davidson^  4  Moore,  P.  G.  (N.S.) 
168;  36  L.  J.,  P.  C.  17  ;  L.  K.  1  P.  C.  296; 
12  Jur.  (N.8.)  967  ;  15  W.  B.  34. 

The  right  of  lien  arises  either  by  implication 
of  law,  or  by  express  contract  between  the 
parties.  Kirehner  v.  Venus,  12  Moore,  P.  C. 
361  ;  5  Jur.  (N.S.)  395  ;  7  W.  R.  465. 

Yolantary  Bzertioni .] — ^A  quantity  of  timber 
placed  in  a  dock  on  the  bank  of  a  navigable 
river,  being  accidentally  loosened,  was  carried  by 
the  tide  to  a  considerable  distance,  and  left  at 
low  water  upon  a  towing-path.  A.  finding  it  in 
that  situation,  voluntarily  conveyed  it  to  a  place 
of  safety — ^beyond  the  reach  of  the  tide  at  high- 
water  : — Held,  that  A.  had  no  lien  on  the  timber 
for  the  trouble  or  expense  to  which  he  might 
have  put  himself  in  the  carriage  of  it ;  but  was 
liable  to  an  action  of  trover  ucJess  he  delivered 
it  up  to  the  owner,  on  demand,  though  nothing 
was  tendered  him  by  the  owner  by  way  of  com- 
pensation. Nicliolson  V.  Chapman^  2  H.  BL 
254  ;  3  R.  R.  374. 


Question  of  Contraot— Partiei.]— T.  &  Co., 
owners  of  flats  or  barges  at  Liverpool,  were 
employed  by  H.  &  Co.  to  carry  certain  copper- 
ore  to  L.,  an  owner  of  crushing-mills  at  Birken- 
h^^,  who,  in  consideration  of  being  employed  to 
crush  the  ore,  agreed  to  indemnify  H.  &  Co. 
against  all  risk  in  the  transit.  Wnilst  on  its 
way  to  Birkenhead,  the  barge  with  the  ore  on 
board  foundered  in  the  river.  T.  &  Co.  there- 
upon gave  notice  of  the  loss  to  H.  &  Co.,  and 
requested  to  be  employed  to  raise  the  cargo,  to 
which  a  clerk  in  the  employ  of  H.  &  Co.  replied, 
"  We  have  nothing  to  do  with  it :  you  had 
better  see  Mr.  L.  He  has  the  management  of 
it."  T.  &  Co.  then  went  to  L.,  who  said,  "  Oh. 
I  am  all  right.  I  am  insured  with  M.  ; "  and  in 
answer  to  a  suggestion  of  T.  &  Co.  as  to  the 
necessity  for  prompt  action,  he  added,  "  You  had 
better  prepare  for  getting  it  up  ;  but  you  must 
go  to  M.  for  orders."  T.  &  Co.  then  went  to  M., 
who  said,  '*  Ton  had  better  go  on  with  it,  and  do 
the  best  you  can  for  us."  T.  &  Co.  thereupon 
proceeded  with  the  work,  and,  after  incurring 
great  labour  and  expense,  succeeded  in  recovering 
the  ore.  H.  k.  Co.  afterwards  tendered  the  sum 
agreed  to  be  paid  for  the  carriage  of  the  ore  to 
Birkenhead,  and  demanded  it ;  but  T.  &  Co. 
refused  to  part  with  it,  claiming  a  lien  upon  it 
for  the  expenses  incurred  in  raising  it  from  the 
bottom  of  the  river : — Held,  that  there  was  no 
contract  for  the  work  done,  as  between  T.  k  Co. 
and  H.  k  Co.  in  respect  of  which  such  claim  of 
lien  could  be  sustained.  Castellain  v.  Thomp- 
son, 13  C.  B.  (N.8.)  105 ;  32  L.  J.,  0.  P.  79  ;  7 
L.  T.  424  ;  11  W.  R.  147. 

A.  put  a  phaeton  into  the  possession  of  M.  for 
him  to  paint  it,  and  paid  M.  oeforehand  for  the 
painting.  M.  never  painted  it,  but  placed  it  on 
the  premises  of  B.,  where  it  stood  three  months  : 
— Held,  that  B.  had  no  lien  on  the  phaeton  for 
his  charge  for  the  standing  of  it,  unless  the  jury 
was  satisfied  that  M.  had  placed  it  there  by  the 
authority  of  A.  Buxton  v.  Bau^han,  6  Car.  k  P. 
674. 

By  an  agreement  between  A.  and  B.,  A.  agreed 
to  exert  himself  to  prove  that  6.  was  entitled  to 


certain  property  in  India,  for  which  A.  was  to 
have  half  the  value  of  what  might  be  recovered. 
A.  succeeded  in  recovering  a  certain  amount, 
which  was  sent  home  to  the  correspondents  in* 
London  of  a  firm  in  Calcutta,  who  acted  for  A. 
in  the  matter.  Upon  demurrer  to  a  biU  to 
declare  A.*s  right  to  half  the  amount  under  the- 
agreement : — Held,  that  A.  had  no  lien  on  the 
fund.     Alexander  v.  Hammond,  3  W.  R.  145. 

Contraot  to  ipend  Xoney  on  Land  partially^ 
Performed.] — ^A  man  who  enters  into  a  contract 
to  expend  a  certain  sum  of  money  on  land,  and 
after  spending  part  of  it  declines  to  perform  the- 
oontract,  has  no  lien  on  the  land  for  the  money 
which  he  has  expended.  Wallis  v.  Smith,  21 
Ch.  D.  243 ;  47  L.  T.  389.  S,  C,  in  C.  A.,  62" 
L.  J.,  Ch.  146 ;  21  Ch.  D.  243 ;  47  L.  T.  389 ; 
31  W.  R.  214. 

A.  agreed  to  grant  a  lease  to  B.,  who  was  to 
enter  at  once  and  expend  money  on  improve- 
ments, with  a  proviso  that  if  he  failed  within 
three  months  to  grant  a  valid  lease  he  would 
repay  to  B.  the  amount  of  his  outlay,  and  from 
and  after  such  failure  B.  should  be  at  liberty  to 
quit,  and  the  ag^reement  should  cease  except  as- 
to  B.'s  right  to  payment.  A.  being  unable  to* 
grant  a  lease  for  want  of  title : — Held,  that  B.. 
had  a  lien  on  A.'s  interest  in  the  premises  for  his- 
outlay.  Middleton  v.  Magnay,  2  H.  &  M.  233  ;. 
lOL.  T.  408;  12  W.  R.  706. 

Clnb  Fremisei — Improvementa.] — At  a  general 
meeting  of  the.  members  of  a  club,  a  resolution 
was  passed  authorising  the  managing  committee 
of  the  club  to  raise  1,000/.  for  the  purpose  of 
improving  and  adding  to  the  buildings  of  the 
club-house,  and  providing  the  necessary  fittings- 
and  furniture  therefor ;  the  committee,  being 
unable  to  raise  the  money  by  a  mortgage  of  the 
club  property,  raised  it  on  the  guarantee  of  some 
individual  members  of  the  committee ;  the 
money  was  expended  for  the  purposes  aforesaid, 
and  the  members  of  the  club  enjoyed  the  advan- 
tages of  the  improvements  made  and  the  furni- 
ture so  bought.  The  individual  members  of  the 
committee  having  had  personally  to  pay  the 
amount  so  raised  : — Held,  that  they  had  a  lien 
or  charge  on  the  club  premises  so  added  to  and 
improveid,  and  on  the  furniture  and  aU  the  other 
property  of  the  club  acquired  or  purchased  by 
the  money  advanced  by  them,  and  the  court 
decreed  payment,  or  in  default  gave  them  liberty 
to  apply  for  a  sale  of  such  property.  Minnitt 
V.  Tathot  {Lord'),  1  L.  R.,  Ir.  143. 

Land—Xonoy  spent  en  Alterations  and  Re- 
pairs.]— The  plaintiff  was  entitled  to  a  rent- 
charge  created  by  a  deed  of  1778,  which  con- 
tain«i  a  power  on  nonpayment  to  enter  upon 
the  premises  charged,  and  receive  the  rents 
until  satis&ction  of  all  arrears  of  the  rent-charge, 
"  together  with  all  such  costs,  charges,  and  ex- 
penses as  should  be  laid  out  and  expended  by 
him,  or  occasioned  by  reason  of  the  nonpayment 
thereof."  In  1844,  the  rent-charge  being  in 
arrear,  and  the  property  so  dilapidated  as  to  be 
unproductive,  the  pkiintifE  entered  into  possession 
and  expended  money  in  repairs  : — Held,  that  he 
had  no  lien  on  the  land  for  the  moneys  so 
expended,  whether  the  defendant,  the  owner  of 
a  subsequent  rent-charge,  had  notice  of  such 
repairs  and  had  acquiesced  in  the  making  thereof 
or  not,  and  that  the  remedy  of  the  plaintiff, 
if  any,  was  at  law,  and  depended  on  the  con- 
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i<t ruction  of  the  deed  of  1778.  Hooper  t.  Cooke^ 
25  L.  J.,  Ch.  467  ;  2  Jnr.  (MA)  627— L.JJ. 

A  father,  an  equitable  owner  of  land,  erected 
A  gnumry  thereon ;  he  afterwards  allowed  his 
sons  to  use  and  occupy  it,  and  they  erected 
other  boildings  thereon,  at  a  great  expense : — 
Held,  that  the  sons  had  a  lien  on  the  premises 
for  their  outlay.  Unity  Mutual  Banking  Asto- 
eiaHim  y.  King,  25  Beav.  12\2TLu  J.,  Ch.  585  ; 
4  Jur.  (N.8.)  470 ;  6  W.  R.  264. 

XmI  Estate— Bond  Dalit  and  Intareft] — ^In 

1806  a  bond  was  executed  by  A.  in  favour  of  B., 
and  by  a  contemporaneous  settlement  it  was 
■settled  by  B.,  the  obligee,  upon  certain  trusts. 
By  his  will,  dated  in  1812,  A.,  the  obligor, 
'Charged  his  real  and  personal  estate  with  pay- 
ment of  the  bond  debt.  He  shortly  afterwards 
died.  The  plaintiff  claimed,  as  assignee  of  the 
bond,  a  valid  equitable  lien  on  the  obligor*s  real 
estate  in  respect  of  the  bond  debt  and  interest. 
The  defence  was,  that  the  obligor  died  possessed 
of  personal  estate  amply  sufficient  to  pay  the 
bond  debt  and  interest,  and  that  the  puuntiff*s 
predecessors  in  title  ought  to  have  obtained  pay- 
ment out  of  snch  pereonal  estate,  and  that  not 
having  done  so,  they  waived  their  right  to  have 
recourse  to  the  rool  estate: — Held,  that  the 
plaintiff  was  entitled  to  a  valid  charge  in  equity 
for  the  amount  of  the  bond  and  interest  upon 
the  real  estate  of  the  obligor.  Juitioe  v.  Fooks^ 
57  L.  T.  868. 

Payment  of  Sent  by  Lessee — SalTtge.] 

— ^A.  being  lessee  of  certain  lands  under  a  lease 
containing  the  ordinaiy  covenants  by  him  as 
lessee  for  payment  of  rent,  and  a  condition  of 
rc-entiy  in  case  of  nonpayment,  assigned  his 
interest  under  the  lease  to  B.,  who  covenanted 
with  A.  to  pay  the  rent  and  to  keep  him  indem- 
nified against  it.  B.  mortgaged  the  premises 
compris^  in  the  lease  to  C.  by  way  of  sulMlemise. 
Arrears  of  rent  became  due  which  the  lessor 
compelled  A.  to  pay  under  the  covenant  in  the 
lease.  In  an  action  against  B.  and  C,  A.  sought 
for  a  declaration  that  the  sum  so  paid  by  him 
for  rent  was  a  salvage  payment,  and  was  charged 
on  the  premises  in  priority  to  C.'s  mortgage  : — 
Held,  that  A.  had  no  interest  in  the  premises 
authorising  him  to  make  a  salvage  payment,  and 
that  therefore  he  had  no  lien  on  the  premises  for 
the  rent  so  paid  by  him.  O^Loughlin  v.  Ihoyer, 
13  L.  B.,  It.  75. 

Sua  paid  to  take  0oods  out  of  Pawn.] — A. 

delivered  to  B.  a  pawnbroker's  duplicate,  for 
B.  to  take  some  goods  of  A.'s  out  of  pledge.  B. 
did  so,  but  on  A.  sending  to  B.  for  the  goods,  B. 
said  that  he  had  not  got  them,  and  refuseid  to  tell 
who  had : — Held,  that,  if  after  this  trover  was 
brought  against  B.,  he  could  insist  on  a  lien  on 
the  goods  for  the  money  he  had  advanced  to  get 
them  out  of  pledge.  Jimei  v.  Cliff,  5  Car.  k  P. 
560. 

Hot  gained  by  Tort] — A  party  cannot  acquire 
a  lien  by  his  wrongful  act.     Madden  v.  KempHer, 

1  Camp.  12. 

Therefore,  goods  delivered  to  a  person  claiming 
them  wrongfully,  who  pays  freight  and  other 
charges,  cannot  be  detained  for  those  expenses 
against  the  rightful  owner.    Lempriere  v.  Patley, 

2  Term  Bep.  485. 

Where  no  Possession.] — A  party  cannot  have 
a  lien  on  goods  if  he  never  was  in  possession  of 


I  them  or  their  produce,  whatever  equitable  intend 
he  may  have  had.  Meuwood  v.  Waring,  4  Camp. 
291. 

There  can  be  no  lien  npon  any  property  nnles 
it  is  in  the  possession  of  the  piartv  who  darns 
the  lien.  Shaw  v.  Aeale,  6  H.  L.'Cas.  581 ;  27 
L.  J.,  Ch.  444 ;  4  Jur.  (FJJ.)  695  ;  6  W.  R. 
635. 

A  bailee  can  have  no  lien  on  a  chattd,  whoe, 
by  the  essence  of  the  contract,  he  has  no  right  to 
the  uninterrupted  possession  of  it.  Jathmm  v. 
Chmminf,  5  M.  &  W.  342  ;  8  L.  J^  Ex.  265;  3 
Jur.  436. 

The  general  rule  of  the  civil  law  is.  that  posses- 
sion of  movables  is  not  necessary  to  the  validity 
of  a  lien,  whether  created  by  contract  or  act  <tf 
law,  and  that  such  lien  will  attach  upon  movable 
property,  even  in  the  hands  of  a  bon&  fi<ie  pur- 
chaser, without  notice.  Tatham  v.  Andrer^  1 
Moore,  P.  C.  (N  A)  386  ;  2  N.  R.  554 ;  9  Jnr. 
(N.8.)  1019 ;  9  L.  T.  2  :  12  W.  B.  22. 

Lien  may  exist  after  possession  detennined; 
as  after  the  death  of  tenant  for  life,  of  a  West 
India  estate  for  supplies  provided  bv  him.  Satt 
V.  yegHtt,  14  Ves.  442 ;  9  R.  R.  318*. 

Debt  partly  bairod  by  Statute.] — A  person 
has  a  lien  on  goods  for  a  debt,  though  his  remedy 
for  part  of  it  is  barred  by  the  Statute  of  Limita- 
tions. Spearg  v.  Hartly^  3  Esp.  81.  See  also 
Broomheady  In  re,  5  D.  k,  L.  52  ;  16  L.  J.,  Q.  B. 
355. 

By  whom  given— Sztent  ol] — A  pereon  can 
only  give  a  lien  on  deeds  as  against  himself,  and 
to  the  extent  of  his  own  interest.  Tkmtr  v. 
Lettg,  20  Beav.  185 ;  24  L.  J.,  Ch.  638  :  1  Jra-. 
(N.S.)  1057  ;  3  W.  R.  352,  494.  S.  P.,  WU^n  v. 
Anderton,  1  B.&  Ad.450  ;  9  L.  J.(o.s.)  K.B.4^. 

Ho  Sight  of  Sale  nnder.]— The  lien  at  law 
upon  a  chattel  for  a  portion  of  the  price  unpaid 
confers  no  right  of  ^e  upon  the  person  baring 
such  lien,  although  the  retention  of  the  chuttel 
may  be  attended  with  expense.  ThameM  Jrvn- 
tcorkt  Co.  V.  Patent  Derrick  Of.,  1  Johns.  &,  H. 
93  ;  29  L.  J.,  Ch.  714 ;  6  Jur.  (N.s.)  1013 :  2 
L.  T.  208;  8W.  R.  408. 

Bight  to  PotiOision.] — A  shipping  ascnt 
having  a  lien  on  a  bill  of  lading  on  goods  which 
he  had  shipped,  may,  if  the  lien  is  not  satisfied 
before  the  goods  have  reached  their  destination, 
have  them  brought  home  in  order  to  retain  his 
lien  on  them,  and  is  not  liable  to  any  action  for 
so  doing.    Edwardi  v.  Southgate,  10  W.  R.  528. 

Sot-olf  against.] — In  trover  for  certain  iron- 
work, the  defendant  set  up  as  a  defence  a  lien 
on  the  ironwork,  for  work  done  to  it  at  the 
plaintiff's  request : — Held,  that  a  claim  of  set-oif 
to  a  larger  amount  on  the  part  of  the  plaintiff 
was  no  answer  to  the  lien,  unless  it  had  been 
agreed  between  the  parties  that  the  one  should 
be  deducted  from  the  other.  Pinnoek  v.  Harri- 
Am,8M.&W.532;  1  H.&H.114;  7L.J.,Ez. 
187. 

Cnstody  of  0oodi.] — ^An  innkeeper  retaining 
the  goods  of  his  guests  by  virtue  of  such  lien  is 
not  bound  to  use  greater  care  as  to  their  custody 
than  he  uses  as  to  his  own  igoods  of •  a  similar 
description.  Observations  on  CoweHl  Y.Simpeif*, 
(1 6  Yes.  275).  Angui  v.  McLachlan,  52  L.  J.,  Ch. 
587  ;  23  Ch.  D.  330 ;  48  L.  T.  863  ;  31  W.  R.641. 
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Where  an  employer  pays  a  builder  sums  of 
money  during  the  progress  of  the  work  exceeding 
the  Value  of  the  work  actually  done,  and  the 
builder  becomes  bankrupt  before  completion, 
the  employer  has  no  lien  on  the  materials  that 
are  intended  to  be  used  in  the  work  for  the  sums 
over-advanced.  Tripp  v.  Armitage^  4  M.  &  W. 
687;  1H.&H.442;  8L.J.,Ex.l07 ;  3Jur.249. 

2.  Agreement  fob. 

Xiut  be  Clear.] — To  constitute  a  L'en  on  any 
property,  there  must  be  a  clear  agreement  for 
the  specific  appropriation  of  that  property. 
Jones  V.  Starhey^  16  Jur.  510. 

Sifeet  of.] — If  a  mercantile  relation  which 
might  involve  a  lien  is  created  by  a  written 
contract,  and  security  given  for  the  result  of 
the  dealings  in  that  relation,  the  express  stipula- 
tion and  agreement  of  the  parties  for  security 
exclude  lien,  and  limit  their  rights  by  the  extent 
of  the  express  contract  that  they  have  made. 
Cfuimheri  v.  JOavidsan,  4  Moore,  P.  C.  (N.8.)  158  ; 
36  L.  J.,  P.  C.  17 ;  L.  R.  1  P.  C.  296 ;  12  Jur. 
(N.8.)  967 ;  15  W.  R.  34. 

Penonid  Lioenoe.] — The  plaiutiiTs  intestate 
bought  a  coach  of  the  defenoant,  and  gave  him 
biUs  for  the  price,  and  agreed  that  the  defendant 
"  do  have  and  hold  a  claim  upon  the  coach  until 
the  debt  be  duly  paid."  One  of  the  biUs  being 
dishonoured,  and  the  testator  dead,  the  defendant 
obtained  possession  of  the  coach  by  a  trick : — 
Held,  that  the  agreement  operated  as  a  mere 
personal  licence  from  the  testator  to  the  defen- 
dant to  obtain  possession  of  the  coach,  and  would 
have  been  a  defence  to  an  action  brought  by  the 
testator,  but  was  not  available  after  the  property 
had  been  transferred  to  the  administrator.  Hawet 
V.  BaU,  7  B.  &  C.  481 ;  1  M.  &  Ry.  288  ;  6  L.  J. 
(O.S.)  K.  B.  106  ;  31  R.  R.  256. 

Idoenee  to  Seiie.] — The  plaintiff  having  a  cow 
at  grass  in  the  defendant's  field,  and  being 
indebted  for  the  agistment,  agreed  with  him  that 
the  cow  should  be  a  security,  that  he  would  not 
remove  her  till  the  defendant  was  paid,  and  that, 
if  he  did,  the  defendant  might  take  her  wherever 
she  might  be,  and  keep  her  till  he  was  paid.  The 
plaintiff  removed  the  cow,  not  having  paid  the 
debt,  and  the  defendant  seized  her  in  the  high 
road.  In  trespass  for  the  taking: — Held,  that 
the  agreement  might  be  set  up  as  a  defence  under 
a  plea  that  the  cow  was  not  the  plaintiff's. 
Rich4ird9  v.  Symaiu,  8  Q.  B.  90  ;  15  L.  J.,  Q.  B. 
35  ;  10  Jur.  6. 

nature  of  Posfostion.]— Where  A.  pledges  a 
chattel  with  B.,  and  pursuant  to  an  agreement 
made  between  them  at  the  time,  A.  has  the  pos- 
session of  it  for  a  limited  period,  for  the  use  of 
B. ;  and  at  the  end  of  such  period  it  is  returned 
to  its  ordinary  place  of  cuLtody,  B.  does  not  for- 
feit his  lien,  the  possession  of  A.  being,  in  such 
case,  the  possession  of  B.  Reeves  v.  Capper^  5 
Bing.  (N.C.)  136 ;  6  Soott,  877 ;  1  Am.  427  ;  2 
Jur.  1067. 

nature  of  Security.] — A.  being  possessed  of  an 
old  vessel,  sent  her  to  B.'s  yard  to  be  repaired. 
B.  agreed  to  find  timber  for  the  repairs,  and 
materials  were  accordingly  supplied  by  B.  and 
other  persons  to  the  amount  of  200/.  The  vessel 
was  repaired  in  B.*s  yard  with  these  materials, 


but  no  work  was  done  upon  her  either  by  B.  or 
the  other  creditors.  On  the  vessel  being  advertised 
for  sale  B.  and  the  other  persons  insisted  that 
she  should  not  be  removed  until  they  were  paid. 
A.*s  agent  assented,  and  said  they  should  be  paid 
out  of  the  purchase-money,  and  signed  an  autho- 
rity to  the  auctioneer  to  that  effect.  The  sale 
then  proceeded,  and  the  vessel  was  knocked  dowa 
to  C.  for  300Z.  Immediately  after  the  sale,  B. 
and  the  other  creditors  applied  to  C.  for  pay- 
ment, and  he  promised  that  he  would,  the 
following  Thursday,  bring  the  purchase-money 
for  the  auctioneer  to  pay  the  creditors  with.  C. 
did  not  do  so : — Hela,  that  the  agreement  for 
payment  of  the  repairs  out  of  the  purchase-money, 
of  which  C.  was  cognisant,  and  to  which  he  hack 
assented,  precluded  him  from  maintaining  trover 
until  such  payment  was  made.  Norris  v.  WiU 
liams,  1  C.  &  M.  842  ;  2  L.  J.,  Ex.  257. 

In  December,  1861,  a  bankrupt  contracted 
with  W.  to  buUd  a  barge  for  him,  to  be  paid  for 
in  bricks  ;  the  barge  to  be  completed  on  the  5tl» 
of  June,  1862.  The  bankrupt  hired  a  yard  for  a 
certain  number  of  months  for  the  purpose  of  per- 
forming the  contract,  which  perioa  expired  before 
the  completion  of  the  work.  In  June  it  was 
agreed  by  the  bankrupt  in  writing  that  the  barge 
should  be  held  as  a  security  by  W.  for  advances- 
made  by  him ;  and  in  July  the  bankruptcy  took 
place.  The  advances  made  by  W.  having  exceeded' 
the  amount  of  work  done  and  materiid  supplied 
by  the  bankrupt: — Held,  that  W.  had  a  lien 
upon  and  was  entitled  to  the  custody  of  the  barge, 
unless  the  assignees  chose  to  complete  the 
contract.  Watts^  Ex  parte,  Attwater,  In  re,  1 
N.  R.  170  ;  32  L.  J.,  Bk.  35 ;  9  Jur.  (NJB.)  238  ; 
7  L.  T.  585— L.O. 

B.  k  Co.  agreed  to  build  a  ship  for  A.  To- 
enable  them  to  proceed  with  the  work,  and 
before  the  agreement  was  signed,  0.  advanced 
money  on  the  understanding  that  be  should  have 
an  assignment  of  the  agreement,  and  a  lien  upon- 
the  ship.  The  agreement  was  cancelled.  B. 
&  Co.  then  agreed  to  sell  the  vessel,  which  was- 
in  an  unfini&ed  state,  to  C.  Four  days  pre- 
viously they  had  stopped  payment,  and  shortly 
afterwards  were  made  bankrupts  : — Held,  that 
C.  was  entitled  to  a  lien  upon  the  ship.  SuxUnston 
V.  Clay,  32  L.  J.,  Ch.  503 ;  8  L.  T.  563  ;  11 W.  R. 
811— L.JJ. 

To  detinue  for  title-deeds,  the  defendant 
pleaded  that  K.  was  seised  of  the  messuiiges  to- 
which  they  related,  and  devised  them  to  D.  for 
life,  who  agreed  with  the  defendant  to  sell  him- 
aU  her  interest  therein ;  that  before  this  agree- 
ment the  deeds  were  in  the  custody  of  the  defen- 
dant as  D.*s  agent,  and  that  upon  the  making: 
of  the  agreement  £.  left  them  in  the  possession 
of  the  defendant,  that  he  might  hold  them  till 
the  agreement  was  performed : — Held,  that  this 
statement  did  not  shew,  with  sufficient  certainty, 
any  contract  whereby  the  defendant  acquired  a 
lien  on  the  deeds.  Robertson  v.  Showier,  13 
M.  &  W.  609  ;  2  D.  &  L.  687  ;  14  L.  J.,  Ex.  120. 

Appropriation  of  Cargo.]  —  A.  opened  an* 
account  with  a  bank,  it  being  agreed  that  he 
should  be  allowed  to  overdraw  to  a  certain 
amount,  but  that  for  further  overdrafts  beyondi 
that  amount  he  diould  find  security.  A.  over* 
drew  beyond  the  specified  amount  without 
depositing  any  security.  The  bank  pressed  for 
payment  of  the  whole,  or  at  least  a  portion  of  the 
balance.  A.,  in  reply,  wrote  to  the  manager  to- 
state,  that  the  arrival  of  the  ship  "  Tagus,''  which 
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was  daily  expected,  would  put  him  in  ample  fmids 
to  adjust  the  acoountf  and  inclosed  a  policy  on 
the  cargo  of  the  "  Tagus "  for  5,000Z.,  indorsed 
])ayable  to  the  manager  of  the  bank : — Held, 
that  this  was  not  such  a  specific  appropriation 
•of  the  cargo  of  the  "Tagus"  as  would  give  the 
bank  a  lien  upon  it  in  preference  to  other  creditors 
•of  A.    Joruis  y.  Star  key  ^  16  Jur.  510. 

To  constitute  a  lien  on  any  property,  there 
must  be  a  dear  agreement  for  the  specific  appro- 
'pnation  of  that  property.    Jh, 

Mortgagee  of  Pablio-honia— Balanoe  dne  to 
Brewer.  J — By  agreement  between  A.,  a  publican, 
and  B.,  a  brewer,  it  was  stipulated  that  A.  should 
deposit  the  lease  of  his  house  with  B.  as  security 
for  an  advance  of  150/.,  for  which  A.  had  giren 
B.  a  promissory  note,  payable  on  demand,  and  B. 

•engaged  not  to  call  upon  A.  to  pay  the  150Z.  for 
two  years,  on  condition  that  the  interest  thereon 

•should  be  duly  paid  half-yearly ;  that  the  rent 
Hhould  be  paid  agreeably  to  the  covenants  of  the 
lease,  and  that  A.  should  take  of  B.  all  the  beer 

'  consumed  on  the  premises,  and  pay  for  it  every 
twenty-eight  days.  The  agreement  then  pro- 
vided, that  in  case  of  failure  on  the  part  of  A. 
to  perform  any  or  either  of  the  conditions  after 

.'fourteen  days*  notice,  B.  should  be  at  liberty 
immediately  to  put  the  note  in  force,  and  if  not 
]mid  with  interest,  to  sell  the  lease,  and  that  the 

•expenses  attending  such  sale,  together  with  the 
])rincipal  and  interest  due  on  the  note,  should  be 

deducted  from  the  amount  realised  by  such  sale, 
as  also  any  account  that  might  be  then  due  and 
owing  for  beer  : — Held,  that  the  power  of  sale 
not  having  been  exercised,  on  payment  or  tender 

•  of  the  principal  and  interest  due  on  the  note, 
A.  (or  his  assignee)  was  entitled  to  maintain 
detinue  for  the  leas<> ;  and  that  B.  could  not  set 
up  a  lien  on  it  for  the  balance  due  on  the  beer 
account.  Chilton  v.  Oarringtiniy  15  C.  B.  95  ;  3 
•C.  L.  R.  138  ;  24  L.  J.,  C.  P.  10  ;  1  Jur.  (N.8.)  89  ; 

:3  W.  R.  17. 

3.  General  Liens. 

How  Bttablished.l^A  right  of  general  lien 

can   only    be    established    either    by    contract 

'  express  or  necessarily  implied,  or  by  custom  ;  and 

•such  a  custom  in  a  particular  trade  is  not  estab- 

'lifihed  by  mere  evinence  of  the  popular  opinion 

of  the  members  of  that  tra<lc  that  a  right  of 

general  lien  was  or  ought  to  be  a  privilege  of 

their  trade.     Sptftten^  In  r<?,  Pntvincial  Jianlt, 

Ex  fMrte,  Ir.  R.  11  Eq.  412. 

The  law  does  not  favour  general  liens,  and  a 
general  lien  can  only  be  claimed  as  arising  from 
dealings  in  a  particular  trade  or  line  of  business, 
such  as  wharfingers,  factors  and  bankers,  in 
-which  the  existence  of  a  general  lien  has  been 
judicially  acknowledged,  or  in  other  trades  where 
thcit;  is  express  evidence  of  custom.  Boeh  v. 
(jorrltsen,  2  De  G.  F.  &  J.  434  ;  30  L.  J.,  Ch.  39  ; 
7  Jur.  (N.8.)  81 ;  3  L.  T.  424  ;  9  W.  R.  209. 
rS.  P.,  Lcnclthart  v.  Ciwper,  3  Bing.  (N.C.)  99 ;  3 
Scott,  521 ;  6  L.  J.,  C.  P.  131. 

Ezolnded  by  Termi  of  Bpooial  Contraet.] — 
Foreign  corresix>ndents  of  a  London  firm  directed 
the  firm  to  purchase  for  them  Mexican  bonds 
to  a  s))cctfioa  amount,  at  a  specified  price,  and 
to  hold  the  lH)nds  at  the  disposal  of  the  corre- 
spondents. The  London  firm  made  and  notified 
tlie  purchase,  and  wrote  to  the  correspondents 
that  they  would,  until  further  orders,  retain  the 
.  bonds  for  safe  custody  : — Held,  that  the  letters 


constituted  a  special  contract  snfiScient  to 
exclude  a  general  lien  on  the  part  of  the 
London  firm,  if  they  would  otherwise  have  been 
entitled  to  any.    ZS. 

A  colliery  company  agreed  with  the  defen- 
dants for  the  carriage  of  their  goods  over 
defendants*  line.  The  defendants  were  "  to  have 
the  right  at  any  time  to  detain  any  goods  or 
waggons  in  their  possession  by  way  of  lien  to 
secure  the  general  balance  owing  to  them.**  An 
engine  of  the  colliery  company  having  been 
sent  to  the  defendants  for  repair,  the  defendants 
claimed  to  hold  it,  whilst  in  their  establishmoit 
undergoing  repairs,  as  a  security,  not  only  for 
the  cost  of  such  repairs  and  the  diarge  Cor 
hsulage,  but  also  for  a  general  balance  due  to 
them  for  the  carriage  of  coals,  &c. : — Held, 
that  the  terms  of  the  above  condition  between 
the  defend^ts  and  the  collietr  company,  which 
was  intended  merely  to  enlarge  the  rights  of 
the  defendants  as  carriers,  and  to  give  them  as 
such  a  right  of  lien  beyond  what  they  would  have 
at  common  law,  applied  only  to  coals  and  such- 
like "  goods,"  to  be  carried  in  the  ordinary  way. 
and  not  to  the  engine  in  question,  which  was 
delivered  to  the  defendants,  not  under  any  con- 
tract to  carry,  but  under  an  agreement  to  repair, 
to  which  the  charge  for  haulage  was  incidental ; 
and,  therefore,  that  the  right  of  general  lien 
claimed  by  the  defendants  did  not  attach.  Jn«- 
Tiear  v.  Midland  Ry.,  19  L.  T.  387. 

WharflxLQ^  and  Bhlpping  Agent.] — S.,  a  wool- 
stapler  at  Huddersfidd,  was  in  the  habit  of 
making  purchases  of  wool,  which  he  directed  to 
be  consigned  to  the  defendant,  a  wharfinger  an<l 
shipping  agent  at  Hull,  who  forwarded  them  to 
him  at  Huddersficld  by  carrier.  In  July,  1841, 
S.  purchased  certain  wool  in  Scotland,  which 
was  paid  for  by  £.,  his  agent  there,  and  by  him 
f orwardcil  to  the  defendant  at  Hull.  Part  of  this 
wool,  consisting  of  ten  bags,  arrived  at  Hull  on 
the  27th  of  September,  and  a  portion  of  it  wass 
at  ten  o'clock  on  that  morning,  taken  possession 
of  by  the  defendant,  the  remainder  1>eing  tabn 
possession  of  by  him  between  ten  o'clock  and 
four.  E.  received  from  S.,  in  repayment  of  the 
advances  made  by  htm  for  the  purchase  of  the 
wool  in  question,  acceptances  of  S.,  which  were 
running  at  the  time  of  S.'s  bankruptcy,  anl 
were  afterwards  dishonoured.  On  the  21st  of 
September  E.  received  a  letter  from  S..  in  which 
he  informed  him  of  his  insolvency,  and  dirocteil 
him  to  get  the  wool  and  to  do  the  best  he 
could  to  save  himself.  Accordingly,  on  some  day 
between  the  26th  of  September  and  the  1st  of 
October,  £.  gave  directions  to  the  defendant  to 
seize  the  wool.  The  remaining  portion  of  the 
wool  arrived  at  Hull  on  the  3rd  of  October,  ami 
was  delivered  into  the  defendant's  warehouse  on 
the  6th,  7th,  and  8th  of  that  month.  An  act  of 
bankruptcy  was  committed  by  8.  on  the  22nd  of 
September.  The  defendant,  who  claimed  to 
retain  the  wool  in  satisfaction  of  a  general 
balance,  had  been  in  the  habit  of  sending  to  the 
bankrupt  by  the  carrier,  together  with  the  goods, 
printed  delivery  orders  which  statetl  that  all 
goods  were  considered  as  general  lien,  subject 
not  only  to  freight,  but  also  to  the  balance  of 
any  former  account  due  from  the  owners  or  con- 
signors. These  orders  had  been  seen  more  than 
once  in  the  bankrupt's  hands,  and,  on  one 
occasion,  the  weights  therein  stated  had  been 
altered  by  him : — Held,  in  trover  by  the  assignees 
of  S.  to  recover  the  value  of  the  thirty-six  hags 
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-of  wool,  first,  that  £.  had  no  right  to  the  goods, 
in  respect  of  which  the  defend^t  conld  retain 
them.  Bowman  v.  Maleolm^  11  M.  &  W.  833  ; 
12  L.  J.,  Ex.  397. 

Held,  secondly,  that  the  defendant  bad  not 
established  any  right  in  general  lien,  by  virtae 
of  which  he  could  retain  any  part  of  the  goods. 
Ih, 

Carrion — ^Aft«r  IKHnding-iip  of  Company.] — 
When  a  company  has  been  wound  up  under  the 
Companies  Act,  1862,  and  the  business  is  duly 
carried  on  by  the  official  liquidator,  a  creditor 
who  has  continued  his  dealings  with  the  company 
cannot  exercise  a  general  lien  on  its  goods  for 
the  whole  amount  due  to  him  by  rirtue  of  an 
agreement  made  between  him  and  the  company 
previously  to  the  winding-up.  Wiltshire  Iron  Co. 
V.  G,  TT.  Ry.,  40  L.  J.,  Q.  B.  308  ;  L.  R.  6  Q.  B. 
776  ;  23  L.  T.  666 ;  19  W.R.93o— Ex.  Ch. 

A  company  was  wound  up,  and  the  business 
•carried  on  by  the  official  liquidator.  Previously 
to  the  winding-up,  the  company  had  made  an 
Agreement  with  a  railway  company  for  the  car- 
riage of  goods  on  a  credit  account,  upon  the 
terms  that  goods  belonging  to  or  sent  by  them 
should  be  subject  to  a  geneiul  lien  in  favour  of 
the  railway  company,  to  take  effect,  at  their 
option,  at  any  time  after  failure  of  any  sum  due 
■on  the  credit  account,  or  in  case  of  bankruptcy, 
iinsolvency,  or  stoppage  of  payment : — Held,  that 
the  railway  company  could  not  enforce  this  lien 
upon  goods  which  they  had  received  after  the 
winding-up,  to  be  carried  on  account  of  the  new 
business.    Ih, 

In  1876  an  agreement  was  entered  into  between 
the  L.  Coal  Company  and  the  G.  W.  Railway 
Company,  by  which  the  charges  for  coal  con- 
signed by  the  coal  company  were  carried  to  a 
"  ledger  account,"  one  condition  of  which  was, 
that  the  goods  and  waggons  belonging  to  or  sent 
by  the  person  having  a  ledger  account  should  be 
subject  to  a  genei'al  lien  in  favour  of  the  railway 
■  company  for  all  moneys  due  to  them,  &c.,  f  rom 
such  person  on  any  account,  such  lien  to  take 
c'ffect  immediately  after  the  failure  of  payment 
-on  demand  of  any  sums  appearing  to  be  due  on 
the  ledger  account  ;  "in  case  of  bankruptcy, 
insolvency,  or  stoppage  of  payment,  such  lien  to 
take  effect  immediately  for  any  sum  appearing 
due  in  the  books  of  the  company,"  with  a  right 
to  sell  such  goods  and  waggons,  and  out  of  the 
proceeds  to  return  the  sums  due.  The  coal 
company  became  insolvent,  and  on  the  16th 
December,  1885,  a  petition  was  presented  for 
winding-up ;  on  the  20th  January,  1886,  a 
provisional  liquidator  was  appointed,  and  in 
February,  1886,  an  order  to  wind  up  was 
made.    When  the  petition   was  presented  the 

•  coal  company  was  indebted  to  the  railway  com- 
pany in  respect  of  charges  for  freight.  Of  the 
fifteen  waggons  in  use  by  the  coal  company,  and 
employed  in  carrying  coal  over  the  railway  com- 
pany's line,  nine  hod  been  received  by  the  rail- 
way company  prior  to  presentation  of  the  wind- 
ing-up petition,  and  had  been  detained  by  them 
ever  since  ;  four  in  the  possession  of  the  railway 
company  when  the  petition  was  presented  hod 
travelled  up  and  down  the  line  since,  but  returned 
into  the  possession  of  the  railway  company 
before  the  date  of  the  winding-up  order ;  two 
did  not  come  into  the  possession  of  the  railway 
company  until  between  the  presentation  of  the 
petition  and  the  winding-up  order.  The  liquidator 

•  claimed  delivery  up  by  thezaiiway  company  of  the 


fifteen  waggons  which  the  company  claimed  to 
retain  in  satisfaction  of  the  general  lien  under 
the  agreement : — Held,  that  the  lien  given  to  the 
railway  company  by  the  agreement,  which  was 
made  for  the  ordinary  purposes  of  the  coal  com- 
pany's business,  was  good  and  valid,  and  took 
effect  upon  the  insolvency  of  that  company,  and 
had  not  been  displaced  by  anything  that  had 
taken  place  in  the  winding-up  proceedings. 
Llangenneck  Coal  Co,,  In  re,  56  L.  T.  475. 

Agroemont  with  Bankrupt— Boooiyor'o 


Goods  not  Liablo.l— A  trader  opened  a  credit 
account  with  a  railway  company  for  freight.  An 
account  of  what  was  due  was  to  be  delivered 
once  a  month,  and  payment  was  to  be  made 
within  seven  days  after  delivery  ;  and  the 
company  were  to  have  a  general  lien,  for  all  the 
moneys  due  upon  any  account,  upon  all  goods 
in  the  hands  of  the  company.  The  trader  filed 
a  petition  for  liquidation ;  and  a  receiver 
ana  manager  of  his  estate  and  business  was 
appointed,  who,  in  order  to  carry  on  the  business, 
bought  goods  with  his  own  money  and  sent  them 
to  the  railway  company  consigned  to  the  trader. 
The  company  refused  to  deliver  the  goods  until 
they  were  paid  what  was  owing  to  them  by  the 
trader  for  freight  due  when  the  petition  was  filed. 
The  receiver  paid  the  money  under  protest,  and 
the  goods  were  delivered.  The  Court  of  Bank- 
ruptcy, on  the  receiver's  application,  ordered  the 
money  to  be  repaid  : — Held,  on  appeal,  that  the 
company  would  have  no  defence  to  an  action 
by  the  receiver  for  the  money  paid  to  them,  but 
that  the  Court  of  Bankruptcy  had  no  jurisdic- 
tion to  order  repayment.  O.  W.  Ry.,  Ex  partr, 
Bushell,  In  re,  62  L.  J.,  Ch.  734 ;  22  Ch.  D.  470  ; 
48  L.  T.  196  ;  31  W.  R.  419— C.  A. 

Of  Contignoei.] — See  infra. 

In  Particular  Tradoi.]— iS^f  infra. 

4.  Waiver. 

Ifon-atsertion  of  Claim.] — ^A  person  having  a 
lien  upon  goods  docs  not  waive  that  lien  by  the 
mere  fact  of  his  omitting  to  state  that  he  claims 
to  retain  the  goods  in  that  right  when  they  ore 
demanded ;  nor  is  it  sufficient  evidence  of  a 
waiver  of  his  lien,  that  he  bought  these  goods 
with  others  which  he  also  refused  to  deliver  up, 
although  he  had  no  lien  on  them,  the  sale  as  to 
the  whole  being  void.  White  v.  Gainer,  9 
Moore,  41  ;  2  Ring.  23  ;  1  Car.  &  P.  324  ;  2  L.  J. 
(0.8.)  C.  P.  101. 

A  debentm*e  for  a  tontine  annuity  was 
deposited  by  an  intestate  with  his  bankers,  one 
of  whom  received  the  dividends,  and  placed 
them  to  the  credit  of  the  intestate's  account ; 
the  intestate  died  in  1801,  and  a  commission 
issued  against  the  bankers  in  1810  ;  notwith- 
standing which,  the  same  partner  continued  to 
receive  the  dividends,  and  pay  them  to  the  intes- 
tate's widow  up  to  the  period  of  his  own  death, 
which  happenerlin  1822  ;  some  time  after  whicli, 
the  assignees  of  the  honker  claimed  a  lien  on  the 
debenture  for  a  debt  due  from  the  intestate  to 
the  banking-house : — ^Held,  that  after  so  long  an 
abandoimient  of  any  claim  of  lien,  the  assignees 
could  not  now  support  such  claim  ;  and  that 
the  debenture  also  could  not  be  considered  as 
having  been  left  in  the  order  and  disposition  of  the 
bankers,  it  having  been  deposited  in  the  nature 
of  a  trust.    Ihuglas,  Ejb  parte^  3  Dcac.  &  C.  310. 
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Inoo&tiitent  Co&duot.] — ^A  wharfinger  having 
a  lien  on  goods  for  his  general  balance,  on  being 
applied  to,  made  a  charge  only  in  respect  of 
the  particiilar  goods,  but  owing  to  inability  to 
get  change  affixed  the  consignor's  card  on  the 
goods  on  the  understanding  that  the  consignor 
would  send  for  the  goods  and  pay  the  sum  that 
had  been  named : — Held,  a  waiver  of  his  lien  for 
the  general  balance.  Morley  v.  Hay,  7  L.  J. 
(0.8.)  K.  B.  104. 

Claim  on  Diiferent  Oronnd.] — But  a  man 
waives  his  right  of  lien,  if  upon  being  applied 
to,  to  deliver  up  goods,  he  claims  to  retain  them 
on  a  different  ground  than  that  upon  which  he 
rests  his  case  of  lien.  Boardman  v.  Sill,  1  Camp. 
410,  n. 

A  lien  may  be  waived  by  a  party's  setting  up 
a  claim  to  retain  the  chattel  upon  a  different 
(ground,  and  making  no  mention  of  the  lien. 
Week9  V.  Goode,  6  C.  B.  (N.B.)  367. 

In  an  action  against  A,  and  B.  for  a  lease,  the 
evidence  of  conversion  was  as  follows  :  A  demand 
having  been  made  upon  A.,  he  declined  to  give 
up  the  lease  until  rent  due  to  B.  was  paid,  but 
he  added  that  it  was  more  B.'s  business  than  his 
own,  and  as  he  was  not  in,  he  (A.)  would  either 
send  the  lease  in  the  course  of  the  day,  or  would 
write  the  plaintiff  a  letter  declining  to  return  it. 
The  plaintiff  receiving  neither  lease  nor  letter, 
issued  a  writ  on  the  following  morning  : — Held, 
that  tiiis  amounted  to  an  alMolute  refusal,  not- 
withstanding A.  and  B.  had,  at  the  time  (though 
it  was  not  mentioned),  a  lien  upon  the  lease  for 
a  small  sum  due  to  them  for  business  done  by 
them  as  attorneys  for  the  plaintiff.    Ih, 

Ezoeifiye  Claim— Tender.] — ^Where  a  party 
claims  to  detain  goods  upon  two  causes  of  lien, 
in  such  a  way  as  to  dispense  with  tender  of 
either,  he  is  guilty  of  a  conversion,  unless  he  can 
sustain  both.  Kerford  v.  Mondel,  28  L.  J.,  Ex.  303. 

In  trover  by  a  freighter  against  a  shipowner  to 
recover  goods,  the  charterparty  giving  a  lien  for 
d^td  freight,  but  the  master  to  sign  bills  of  lading, 
which  bound  the  goods  for  **  freight  as  agreed," 
the  freighter  having  when  he  demanded  the  goods 
been  prepared  to  pay  the  freight  for  carriage, 
and  the  shipowner  refused  to  deliver  the  goods 
except  on  payment  of  the  dead  freight : — ^Held, 
that  freight  for  carriage  alone  was  due,  that  the 
refusal  was  an  implied  dispensation  of  the  tender 
of  it,  and  that  trover  was  maintainable.    Ih. 

The  mere  demand  of  an  excessive  sum  by  a 
creditor  holding  a  lien  does  not  dispense  with  a 
tender  from  the  debtor  of  the  sum  really  due ; 
but  if  the  demand  of  the  larger  sum  is  so  made 
tliat  it  amounts  to  an  announcement  that  it  is 
useless  to  tender  any  smaller  sum,  this  dispenses 
with  any  tender,  even  if  It  appears  that  the  debtor 
was  unwilling  to  tender  the  amount  really  due. 
The  Norway,  B.  &  L.  404  ;  8  Moore,  P.  C.  (N.B.) 
245  ;  11  Jur.  (N.S.)  892  ;  13  L.  T.  50  ;  13  W.  K. 
1085. 

Where  a  party  who  has  a  specific  lien  on 
goods  refuses  to  deliver  them  up  unless  the 
amount  of  a  general  balance  is  paid,  it  is  unneces- 
saiy  for  the  owner  to  tender  the  sum  due  in 
respect  of  tJiose  goods,  in  order  to  support  trover. 
Jonet  V.  Tarlt&n,  9  M.  &  W.  675  ;  1  D.  (N.8.)  625  ; 
11  L.  J.,  Ex.  267  ;  6  Jur.  348. 

A  picture  was  placed  by  A.  in  the  hands  of  B. 
for  sale.  B.  deposited  it  with  C.  On  its  being 
demanded  by  A.,  C.  claimed  5^.  for  warehouse- 
room  ;  but  on  a  second  demand  being  made  with 


an  offer  to  pay  any  claim  which  C.  might  have  for 
warehouse-room,  G.  refused  to  give  up  thepictnie 
without  being  paid  8Z.  due  to  him  from  B. : — 
Held,  that  the  demand  of  the  8^.  amounted  to 
a  waiver  of  the  daim  for  warehonse-ioom,  and 
that  it  rendered  a  specific  tender  in  respect 
thereof  unnecessary.  Dirlu  v.  Riehardt^  4 
Man.  &  G.  574  ;  5  Scott  (N.R.)  534  ;  Car.  k  M. 
626  ;  6  Jur.  662. 

If  a  party  has  a  specific  lien  on  the  goods 
of  another,  and  when  required  to  deliver  them 
up,  claims  a  lien  upon  them  for  a  sum  either 
greater  than  or  different  from  that  for  whiidi  he 
is  entitled  to  hold  them,  his  lien  is  gone  ;  bat  if 
he  claims  to  hold  them  both  for  the  sum  to 
which  he  is  entitled,  and  also  for  a  further  sum 
to  which  he  is  not  entitled,  his  lien  in  respect 
of  the  former  remains,  and  the  owner  oug^t, 
on  such  refusal,  to  tender  that  sum.  Scarf t  v. 
Morgan,  4  M.  &  W.  270 ;  1  H.  &  H.  292  ;  7  L.  J., 
Ex.  324  ;  2  Jur.  569. 

By  taking  Becnritj.l— If  a  security  is  taken 
for  a  debt  for  which  the  party  has  a  lien  upon 
property  of  the  debtor,  sucli  security  being  pay- 
able at  a  distant  day,  the  lien  is  gone.  Heusimm 
V.  Guthrie,  3  Scott,  298 ;  2  Bing.  (N.a)  755 ; 
2  Hodges,  51 ;  5  L.  J.,  C.  P.  283. 

Engineers  contracted  with  the  debtor,  the  owner 
of  a  barge,  to  supply  steam  machinery  to  the 
vessel,  at  the  docks  of  a  dock  company,  for  the 
price  of  1,0502.,  to  be  paid  by  approved  bills ;  one 
at  three  months  for  2602.  when  the  boiler  and 
engine  should  be  placed  in  the  vessel,  one  at 
three  months  for  2602.,  and  one  at  six  months  for 
5302.,  when  the  vessel  should  have  made  a  trial 
trip.  The  vessel  having  been  taken  to  the  dock» 
was  there  entered  in  the  name  of  one  of  the 
engineers ;  and,  whilst  shipwrights  and  other 
agents  of  the  debtor  were  occasionally  or  con- 
stantly on  board,  the  vessel  remain^  in  the 
possession  of  the  engineers  till  the  boat  wiis> 
ready  to  make  a  trial  trip.  In  the  interim  the 
engineers  had  been  paid  3602.,  partly  in  cash  ami 
partly  by  the  debtor's  acceptance,  which  thev 
discounted.  On  the  day  appointed  for  the  trial 
trip  the  debtor  filed  a  liquidlation  petition,  and  a 
receiver  took  possession  of  the  vessd.  A  few  day» 
afterwards  the  debtor's  acceptance  was  dis- 
honoured : — Held,  that  the  lien  of  the  engineers 
for  the  unpaid  price  for  the  machinery  and  their 
labour  was  not  affected  by  their  having  agreed 
to  take  bills  in  payment,  nor  by  thenaturo  of  the 
possession,  nor  oy  their  having  discounted  the- 
debtor's  acceptance.  Willoughby,  Ex  patie, 
WeHlaJte,  In  re,  16  Ch.  D.  604  ;  44  L.  T.  Ill ; 
29  W.  K.  935. 

A  person  who  has  a  lien  on  property  accom- 
panied by  the  g^iarantee  of  a  third  persos,  does 
not  lose  his  lien  by  taking  the  bills  of  that  thitd 
person  for  the  amount,  concurrently  with,  and  ia 
order  to  a  sale  of  the  property  to  satisfy  the  debt^ 
Solarte  v.  Maes  Hilbere,  1  L.  J.,  E.  B.  196. 

A.,  and  B.,  a  solicitor,  werc  executors.  B. 
deposited  some  of  his  deeds  in  the  trust-box,  to> 
secure  some  money  due  to  the  testator's  estate. 
The  box  remained  in  B.'s  possession,  and  on 
his  death  the  deeds  were  found  to  have  been 
abstracted  from  it,  and  they  could  not  be  identi- 
fied. The  legal  pei-sonal  representative  of  B.  then 
deposited  certain  specific  deeds,  selected  by  A., 
as  a  security  for  the  debt : — Held,  assuming  that 
A.  had,  in  consequence  of  B.'s  wrongfid  act, 
obtained  a  general  lien  on  all  B.*s  deeds  for  the- 
money,  still  that  he  had  waived  it  by  taking  the 
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particular  security  from  the  legal  personal 
representative.  Maton  v.  Morley^  34  Bear.  471 ; 
34  L.  J.,  Ch.  422 ;  12  L.  T.  414  ;  13  W.  R.  669. 
And  see  Brough  v.  Oddy,  Taml.  216. 

Where  a  vendor  received  part  of  the  purchase- 
money,  which  had  been  borrowed  from  the 
defendant,  and  took  a  bond  with  sureties  for  the 
residue : — Held,  that  by  entering  into  the  deed 
of  conveyance,  which  recited  the  assignment  of 
the  premises  to  the  defendant  by  way  of  mort- 
gage for  the  sum  advanced,  the  vendor  waived 
his  lien.  Cmd  v.  Pollard,  10  Price,  109 ;  9  Price, 
644;  23R.  R.713. 

If  a  tradesman,  having  goods  in  his  possession, 
upon  which  he  has  a  lien,  parts  with  those  goods 
on  the  promise  of  a  third  person  to  pay  the 
demand,  such  promise  is  not  within  the  statute 
of  frauds,  and  may  be  by  parol.  CcuUing  v. 
Auhert,  2  East,  325.  S.  P.,  MouldUeh  v.  MUne, 
3  Esp.  86  ;  6  R.  R.  815. 

An  innkeeper  who  accepts  security  from  his 
guest  for  the  payment  of  hotel  charges  does 
not  waive  his  lien  at  common  law  upon  the 
goods  of  the  guest  for  the  amount  of  such  charges 
unless  there  is  something  in  the  nature  of  Sie 
security,  or  in  the  circumstances  under  which  it 
was  taken,  which  is  inconsistent  with  the  exist- 
ence or  continuance  of  the  lien,  and  therefore 
destructive  of  it.  Avifftu  v.  MeLachlan,  52  L.  J., 
Ch.  587 ;  23  Ch.  D.  330 ;  48  L.  T.  863  ;  31  W.  R. 
641. 

Agreement  ta  take  Seenritj.]  —  A  creditor 
demanding  security  for  a  debt,  the  debtor  agreed 
by  letter  to  hypothecate  certain  bales  of  goods  in 
the  docks,  but  subsequently,  under  advice,  refused 
to  deliver  the  warrants.  The  creditor  then  filed 
a  biU  for  a  declaration  that  there  was  a  lien  on 
the  goods,  for  delivery  of  the  goods,  and  for  an 
injunction  and  receiver  : — Held,  that  the  effect 
of  the  agreement  to  hypothecate  was  a  for- 
bearance on  the  part  of  the  creditor.  Alliariee 
Bank  v.  Broom,  11  L.  T.  332  ;  13  W.  R.  127. 

Part  Payment.]  •>  The  right  of  an  unpaid 
vendor  to  a  lien  on  goods  in  the  hands  of  his 
agent  is  not  taken  away  by  the  fact  that  the 
vendor  has  recovered  a  verdict  for  their  price 
against  the  purchaser,  and,  under  a  county  court 
order  for  payment  of  the  debt  by  instalments, 
has  been  paid  one  instalment  of  it.  Scrivener  v. 
O,  N.  By,,  19  W.  R.  388. 

Ezeention  at  Initanoe  of  Greditor.]— If  a 
party,  having  a  lien  on  goods,  causes  them  to  be 
taken  in  execution  at  his  own  suit,  he  thereby 
destroys  his  right  of  lien,  although  the  goods 
were  never  removed  from  his  premises.  Jaoohn 
V.  Latimr,  2  M.  &  P.  201  ;  5  Bing.  130  ;  6  L.  J., 
(0.8.)  C.  P.  248. 

Partial  Appropriation.] — ^A.,  B.  and  C,  being 
part  owners  of  a  vessel,  were  partners  in  whale 
lisheiy  adventures,  in  which  the  course  had  been 
for  C,  as  ship's  husband,  to  sell  the  whalebone 
towards  expenses,  to  deposit  the  blubber  in  a 
warehouse  rented  by  A.,  B.  and  C.  of  D.,  to 
divide  the  oil  there  produced,  to  put  it  into 
separate  casks  marked  with  their  respective 
initials,  and  for  D.,  the  warehouseman,  to  deliver 
out  the  oil  upon  the  order  of  each  partner 
respectively,  unless  notice  was  given  by  C.  that 
such  partner^s  share  of  the  disbursements  was 
unpaid,  and  in  that  case  to  detain  the  oil  until 
payment.    Twenty-nine  tons  having  been  set 
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apart  for  A^  and  placed  in  casks  marked  with 
his  initials,  and  twenty  tons  having  been 
delivered  to  his  order,  he  becaune  bankrupt,  his 
share  of  the  disbursements  being  unpaid.  After- 
wards notice  of  nonpayment  was  given  by  C.  to 
D. : — Held,  that  B.  and  C.  had  a  Uen  as  against 
the  assignees  of  A.,  upon  the  remaining  nine  tons 
for  A.'s  share  of  the  disbursements,  not  abandoned 
by  the  qualified  appropriation  of  the  twenty-nine 
tons,  or  by  the  assent  to  the  removal  of  the  twenty 
tons.  Holdemess  v.  ShaekeU,  3  M.  &  By.  25 ;  8 
B.  &  C.  612  ;  7  L.  J.  (O.B.)  K.  B.  80. 

Convonion.]^A.  agreed  to  buy  of  B.  a  stack 
of  hay  for  86/.,  to  be  paid  for  as  taken  away,  and 
to  be  removed  by  the  31st  of  May.  Part  of  the 
hay  was  removed  and  paid  for  by  A.  before  the 
31st  of  May,  and  in  August  the  remainder  was 
cut  up  and  used  by  B. : — Held,  that  as  B.*s  lien 
on  the  hay  was  determined  by  the  act  of  conver- 
sion, A.  was  entitled  to  the  possession  of  the 
hay,  and  might  maintain  trover.  6htrr  v.  Outh- 
heH,  12  L.  J.,  Ex.  309. 

Delivery  to  Carrier.] — One  who  has  a  lien  on 
goods  in  his  possession,  if  he  afterwards  delivers 
them  to  a  ship  carrier  to  be  conveyed  on  account 
and  at  the  risk  of  his  principal,  though  unknown 
to  the  carrier,  cannot  recover  his  Sen  by  stop- 
ping the  goods  in  transitu,  and  procuring  them 
to  be  redelivered  to  him  by  virtue  of  a  biU  of 
lading  signed  by  the  carrier  in  the  course  of  his 
voyage.    Sweet  v.  Pym,  1  East,  4  ;  5  R.  R.  497. 

Permitting  Semoval.l^tf  A.,  having  repaired 
a  carriage  for  B.,  allows  nim  to  take  it  away  from 
time  to  time,  he  cannot  afterwards  detain  it  for 
the  amount  of  the  repairs,  neither  can  he  detain 
it  upon  the  claim  for  standage,  without  an  express 
contract  to  pay  for  standage,  or  unless  the  owner 
leaves  it  upon  the  memises  beyond  a  reasonable 
time  after  notice.  Martley  v.  Httcheoek,  1  Stark. 
408  ;  18  R.  R.  790. 

By  Factor  acting  for  Third  Pirtieo.]— H.  &  Co. 
of  Newfoundland,  by  order  of  D.  of  Jamaica, 
shipped  a  cargo  of  fish  on  board  a  vessel  char- 
tered by  D.,  and  consigned  it  to  S.,  D.'s  factor 
at  Kingston,  Jamaica.  After  D.  had  ordered 
this  cargo,  he  required  from  S.  a  further  advance 
of  money  (D.  being  at  that  time  largely  indebted 
to  him),  and  told  him  that  he  expected  this  cargo, 
and  that  S.  might  sell  it  on  D.'s  account,  and 
give  him  credit  for  the  proceeds.  S.  made  the 
advance  required,  but  nothing  was  reduced  into 
writing  as  to  the  pledge  of  the  cargo.  Before 
the  vessel  arrived  D.  b^me  insolvent,  and  told 
S.  his  factor,  that  such  being  the  case,  he  could 
not  think  of  receiving  the  cargo.  The  cargo 
arrived,  and  D.,  by  letter  to  S.,  repeated  his 
determination  not  to  receive  the  cargo,  and  told 
S.  to  sell  it,  and  remit  the  proceeds  to  H.  &  Co.*s 
house  at  Liverpool.  D.  also  wrote  to  H.  &  Co. 
at  Liverpool,  to  inform  them  of  the  transaction, 
but  H.  &  Co.  did  not  write  to  acquiesce  in  that 
arrangement  until  eight  months  afterwards.  S. 
appeiffed  to  acquiesce  in  the  wish  of  D.,  and  did, 
not  at  that  time  claim  any  lien.  S.  sold  the 
cargo,  but  refused  to  account  for  the  proceeds  to 
H.  &  Co.,  who  thereupon  brought  an  action  for; 
their  recovery : — ^Hela,  that  S.  must  be  taken  to : 
have  acted  in  the  sale  as  the  agent  of  H.  &  Co. ;  i 
and  that  if  S.  had  any  lien  originally,  he  had,  by 
his  conduct,  waived  it.  Marrieon  v.  Scott,  5 
Moore,  P.  C.  357 ;  10  Jur.  443. 
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stoppage  In  traiuita.]— iSf»  Sale  of  Goods. 

By  Propertj  in  Goods  passing  under  Hego- 
tiable  Instnunents.] — See  Catee  post,  ooL 


B.  PARTICULAR  CASES. 
1.  Consignees. 

Oensral  Lien  o£] — The  general  lien  of  a  con- 
signee cannot  be  set  up  against  the  express 
directions  of  the  consignor  given  to  him  at  the 
time  when  the  cargo  was  accepted.  Fntk  v. 
Fvrhei,  4  De  G.  F.  &  J.  409 ;  32  L.  J.,  Ch.  10 ; 
8  Jut.  (N.8.)  1113  ;  11  W.  R.  14. 

B.  &  Co.  consigned  a  cargo  to  the  defendants 
and  sent  to  them  the  bill  of  lading  in  a  letter : 
"  The  present  serves  to  cover  bill  of  lading  for 
timber,  &c.,  shipped  per  '  China,'  against  which 
we  have  valued  on  you  at  six  months  in  favour 
of  F.,  S.  &  Co.,  for  1,200Z.,  which  please  kindly 
protect."  On  the  same  day  B.  k,  Co.  sent  to 
F.,  S.  &  Co.,  the  bill  of  exchange  which  was 
drawn  on  the  defendants  to  the  order  of  F., 
S.  &  Co.,  and  concluded,  "  place  the  same  with 
or  without  advice  to  account  consignment  per 
'  China.'  After  the  bill  of  lading  arrived  F., 
S.  &  Co.  presented  the  bill  of  exchange,  but  the 
defendant  refused  to  accept  it.  Shortly  after- 
wards B.  &  Co.  stopped  payment,  and  afterwards 
the  cargo  arrived  : — ^Held,  that  it  was  effectually 
appropriated  to  meet  the  bill,  and  that  F.,  S.  &  Co. 
had  a  lien  upon  it  in  priority  to  the  claim  of  the 
defendants  for  the  balance  due  to  them  on  their 
general  account  as  consignees.    Ih, 

Sight  to  Policy-moneys — ^Foreign  Consignor.] 

— The  defendants,  an  English  firm,  traded  with 
D.,  a  Spanish  shipping  agent  at  Havannah. 
The  plaintiffs,  who  were  Spanish  merchants  at 
Havannah,  consigned  a  cargo  of  goods  to  the 
defendants  through  the  agency  of  D.  The 
defendants  knew  that  D.  was  acting  for  a  third 
party  who  was  alluded  to  as  the  "interesado," 
but  the  name  of  the  plaintiffs  was  not  disclosed. 
The  defendants  effected  an  insurance  in  London 
on  the  ship  in  the  name  of  themselves  and  for 
the  benefit  of  all  parties  interested.  The  ship 
having  been  lost,  the  policy-money  was  paid  to 
the  defendants,  and  D.  being  insolvent,  the 
plaintifb  claimed  the  whole  of  the  money  after 
deducting  the  premiums  and  expenses.  The 
defendants  claimed  a  lien  for  the  balance  of 
their  general  account  due  from  D. : — Held,  that 
an  action  lay  by  the  Havannah  principals  against 
the  London  merchants  for  the  policy-moneys ; 
and  that  the  London  merchants  were  not  entitled 
to  a  lien  upon  the  moneys  for  the  balance  of  their 
general  account  with  the  Havannah'  agents,  and 
could  not  in  that  action  set  off  their  claim  to 
that  balance,  or  set  off  anything  except  the 
premium  stamps  and  commission  in  respect  of 
the  insurance.  Mildred  v.  Matponty  53  L.  J., 
Q.  B.  83 ;  8  App.  Cas.  874  ;  32  W.  R.  125— 
H.  L.  (E.)    Affirming  47  L.  T.  318— C.  A. 

Direotion  to  Appropriate.]  —  A.  consigns  a 
cargo  to  B.,  with  a  direction  to  pay  to  C.  out  of 
the  proceeds  a  sum  of  money,  and  writes  to  C. 
to  that  effect :  C.  has  no  lien  on  the  proceeds. 
SeytDoodj  Ex  parte,  2  Rose,  355. 

Abandonment.]  —  D.  advanced  8.,  who  was 
about  to  speculate  in  sugars,  10,999Z.  on  a  verbEd 
agreement  that  D.  should  have  a  lien  on  the 


sugars  Imported  by  S.  from  the  Manritins  and 
Batavia.  S.  assigned  his  property  to  trostees  for 
creditors  before  any  sugars  were  bought  in 
Batavia.  D.  having  filed  a  bill  praying  a  decla- 
ration that  he  had  a  lien  on  sugars  sent  to  S. 
from  Batavia,  but  omitting  any  mention  of 
Mauritius  sugars  : — Held,  that  D.  was  precluded 
from  afterwards  insisting  on  any  claim  in  respect 
of  Mauritius  sugars.  l)ean  v.  Bymet,  2  Moore 
P.  C.  (N.S.)  92  ;  11  L.  T.  97  ;  13  W.  R.  299. 

Held,  also,  that  it  being  no  part  of  the  contract 
that  S.  should  invest  the  moneys  lent  in  any 

E articular  mode,  and  S.  having  in  fact  assigned 
is  property  to  trustees  for  his  creditors  bdFore 
the  purchase,  and  so  S.'s  money  not  being  used 
in  purchasing  the  sugar  from  Batavia,  D.  had  no 
lien  upon  the  sugars.    lb. 

Held,  also,  that  the  fact  of  S.*s  trustees  allow- 
ing S.  to  purchase  Batavia  sugars  on  their  acoonnt 
did  not  affect  them  with  any  equities  in  bivoar 
of  D.  under  his  contract  with  S.    lb. 

The  plaintiffs  were  merchants  in  London  and 
Melbourne.  The  defendant  consigned  goods  to 
the  Melbourne  bouse,  on  an  agreement  that  the 
advances  made  to  him  by  the  plaintiffs  in  Lon- 
don and  Melbourne  should  be  retained  out  of  the 
proceeds  of  the  goods,  and  that  the  surplus  should 
be  handed  over  to  the  defendant.  The  Melbourne 
house  remitted  to  the  defendant  a  sum  as  the 
balance,  but  omitted  to  retain  the  advances 
made  in  London  : — ^HeM,  that  the  plaintiffs  had 
merely  a  right  of  lien  or  of  retainer,  which  they 
had  abandoned  by  remitting  the  balance.  Bligk 
V.  Davies,  28  Beav.  211. 

ConstrnctiTe  Delivery.]  —  A  delivery  to  a 
master  of  a  vessel,  where  the  consignor  has 
written  to  the  consignee,  apprising  him  that  he 
has  consigned  to  him,  and  requesting  him,  on  the 
faith  of  such  consignment,  to  accept  bills  (which 
he  accordingly  accepts  and  pays),  is  not  such  a 
constructive  delivery  to  a  consignee  as  will  give 
him  a  lien  against  the  assignees  ;  it  is  not  within 
the  principle  of  the  coses  which  decide  that  an 
equitable  right  will  supply  the  deficiency  of  an 
actual  delivery,  in  support  of  a  well-founded  lien 
not  perfected  by  possession.  JMckoU  v.  Clent,  3 
Price,  547. 

The  indorsing  a  bill  of  lading  by  a  consignor 
to  the  consignee  does  not  constitute  a  lien  in 
favour  of  the  latter  for  his  advances  to  the  con- 
signor. Snaith  v.  Bwrrldge,  4  Taunt.  684 ;  13 
R.  R.  731. 

Ezpeniet  of  Chartering.] — If  the  consignee  of 
a  cargo,  by  agreement  with  the  owner,  charters 
a  ship,  and  expends  the  money  necessary  and 
proper  in  oixier  to  enable  her  to  fetch  the  cargo, 
he  is,  without  any  special  agreement  to  that 
effect,  entitled  to  a  lien  on  the  proceeds  of  such 
cargo  in  his  hands  for  the  advances  so  made,  and 
a  person  who  is  not  the  consignee  has,  under 
such  circumstances,  a  similar  lien  on  the  proceeds 
of  the  cargo  if  he  can  arrest  such  proceeds  before 
they  come  to  the  hands  of  the  shipper  of  the 
cargo.  Young  v.  Neill,  32  Beav.  529;  9  Jur. 
(N.S.)  976  ;  9  L.  T.  9  ;  1 1  W.  R.  1052. 

2.  Vendobs. 

On  8ale  of  Land.] — A  lien  for  unpaid  purchase- 
money  is  not  a  charge  by  way  of  mortgage, 
under  31  &  32  Vict.  c.  69,  where  the  purchaser 
dies  intestate.  Harding  v.  Harding,  41  L.  J., 
Ch.  523  ;  L.  R.  13  Eq.  493  ;  26  L.  T.  656. 
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When  a  landowner  seeks  to  enforce  his  lien 
for  nnpaid  pnrchase-monej  against  a  railway 
company,  the  court  will  order  a  sale  of  the  land, 
bat  will  not  grant  an  injunction  to  restrain  the 
company  from  running  trains  over  the  land. 
T/ycett  V.  Stafford  and  Uttoxeter  Ry.^  41  L.  J., 
Ch.  474  ;  L.  R.  13  Eq.  261  ;  25  L.  T.  870. 

On  Land  in  Begiiter  Connty— Kotioe.] — 

A  vendor  of  land  situate  in  a  register  county, 
part  of  whose  purchase-money  remains  unpaid, 
is  under  no  obligation  to  obtain  for  the  unpaid 
amount  any  written  security  which  can  be  regis- 
tered, but  is  entitled  to  rely  simply  on  his  equit- 
able lien,  which  he  can  enforce  against  sub- 
purchasers who  have  notice  of  it,  actual  or 
constructive ;  and  such  a  vendor  wiU  not,  by 
registering  the  conveyance  to  his  purchaser,  if 
he  retains  the  deed  in  his  possession,  lose  his 
lien  as  against  sub-purchasers  from  the  original 
purchaser.  Kettlewell  v.  WaUon^  61  L.  J.,  Ch. 
281  ;  21  Ch.  D.  685  ;  46  L.  T.  83 ;  30  W.  R.  402. 


On  Deeds.] — ^Tbe  unpaid  vendor  of  real 


estate  which  has  been  conveyed  to  the  purchaser 
has  not,  at  law,  in  the  absence  of  a  special  agree- 
ment, any  lien  on  the  title-deeds  for  his  purchase- 
money.  Goode  V,  Burtojiy  1  Ex.  189  ;  16  L.  J., 
Ex.  309  ;  11  Jur.  851. 


To  Company  —  Consideration.] — It  was 


agreed  between  a  vendor  and  a  trustee  for  a 
company  intended  to  be  formed  that,  as  soon  as 
the  company  should  be  formed  and  registered, 
and  the  agreement  adopted  by  the  directors,  the 
vendor  should  sell,  and  the  company  should  pur- 
chase, the  lease,  goodwill,  plant,  &c.,  of  his  manu- 
factory of  bricks,  and  that,  on  an  assignment  tu 
the  company  being  executed,  the  company  should 
pay  him  out  of  its  funds  8,000/.  in  manner 
thereinafter  mentioned,  namely,  6,000Z.  in  cash, 
and  2,0002.  in  fully  paid-up  shares.  The  company 
having  been  formed,  and  the  agreement  adopted 
by  the  directors,  the  vendor  assigned  the  pro- 
perty to  the  company  by  a  deed  which  purported 
to  be  executed  in  consideration  of  6,000/.,  to  be 
paid  in  manner  thereinbefore  stated,  namely,  50 
per  cent,  of  all  sums  of  money  received  by  the 
company  on  the  sale  of  shares,  and  60  per  cent, 
upon  all  money  by  way  of  capital  borrowed  by 
the  company,  until  the  payment  so  to  be  made 
to  the  vendor  should  amount  to  6,000Z.  No 
money  was  ever  received  by  sale  of  shares  or 
borrowed,  and  the  company  proved  abortive  and 
was  ordered  to  be  wound  up : — Held,  that  the 
vendor  had  no  lien  on  the  property,  his  lien 
being  excluded  by  the  nature  of  the  contract. 
Brentwood  Brick  and  Coal  Cb.,  In  re,  46  L.  J., 
Ch.  554  ;  4  Ch.  D.  662  ;  36  L.  T.  343  ;  25  W.  R. 
481— C.  A. 

Ho  Indorsement  of  Beeeipt] — ^When  a 


purchase-deed  contained  a  recital  that  the  pur- 
chase-money had  been  paid,  or  accounted  for, 
but  there  was  no  receipt  for  the  purchase-money 
on  the  back  of  the  deed : — Held,  that  the  vendor, 
in  respect  of  his  lien  for  unpaid  purchase-money, 
was  entitled  to  priority  over  a  mortgagee  of  the 
purchaser.    Botoen  v.  Cbbbf  19  W.  R.  614 — L.  JJ. 

And 960  Cateo  wnder  Vendob  ai7D  Pubohabeb. 

Joint  Coniignon.] — A.  being  interested  in  a 
moiety  of  a  cargo,  and  having  entered  into  a 
contract  with  B.  to  let  him  have  half  his  share, 
wrote  to  C.  and  £.,  the  consignees,  informing 


them,  and  authorising  them  to  sell  the  cargo, 
and  carry  the  proceeds  to  their  separate  accounts. 
The  consignees  acted  upon  this,  and  made 
advances  to  B.,  and  B.  also  charged  his  interest 
in  favour  of  £.  It  had  been  agreed  between  A. 
and  B.  that  they  should  pay  for  the  cargo  by 
two  biUs,  each  to  be  paid  by  one  of  them.  B. 
did  not  pay  his  biU ;  it  did  not  appear  whether 
A.  had  paid  it  or  not: — Held,  that  A.  had  no 
lien  on  the  proceeds  of  B.'s  share,  either  as 
against  him,  or  as  against  C.  and  D.,  or  against 
E.    Holroydy,  Griffiths,  3  Drew.  428. 

Setaining  Bill  of  Lading«-Jnt  diiponendL] — 

When  an  unpaid  vendor  shipping  goods  under  a 
contract  of  sale  takes  a  bill  of  lading,  making 
the  goods  deliverable  to  his  order,  and  retains 
such  bill  of  lading  in  his  own  or  his  agent's 
hands  for  his  own  protection,  he  does  not  reserve 
the  vendor*s  lien  only,  in  case  of  the  purchasers 
making  default  in  payment  of  the  price,  but 
reserves  a  right  of  disposing  of  the  goods  so  long 
at  least  as  the  purchaser  continues  in  d^ault. 
Ogg  V.  Shutor,  45  L.  J.,  C.  P.  44  ;  1  C.  P.  D.  47  ; 

33  L.  T.  492  ;  24  W.  R.  100— C.  A. 

Undertaking  to  Deliver.] — An  undertaking 
by  the  vendor  to  deliver  gobos  sold,  addressed  to 
the  purchaser,  does  not  amount  to  such  a  repre- 
sentation that  the  purchaser  is  entitled  to 
deliveiy  as  to  estop  the  vendor  from  asserting 
his  right  of  lien  against  a  sub-purchaser.  Far- 
mUoo  V.  Bain,  45  L.  J.,  C.  P.  264 ;  1  C.  P.  D.  445 ; 

34  L.  T.  324. 

The  defendant  sold  goods  to  B.,  and  gave  a 
document,  undertaking  "  to  deliver  to  rour  order 
twenty-five  tons  off  your  contract  of  this  date," 
addressed  to  B. ;  before  delivery  B.  became 
insolvent.  The  plaintiff,  who  had  purchased  the 
goods  from  B.,  sued  the  defendant  m  detinue  : — 
Held,  that  the  defendant  was  not  estopped  from 
asserting  his  lien  on  the  goods  against  the  plain- 
tiff,   lb. 

Priority  of  DoUyery  Orden— Cnitom.]— By 
the  custom  of  the  London  Diy  Ooods  Market,  a 
broker  who  purchases  for  a  principal,  as  broker, 
but  without  disclosing  the  name  of  the  principal, 
is  liable  for  the  price  of  the  goods  in  case  the 
purchaser  does  not  pay.  On  the  3rd  March,  1876, 
C.  sold  to  D.,  a  broker,  for  undisclosed  principals, 
eighteen  casks  of  gum  sandrac  lying  at  the  docks, 
and  signed  a  delivery  order  in  &vour  of  D.  The 
delivery  order  was  indorsed  by  D.  to  B.  &  Co., 
his  undisclosed  principals,  who  deposited  the 
same  with  the  Imperial  Bank  as  security  for 
advances.  On  the  18th  March,  the  bank  lodged 
the  order  at  the  office  of  the  Docks  Company  in 
Lcadenhall  Street,  with  a  request  for  warrants, 
and  notice  of  the  order  having  been  lodged  was 
sent  to  the  long  room  at  the  dock-house.  On  the 
same  day  D.,  having  heard  that  B.  &  Co.  had 
stopped  payment,  paid  0.  for  the  goods,  and  sent 
his  clerk  to  the  long  room,  who  arrived  there 
before  notice  of  the  delivery  order  having  been 
lodged  by  the  bank  had  been  received,  and  he, 
in  the  name  of  C,  applied  for  a  warrant  for  the 
goods,  which  was  made  out  and  delivered  to  him. 
C.  subsequently  indorsed  the  warrant  to  D.,  and 
gave  him  a  second  delivery  order.  On  an  action 
by  the  bank  for  a  declaration  that  thev  were 
entitled  to  the  goods : — ^Held,  that  under  the 
circumstances  C.°s  lien  as  an  unpaid  vendor 
passed  to  D.,  and  that  the  warrant  in  favour  of 
C.  having  been    obtained   before  the  delivery 
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order  had  been  entered  at  the  warrant  office  at 
the  docks,  D.  was  entitled  to  the  goods.  Imperial 
Bank  v.  London  and  St.  Katharine  Dockt,  46 
L.  J.,  Ch.  336  ;  6  Ch.  D.  195  ;  36  L.  T.  233. 

Cnttom  as  to  Daliyery  Wftmnts.] — By  the 
usage  of  the  iron  trade,  warrants  for  goods  **  de- 
liverable (f .  o.  b.)  to  A.  B.,  or  their  assigns,  by 
indorsement  thereon,"  are  considered  to  pass  to 
the  holders  for  value  free  from  any  vendor's  lien. 
Merchant  Banking  Co.  of  London  v.  Phanix 
Bessemer  Steel  Co.,  46  L.  J.,  Ch.  418  ;  5  Ch.  D. 
206  ;  36  L.  T.  395  ;  24  W.  B.  467.  See  Ounn  v. 
Bolckow  Jf"  Co.j  infra. 

A  company,  being  manufacturers  of  steel  rails, 
contracted  with  8.  &  Co.,  iron  merchants,  for  the 
sale  of  a  quantity  of  rails  to  be  rolled  at  their 
works,  and  to  be  delivered  at  intervals,  payment 
to  be  made  as  to  three-fifths  at  three  days  sight 
and  as  to  two-fifths  by  buyers*  acceptances  at 
four  months.  On  the  completion  of  each  portion 
of  goods  a  warrant  for  the  same  in  the  above 
form  was  sent  to  S.  &  Co.,  with  an  invoice  and 
drafts  for  the  purchase-money,  and  the  goods 
referred  to  in  the  warrant  were  stacked  at  the 
works.  In  the  meantime  S.  k  Co.  pledged  the 
several  warrants,  and  indorsed  the  same  to  the 
plaintifb.  Before  the  contract  was  completed, 
when  only  part  of  the  goods  was  paid  for,  S.  & 
Co.  became  Dankrupt,  and  their  acceptances  were 
dishonoured.  At  that  time  part  of  the  goods  had 
been  dispatched  in  waggons  sent  by  order  of 
S.  k  Co.,  and  was  stored  in  a  railway  company's 
warehouse,  addressed  to  the  agents  of  S.  &  Co., 
and  part  remained  stacked  at  the  works : — Held, 
that,  by  the  usage  of  the  iron  trade,  as  well  as  by 
the  intention  of  the  parties  as  shewn  by  their 
course  of  dealing,  the  plainti£b,  as  holders  for 
value  of  the  warrants,  were  entitled  to  the  goods 
free  from  any  vendor's  lien.    lb. 

Held,  also,  that  even  had  the  vendors  been  able 
to  claim  a  lien  on  the  unddivered  goods,  the 
transit  was  at  an  end  as  regarded  those  stored  in 
the  warehouse,  and  their  right  was  gone.    lb. 

Held,  also,  that  the  contract  was  apportionable, 
and  that  the  vendors  could  not  in  any  event  have 
claimed  any  lien  on  that  portion  of  the  goods 
which  had  been  fully  paid  for.    lb. 

Transfer  in  WarehouMiiuuL's  Books.]— Goods 
remained  in  the  possession  of  unpaid  vendors, 
but  the  purchaser  paid  rent  for  them  to  the 
vendors  as  warehousemen,  and  the  goods  were 
transferred  into  the  name  of  the  purchaser  in 
the  books  of  the  vendors : — Held,  that  as  no 
actual  deliveiy  had  been  made,  the  vendors'  lien 
revived  upon  the  insolvency  of  the  purchaser  as 
against  his  assignees.  Orice  v.  Riehardeon,  47 
L.  J.,  P.  C.  48  ;  3  App.  Cas.  319  ;  87  L.  T.  677  ; 
26  W.  R.  368. 

See  also  Salb  of  Ooods. 

3.  Undbb  Bills  of  Exohakoe. 

Vendor's  lien— Wbirflnffer's  Gertiflcatet.]— 
B.  k  Co.  sold  some  iron  rails  to  a  company  by 
a  written  contract,  stipulating  that  payment 
sliould  be  made  by  buyers'  acceptances  of  sellers' 
drafts  against  inspector's  certificate  of  approval, 
and  wlmrfinger's  certificate  of  each  600  tons 
being  stacked  ready  for  shipment.  As  the  wharf- 
inger's certificates  were  delivered,  the  company 
accepted  the  drafts  of  B.  k  Co.,  according  to  the 
contract,  which  B.  k  Co.  negotiated ;  but  the 
rails  remained  in  B.  k  Co.'8  possession.    Ihe 


plaintiff  advanced  money  to  the  company  on  the 
security  of  some  of  the  wharfinger^s  certificates, 
which  were  handed  over  to  him  with  a  written 
memorandum.  The  company  became  insolvent 
and  their  acceptances  were  consequently  not 
paid.  The  plaintiff  filed  a  bill  against  B.  &  Ca 
and  the  receiver  of  the  estate  of  the  company, 
claiming  a  lien  on  the  rails  in  the  hands  of 
B.  k  Co.  in  priority  to  their  lien  as  vendors.  The 
bill  alleged  that  according  to  the  custom  of  the 
iron  trade,  the  wharfinger's  certificates  were  in 
fact  warrantSw  The  plaintiff  having  mofved  for 
an  injunction  to  restrain  B.  k  Co.  from  parting 
with  the  rails,  or  with  the  money  whicn  they 
might  receive  in  respect  of  them,  Bacon,  Y.-C. 
ordered  B.  k  Co.  to  pay  the  value  of  the  rails 
into  court,  to  be  kept  in  medio  till  the  decision 
of  the  case : — ^Held,  first,  that  the  giving  of  the 
acceptances  in  pursuance  of  the  contract  was  not 
an  absolute  payment,  but  conditional  on  the 
acceptances  being  met ;  that  upon  the  insolvency 
of  the  acceptors  the  vendors'  lien  on  the  good$ 
revived ;  and  Uiat  the  fact  of  the  vendors  having 
negotiated  the  bills  made  no  difference,  ^rvjui 
V.  Bolekow,  Vaughan  ^  Co.,  44  L.  J.,  Ch.  732  ; 
L.  R.  10  Ch.  491  ;  32  L.  T.  781 ;  23  W.  R.  739. 

Held,  secondly,  that  the  wharfinger^s  certifi- 
cates were  not  documents  of  title,  and  their 
delivery  passed  no  right  to  the  goods ;  and  that 
no  custom  of  trade  could  give  them  the  effect  of 
warrants  or  documents  of  title  as  against  the 
vendors.    lb. 

Equitable  Assignment  to  meet — ^Antliorily.] — 

Y.,  a  merchant  in  Costa  Rica,  shipped  coffee  to 
M.  k  Co.,  London,  and  drew  bills  on  M.  k  Co., 
requesting  them  to  have  the  coffee  sold  for  his 
account,  and  the  proceeds  passed  to  his  credit.. 
There  was  an  agreement  between  Y.  and  E.  k  Col, 
of  Panama,  to  share  profits  and  losses  on  this 
transaction.  The  bills  came  into  possession  of 
thtr  plaintiffs,  and  were  dishonoured  by  M.  k  Cc 
Y.  wrote  to  S.,  asking  him  to  honour  the  drafts, 
and  obtain  the  biUs  of  lading  of  the  coffee  from 
M.  k  Co.,  by  whom  they  were  accordingly  handed 
over  to  8.  S.  wrote  to  the  plaintifiis,  saying  that 
he  expected  soon  to  get  the  delivery  warrants  of 
the  coffee,  and  that  he  could  dispose  of  the  coffee 
as  instructed  by  the  sender.  M.  k  Co.  were 
creditors  to  a  large  extent  of  E.  k  Co.,  whose 
agent  they  affirmed  Y.  to  be,  and  they  caused 
an  attachment  to  issue  out  of  the  mayor's  coart 
against  the  coffee.  8.  then  sold  the  coffee  and 
paid  the  proceeds  into  court,  and  the  plaintiffs 
applied  to  have  their  bills  paid  thereout  on  the 
ground  that  the  coffee  had  been  specifically 
appropriated  to  the  biUs,  and  that  8.  nad  made 
an  equitable  assignment  of  a  part  of  the  coffee 
equal  in  amount  to  the  bills : — Held,  that  S.  had 
authority  to  make  such  equitable  assignment; 
that  the  plaintifEs  had  acquired  a  lien  on  the 
proceeds  of  sale  of  the  coffee,  and  were  there- 
fore entitled  to  maintain  their  suit ;  and  that 
M.  k  Co.  had  no  such  interest  as  to  entitle  them 
to  attach  the  proceeds.  R-ikken  v.  Alfaro^  46 
L.  J.,  Ch.  832  ;  5  Ch.  D.  786 ;  36  L.  T,  629— 
C.A. 

Appropriation  of  Frooeeds  of  Cargo.] — ^B.  con- 
signed to  the  defendants  by  the  sfajp  *'  Acacia  *' 
a  cargo  which  had  been  purchased  at  the  joint 
risk  of  himself  and  the  defendants,  and  adviserl 
them  of  the  particulars  of  biUs  which  he  had 
drawn  against  the  cargo  payable  to  his  own 
order.     The  defendants  replied,   promising  to 
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protect  the  bills.  B.  indorsed  to  the  plaintiffs 
three  of  these  bills,  which  ran,  ^*Pay  to  the 
order  of  myself  the  sum  of  8302.,  which  place  to 
account  cargo  per  A."  B.  having  stopped  pay- 
ment, the  defendants  refused  to  accept  the  bills ; 
but  after  selling  the  cargo,  offered  to  pay  to 
the  plaintifb  the  surplus  of  the  proceeds,  after 
satisfying  a  balance  due  to  them  from  B.  on  the 
^nenil  account  between  them.  The  plain  ti£b 
refused  to  accept  this,  and  filed  a  bill,  claiming 
a  lien  for  the  full  amount  of  the  three  bills  : — 
Held,  that  they  had  no  lien  on  the  proceeds  of 
the  cargo.  Bobey's  Pertteterance  Irofuvarks  v. 
Ollisr,  L.  R.  7  Ch.  695  ;  27  L.  T.  362  ;  20  W.  R. 
^56. 

Payment  by  Initalments  —  Baakmptey.] — ^A 
<x>ntract  for  the  building  of  a  ship  provided 
that  the  purchase-money  was  to  be  paid  by 
instalments,  partly  in  cash,  and  partly  by  means 
of  bills  of  exchange,  to  be  paid  and  given  at 
specified  stages  of  the  progress  of  the  construc- 
tion, the  balance  being  paid  on  completion  by  a 
bilL  The  ship  was  from  the  time  of  paying  or 
giving  the  first  instalment  to  be  the  absolute 
property  of  the  purchaser  to  the  extent  of  his 
advances,  subject  nevertheless  to  the  builder*s 
lien  for  any  unpaid  instalments.  Any  biUs  given 
during  construction  wero  to  be  retired  by  the 
purchaser  at  completion  and  transfer.  As  the 
•construction  of  the  ship  went  on  the  vendor 
drew  bills  upon  the  purchaser,  which  he  accepted, 
for  the  instalments  of  the  purchase-money. 
After  these  bills  had  been  n^;otiated,  but  beforc 
any  of  them  became  due,  the  purchaser  took  pro- 
ceedings for  liquidation,  including  his  liability 
on  the  bills  among  his  debts,  and  his  creditors 
passed  a  resolution  to  accept  a  composition. 
The  bill-holders  refused  to  accept  the  amount 
of  composition  when  tendered.  The  purchaser 
shortly  after  the  resolution  gave  notice  to  the 
vendor  to  rescind  the  contract.  Not  long  after 
this  the  vendor  became  bankrupt  and  the  ship 
was  completed  by  his  trustee.  The  bill-holders 
having  claimed  a  lien  on  the  ship  : — Held,  that 
the  principle  of  Waring ,  Ex  parte  (19  Ves.  346), 
was  not  applicable,  and  that  the  bill-holders 
had  no  lien  on  the  ship.  Lamhton^  Ex  parte ^ 
Lindtayy  In  re,  44  L.  J.,  Bk.  81  ;  L.  R.  10  Ch. 
406  ;  32  L.  T.  380  ;  23  W.  R.  662. 

Payment  by  Agent  of  Company.] — In  pursu- 
ance of  an  agreement  to  that  effect,  the  agent 
of  a  company,  employed  to  sell  their  goods  upon 
premises  hired  by  the  company  for  tlutt  purp^we, 
accepted  biUs  drawn  upon  him  by  the  company 
in  respect  of  goods  consigned  to  him  for  sale. 
One  of  these  bills  had  not  reached  maturity 
when  the  company  was  ordered  to  be  wound  up. 
The  agent  paid  the  bill  when  it  became  payable : 
— Held,  that  he  had  a  lien  on  the  company's 
goods  in  his  hands  for  the  amount  he  had  so 
paid.  Pavy's  Patent  Felted  Fabric  6b.,  In  re, 
46  L.  J.,  Cb.  318  ;  1  Ch.  D.  631 ;  24  W.  R.  607. 

Partioo.]— The  indorsee  of  a  bill  has  a  lien 
upon  property  deposited  with  the  drawer  as 
security.    Perfect,  Ex  parte,  1  Mont.  26. 

A  holder  of  a  bill  has  no  lien  on  property 
•deposited  by  the  drawer  with  the  acceptor  to 
oover  the  liability  of  the  latter  in  respect  of  his 
acceptance,  but,  on  the  bankruptcy  of  drawer 
and  acceptor,  the  arrangement  of  property 
between  tiie  two  estates  may  indirectly  render 
«uch  an  equity  available.  Waring,  ExpartCj  2 
Rose,  182. 


Goods  pledged  (expressly)  to  secure,  by  the 
produce  of  the  sale,  acceptors  who  have  taken  up 
and  paid  bills  drawn  on  them  by  the  owners  are 
released  from  further  charge  as  to  other  biUs  so 
taken  up  and  paid  subsequently,  if  the  amount 
of  the  original  sum  paid  on  account  of  the  owner 
has  been  repaid  to  them  without  resorting  to  a 
sale.     Birdwood  v.  Raphael,  6  Price,  693. 

4.  Bailees. 

Agistors.] — Oenerally  speaking,  a  bailee  has  a 
lien  on  goods  bailed  to  him  in  those  cases  only 
where  an  additional  value  has  been  conferred  by 
him  on  the  chattels,  either  directly  by  the  exer- 
cise of  personal  labour  and  skill,  or  indirectly, 
by  the  intermediate  use  of  any  instrument  over 
which  he  has  control ;  and,  therefore,  an  agister 
to  whom  cattle  have  been  bailed,  has,  by  the 
general  law,  no  lien  on  them  for  the  value  of  the 
pasturage  consumed ;  and  this  holds  whether 
they  are  milch  cattle  or  not.  Jacluon  v.  Cummins, 
6  M.  &  W.  342  ;  8  L.  J.,  Ex.  265  ;  3  Jur.  436. 

A  farmer  who  has  received  sheep  from  an 
agister  is  liable  in  trover  to  the  owner,  on  his 
claiming  to  detain  them  for  a  debt  due  to  the 
agister,  and  not  allowed  to  deduct  from  the 
amount  of  the  credit  the  sum  for  feed  which 
had  been  tendered  by  the  owner  and  refused. 
Prentice  v.  Taylor,  1  F.  &  F.  469. 

The  plaintiff's  cow  was  agisting  in  a  field  of 
the  defendant,  and  he  agreed  that  it  should 
remain  there  until  the  payment  of  a  debt  due 
from  him  to  the  defendant,  except  only  when 
taken  out  for  the  purpose  of  milking,  and  that, 
if  it  was  not  returned,  defendant  should  be  at 
liberty  to  take  it  wherever  it  was,  and  keep  it 
till  the  debt  was  paid.  The  cow  was  taken  away, 
and  detained  by  the  plaintiff.  In  an  action  for 
retaking  it : — Held,  that  the  agreement  gave 
the  defendant  a  lien,  which  was  not  lost  by  dis- 
possession, and  supported  a  plea  that  the  cow 
was  not  the  property  of  the  plaintiff.  Richards 
V.  SymoHS,  8  Q.  B.  90;  16  L.  J.,  Q.  B.  35 ;  10 
Jur.  6. 

Bankors — ^Dopoiit  of  Billi.] — ^Where  a  person, 
who  is  in  reality  the  agent  of  another,  deposits 
exchequer  biUs  with  his  own  bankers,  without 
informing  them  whose  property  these  bills  are, 
the  bankers  may  be  held  entitled  to  consider 
these  bills  as  the  depositor's  property,  and  to 
hold  them  as  security  for  any  money  due  to 
them  from  him,  if  the  mode  of  deposit  or  the 
circumstances  attending  it  give  them  a  lien  on 
the  bills  as  against  him.  Brandao  v.  Barnett, 
12  C.  &  F.  787. 

Plodgoot.] — Gkx)ds  arriving  at  Quebec  were 
taken  to  the  customs*  examining  warehouse, 
according  to  the  regulations  of  the  port.  The 
goods  were  entered  by  the  officer  in  charge,  as 
consigned  to  M.  &  S.  The  goods  remained 
subject  to  the  lien  for  freight,  and  to  the  charges 
for  customs*  duties  and  storage.  Till  these 
several  claims  were  discharged  the  ofiScer  in 
charge  was  bound  not  to  part  with  the  goods. 
SubMquently  M.  &  S.  obtained  an  advance 
from  Y.  k,  Co.  on  the  security  of  these  goods,  and 
gave  to  them  a  request  note,  signod  by  M.  and  S., 
and  directed  to  the  officer  in  charge,  requesting 
him  to  hold  the  goods  **  subject  to  the  onler  '*  of 
T.  &  Co.,  ^*they  paying  the  duty  and  storage 
charge  before  removaL**  This  note  was  sent  to 
the  officer  in  charge,  who  accepted  it  and  made 
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a  corresponding  entry  in  his  book.  Afterwards, 
the  gooas,  while  still  lying  at  the  customs*  ware- 
house, were  seized  by  a  judgment  creditor  of 
M.  &  8. :— Held,  that  the  seizure  was  bad,  there 
having  been  a  valid  constructive  delivery  and 
transfer  of  the  goods  to  Y.  &  Co.,  as  pl^gees. 
Yannff  v.  Lambert,  6  Moore,  P.  C.  406  ;  39  L.  J., 
P.  C.  21  ;  L.  E.  3  P.  0.  142 ;  22  L.  T.  499 ;  18 
W.  B.  497. 


For  what  Charges.] — ^Where  chattels  are 


deposited  with  a  party  who  claims  a  lien  on 
them,  after  notice  from  the  bailor  of  the  sale  of 
the  chattels  to  a  third  party,  the  bailee  cannot, 
as  against  the  vendee,  claim  a  further  lien  in 
respect  of  a  debt  incurred  to  him  by  the  bailor 
after  such  notice,  though  the  chattels  remain  in 
his  books  in  the  name  of  the  bailor.  Barry  v. 
Longmore,  4  P.  &  D.  344 ;  12  A.  &  E.  .639 ;  1 
Am.  &  H.  14. 

Livery  Btable-keeper  and  Trainer.] — ^A  stable- 
keeper,  by  special  agreement,  may  acquire  a  lien 
on  noi-ses  for  their  keep ;  and  if  the  owner,  to 
defeat  such  lien,  gets  them  away  by  fraud  the 
stable-keeper  has  a  right  to  get  possession  of 
them,  and  for  so  doing  he  will  not  be  answerable 
in  trover ;  for  the  lien  is  not  put  an  end  to  by 
the  parting  with  the  possession  under  such  cir- 
cumstances. Wallace  v.  Woodgate^  1  Car.  &  P. 
675  ;  R.  &  M.  193. 


For  what  Chargei.]  —  A  livery-stable 


keeper  has  a  lien  for  the  keep  and  exercise  of  a 
horse  sent  to  him  for  the  purpose  of  being 
trained,  Bevan  v.  Waters,  3  Car.  &  P.  520  ;  M.  & 
M.  236. 

A  person  to  whom  a  horse  is  delivered  to  be 
stabled,  taken  care  of,  fed  and  kept,  has  no  lien 
on  him  for  the  expense  incurred  in  so  doing. 
Judson  V.  EtUridge,  1  C.  &  M.  743  ;  8  Tyr.  954  ; 
2  L.  J.,  Ex.  300. 

Semble,  that  the  trainer  of  race-horses  has  a 
lien  on  them  for  his  charges  for  exercising  and 
training.  Jacobs  v.  Latour,  2  M.  &  P.  201 ;  6 
Bing.  130  ;  6  L.  J.  (O.s.)  C.  P.  243. 

A  mare  having  been  placed  with  a  livery-stable 
keeper,  who  advanced  money  to  the  owner,  it 
was  agreed  that  she  should  remain  as  a  security 
for  the  repayment  of  the  sum  advanced,  and  for 
the  expenses  of  her  keep  : — Held,  that  the  stable- 
keeper  had  a  lien  on  the  mare.  Donatiy  v. 
Orowder^  11  Moore,  479  ;  4  L.  J.  (0.8.)  C.  P. 
184. 

A.  sent  a  mare  to  B.,  a  farmer,  to  be  covered 
by  a  stallion  belonging  to  him.  The  contract 
and  its  performance  took  place  on  a  Sunday.  B. 
afterwards  detained  the  mare,  and  refused  to 
deliver  her  up,  unless  paid  as  well  the  fees  du6 
on  that  occasion  as  a  certain  sum  claimed  upon 
a  general  account : — Held,  first,  that  B.  was 
entitled  to  a  lien  for  the  fees.  Scarf e  v.  Morgan, 
4  M.  &  W.  270  ;  1  H.  &  H.  292  ;  7  L.  J.,  Ex.  324 ; 
2  Jur.  569. 

Held,  secondly,  that  even  if  such  a  contract 
was  void  within  the  29  Car.  2,  c.  7,  s.  1,  the 
contract  having  been  executed,  the  lien  attached. 
lb, 

A  livery-stable  keeper  who  employs,  at  the 
request  of  the  owner  of  a  horse,  a  veterinary 
surgeon  to  attend  the  horse  whilst  standing  at 
livery  has  no  lien  on  such  horse  for  the  charges 
of  such  veterinary  surgeon.  Orchard  v.  Back' 
straw,  9  C.  B.  698  ;  19  L.  J.,  C.  P.  303  ;  14  Jur. 
605. 


Destroyed  by  Agreement.] — ^The  labour 

and  skill  expended  by  a  trainer  on  race-horses 
intrusted  to  him  for  the  purpose  of  being  trained, 
is  such  as  may  on  general  principles  give  him  a 
lien  on  the  horses  against  the  owner.  Bnt  this 
right  of  lien  may  be  destroyed  by  any  agreement 
or  usage  consistent  with  the  continuing  right  of 
possession  by  the  trainer.  Forth  v.  Siatpatm,  13 
Q.  B.  680  ;  18  L.  J.,  Q.  B.  263 ;  13  Jur.  1024. 

An  owner  of  race-horses  entrusted  them  to  A^ 
for  the  purpose  of  having  them  trained  to  run  at 
races  generally.  During  the  time  the  horses 
were  with  him,  they  were  (according  to  the  usage 
in  such  cases)  sent,  in  charge  of  his  servants,  to 
run  at  such  races  as  the  owner  selected.  They 
were  placed  in  stables  hired  by  A.  untU  the  race, 
and  were  then  ridden  by  jockeys  selected  and 
paid  by  the  owner.  The  owner  frequently 
selected  one  of  A.'s  servants  as  his  jockey.  After 
the  race  the  horses  were  re-delivered  to  A.'» 
servants,  and  taken  back  by  them  to  the 
stables : — Held,  that,  under  these  circomstances, 
A.  had  no  lien  on  the  horses.    lb, 

WarehoTuekeepen.] — A  custom  for  ware- 
housekeepers  in  London  to  have  a  general  lien 
on  all  goods  for  all  moneys  due  from  enstomcrs 
for  all  advances  made  or  expenses  incurred  in 
the  payment  of  duties  or  freight,  or  entering  and 
landing  of  goods,  is  unreasonable.  Leueluirt  v. 
Cooper,  3  Scott,  521 ;  2  Hodges,  150 ;  3  Bing. 
(N.o.)  99  ;  6  L.  J.,  C.  P.  131. 

Wharfingers.]— Wharfingers  have  a  general 
lien  for  the  balance  of  their  accounts.  Ifayler 
V.  Mangles,  1  Esp.  109 ;  5  R.  B.  722.  S.  P.,  Spears 
V.  Hartley,  3  Esp.  81  ;  6  B.  R.  814.  And  see 
BusJifoHh  V.  Hadfield,  6  East,  519 ;  7  East,  224 ; 
8  R.  R.  520. 

A  wharfinger  has  not  a  general  Uen  in  respect 
of  labourage  and  warehouse  room,  except  by 
agreement  express  or  implied ;  general  continued 
and  undisputed  usage  may  be  evidence  of  such 
agreement ;  but  where  the  right  is  disputed  in 
the  place  where  the  wharfinger  lives,  he  cannot 
set  it  up  against  a  customer,  unless  he  has  previ- 
ously given  him  notice  that  he  will  deal  only 
upon  those  terms.  Sbldemeu  v.  (hUintoM^ 
1  M.&Ry.55;  7B.&C.212;  6 L. J. (OJB.) K. B. 
17  ;  81  R.  R.  174. 

A  wharfinger*s  general  lien  on  the  goods  of  his 
customer  in  his  possession  for  his  balance  in 
respect  of  freight  and  wharfage,  due  before  the 
teste  of  an  immediate  extent,  issued  against  such 
customer,  being  the  crown*s  debtor,  will  pre- 
vail against  the  extent.  Bea  v.  JSumpkrey, 
M'Clel.  &  Y.  173  ;  29  R.  R.  783. 

In  an  action  to  restrain  the  infringement  of  a 
trade  mark,  a  wharfinger,  who  had  received 
goods  bearing  the  pirated  trade  mark  in  the 
ordinary  course  of  business  without  any  know- 
ledge of  the  fraud,  was  made  a  co-dcJendant* 
and  in  his  statement  of  defence  disclaimed  all 
interest  in  the  matter  in  dispute,  and  submitted 
to  act  as  the  court  should  direct,  on  having  his 
charges  for  warehouse  rent  and  his  costs  of  the 
action  paid  or  provided  for.  At  the  trial  of  the 
action  he  contended  at  the  bar  that  the  plaintiff 
ought  not  to  touch  the  goods  for  the  purpose  of 
removing  the  trade  mark  without  first  paying 
his  charges: — ^Held,  that  the  wharfinger  was 
entitled  to  be  paid  his  costs  of  the  action  by  the 
plaintiff,  and  had  a  lien  on  the  goods  in  his 
possession  for  his  warehouse  charges  in  priority 
to  the  lien  (if  any)  which  the  plaintiff  might 
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have  thereon  for  his  ooets.  JUoet  y.  Pickfirfnff, 
47  L.  J.,  Ch.  527  ;  8  Ch.  D.  172  ;  38  L.  T.  799  ; 
26  W.  E.  637— C.  A. 

Where  Goodi  mixed.]— Where,  after  a 


fire  at  a  wharfinger^s,  the  salvage  of  oil  belong 
ing  to  yarious  owners,  the  identity  of  which  was 
lost,  was  retained  in  the  warehouses  under  an 
arrangement  with  the  agent  of  the  owners,  to 
pay  charges  upon  the  whole,  and  there  was  a 
distinct  quantity  of  oil  belonging  to  another 
owner,  the  identity  of  which  was  not  lost,  and 
which  was  not  treated  as  salvage : — Hdd,  that 
the  wharfingers  had  no  lien  on  this  oil  for  the 
chaiges  on  the  whole  of  the  salvage^  6fraiU  v. 
Humphrey,  3  F.  &  F.  162. 

Method  of  Payment.]— Where  wharfage 


and  other  chaiges  due  on  goods  imported  were, 
by  the  course  of  trade,  paid  by  the  importer  at 
the  Christmas  following  tne  importation,  whether 
the  goods  were  in  the  meantime  removed  or  not ; 
and  goods  were  sold  to  S.,  and  i^ter  Christmas 
the  importer  became  bankrupt: — Held,  that 
there  was  no  lien  on  the  goods  for  the  wharfage 
as  against  S.  Crawtliay  v.  Homfray,  4  B.  &  Aid. 
50  ;  22  B.  R.  618.  And  see  Richardson  v.  Oou, 
3  Boe.  &  P.  119  ;  6  R.  R.  727. 

After  Hotioe.] — ^Where  goods  deposited 

at  a  wharf  are  sold  by  the  owner,  and  he  gives 
notice  thereof  to  the  wharfinger,  paying  all 
charges  up  to  that  time,  the  wharfinger  cannot 
claim  a  lien  against  him  for  subsequent  charges 
in  respect  of  such  goods,  on  the  ground  that  no 
delivery  order  was  lodged  and  the  notice  was 
merely  oraL  Barry  v.  Longmore,  12  A.  &  £. 
639 ;  4  P.  &  D.  344. 


6.  ABTIFIGEB8  AND  WOBKMBN. 

What  Goods.] — Everyone  has  by  law  a  lien 
upon  a  specific  deed  or  paper  deUv^ed  to  him  to 
do  any  work  or  business  thereon,  but  not  on 
other  muniments  of  the  same  party,  unless  the 
person  claiming  the  lien  is  an  attorney  or  a 
solicitor.  HollU  v.  Claridge,  4  Taunt.  807.  See 
Sanderson  v.  Bell,  2  C.  &  M.  304 ;  4  Tyr.  244  ; 
•3  L.  J.,  Ex.  66. 

How  Delivered.] — ^A  workman  having  bestowed 
his  labour  on  a  chattel,  in  consideration  of  a 
price,  the  amount  of  which  was  fixed  by  an 
agreement  with  the  owner,  may  detain  such 
chattel  until  the  price  is  paid,  sdthough  it  was 
<Ielivered  to  the  workman  in  different  parcels 
And  at  different  times,  if  the  work  to  be  done 
imder  the  agreement  is  entire.  Chase  v.  West^ 
more,  5  M.  &  S.  180 ;  2  Marsh.  346  ;  17  R.  R.  301. 

Where  Improvement  made.] — Generally  speak- 
ing, if  a  chattel  delivered  to  a  party  receives 
improvement  from  his  labour  and  skill,  he  has 
a  specific  lien  upon  it  for  his  remuneration, 
whether  the  contract  for  it  is  express  or  implied ; 
provided  there  is  nothing  in  the  nature  of  the 
contract  inconsistent  with  the  existence  of  a  lien. 
Scarf e  v.  Morgan,  4  M.  &  W.  270 ;  1  H.  &  H. 
392  ;  7  L.  J.,  Ex.  324 ;  2  Jur.  669. 

Expenses  of  Preserving  Property  oaimot 

1)0  added.] — An  artificer  who,  in  the  exercise  of 
his  right  of  lien,  detains  a  chattel  upon  which 
he  has  expended  his  labour  and  materials,  has  no 
claim  against  the  owner  for  taking  care  of  the 
chattel  while  so   detained.     Somes  v.  British 


Empire  Sliipping  Co.,  8  H.  L.  Cas.  338  ;  30  L.  J., 
Q.  B.  229  ;  6  Jur.  (N.B.)  761 ;  8  W.  B.  707. 

If  an  owner  of  a  chattel  (for  instance,  a  ship) 
knew  that  he  must  pay  for  dock  room  while  his 
ship  was  undergoing  repairs,  and  if,  while  he  was 
unable  to  pay  for  those  repairs,  and  the  ship  was 
detained  in  exercise  of  the  shipwright's  lieu,  he 
received  notice  that  he  must  pay  dock  room 
during  the  detention,  such  facts  would  not  create 
an  implied  contract  on  his  part  to  pay  it.    Ih, 

A  workman  detaining  a  chattel  in  respect  of  a 
lien  for  work  done  thereon  has  no  claim  for 
warehouse  charges  during  such  detention.  Bruce 
V.  Everson,  1  Cab.  &  E.  18. 

What  eonstitntes  Party  with  Poisoi- 


sion.] — The  labour  and  skill  employed  on  a  race- 
horse by  a  trainer  are  a  good  foundation  for  a 
lien ;  but  if  by  usage  or  contract  the  owner  may 
send  the  horse  to  run  at  any  race  he  chooses, 
and  may  select  the  jockey,  the  trainer  has  no 
continuing  right  of  possession,  and  consequently 
no  lien.  Forth  v.  Simpson,  13  Q.  B.  680 ;  18  L.  J., 
Q.  B.  263. 


Tender— <hi]7  Part  of  Work  done.]— If 


A.  delivers  a  chattel  to  B.  under  a  contract  by 
the  latter  to  perform  certain  work  thereon  at  a 
fixed  price,  and  before  such  work  is  completed 
A.  countermands  the  order  and  demancu  the 
chattel  from  B.,  at  the  same  time  tendering  a 
sum  sufficient  to  pay  for  the  work  actually  done, 
he  will  be  entitled  to  maintain  trover  therefor 
without  tendering  the  contract  price.  LilUy  v. 
Bamsley,  1  Car.  &  E.  344. 

6.  Pabtioulab  Tbades. 

Calioo  Printers.]- Calico  printers  have  a  lien 
for  a  general  balance  on  goods  delivered  to  them 
to  print.  Weldon  v.  Oould,  3  Esp.  268  ;  6  R.  R. 
832.  S.  P.,  Webb  v.  Fox,  Peake's  Add.  Cas.  167  ; 
4  R.  R.  900. 

So,  where  calico  goods  are  delivered  to  a 
person  to  have  them  printed,  and  such  person 
delivers  them  to  a  calico  printer  for  th.at  purpose, 
to  whom  he  is  indebted,  the  calico  printer  may 
hold  these  goods  against  the  owner,  by  virtue  of 
his  lien.    lb. 

Semble,  that,  by  the  custom  of  trade  in  Man- 
chester, as  between  calico  printers  and  engravers, 
the  latter  have  no  right  of  general  lien  for 
balances  due  to  them  from  the  former.  LUley 
V.  Bamsley,  1  Car.  &  K.  344. 

Conyeyanoer.] — A  certificated  conveyancer  is 
not  entitled  to  a  lien  upon  deeds  ddiveied  to 
him,  and  ''with  and  in  respect  of"  which  he  has 
done  business ;  the  business  not  having  been 
done  upon  the  deeds,  or  their  value  thereby 
increased.  Steadman  v.  HoeJUey,  15  M.  &  W. 
553  ;  15  L.  J.,  Ex.  332 ;  10  Jur.  819. 

Dyers.] — A  dyer  has  no  lien  upon  an  article 
delivered  to  him  to  be  dyed  for  a  general  balance, 
but  only  for  the  particular  price  of  dyeing  that 
article.  Bennett  v.  Johnson,  2  Chitt.  465 ;  3  Dougl. 
387.  S.  P.,  Green  v.  Farmer,  4  Burr.  2214 ; 
1  W.  Bl.  651. 

But  in  one  case  at  nisi  prius  it  was  held  that 
a  dyer  had  a  lien  for  a  general  balance.  Savill 
v.  Barehard,  4  Esp.  53. 

A  general  lien  established  in  the  bleaching 
trade  at  Nottingham.  Plaice  v.  Alleoch,  4  F.  &  F. 
1074. 
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The  dyers  of  Halifax  were  held  to  hare  no  lien 
for  their  general  balance,  and  that  they  could 
not  retain  for  the  price  of  dyeing  any  other  than 
the  particular  goixls  dyed,  or  at  most  only  for 
the  dyeing  of  such  goods  as  were  deliyered  to 
them  at  one  and  the  same  time,  under  one  entire 
contract.  Close  t.  Waterhouiej  6  East,  623,  n. ; 
8  B.  R.  524,  n. 

But  an  agreement  entered  into  by  some  dyers, 
that  they  would  not  receive  any  more  goods  to 
be  dyed,  unless  they  might  have  a  lien  on  those 
goods  for  their  general  balance,  is  good ;  and  a 
person  who,  after  notice  of  it,  delivers  goods  to 
be  dyed,  must  be  taken  to  have  assented  to  the 
terms  of  the  agreement.  Kirkham  v.  Shawcrou, 
6  Term  Bep.  14  ;  3  B.  B.  103. 

Factor.] — A  factor  has  a  lien  both  for  his 
expenditure  on  the  goods  in  his  possession,  and 
his  general  balance.  Cowell  v.  Simpsati,  16  Yes. 
280  ;  10  B.  B.  181. 

Fullers.] — Cloths  were  left  by  a  bankrupt, 
before  his  bankruptcy,  with  a  fuller  to  be 
dressed.  A  balance  was  then  due  from  the 
bankrupt  to  him  for  work  done  on  other  cloths. 
The  assignees  having  tendered  him  the  sum  due 
for  work  done  on  the  cloths  in  his  possession, 
and  demanded  them ;  on  his  refusal  to  deliver 
them  up : — Held,  that  he  had  no  right  to  detain 
them  for  his  general  balance ;  and  that  the 
assignees  were  entitled  to  recover  in  an  action 
of  trover.  Rase  v.  Marty  2  Moore,  547  ;  8  Taunt. 
499  ;  20  B.  B.  533. 

Proprietors  of  a  scribbling  and  fulling  mill 
stipulated  that  all  goods  on  hand  should  be 
subject  to  a  lien  for  a  general  balance.  Having 
received  certain  wool  and  cloth  of  C,  to  be 
scribbled  and  fulled,  and  certain  oil  and  dyeing 
materials  to  be  used  by  him  on  the  wool,  for 
which  purpose  be  had  access  to  the  oil  and  dyes 
in  a  room  of  which  the  proprietors  of  the  mill 
kept  the  key  : — Held,  that  goods  on  hand  meant 
the  yarn  or  cloth  sent  to  the  mill,  and  that  they 
had  no  lien  for  their  general  balance  on  the  oil 
and  dyeing  materials.  Cumpston  v.  Haigh^ 
2  Scott,  684  ;  2  Bing.  (N.O.)  449  ;  1  Hodges,  373 ; 
6  L.  J.,  C.  P.  99. 

Xillert.] — An  agreement  that  a  miller  should 
be  paid  in  a  particular  manner  does  not  deprive 
him  of  his  right  of  lien.  Chase  v.  Westmare, 
2  Mai-sh.  346  ;  17  B.  B.  301.  And  see  S.  C, 
5  M.  &  S.  180. 

Packers.  J — ^A  packer  has,  by  custom  of  trade, 
a  general  hen  upon  all  the  goods  of  a  customer 
in  his  possession  or  in  his  hands  for  all  moneys 
due  to  him  from  that  customer,  and  not  merely 
for  money  owing  in  respect  of  those  particular 
goods.  Witt^  In  re,  Shtihrflok,  Ex  paHe^  45  L.  J., 
Bk.  118  ;  2  Ch.  D.  489  ;  34  L.  T.  785  ;  24  W.  B. 
891— C.  A. 

A  packer  may  retain  goods  till  he  is  paid  the 
price  of  packing,  where  it  is  usual  for  the 
packers  to  lend  money  to  the  clothiers,  and  the 
cloths  to  be  a  pledge,  not  only  for  the  work  done 
in  packing,  but  for  the  loan  of  money  likewise ; 
and  the  goods,  notwithstanding  the  debtor  has 
become  bankrupt,  shall  not  be  taken  from  the 
packer  till  his  whole  debt  is  satisfied.  Secus, 
when  goods  are  delivered  for  a  particular  pur- 
pose ;  in  this  case  there  is  a  specific  lien  upon 
them  for  the  price  only  of  what  is  then  done  to 
those  goods.    Dccze^  Ese  jmrte,  1  Atk.  228. 


Friatm.] — ^A  printer  employed  to  print  certain 
numbers,  but  not  all  oonsecutiye  nmnbers  of  an 
entire  work,  has  a  lien  upon  the  copies  not  de> 
livered  for  his  general  balance  dne  for  printing 
the  whole  of  those  numbers.  Blake  v.  Nlckeimn^ 
3  M.  &  S.  167.  See  Ford  v.  Baynton,  1  D.  P.  C. 
367. 

But  a  stereotype  printer  has  no  lien  on  stereo- 
type plates  not  manu&ctored  by  himself,  bat 
put  into  his  hands  to  print  from  them.  Sleadcn 
V.  Haneoch,  M.  &  M.  466  ;  4  Gar.  t.  P.  152. 

If  a  party  claims  a  lien  on  plates  for  his  bill 
for  printing  from  them,  in  order  to  establish  it, 
he  must  shew  a  course  of  dealing  so  general  and 
uniform  that  persons  must  be  supposed  to  form 
their  contracts  on  the  tacit  understanding  that 
there  is  such  a  usage.    Ih. 

7.  Ik  other  Gasbb. 

Distrainerf.] — ^A  distrainer  has  no  lien  upon 
goods  taken  under  a  distress  for  rent  and 
replevied,  but  is  left  to  his  remedy  on  the 
replevin  bond.  Bradyll  v.  Ball^  1  Bro.  C.  G.  427. 

Bookieller.] — A  bookseller  under  an  agreement 
with  an  author  to  receive  a  share  of  the  profita 
and  interest  on  his  advances  in  publishing  a 
book  has  a  lien  on  the  copyright  for  his  diaborse- 
ments.    Brook  v.  Wentworth^  3  Anst.  881. 

Shipwright.] — ^A  shipwright  has  a  lien  upon 
a  ship  for  repairs.  Franklin  v.  Hosier^  4  B.  A: 
Aid.  341 ;  23  B.  B.  305. 

But  a  shipwright  in  the  river  Thames  has 
no  lien  on  a  ship  taken  into  his  dock  to  be 
repaired,  without  an  express  agreement  for  that 
purpose,  because  by  the  usage  of  the  trade  the 
credit  is  always  given  to  the  owner.  Baitt  v. 
MUehell,  ^CKm^.  146. 

It  is  otherwise  where  the  shipwright  deals  for 
ready  money.    JJ. 

There  is  a  lien  on  a  ship  for  repairs  done 
abroad  without  any  hypothecation.  Halketty 
Ex  parte,  3  Yes.  &  B.  135 ;  2  Bose,  194. 

Bhipownen.]  —  A  firm  of  brokers  having 
chartered  a  snip  advertised  her  as  about  to 
sail,  and  invited  shippers  to  send  their  goods  by 
her.  Under  the  charterparty  the  captain  was  to 
have  an  absolute  lien  on  the  cargo  for  freight, 
dead  freight  and  demurrage.  The  plaintifit,  who 
had  no  notice  of  the  charterparty,  dealing  with 
the  charterers  only,  sent  some  tea  on  board,  to 
be  carried  at  a  rate  of  freight  agreed  upon 
between  himself  and  the  charterers.  Af  terwuds 
the  charterers  were  unable  to  fill  the  ship,  and 
so  to  carry  out  their  contract  with  the  owner, 
and  the  ship  accordingly  did  not  sail.  No  bills 
of  lading  for  the  tea  had  been  signed,  and  the 
captain  refused  to  sign  them  unless  they  were 
expressly  made  subject  to  the  charterparty.  The 
shipowner  claimed  a  lien  on  the  tea,  for  the 
expenses  incurred  by  him  through  his  dealings 
with  the  charterers  : — ^Held,  that  he  had  no  such 
lien,  the  plaintiff  having  had  no  notice  of  the 
charterparty,  and  there  &ing  nothing  to  put  him 
on  inquiry  ;  and  the  tea  was  ordered  to  h&  given 
up  to  the  plaintiff,  the  intended  carriage  thereof 
having  failed.  Peek  y.  Larsen,  40  L.  J.,  Ch.  763 ; 
L.  B.  12  £q.  378 ;  25  L.  T.  580  ;  19  W.  B.  1045. 

On  Iniurance  PoliciM  for  Fremiune.] — ^The 
lien  of  a  broker  upon  policies  of  insurance  which 
he  has  effected,  and  on  which  he  has  paid  the 
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premiums,  may  be  superseded  by  a  special 
arrangement  or  contract,  or  by  his  particular 
mode  of  dealing  with  the  parties  for  whom  he 
has  effected  them.  But  where  he  has  merely 
agreed  to  state  monthly  accounts  and  to  receive 
monthly  payments,  but  has  never  delivered  up 
the  policies  until  after  actual  payment  made  to 
him,  his  general  right  of  lien  is  not  superseded. 
And  this  is  so  though  he  has  effected  the  policies 
through  an  intermediary,  whom  he  knew  to  be 
an  intermediary  and  not  the  principal,  and  who 
has  received  payment  from  the  principal,  but 
who  has  not  paid  the  broker.  Fisher  v.  Smithy 
48  L.  J.,  £x.  411 ;  4  App.  Cas.  1  ;  39  L.  T.  430  ; 
27  W.  R.  113— H.  L.  (E.) 

Arid  tee  Insurance — Shipping. 

For  Outlay  and  ImproTements.] — See  Land- 
liOBD  AND  Tenant— Estate. 

By  Company  on  Sharei.] — ^A  company  by  its 
articles  had  a  lien  on  the  shares  of  any  member 
for  moneys  due  to  the  company  from  him,  and 
might  sell  the  shares  registered  in  the  books  of 
the  company  in  the  name  of  such  debtor,  and 
ai)ply  the  proceeds  in  discharging  such  debt,  and 
might  refuse  to  register  any  transfer  of  shares 
whilst  the  member  making  the  transfer  was 
indebted  to  the  company  : — Held,  that  "  due  " 
meant  "presently  payable,"  and  consequently, 
that  the  company  was  not  entitled  to  refuse  to 
register  a  transfer  of  shares,  for  the  reason  that 
it  held  bills  of  the  member  making  the  transfer 
which  had  not  arrived  at  maturity.  Stockton 
Malleahle  Iron  Co.y  In  re^  Chajunait,  Ex  parte^ 
45  L.  J.,  Ch.  168  ;  2  Ch.  D.  101. 

The  articles  of  association  of  the  company 
provided  that  they  should  have  a  "first  and 
paramount  lien  "  upon  all  the  shares  of  a  share- 
nolder  for  his  debts.  A  firm  largely  indebted  to 
them  became  bankrupt.  One  of  the  partners  as 
a  trustee  had  certain  shares  in  the  company 
registered  in  his  name : — Held,  that  the  company 
had  a  lien  on  these  shares  for  the  debt.  New 
London  and  Brazilian  Bank  v.  Brocklehank,  51 
L.  J.,  Ch,  711 ;  21  Ch.  D.  302 ;  47  L.  T.  3  ;  30 
W.  B.  737— C.  A. 

And  see  Company. 

Validity  on  Bankmptoy.] — See  Bankruptcy. 

Partners— Be  tiring  Partner  on  Assets.] — An 
agreement  for  the  dissolution  of  a  partnership 
between  two  traders  provided  that  the  balance 
due  to  the  retiring  partner  should  be  paid  partly 
by  an  immediate  cash  payment,  and  partly  by 
weekly  instalments,  and  the  continuing  partner 
agreed  to  enter  into  a  personal  bond  conditioned 
for  carrying  out  the  terms  of  the  agreement : — 
Held,  that  the  agreement  was  an  executory  one, 
and  that,  at  any  rate,  till  the  cash  payment  had 
been  made  and  the  bond  had  been  given,  the 
assets  of  the  business  remained  joint  assets,  and 
the  retiring  partner  was,  subject  to  the  payment 
of  the  debts  due  to  the  joint  creditors,  entitled 
to  a  lien  upon  the  assets  in  respect  of  what 
remained  due  to  him  under  the  agreement.  Wood, 
Ex  parte,  Wright,  In  re,  10  Ch.  D.  554  ;  89  L.  T. 
646  ;  27  W.  R.  401— C.  A. 

Of  Surviving  Partner.] — One  who  was  a 


member  of  a  partnership  firm,  appointed  one  of 
his  surviving  co-partners  and  another  person  his 
executors : — Hekt,  that  the  surviving  partner  was 
not  deprived  of  his  right  to  retain  assets  in  his 
hands  in  satisfaction    of   the  liability  of  the 
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testator  to  the  firm,  by  the  fact  that  the  amount 
of  the  liability  had  not  been  ascertained,  no 
accounts  of  the  partnership  having  been  taken, 
JforHjtj  In  re,  morris  v.  Morris,  44  L.  J.,  Ch. 
178 ;  L.  R.  10  Ch.68  ;  31  L.  T.  491 ;  23  W.  R.  120. 

On  Bescission  for  Fraud.]— The  plaintiff 

was  induced  by  the  fraud  of  the  defendant  to 
purchase  a  share  of  his  business,  and  to  enter 
into  partnership  with  him.  Judgment  being 
given  for  the  rescission  of  the  agreement,  and 
the. dissolution  of  the  partnership  :— Held,  that 
the  plaintiff  was  entitled,  in  respect  of  the 
purchase-money  which  he  had  paid,  to  a  lien 
on  the  surplus  of  the  partnership  assets  after 
satisfying  the  partnership  debts  and  liabilities, 
and  that,  in  respect  of  any  sums  which  he  had 
paid  or  might  pay  in  satisfaction  of  partnership 
debts,  he  was  entitled  to  stand  in  the  place  of  the 
partnership  creditors  to  whom  he  made  the  pay- 
ments. Ml/cock  V.  Beatson,  49  L.  J.,  Ch.  127 ; 
13  Ch.  D.  384  ;  28  W.  R.  319. 

Se£  also  Partnebship. 

Particular  Fund.] — Order  to  pay  money  out 
of  a  particular  fund  gives  the  party  a  specific 
lien  thereon.    Smith  v.  Everett,  4  Bro.  C.  U.  64. 

Protecting  and  Preserving  Property — Services 
of  Police.] — Where  money,  the  property  of  a 
deceased  person  who  died  in  the  city  of  Dublin, 
and  was  left  derelict,  and  the  Dublin  metro- 
politan police  took  possession  of  it,  and  retained 
it  in  their  custody  until  administration  was 
taken  out :  —  Held,  that  the  expenses  of  the 
police  in  doing  so  were  a  salvage  claim,  payable 
out  of  the  assets.  Pike,  In  re,  Burke  v.  Burke, 
23  L.  R.,  Ir.  9. 

Banker — Special  Credit.] — A  letter  from  a 
banker  stating  that  a  special  credit  for  a  specified 
amount  has  been  open  in  favour  of  a  particular 
person  does  not  constitute  an  equitable  assign- 
ment of,  or  impress  a  trust  upon,  funds  in  the 
banker's  hands  to  that  amount.  Morgan  v.  Lari- 
virrc,  44  L.  J.,  Ch.  457  ;  L.  R.  7  H.  L.  423  ;  32 
L.  T.  41  ;  23  W.  R.  537. 

L.  entered  into  a  contract  in  England  with  the 
French  government  for  a  supply  of  a  large 
number  of  cartridges,  to  be  paid  for  through 
the  ambassador  upon  the  production  of  certifi- 
cates of  approval  from  the  agents  of  the  govern- 
ment. The  contract  specified  the  times  and 
quantities  of  each  deliveiy,  and  time  was  to  be  of 
the  essence  of  the  contract.  Bankers  in  England, 
who  had  in  their  hands  funds  belonging  to  the 
French  government,  wrote  to  L.  that  a  special 
credit  for  40,000/.  had  been  opened  in  his  favour, 
and  would  be  paid  him  on  receipt  of  the  certi- 
ficates. Some  cartridges  were  supplied  and  paid 
for,  others  were  delivered,  but  tne  certificates 
were  refused  on  the  ground  that  the  conti-act 
time  had  expired  : — Held,  that  the  letter  did  not 
amount  to  an  equitable  assignment  of  the  40,000Z^ 
and  L.  had  no  claim  on  the  bankers  for  the  price 
of  the  i)arcels  for  which  certificates  had  been 
refused,  as  the  terms  of  the  contract,  which  could 
not  be  varied  by  parol,  had  not  been  complied 
with.    lb. 

On  Property  Unsettled.] — Immediately  before 
a  marriage  the  intended  husband  signed  a  memo- 
randum agreeing  that  certain  bonds  (in  the  memo- 
randum called  stocks),  which  were  part  of  the 
I  wife's  property,  should  be  transferred  to  her  and 
I  her  son  by  a  former  marriage  in  trust  for  her, 
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••  neither  party  having  power  to  dispose  of  the 
stocks  without  consent  of  both  parties  to  such 
disposal."  After  the  marriage  the  husband 
obtained  possession  of  part  of  these  bonds  with- 
out the  consent  of  the  son,  and  disposed  of  them  : 
— Held,  that  the  husband  was  liable  to  make 
good  the  amount  of  the  bonds  so  disposed  of  by 
him,  and  that  the  wife  and  her  trustee  were 
entitled  to  a  lien  for  the  amount  upon  all  her 
othtf  property  which  remained  in  specie,  and 
that  the  amount  must  be  settled.  Ha  die  v. 
Hngtle.  2  Ch.  D.  304  ;  34  L.  T.  747  ;  24  W.  R. 
564— C.  A. 

Lien  of  Cleric  to  Local  Board  on  Documents.] 

— ^Where  a  solicitor  had  been  appointed  clerk  to 
a  local  board,  with  a  salary,  for  conducting  the 
legal  as  well  as  the  ordinary  business  of  the 
boai*d,  it  was  held  by  Bacon,  V.-C,  upon  an  inter- 
locutory motion  in  an  action  for  mandamus  to 
compel  production  of  papers,  that,  whatever 
claim  the  clerk  might  have  against  the  board 
for  payment  of  costs  in  respect  of  professional 
services,  he  had  no  right,  being  in  the  relation  of 
servant  to  the  board,  to  refuse  production  of  the 
legal  papers  or  other  documents  claimed  by  the 
boartl  as  belonging  to  them  :  —  But  held,  by 
the  court  of  appeal,  that  as  such  an  order  would 
prejudice  the  clerk's  lien  it  could  not  be  made 
before  the  trial  of  the  action  without  payment 
into  court  of  a  sum  sufficient  to  meet  the  amount 
claimed  by  the  clerk,  upon  which  he  was  to  ha\e 
the  same  lien  as  upon  the  papers  ;  and  the  court 
ordered  that  upon  that  being  done  the  clerk 
should  deliver  up  to  the  plaintiffs  all  books  and 
papers  cLiimed  in  the  action.  Newington  Local 
Board  v.  Eldridge,  12  Ch.  D.  340— C.  A. 

Of  Market  Clerk.]  —  A  bookkeeper  in  Smith- 
field  market  must  pay  money  which  he  receives 
for  the  sale  of  beasts  to  the  vendor,  and  cannot 
retain  it  for  the  private  debt  of  the  salesman  em- 
ployed by  the  vendor.   Goode  v.  Jories^  Peake,  177. 

Pledge  of  Chattels  by  Factor — Bights  on 
Bankmptoy.]  —  A  horsedealer  sent  a  paii*  of 
horses  to  a  customer  in  exchange  for  another 
pair,  for  which  she  had  paid  170Z.,  but  which  she 
had  returned  as  not  being  according  to  warranty. 
He  requested  the  customer  to  keep  the  second 
pair  until  he  could  supply  a  suitable  pair.  She 
accordingly  used  the  horses  until  the  horsedealer 
became  bankrupt,  when  it  was  found  that 
the  horses  belonged  to  a  third  person  who  had 
intrusted  them  to  the  bankiupt  on  such  general 
terms  that  the  county  court  judge  had  held  that 
they  were  in  the  bankrupt's  order  and  disposi- 
tion at  the  time  of  the  bankruptcy,  with  the 
consent  of  the  true  owner.  The  customer  claimed 
a  lien  upon  the  horses : — Held,  that  the  bank- 
rupt could  not  create  such  a  lien,  and  that  they 
must  be  given  up  to  the  tnistee.  Sillvnce^  In  re^ 
Boy,  Ex  parte.  47  L.  J.,  Bk.  36 ;  7  Ch.  D.  70  ; 
37  *L.  T.  608  ;  26  W.  R.  82. 

Lessee.] — A  lessee  in  possession  is  not  entitled 
as  against  his  mortgagee  to  a  lien  on  policy 
moneys,  for  repairs  done  after  a  fire.  Garden  v. 
Ingram,  23  L.  J.,  Ch.  478. 

Joint  Owners.] — ^A.  and  B.  were  joint  ownera 
of  a  house,  and  A.  had  laid  out  on  it  moneys 
which  he  had  obtained  from  B. : — Held,  that  B. 
had  no  lien  on  the  house  for  the  amount.  Kay 
v.  JohmtoH^  21  Beav.  536. 


Auctioneer's  Charges.] — A  mortgage  deed  was 
delivered  to  A.,  an  auctioneer,  for  the  pttrp<se  of 
obtaining  payment  of  the  principal  and  interest 
due  thereon  from  the  mortgagor,  and  A.  made 
several  applications  for  that  purpose : — Held,  that 
A.  had  no  lien  on  the  deed  in  respect  of  the 
charge  for  making  those  applications.  Samderton 
V.  Bell,  2  0.  &  M.  304  ;  4  Tyr.  244  ;  3  L.  J.,  Ex. 
66. 

See  also  Auction  and  Auctioneer. 

Goods  in  Bond.] — A.  having  two  pipes  of  wine 
lying  in  a-bonded  warehouse  in  the  name  of  B., 
who  had  given  bond  for  the  duties,  sold  them  to 
C,  and  gave  him  a  delivery  order,  and  it  was  at 
the  same  time  agreed  that  C.  should  pay  the 
duties.  When  they  became  payable,  B.  was 
called  upon  and  paid  them,  and  took  away  the 
wine  to  his  owti  cellar.  A.  repaid  the  amount 
of  duties  to  B. ;  C.  never  required  B.  to  transfer 
the  wine  to  his  name,  but  he  afterwards  took 
away  one  pipe,  and  was  charged  with  and  paid 
warehouse  rent  to  B. ;  C.  afterwards  became 
bankrupt,  and  his  assignees  demanded  the  other 
pipe  : — Held,  that  B.,  at  A.'s  request,  was  entitled 
to  keep  it  till  the  duties  were  paid.  Winks  t, 
Hassall,  9  B.  &  C.  372 ;  7  L.  J.  (OJS.)  K.  B.  265, 

As  between  Creditors.] — As  between  debtor 
and  creditor  the  doctrine  of  lien  is  so  equitable 
that  it  cannot  be  favoured  too  much  ;  but  as 
between  one  class  of  creditors  and  another,  there 
is  not  the  same  reason  for  favour.  Jacobs  t. 
Latmr,  5  Bing.  130  ;  2  M.  &  P.  201 ;  6  L.  J.  (pJS.) 
C.  P.  243. 

By  Creditor  against  Ezecntor.] — When  a 
debtor  gave  authority  by  parol  to  hiis  creditor  to 
take  certain  goods,  passing  by  delivery,  and  to 
sell  them,  and  out  of  the  proceeds  to  retain  his 
debt  :  —  Held,  that  the  creditor,  against  the 
administrator  of  the  debtor,  had  a  lien  on  such 
goods  to  the  extent  of  his  claim.  Gumell  v. 
Gardner,  4  Giff.  626  ;  9  Jur.  (N.S.)  1220  ;  9  L.  T. 
367  ;  12  W.  E.  67. 

For  Costs.] — ^Where  in  an  action  for  pirating  a 
trade  mark  wharfingers  hold  the  pirated  goods, 
semble,  that  the  plaintiff  had  no  lien  for  his 
costs.  Moet  V.  PicJtering,  47  L.  J.,  Ch.  527  ;  8 
Ch.  D.  312  ;  38  L.  T.  799  ;  26  W.  B.  637— C.  A. 

Equitable  Lien—"  Lying  by."]— The  equitrble 
rule  as  to  the  effect  of  a  person's  lying  by,  and 
allowing  another  to  expend  money  on  his  pro- 
perty, does  not  apply  where  the  money  is  exjien  Jed 
with  knowledge  of  the  real  state  of  the  title. 
Re/mie  v.  Young,  2  De  G.  &  J.  136 ;  27  L,  J., 
Ch.  753. 

An  equitable  o^Tier  of  land  erected  a  granary 
thereon  :  he  afterwards  allowed  his  two  sims  to 
use  and  occupy  them,  and  they  erected  other 
buildings  thereon  at  a  great  expense : — Held, 
that  the  sons  had  a  lien  on  the  premises  for  their 
outlay.  Unity  Joint  Stock  Mutual  Bankiftg 
Association  v.  Kin^,  25  Beav.  72 ;  27  L.  J.,  Ch. 
585 ;  4  Jur.  (N.S.)  470 ;  6  W.  R.  264. 

Agents,  Factors,  ftc] — See  Fbikcipal  axd 
Agent. 

Solicitors.]— &>«  Solicitob. 

Tmstees.]— iScfl  Trust  and  Teustee. 

Bankers.] — See  Baneleb. 

Carriers.] — See  Cabriebs. 
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Dock  Companies.] — See  Shipping. 
Izmkeepen.] — See  Is^nkeepeb. 
Mortgageei.] — See  Mobtoagb. 
Pawnbrokers.]— iSi?6  Bailment. 
Maritime.]— /&*«  Shipping. 
Vendors  of  Land.] — i^^  Vendob  and  Pub- 

CHASEB. 

Vendors  of  Chattels.] — See  Sale  of  GK)0DS. 


LIFE,  estate  fob. 

See  ESTATE. 


LIFE   insurance. 

See  INSDBANCE. 


LIGHT  AND  AIR. 

See  EASEMENT. 


LIGHTHOUSE. 

&«  SHIPPING. 


LIGHTING  AND 
WATCHING. 

See  LOCAL  GOVERNMENT. 


LIMITATION   OF 
LIABILITY. 

See  SHIPPING. 
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